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Case No. 14,692. 

UNITED STATES v. BURR. 

[Brunner, Coi. Cas. 493: * 2 Wheeler, Cr. Cas. 
573.] 

Circuit Court, D. Kentucky. Nov. 8, 1806. 

Criminal Law— Pkocess,When Awarded. 

Courts will not award criminal process on the 
mere motion and suggestion of the district attor- 
ney, unsupported by oath. 

The attorney for the United States, on the 
3d day of this term, having made a motion 
for the caption and examination of the said 
Burr, etc. 2 

Before INNIS, District Judge. 

THE COURT this day delivered the follow- 
ing opinion, which is ordered to he entered 
of record, to wit: 

The motion made by Mr. Attorney on the 
3d day of this term is predicated, upon the 
fifth section of the act of congress [1 Stat. 
384] entitled an act in addition to the act 
for the punishment of certain crimes against 
the United States: "That if any person shall 
within the territory or jurisdiction of the 
United States, begin or set on foot, or pro- 
vide or prepare the means for any military 
expedition or enterprise to be carried on from 
thence against the territory or dominions of 
any foreign prince or state, with whom the 
United States are at peace, every such per- 
son so offending shall, upon conviction, be 
adjudged guilty of a high misdemeanor, and 
shall suffer fine and imprisonment at the dis- 

i [Reported by Albert Brunner. Esq., and here 
reprinted by permission.] 

- [For an extended account of the circumstan- 
ces und^r which this motion was made, and the 
incidents attending the proceedings in relation to 
it, see the "Historical Sketch of Burr's Western 
Expedition," which is appended, as a note, to 
Case No. 14,692a.] 
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cretion of the court in which the conviction 
shall be had, so as that such fine shall not 
exceed three thousand dollars, nor the term 
of imprisonment be more than three years/* 
The evidence in support of the motion is in 
the following words, viz.: 

"J. H. Daviess, attorney for said United 
States, in and for said district, upon his cor- 
poral oath, doth depose and say, that the 
deponent is informed, and doth verily be- 
lieve, that a certain Aaron Burr, Esq., late 
vice-president of the said United States, for 
several months past, hath been, and is now, 
engaged in preparing and setting on foot, 
and in providing and preparing the means 
for a military expedition and enterprise, 
within this district, for the purpose of de- 
scending the Ohio and Mississippi therewith, 
and making war upon the subjects of tne 
king of Spain, who are now in a state of 
peace with the people of the United States, 
to wit, on the province of Mexico, on the 
westwardly side of Louisiana, which apper- 
tain and belong to the king of Spain, a 
European prince, with whom the United 
States are at peace. And said deponent fur- 
ther saith, that he is informed and fully be- 
lieves, that the above charge can and will 
be fully substantiated by evidence, provid- 
ed this honorable court will grant compul- 
sory process to bring in witnesses to testify 
thereto. And this deponent further saith, 
that he is informed, and verily believes, that 
the agents and emissaries of the said Bun- 
have purchased up, and are continuing to 
purchase, large stores of provisions, as if for 
an army, while the said Burr seems to con- 
ceal in great mystery from the people at 
large his purposes and projects; and while 
the minds of the good people of this district 
seem agitated with the current rumor, that 
a military expedition against some neighbor- 
ing power is preparing by the said Aaron 
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Burr. Wherefore, said attorney, on behalf 
of said United States, prays that due process 
issue to compel the personal appearance of 
the said Aaron Burr in this court, and also 
of such witnesses as may be necessary in 
behalf of the said United States; and that 
this honorable court will duly recognize the 
said Aaron Burr, to answer such charge as 
may be preferred against him in the prem- 
ises. And in the meantime, that he desist 
and refrain from all further preparation and 
proceeding in the said armament within the 
said United States, or the territories or de- 
pendencies thereof. J. H. Daviess, A. U. S. 

"Affirmed to in open court. (Attest.) T. 
Tunstall, C. K. D. 0. 

"November 5, 1806." 

The question to be considered: Has this 
court power to award process against the 
accused, and to compel the attendance of wit- 
nesses upon this motion; and if the court 
has such power, is the evidence adduced suf- 
ficient to warrant the measure? Four kinds 
of proceeding have been known and pursued 
in order to convict persons of crimes and 
misdemeanors: 1st. By an application to a 
justice or judge out of court 2d. By prefer- 
ring an indictment to a grand jury. 3d. By 
a presentment of the grand jury. And the 
4th. By information. The present applica- 
tion is not embraced by either of those 
modes of proceeding. It is a new case rest- 
ing on the discretion of the court; and, as 
this decision may be considered a precedent 
in future, I have thought it my duty to take 
time and mature the subject; because, the 
proposed measure being prevention, no in- 
jury could arise by a little delay. No in- 
stance has occurred (within my recollection, 
since I have become acquainted with judi- 
cial proceedings, when a crime or misde- 
meanor has been committed) of a motion be- 
ing made to a court to award process to ar- 
rest the offender in the first instance; nei- 
ther have I knowledge of the existence of a 
law to authorize it. In any case where a 
court awards process, it is predicated upon 
some previous act already done, which gives 
the court cognizance of the subject, and 
brings the case in a legal shape before that 
tribunal; this being performed, the power 
to adopt every necessary measure to attain 
the object and end of the law, and to per- 
fect justice, is vested in a court The mag- 
nitude of this causa, not only as it relates to 
the community, but to the accused, requires 
that the proceeding be pursued with regu- 
larity, caution, and circumspection. If the 
facts stated in the affidavit be true, the proj- 
ect ought to be prevented, and the offender 
punished. Yet, in doing this, the regular 
legal steps pointed out by usage, or by law, 
ought to be pursued. If, on the other hand, 
the accused be innocent, the strong arm of 
power ought to be confined within its proper 
limits, the known rules of proceeding; and 
on no occasion but extreme necessity ought 
a judge to be induced to exercise a power 



which rests on discretion. The law then be- 
comes unknown, and the best judge may be 
considered a tyrant, because it then depends 
upon his whim and his caprice. It will not 
be uniform, but it is liable to change with 
the opinion of every judge. 

These reflections extend to the general 
principle arising out of the case. Admit, 
however, that they are erroneous; to award 
process would be improper; it would be an 
act of oppression, because there is not legal 
evidence before the court to authorize an 
arrest of the person accused. The evidence 
is the oath of a person who has been inform- 
ed by one not upon oath; and the deponent 
believes the fact to be true. I make no doubt 
of the truth of the affidavit; that is, that the 
deponent has been informed that the fact 
stated is true; yet it is not legal evidence, 
and. not being legal evidence, the court can- 
not act upon it. Upon this view of the sub- 
ject I am compelled to declare, that as the 
cause is a new one, as no precedent has 
been shown to justify such a proceeding, as 
the law is silent upon the subject, and as 
there are two other modes of proceeding 
which are regular and well understood, viz., 
by applying to the judge out of court, and 
obtaining a warrant upon legal evidence, or 
by the court ordering a grand jury to be 
summoned instanter, and preferring an in- 
dictment, this motion is overruled. 

The attorney for the United States then prayed 
the judge to issue his warrant to the marshal, to 
summon a grand jury, which was done accord- 
ingly. 

- Case No. 14,692a. 

UNITED STATES v. BURR.i 

[Coombs' Trial of Aaron Burr, 1; 4 Cranch (S 
U. S.) 455.] 

Circuit Court, D. Virginia. April 1, 1807. 

Treason— "What Constitutes— Preliminary Ex- 
amination—Sufficiency of Evidence 
— Probable Cause. 
[1. On a preliminary examination probable 
cause must be shown. Proof furnishing good 
reason to believe that the crime alleged has been 
committed by the person charged, though not 

i [This and the following cases (Cases Nos. 14,- 
G92b-14,694a) arising out of the trials of Aaron 
Burr, have been taken from the report by J. J. 
Coombs, Esq., published in 1864, rather than 
from the more voluminous and less readable re- 
ports of Carpenter & Robertson, published early 
in the century. In order to render more acces- 
sible the various opinions delivered by the chief 
justice, separate reports of the proceedings aris- 
ing out of the commitments and trials have 
been made, while the proceedings from day to 
day, out of which the various motions arose, and 
the running comments of court and counsel, are 
shown in the main case, No. 14,G93. The entire 
matter is thus comprehended in 10 separate re- 
ports, which, beginning with the above case, 
No. 14,692a, are printed in consecutive order in 
this volume. The proceedings were commenced 
March 20, 1807, by bringing the prisoner before 
Chief Justice Marshall as a committing magis- 
trate, for preliminary examination. On the 
proofs then adduced, the chief, justice refused to 
hold Burr to answer tc the charge of high trea- 
son, but committed him on the charge of a 
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sufficient for a conviction, will suffice for com- 
mitment.] 

[Cited in Re* Van Campen, Case No. 16,835; 
Re Farez, Id. 4,645.] 

[2. An affidavit, ased on a preliminary exam- 
ination of a person charged with setting on foot 
a military expedition against a nation with which 
the United States were at peace, set out the 
translation of a letter originally written in cipher 
to the affiant, and signed with the name of the 
accused, describing a military enterprise, from 
which it appeared that the means had been pro- 
vided. The affidavit averred that the letter was 
received from the accused, but did not aver that 
it was in his handwriting, nor set out a copy of 
the original and the cypher. Held that, taken in 
connection with previous declarations of the ac- 
cused, showing a meditated expedition against 
Spanish dominions, it made out a case of probable 
cause.] 

[Cited in U. S v Bloomgart, Case No. 14,612.] 

[3. An intention to commit treason against the 
United States by levying war, not carried put 
by the actual assembling of troops, is not punish- 
able as treason.] 

[4. The act of revolutionizing a territory of the 
United States, though only as a means for an ex- 
pedition against a foreign power, is treason.] 

[5. The engaging or enlisting of men for levy- 
ing war against the United States, not followed 
by a future embodying of such men, is not pun- 
ishable as treason,] 

misdemeanor, in preparing and setting on foot 
a military expedition against the dominions or 
territory of a prince (the king of Spain) with 
whom the United States were at peace. (See 
above, Case No. 14,692a.) On May 25, 1807, 
the grand jury being then in session to consider 
the charges against Burr and his confederates, 
the attorney for the United States made a mo- 
tion in open court to commit Mr. Burr on a 
charge of high treason, stating that additional 
evidence, not available at the time of the former 
hearing would be presented. Objection being 
made to the power of the court to undertake a 
further investigation, particularly while the 
grand jury was in session, the matter was argued 
at length, and on May 26th, the court rendered 
an opinion sustaining its power in the premises. 
Case No. 14,692b. Evidence was then heard 
upon this motion. Among the proofs offered 
was an affidavit by Jacob Dunbaugh, which was 
objected to on various grounds. The objections 
were argued, and on May 28th an opinion was 
delivered excluding the affidavit for want of prop- 
er authentication. Case No. 14.692c. On June 
9th Mr. Burr applied to the court for a sub- 
poena duces tecuir to be directed to the presi- 
dent of the United States, requiring him to pro- 
duce a certain letter and certain orders issued to 
the army and navy in relation to Burr's expedi- 
tion.' This motion having been fully argued, the 
court, on June 13th, rendered an opinion deciding 
that the writ might issue. Case No. 14,692d. 
Afterwards a witness called to prove the au- 
thenticity and materiality of a letter in cipher, 
which the attorney for the United States propos- 
ed to send up to the grand jury, refused to testi- 
fy, on the ground that his answers might crimi- 
nate himself; and the question of his right to 
decline answering the questions put to him was 
determined by the court, in an opinion delivered 
on the 18th of June. Case No. 14,692e. A mo- 
tion was subsequently made by the defendant to 
.attach Gen. Wilkinson for a contempt of court, 
in obstructing the administration of justice and 
abusing the process of the law, by coercing and 
intimidating certain witnesses, and procuring 
their depositions by unlawful means. Upon this 
motion evidence was received and argument had, 
and the court, in an opinion delivered on June 
27th, refused the attachment. Case No. 14,692f. 
In selecting the petit jury certain questions 
.arose as to what constitutes such prejudice or 



[6. A person will not be held to trial for trea- 
son in levying wai- against the United States on 
an affidavit that he is engaging or enlisting men 
for such purpose, without proof of the actual em- 
bodying of men, where ample time is given to 
get such proof.] 

[At law. On examination of Aaron Burr 
for commitment. Aaron Burr was arrested 
by Maj. Perkins on the Tombigbee river in 
what is now Washington county, Ala., Feb- 
ruary 20, 1807. He was conducted to Ft. 
Stoddard, detained a prisoner there about 
two weeks, and then started for Washington 
City on horseback, attended by a guard of 
nine men, under the command of Maj. Per- 
kins. At Fredericksburg, Va., Maj. Perkins 
was met by a dispatch from the president di- 
recting him to convey the prisoner to Rich- 
mond, Va., which he accordingly did.] 

On Monday, March 30, 1807, Colonel Aaron 
Burr, who had remained under military 
guard in the city of Richmond since his ar- 
rival on the 26th of that month, was de- 
livered over to the civil authorities by virtue 
of a warrant issued, by the chief justice of 
the United States, founded on charges of a 
high misdemeanor, in preparing and setting 

partiality as will disqualify a juror; and on 
August 11th an opinion was delivered, consider- 
ing the subject at length. Case No. 14,692g. 
The introduction of evidence was begun August 
17th; and an objection was immediately made 
by the defense to the testimony of the first 
witness, Gen. Eaton, on the ground that the pros- 
ecution must first prove the overt act, as laid, 
before giving evidence of the intention and pur- 
poses of Burr in preparing the expedition. The 
question thus raised was determined by the 
court in an opinion delivered on the following 
day. Case No. 14,692h. The next case, No. 14.- 
693, is the main case, comprising a report of all 
the proceedings in extenso (except those which 
have bten made the subject of separate reports as 
herein indicated), together with the running com- 
ments of counsel thereon; also, the arguments of 
counsel and the opinion of the court upon the 
main question in the case, which was raised by 
defendant's motion co exclude further testimony 
on the grounds (1) that the evidence in relation 
to the overt act did not show a levying of war; 
and (2) that, it appearing that defendant was 
not present at the time, no evidence was admis- 
sible to connect him with the doings of the per.- 
sons who had assembled for the purposes of the 
expedition. This motion was granted, and the 
case was thereupon committed to the jury, and 
a verdict of acquittal returned. Burr was imme- 
diately afterwards put upon his trial for a mis- 
demeanor in setting on foot a military expedition 
against the dominions of the king of Spain, This 
trial also resulted in an acquittal. The proceed- 
ings therein are reported at length in Case No. 
14,694. As a result of Burr's trials, a nolle 
prosequi was entered in respect to each, of the 
indictments against his confederates. Harman, 
Blennerhassett, and Israel Smith. Afterwards 
a motion was made to commit all three of the 
prisoners "to that place for trial where the mili- 
tary expedition is said to have been completed." 
This motion was argued, and the chief justice, 
after delivering an opinion of some length, com- 
mitted Burr and Blennerhassett to the district 
of Ohio, to be there held to answer the charge of 
setting on foot a military expedition against the 
dominions of the king of Spain. Case No. 14,- 
694a. The defendants thereupon gave bail in 
the sum of $3,000 each, but it does not appear 
that any further steps were ever taken to bring 
them to tri?l .in Ohio.l 
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on foot within the territories of the United 
States, a military expedition against the do- 
minions of the king of Spain; and also of 
treason against the United States, in assem- 
bling an armed force with a design to seize 
the city of New Orleans, to revolutionize the 
territory attached thereto, and to separate 
the Western from the Atlantic states. Colo- 
nel Burr was conducted by the marshal of the 
district of Virginia, from his lodgings in the 
Eagle Hotel, to a retired room in the same 
house, before Chief Justice Marshall, for ex- 
amination. The counsel and a witness for 
the United States, the counsel for the prison- 
er, and a few friends invited by the latter, 
were alone admitted. Before the examina- 
tion commenced it was agreed between the 
counsel, with the assent of the Chief Justice, 
that if a discussion should become necessary 
an adjournment to the capitol should take 
place. The evidence introduced on behalf of 
the United States consisted of a copy of the 
record in the Cases of Bollman and Swart- 
wout, in the supreme court of the United 
States, (containing the -affidavits of General 
Eaton, General Wilkinson and others,) and 
also the verbal testimony of Maj. Perkins, 
who apprehended Colonel Burr in the Mis- 
sissippi territory, giving an account of his ar- 
rest and conveyance to Richmond. 
[The depositions were as follows:] 

2 [Deposition of James Wilkinson: 
[I, James Wilkinson, brigadier general and 
commander in chief of the army of the Unit- 
ed States, to warrant the arrest of Doctor 
Erick Bollman, on a charge of treason, mis- 
prision of treason, or such other offense 
against the government and laws of the 
United States as the following facts may 
legally charge him with, on my honor as a 
soldier; and on the Holy Evangelists of Al- 
mighty God, do declare and swear, that on 
the sixth day of November last, when in 
command at Natchitoches, I received by the 
hands of a Frenchman, a stranger to me, a 
letter from Doctor Erick Bollman, of which 
the following is a correct copy: 

["New Orleans, September 27, 1806. 

["Sir: I have the honor to forward to your 
excellency the enclosed letters, which I was 
charged to deliver to you by our mutual 
friend. I shall remain for some time at this 
place, and should be glad to learn where 
and when I may have the pleasure of an in- 
terview with you. Have the goodness to in- 
form me of it, and please to direct your let- 
ter to me, care of or enclose it under cover to 
them. I have the honor to be, with great 
respect, sir, your excellency's most obedient 
servant, 

["(Signed) Erick Bollman. 

["Gen. Wilkinson." 

[Covering a communication in cipher from 
Col. Aaron Burr, of which the following is 

2 [From 4 Cranch (8 U. S.) 455.] 



substantially as fair an interpretation as I 
have heretofore been able to make, the orig- 
inal of which I hold in my possession: 

["I (Aaron Burr) have obtained funds, and 
have actually commenced the enterprise. De- 
tachments from different points, and under 
different pretences, will rendezvous on the 
Ohio, 1st November. Everything internal and 
external favors views; protection of England 
is secured. Truxton is gone to Jamaica to 
arrange with the admiral of that station, and 
will meet at the Mississippi— England— navy 
of the United States are ready to join, and 
final orders are given to my friends and fol- 
lowers. It will be a host of choice spirits. 
Wilkinson shall be second to Burr only. Wil- 
kinson shall dictate the rank and promotion 
of his officers. Burr will proceed westward 
1st August, never to return. With him goes 
his daughter. The husband will follow in 
October with a corps of worthies. Send 
forthwith an intelligent and confidential 
friend, with whom Burr may confer. He 
shall return immediately with further inter- 
esting details. This is essential to concert 
and harmony of movement. Send a list of 
all persons known to Wilkinson west of the 
mountains, who could be useful, with a note 
delineating their characters. By your mes- 
senger send me four or five of the commis- 
sions of your officers, which you can borrow 
under any pretence you please. They shall 
be returned faithfully. Already are orders 
to the contractor given to forward six 
months' provisions to points Wilkinson may 
name. This shall not be used until the last 
moment, and then under proper injunctions. 
The project is brought to the point so long 
desired. Burr guarantees the result with his 
life and honor, the lives, the honor and for- 
tunes of hundreds, the best blood of our coun- 
try. Burr's plan of operations is to move 
down rapidly from the falls on the fifteenth 
of November, with the first five hundred or 
one thousand men, in light boats, now con- 
structing for that purpose; to be at Natchez 
between the fifth and fifteenth of Decem- 
ber; then to meet Wilkinson; then to deter- 
mine whether it will be expedient, in the 
first instance, to seize on, or pass by, Baton 
Rouge. On receipt of this send Burr an an- 
swer. Draw on Bun* for all expenses, etc. 
The people of the country to which we are 
going are prepared to receive us. Their 
agents now with Burr say that if we will 
protect their religion, and will not subject 
them to a foreign power, that in three weeks 
all will be settled. The gods invite to glory 
and fortune/ It remains to be seen whether 
we deserve the boon. The bearer of this 
goes express to you. He will hand a formal 
letter of introduction to you from Burr, a 
copy of which is hereunto subjoined. He is 
a man of inviolable honor and perfect dis- 
cretion; formed to execute rather than to 
project; capable of relating facts with fidel- 
ity, and incapable of relating them other- 
wise. He is thoroughly informed of the 
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close to you as far as you inquire, and no 
further. He has imbibed a reverence for 
your character, and may be embarrassed in 
your presence. Put him at ease and he will 
satisfy you. Doctor Bollman, equally con- 
fidential, better informed on the subject, and 
more intelligent, will hand this duplicate. 
29th July." 

[The day after my arrival at this city, the 
26th of November last, I received another let- 
ter from the doctor, of which the following 
is a correct copy: 

["New Orleans, November 25th, 180G. 

[•'Sir: Your letter of the 16th inst, has 
been duly received. Supposing that you will 
be much engaged this morning, I defer wait- 
ing on your excellency till you will be pleas- 
,ed to inform me of the time when it will be 
convenient for you to see me. I remain with 
great respect, your excellency's most obe- 
dient servant, 

["Brick Bollman. 

["His Excellency, Gen. Wilkinson, Faux- 
bourg, Marlgny, the house between Madame 
Trevigne and M. Maearty." 

[On the 30th of the same month I waited 
in person on Doctor E. Bollman, when he 
informed me that he had not heard from 
Colonel Burr since his arrival here, that he 
(the said Doctor E. Bollman) had sent des- 
patches to Colonel Burr by a Lieutenant 
Spence, of the navy, and that he had been 
advised of Spence's arrival at Nashville in 
the state of Tennessee, and observed that 
Colonel Burr had proceeded too far to re- 
treat; that he (Colonel Bun-) had numerous 
and powerful friends in the United States, 
who stood pledged to support him with their 
fortunes, and that he must succeed; that he 
(the said Doctor E. Bollman) had written to 
Colonel Burr on the subject of provisions; 
and that he expected a supply would be sent 
from New York, and also from Norfolk, 
where Colonel Burr had strong connections. 
I did not see or hear from the doctor again 
until the 5th inst, when I called on him the 
second* time. The mail having arrived the 
day before, I asked him whether he had re- 
ceived any intelligence from Colonel Burr. 
He informed me that he had seen a letter 
from Colonel Burr of the 30th October, in 
which he (Colonel Burr) gave assurances that 
he should be at Natchez with 2,000 men on 
the 20th December, inst, where he should 
wait until he heard from this place; that he 
would be followed by 4,000 men more; and 
that he (Colonel Burr,) if he had chosen, 
could have raised or got 12,000 as easily as 
0,000, but that he did not think that number 
necessary. Confiding fully in this informa- 
tion, I became indifferent about further dis- 
guise. I then told the doctor that I should 
most certainly oppose Colonel Burr if he 
came this way. He replied that they must 
come here for equipments and shipping, and 
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observed that he did not know what had 
passed between Colonel Burr and myself, 
obliqued at a sham defence, and waived the 
subject. From the documents in my posses- 
sion, and the several communications, ver- 
bal as well as written, from the said Doctor 
Erick Bollman, on this subject, I feel no 
hesitation in declaring under the solemn ob- 
ligation of an oath, that he has committed 
misprision of treason against the government 
of the United States. 

[(Signed) James Wilkinson. 

[Signed and sworn to this 14th day of De- 
cember, 1806, before me one of the justices 
of the peace of this county. 

[(Signed) J. Carrick. 

["Philadelphia, July 25, 1806. 

["Dear Sir: Mr. Swartwout, the brother of 
Colonel S., of New York, being on his way 
down the Mississippi, and presuming that he 
may pass you at some post on the river, has 
requested of me a letter of introduction, 
which I give with pleasure, as he is a most 
amiable young man, and highly respectable 
from his character and connections. I pray 
you to afford him any friendly offices which 
his situation may require, and beg you to 
pardon the trouble which this may give you. 
With entire respect, your friend and obe- 
dient servant, 

["A. Burr. 

["His Excellency, Gen. Wilkinson." 

[Second deposition of James Wilkinson: 

[I, James Wilkinson, brigadier general and 
commander in chief of the army of the Unit- 
ed States, to warrant the arrest of Samuel 
Swartwout, James Alexander, Esq., and Peter 
V. Ogden, on a charge of treason, misprision 
of treason, or such other offence against the 
government and laws of the United States, 
as the following facts may legally charge 
them with, on the honor of a soldier, and on 
the Holy Evangelists of Almighty God, do de- 
clare and swear, that in the beginning of the 
month of October last, when in command at 
Natchitoches, a stranger was introduced to 
me by Colonel Cushing, by the name of 
Swartwout, who a few minutes after the colo- 
nel retired from the room, slipt into my hand 
a letter of formal introduction from Colonel 
Burr, of which the following is a correct 
copy:] 2 

[Here was set out the letter of July 25, 
1806, given above,] 

2 [Together with a packet, which, he in- 
formed me, he was charged by the same per- 
son to deliver me in private; this packet con- 
tained a letter in cipher from Colonel Burr, 
of which the following is substantially as fair 
an interpretation as I have heretofore been 
able to make, the original of which I hold in 
my possession:] 2 

[Here was set out a translation of the cy- 
pher letter of July 29, given above.] 

2 [From 4 Cranch (8 U. S.) 455.] 
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2 [I instantly resolved to avail myself of the 
reference made to the bearer, and in the 
course of some days drew from him (the said 
Swartwout) the following disclosure: "That 
he had been dispatched by Colonel Burr from 
Philadelphia, had passed through the states 
of Ohio and Kentucky, and proceeded from 
Louisville for St. Louis, where he expected to 
find me, but discovering at ICaskaskias that 
I had descended the river, he procured a skiff, 
hired hands, and followed me down the Mis- 
sisssippi to Fort Adams, and from thence set 
out for Natchitoches, in company with Cap- 
tains Sparks and Hooke, under the pretense 
of a disposition to take part in the campaign 
against the Spaniards, then depending. That 
Colonel Burr with the support of a powerful 
association, extending from New York to New 
Orleans, was levying an armed body of 7,000 
men from the state of New York and the 
western states and territories, with a view to 
carry an expedition against the Mexican prov- 
inces, and that 500 men under Colonel Swart- 
wout and a Colonel or Major Tyler, were to 
descend the Alleghany ; for whose accom- 
modation light boats had been built, and were 
ready." I inquired what would be their 
course. He said: "This territory would be 
revolutionized, where the people were ready 
to join them, and that there would be some 
seizing, he supposed, at New Orleans; that 
they expected to be ready to embark about 
the first of February, and intended to land at 
Vera Cruz, and to march from thence to Mex- 
ico." I observed that there were several mil- 
lions of dollars in the bank of this place, to 
which he replied, "We know it full well." 
And on remarking that they certainly did not 
mean to violate private property, he said 
they "merely meant to borrow, and would re- 
turn it; that they must equip themselves in 
New Orleans; that they expected naval pro- 
tection from Great Britain; that the Capt. 
, and the officer of our navy, were so dis- 
gusted with the government that they were 
ready to join; that similar disgusts prevailed 
throughout the western country, where the 
people were zealous in favor of the enterprise, 
and that pilot boat built schooners were con- 
tracted for along our southern coast for their 
service; that he had been accompanied from 
the Falls of Ohio to Kaskaskias, and from 
thence to Fort Adams, by a Mr. Ogden, who 
had proceeded on to New Orleans with let- 
ters from Colonel Burr to his friends there." 
Swartwout asked me whether I had heard 
from Doctor Bollman; and on my answering 
in the negative, he expressed great surprise, 
and observed, "that the doctor and a Mr. 
Alexander had left Philadelphia before him, 
with despatches for me, and that they were to 
proceed by sea to New Orleans, where he said 
they must have arrived." 

[Though determined to deceive him if pos- 
sible, I could not refrain from telling Mr. 
Swartwout it was impossible that I could 

2 [From 4 Cranch (S U. S.) 4oo.] 



ever dishonor my commission; and I believe 
I duped him by my admiration of the plan, 
and by observing, "that although I could not 
join in the expedition, the engagements whi^h 
the Spaniards had prepared for me in m\ r 
front, might prevent my opposing it," yet I 
did, the moment I had deciphered the letter, 
put it into the hands of Colonel Cushing, my 
adjutant and inspector, making the declara- 
tion that I should oppose the lawless enter- 
prise with my utmost force. Mr. Swartwout 
informed me that he was under engagements 
to meet Colonel Burr at Nashville the 20th 
of November, and requested of me to write 
him, which I declined; and on his leaving 
Natchitoches, about the 18th of October, I im- 
mediately employed Lieutenant T. A. Smith 
to convey the information, in substance to the 
president, without the commitment of names; 
for, from the extraordinary nature of the proj- 
ect, and the more extraordinary appeal to 
me, I could not but doubt its reality, notwith- 
standing the testimony before me, and I did 
not attach solid belief to Mr. Swartwout's re- 
port respecting their intentions on this terri- 
tory and city, until I received confirmatory 
advice from St. Louis. After my return from 
the Sabine, I crossed the country to Natchez, 
and on my descent of the Mississippi from 
that place. I found Swartwout and Peter V. 
Ogden at Fort Adams. With the latter I held 
no communication, but was informed by 
Swartwout, that he (Ogden) had returned so 
far from New Orleans, on his route to Ten- 
nessee, but had been so much alarmed by cer- 
tain reports in circulation that he was afraid 
to proceed. I inquired whether he bore let- 
ters with him from New Orleans, and was in- 
formed by Swartwout that he did not, but 
that a Mr. Spence had been sent from New 
Orleans through the country to Nashville, 
with letters for Colonel Burr. 

[I reached this city the 25th ultimo, and on 
the next morning James Alexander, Esq., vis- 
ited me. He inquired of me aside whether 
I had seen Doctor Bollman, and on my an- 
swering in the negative, he asked me wheth- 
er I would suffer him to conduct Bollman to 
me, which I refused. He appeared desirous 
to communicate something, but I felt no in- 
clination to inculpate this young man, and 
he left me. A few days after he paid me a 
second visit, and seemed desirous to com- 
municate, which I avoided until he had risen 
to take leave. I then raised my finger, and 
observed, "Take care, you are playing a dan- 
gerous game." He answered, "It will suc- 
ceed." I again observed, "Take care." And 
he replied with a strong affirmation, "Burr 
will be here by the beginning of next month." 
In addition to these corroborating circum- 
stances against Alexander, I beg leave to re- 
fer to the accompanying documents, A, B. 
From all which I feel no hesitation in declar- 
ing, under the solemn obligation of an oath, 
that I do believe the said Swartwout, Alex- 
ander, and Ogden, have been parties to, and 
have been concerned in, the insurrection form- 
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ed, or forming, in the states and territories on 
the Ohio and Mississippi rivers, against the 
laws and constitution of the United States. 
[(Signed) James Wilkinson. 

[Sworn to, and subscribed before me, this 
20th day of December, in the year of our 
Lord, 1806. 

[(Signed) George Pollock, 

[Justice of the Peace for the County of Or- 
leans. 

[Deposition of William Eaton: 

[Early last winter Col. Aaron Burr, late 
vice president of the United States, signified 
to me, at this place, that, under the author- 
ity of the general government, he was organ- 
izing a secret expedition against the Spanish 
provinces on our south-western borders, which 
expedition he was to lead, and in which he 
was authorized to invite me to take the com- 
mand of a division. I had never before been 
made personally acquainted with Col. Burr, 
and, having for many years been employed in 
foreign service, I knew but little about the 
estimation this gentleman now held in the 
opinion of his countrymen and his govern- 
ment; the rank and confidence by which he 
had so lately been distinguished, left me no 
right to suspect his patriotism. I knew him 
a soldier. In case of a war with the Spanish 
nation, which, from the tenor of the presi- 
dent's message to both houses of congress, 
seemed probable, I should have thought it 
my duty to obey so honorable a call of my 
country; and, under that impression, I did 
engage to embark in the expedition. I had 
frequent interviews with Col. Burr in this 
city, and, for a considerable time, his 'object 
seemed to be to instruct me by maps, and 
other information, the feasibility of pene- 
trating to Mexico; always carrying forward 
the idea that the measure was authorized by 
government At length, some time in Feb- 
ruary, he began by degrees to unveil himself. 
He reproached the government with want of 
character, want of gratitude, and want of 
justice. He seemed desirous of irritating re- 
sentment in my breast by dilating on cer- 
tain injuries he felt I had suffered from re- 
flections made on the floor of the house of 
representatives concerning my operations in 
Barbary, and from the delays of government 
in adjusting my claims for disbursements on 
that coast during my consular agency at 
Tunis; and he said he would point me to 
an honorable mode of indemnity. I now be- 
gan to entertain a suspicion that Mr. Burr 
was projecting an unauthorized military ex- 
pedition, which, to me, was enveloped in 
mystery; and, desirous to draw an explana- 
tion from him, I suffered him to suppose me 
resigned to his counsel. He now laid open 
his project of revolutionizing the western 
country, separating it from the Union, estab- 
lishing a monarchy there, of which he was. 
to be the sovereign, and New Orleans to be 
his capital, organizing a force on the waters 
of the Mississippi, and extending conquest to 
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Mexico. I suggested a number of impedi- 
ments to his scheme, such as the republican 
habits of the citizens of that country, and 
their affection towards our present adminis- 
tration of government, the want of funds; 
the resistance he would meet from the regu- ■ 
lar army of the United States, on those fron- 
tiers, and the opposition of Miranda, in case . 
he should succeed to republicanize the Mexi- 
cans. 

[Mr. Burr found no difficulty in removing 
these obstacles. He said he had, the preced- 
ing season, made a tour through that coun- 
try, and had secured the attachment of the 
principal citizens of Kentucky, Tennessee and 
Louisiana, to his person and his measures; 
declared he had inexhaustible resources to 
funds; assured me tlie regular army would 
act with him, and would be reinforced by 
ten or twelve thousand men from the above- 
mentioned states and territory, and from oth- 
er parts of the Union; said he had powerful 
agents in the Spanish territory; and, as for 
Miranda, said Mr. Burr, we must hang Mi- 
randa. He now proposed to give me the sec- 
ond command in his army. I asked him who 
should have the chief command. He said, 
"General Wilkinson." I observed it was sin- 
gular that he should count on General Wil- 
kinson. The elevated rank and high trust he 
now held as commander in chief of our army 
and governor of a province, he would hardly 
put at hazard for any precarious prospects of 
aggrandizement. Mr. Burr said, General Wil- 
kinson, balanced in the confidence of govern- 
ment, was doubtful of retaining much longer 
the consideration he now enjoyed, and was, 
consequently, prepared to secure to himself 
a permanency. I asked Mr. Burr if he knew 
General Wilkinson. He answered. "Yes/* 
and echoed the question. I said I knew him 
well. "What do you know of him?" said 
Mr. Burr. I know, I replied, that General 
Wilkinson will act as lieutenant to no man 
in existence. "You are in an error," said 
Mr. Burr. "Wilkinson will act as lieutenant 
to me." From the tenor of repeated conver- 
sations with Mr. Burr, I was induced to be- 
lieve the plan of separating the Union, which 
he had contemplated, had been communicated 
to, and approved of by, General Wilkinson 
(though I now suspect it an artful argument 
of seduction), and he often expressed a full 
confidence that the general's influence, the offer 
of double pay and double rations^ the pros- 
pect of plunder, and the ambition of achieve- 
ment, would draw the army into his mea- 
sures. Mr. Burr talked of the establishment 
of an independent government west of the 
Alleghany as a matter of inherent constitu- 
tional right of the people, a change which 
would eventually take place, and for the 
operation of which the present crisis was 
peculiarly favorable. "There was," said he, 
"no energy in the government to be dreaded, 
and the divisions of political opinions through- 
out the Union was a circumstance of which' 
we should profit." There were very mani 
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enterprising men among us, who aspired to 
something beyond the dull pursuits of civil 
life, and who would volunteer in this enter- 
prise, and the vast territory belonging to 
the United States, which offered to adven- 
turers, and the mines of Mexico, would bring 
strength to his standard from all quarters. 
I listened to the exposition of Colonel Burr's 
views with seeming acquiescence. Every in- 
terview convinced me more and more that he 
had organized a deep-laid plot of treason in 
the west, in the accomplishment of which he 
felt fully confident, till, at length, I discovered 
that his ambition was not bounded by the 
waters of the Mississippi and Mexico, but 
that he meditated overthrowing the present 
government of our country. He said, if he 
could gain over the marine corps, and secure 
the naval commanders, Truxton, Preble, De- 
catur, and others, he would turn congress 
neck and heels out of doors, assassinate the 
president, seize on the treasury and the navy, 
and declare himself the protector of an ener- 
getic government. The honorable trust of 
corrupting the marine corps, and of sound- 
ing Commodore Preble and Captain Decatur, 
Colonel Burr proposed confiding to me. 
Shocked at this proposition, I dropped the 
mask, and exclaimed against his views. He 
talked of the degraded situation of our coun- 
try, and the necessity of a blow by which its 
energy and its dignity should be restored; 
said, if that blow could be struck here at 
this time, he was confident of the support of 
the best blood of America. I told Colonel 
Burr he deceived himself in presuming that 
he, or any other man, could excite a party in 
this country who would countenance him in 
such a plot of desperation, murder and trea- 
son. He replied, that he, perhaps, knew bet- 
ter the dispositions of the influential citizens 
of this country than I did. I told him one 
solitary word would destroy him. He asked, 
"What word?" I answered, "Usurper." He 
smiled at my hesitation, and quoted some 
great examples in his favor. I observed to 
him, that I had lately traveled from one ex- 
treme of the Union to the other; and though 
I found a diversity of political opinion among 
the people, they appeared united at the most 
distance aspect of national danger. That, for 
the section of the Union to which I belonged, 
I would vouch, that should he succeed in the 
first instance here, he would within six weeks 
afterwards have his throat cut bv Yankee 
militia. ' " 

[Though wild and extravagant Mr. Burr's 
last project, and though fraught with pre- 
meditated slaughter, I felt very easy on the 
subject, because its defeat he had deposited in 
my own hands. I did not feel so secure con- 
cerning that of disjointing the Union. But 
the very interesting and embarrassing situa- 
tion in which his communications placed me, 
left me. I confess, at a stand to know how 
to conduct myself with propriety. He had 
committed no overt act of aggression against 
law. I could draw nothing from him in writ- 
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ing, nor could I learn that he had exposed 
his plans to any person near me, by whom 
my testimony could be supported. He had 
mentioned to me no persons who were prin- 
cipally and decidedly engaged with him, ex- 
cept General Wilkinson, a Mr. Alston, who I 
found was his son-in-law, and a Mr. Ephraim 
Kibby, late a captain of rangers in General 
Wayne's army. Satisfied that Mr. Burr was 
resolute in pushing his project of rebellion in 
the west of the Alleghany, and apprehensive 
that it was too well and too extensively or- 
ganized to be easily suppressed, though I 
dreaded the weight of his character when 
laid in the balance against my solitary asser- 
tion, I brought myself to the resolution to 
endeavor to defeat it by getting him removed 
from among us, or tc expose myself to all 
consequences, by a disclosure of his inten- 
tions. Accordingly, I waited on the presi- 
dent of the United States, and after some 
desultory conversation, in which I aimed to 
draw his view to the westward, I used the 
freedom to say to the president I thought Mr. 
Burr should be sent out of this country, and 
gave for reason that I believed him danger- 
ous in it. The president asked where he 
should be sent. I mentioned London and 
Cadiz. The president thought the trust too 
important, and seemed to enteitain a doubt 
of Mr. Burr's integrity. I intimated that no 
one, perhaps, had stronger grounds to mis- 
trust Mr. Burr's moral integrity than myself; 
yet, I believed ambition so much predom- 
inated over him, that when placed on an emi- 
nence, and put on his honor, respect to him- 
self would insure his fidelity. His talents 
were °unquestionable. I perceived the sub- 
ject was disagreeable to the president; and 
to give it the shortest course to the point, de- 
clared my concern that if Mr. Burr were not 
in some way disposed of, we should, within 
eighteen months, have an insurrection, if not 
a revolution, on the waters of the Mississippi. 
The president answered, that he had too 
much confidence in the information, integrity, 
and the attachment to the Union, of the cit- 
izens of that country, to admit an apprehen- 
sion of the kind I am happy that events 
prove this confidence well placed. As uo in- 
terrogatories followed my expression of 
alarm, I thought silence on the subject, at 
that time and place, became me. But I de- 
tailed, about the same time, the whole proj- 
ects of Mr. Burr to certain members of con- 
gress. They believed Colonel Burr capable 
of anything, and agreed that the f ellow ought 
to be hanged; but thought his projects too 
chimerical, and his circumstances too des- 
perate, to give the subject the merit of seri- 
ous consideration. The total security of feel- 
ing in those to whom I had rung the tocsin, 
induced me to suspect my own apprehensions 
unseasonable, or at least too deeply admitted; 
and, of course, I grew indifferent about the 
subject. 

[Mr. Burr's visits to me became less fre- 
quent, and his conversation less familiar. 
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He appeared to hcve abandoned the idea of a 
general revolution, but seemed determined on 
that of the Mississippi; and, although I could 
j>erceive symptoms of distrust in him towards 
me, he manifested great solicitude to engage 
me with him in the enterprise. Weary of 
his importunity, and at once to convince him 
of my serious attachments, I gave the follow- 
ing toast to the public: The United States. 
Palsy to the brain that should plot to dismem- 
ber, and leprosy to the hand that will not 
draw to defend, our Union! I doubt whether 
the sentiment was better understood by any 
of my acquaintance than Colonel Burr. Our 
intercourse ended here. We met but seldom 
afterwards. I returned to my farm in Mass- 
achusetts and thought no more of Mr. Burr, 
nor his empire, till some time late in Septem- 
ber or beginning of October, when a letter 
from Maurice Belknap, of Marietta, to Tim- 
othy E. Danielson, fell into my hands at 
Brimfield, which satisfied me that Mr. Burr 
had actually commenced his preparatory op- 
erations on the Ohio. I now spoke publicly 
of the fact; transmitted a copy of the letter 
from Belknap to the department of state, 
and about the same time forwarded, through 
the hands of the postmaster general, to the 
president of the United States, a statement 
in substance of what is here above detailed 
concerning the Mississippi conspiracy of the 
said Colonel Aaron Bui r, which is said to have 
been the first formal intelligence received by 
the executive on the subject of the conspir- 
acy being in motion. 

[I know not whether my country will allow 
me the merit of correctness of conduct in this 
affair. The novelty of the duty might, per- 
haps, have embarrassed stronger minds than 
mine. The uprightness of my intentions, I 
hope will not be questioned. The interviews 
between Colonel Burr and myself, from which 
the foregoing statement has resulted, were 
•chiefly in this city, in the months of Feb- 
ruary and March, last year. 

[William Eaton. 

[Washington City, Jan. 26, 1807. 

[Sworn to in open court this 26th day of 
January, 1807. 

[William Brent, Clerk. 

[Deposition of James L. Donaldson: 

[In open court personally appears James 
Xrowry Donaldson, who, being duly sworn, 
deposeth and saith, that he was in the city of 
New Orleans, in the Orleans territory, and 
the environs ot said city, from the 15th day 
of October to the 10th day of December, 1806; 
that during the latter part of this time he 
was frequently in the company of General 
James Wilkinson, and visited the general the 
day after his arrival at New Orleans. On 
this occasion, this deponent received in con- 
fidence from General Wilkinson information 
to the following purport; that the general 
had undoubted and indisputable evidence of 
a treasonable design formed by Aaron Burr 



and others to dismember the Union, by a sep- 
aration of the western states and territories 
from the Atlantic states; that New Orleans 
was in immediate danger, and that he had 
concluded a hasty compromise with the 
Spaniards, so as to be able to withdraw his 
troops instantly to this the immediate object of 
attack and great vulnerable, point; that he 
had received a letter from Burr holding forth 
great inducements to him to become a party, 
of which he showed me the original in cypher, 
and another written paper purporting to be a 
deciphered copy of the letter. He expressed 
great indignation of the plot, and surprise 
that one so well acquainted with him as Burr 
should dare to make to him so degrading a 
proposal, and declared his determination of 
defeating the enterprise, or perishing in the 
attempt. He observed, in addition, that 
there were many agents of Mr. Burr then in 
the town, who had already been assiduous in 
their visits, and towards whom he was de- 
termined to act with cautious ambiguity, so 
as at the same time to become possessed of 
the whole extent of the plan, the persons en- 
gaged, and the time of its execution, and also 
to prevent any attempt on his person, of 
which he declared he had serious apprehen- 
sions. Of the number of these agents he was 
not aware, but mentioned the names of two 
of whom he was certain. Messrs. Bollman 
and Alexander. From time to time, as this 
deponent had interviews w T ith General Wil- 
kinson, he informed this deponent that he had 
received additional information respecting the 
movements and designs of Burr by means 
of these agents, of whom he considered Boll- 
man as the principal. In the course of these 
transactions, this deponent was employed by 
General Wilkinson in the copying of certain 
papers and d'ocuments. and preparing certain 
despatches for the general government, which 
the general intended to forward by the brig 
Thetis. While thus employed at the gen- 
eral's lodgings, this deponent has remarked, 
upon two different occasions, a person knock 
for admittance at a door with a window in 
it opposite the table where this deponent was 
sitting, who, this deponent was informed by 
General Wilkinson, was Doctor Bollman. 
Upon these occasions the general has sud- 
denly risen from his seat, and accompanied 
this person in c number of turns up and 
down a balcony in the front of the house, 
apparently engaged in deep conversation. 
Upon the latter of these occasions the general, 
on his return into the chamber, said to this 
deponent: "That is Doctor Bollman. His 
infatuation is truly extraordinary. He per- 
sists in his belief that I am with Burr, and 
has this moment shown me a letter from the 
latter, in which he says that he is to be at 
Natchez on the 20th December with 2,000 
men, that 4,000 will follow in the course of a 
few days, and that he could, with the same 
ease, have procured double that number/' 
General Wilkinson then observed that he had 
obtained all the information he wanted, and 
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that the affair would not "be kept much longer 
a secret from the public. When this de- 
ponent left the city of New Orleans, the in- 
habitants of that city were in a state of great 
alarm, and apprehended a serious attack from 
Mr. Burr and his confederates. This depo- 
nent understood that mercantile business was 
much embarrassed, and great fears were en- 
tertained of considerable commercial failures 
in consequence of the embargo which had 
been imposed, that General Wilkinson was 
taking strong measures of defense, and that 
400 persons were then actually engaged in 
the fortifications of the city. And further 
this deponent saith not 

[James L. Donaldson. 

[Sworn to In open court. 

[William Brent, Clerk. 
[January 2G. 1807. 

[Deposition of Lieutenant W. Wilson: 

[I left New Orleans on my way to this city 
on the 15th of December last. At that time 
•and for some time preceding, the strongest 
apprehensions and belief universally prevail- 
ed among the inhabitants of that city, that 
Aaron Burr and his confederates had pre- 
pared an armed force, and were advancing 
to attack and plunder the city, in conse- 
quence of which the greatest alarms prevail- 
ed, a general stagnation of business ensued, 
and the danger was credited there as a mat- 
ter of public notoriety; that Brigadier Gener- 
al Wilkinson, with the army of the United 
States, was at New Orleans, occupied in the 
most active military preparations for the de- 
fense of the place, repairing the forts, mount- 
ing cannon, collecting ammunition, etc.,— all 
under the firm persuasion and belief that 
such an attack was meditated, and about 
very speedily to take place, by the said Burr. 
This deponent knows that the general was 
decidedly of opinion, from the most satis- 
factory information, that the said Burr and 
his confederates were advancing with an 
armed force against this place. And fur- 
ther this deponent saith not. 

[(Signed) William Wilson. 

[Sworn to in open court this 27th day of 
January, 1807. 

[William Brent, Clerk. 

[The deposition of Ensign W. C. Mead is 
precisely similar to that of Lieut. Wilson, 
except that the former states that he left 
New Orleans on the 19th of December.] 2 

Major Perkins testified that on the night 
of the 18th or 19th of February last, he was 
at Washington Court House. At about 11 
o'clock, as he was standing at the door of 
the house occupied by the sheriff, he ob- 
served two men coming down the road. The 
moon afforded him light enough to enable 
him to see objects at some distance. The 
foremost man, who was thirty or forty yards 
before his companion, and who turned out 
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to be Colonel Burr, passed near the door 
without stopping or speaking. Burr's com- 
panion stopped and inquired the way to 
Major Hinson's; the way was pointed out r 
but Perkins informed him that the major 
was from home, and that in consequence of 
a late rise in the waters, he would ex- 
perience some difficulty in getting there that 
night; the stranger, however, went on. Per- 
kins, struck with this midnight journey, the 
silence of the person who had first passed, 
the unwillingness of the travellers to stop 
at a public place, where they and their 
horses -might have been accommodated, and 
their determination to continue their route- 
to Hinson's after information was given that 
he was from home, communicated to the 
sheriff his suspicion that these men must 
be under the influence of some extraordinary 
motive. Possibly they might be robbers, or 
perhaps one of them was Burr endeavoring 
to make his escape. He had been informed 
that Burr had left Natchez. Impressed by 
these suspicions, he urged the sheriff, who- 
had gone to bed, to arise and go with him 
to Hinson's. After some time the sheriff 
agreed to accompany him, and they went 
to Hinson's, where they found both the trav- 
ellers. Burr, who had been in the kitchen 
to warm himself, soon came into the room 
where his companion and Perkins were. Per- 
kins eyed him attentively, but never got a 
full view of his face. He discerned that Burr 
once glanced his eye at him, apparently with 
a view to ascertain whether Perkins was ob- 
serving him, but withdrew it immediately. 
The latter had heard Mr. Burr's eyes men- 
tioned as being remarkably keen, and this 
glance from him strengthened his suspicions. 
He determined immediately to take measures 
for apprehending him. He accordingly left 
the place^ after mentioning in a careless 
manner the way he meant to take. The way 
he indicated was opposite to the course he 
thought Burr would pursue. After getting 
beyond the reach of observation he took the 
road to Fort Stoddart, and obtained the aid 
of the commandant and four soldiers." The 
commandant of the fort was Captain Gaines, 
(afterwards the well-known Major General 
Gaines.) At sunrise he and Perkins, with 
four dragoons, started in search of the trav- 
ellers, and met them two miles from Plin- 
son's house, about nine o'clock in the morn- 
ing. Captain Gaines rode forward and ad- 
dressed the suspected personage: "I pre- 
sume, sir," said he, "that I have the honor 
of addressing Colonel Burr." "I am a trav- 
eller in tne country," was the reply, "and do 
not recognize your right to ask such a ques- 
tion." Whereupon Gaines said, "I arrest you 
at the instance of the federal government." 
"By what authority do you arrest a travel- 
ler on the highway, on his own private busi- 
ness?" asked Burr. "I am an officer in the 
army," answered the captain, "and I hold 
in my hand the proclamation of the president 
and the governor directing your arrest," 
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Major Perkins further testified that while 
they were on their way to Washington, at 
Chester Court Houce, in the back part of. 
South Carolina, Mr. Burr, observing a small 
collection of people, got off his horse, went 
into the company, asked for a magistrate, 
and complained of being under an illegal ar- 
mrest and military guard. Perkins, however, 
soon reinstated him on his horse, and direct- 
ed the guard to proceed. The people mani- 
fested no disposition to interfere. 

After the evidence was gone through, Mr. 
Hay, district attorney, submitted a motion 
in writing for the commitment of the pris- 
oner on the two charges above mentioned. A 
discussion was then agreed, on both sides, 
to be necessary; and, in pursuance of the 
previous arrangement, Mr. Hay moved an 
adjournment to the capitol, to which the 
counsel of Colonel Burr assented. Colonel 
Burr was then admitted to bail in the sum 
of five thousand dollars, for his appearance 
on the following day, at ten o'clock, a. m. 

Tuesday, March 31, 1807. 

At ten o'clock MARSHALL, Chief Justice, 
took his seat on the bench, in the court room, 
which was densely filled with citizens. 
Caesar Rodney, attorney general of the Unit- 
ed States, and George Hay, United States 
attorney for the district of Virginia, appear- 
ed as counsel for the prosecution. Counsel 
for Colonel Burr, Edmund Randolph, Esq., 
and John Wickham, Esq. On the sugges- 
tion of counsel that it would be impossible 
to accommodate the spectators in the court 
room, the chief justice adjourned to the hall 
of the house of delegates. 

Mr. Hay opened the argument on the mo- 
tion to commit He stated the first offence 
to be a violation of the fifth section of an 
act of congress passed June 5, 1794 [1 Stat. 
384], entitled "An act in addition to the act 
for the punishment of certain crimes against 
the United States," continued in force for 
limited periods by several succeeding laws, 
and continued without limitation by an act 
passed in 1797 [Id. 497]. Secondly, he in- 
sisted that there was probable cause to sus- 
pect that the prisoner had committed an act 
of treason; that he intended to take the city 
•of New Orleans, make it the seat of his do- 
minion and the capital of his empire; and 
that this charge was proved by the affidavits 
exhibited in the Cases of Bollman and Swart- 
wout. He relied upon the opinion of the su- 
preme court in that case as supporting the 
doctrine for which he contended, and went 
into a minute examination of the evidence to 
show that it brought the case within the def- 
inition of treason as laid down in said opin- 
ion. He also commented on the flight of 
Col. Burr from justice. 

Mr. Wickham and Mr. Randolph replied, 
denying that there was any evidence that an 
overt act of treason had been committed, or 
probable cause to believe Col. Burr guilty 



of such a crime. As to the other charge, 
the evidence to sustain it was trivial, but if 
deemed sufficient to put him on his trial, it 
was a bailable offence; and in view of the 
fact that Col. Burr had been brought to a 
place where he had fewer friends than in 
almost any other part of the United States, 
it would be improper to require him to give 
bail in a large sum. 

Col. Burr then addressed the court, not, as 
he said, to remedy any omission of his coun- 
sel, who had done great justice to the sub- 
ject, but to state a few facts, and repel some 
observations of a personal nature. The pres- 
ent inquiry involved a simple question of 
treason or misdemeanor. According to the 
constitution, treason consisted in acts; an 
arrest could only be justified by the suspi- 
cion of acts; whereas, in this case, his honor 
was invited to issue a warrant upon mere 
conjecture. Alarms existed without cause. 
Mr. Wilkinson alarmed the president, and 
the president alarmed the people of Ohio. 
He appealed to historical facts. No sooner 
did he understand, that suspicions were en- 
tertained in Kentucky of the nature and de- 
sign of his movements, than he hastened to 
meet an investigation. The prosecution not 
being prepared, he was discharged. That he 
then went to Tennessee. While there he 
heard that the attorney for the district of 
Kentucky was preparing another prosecu- 
tion against him; that he immediately re- 
turned to Frankfort, presented himself be- 
fore the court, and again was honorably dis- 
charged; that what happened in the Mis- 
sissippi territory was equally well known; 
that there he was not only acquitted by the 
grand jury, but they went farther, and cen- 
sured the conduct of the government; and if 
there had been really any cause of alarm, it 
must have been felt by the people of that 
part of the country; that the manner of his 
.descent down the river was a fact which put 
at defiance all rumors about treason or mis- 
demeanor; that the nature of his equipments 
clearly evinced that his object was purely 
peaceable and agricultural; that this fact 
alone ought to overthrow the testimony 
against him; that his designs were honora- 
ble, and would have been useful to the Unit- 
ed States. His flight, as it was termed, had 
been mentioned as evidence of guilt. He 
asked, at what time did he fly? In Ken- 
tucky he invited inquiry, and that inquiry 
terminated in a firm conviction of his inno- 
cence; that the alarms were at first great in 
the Mississippi territory, and orders had been 
issued to seize and destroy the persons and 
property of himself and party; that he en- 
deavored to undeceive the people, and con- 
vince them that he had no designs hostile 
to the United States, but that twelve hun- 
dred men were in arms for a purpose not yet 
developed; the people could not be deceived; 
and he was acquitted, and promised the pro- 
tection of the government; but the promise 
could not be performed; the arm of military 
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power could not be resisted; that he knew 
there were military orders to seize his person 
and property, and transport him to a dis- 
tance from that place; that he was assured 
by the officer of an armed boat, that it was 
lying in the river ready to receive him on 
board. Was it his duty to remain there thus 
situated? That he took the advice of his 
best friends, pursued the dictates of his own 
judgment, and abandoned a country where 
the laws ceased to be the sovereign power; 
that the charge stated in a hand-bill, that he 
had forfeited his recognizance, was false; 
that he had forfeited no recognizance; if 
he had forfeited any recognizance, he asked 
why no proceedings had taken place for the 
breach of it? If he was to be prosecuted for 
such breach, he wished to know why he w r as 
brought to this place? Why not carry him 
to the place where the breach happened? 
That more than three months had elapsed 
since the order of the government had issued 
to seize and bring him to that place; yet it 
was pretended that sufficient time had not 
been allowed to adduce testimony in support 
of the prosecution. He asked why the guard 
who conducted him to that place avoided ev- 
ery magistrate on the way, unless from a 
conviction that they were acting without law- 
ful authority? Why had he been debarred 
the use of pen, ink, and paper, and not even 
permitted to write to his daughter? That 
in the state of South Carolina, where he 
happened to see -three men together, he de- 
manded the interposition of the civil au- 
thority; that it was from military despotism, 
from the tyranny of a military escort, that 
he wished to be delivered, not from an in- 
vestigation into his conduct, or from the op- 
eration of the laws of his country. He con- 
cluded that there were three courses that 
might be pursued,— an acquittal; or a com- 
mitment for treason, or for a misdemeanor; 
that no proof existed in support of either but 
what was contained in the affidavits of Ea- 
ton and Wilkinson, abounding in crudities 
and absurdities. 

Mr. Rodney, attorney general, then closed 
the argument on behalf of the United States. 

The CHIEF JUSTICE remarked that he 
would deliver an opinion in writing the next 
day, and thereupon Col. Burr's recognizance 
was renewed for his appearance at the Capi- 
tol on the following day at ten oVlock. 

Wednesday, April 1, 1807. 

MARSHALL, Chief Justice. I am required 
on the part of the attorney for the United 
States to commit the accused on two charges: 
(1) For setting on foot and providing the 
means for an expedition against the territo- 
ries of a nation at peace with the United 
States. (2) For committing high treason 
against the United States. 

On an application of this kind I certainly 
should not require that proof which would be 
necessary to convict the person to be com- 
mitted, on a trial in chief; nor should I even 



[25 Fed. Cas. page 12] 

require that which should absolutely convince 
my own mind of the guilt of the accused: 
•but I ought to require, and I should require, 
that probable cause be shown; and I under- 
stand probable cause to be a case made out 
by proof furnishing good reason to believe 
that the crime alleged has been committed by 
the person charged with having committed 
it. I think this opinion entirely reconcilable 
with that quoted from Judge Blackstone. 
When that learned and accurate commentator 
says, that "if upon an inquiry it manifestly 
appears that no such crime has been commit- 
ted, or that the suspicion entertained of the 
prisoner was wholly groundless, in such cases 
only it is lawful totally to discharge him, oth- 
erwise he must be committed to prison or give 
bail," I do not understand him as meaning 
to say that the hand of malignity may grasp 
any individual against whom its hate may 
be directed, or whom it may capriciously 
seize, charge him with some secret crime, and 
put him on the proof of his innocence. But 
I understand that the foundation of the pro- 
ceeding must be a probable cause to be- 
lieve there is guilt; which probable cause is 
only to be done away in the manner stated by 
Blackstone. The total failure of proof on the 
part of the accuser would be considered by 
that writer as being in itself a legal mani- 
festation of the innocence of the accused. In 
inquiring, therefore, into the charges exhibit- 
ed against Aaron Burr, I hold myself bound 
to consider how far those charges are sup- 
ported by probable cause. 

The first charge stands upon the testimony 
of General Eaton and General Wilkinson. 
The witness first named proves that among 
other projects which were more criminal, Col- 
onel Burr meditated an expedition against the 
Mexican dominions of Spain. This deposition 
may be considered as introductory to the affi- 
davit of General Wilkinson, and as explana- 
tory of the objects of any military prepara- 
tions which may have been made. I proceed, 
then, to that affidavit. To make the testi- 
mony of General Wilkinson bear on Colonel 
Burr, it is necessary to consider as genuine 
the letter stated by the former to be, as near- 
ly as he can make it, an interpretation of one 
received in cypher from the latter. Exclude 
this letter, and nothing remains in the testi- 
mony which can in the most remote degree" 
affect Colonel Burr. That there are to the 
admissibility of this part of the affidavit 
great and obvious objections need not be 
stated to those who know with how much 
caution proceedings in criminal cases ought 
to be instituted, and who know that the 
highest tribunal of the United States has 
been divided on them. When this question 
came before the supreme court, I felt the 
full force of these objections, although I 
did not yield to them. On weighing in my 
own mind the reasons for and against act- 
ing, in this stage of the business, on that 
part of the affidavit, those in favor of doing 
so appeared to me to preponderate, and, as 
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this opinion was not overruled, I hold my- 
self still at liberty to conform to it. That 
the original letter, or a true copy of it 
accompanied by the cypher, would have 
been much more satisfactory, is not to be 
denied; but I thought, and I still think, 
that, upon a mere question whether the ac- 
cused shall be brought to trial or not, upon 
an inquiry not into guilt but into proba- 
ble cause, the omission of a circumstance 
which is indeed important, but which does 
not disprove the positive allegations of an 
affidavit, ought not to induce its rejection 
or its absolute disbelief, when the maker of 
the affidavit is at too great a distance to re- 
pair the fault. I could not in this stage of 
the prosecution absolutely discredit the affi- 
davit, because the material facts alleged 
may very well be within the knowledge of 
the witness, although he has failed to state 
explicitly all the means by which this 
knowledge is obtained. Thus, General Wil- 
kinson states that this letter was received 
from Colonel Burr, but does not say that it 
was in his hand-writing, nor does he state 
the evidence which supports this affirma- 
tion. But, in addition to the circumstance 
that the positive assertion of the fact ought 
not perhaps, in this stage of the inquiry, to 
be disregarded, the nature of the case fur- 
nishes that evidence. The letter was in cy- 
pher. General Wilkinson, it is true, does not 
say that a cypher had been previously set- 
tled between Colonel Burr and himself, in 
which they might correspond on subjects 
which, though innocent, neither of them 
might wish to subject to the casualties of a 
transportation from the Atlantic to the Mis- 
sissippi; ( but when we perceive that Colonel 
Burr has written in cypher, and that Gen- 
eral Wilkinson is able to decypher the let- 
ter, we must either presume that the bear- 
er of the letter was also the bearer jof its 
key, or that the key was previously in pos- 
session of the person to whom the letter was 
addressed. In stating particularly the cir- 
cumstances attending the delivery of this 
letter, General Wilkinson does not say that 
it was accompanied by the key, or that he 
felt any surprise at its being in cypher. 
For this reason, as well as because there 
is not much more security in sending a let- 
ter in cypher, accompanied by its key, than 
there is in sending a letter not in cypher, I 
think it more reasonable to suppose that the 
key was previously in possession of Wilkin- 
son. If this was the fact, the letter being 
written in a cypher previously settled be- 
tween himself and Colonel Burr, is, in this 
stage of the inquiry at least, a circumstance 
which sufficiently supports the assertion 
that the letter was written by Colonel Burr. 
The enterprise described in this letter is ob- 
viously a military enterprise, and must have 
been intended either against the United 
States, or against the territories of some oth- 
er power on the continent, with all of whom 
the United States were at peace. The ex- 



pressions of this letter must be admitted to 
furnish at least' probable cause for believ- 
ing that the means for the expedition were 
provided. In every part of it we find dec- 
larations indicating that he was providing 
the means for the expedition; and as these 
means might be provided in secret, I do 
not think that further testimony ought to 
be required to satisfy me that there is prob- 
able cause for committing the prisoner on 
this charge. Since it will be entirely in the 
power of the attorney general to prefer an 
indictment against the prisoner, for any oth- 
er offence which he shall think himself pos- 
sessed of testimony to support, it is, in fact, 
immaterial whether the second charge be 
expressed in the warrant of commitment or 
not; but as I -hold it to be my duty to in- 
sert every charge alleged on the part of the 
United States, in support of which probable 
cause is shown, and to insert none in sup- 
port of which probable cause is not shown, 
I am- bound to proceed in the inquiry. 

The second charge exhibited against the 
prisoner is high treason against the United 
States in levying war against them. As 
this is the most artocious offence which can 
be committed against the political body, so 
is it the charge which is most capable of 
being employed as the instrument of those 
malignant and vindictive passions which 
may rage in the bosoms of contending par- 
ties struggling for power. It is that of 
which the people of America have been 
most jealous, and therefore, while other 
crimes are unnoticed, they have refused to 
trust the national legislature with the defi- 
nition of this, but have themselves declared 
in their constitution that "it shall consist 
only in levying war against the United 
States, or in adhering to their enemies, giv- 
ing them aid and comfort." This high crime 
consists of overt acts, which must be proved 
.by two witnesses, or by the confession of 
the party in open court. Under the control of 
this constitutional regulation, I am to inquire 
whether the testimony laid before me furnish- 
es probable cause in support of this charge. 
The charge is, that the fact itself has been 
committed, and the testimony to support it 
must furnish probable cause for believing that 
it has been actually committed, or it is insuffi- 
cient for the purpose for which it is ad- 
duced. Upon this point, too, the testimony 
of General Eaton is first to be considered. 
That part of his deposition \frhich bears up- 
on this charge is the plan disclosed by the 
prisoner for seizing upon New Orleans, and 
revolutionizing the Western states. That 
this plan, if consummated by over acts, 
would amount to treason, no man will con-, 
trovert. But it is equally clear that an in- 
tention to commit treason is an offence en- 
tirely distinct from the actual commission 
of that crime. War can only be levied by 
the employment of actual force. Troops 
must be embodied, men must be assembled, 
in order to levy war. If Colonel Burr had 
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been apprehended on making these com- 
munications to General Eaton, could it have 
been alleged that he had gone further than 
to meditate the crime? Could it have been 
said that he had actually collected forces 
and had actually levied war? Most certain- 
ly it could not The crime really complete 
was a conspiracy to commit treason, not an 
actual commission of treason. If these com- 
munications were not treason at the instant 
they were made, no lapse of time can make 
them so. They are not in themselves acts. 
They may serve to explain the intention 
with which acts were committed, but they 
cannot supply those acts if they be not 
proved. The next testimony is the deposi- 
tion of General Wilkinson, which consists of 
the letter already noticed, and of the com- 
munications made by the bearer of that let- 
ter. This letter has already been consider- 
ed hy the supreme court of the United 
States, and has been declared to import, 
taken by itself or in connection with Eaton's 
deposition, rather an expedition against Mex- 
ico than the territories of the United States. 
By that decision I am bound, whether I con- 
curred in it or not. But I did concur in it. 
On this point the court was unanimous. It 
is, however, urged that the declarations of 
Swartwout may be connected with the let- 
ter and used against Colonel Burr. Although 
the confession of one man cannot criminate 
another, yet I am inclined to think that, on 
a mere inquiry into probable cause, the dec- 
laration of Swartwout made on this particu- 
lar occasion may be used against Colonel 
Burr. My reason for thinking so is, that 
Colonel Burr's letter authorizes Mr. Swart- 
wout to speak in his name. He empowers 
Mr. Swartwout to make to General Wilkin- 
son verbal communications explanatory of 
the plans and designs of Burr, which Bun- 
adopts as his own explanations. However 
inadmissible, therefore, this testimony may 
be on a trial in chief, I am inclined to admit 
it on this inquiry. If it be admitted, what 
is its amount? Upon this point, too, it ap- 
peal's that the supreme court was divided. 
I therefore hold myself at liberty to pursue 
my own opinion, which was, that the words, 
"this territory must be revolutionized," did 
not so clearly apply to a foreign territory as 
to reject that sense which would make them 
applicable to a territory of the United States, 
at least so far as to admit of further in- 
quiry into their meaning. And if a terri- 
tory of the United States was to be revolu- 
tionized, though only as a means for an ex- 
pedition against a foreign power, the act 
would be treason. This reasoning leads to 
the conclusion that there is probable cause 
for the allegation that treasonable designs 
were entertained by the prisoner so late as 
July last, when this letter was written. 

It remains to inquire whether there is al- 
so probable cause to believe that these de- 
signs have been ripened into the crime it- 
self, by actually levying war against the 



United States. It has been already observ- 
ed that? to constitute this crime, troops must 
be embodied, men must be actually assem- 
bled ; and these are facts which cannot re- 
| main invisible. Treason may be machinated 
| in secret, but it can be perpetrated only in 
I open day, and in the eye of the world. Tes- 
! timony of a fact which in its own nature is 
so notorious ought to be unequivocal. The 
j testimony now offered has been laid before 
[ the supreme court of the United States and 
has been determined in the Cases of Boll- 
man and Swartwout, [4 Cranch (8 U. S.) 75], 
not to furnish probable cause for the opin- 
ion that war had been actually levied. 
Whatever might have been the inclination 
of my own mind in that case, I should feel 
much difficulty in departing from the de- 
cision then made, unless this case could be 
clearly distinguished from it. I will, how- 
ever, briefly review the arguments which 
have been urged, and the facts now before 
me, in order to show more clearly the par- 
ticular operation they have on my own judg- 
ment. The fact to be established is, that in 
pursuance of these designs, previously en- 
tertained, men have been actually assem- 
bled for the purpose of making war against 
the United States; and on the showing of 
probable cause that this fact has been com- 
mitted, depends the issue of the present in- 
quiry. The first piece of testimony relied on 
to render this fact probable is the declara- 
tion of Mr. Swartwout, that "Colonel Burr 
was levying an armed body of 7,000 men 
from the state of New York, and the West- 
ern states and territories, with a view to 
carry an expedition against the Mexican 
provinces." The term "levying" has been 
said, according to the explanation of the lex- 
icons, to mean the embodying of troops, and 
therefore to prove what is required. Al 
though I do not suppose that Mr. Swart 
wout had consulted a dictionary, I have 
looked into Johnson for the term, and find 
its first signification to be "to raise;" its 
second, "to bring together." In common par- 
lance, it may signify the' one or the other. 
But its sense is certainly decided by the 
fact. If when Mr. Swartwout left Colonel 
Burr, which must be supposed to have been 
in July, he was actually embodying men 
from New York to the Western states, what 
could veil his troops from human sight? An 
invisible army is not the instrument of war, 
and had these troops been Visible, some tes- 
timony relative to them could have been ad- 
duced. I take the real sense, then, in which 
this term was used to be, that Colonel Burr 
was raising, or in other words engaging or 
enlisting, men through the country describ- 
ed, for the enterprise he meditated. The ut- 
most point to which this testimony can be 
extended is, that it denotes a future em- 
bodying of men, which is more particularly 
mentioned in the letter itself, and that it 
affords probable cause to believe that the 
troops did actually embody at the period des- 
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ignated for their assembling, which is suffi- 
cient to induce the justice to whom the ap- 
plication is made to commit for trial. I shall 
readily avow my opinion, that the strength * 
of the presumption arising from this testi- 
mony ought to depend greatly on the time 
at which the application is made. If soon 
after the period at which the troops were to 
assemble, when full time had not elapsed to 
ascertain the fact, these circumstances had 
been urged as the ground^for a commitment 
on the charge of treason, I should have 
thought them entitled to great considera- 
tion. I will not deny that, in the Cases of 
Bollman and Swartwout, I was not perfect- 
ly satisfied that they did not warrant an in- 
quiry into the fact. But I think every per- 
son must admit that the weight of these cir- 
cumstances daily diminishes. Suspicion may 
deserve great attention when the means of 
ascertaining its real grounds are not yet 
possessed; but when those means are, or 
. may have been acquired, if facts to support 
suspicion be not shown, every person, I 
think, must admit that the ministers of jus- 
tice at least ought not officially to entertain 
it. This, I think, must be conceded by all; 
but whether it be conceded by others or not, 
it is the dictate of my own judgment, and in 
the performance of my duty I can know no 
other guide. 

The fact to be proved in this case is an 
act of public notoriety. It must exist in the 
•view of the world, or it cannot exist at all. 
The assembling of forces to levy war is a vis- 
ible transaction, and numbers must witness 
it. It is therefore capable of proof; and 
when time to collect this proof has been 
given, it ought to be adduced, or suspicion be- 
comes ground too weak to stand upon. Sev- 
eral months have elapsed since 'this fact did 
occur, if it ever occurred. More than five 
weeks have elapsed since the opinion of the 
supreme court has declared the necessity of 
proving the fact, if it exists. Why is it not 
proved? To the executive government is in- 
trusted the important power of prosecuting 
those whose crimes may disturb the public 
repose or endanger its safety. It would be 
easy, in much less time than has intervened 
since Colonel Burr has been alleged to have 
assembled his troops, to procure affidavits 
establishing the fact If, in November or 
December last, a body of troops had been as- 
sembled on the Ohio, it is impossible to sup- 
pose that affidavits establishing the fact could 
not have been obtained by the last of March. 
I ought not to believe that there has been 
any remissness on the part of those who pros- 
ecute on this important and interesting sub- 
ject; and consequently, when at this late 
jperiod no evidence that troops have been ac- 
tually embodied is given. I must say that 
the suspicion which in the first instance 
might have been created ought not to be 
•continued, unless this want of proof can be 
in some manner accounted for. 

It is stated by the attorney for the United 



States that, as affidavits can only be volun- 
tary, the difficulty of obtaining them accounts 
for the absence of proof. I cannot admit 
this position. On the evidence furnished by 
this very transaction of the attachment felt 
by our western for their eastern brethren, 
we justly felicitate ourselves. How incon- 
sistent with this fact is the idea that no 
man could be found who would voluntarily 
depose that a body of troops had actually as- 
sembled, whose object must be understood to 
be hostile to the Union, and whose object 
was detested and defeated by the very peo- 
ple who could give the requisite informa- 
tion! I cannot doubt that means to obtain 
information have been taken on the part of 
the prosecution; if it existed, I cannot doubt 
the practicability of obtaining it; and its 
non-production at this late hour does not, in 
my opinion, leave me at liberty to give to 
those suspicions which grow out of other 
circumstances that weight to which at an 
earlier day they might have been entitled. I 
shall not therefore insert in the commitment 
the charge of high treason. I repeat, that 
this is the less important, because it de- 
tracts nothing from the right of the attorney 
to prefer an indictment for high treason, 
should he be furnished with the necessary 
testimony. 

The CHIEF JUSTICE having delivered his 
opinion, observed, that as Colonel Burr would 
be put on his trial for carrying on a military 
expedition against a nation with whom the 
United States were at peace, his case was of 
course bailable. Some discussion then arose 
as to the amount f bail to be required. The 
sum was finally fixed at ten thousand dol- 
lars; and after a brief adjournment Colonel 
Burr, with five sureties entered into a recog- 
nizance in that sum, for his appearance at 
the next circuit court for the district of Vir- 
ginia, to commence on the 22d day of May 
following 

NOTE. 

Historical Sketch of Burr's Western Expedition 
in the Year 1806. 

After his fatal duel with Hamilton, in July, 
1804, Colonel Burr became a fugitive and an 
exile from his home, until the meeting of con- 
gress in December following. Ten days after 
the duel, he left New York at night, by water, 
landed the next mornins at the residence of Com- 
modore Truxton, in New Jersey, and thence 
made his way, incog., by back roads, to Philadel- 
phia. He remained in that city until a coroner's 
inquest had pronounced him guilty of murder and 
a warrant had been issued for his arrest. Fearing 
that a requisition would be made upon the govern- 
or of Pennsylvania by the governor of New York, 
for his surrendei, he secretly left Philadelphia 
about the middle of August, by sea, sailing for the 
island of St. Simons, off the coast of Georgia, 
where a few wealthy planters resided, among 
whom he had some personal friends. There he 
was hospitably received, and entertained for 
about a month. He then visited his daughter, 
at her home in South Carolina, where he re- 
mained until he started on his journey to Wash- 
ington, to preside ovei the senate of the United 
States during the last session of his term as 
vice president. On reaching Washington, he 
learned that indictments for murder were pend- 
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ing against him in two states— New York, where 
Hamilton died, and New Jersey, where the 
mortal wound was inflicted. No attempt was 
made, however, to bring him to trial on either. 
He was received at Washington with the con- 
sideration due to his distinguished political po- 
sition; and he presided over the deliberations of 
the senate with a dignity, ability, and impar- 
tiality which increased his fame as an unrivalled 
presiding officer. It was during this session that 
Judge Chase, of the supreme court, was tried on 
articles of impeachment preferred b>y the house 
of representatives. "The impeachment created 
an intense interest, and the trial attracted a con- 
course of people to Washington. Under the di- 
rection of the vice president, the senate chamber 
was fitted up in superb style, with seats and sub- 
divisions for all the dignitaries of the nation, as 
well as for foreign embassadors and spectators. 
The senators, as judges of this high court, were 
placed in a grand semicircle on each side of the 
vice presiderit — an awful array of judicial au- 
thority. Temporary galleries were erected and 
draped with blue cloth, part of which the vice 
president, with his usual gallantry, appropriated 
to the ladies. The scene presented while th*> 
trial was in progress, as described minutely in the 
papers of the d«y, must have been extremely 
striking. The trial began on the 4th of Feb- 
ruary, and ended, in a verdict of acquittal, on the 
1st of March. The dignity, the grace, the fair- 
ness, the prompt, intelligent decision with which 
the vice president presided over the august court, 
extorted praise even from his enemies. *He con- 
ducted the trial/ said a newspaper of the day, 
'with the dignity and impartiality of an angel, 
but with the rigor of a devil.' There was a 
rising tide of reaction in his favor during the 
closing days of his public life, which, taken at 
the flood, might have led, if not to fortune, yet 
to an endurable existence among his country- 
men." Parton's Life of Burr. On Saturday, the 
2d of March, the vice president took leave of the 
senate in a speech which produced a profound 
sensation. This speech was delivered when the 
senate, being engaged in executive business* was 
sitting with closed doors, and no authentic report 
of it has bpen preserved. In an account of it 
published at the time in the Washington Feder- 
alist, and prepared at the editor's request, by an 
unknown hand, it is said to have been pronounced 
by those who heard it, "the most dignified, sub- 
lime, and impressive that ever was uttered." 
"The whole senate." says the same writer, "were 
in tears, and so unmanned that it was half an 
hour before they could recover themselves suffi- 
ciently to come to order and choose a vice presi- 
dent pro tern." Yet on retiring from the vice 
presidency, ColoneJ Burr was a bankrupt, both in 
political influence and pecuniary resources. If 
he returned to his home, it would be to encounter 
indictments for murder and executions against 
his body for debt. He therefore determined to 
seek his fortune in a new country. 

During his winter's residence in Washington, 
many of Colonel Burr's friends and admirers 
had manifested a deep interest in his future, and 
had been busy devising schemes for retrieving 
his fortunes, and for bringing him again into 
political life as a representative from some new 
state or territory. Conspicuous among these was 
General WilKinson, commander in* chief of the 
army, and appointed, about the close of that ses- 
sion of congress, governor of the territory of 
Louisiana. Between Wilkinson and Burr a 
friendship of long .'tanding had subsisted. They 
had been fellow-soldiers in the war of the Revo- 
lution—had shared together the weary march to 
Quebec in the winter of 1775-76, and the perils 
of the unsuccessful attack on that city, in which 
their commander, the gallant Montgomery, fell. 
Though seldom meeting after the war. they had 
occasionally corresponded, confidentially, in ci- 
*pher, of which Wilkinson was the inventor. In 
1787, Wilkinson, then a citizen of that portion 
of Virginia which is now the state of Ken- 
tucky, having laden a boat with tobacco and flour, 



had descended the Ohio and Mississippi rivers to- 
New Orleans, with the ostensible purpose of mak- 
ing arrangements with the Spanish authorities 
by which to secure to the inhabitants of the up- 
per country the free navigation of the Mississip- 
pi and a market for their products. Although,, 
on landing, his cargo was seized by the authori- 
ties, he had the address to obtain its*release, and 
such further privileges of trading in that city as 
induced him to establish himself in business 
there, carrying on a trade, principally in tobac- 
co, from the upper country, for several years. In 
the year 1791, hovs ever, he resumed his military 
career, obtaining an appointment in the army of 
the United States, and being placed in the com- 
mand of the western posts. He was now about 
to return to the Louisiana country, as governor 
of all that portion of it not included in the ter- 
ritory of Orleans, now comprising the state of 
Louisiana, In that direction it was natural that 
Colonel Burr should turn his eyes. Wilkinson 
was an arch intriguer, and some years before had 
been at the head of a party in the West who 
favored the separation of the Western territo- 
ries from the Atlantic states. While carrying on 
trade in New Orleans he had been deeply impli- 
cated in an intrigue with the Spanish authori- 
ties, having for its object the separation of the 
district of Kentucky from the United States, and 
its annexation to the Spanish territory of Lou- 
isiana. Whether he really desired the accom- 
plishment of this object, or was merely playing a 
game with the Spanish authorities for the ad- 
vancement of his own selfish interests, may be 
doubted; but the evidence that he was deeply 
engaged in such an intrigue is now overwhelm- 
ing. If Burr at this time contemplated any illicit 
enterprise, looking either to a separation of the 
Western states and territories from the Union, 
or an invasion of the Spanish dominions, or both, 
Wilkinson was the man, of all others, to whom 
he would have been most likely to disclose his 
views, and whose co-operation he would be most 
likely to seek He was ambitious, exceedingly 
fond of pomp and show, extravagant in his habits, 
poor, and addicted to intrigue. On leaving 
Washington, at the end of his official term, 
Colonel Burr went to Philadelphia, and there re- 
mained about a month. On the 10th of April 
he started tor Pittsburg, performing the journey 
on horseback in nineteen days. The next day 
after reaching Pittsburg, he, with a companion, 
acting as his secretary, embarked for the lower 
country in a boat which he had previously ordered 
to be in readiness for that purpose. "This boat 
was a rude floating house, or ark, sixty feet long 
and fourteen wide, containing four apartments; 
a dining room, a kitchen, with fire-place, and 
two bed-rooms, all lighted by glass windows, 
and the whole covered by a roof, which served 
as a promenade deck. The cost of this commodi- 
ous structure, he found to his astonishment, 
was only one hundred and thirty-three dollars. 
Of propelling power it had none, but merely 
floated down the swift and winding stream, aid- 
ed occasionally, and kept clear of snags and 
sand-banks, by a dexterous use of the pole." 
Parton's Life of Burr. The Ohio river then 
wound its way through a wilderness just begin- 
ning to be marked by the footprints of approach- 
ing civilization. Marietta was the most con- 
siderable town on its northwestern bank, above 
Cincinnati, and its vicinity was the longest set- 
tled and best improved portion of the new state 
of Ohio. Colonel Burr landed at Marietta on 
the 5th of May, where he saw houses "that 
would be called handsome anywhere." 

Fourteen miles below Marietta is the celebrat- 
ed island on which Harman Blennerhassett, an 
Irish gentleman of education and refinement, 
with his accomplished wife and two young chil- 
dren, then lived in a style which was regarded 
by the denizens of that new country as a true 
type of princely magnificence. This island is 
nearly three miles in length, and less than one- 
fourth of a mile in width, containing between 
three and four hundred acres of very fertile 
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land. At this time it had been the residence of 
Blennerhassett aboat seven years. At a cost of 
some fifty thousand dollars, he had subdued the 
wilderness, and erected on the summit of the 
island, near its upper end, a mansion house of 
commodious proportions. He had laid out and 
improved a capacious lawn, planted choice fruits, 
and embellished nis grounds with flowers and 
shrubbery of rare beauty. The highly-colored 
picture of this "Eden," drawn by Mr. Wirt in 
liis celebrated speech oa the trial of Burr, does 
not much surpass a description given by the Hon. 
Charles Fenton Merce:*, in a deposition which 
was read during the pendency of the subsequent 
motion tc commit Burr, Blennerhassett, and 
Smith for trial in another district. He had visit- 
ied Blennerhassett in his "island home," and 
^spent a night and a day under his roof, shortly 
before he left k to follow the fortunes of Burr 
in his disastrous expedition. "That evening and 
•the following day," he says in his deposition, 
"I spent at the most elegant seat in Virginia, 
in the society of Mr. Blennerhassett and his 
lovely and accomplished lady." Blennerhassett 
'"was the youngest son of a distinguished family 
which could trace its lineage from the time of 
King John. His grandfather, Robert, having 
emigrated from Cumberland, in the time of Eliza- 
beth, became the head of three highly respectable 
branches of Irish gentry." His wife was "a 
Miss Agnew, daughter of the lieutenant governor 
of the Isle of Man, and grand-daughter of the 
celebrated general of that name who fell at the 
battle of Geimantown." Safford's "Blennerhas- 
sett Papers." He was educated for the bar, 
but shortly after having attained the degree of 
barrister, by the death of his elder brother he 
succeeded to the family estates, and abandoned 
the pursuit of his profession. In 1796 Blenner- 
hassett emigrated to the United States, and two 
years later established himself on the island 
where Colonel Burr found him. He was a man 
of literary tastes, exceedingly fond of music and 
chemistry, in both of which he was quite a pro- 
ficient. Supplied with an ample library, an ex- 
tensive chemical apparatus, and musical instru- 
ments, and owning a few negro slaves, he was 
here enjoying a life of elegant ease, and dispens- 
ing a generous hospitality to all who visited his 
"enchanted isle." He had, however, invested too 
large a proportion of his fortune (originally about 
$100,000) in unproductive property, which could 
minister only to refined tastes and luxurious 
habits; and he could hardly have maintained his 
style of living many years longer, even if he had 
abstained from embarking in the disastrous en- 
terprise which precipitated his ruin. On his voy- 
age down the river, Colonel Burr and his secre- 
tary landed on the island, with no other motive, 
probably, than that of strolling over the grounds. 
Mrs. Blennerhassett, observing them, sent a 
servant to invite the strangers to the house. 
Burr declined the invitation, sending his card. 
On learning the name of the distinguished visiter, 
the lady, in the temporary absence of her hus- 
band, came out herself to press the invitation. 
Burr yielded, dined with the family, remained 
with them till eJe\en o'clock in the evening, and 
then proceeded od his voyage. The host and 
hostess were equally captivated by their visiter. 
At Cincinnati, ther a town of about fifteen hun- 
dred inhabitants. Colonel Burr spent a day at 
the house of John Smith, a senator of the Unit- 
ed States for the state of Ohio, and there met 
his friend Jonathan Dayton, an ex-senator from 
the state of New Jersey, both of whom were sub- 
sequently connected with his Western expedition, 
and were indicted with him for treason. At Lou- 
isville, Colorel Burr left his boat and proceeded 
on horseback to Nashville. There he was greeted 
with the utmost enthusiasm, public dinners, balls, 
and parties being given in honor of his visit. 

Before leaving Washington, one of the schemes 
suggested for bringing Colonel Burr into public 
life again was the following, proposed by Mat- 
thew Lyon, a member of congress from Ken- 
tucky, which is here given in his own words: 
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"Let Colonel Burr mount his horse on the 4th 
of March, and ride through Virginia to Tennes- 
see, giving out that he intends settling in Nash- 
ville, in the practice of the law. Let him com- 
mence the practice, and fix himself a home there. 
His rencontre with General Hamilton will not 
injure him. Let him attend the courts in that 
district. Let him in July next intimate to some 
of the numi»rous friends his preeminent talents 
and suavity of manners will have made for him, 
that he would willingly serve the district in con- 
gress. They will set the thing on foot, and he 
is sure to be elected; there is no constitutional 
bar in the way." This scheme, Mr. Lyon says, 
was suggested by him to General Wilkinson, 
who appeared to be highly pleased with it. It 
was subsequently -suggested to Burr himself; 
but he does not appear to have very earnestly en- 
tered into it. Colonel Burr remained four days 
at Nashville, and *vas the guest of General Jack- 
son, with whom he had contracted a warm friend- 
ship at Washington. On the 3d of June, he, 
with his secretary, embarked in an open boat 
to descend the Cumberland river, at the mouth 
of which they found their "ark," and resumed 
their voyage down the Ohio. At Fort Massac, 
sixteen miles below the mouth of the Cumber- 
land, he met General Wilkinson, who was on 
his way to the theatre of his new official duties. 
According to General Wilkinson's account of 
this interview, the subjects of their conversations 
were perfectly legitimate; relating to a project 
for making a canal around the falls of the Ohio, 
to land speculatic ns, and to a scheme for get- 
ting Burr into congress. Wilkinson fitted Burr 
out with "an elegant barge, sails, colors, and ten 
oars, with a sergeant and ten able, faithful 
hands," to pursue his voyage to New Orleans; 
and gave him letters of introduction to his friends 
in that city. June 25th, sixty-seven days after 
leaving Philadelphia, the voyager landed on the 
levee of New Orleans. He was strongly prepos- 
sessed in favor of the place. " *I hear so many 
pleasant things of Orleans/ he wrote to his daugh- 
ter, 'that I should certainly (if one half of them 
are verified on inspection) settle down there were 
it not for Tbeodosia and her boy; but these will 
control my fate/ The city then contained about 
nine thousand inhabitants. Three hundred sea- 
going vessels and six hundred river flatboats ar- 
rived annually at its levees. Four forts, one at 
each angle of the city, half a mile apart, defend- 
ed the city. Two of these were regularly con- 
structed fortresses, with fosse, glacis, and draw- 
bridge. The two behind the city were stockades. 
Since the departure of the Spaniards these for- 
tifications had been partly dismantled, but were 
capable, in a few weeks, of being restored to 
their original strength. In 1803 the chief defence 
of the place was a volunteer corps of Americans 
and Creoles, commanded by Daniel Clark, the 
great merchant of the city, the founder of that 
prodigious fortune for which his daughter, Mrs. 
Gaines, has so long contended in the courts. 
Daniel Clark had emigrated from England in 
1786, and had grown in wealth with the ever- 
growing prosperity of the city. He had been 
ardent for the transfer of the province to the 
United States, was now the leader of the Ameri- 
can party in New Orleans, and seemed to be a 
zealous friend of the Union. To him Colonel 
Burr presented the following letter of introduc- 
tion from General Wilkinson: 

" *My Dear Sir: This will be delivered to you 
by Colonel Burr, whose worth you know well 
how to estimate. If the persecutions of a great 
and honorable man can give title to generous at- 
tentions, he has claims to all your civilities and 
all your services. You cannot oblige me more 
than by such conduct, and I pledge my life to 
you it will not be misapplied. To him I refer 
you for many things improper to letter, and which 
he will not say to any other I shall be at St. 
Louis in two weeks, and if you were there we 
could open a mine, a commercial one at least. 
Let me hear from you. Farewell, do well, and 
believe me always your friend.' 
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"This epistle produced the effect desired. Burr 
became intimate with Clark, as with all the im- 
portant persons of the place. He was received 
everywhere as the great man! Governor Clai- 
born (governor of Orleans territory) gave him a 
grand dinner, which was attended by as distin- 
guished a company as New Orleans could as- 
semble. Banquet followed banquet; fete suc- 
ceeded fete- ball followed ball. The French air 
that surrounded everything, the French manner 
and tone of society, were as pleasing as they 
were novel to the traveller. The days flew 
swiftlv by. Burr staid three weeks in New Or- 
leans/ Wilkinson said in his letter of introduc- 
tion, that Burr would make communications to 
Clark which were 'improper to letter.' What 
were they? Burr was not a person to waste 
three weeks in mere feasting and playing the 
great man Wherever he was, whatever he was, 
he was busv. He had the quickest, most active 
mind that ever animated five feet six inches of 
mortalitv Tt is certain that he did something 
at New brleans duiing those three weeks. What? 
The question has been answered, first, by Wil- 
kinson in his ponderous memoirs; secondly, by 
Daniel Clark in his angry octavo, entitled Proofs 
of the Corruption of General James Wilkinson, 
and of his Connection with Aaron Burr*; third- 
ly, bv Matthew L. Davis, speaking for Burr 
himself. Wilkinson says the reference in his let- 
ter of introduction was simply an election scheme. 
Clark declares that Burr confided nothing to him 
whatsoever. He says he liked Burr exceedingly, 
invited him to dinner, showed him every possi- 
ble civility, but had not a syllable of confiden- 
tial conversation with him. In the most positive 
and circumstantial manner he denies that he 
had then, or ever had, any participation in or 
knowledge of Burr's designs. Davis, on the con- 
trary, asserts that Clark and Wilkinson were 
both ardentlv engaged with Burr; and that Clark 
agreed to advance fifty thousand dollars in fur- 
therance of the great project. Other friends of 
Burr sav that Clark made two voyages to Vera 
Cruz, to* spy out the enemy's country. Clark ad- 
mits having made the voyages, (one in September, 
1805, the other in February. 1806;) admits hav- 
ing collected information in Mexico respecting the 
strength of the fortresses, the number of the 
garrisons, and the disposition of the people; but 
asserts that his voyages had none but commer- 
cial objects, and that his inquiries were only 
prompted by curiosity A witness deposed to 
having heard Clark say that he would willingly 
join in a private scheme for the conquest of 
Mexico, provided the adventurers could turn their 
backs forever on the United States. 'You, for 
example, might be a duke,' was one expression 
which the witness swore he had heard Clark 
use in the course of the same conversation. The 
difiScultv of arriving at certainty on this sub- 
ject, arises from the fact that most of the exist- 
ing evidence was given after the explosion. It 
was amusing, says Burnet (in his 'Notes'), to see 
men who before the president's proclamation ap- 
peared had been loudest in Burr's praises, and 
deepest in his schemes, making haste after that 
bolt had shivered the project to atoms to de- 
nounce the traitor at every corner, and running 
to offer their services to the governor in defence 
of a distracted and imperilled country." Par- 
ton's Life of Burr. 

In the latter part of July Colonel Burr left 
New Orleans en horseback, to return to Nash- 
ville, travelling a great portion of the way (un- 
der the direction of a guide) through an unbroken 
wilderness, with no better roads than mere In- 
dian trails. He arrived at Nashville on the 
6th of August, where he was again received with 
distinguished attention. He remained there a 
week, the guest of General Jackson, as on his 
former visit. He then made a two weeks' tour 
in Kentucky, visiting Louisville, Frankfort, and 
Lexington, at all of which he was received and 
entertained with great distinction. At this time 
the Spaniards still claimed and held possession 
of the country on the eastern bank of the lower 



Mississippi, and about the time of Burr's visit 
the ill feeling which had long prevailed towards 
them, among the American citizens of the Mis- 
sissippi valley, had been greatly inflamed by 
some outrages committed by the Spanish troops 
on the American side. A war with Spain was 
confidently expected, and the impression got 
abroad in the West that Burr's presence had 
some reference to approaching hostilities against 
some portion of the Spanish dominions. A mili- 
tary expedition against the hated "Dons" would 
at that time have met great favor among the 
Western people From Kentucky Burr pro- 
ceeded to St. Louis, where he again met Gener- 
al Wilkinson. It was here, according to Wilkin- 
son's own account, that he first began to suspect 
Burr "to be revolving some great project, the 
nature of which he did not disclose." He repre- ' 
sents Burr as speaking contemptuously of "the 
imbecility of the government," and saying "it 
would moulder to pieces, die a natural death," 
or words to that effect; adding "that the people 
of the Western country were ready for revolt." 
To this Wilkinson says he recollects replying, 
"that if he had not profited more by his journey 
he had better remained at Washington or Phila- 
delphia. For surely, said I, my friend, no person 
was ever more mistaken! The Western people 
disaffected to the government? They are bigoted 
to Jefferson and democracy! and the conversation 
dropped." From this and other similar conver- 
sations, Wilkinson says he began to fear that 
Burr had .onceived some dangerous and desper- 
ate enterprise. Nevertheless, he strove to pro- 
mote his election io congress, writing a letter to 
General Harrison, then governor of the territory 
of Indiana, urgently soliciting his influence to se- 
cure his return to congress from that territory. 
Wilkinson alleges, however, that his great anx- 
iety to secure the election of Burr to congress 
arose from his fea*. that he was about to embark 
in some dangerous enterprise, which his election 
to congress might induce him to abandon. In 
the month of October Burr left the West to re- 
turn *o the Eastern states. On his way he 
called at Blennerhassett's island, but found nei- 
ther the master nor the mistress at home. He 
proceeded to Washington, where he was re- 
ceived by the principal officials with due courtesy. 
He dined with the president, and conversed free- 
ly with members of the cabinet, from whom he 
learned that there would be no war with Spain. 
From Washington he went South to meet his 
son-in-law, Mr. Alston, and his daughter. Theo- 
dosia, returnirg in December to Philadelphia. 
He made this city his headquarters until he start- 
ed West the following summer, living, it is said, 
in a style and situation more obscure than was 
formerly his custom. "He sought the society of 
men who hod cause to be dissatisfied with the 
government, such as Commodore Truxton, who 
had been struck from the navy list, and Gen- 
eral Eaton, who could not get his claim against 
the government paid. To these men, as to oth- 
ers, he spoke in contemptuous terms of the ad- 
ministration; he said a separation of the Western 
states must come sooner or later; he unfolded 
his plans and urged them to unite their fortunes 
with his. Parton's Life of Burr. 

From Philadelphia, in the month of December, 
Burr wrote his first letter to Blennerhassett. 
If, as has been said, it was "a very innocent com- 
munication," it was nevertheless a very artful 
one. After expressing his regret that the absence 
of Blennerhassett from home had deprived him 
of the pleasure of improving his personal ac- 
quaintance when visiting the island, he flattering- 
ly alluded to his talents, as suited to a higher 
sphere than that in which they were then em- 
ployed. He alluded to his gradually diminishing 
fortune, and the duty he owed to his children, 
who might be left destitute if he did not make 
some effort to add to his present estate. This let- 
ter produced the desired effect. Blennerhassett 
answered it, saying that he felt that the interests 
of a growing family would summon him again 
into active life, to the resumption of his former 
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profession of the oar, mercantile, or other enter- 
prise, if he could und an opportunity of selling 
or letting his establishment on the island. He 
says: "Having thus advised you of my desire 
and motives to pursue a change of life, to engage 
in anything which may suit my circumstances, I 
hope, sir, you wih not regard it as indelicate in 
me to observe to you how highly I should be 
honored in being associated with you in any 
contemplated enterprise you would permit me to 
participate in. The amount of means I could at 
first come forward with would be small. You 
might command my services as a lawyer, or in 
any other way you might suggest as being most 
useful." During the winter of 1S05-06, Burr 
had been busy in maturing his plans for the expe- 
dition to be set on foot the ensuing fall. He 
" succeeded in drawing into his schemes a number 
of prominent men whose names are known, and 
others, no doubt, who were so fortunate as to 
keep their connection with him concealed from 
the public eye. Some of these must have con- 
tributed considerable sums of money towards the 
enterprise, although his exchequer never appears 
to have been very full. Among the most promi- 
nent of his confederates were the Swartwouts, 
of New York. Ex-Senator Jonathan Dayton, of 
New Jersey, Senator John Smith, of Ohio, Blen- 
nerhassett. Dr. Erich Bollman, a German who 
had distinguished himself by a gallant attempt to 
rescue Lafayette from prison, and Colonel Du- 
piester, a Frenchman, who had been sent by Burr 
on a confidential mission to Europe, and been 
employed by him in other diplomatic relations. 
His daughter, Thecdosia, had her whole soul in 
the enterprise, and her husband, Mr. Alston, (a 
man of great wealth,) certainly furnished a por- 
tion of the means employed in setting it on foot; 
though he positively and indignantly denied hav- 
ing any connection with it, in a letter to Governor 
Pinckney, of South Carolina, shortly afteg the 
bubble had burst. Many prominent men in the 
West who were in the confidence of Burr ap- 
proved, encouraged, and gave countenance to his 
enterprise, without, perhaps, being actually en- 
gaged in it; among whom were General Jack- 
son, of Tennessee, and General Adair, of Ken- 
tucky. 

In July, 1806. Thedosia, who had determined 
to accompany her father to the West, and had 
visited Philadelphia fo* that purpose, left that" 
city for Bedford Springs, in the mountains of 
Pennsylvania, with her infant son, there to re- 
main a short time for the benefit of her health. 
Burr soon followed after. Some time in August, 
Colonel Burr, with Theodosia and her child, ac- 
companied by Colonel Dupiester, reached Pitts- 
burg, and embarked on their voyage down the 
river. Burr and Dupiester occasionally left the 
boat to make detours in the adjacent country, 
for the purpose of sounding public sentiment in 
regard to their enterprise. It was on one of 
these occasions that they visited the house of 
Colonel Morgan, a prominent citizen of Wash- 
ington county, Pennsvlvania, a full account of 
which visit, and its results, will be found in the 
testimony of Colonel Morgan and his two sons, 
in the following pages. Here Burr committed 
the fatal indiscretion of expressing sentiments 
and indicating designs which so shocked the 
patriotism of his host that they led to a communi- 
cation to the president, which was probably the 
first stimulus to any active measures on the part 
of the administration to fathom and defeat his 
objects. A few days later, (about the last of 
August,) the voyagers landed at Marietta. It 
happened to be on the day of a "general muster" 
of the militia Colonel Burr, in company with 
Colonel Meigs, (subsequently governor of Ohio,) 
Tode to the field, reviewed the troops, and put a 
regiment through a few evolutions, to the great 
satisfaction of an admiring multitude. "In the 
evening he and Theodosia attended a ball, where 
he completed the conquest of Marietta by the 
courtly grace of his manners." Proceeding to the 
island, and leaving his daughter with Mrs. Blen- 
nerhassett, Burr immediately commenced active 



preparations foi lilting out the expedition. Con- 
tracts for fifteen boats, capable of carrying five 
hundred men, and e large keel boat for the trans- 
portation of provisions, to be built on the Mus- 
kingum, a few miles above Marietta, were en- 
tered into. Arrangements were also made for 
purchasing considerable quantities of pork, flour, 
corn meal, and whisky. These arrangements 
having been made. Burr left them to be carried 
out under the superintendence of Blennerhassett, 
and proceeded to Chillicothe, then the seat of 
government of the state of Ohio, and thence to 
Cincinnati, where his confederate, Senator John 
Smith, resided. Tarrying but a short time here, 
he proceeded to Kentucky, visited many promi- 
nent men, and gained many adherents to his 
cause. He then visited Nashville, Tennessee, 
and there contracted for the building of six 
boats on the Cumberland, and deposited four 
thousand dollars with General Jackson to pay for 
them. 

Before leaving the East, Colonel Burr had 
contracted for the purchase of a tract of land of 
four hundred thousand acres, on the Washita, a 
branch of the Red river, at the price of forty 
thousand dollars. On this visit to Kentucky he 
completed the purchase, paying the first instal- 
ment of five thousand dollars thereon. To all 
persons to whom he did not see fit to disclose 
more, the colonization and settlement of these 
lands was represented to be the sdle object of his 
expedition. While Burr was thus engaged ma- 
turing his plans in Kentucky and Tennessee, 
Blennerhassett was no less busy in the vicinity 
of his own residence, overseeing the building of 
the boats and the purchase of provisions, kiln- 
drying corn meal on the island, and obtaining re- 
cruits. To most of the young men whom he ap- 
proached on the subject he represented that the 
object of the expedition was the settlement of the 
Washita lands; but to some he plainly intimated 
that its destination was Mexico, saying that 
there would undoubtedly be a war with Spain; 
while he took little pains to conceal the fact from 
any tha*t something more than a settlement of 
wild lands was in view. He wrote a series of 
essays, which were published in a Marietta pa- 
per, over the signature of "Querist," in which 
he endeavored to show that the Western country 
would derive great advantages from a separation 
from the Atlantic states. Such views and sen- 
timents, however, were not then regarded as 
treasonable, and had a few years previously been 
quite prevalent in the West. While the prepara- 
tions above alluded to were going on, Comfort 
Tyler, of New York, was recruiting men and col- 
lecting supplies at Pittsburg and its vicinity, with 
which he was to embark, with several boats, at 
Beaver, Pennsylvania, and join Blennerhassett's 
fleet at the island, when the latter should be 
ready to mo\e. Davis Floyd, of the Indiana ter- 
ritory, was similarly employed in the vicinity of 
the falls of the Ohio, and was to join the expedi- 
tion with his boats when the fleet should come 
down. Some time in October Mr. Alston joined 
his wife and child on the island. Shortly after- 
wards, accompanied by Blennerhassett, ther pro- 
ceeded to Lexington, Kentucky, where they met 
Col, Burr. From this point they returned to 
their home in South Carolina. 

Towards the latter part of October the news- 
papers of the West began to give out intimations 
that there was treason at the bottom of Burr's 
schemes. The Western World, published at 
Frankfort, Kentucky, openly denotmced him as 
a traitor, plotting the disruption of the Union. 
The celebrated Joe Daviess, a rank Federalist, 
was then attorney of the United States for the 
district of Kentucky. On the 3d of November, 
during the session of the United States court at 
Frankfort, he took everybody by surprise by 
making a motion that Aaron Burr be required to 
attend the court, to answer a charge to be 
brought against him of engaging in an enterprise 
against a power with which the United States 
were at peace. The motion was regarded by most 
persons as a mere manifestation of party spite, 
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and a large majority of the people took sides 
with Burr, indig ;antly denouncing the district 
attorney. Judge Innis, after deliberating on the 
motion two days, overruled it. The following ac- 
count of what followed is taken from Collins's 
History of Kentucky: 

"Colonel Burr was in Lexington at the time, 
and was informed of the motion made by Da- 
viess in an incredibly short space of time after 
it was made. He entered the court-house short- 
ly after Inms had overruled the motion, and ad- 
dressed the judge with a grave and calm dignity 
of mannei which increased, if possible, the gen- 
eral prepossession in his favor. He spoke of the 
late motion as one that had greatly surprised him; 
insinuated that Daviess had reason to believe 
that he was absent upon business of a private and 
pressing nature, which, it was well known, requir- 
ed his immediate attention; that the judge had 
treated the application as it deserved; but, as it 
might be renewed by the attorney, in his ab- 
sence, he preferred that the judge should enter- 
tain the motion now, and he had voluntarily ap- 
peared, in order to give the gentleman an oppor- 
tunitv of proving his charge. Nowise disconcert- 
ed bv the lofty tranquility of Burr's manner, 
than' which nothing could be more imposing, 
Daviess promptly accepted the challenge, and 
declared himself ready to proceed, as soon as he 
could procure the attendance of his witnesses. 
After consulting with the marshal, Daviess an- 
nounced his opinion that his witnesses could at- 
tend on the ensuing Wednesday; and, with the 
concurrence of Burr, that day was fixed upon by 
the court for the investigation. Burr awaited 
the day with an easy tranquility which seemed 
to fear no danger, ind on Wednesday the court- 
house was crowded to suffocation. Daviess, up- 
on counting his witnesses, discovered that Davis 
Floyd, one of the most important, was absent, 
and with great reluctance asked a postponement 
of the case. The judge instantly discharged the 
grand jury. Colonel Burr then appeared at the 
bar, accompanied by his counsel, Henry Clay and 
Colonel Allen. Colonel Burr arose in court, ex- 
pressed his regret that the grand jury had been 
discharged, and inquired the reason. Colonel 
Daviess replied, and added that Floyd was then 
in Indiana, attending a session of the territorial 
legislature. Burr calmly desired that the cause 
of the postponement might be entered upon the 
record, as well as the reason why Floyd did not 
attend. He then, with great self-possession, and 
with an air of candor difficult to be resisted, ad- 
dressed the court ard crowded audience upon the 
subject of the accusation. His style was with- 
out ornament, passion, or fervor; but the spell 
of a great mind, and daring, but calm spirit, was 
felt with singular power by all who heard him. 
He hoped the good people of Kentucky would 
dismiss theii apprehensions of danger from him, 
if any such really existed. There was really 
no ground for them, however zealously the at- 
torney might strive to awaken them. He was 
engaged in no project inimical to the peace or 
tranquility of the country, as they would certain- 
ly learn whenever the attorney should be ready, 
which he greatly apprehended would never be. 
In the mean time, although private business ur- 
gently demanded his presence elsewhere, he felt 
compelled to give the attorney one more oppor- 
tunity of proving nis charge, and would patient- 
ly await another attack. Upon the 25th of No- 
vember, Colonel Daviess informed the court that 
Floyd would attend on the 2d of December fol- 
lowing and another grand jury was summoned 
to attend en that day. Colonel Burr came into 
court attended by the same counsel as on the for- 
mer occasion, and coolly awaited the expected at- 
tack. Daviess, with evident chagrin, again an- 
nounced that he was not ready to proceed; that 
John Adair had been summoned, and was not in 
attendance, and that his testimony was indis- 
pensable to the prosecution. He again asked a 
postponement of the case for a few days, and 
that the grand jury should be kept impanneled 
until he could compel the attendance of Adair by 
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attachment. Burr, on the present occasion, re- 
mained silent, and entirely unmoved by any- 
thing that occurred. Not so his counsel. A most 
animated and impassioned debate sprung up, in- 
termingled w T ith sharp and flashing personalities 
between Clay and Daviess. Never did two more 
illustrious orators encounter each other in debate. 
The enormous mass which crowded to suffoca- 
tion the fleor, the galleries, the windows, the 
platform of the judge, remained still and breath- 
less for hours, while these renowned and immor- 
tal champions, stimulated by mutual rivalry, and 
each glowing in the ardent conviction of right, en- 
countered each other in splendid intellectual com- 
bat. Clay had the sympathies of the audience 
on his side, and was the leader of the popular 
party in Kentucky. Daviess was a Federalist, 
and was regarded as persecuting an innocent and 
unfortunate man fiom motives of political hate. 
But he was buoyed up by the full conviction of 
Burr's guilt, and the delusion of the people on 
the subject, and the very infatuation which he 
beheld around him, and the smiling serenity of 
the traitor who sat before him, stirred his great 
spirit to one ct his most brilliant efforts. All, 
however, was in vain. Judge Innis refused to 
retain the grand jury, unless some business was 
brought before them; and Daviess, in order to 
gain time, sent up to them an indictment against 
John Adair, which was pronounced by the jury 
'not a true bill/ The hour being late, Daviess 
then moved for an attachment to compel the 
presence of Adair, which was resisted by Burr's 
counsel, and refused by the court, on the ground 
that Adair was not in contempt until the day had 
expired. On the motion of Daviess, the court 
then adjourned to the following day. When the 
court resumed its sitting on the following morn- 
ing, Daviess moved to be permitted to attend the 
grand jury in their room. This was resisted by 
Burl's coimsel as novel and unprecedented, and 
refused by the court. The grand jury then re- 
tired, witnesses were sworn and sent up to them, 
and on the 5th of the month they returned, as 
Daviess had expected, 'not a true bill.' In ad- 
dition to this, the grand jury returned into court 
a written declaration, signed by the whole of 
them, in which, from all the evidence before 
them, they completely exonerated Burr from any 
design iniimcal to the peace or well-being of the 
country. Colonel Allen instantly moved the 
court that a copy of the report of the grand jury 
should be taken and inserted in the newspapers, 
which wae granted. The popular current ran 
with great strength in his favor, and the United 
States attorney, for the time, was overwhelmed 
with obloquy. Before Mr. Clay took any active 
part as the counsel of Burr, he required of him an 
explicit disavowal, upon his honor, that he was 
engaged in any design contrary to the laws and 
peace of the country. The pledge was promptly 
given by Burr in language the most comprehen- 
sive and particular." 

In the latter part of July, before leaving Phila- 
delphia, Burr had despatched Samuel Swart- 
wout to the Louisiana country, with a packet of 
letters, and a communication in cipher to General 
Wilkinson. He was accompanied on his jour- 
ney by a young man named Ogden. a nephew of 
Jonathan Dayton, of New Jersey, from whom he 
also bore a letter in cipher to Wilkinson. The 
following is a copy of the ciphered letter from 
Burr, borre by Swartwout, as interpreted by 
General Wilkinson: 

"Yours postmarked 13th May is received- I 
(Aaron Burr) have obtained funds, and have 
actually commenced the enterprise. Detach- 
ments from different points and under different 
pretences will rendezvous on the Ohio, 1st No- 
vember—everything internal and external favors 

views— protection of England is secured. T 

(Truxton) is gone to Jamaica to arrange with 
the admiral on that station, and will meet at the 
Mississippi England Navy of the Unit- 
ed States are ready to join, and final orders are 
given to my friends and followers— it will be a 
host of choice spirits. Wilkinson shall be second 
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to Burr only— Wilkinson shall dictate the rank 
and promotion of his officers. Burr will proceed 
westward 1st August, never to return: with him 
go his daughter— the husband will follow in 
October with a corps of worthies. Send forth- 
with an intelligent and confidential friend with 
whom Burr mav confer. He shall return imme- 
diately with further interesting details— this is 
essential to concert and harmony of movement. 
Send a list of all persons known to Wilkinson 
west of the mountains, who could be useful, with 
a note delineating their characters. By your 
messenger send me four or five of the commis- 
sions of your officers, which you can borrow un- 
der any pretence you please. They shall be re- 
turned faithfully. Already are orders to the 
contractor given iO forward six months provi- 
sions to points Wilkinson may name— this shall 
not be used until the last moment, and then un- 
der proper injunctions: the project is brought to 
the point so long desired: Burr guarantees the 
result with his life and honor— the lives, the hon- 
or and fortunes of hundreds, the best blood of 
our country. Burr's plan of operations is to 
move down rapidly from the falls on the 15th of 
November, with the first five hundred or oue 
thousand men, in light boats now constructing 
for that purpose— to be at Natchez between the 
5th and 15th of December— then to meet Wil- 
kinson—then to determine whether it will be ex- 
pedient in the first instance to seize on or pass 
by Baton Rouge. On receipt of this send Burr 
an answer— draw on Burr for all expenses, &c. 
The people of the country to which we are going 
are prepared to receive us— their agents now 
with Burr say that if we will protect their re- 
ligion, and will not subject them to a foreign 
power, that in three weeks all will be settled. 
U he gods invite to glory and fortune— it remains 
to be seen whether we deserve the boon. The 
bearer of this goes express to you— he will hand 
a formal letter of introduction to you from Burr, 
a copv of which is hereunto subjoined. He is a 
man bf inviolable honor and perfect discretion- 
formed to execute rather than project— capable 
of relating facts with fidelity, and incapable of 
relating them otherwise. He is thoroughly in- 
formed of the plans and intentions of Burr, and 
will disclose to you as far as you inquire, and 
no further— be has imbibed a reverence for 
your character, and may be embarrassed in your 
presence— put him at ease and he will satisfy 
you-29th July." 

Burr had entrusted to Dr. Bollinan another 
copy of the same letter, in cipher, to be deliv- 
ered to Wilkinson in New Orleans. After a 
journev of nine weeks Swartwout reached the 
headquarters of General Wilkinson, at Nachito- 
ches, his companion having previously separated 
from him and pursued his journey to New Or- 
leans. Swartwout inquired for Colonel Cushing, 
who was second in command, and was at Wil- 
kinson's headquarters. To Colonel Cushing he 
presented a letter from Jonathan Dayton, intro- 
ducing Ogden to his acquaintance, but mention- 
ing Swartwout as Ogden's traveling companion. 
Colonel Cushing introduced Swartwout to Wil- 
kinson as the friend of Dayton. Swartwout ob- 
served that Mr. Ogden and himself, being on 
their way to New Orleans, had learned at Fort 
Adams that our troops and some militia were as- 
sembling at Nachitoches, whence they were to 
march against the Spanish army, then in the 
neighborhood, and that the object of his visit was 
to act with them as a volunteer. While Colonel 
Cushing was temporarily absent from the room, 
Swartwout delivered to Wilkinson the packet of 
which he was the bearer, containing the ciphered 
letter hereinbefore mentioned, and a letter from 
Jonathan Dayton, (also in cipher,) of which the 
following is a copy: "Dear Sir: It is now well 
ascertained that you are to be displaced next 
session. Jefferson will affect to yield reluctantly 
to public sentinrent, but yield he will. Prepare 
yourself, therefore, for it. You know the rest. 
You are not a man to despair, or even despond, 
especially when such prospects offer in another 



quarter. Are you ready? Are your numerous as- 
sociates ready? Wealth and glory, Louisiana and 
Mexico! I shall have time to receive a letter 
from you before I set out for Ohio. Ohio. Ad- 
dress me here, and another in Cincinnati. Re- 
ceive and treat my nephew (Ogden) affectionate- 
ly, as you would receive your friend, Dayton." 

Wilkinson, according to his own account, on 
reading these letters, immediately determined to 
draw from Swartwout all the information hw 
could in relation to Burr's plans. Swartwout re- 
mained ten days ai, headquarters, in the course 
of which time Wilkinson testifies that he ob- 
tained from him the following statements: That 
he had been despatched by Col. Burr from Phila- 
delphia; that he had passed through the states 
of Ohio and Kentucky, had proceeded from Lou- 
isville to St. Louis, where he expected to find 
him, (Wilkinson,) but learning that he had de- 
scended the river, had procured a skiff, hired 
hands, and followed him down to Fort Adams, 
and thence to Nachitoches, under a pretence of a 
disposition +o take part in the campaign against 
the Spaniards, then depending. "That Colonel 
Burr, with the support of a powerful association 
extending from New York to New Orleans, was 
levying an armed body of seven thousand men, 
with a view to carry an expedition against the" 
Mexican provinces, and five hundred men under 
Colonel Swartwcut and a Colonel or Major Tyler 
were to descend the Alleghany, for whose ac- 
commodation light boats had been built and were 
ready." In answei to an inquiry by General 
Wilkinson, he said: "This territory would be 
revolutionized, where the people were ready to 
join them, and there would be some seizing, he 
supposed, at New Orleans— that they expected to 
be ready to march about the first of February, 
and intended to land at Vera Cruz, and march 
from thencs to Mexico." Wilkinson remarked 
that there were several millions of dollars in 
bank in New Orleans, to which Swartwout re- 
plied, "We know it full well/' Wilkinson then 
observed, they certainly did not mean to violate 
private property; to which S. replied, "They 
merelv meant to borrow, and would return it; 
that thev must equip themselves in New Orleans; 
that they expected naval protection from Great 

Britain— that Captain and the officers of 

our navy were so disgusted with our government 
that thev were ready to join— that similar dis- 
gust prevailed throughout the Western country, 
where the people were zealous in favor of the 
enterprise, and that pilot-built schooners were 
contracted for along our Southern coast— that 
he had been accompanied from the falls of the 
Ohio to Kaskaskias, and from thence to Fort 
Adams, bv a Mr. Ogden, who had- proceeded to 
New Orleans, with letters from Col. Burr to his 
friends there." 

Whether Wilkinson, up to this time, had been as 
ignorant of Burr's plans as he subsequently pro- 
fessed to have been, and was moved by patriotic 
motives only to oppose them, or whether he had 
made up his mind that it would be more profit- 
able to himself to betray his confederate than to 
betray his country, is a question about which 
those who examine the evidence on the subject 
will, perhaps, always differ in opinion. It is 
difficult to believe, however, that Burr could have 
been so fatally stupid as to send such a commu- 
nication to a man whom he had not the strongest 
reason to regard as fully committed to his 
projects. Howevtf this may be, Wilkinson soon 
determined to take active measures for opposing 
and breaking up the expedition. Having taken 
this resolution, he hastened to make such terms 
with the Spanish commander on the Sabine as 
would obviate the hostilities which had been ex- 
pected, and justify him in transferring the prin- 
cipal portion of his troops to the Mississippi. He 
sent forward an officer to put the city of New 
Orleans in the best possible condition for de- 
fence, and he sent a special messenger to Wash- 
ington with despatches for the president. The 
messenger reached Washington on the 25th of 
Novembei, and on the 27th President Jefferson. 
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issued a proclamation, setting forth that unlaw- 
ful enterprises wore on foot in the Western 
states, having for their object a military expedi- 
tion against the dominions of Spain; that for this 
purpose sundry citizens of the United States were 
fitting out and arming vessels in the Western 
waters, collecting provisions, arms, and military 
stores, and seducing hcnest and well meaning 
citizens, under various pretences, to participate 
in said criminal enterprises; warning all per- 
sons engaged therein to "withdraw from the same 
without delay," "as they will answer the same at 
their peril, and incur prosecution with all the 
rigors of the law;" and commanding all officers, 
civil and military, to use their utmost exertions 
to bring the offending persons to punishment. 
The name of Burr was not mentioned in the 
proclamation. 

On the 25th of November Gen. Wilkinson arriv- 
ed in New Orleans. Doctor Bollman (who had 
previously forwarded to him, at Naehitoches, 
the ciphered letter entrusted to his care) called up- 
on him the next day after his arrival. They had 
some conversation about Burr's plans, Wilkinson 
permitting Bellman to remain under the im- 
pression that ne was connected with them. On 
the 5th of January, 1807, Wilkinson called on 
Bollman, and (the mail having arrived the day 
before) inquired whether he had received any in- 
telligence from Burr. Bollman replied that he 
had received a letter from him of the 30th of Oc- 
tober, in which he gave assurances that he should 
be in Natchez with 2.000 men on the 20th of De- 
cember, where he should wait until he heard 
from New Orleans; that he would be followed 
bv 4,000 men more, and if he had chosen could 
have raised 12,000 as easily as 6,000, but did 
not think that number necessary. Wilkinson 
then threw off his disguise, and told Bollman he 
should certainly oppose Burr, if he came that 
way. On receiving this information, Wilkinson 
appears to have became greatly alarmed. At all 
events, he succeeded in getting up a prodigious 
excitement in New Orleans. Martial law was 
proclaimed; public meetings were held, and 
harangued by Wilkinson and by Governor Clai- 
born. Volunteer troops offered their services, 
new defences were erected, and a detachment of 
troops was stationed above the city, with orders 
to stop and overhaul every descending boat A 
secret session of the legislature was held; Gov- 
ernor Claiborn issued a proclamation; the alarm 
spread, and proclamations were issued by the 
governors of neighboring territories. The Span- 
ish authorities became equally alarmed, and be- 
gun to strengthen the defences of Mexico. On 
affidavits made by Gen. Wilkinson, Swartwout, 
Bollman; Ogden, and General Adair were ar- 
rested and immediately shipped to Baltimore. 
Bollman and Swartwout, on reaching Baltimore, 
were, by orders of the president, brought to 
Washington. They were taken before the cir- 
cuit court of the district of Columbia, and upon 
the affidavits of General Wilkinson and General 
Eaton, and a few other unimportant affidavit* 
forwarded by Wilkinson from New Orleans, 
were committed for treason. The supreme court 
of the United States being then in session, an 
application was made to it for a writ of habeas 
corpus. After full argument of the question 
whether that court had the power to issue the 
writ of habeas corpus ad subjiciendum, in case 
of a commitment by a circuit court, the writ 
was granted. On the return of the writ by the 
marshal of the district, showing that he detain- 
ed the prisoners bv virtue of a commitment is- 
sued by said circuit court, Mr. Lee, counsel for 
the prisoners, moved their discharge. As all the 
evidence before the circuit court was in the form 
of affidavits, the record brought up all the facts. 
The case was elaborately argued for three days, 
by Caesar Rodney, attorney general of the Unit- 
ed States, and Walter Jones, United States 
attorney for the District of Columbia, on be- 
half of the United States, and by Charles Lee, 
F. S. Key, and Harper, for the prisoners. Chief 
Justice Marshall then delivered the opinion of 



the court which was so often referred to on the 
trial of Col. Burr, and which is appended here- 
to. The prisoners were discharged. 

To go back with our narrative: In the latter 
part of October, 1806, the president sent a con- 
fidential agent, named Graham, to the West, 
"with instructions to investigate the plots going 
on. to enter into conferences with the governors, 
and all other officers, civil and military, and with 
their aid to do on the spot whatever should be 
necessary to discover the designs of the con- 
spirators, arrest their means, bring their per- 
sons to punishment, and to call out the force of 
the country to suppress any unlawful enterprise 
in which it should be found they were engaged.'* 
Graham arrived at Marietta about the middle of 
j November. He was at this time chief clerk of 
I the state department, but had previously been 
secretary of the territory of Orleans. Blenner- 
hassett had received the impression from Burr 
that Grahom was one of the friends in New Or- 
leans upon whom he relied, and when he met him 
at Marietta, believing him to be a confederate, 
disclosed to him important facts touching Burr's 
plans and proceedings. Graham finally unde- 
ceived him as to his own relations to Burr, and 
believing him to be the victim of a cruel decep- 
tion, endeavored to dissuade him from further 
connection with the enterprise, but all to no ef- 
fect. The situation of things at Marietta and 
the island having been asertained by Graham, 
he proceeded to Chillicothe, where the legisla- 
ture of Ohio was then sitting, and had an inter- 
view with the governor (Tiffin). The govern- 
or communicated with the legislature, and that 
body, sitting with closed doors, promptly passed 
an act to suppress the expedition. Under the au- 
thority of this act, the governor ordered out the 
militia of the vicinity, under the command of 
the major general of the district, to whom he 
gave instructions to seize the boats which had 
been built on the Muskingum, the stores which 
had been collected at Marietta, and all boats 
of a suspicious character descending the river. 
Comfort Tyler and Ireal Smith, with four boats 
and about thirty men, arrived at the island, from 
Beaver, Pennsylvania, on the evening of the 7th 
of December. Of the fifteen boats contracted for 
on the Muskingum, eleven had been completed, 
and were to be delivered on the Ohio on the 
10th of December. On the 9th, however, they 
were seized by the militia, with the provisions 
which had been purchased and stored at Mariet- 
ta. Nearly all the recruits who had been engaged 
in that vicinity had abandoned the expedition. 
They had agreed to join it under the belief that 
there was nothing unlawful, or at least nothing 
criminal in it. Although they had been given 
vaguely to understand that they might be re- 
quired to fight the Spaniards, either in Mexico or 
neaier home, they had been led to believe that 
this would only be required of them in case of a 
war with Spam, then confidently anticipated by 
them. The impression had been made upon their 
minds that the expedition, if not having the ex- 
press sanction of the general government, was 
at least connived at by the administration. The 
visit of Graham, the objects of which soon be- 
gan to leak out. rumors of the secret proceed- 
ings of the Ohio legislature, and of the president's 
proclamation, in advance of its arrival, had open- 
ed their eyes. They- had no idea of adhering to 
a cause thus denounced as unlawful and crimi- 
nal. Publn excitement against the adventurers 
began to run high on both sides of the river, and 
Blennerhassett, finding himself abandoned by 
nearly all of these whom he had enlisted in the 
enterprise, began to despond and to waver, and 
would probably have abandoned it himself, but 
for the influence of his wife, who was a woman 
Qf superior energy. She met all the difficulties 
of the situation with a spirit that never quailed, 
and a resolution that never relaxed. 

About the time of Tyler's arrival, the Wood 
county (Virginia) militia were being assembled 
to oppose the expedition. On the same day that 
the boats on the Muskingum were seized, the 
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party on the island received information that the 
Wood county militia was to make a descent up- 
on them the following day. Hurried prepara- 
tions were therefore made for leaving that night. 
It was arranged that Mrs. Blennerhassett, with 
her children, should remain on the island until 
she could obtain from Marietta a boat which had 
been fitted up for the special accommodation of 
the family. She was then to follow, with the per- 
sonal effects which had been left in her care. Ac- 
cordingly, a few trunks and boxes were carried on 
board the boats, and about midnight the little flo- 
tilla, consisting of the four boats brought down by 
Tyler, and cne small boat added by Blennerhas- 
sett, cut loose from the shore and floated off. 
The uext morning the militia arrived on the is- 
land, to find that the game had flown. The 
colonel left a small party in charge, and march- 
ed across the great "bend" of the river between 
the island and the mouth of the Great Kanawha, 
to intercept the boats at that point. The dis- 
tance across, by land, being but little more than 
half the distance round by the river, this was an 
easy task. He stationed a company on the bank 
of the river, with strict injunctions to watch all 
night; bur King Alcohol got the better of duty 
and discipline, the watchers all got gloriously 
drunk, and the flotilla glided by them in the dark- 
ness of the night, and pursued its voyage unchal- 
lenged. With like impunity it passed safely all 
the towns and villages below, although orders 
had been sent to all of them to arrest its progress. 
During the absence of the colonel on this expedi- 
tion, a boat from Pittsburg touched at the mouth 
of the Littln Kanawha, about two miles above 
the island, having on board fourteen young gen- 
tlemen, on their way to join the expedition 
among whom were Morgan Neville and William 
Robinson, Jr., names which have since become 
widely and honorably known. They were all ar- 
rested by the militia, as accomplices of Burr, 
and taken to the island. Three Wood county 
justices were sent for, and an examination was 
had before them, in which the prisoners, all 
young gentlemen of education, outwitted their 
accusers and the country justices, and were dis- 
charged. While this examination was going on, 
.(Mrs. Blennerhassett being absent, at Marietta, 
in a fruitless endeavor to get possession of the 
"family boat,") a wild spirit of license and riot 
broke but among the militiamen at the mansion 
house. "First of all, the men broke into the wine- 
cellar, and there drank themselves into vandals. 
Then they ranged the house, destroying or dis- 
figuring wherever they went; firing rifle balls 
through painted ceilings, tearing down costly 
draperv, and clashing to pieces mirrors and vases. 
(In 1811, the house, being built of wood, was en- 
tirelv consumed -by an accidental fire.) Then 
thev rushed, like so many savages, about the 
grounds, destroying the shrubbery, and breaking 
down trellises and arbors. The ornamental 
fences were torn away, piecemeal, to make fires 
for the sentinels at night." Parton. In the 
midst of this riot and destruction, Mrs Blenner- 
hassett returned, without her "family boat," the 
same having been denied her by the authorities. 
In this dilemma, the party of young men who 
had just been released, and were preparing to re- 
sume their journey, offered her an apartment in 
their boat which she accepted, and, on the 17th 
of December, left her island home in possession 
of the rioters who had laid it desolate. 

On the acquittal of Burr by the grand jury, at 
Frankfort, he hastened to Nashville. Graham 
also hastened to the same place, after rousing 
Ohio and Kentucky, and learning that boats for 
the expedition were being fitted out on the Cum- 
berland. "An express with the president's proc- 
lamation reached the governor of Tennessee on 
the 19th, and preparations were immediately 
made for the seizure of the boats and the arrest 
of the men. But timely information was con- 
veyed to Burr, and on the 22d, with two boats 
and a few men, armed only according to the cus- 
tom of the country, he dropped down the Cum- 
berland. The next day Graham arrived at 



Nashville, to find the 'conspirators' beyond his 
reach." At the falls of the Ohio, the party un- 
der Tyler was joined by Floyd, with three boats, 
and a number of men. At the mouth of the 
Cumberland all the different detachments met— 
eleven boats, with about sixty men. Here the 
men were drawn up in a circle on the bank of the 
river, and Colonel Burr addressed them briefly. 
He told them he had intended here to explain 
his designs, or his plans, but circumstances had 
rendered it necessary to defer doing so for the 
present. Here, also, Burr purchased a trading 
boat of one Ellis, with its cargo, consisting of 
"bar-iron, hoes, mattocks, and a few barrels of 
apples." . 

The principal incidents of the expedition from 
this point until it was broken up are thus teeny 
sketched bv Parton: "Ignorant of Wilkinson s 
treaeherv, away went Burr with his flotilla down 
the Ohio, down the Mississippi, stopping boldly 
at forts on the banks, asking and receiving fa- 
vors, and occasionally picking up a recruit or two. 
He wore a smiling face, and reassured every one 
bv the cheerful serenity of his bearing. It was 
not until he reached Bayou Pierre, about thirty 
miles above Natchez, that he heard of the course 
which had been pursued by Wilkinson, and of 
the prodigious excitement which his measures 
had created in the lower country. There, too, 
he read the proclamation of the governor o* Mis- 
sissippi, charging him and his followers with be- 
ing conspirators against their country, and call- 
ing on the officers of the government to renew 
their oath of fidelity to the United States, and 
give their best efforts towards crushing the ne- 
farious plot. Whatever his feelings may have 
been at the discovery, Col. Burr never for one 
moment lost his self-possession, but proceeded on 
the verv instant to grapple with this new com- 
plication of difl&culties. He wrote a public let- 
ter denying the truth of the governors allega- 
tions, and asserting that he had np objects but 
such as were lawful and honorable. If. said 
he 'the alarm which has been excited should not 
be appeased by this declaration, I invite my fel- 
low citizens to visit me at this place, and to re- 
ceive from me, in i^erson, such further explana- 
tions as mav be necessary to their satisfaction, 
presuming that when my views are understood, 
they will receive the countenance of all good 
men.' This letter he requested might 1u» read 
to the militia, who were assembled for his arrest. 
But the excitement had risen to a height which 
could not be allayed by fine words. The news 
of Burr's arrival at Bayou Pierre reached Nat- 
chez on the 14th of January, when the whole 
militia force of the neighborhood, who had been 
for weeks expecting the summons, seized their 
arms and hurried to the rendezvous. In a few 
hours two hundred and seventy-five men were 
ready to embark. All one cold and dismal night 
they worked their way up the river to a point 
near where the dread flotilla was moored. . There 
disembarking, they were joined by a troop of 
cavalry, and were soon in readiness to march 
against the foe. It was thought best, however, 
first to ascertain if Col. Burr was disposed to re- 
sist their formidable array, or would surrender 
peacefully to the lawful authorities. For this 
purpose, 'George Poindexter, the attorney gen- 
eral of the territory, and Major Shields, of the 
militia, visited the flotilla, and had an interview 
with its commander. A letter from the acting 
governor was handed to Burr, who read it. and 
spoke with some contempt of the public alarm to 
which it alluded 'As to any projects,' said he, 
'which may have been formed between General 
Wilkinson 'and myself, heretofore, they are now 
completely frustrated by the perfidious conduct 
of Wilkinson, and the world must pronounce him 
a perfidious villain. If I am sacrificed, my port- 
folio will prove him to be such.' He declared 
that so far was he from having any design hos- 
tile to the United States, he had intended to meet 
the governor at the general muster at Bayou 
Pierre. Upon the attorney general's urging him 
to surrender, he demanded an interview with the 
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governor. After some further, colloquy, the par- 
ties separated. Burr agreeing to meet Governor 
Mead on the following day at a designated house 
near by. The governor came at the time ap- 
pointed, and, after meeting Burr, demanded his 
unconditional surrender, and that of his whole 
party, to the civil authorities, and gave him fif- 
teen minutes to decide. Resistance being out of 
the question, Burr only requested that if Wilkin- 
son should attempt to get possession of his per- 
son by a military force, it might be resisted. He 
then surrendered, and was conducted to the 
neighboring town of Washington, where two cit- 
izens became sureties for his appearance at court 
on the following day, in the sum of ten thousand 
dollars. His men remained in the vicinity of the 
flotilla. A court of justice was to Aaron Burr 
what his native heath was to MacGregor. On 
that field he was invincible. It was only after 
warm discussions that it was concluded that he 
could- be lawfully tried in the territory. The 
next step was to get him indicted for some of- 
fence. A grand jury was impanneled. and wit- 
nesses sent to them. Imagine the feelings of 
the attorney general when he read the result of 
all his toils in the following presentments: 

" 'The grand jury of the Mississippi territory, 
on a due investigation of the evidence brought 
before them, are of opinion that Aaron Burr has 
not been guilty of any crime or misdemeanor 
against the laws of the United States or of this 
territory, or given any just cause of alarm or 
inquietude to the good people of the same. .The 
grand jurors present, as a grievance, the late 
military expedition, unnecessarily, as they con- 
ceive, fitted out against the person and property 
of the said Aaron Burr, when no resistance had 
been made to the civil atithorities. The grand 
jurors also present, as a grievance destructive of 
personal liberty, the late military arrests, made 
without warrant, and, as they conceive, without 
other lawful authority; and they do sincerely re- 
gret that sc much cause has been given to the 
enemies of our glorious constitution to rejoice 
at such measures being adopted, in a neighboring 
territory, as, if sanctioned by the executive of 
our country, must sap the vitals of our political 
existence, and crumble this glorious fabric in the 
dust.* 

"It was of no avail for the attorney general 
to declare that such presentments were a disgrace 
and an outrage, nor for the judge to pronounce 
them impertinent and useless. The people were 
with the prisoner. Nothing approaching or re- 
sembling a breach of the law had been committed 
by him; and, in short, the grand jury had made 
up its mind, and would not recede from its posi- 
tion. His companions, were at perfect liberty. A 
Natchez newspaper of the time, commenting on 
this attempt to indict, says that 'Burr and his 
men were caressed by a number of the wealthv 
merchants and planters of Adams county; sev- 
eral balls were given to them as marks of re- 
spect and confidence.' Also, that the proceedings 
against the accused were more like a mock trial 
than a criminal prosecution, and that, during the 
trial, .Tudge Bruin appeared more like his advo- 
cate than his impartial judge.' All of which is 
extremely probable. Having, as he thought, ful- 
ly complied with his recognizances, Colonel Burr 
demanded a legal release from the court. This 
was refused. Learning that farther and more 
arbitrary proceedings were intended against him 
by the government officials, and perceiving the 
titter hopelessness of attempting to proceed, and 
that his presence must embarrass, but could not 
assist his band, he resolved to fly. Disguising 
himself in the dress of a boatman, he crossed to 
the eastern side of the Mississippi, and disap- 
peared in the wilderness. At the meeting of the 
court on the following morning, he. of course, 
did not present himself, and there was a great 
show of surprise. The governor, who, it was 
said, had connived at his escape, promptlv of- 
fered two thousand dollars for his arrest. Two 
or three days passed without any tidings of the 
fugitive, though the surrounding country was 



'scoured by parties in search. At length, a colored 
boy was seen, riding one of Burr's horses, and 
wearing an overcoat that had been his. He was 
seized forthwith, and thoroughly searched. Sew- 
ed m the cape of the coat was found a note ad- 
dressed to *'C. T. and D. F.,' (Comfort Tvler and 
Davis Floyd,) which read as follows: 'If vou are 
yet together, keep so, and I will join vou to- 
morrow night. In the mean while, put all vour 
arms in perfect order. Ask no questions of the 
bearer, but tell him all you may think I wish to 
know. He does not know that this is from me, 
nor where I am.' In consequence of this dis- 
covery, Burr's men were arrested and placed 
under guard, and kept as prisoners until the 
alarm was over. But no further trace of the 
chief was seen in the neighborhood. He had 
left the vicinity, and was making his way 
through a dismal wilderness, towards the port of 
Pensacola, where lay a British man-of-war, in 
which he hoped to find a temporary refuge." 

Blennerbassett, after his discharge from cus- 
tody, located his family in Natchez, and, in 
June following, left that place on horseback to 
return to his island, and look after his affairs 
in that vicinity. When he reached Lexington. 
Kentucky, he was there arrested for treason, and 
conveyed thence, under a guard, to Richmond. 
Others of Burr's confederates, who had the 
means, returned to the Eastern states, and for- 
got the dream of glory in the pursuit of civil life. 
A large number of the band remained in the 
territory, supplying it, as the attornev general 
afterwards remarked, with a superfluity of 
school-masters, music-masters and dancing-mas- 
ters, for many years. The narrative of these 
events, published in all the newspapers of the 
land, drew public attention to the southwestern 
territories of the Union, and attracted (says Dr 
Monette, the historian of the Vallev of the 
Mississippi) thousands of emigrants thither from 
the Atlantic and Western states." 

The Counsel Engaged in the Trial of Colonel 
Burr. 

Seldom has such an array of eminent counsel 
appeared together in any one case as participated 
in the great trial which constitutes the subject- 
matter of this volume. 

The leader of the prosecution was George 
Hay, attorney of the United States for the dis- 
trict of Virginia; a man of fair ability, but hard- 
ly equal to the task imposed upon him. He was 
the son-in-law of Colonel Monroe (afterwards 
president of the United States), and a zealous 
Democrat of the Jefferson school. He prosecuted 
the case with zeal, it is true, but the charge 
that he displayed tn "intemperate zeal" (some- 
times plainly intimated by counsel on the other 
side) does not appear to be justified bv the re- 
ports of the trial. 

Mr. Hay was ably assisted by William Wirt, 
then thirty-five years of age. and just rising into 
eminence. No other lawyer in the case, on either 
side, so commanded the attention and won the 
admiration of the throng of spectators who at- 
tended the trial, as he. While his handsome per- 
son, graceful manners, pleasing wit, and brilliant 
declamation invariably captivated the bystanders, 
there was always solid matter enough in his ar- 
guments to attract the heaviest guns of his ad- 
versaries. It is said that he engaged in the 
prosecution at the personal request of President 
Jefferson. 

The prosecution was also assisted by Alexander 
MacRae, "the son of a Scotch parson, who was 
distinguished in the Revolutionary war, first, 
for being himself a hot Tory, and, secondlv, 
for being the* father of seven sons, all of whom 
were ardent Whigs." He is described by Par- 
ton as "a lawyer of respectable ability and a 
sharp tongue— sharp from ill-nature more than 
wit." He was neither pleasing nor powerful in 
argument. At the time of the trial he was 
lieutenant governor of Virginia. 

On the part of the defence, the real leader and 
principal tactitian was Burr himself. "No step 
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was taken" (says Parton), "not a point conceded,* 
without his express permission. He appeared in 
court attired with scrupulous neatness, in black, 
with powdered hair and queue. His manner 
was dignity itself — composed, polite, confident, 
impressive. He had the air of a man at per- 
fect peace with himself, and simply intent on 
the business of the scene. It was observed that 
he never laughed at the jokes of counsel, which, 
at some stagpb cf the trial, were numerous and 
good." He never lost his temper, and never, 
under any provocation, was betrayed into an 
offensive personal retort. He brought forward 
nearly every motion made on his side, and stated 
the grounds of it Avith remarkable brevity and 
clearness. He was equally happy in briefly sum- 
ming up, at the close of a debate, and presenting, 
in perspicuous order the strong points brought 
forward in the more elaborate arguments of his 
counsel. He never, in the whole course of the 
trial, indulged in an argument of any consider- 
able length. Deep, abstruse, metaphysical rea- 
soning was not his fort. He left all that to more 
competent hands. 

Edmund Randolph, in point of age, experience, 
and position, deserves to be mentioned first, of 
the counsel who assisted in the defense. He was 
a dignified Virginia gentleman of the old school. 
He had been a member of the continental con- 
gress during the Revolution, attorney general and 
secretary of state under "Washington, and gov- 
ernor and attorney general of his own state. 
He was a man of much learning and fair abili- 
ty; but his powers were then rather on the 
wane. 

Second among Burr's counsel should be ranked 
John Wickham, of Richmond, in whom was com- 
bined, more than in any one else engaged in this 
trial, on either side, all the elements which con- 
stitute the able and accomplished barrister. He 
was an Englishman by birth, and "had learning, 
logic, wit, sarcasm, eloquence, a fine presence, 
and persuasive manner." 

Next should be mentioned Luther Martin, of 
Maryland, "who (says Parton), in the single 
particular of legal learning, was the first lawyer 
of his day. His memory was as wonderful as 
his reading, so that his acquirements were at 
instantaneous command. Burr had become ac- 
quainted with him at Washington three years 
before, during the trial of Judge Chase, in whose 
defence he greatly distinguished himself." He 
was coarse in his manners, ungrammatical in his 
language, verbose and addicted to repetitions in 
his style, and utterly regardless of order in the 
arrangement of his arguments. These defects 
were aggravated by an unfortunate impediment 
in his speech, arising from an excessive flow of 
saliva. Withal, he was "a mighty drinker," 
and though able to carry an incredible cargo of 
brandy, ' often exhibited unmistakable signs of 
being over-laden. Blennerhassett says of him, 
in his journal: "Fancy has been as much de- 
nied to his mind as grace to his person or habits. 
These are gross and incapable of restraint, even 
on the most solemn public occasions. Hence his 
invectives are rather coarse than pointed, his eu- 
logiums more fulsome than pathetic." Never- 
theless, he was a great and powerful man, pos- 
sessing many excellent qualities of the heart 
as well as of the head. He entered upon the de- 
fence of Colonel Burr with all the zeal that the 
warmest personal friendship for his client, and 
intense political enmity to Jefferson and his ad- 
ministration, could inspire in his ardent and 
passionate nature. 

Benjamin Botts, father of John Minor Botts, 
of the present generation, was another distin- 
guished lawyer who took a prominent part in 
conducting the defence. He was the youngest 
of Burr's counsel; a ready, bold, dashing man, 
who always charged his adversary on the "double 
quick," and generally dealt effective blows. He 
had great power of caricaturing the arguments 
of his opponent, and exposing them in a ludicrous 
light. 

Charles Lee appeared, also, as counsel for 



Burr at an advanced stage of the trial. He was 
one of the most distinguished lawyers of Vir- 
ginia, had at one time been attorney general of 
the United States, and had been counsel for 
Bollman' and Swartwout, before the supreme 
court. He did not take a very active part in the 
trial, but the few brief addresses he made to- 
the court were models of terse, vigorous, and 
compact argument. 

Last, and least, was "a certain Jack Baker," 
who has been described as "a lame man, with a 
crutch; a merry fellow with plenty of 'horse wit* 
and an infectious laugh; no speaker and no law- 
-yer, but the best of good fellows." He just 
took part enough in the trial to get his name once 
or twice in the reports, and thereby save it from 
oblivion. 

It is stated in Blennerhassett's journal that all 
these distinguished lawyers tendered their serv- 
ices gratuitously to Colonel Burr. Mr. Wick- 
ham and Mr. Botts made a similar tender of 
their services to Blennerhassett. 
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UNITED STATES v. BURR.* 

[Coombs' Trial of Aaron Burr, 22.] 

Circuit Court, D. Virginia. May 26, 1807. 

Crimes— Commitment— Powek op Coukt. 

^ [1. The circuit court of the United States, sit- 
ting as a court, possesses the power to commit 
any person charged with an offense against the 
United States.] 

[2. The court should hear a motion to commit 
a person for a crime notwithstanding the grand 
jury is in session ready to receive an indictment, 
and the prosecutor has evidence to support it, 
and the result of the motion may be the publica- 
tion of evidence unfavorable to justice and the 
right decision of the case.] 

[Cited in Erwin v. U. S., 37 Fed. 4S7.] 

[At law. Motion to commit Aaron Burr 
on a charge of high treason in levying war 
against the United States. Pending the hear- 
ing by the grand jury of charges against 
Burr for high treason, Mr. Hay, Dist. Atty., 
gave notice in open court of his intention 
^to submit a motion to commit Burr on the 
charge of high treason. On the previous ex- 
amination (Case No. 14,G92a), he said there 
was no evidence of an overt act, and he was 
committed for a misdemeanor only. The 
evidence is different now. The grand jury, 
being present, were requested to withdraw.] 

Mr. Hay then stated more at large the 
grounds of his application, and moved to 
commit Mr. Burr on a charge of high trea- 
son against the United States, on the evi- 
dence formerly introduced, and on additional 
testimony to be now brought forward. In 
answer to a question from Mr. Wickham, he 
stated that when the witnesses were pres- 
ent he intended to examine them viva voce; 
but where they were absent to make use 
of their affidavits, regularly taken and cer- 
tified. 

This motion was discussed at length, 
throughout the day, by Messrs. Botts, Wick- 

i [For references to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
footnote to Case No. 14,692a.] 
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ham, Randolph and Burr, in opposition, and 
Messrs. Hay and Wirt in support of it. 

By some of Mr. Burr's counsel the power 
of the court to commit after the grand jury 
had been empannelled was called in ques- 
tion, while others admitted the power, but 
denied the expediency of exercising it. It 
was urged that the office of the grand jury 
was to perform the very duty which the 
court, by this motion, was called on to per- 
form. It was denied that any precedent 
could be found, either English or American, 
for the proposed proceeding. It was argued 
that a public examination of the evidence 
the district attorney might see tit to bring- 
forward against Col. Burr would have a ten- 
dency to increase the prejudice already ex- 
isting in the public mind against him, and 
in spite of all precautions this testimony 
would reach the ears of the grand jury. Col. 
Burr, it was said, having appeared pursuant 
to his recognizance, and being ready to an- 
swer the charges against him, ought rather 
to be discharged therefrom than committed, 
if the government was not ready to proceed 
against him before the grand jury. The pro- 
posed proceeding was denounced as oppress- 
ive in its effects, whether so intended or 
not. The acts of the government towards 
Col. Burr, in seizing and destroying his prop- 
erty; in his arrest and conveyance to Rich- 
mond under a military guard, after his case 
had been submitted to a grand jury and no 
bill found; after he had been tried and ac- 
quitted, were characterized as illegal and op- 
pressive. As to Gen. Wilkinson, it was ask- 
ed why he was not present, if his testimony 
was so important? 

In support of the motion, it was argued 
that the general power of the court to com- 
mit being conceded, it was incumbent on the 
other side to produce precedents showing 
that this power ceased when a grand jury 
was empannelled, if they so contended. The* 
course of the government towards Col. Burr 
was defended with zeal, and pronounced 
moderate and humane. Gen. Wilkinson, it 
was said, was supposed to be on the way 
from New Orleans, but there had not been 
time for him to come, on a reasonable cal- 
culation. It was well known to the accused 
that he would be put on his trial for high 
treason should Gen. Wilkinson arrive. He 
might know of his arrival or landing as soon 
as the counsel for the prosecution, and would 
have it in his power to effect an escape by 
merely paying his recognizance. 

At the conclusion of the argument, which 
was closed by Mr. Burr, the court adjourned. 

Before MARSHALL, Chief Justice, and 
GRIFFIN, District Judge. 

MARSHALL, Chief Justice, delivered the 
following opinion: 

In considering the question which was ar- 
gued yesterday, it appears to be necessary 
to decide: 1st. Whether the court, sitting 
as a court, possesses the power to commit 



any person charged with an offence against 
the United States. 2d. If this power be pos- 
sessed, whether circumstances exist in this 
case which ought to restrain its exercise. 

The first point was not made in the argu- 
ment, and would, if decided against the at- 
torney for the United States, only change 
the mode of proceeding. If a doubt can ex- 
ist respecting it, that doubt arises from the 
omission in the laws of the United States to 
invest their courts, sitting as courts, with 
the power in question It is expressly given 
to every justice and judge, but not to a 
court. This objection was not made on the 
part of Colonel Burr, and is now mentioned, 
not because it is believed to present any in- 
trinsic difficulty, but to show that it has been 
considered. This power is necessarily exer- 
cised by courts in discharge of their func- 
tions, and seems not to have been expressly 
given, because it is implied in the duties 
which a court must perform, and the judicial 
act contemplates it in this light. They have 
cognizance of all crimes against the United 
States; they are composed of the persons 
who can commit for those crimes; and it is 
obviously understood, by the legislature, that 
the judges may exercise collectively the pow- 
er which they possess individually, so far 
as is necessary to enable them to retain a 
person charged with an offence in order to 
receive the judgment which may finally be 
rendered in his case. The court say, this is 
obviously understood by the legislature, be- 
cause there is no clause expressly giving to 
the court the power to bail or to commit a 
person who appears in discharge of his rec- 
ognizance, and against whom the attorney 
of the United States does not choose to pro- 
ceed; and yet the thirty-third section of the 
judicial act evinces a clear understanding in 
the legislature that the power to take bail 
is in possession of the court. If a person 
shall appear in conformity with his recog- 
nizance, and the court passes away without 
taking any order respecting him, he is dis- 
charged. A new recognizance, therefore, or 
a commitment on the failure to enter into 
one, is in the nature of an original commit- 
ment, and this power has been uniformly ex- 
ercised. 

It is believed to be a correct position, that 
the power to commit for offences of which 
it has cognizance is exercised by every court 
of criminal jurisdiction, and that courts as 
well as individual magistrates are conserva- 
tors of the peace. Were it otherwise, the 
consequence would only be that it would be- 
come the duty of the judge to descend from 
the bench, and, in his character as an indi- 
vidual magistrate, to do that which the court 
is asked to do. If the court possesses the 
power, it is certainly its duty to hear the 
motion which has been made on the part of 
the United States; for, in cases of the char- 
acter of that under consideration, its duty 
and its power are co-extensive with each 
other. It was observed when the motion 
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was made, and the observation may now be 
repeated, that the arguments urged on the 
part of the accused rather prove the motion 
on the part of the United States unnecessary, 
or that inconveniencies may arise from it, 
than the want of a legal right to make it. 
The first is, that the grand jury being now 
in session ready to receive an indictment, 
the attorney for the United States ought to 
proceed by bill instead of applying to the 
court, since the only purpose of a commit- 
ment is to bring the accused before a grand 
jury. This statement contains an intrinsic 
error which destroys its operation. The com- 
mitment is not made for the sole purpose of 
bringing the accused before a grand jury; 
it is made for the purpose of subjecting him 
personally to the judgment of the law, and 
the grand jury is only the first step towards 
that judgment. If, as has been argued, the 
commitment was simply to detain the per- 
son until a grand jury could be obtained, then 
its operation would cease on the assembling 
of a grand jury; but such is not the fact. 
The order of commitment retains its force 
while the jury is in session, and if the prose- 
cutor does not proceed, the court is accus- 
tomed to retain a prisoner in confinement, or 
to renew his recognizance to a subsequent 
term. 

The arguments drawn from the general 
policy of our laws; from the attention which 
should be bestowed on prosecutions, insti- 
tuted by special order of the executive; from 
the peculiar inconveniencies and hardships 
of this particular case; from the improper 
effects which inevitably result from this ex- 
amination, are some of them subjects for the 
consideration of those who make the motion, 
rather than of the court; and others go to 
the circumspection with which the testimony 
in support of the motion ought to be weigh- 
ed, rather than to the duty of hearing it. 

It has been said that Colonel Burr already 
stands charged with treason, and that, there- 
fore, a motion to commit him for the same 
offence is improper. But the fact is not so 
understood by the court. The application to 
charge him with treason was rejected by 
the judge to whom it was made, because the 
testimony offered in support of the charge 
did not furnish probable cause for the opin- 
ion that the crime had been committed. Aft- 
er this rejection, Colonel Burr stood, so far 
as respected his legal liability to have the 
charge repeated, in precisely the same situ- 
ation as if it had never been made. He ap- 
pears in court now as if the crime of treason 
had never before been alleged against him. 
That it has been alleged, that the government 
had had time to collect testimony for the 
establishment of the fact, that an immense 
crowd of witnesses are attending for the 
purpose, that the prosecutor in his own judg- 
ment has testimony to support the indict- 
ment, are circumstances which may have 
their influence on the motion for a commit- 
ment, or on a continuance, but which cannot 



deprive the attorney for the United States 
of the right to make his motion. If he was 
about to send up a bill to the grand jury, he 
might move that the person he designed to 
accuse should be ordered into custody, and 
it would be in the discretion of the court to 
grant or to reject the motion. 

The court perceives and regrets that the 
result of this motion may he publications 
unfavorable to the justice and to the right 
decision of the case; but if this consequence 
is to be prevented, it must be by other means 
than by refusing to hear the motion. No 
man, feeling a correct sense of the impor- 
tance which ought to be attached by all to a 
fair and impartial administration of justice, 
especially in criminal prosecutions, can view, 
without extreme solicitude, any attempt 
which may be made to prejudice the public 
judgment, and to try any person, not by the 
laws of his country and the testimony ex- 
hibited against him, but by public feelings, 
which may be and often are artificially ex- 
cited against the innocent as well as the guil- 
ty. But the remedy, for a practice not less 
dangerous than it is criminal, is not to be 
obtained by suppressing motions which ei- 
ther party may have a legal right to make. 

If it is the choice of the prosecutor on the 
part of the United States to proceed with 
this motion, it is the opinion of the court that 
he may open his testimony. 



Case *No. 14,692c. 

UNITED STATES v. BURR.* 

[Coombs* Trial of Aaron Burr, 29.] 

Circuit Court, D. Virginia. May 28, 1807. 

Crimes — Preliminary Hearing — Affidavits — 
Venue— Authentication. 

[1. Where a witness resides at a great distance, 
and there is no evidence that the materiality of 
his testimony was known to the prosecutors in 
time to have directed his attendance, the magis- 
trate will act upon his affidavit,] 
[Cited in Re Alexander, Case No. 162.] 
[2. An affidavit whose certificate does not 
state the place where it is taken is not admissible 
as evidence.] 

[3. A certificate stating that a person of the 
same name with the one who administered the 
oath is a magistrate, but not stating that the per- 
son who administered it is a magistrate, is an 
insufficient authentication. The court will not 
presume any fact to sustain it.] 

[Cited in Woodworth v. Hall, Case No. 18,-* 
016.] 

[At law. On examination of Aaron Burr 
for commitment for high treason in levying 
war against the United States.] 

[Mr. Hay, Dist. Arty., offered the affidavit 
of Jacob Dunbaugh, which w r as] "taken on 
the fifteenth of April, 1807, before B. Cenas, 
a justice of the peace," to which was sub- 

* [For references to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
footnote to Case No. 14,692a.] 
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joined a certificate of Governor William G. 
C. Claiborne, dated "at New Orleans, the 
sixteenth of April, 1807," stating "that B. 
Cenas was a justice of the peace for the 
county of New Orleans." To the reading of 
this affidavit several objections were taken 
by the counsel for Colonel Burr, but those 
most relied on were the following: 1st, That 
an affidavit could, under no circumstances, 
be read, unless it were shown, that the wit- 
ness could not be produced, and that the 
government had not had sufficient time to 
procure the attendance of Jacob Dunbaugh. 
2dly, That though the governor of New Or- 
leans had certified that B. Cenas was a jus- 
tice of the peace, yet he had not said, that 
it was the same B. Cenas before whom that 
affidavit was taken. 3dly, That B. Cenas 
had not stated in the caption of his certifi- 
cate, or elsewhere, that the affidavit was 
taken "at New Orleans," so as to show that 
he was acting within his jurisdiction. The 
argument on these points was continued to 
the adjournment of the court, who took time 
to consider the subject till the next day. 

Before MARSHALL, Chief Justice, and 
GRIFFIN, District Judge. 

MARSHALL, Chief Justice. On the part 
of the United States, a paper, purporting to 
be an affidavit, has been offered in evidence, 
to the reading which two exceptions are tak- 
en: 1st, That an affidavit ought not to be ad- 
mitted, where the personal attendance of 
the witness could have been obtained. 2dly, 
That this paper is not so authenticated as to 
entitle itself to be considered as an affidavit. 

That a magistrate may commit upon affi- 
davits has been decided in the supreme court 
of the United States, though not without 
hesitation. The presence of the witness, to 
be examined by the committing justice, con- 
fronted with the accused, is certainly to be 
desired, and ought to be obtained, unless 
considerable inconvenience and difficulty ex- 
ist in procuring his attendance. An ex parte 
affidavit, shaped, perhaps, by the person 
pressing the prosecution, will always be 
viewed with some suspicion, and acted upon 
with some caution; but the court thought 
it would be going too far to reject it alto- 
gether. If it was obvious that the attend- 
ance of the witness was easily attainable, 
but that he was intentionally kept out of 
the way, the question might be otherwise de- 
cided. But the particular case before the 
court does not appear to be of this descrip- 
tion. The witness resides at a great dis- 
tance; and there is no evidence that the ma- 
teriality of his testimony was known to the 
prosecutors or to the executive, in time to 
have directed his attendance. It is true, that 
general instructions, which would apply to 
any individual, might have been sent, and 
the attendance of this, or any other material 
witness, obtained under those instructions; 
but it would be requiring too much, to say 
that the omission to do this ought to exclude 



an affidavit. This exception, therefore, will 
not prevail. 

The second is, that the paper is not so au- 
thenticated as to be introduced as testimony 
on a question* which concerns the liberty of 
a citizen. This objection is founded on two 
omissions in the certificate. The first is, that 
the place at which the affidavit was takeu 
does not appear. The second, that the cer- 
tificate of the governor does not state the 
person who administered the oath to be a 
magistrate; but goes no further than to say, 
that a person of that name was a magis- 
trate. That, for aught appealing to the 
court, this oath may, or may not, in point of 
fact, have been legally administered, must 
be conceded. The place, where the oath was 
administered, not having been stated, it may 
have been administered where the magis- 
trate had no jurisdiction, and yet the certifi- 
cate be perfectly true. Of consequence, 
there is no evidence before the court, that 
the magistrate had power to administer the 
oath, and was acting in his judicial capacity. 

The effect of testimony may often be 
doubtful, and courts must exercise their best 
judgment in the case; but of the verity of 
the paper there ought never to be a doubt. 
No paper writing ought to gain admittance 
into a court of justice as testimony, Unless 
it possesses those solemnities which the law 
requires. Its authentication must not rest 
upon probability, but must be as complete as 
the nature of the ease admits of: this is be- 
lieved to be a clear legal principle. In con- 
formity with it is, as the court conceives, the 
practice of England and of this country, as is 
attested by the books of forms; and no case 
is recollected, in which a contrary principle 
has been recognized. This principle is, in 
some degree, illustrated by the doctrine with 
respect to all courts of limited jurisdiction. 
Their proceedings are erroneous, if their ju- 
risdiction be not conclusively shown. They 
derive no validity from the strongest prob- 
ability that they had jurisdiction in the case: 
none, certainly, from the presumption, that 
being a court, an usurpation of jurisdiction 
will not be presumed. The reasoning ap- 
plies in full force to the actings of a magis- 
trate, whose jurisdiction is local. Thus, in 
the case of a warrant, it is expressly de- 
clared, that the place w T here it was made 
ought to appear. The attempt to remedy 
this defect, by comparing the date of the 
certificate given by the magistrate with that 
given by the governor, cannot succeed. The 
answer given at bar to this argument is con- 
clusive: the certificate wants those circum- 
stances which would make it testimony; and 
without them no part of it can be regarded. 

The second objection is equally fatal. The 
governor has certified that a man of the 
same name with the person who has admin- 
istered the oath is a magistrate, but not that 
the person who has administered it is a mag- 
istrate. It is too obvious to be controverted 
that there may be two or more persons of 
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the same name, and, consequently, to pro- 
duce that certainty, which the case readily 
admits of, the certificate of the governor 
ought to have applied to the individual who 
administered the oath. The propriety of this 
certainty and precision in a certificate, which 
is to authenticate any affidavit to he intro- 
duced into a court of justice, is so generally 
admitted, that I do not recollect a single in- 
stance in which the principle has been de- 
parted from. It has been said, that it ought 
to appear that there are two persons of the 
same name, or the court will not presume 
such to be the fact. The court presumes 
nothing. It may or may not be the fact, 
and the court cannot presume that it is not. 
The argument proceeds upon the idea that 
an instrument is to be disproved by him who 
objects to it, and not that it is to be proved 
by him who offers it. Nothing can be more 
repugnant to the established usage of courts. 
How is it to be proved, that there are two 
persons of the name of Cenas in the terri- 
tory of Orleans V If, with a knowledge of 
several weeks, perhaps months, that tips 
prosecution was to be carried on, the execu- 
tive ought not to be required to produce this 
witness, ought the prisoner to be required, 
with the notice of a few hours, to prove that 
two persons of the same name reside in New 
Orleans? It has been repeatedly urged that 
a difference exists between the strictness of 
the law which would be applicable to a trial 
in chief, and that which is applicable to a 
motion to commit for trial. Of the reality 
of this distinction, the present controversy 
affords conclusive proof. At a trial in 
chief, the accused possesses the valuable 
privilege of being confronted with his accus- 
er. But there must be some limit to this 
relaxation, and it appears not to have ex- 
tended so far as to the admission of a paper 
not purporting to be an affidavit, and not 
shown to be one. When it is asked wheth- 
er every man does not believe that this affi- 
davit was really taken before a magistrate, 
it is at once answered that this cannot af- 
fect the ease. Should a man of probity de- 
clare a certain fact within his own knowl- 
edge, he would be credited by all who knew 
him; but his declaration could not be re- 
ceived as testimony by the judge who firmly 
believed him. So a man might be believed 
to be guilty of a crime, but a jury could not 
convict him unless the testimony proved him 
to be guilty of it. This judicial disbelief of 
a probable circumstance does not establish a 
wide interval between common law and com- 
mon sense. It is believed in this respect to 
show their intimate union. The argument 
goes to this, that the paper shall be received 
and acted upon as an affidavit, not because 
the oath appears to have been administered 
according to law, but because it is probable 
that it was so administered. This point 
seems to have been decided by the constitu- 
tion. "The right of the people," says that 
instrument, "to be secure in their persons, 



houses, papers, and effects, against unrea- 
sonable searches and seizures, shall not be 
violated; and no warrants shall issue but 
upon probable cause, supported by oath or af- 
firmation, and particularly describing the 
places to be searched, and the persons or 
things to be seized." The cause of seizing 
is not to be supported by a probable oath, or 
an oath that was probably taken, but by 
oath absolutely taken. This oath must be a 
legal oath; and, if it must be a legal oath, 
it must legally appear to the court to be so. 
This provision is not made for a final trial; 
it is made for the very case now under con- 
sideration. In the cool and temperate mo- 
ments of reflection, undisturbed by that 
whirlwind of passion with which, in those 
party conflicts which most generally produce 
acts or accusations of treason, the human 
judgment is sometimes overthrown, the peo- 
ple of America have believed the power even 
of commitment to be capable of too much 
oppression in its execution to be placed, 
without restriction, even in the hands of 
the national legislature. Shall a judge dis- 
regard those barriers which the nation has 
deemed it proper to erect? The interest 
which the people have in this prosecution 
has been stated; but it is firmly believed 
that the best and true interest of the people 
is to be found in a rigid adherence to those 
rules which preserve the fairness of crimi- 
nal prosecutions in every stage, If this was 
a ease to be decided by principle alone, the 
court would certainly not receive this paper: 
but if the point is settled by decision, it must 
be conformed to. 

It has been said to be settled in the su- 
preme court of the United States by admit- 
ting the affidavit of Wilkinson, to which an 
exception was taken, because it did not ap- 
pear that the magistrate had taken the oaths 
prescribed by law. It is said that as by 
law he could not act until he had taken the 
oaths and he was found acting, it must be 
presumed that this prerequisite was com- 
plied with; that is, that his acting as a mag- 
istrate under his commission was evidence 
that he was authorized so to act. It will 
not be denied that there is much strength in 
the argument; but the cases do not appear 
to be precisely parallel. The certificate that 
he is a magistrate, and that full faith is due 
to his acts, implies that he has qualified, if 
his qualification is necessary to his being a 
complete magistrate, whose acts are entitled 
to full faith and credit. It is not usual for 
a particular certificate, that a magistrate has 
qualified, to accompany his official acts. 
There is no record of his qualification, and 
no" particular testimonial of it could be ob- 
tained. These observations do not apply to 
the objections which exist. But it is said 
that the certificate is the same with that in 
Wilkinson's affidavit If this objection had 
been taken and overruled, it would have end- 
ed the question; but it was not taken, so far 
as is now recollected, and does not appear 
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to have been noticed by the court. It is not 
recollected by the judge who sat on that oc- 
casion to have been noticed. A defect, if it 
be one, which was not observed, cannot be 
cured by being passed over in silence. The 
case in Washington was a civil case, and 
turned upon the point, that no form of the 
commission was prescribed, and consequent- 
ly, that it was not necessary to appear on 
the face of it that it was directed to magis- 
trates. That it was the duty of the clerk to 
direct it to magistrates, and he should not 
be presumed to have neglected his duty in 
a case in which his performance of it need 
not appear on the face- of the instrument. 
That the person intending to take this ex- 
ception ought to have taken it sooner, and 
not surprise the opposite party when it was 
too late to correct it. But the great differ- 
ence is, that the privy examination was a 
mere ministerial act; the administering an 
oath is a judicial act. The court is of opin- 
ion that the paper purporting to be an affi- 
davit made by Dunbaugh cannot be read be- 
cause it does not appear to be an oath. 



Case No. 14,692d. 

UNITED STATES v. BURR.* 

[Coombs* Trial of Aaron Burr, 37.] 

Circuit Court, D. Virginia. June 13, 1807. 

Criminal Law— Subpoena Duces Tecum — Time 

op Issue— To President— Right to— 

Materiality of Evidence. 

[1. Any person charged with a crime in the 
courts of the United States has a right, before 
as well as after indictment, to the process of 
the court to compel the attendance of his witness- 
es.] 

[2. A subpoena may issue to the president of 
the United States to compel his attendance as a 
witness, and an accused person is entitled to it 
of course.] 

[3. A subpoena duces tecum may issue to the 
president of the United States, directing him to 
bring any paper of which the party praying it 
has a right to avail himself as testimony.] 

[4. l In Virginia, a motion for a subpoena duces 
tecum is to the discretion of the court; and as 
a legal means of obtaining testimony it cannot 
he regularly opposed by the opposite party in his 
character as such.] 

[5. A motion to the discretion of a court is 
a motion not *o its inclination, but to its judg- 
ment, which is to be guided by sound legal 
principles.] 

[6. The court has no right to refuse its aid 
to motions for papers to which the accused may 
he entitled, and which may be material to his de- 
fense.] 

[7. An accused person has the right, before in- 
dictment found, to compel, by way of precau- 
tion, the production of letters containing state- 
ments of his conduct written by the person who 
is declared to be the essential witness against 
him.] 

i [For references to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
footnote to Case No. 14,G92aJ 



[8. And in such case he is entitled to the pro- 
duction of the original letter, a copy not being 
sufficient.] 

[9. Where it does not affirmatively appear 
that letters and executive orders in the hands of 
the president of the United States which may be 
material to the defense of an accused contain any 
matter which it would be imprudent to disclose, 
a subpoena duces tecum will issue. The fact 
that such letters and orders may contain matter 
not essential to the defense, and which ought not 
to be disclosed, will appear on the return. 

[At law. Motion for a subpoena duces te- 
cum directed to the president of the United 
States.] 

[Tuesday, " June 9, 1S07. The grand jury 
were adjourned to the following Thursday.] 

Mr. Burr then addressed the court. There 
was a proposition which he wished to submit 
to them. In the president's communication 
to congress, he speaks of a letter and other 
papers which he had received from Mr. Wil- 
kinson, under date of 21st of October. Cir- 
cumstances had now rendered it material 
that the whole of this letter should be pro- 
duced in court; and further, it has already 
appeared to the court, in the course of differ- 
ent examinations, that the government have 
attempted to infer certain intentions on my 
part from certain transactions. It becomes 
necessary, therefore, that these transactions 
should be accurately stated. It was, there- 
fore, material to show in what circumstances 
I was placed in the Mississippi territory; 
and of course, to obtain certain orders of the 
army and the navy which were issued respect- 
ing me. I have seen the order of the navy in 
print; and one oi the officers of the navy had 
assured me that this transcript was correct. 
The instructions in this order were, to de- 
stroy my person and my property in descend- 
ing the Mississippi. Now I wish, if possible, 
to authenticate this statement; and it was 
for this purpose, when I passed through 
Washington lately, that I addressed myself 
to Mr. Robert Smith. That gentleman seem- 
ed to admit the propriety of my application, 
but objected to my course. He informed me 
that if I would apply to him through one of 
my counsel, there could be no difficulty in 
granting the object of my application. I 
have since applied in this manner to Mr. 
Smith, but without success. Hence I feel it 
necessary to resort to the authority of this 
court to call upon them to issue a subpoena 
to the president of the United States, with a 
clause, requiring him to produce certain pa- 
pers; or, in other words, to issue the sub- 
poena duces tecum. The attorney for the 
United States will, however, save the time 
of this court, if he will consent to produce 
the letter of the 21st October, with the ac- 
companying papers, and also authentic or- 
ders of the navy and war departments. 

Mr. Hay declared that he knew not for 
what this information could be wanted; to 
what purpose such evidence could relate; 
and whether it was to be used on the motion 
for commitment or on the trial in chief. 

Mr. Burr, Mr. Wickham, and Mr. Martin 
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observed that perhaps it would l)e used on 
both, according as circumstances might re- 
quire. 

Mr. Hay declared that all delay was un- 
necessary; but he pledged himself, if possi- 
ble, to obtain the papers which were wanted; 
and not only those, but every paper which 
might be necessary to the elucidation of the 
ease. 

After considerable of conversation between 
counsel as to the objects of applying for the 
subpoena, and the probability of obtaining 
the papers without it, Mr. Wickham remark- 
ed that as to the order from the navy de- 
partment, a copy might be sufficient, but as 
to Wilkinson's letter, "We wish to see itself 
here; and surely it may be trusted in the 
hands of the attorney for the United States." 

Mr. Hay then said: It seems, then, that 
copies of papers from the government of the 
United States will not be received! After 
such an observation, sir, I retract everything 
that I have promised; let gentlemen, sir, 
take their own course. 

Mr. Wickham explained, disavowing any 
insinuation against the fairness of the con- 
duct of the government. But he wanted the 
highest possible degree of evidence, and to 
confront General Wilkinson with his own 
letter. 

Mr. Hay was satisfied with the explana- 
tion, and renewed his promise to apply for 
the papers if the, court deemed them mate- 
rial. 

After some further conversation which did 
not result in any arrangement satisfactory 
to Mr. Burr's counsel— 

The CHIEF JUSTICE said: If the attor- 
ney for the United States is satisfied that the 
court has a right to issue the subpoena duces 
tecum, I will grant the motion. 

Mr. Hay. I am not, sir. 

CHIEF JUSTICE. I am not prepared to 
give an opinion on this point, and therefore 
I must call for argument 

After some further conversation, the court 
adjourned. 

Wednesday, June 10, 1S07. 

The court met accoiding to adjournment. 
The subject of the subpoena duces tecum was 
resumed. 

The following affidavit, drawn up and 
sworn to by Mr. Burr, was read in support 
of the motion for the subpoena. 

"Aaron Burr maketh oath, that he hath 
great reason to believe that a letter from 
General Wilkinson to the president of the 
United States, dated 21st October, 1806, as 
mentioned in the president's message of the 
22d January, 1807, to both houses of con- 
gress, together with the documents accom- 
panying the said letter, and copy of the an- 
swer of said Thomas Jefferson, or of any one 
by his authority, to the said letter, may be 
material in his defence, in the prosecution 
against him. And further, that he hath 
reason to believe the military and naval or- 
ders given by the president of the United 



States, through the departments of war and 
of the navy, to the officers of the army and 
navy, at or near the New Orleans stations, 
touching or concerning the said Burr, or his 
property, will also be material in his defence. 

- "Aaron Burr. 

"Sworn to in open court, 10th June, 1807." 

Upon this motion a protracted debate arose, 
occupying two entire days, and extending 
into the third, in which the motion was sup- 
ported by Messrs. Wickham, Botts, Randolph, 
Martin, and Burr, and opposed by Messrs. 
Hay, MacRae, and Wirt Much ability and 
eloquence were displayed on both sides. But 
few points of law were contested in the ar- 
gument, and these are all clearly stated in 
the opinion of the court, which is here given 
in full. The arguments turned more upon 
the propriety of granting the motion, than 
upon any strictly legal question; although 
the right of the accused to apply to the court 
for process to obtain any testimony what- 
ever, at this stage of the case, was denied by 
the counsel for the United States. The dis- 
cussion took a wide range, and the course of 
the government towards Col. Burr, and the 
conduct of Gen. Wilkinson in respect to him, 
were animadverted upon with much severity 
by counsel for the defence, and zealously de- 
fended by the counsel for the United States. 

On the part of the prosecution it was in- 
sisted that the subpoena was unnecessary, 
because certified copies of any documents in 
the executive departments* could be obtained 
by a proper application. It was said to be 
improper tq call upon the president to pro- 
duce the letter of Gen. Wilkinson, because it 
was a private letter, and probably contained 
confidential communications, which the pres- 
ident ought not and could not be compelled 
to disclose. It might contain state secrets, 
which could not be divulged without endan- 
gering the national safety. It was argued 
that the documents demanded could not be 
material to the defence, and objected that 
the affidavit did not even state, in positive 
terms, that they would be material. 

On the part of the defence it was denied 
that any affidavit whatever was necessary to 
support the motion. The proposition that 
the president could withhold a paper material 
to the defence, merely because it contained 
confidential communications, was denied, and 
pronounced wholly untenable in law. If the 
letter contained state secrets which it would 
be inconsistent with the public safety to dis- 
close, the president could say so in the re- 
turn to the subpoena; but it was not to be . 
assumed until he did say so.* Or, if the 
letter contained anything of a confidential 
character, not relating to the ease, the pres- 
ident could point out such parts as he did 
not wish to have exposed, and they need not 
be read in court. A copy of the letter, it 
was said, would not answer the purposes of 
the defence. Gen. Wilkinson was admitted 
to be the witness upon whom the prosecution 
mainly depended. His relation to the pros- 



U. S. v. BURR ^Case No. 14,692d> 



[25 Fed. Cas. page 32] 



ecution was such, that he had the strongest 
possible motive for bolstering it up; and if 
he failed in it, he would himself sink into 
irreparable disgrace. When he should come 
upon the stand to sustain a prosecution in 
which he had so much at stake, it might be 
of the utmost importance to confront him 
with his letter in his own handwriting. A 
copy would not do, because he might deny it; 
and no confidence was reposed by the defence 
in his integrity. The contents of the letter 
were only known to the defence in so far 
as they had been divulged by the president in 
a communication to congress. In that com- 
munication the president had stated that he 
had received a letter from Gen. Wilkinson in 
relation to the transactions of Mr. Burr, "of 
whose guilt," he says, "there can be no 
doubt." The president was severely censured 
(by Mr. Randolph) for thus assuming the 
functions of a judge, and pronouncing judg- 
ment against Mr. Burr in transacting his ex- 
ecutive duties. The president had stated in 
said communication that Gen. Wilkinson had 
written at large to him respecting Mr. Burr. 
The defence wanted this letter, and had no 
doubt that in some of those things which 
Gen. Wilkinson had stated to the president, 
they would be able to trip him up. 

As to the orders of the war and navy de- 
partments, it was said that certified copies 
would answer. But the secretary of the navy 
had already refused to furnish copies to one 
of Mr. Burr's counsel, on an application to 
him therefor, and they could not run the 
risk of another refusal. One of these orders 
(or what purported to be one) had been pub- 
lished in the Natchez Gazette, and it amount- 
ed to an order calling forth a military force 
to attack Mr. Burr and his associates, and 
destroy their property. It was contended 
that the president had no legal or constitu- 
tional power to issue such an order as this 
was represented to be; and if an unconstitu- 
tional and illegal order had been issued to 
destroy any man and his property, that man 
was justified in resisting it. Authenticated 
copies of these orders, therefore, might be 
necessary to defend Mr. Burr against any 
attempt to prove that he had resisted, or 
made any preparation to resist, the military 
forces called forth against him. If no orders 
had been issued calling forth a military force 
to attack him, then he had a right to resist 
any such force as being a mere unauthorized 
mob. On these grounds it was of the utmost 
importance to the defence to know exactly 
what orders had been issued in relation to 
Col. Burr. 

At the close of the discussion Mr. Hay 
said he had in his possession a copy of the 
very paper which had been so denounced by 
the counsel for cruelty and severity; the or- 
der issued by the secretary of the navy, 
which he proposed to read in order to show 
that there was no such thing in it The 
opposite counsel desired to look at the paper, 
to ascertain whether it was the same they 



had seen in the Natchez Gazette; but Mr* 
Hay refused to let them take it. He finally 
put it up again, declaring that he believed 
it to be the same, but gentlemen did not 
want it to be read. 

Before MARSHALL, Chief Justice, and 
GRIFFIN, District Judge. 

MARSHALL, Chief Justice. The object of 
the motion now to be decided is to obtain 
copies of certain orders, understood to have 
been issued to the land and naval officers of 
the United States for the apprehension of the 
accused, and an original letter from General 
Wilkinson to the president in relation to the 
accused, with the answer of the president to 
that letter, which papers are supposed to be 
material to the defence. As the legal mode 
of effecting this object, a motion is made for 
a subpoena duces tecum, to be directed to the 
president of the United States. In opposi- 
tion to this motion, a preliminary point has 
been made by the counsel for the prosecution. 
It has been insisted by them that, until the 
grand jury shall have found a true bill, the 
party accused is not entitled to subpoenas 
nor to the aid of the court to obtain his testi- 
mony. It will not be said that this opinion 
is now, for the first time, advanced in the 
United States; but certainly it is now, for 
the first time, advanced in Virginia. So far 
back as any knowledge of our jurisprudence 
is possessed, the uniform practice of this 
country has been, to permit any individual, 
who was charged with any crime, to prepare 
for his defence, and to obtain the process of 
the court, for the purpose of enabling him 
so to do. This practice is as convenient and 
as consonant to justice as it is to humanity. 
It prevents, in a great measure, those delays 
which are never desirable, which frequently 
occasion the loss of testimony, and which are 
often oppressive. That would be the inevi- 
table consequence of withholding from a pris- 
oner the process of the court, until the in- 
dictment against him was found by the grand 
jury. The right of an accused person to 
the process of the court to compel the attend- 
ance of witnesses seems to follow, neces- 
sarily, from the right to examine those wit- 
nesses; and, wherever the right exists, it 
would be reasonable that it should be accom- 
panied with the means of rendering it effec- 
tual. It is not doubted that a person who 
appears before a court under a recognizance, 
must expect that a bill will be prefeiTed 
against him, or that a question concerning 
the continuance of the recognizance will be 
brought before the court. In the first event, 
he has the right, and it is perhaps his duty, 
to prepare for his defence at the trial. In 
the second event, it will not be denied that 
he possesses the right to examine witnesses 
on the question of continuing his recogni- 
zance. In either case it w T ould seem reason- 
able that he should be entitled to the process 
of the court to procure the attendance of his 
witnesses. The genius and character of our 
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laws and usages are friendly, not to con- 
demnation at all events, but to a fair and im- 
partial trial; and they consequently allow to 
the accused the right of preparing the means 
to secure such a trial. The objection that 
the attorney may refuse to proceed at this 
time, and that no day is fixed for the trial, if 
he should proceed, presents no real difficulty. 
It would be a very insufficient excuse to a 
prisoner, who had failed to prepare for his 
trial, to say that he was not certain the at- 
torney would proceed against him. Had the 
indictment been found at the first term, it 
would have been in some measure uncertain 
whether there would have been a trial at 
this, and still more uncertain on what day 
that trial would take place; yet subpoenas 
would have issued returnable to the first day 
of the term; and if after its commencement 
other subpoenas had been required, they 
would have issued, returnable as the court 
might direct. In fact, all process to which 
the law has affixed no certain return day is 
made returnable at the discretion of the 
court. General principles, then, and general 
practice are in favor of the right of every 
accused person, so soon as his case is in 
court, to prepare for his defence, and to re- 
ceive the aid of the process of the court to 
compel the attendance of his witnesses. 

The constitution and laws of the United 
States will now be considered for the pur- 
pose of ascertaining how they bear upon the 
question. The eighth amendment to the con- 
stitution gives to the accused, "in all criminal 
prosecutions, a right to a speedy and public 
trial, and to compulsory process for obtain- 
ing witnesses in his favor." The right given 
by this article must be deemed sacred by 
the courts, and the article should be so con- 
strued as to be, something more than a dead 
letter. What can more effectually elude the 
right to a speedy trial than the declaration 
that the accused shall be disabled from pre- 
paring for it until an indictment shall be 
found against him? It is certainly much 
more in the true spirit of the provision which 
secures to the accused a speedy trial, that he 
should have the benefit of the provision which 
entitles him to compulsory process as soon 
as he is brought into court. This observa- 
tion derives additional force from a consider- 
ation of the manner in which this subject has 
been contemplated by congress. It is ob- 
viously the intention of the national legisla- 
ture, that in all capital cases the accused shall 
be entitled to process before indictment 
found. The words of the law are, "and 
every such person or persons accused or in- 
dicted of the crimes aforesaid, (that is, of 
treason or any other capital offence,) shall be 
allowed and admitted in his said defence to 
make any proof that he or they can produce 
by lawful witness or witnesses, and shall 
have the like process of the court where he 
or they shall be tried, to compel his or their 
witnesses to appear at his or their trial as is 
usually granted to compel witnesses to ap- 
25FED.CAS.— 3 



pear on the prosecution against them." This 
provision is made for persons accused or in- 
dicted. From the imperfection of human lan- 
guage, it frequently happens that sentences 
which ought to be the most explicit are of 
doubtful construction; and in this case the 
words "accused or indicted" may be con- 
strued to be synonymous, to describe a per- 
son in the same situation, or to apply to 
different stages of the prosecution. The word 
"or" may be taken in a conjunctive or a dis- 
junctive sense. A reason for understanding 
them in the latter sense is furnished by the 
section itself. It commences with declaring 
that any person who shall be accused and in- 
dicted of treason shall have a copy of the 
indictment, and at least three days before his 
trial. This right is obviously to be enjoyed 
after an indictment, and therefore the words 
are, "accused and indicted." So with re- 
spect to the subsequent clause, which au- 
thorizes a party to make his defence, and 
directs the court, on his application, to as- 
sign him counsel. The words relate to any 
person accused and indicted. But, when the 
section proceeds to authorize the compulsory 
process for witnesses, the phraseology is 
changed. The words are, "and every such 
person or persons accused or indicted," &c, 
thereby adapting the expression to the situa- 
tion of an accused person both before and 
after indictment. It is to be remarked, too, 
that the person so accused or indicted is to 
have "the like process to compel his or their 
witnesses to appear at his or their trial, as 
is usually granted to compel witnesses to ap- 
pear on the prosecution against him." The 
fair construction of this clause would seem 
to be, that with respect to the means of com- 
pelling the attendance of witnesses to be fur- 
nished by the court, the prosecution and de- 
fence are placed by the law on equal ground. 
The right of the prosecutor to take out sub- 
poenas, or to avail himself of the aid of the 
court, in any stage of the proceedings pre- 
vious to the indictment, is not controverted. 
This act of congress, it is true, applies only 
to capital cases; but persons charged with 
offences not capital have a constitutional and 
a legal right to examine their testimony; and 
this act ought to be considered as declara- 
tory of the common law in cases where this 
constitutional right exists. 

Upon immemorial usage, then, and upon 
what is deemed a sound construction of the 
constitution and law of the land, the court is 
of opinion that any person charged with a 
crime in the courts of the United States has a 
right, before as well as after indictment, to 
the process of the court to compel the attend- 
ance of his witnesses. Much delay and 
much inconvenience may be avoided by this 
construction; no mischief, which is perceived, 
can be produced by it. The process would 
only issue when, according to the ordinary 
course of proceeding, the indictment would be 
tried at the term to which the subpcena is 
made returnable; so that it becomes incum- 
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bent on the accused to be ready for his trial 
at that term. 

This point being disposed of, it remains to 
inquire whether a subpoena duces tecum can 
be directed to the president of the United 
States, and whether it ought to be directed 
in this case? This question originally con- 
sisted of two parts. It was at first doubted 
whether a subpoena could issue, in any case, 
to the chief magistrate of the nation; and 
if it could, whether that subpoena could do 
more than direct his personal attendance; 
whether it could direct him to bring with 
him a paper which was ro constitute the gist 
of his testimony. While the argument was 
opening, the attorney tor the United States 
avowed his opinion that a general subpoena 
might issue to the president; but not a sub- 
poena dnces tecum. This terminated the ar- 
gument on that part of the question. The 
court, however, has thought it necessary to 
state briefly the foundation of its opinion* 
that such a subpoena may issue. In the pro- 
visions of the constitution, and of the stat- 
ute, which give to the accused a right to the 
compulsory process of the court, there is no 
exception whatever. The obligation, there- 
fore, of those provisions is general; and it 
would seem that no person could claim an 
exemption from them, but one who would 
not be a witness. At any rate, if an excep- 
tion to the general principle exist, it must be 
looked for in the law of evidence. The ex- 
ceptions furnished by the law of evidence, 
(with one only reservation,) so far as they 
are personal, are of those only whose testi- 
mony could not be received. The single res- 
ervation alludea to is the ease of the king. 
Although he may, perhaps, give testimony, 
it is said to be incompatible with his dignity 
to appear under the process of the court Of 
the many points of difference which exist 
between the first magistrate in England and 
the first magistrate of the United States, in 
respect to the personal dignity conferred on 
them by the constitutions of their respective 
nations, the court will only select and men- 
tion two. It is a principle of the English con- 
stitution that the king can do no wrong, that 
no blame can be imputed to him, that he 
cannot be named in debate. By the consti- 
tution of the United States, the president, as 
well as any other onicer of the government, 
may be impeached, and may be removed 
from office on high crimes and misdemean- 
ors. By the constitution of Great Britain, 
the crown is hereditary, and the monarch 
can never be a subject. By that of the Unit- 
ed States, the president is elected from the 
mass of the people, and, on the expiration 
of the time for which he is elected, returns 
to the mass of the people again. How es- 
sentially this difference of circumstances 
must vary the policy of the laws of the two 
countries, in reference to the pergonal dig- 
nity of the executive chief, will be perceived 
by every person. In this respect the first 
magistrate of the Union may more properly 



be likened to the first magistrate of a state; 
at any rate, under the former Confederation; 
and it is not known ever to have been doubt- 
ed, but that the chief magistrate of a state 
might be served with a subpoena ad testi- 
ficandum. If, in any court of the United 
States, it has ever been decided that a sub- 
poena cannot issue to the president, that de- 
cision is unknown to this court. 

If, upon any principle, the president could 
be construed to stand exempt from the gen- 
eral provisions of the constitution, it would 
be, because his duties as chief magistrate 
demand his whole time for national objects. 
But* it is apparent that this demand is not 
unremitting; and, if it should exist at the 
time when his attendance on a court is re- 
quired, it would be shown on the return of 
the subpoena, and would rather. constitute a 
reason for not obeying the process of the 
court than a reason against its being issued. 
In point of fact it cannot be doubted that the 
people of England have the same interest in 
the service of the executive government, that 
is, of the cabinet counsel, that the American 
people have in the service of the executive 
of the United States, and that their duties 
are as arduous and as unremitting. Yet it 
has never been alleged, that a subpoena 
might not be directed to them. It cannot be 
denied that to issue a subpoena to a person 
filling the exalted position of the chief magis- 
trate is a duty which would be dispensed 
with more cheerfully than it would be per- 
formed; but, if it be a duty, the court can 
have no choice in the case. If, then, as is 
admitted by the counsel for the United 
States, a subpoena may issue to the presi- 
dent, the accused is entitled to it of course; 
and whatever difference may exist with re- 
spect to the power to compel the same obe- 
dience to the process, as if it had been direct- 
ed to a private citizen, there exists no differ- 
ence with respect to the right to obtain it. 
The guard, furnished to this high officer, to 
protect him from being harassed by vexa- 
tious and unnecessary subpoenas, is to be 
looked for in the conduct of a court after 
those subpoenas have issued; not in any cir- 
cumstance which is to precede their being 
issued. If, in being summoned to give his 
personal attendance to testify, the law does 
not discriminate between the president and 
a private citizen, what foundation is there 
for the opinion that this difference is created 
by the circumstance that his testimony de- 
pends on a paper in his possession, not on 
facts which have come to his knowledge 
otherwise than by writing? The court can 
perceive no foundation for such an opinion. 
The propriety of introducing any paper into 
a case, as testimony, must depend on the 
character of the paper, not on the character 
of the person who holds it. A subpoena 
duces tecum, then, may issue to any person 
to whom an ordinary subpoena may issue, 
directing him to bring any paper of which 
the party praying it has a right to avail 
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himself as testimony; if, indeed, that he the 
necessary process for obtaining the view of 
such a paper. When this subject was sud- 
denly introduced, the court felt some doubt 
concerning the' propriety of directing a sub- 
poena to the chief magistrate, and some doubt 
also concerning the propriety of directing 
any paper in his possession, not public in its 
nature, to be exhibited in court The im- 
pression that the questions which might arise 
in consequence of such process, were more 
proper for discussion on the return of the 
process than on its issuing, was then strong 
-on the mind of the judges; but the circum- 
spection with which they would take any 
step which would in any manner relate to 
that high personage, prevented their yield- 
ing readily to those impressions, and induced 
the request that those points, if not admit- 
ted, might be argued. The result of that 
argument is a confirmation of the impression 
originally entertained. The court can per- 
ceive no legal objection to issuing a subpoena 
duces tecum to any person whatever, pro- 
vided the case be such as to justify the pro- 
cess. This is said to be a motion to the dis- 
cretion of the court This is true. But a 
motion to its discretion is a motion, not to its 
inclination, but to its judgment; and its judg~ 
ment is to be guided by sound legal princi- 
ples. A subpoena duces tecum varies from 
an ordinary subpoena only in this; that a 
witness is summoned for the purpose of 
bringing with him a paper in his custody 
In some of our sister states whose system oi 
jurisprudence is erected on the same foun- 
dation with our own, this process, we learn, 
issues of course. In this state it issues, not 
absolutely of course, but with leave of the 
court No case, however, exists as is be- 
lieved, in which the motion has been founded 
on an affidavit in which it has been denied, 
-or in which it has been opposed. It has been 
-truly observed that the opposite party can, 
regularly, take no more interest in the 
.awarding a subpoena duces tecum than in 
the awarding an ordinary subpoena. In ei- 
ther case he may object to any delay, the 
grant of which may be implied in granting 
the subpoena; but he can no more object 
regularly to the legal means of obtaining tes- 
timony, which exists in the papers, than in 
the mind of the person who may be sum- 
moned. If no inconvenience can be sustain- 
ed by the opposite party, he can only oppose 
the motion in the character of an amicus 
-curiae, to prevent the court from making an 
improper order, or from burthening some of- 
ficer by compelling an unnecessary attend- 
ance. This court would certainly be very 
unwilling to say that upon fair construction 
the constitutional and legal right to obtain 
its process, to compel the attendance of wit- 
nesses, does not extend to their bringing with 
them such papers as may be material in the 
-defence. The literal distinction which exists 
between the cases is too much attenuated to 
be countenanced in the tribunals of a just 



and humane nation. If, then, the subpoena 
be issued without inquiry into the manner 
of its application, it would seem to trench on 
the privileges which the constitution extends 
to the accused; it would seem to reduce his 
means of defence within narrower limits 
than is designed by the fundamental law of 
our country, if an overstrained rigor should 
be used with respect to his right to apply 
for papers deemed by himself to be material. 
In the one case the accused is made the ab- 
solute judge of the testimony to be summon- 
ed; if, in the other, he is not a judge, abso- 
lutely for himself, his judgment ought to be 
controlled only so far as it is apparent that 
he means to exercise his privileges not really 
in his own defence, but for purposes which 
the court ought to discountenance. The 
court would not lend its aid to motions ob- 
viously designed to manifest disrespect to the 
* government; but the court has no right to re- 
fuse its aid to motions for papers to which 
the accused may be entitled, and which may 
be material in his defence. These observa- 
tions are made to show the nature of the dis- 
cretion which may be exercised. If it be 
apparent that the papers are irrelative to the 
case, or that for state reasons they cannot 
be introduced into the defence, the subpoena 
duces tecum would be useless. But, if this 
be not apparent, if they may be important in 
the defence, if they may be safely read at 
the trial, would it not be a blot in the page 
which records the judicial proceedings of 
this country, if, in a case of such serious im- 
port as this, the accused should be denied 
the use of them? The counsel for the United 
States takes a very different view of the sub- 
ject, and insist that a motion for process to 
obtain testimony should be supported by the 
same full and explicit proof of the nature 
and application of that testimony, which 
would be required on a motion, which would 
delay public justice, which would arrest the 
ordinary course of proceeding, or would in 
any other manner affect the rights of the op- 
posite party. In favor of this position has 
been urged the opinion of one, whose loss as 
a friend and as a judge I sincerely deplore; 
whose worth I feel, and whose authority I 
shall at all times greatly respect If his opin- 
ions were really opposed to mine, I should 
certainly revise, deliberately revise, the judg- 
ment I had formed; but I perceive no such 
opposition. 

In the trials of Smith and Ogden [U. S. v. 
Smith, Case No. 16,342], the court in which 
Judge Tatterson presided, required a special 
affidavit in support of a motion made by the 
counsel for the accused for a continuance and 
for an attachment against witnesses who had 
been subpoenaed and who had failed to attend. 
Had this requisition of a special affidavit 
been made as well a, foundation for an at- 
tachment as for a continuance, the cases 
would not have been parallel, because the 
attachment was considered by the counsel for 
the prosecution merely as a means of pun- 
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ishing the contempt, and a court might cer- 
tainly require stronger testimony to induce 
them to punish a contempt, than would be re- 
quired to lend its aid to a party in order to 
procure evidence in a cause. But the proof 
furnished by the case is most conclusive 
that the special statements of the affidavit 
were required solely on account of the con- 
tinuance. Although the counsel for the 
United States considered the motion for an 
attachment merely as a mode of punishing 
for contempt, the counsel for Smith and Og- 
den considered it as compulsory process to 
bring in a witness, and moved a continuance 
until they could have the benefit of this pro- 
cess. The continuance was to arrest the or- 
dinary course of justice; and, therefore, the 
court required a special affidavit, showing 
the materiality of the testimony before this 
continuance could be granted. Prima facie 
the evidence could not apply to the case; 
and there was an additional reason for a 
special affidavit. The object of this special 
statement was expressly said to be for a con- 
tinuance. Colden proceeded: "The present 
application is to put off the cause on account 
of the absence of witnesses, whose testimony 
the defendant alleges is material for his de- 
fence, and who have disobeyed the ordinary 
process of the court. In compliance with 
the intimation from the bench yesterday, the 
defendant has disclosed by the affidavit which 
I have just read, the points to which he ex- 
pects the witnesses who have been summoned 
will testify. If the court cannot or will not 
issue compulsory process to bring in the wit- 
nesses who are the objects of this applica- 
tion, then the cause will not be postponed. 
Or, if it appears to the court, that the matter 
disclosed by the affidavit might not be given 
in evidence, if the witness were now here, 
then we cannot expect that our motion will 
be successful. For it would be absurd to 
suppose that the court will postpone the trial 
on account of the absence of witnesses whom 
they cannot compel to appear, and of whose 
voluntary attendance there is too much rea- 
son to despair; or, on account of the absence 
of witnesses who, if they were before the 
court, could not be heard on the trial." See 
the trials of Smith and Ogden [supra]. This 
argument states, unequivocal^', the purpose 
for which a special affidavit was required. 

The counsel for the United States consid- 
ered the subject in the same light. After 
exhibiting an affidavit for the purpose of 
showing that the witnesses could not proba : 
bly possess any material information, Mr. 
Standford said: "It was decided by the court 
yesterday that it was incumbent on the de- 
fendant, in order to entitle himself to a post- 
ponement of the trial on account of the ab- 
sence of these witnesses, to show in what re- 
spect they are material for his defence. Jt 
was the opinion of the court that the general 
affidavit, in common form, would not be suf- 
ficient for this purpose, but that the partic- 
ular facts expected from the witnesses must 



be disclosed in order that the court might, 
upon those facts, judge of the propriety of 
granting the postponement."' 

The court frequently treated the subject so 
as to show the opinion that the special af- 
fidavit was required only on account of the 
continuance; but what is conclusive on this 
point is, that after deciding the testimony of 
the witnesses to be such as could not be of- 
fered to the jury, Judge Patterson was of 
opinion that a rule, to show cause why an 
attachment should not issue, ought to be 
granted. He could not have required the ma- 
teriality of the witness to be shown on a 
motion, the success cf which did not, in his 
opinion, in any degree depend on that ma- 
teriality; and which he granted after decid- 
ing the testimony to be such as the jury ought 
not to hear. It is> then, most apparent that 
the opinion of Judge Patterson has been mis- 
understood, and that no inference can possi- 
bly be drawn from it, opposed to the prin- 
ciple which has been laid down by the court. 
That principle will therefore be applied to 
the present motion. 

The first paper required is the letter of Gen- 
eral Wilkinson, which was referred to in the 
message of the president to congress. The 
application of that letter to the case is shown 
by the terms in which the communication 
was made. It is a statement of the conduct 
of the accused made by the person who is 
declared to be the essential witness against 
him. The order for producing this letter is 
opposed: 

First, because it is not material to the de- 
fense. It is a principle, universally acknowl- 
edged, that a partj has a right to oppose to 
the testimony of any witness against him, the 
declarations which that witness has made at 
other times on the same subject. If he pos- 
sesses this right, he must bring forward proof 
of those declarations. This proof must be 
obtained before he knows positively what the 
witness will say; for if he waits until the 
witness has been heard at the trial, it is too 
late to meet him with his former declara- 
tions. Those former declarations, therefore, 
constitute a mass of testimon3 r , which a party 
has a right to obtain by way of precaution, 
and the positive necessity of which can only 
be decided at the trial. It is with some sur- 
prise an argument was heard from the bar, 
insinuating that the award of a subpoena on 
this ground gave the countenance of the court 
to suspicions affecting the veracity of a wit- 
ness who is to appear on the part of the 
United States. This observation could not 
have been considered. In contests of this 
description, the court takes no part; the court 
has no right to take a part. Every person 
may give in evidence, testimony such as is 
stated in this case. What would be the feel- 
ings of the prosecutor if, in this case, the ac- 
cused should produce a witness completely 
exculpating himself, and the attorney for the 
United States should be arrested in his at- 
tempt to prove what the same witness had 
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said upon a former occasion, by a declara- 
tion from the bench that such an attempt 
could not be permitted, because it would im- 
ply a suspicion in the court that the witness 
had not spoken the truth? Respecting so un- 
justifiable an interposition but one opinion 
would be formed. 

The second objection is, that the letter con- 
tains matter which ought not to be disclosed. 
That there may be matter, the production of 
which the court would not require, is certain; 
but, in a capital case, that the accused ought, 
in some form, to have the benefit of it, if it 
were really essential to his defence, is a posi- 
tion which the court would very reluctantly 
deny. It ought not to be believed that the 
department which superintends prosecutions 
in criminal cases, would be inclined to with- 
hold it. What ought to be done under such 
circumstances presents a delicate question, 
the discussion of which, it is hoped, will 
never be rendered necessary in this country. 
At present it need only be said that the ques- 
tion does not occur at this time. There is 
certainly nothing before the court which 
shows that the letter in question contains any 
matter the disclosure of which would en- 
danger the public safety. If it does contain 
such matter, the fact may appear before the 
disclosure is made. If it does contain any 
matter which it would be imprudent to dis- 
close, which it is not the wish of the execu- 
tive to disclose, such matter, if it be not im- 
mediately and essentially applicable to the 
point, will, of course, be suppressed. It is 
not easy to conceive that so much of the let- 
ter as relates to the conduct of the accused 
can be a subject of delicacy with the presi- 
dent. Everything of this kind, however, will 
have its due consideration on the return of 
the subpoena. 

Thirdly, it has been alleged that a copy 
may be received instead of the original, and 
the act of congress has been cited in support 
of this proposition. This argument presup- 
poses that the letter required is a document 
filed in the department of state, the reverse 
of which may be and most probably is the 
fact. Letters addressed to the president are 
most usually retained by himself. They do 
not belong to any of the departments. But, 
were the facts otherwise, a copy might not 
answer the purpose. The copy would not be 
superior to the original, and the original it- 
self would not be admitted, if denied, with- 
out proof that it was in the handwriting of 
the witness. Suppose the case put at the bar 
of an indictment on this letter for a libel, 
and on its production it should appear not to 
be in the handwriting of the person indicted. 
Would its being deposited in the department 
of state make it his writing, or subject him 
to the consequence of having written it? Cer- 
tainly not For the purpose, then, of show- 
ing the letter to have been written by a par- 
ticular person, the original must be "produced, 
and a copy could not be admitted. On the 
confidential nature of this letter much has 



been said at the bar, and authorities have 
been produced which appear to be conclusive. 
Had its contents been orally communicated, 
the person to whom the communications were 
made could not have excused himself from 
detailing them, so far as they might be deem- 
ed essential in the defence. Their being in 
writing gives no additional sanctity; the only 
difference produced by the circumstance is, 
that the contents of the paper must be proved 
by the paper itself, not by the recollection of 
the witness. 

Much has been said about the disrespect to 
the chief magistrate, which is implied by this 
motion, and by such a decision of it as the 
law is believed to require. These observa- 
tions will be very truly answered by the de- 
claration that this court feels many, perhaps, 
peculiar motives for manifesting as guarded 
a respect foi the chief magistrate of the 
Union as is compatible with its official du- 
ties. To go beyond these would exhibit a 
conduct which would deserve some other ap- 
pellation than the term respect. It is not for 
the court to anticipate the event of the'pres- 
ent prosecution. Should it terminate as is 
expected on the part of the United States, all 
those who are concerned in it should certainly 
regret that a paper which the accused be- 
lieved to be essential to his defence, which 
may, for aught that now appears, be essential, 
had been withheld from him. I will not say, 
that this circumstance would, in any degree, 
tarnish the reputation of the government; 
but I will say, that it would justly tarnish the 
reputation of the court which had given its 
sanction to its being withheld. Might I be 
permitted to utter one sentiment, with re- 
spect to myself, it would be to deplore, most 
earnestly, the occasion which should compel 
me to look back on any part of my official 
conduct with so much self-reproach as I 
should feel, could I declare, on the informa- 
tion now possessed, that the accused is not 
entitled to the letter in question, if it should 
be really important to him. 

The propriety of requiring the answer to 
this letter is more questionable. It is al- 
leged that it most probably communicates or- 
ders showing the situation of this country 
with Spain, which will be important on the 
misdemeanor. If it contain matter not es- 
sential to the defence, and the disclosure be 
unpleasant to the executive, it certainly ought 
not to be disclosed. This is a point which 
will appear on the return. The demand of 
the orders which have been issued, and which 
have been, as is alleged, published in the 
Natchez Gazette, is by no means unusual. 
Such documents have often been produced in 
the courts of the United States and the courts 
of England. If they contain matter interest- 
ing to the nation, the concealment of which 
is required by the public safety, that matter 
will appear upon the return. If they do not, 
and are material, they may be exhibited. It 
is said they cannot be material, because they 
cannot justify any unlawful resistance which 
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may have beet employed or meditated by the 
accused. Were this admitted, and were it 
also admitted that such resistance would 
amount to treason, the orders might still be 
material; because they might tend to weak- 
en the endeavor to connect such overt act 
with any overt act of which this court may 
take cognizance. The court, however, is rath- 
er inclined to the opinion that the subpoena 
in such case ought to be directed to the head 
of the department in whose custody the or- 
ders are. The court must suppose that the 
letter of the secretary of the navy, which has 
been stated by the attorney for the United 
States, to refer the counsel for the prisoner 
to his legal remedy for the copies he desired, 
alluded to such a motion as is now made.' 

The affidavit on which the motion is ground- 
ed has not been noticed. It is believed that 
such a subpoena, as is asked, ought to issue, 
if there exist any reason for supposing that 
the testimony may be material, and ought to 
be admitted. It is only because the sub- 
poena is to those who administer the govern- 
ment ft of this country, that such an affidavit 
was required as would furnish probable cause 
to believe that the testimony was desired 
for the real purposes of defence, and not for 
such as this court will forever discountenance. 



Case No. 14,692e. 

UNITED STATES v. BURR.* 

In re WILLIE. 

[Coombs* Trial of Aarou Burr, 67.] 

Circuit Court, D. Virginia. June 18, 1807. 

Witness — Privilege — Incriminating Asswcb. 

[1. In determining the right of a witness to 
refuse to answer on the ground that his answer 
might tend to incriminate him, it is the province 
of the court to judge whether any direct answer 
to the question proposed will furnish evidence 
against the witness.] 

[Cited in Counselman v. Hitchcock, 12 Sup. 
Ct. 199.] 

[2. If any direct answer may disclose a fact 
which forms a necessary and essential link in the 
chain of testimony, which would he sufficient to 
convict the witness of any crime, he is not 
hound to answer it so as to furnish matter for 
that conviction.] 

[Cited in Counselman v. Hitchcock, 12 Sup. 
Ct. 199.] 

[3. In such a case the witness must himself 
judge what his answer will he; and if he say on 
oath that he cannot answer without accusing 
himself, he cannot be compelled to answer.] 

[Cited in Counselman v. Hitchcock, 12 Sup. 
Ct. 199.] 

[4. The secretary of a person charged with 
treason cannot refuse to answer whether he has 
present knowledge of the cipher in which is 
written a letter purporting to have been written 
by the accused, as any direct answer could not 
tend to implicate him.] 

i [For reference to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
footnote to Case No. 14,692a.] 



[At law. The questions herein arose upon 
the proposition of the attorney for the Unit- 
ed States to send before the grand jury, 
then in session considering the charges 
against Aaron Burr, a certain letter in ci- 
pher, addressed to Dr. Bollman under a 
fictitious name, and alleged to be in the 
handwriting of Mr. Willie, Burr's secretary. 
Mr. Willie was called to the stand to prove 
the authenticity and materiality of the let- 
ter.] 

Mr. Williams, his counsel, hoped that no 
question would be put the answer to which 
might tend to criminate himself. 

Mr. MacRae.— Did you copy this paper? 

Mr. Williams, (after consulting with his 
client.)— He says that if any paper he has 
written have any effect on any other per- 
son, it will as much affect himself. 

Mr. Wirt.— He has sworn in his deposition 
that he did not understand the cipher of this 
letter. How, then, can his merely copying 
it implicate him in a crime when he does not 
know its concents? 

Mr. MacRae.— We will change our ques- 
tion. Do you understand the contents of 
that paper? 

Mr. Williams.— He objects to answering. 
He says that though that question may be 
an innocent one, yet the counsel for the pros- 
ecution might go on gradually from one 
question to another, until he at last obtained 
matter enough to criminate him. 

Mr. MacRae.— My question is not, "Do you 
understand this letter, and then what are 
its contents?" If I pursued this course, 1 
might then propound a question to which 
he might object; but unless I take that 
course, how can he be criminated? 

Mr. Botts.— If a man know of treasonable 
matter, and do not disclose it, he is guilty 
of misprision of treason. Two circumstan- 
ces, therefore, constitute this crime: knowl- 
edge of the treason, and concealment of it. 
The knowledge of the treason, again, com- 
prehends two ideas: that he must have seen 
and understood the treasonable matter. To 
one of these points Mr. Willie is called upon 
to depose. If this be established, who knows 
but the other elements of the crime may be 
gradually unfolded so as to implicate him? 
The witness ought to judge for himself. 

Mr. MacRae.— I did not first ask if he 
copied and then understood it? but first, if 
he understood it? Had he answered this 
question in the affirmative, I certainly should 
not have pressed the other question upon 
him, because that might have amounted to 
self-crimination; but, if he did not under- 
stand it, it could not criminate him. 

Mr. Hay.— I will simply ask him whether 
he knows this letter to be written by Aaron 
Burr, or by some one under his authority? 

The CHIEF JUSTICE said that that was 
a proper question. 

Mr. Williams.— He refuses to answer; it 
might tend to criminate him. 

THE COURT were of opinion that Mr. Wil- 
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lie should answer upon oath whether or not 
he thought that answering the proposed 
question might have a tendency to criminate 
himself. 
Here a long desultory argument ensued. 

CHIEF JUSTICE.— Has the witness a right 
to refuse to answer? 

Mr. Williams.— The knowledge of the trea- 
son and concealment of it, amount to a mis- 
prision of treason. 

CHIEF JUSTICE.— The better question is, 
Do you understand it? 

Mr. Williams.— He ought not to have such 
a question put to him, because he might be 
obliged to answer "Yes." He ought not to 
be compelled to answer, if it might possibly 
criminate him. The witness is to judge for 
himself, though the question may not seem 
to affect him. He referred to the case of 
Young Goosely [see Case No. 15,230], before 
referred to by Mr. Randolph. 

Mr. Botts.— I will give Mr. Hay the bene- 
fit of an authority,— 1 MacNal. Ev. 257, 258, 
—which shows that the possibility of crim- 
ination is sufficient to excuse the witness 
from answering. 

Mr. Williams.— What the witness says here 
tending to his own crimination, may be used 
as evidence against him on a prosecution. If 
he answer at all, he is deprived of the 
privilege given by the law, not to criminate 
one's self. 

CHIEF JUSTICE.— If he be to decide upon 
this, it must be on oath. He asked Willie 
whether his answering the . question, wheth- 
er he Understood that letter, would criminate 
himself? He answered, It may in a certain 
case. 

CHIEF JUSTICE.— I wish to consider the 
question until to-morrow. 

GRIFFIN, District Judge, to Mr. Wil- 
liams.— The Case of Goosely was not as you 
represented it. It was the court who knew 
that the witness was one of those who rob- 
bed the mail. 

Mr. Hay.— The doctrine is most pernicious 
and contrary to the public good. 

Mr. Williams.— The public good does not 
require the conviction of Colonel Burr so 
much as to dispense with the law. 

It was then agreed that the point should 
be argued to-morrow, and Colonel Burr's 
counsel promised to produce then* authorities 
to show that Willie could not be compelled 
to answer such questions as might, in his 
own opinion, tend to criminate himself. 

The court then adjourned till to-morrow. 

[The point was argued at some length on 
the two following days by Mr. Botts, Mr. 
Williams, Mr. Martin, and Mr. Wickham 
on one side, and by Mr. MacRae and Mr. 
Hay on the other. Mr. Martin contended 
that "a witness is not compelled to answer 
when it tends to criminate him, nor where 
it does not relate to the issue," and cited au- 
thorities in support of the proposition.] 

Before MARSHALL, Chief Justice, and 
GRIFFIN, District Judge. 



MARSHALL, Chief Justice. In point of 
law, the question now before the court relates 
to the witness himself. The attorney for the 
United States offers a paper in cipher, which 
he supposes to have proceeded from a person 
against whom he has preferred an indictment 
for high treason, and another for a misde- 
meanor, both of which are now before the 
grand jury, and produces a person said to be 
the secretary or clerk of the accused, who is 
supposed either to have copied this paper by 
his direction, or to be able to prove, in some 
other manner, that it has proceeded from his 
authority. To a question demanding whether 
he understands this paper the witness has 
declined giving an answer, saying that the 
answer might criminate himself; and it is re- 
ferred to the court to decide whether the ex- 
cuse he has offered be sufficient to* prevent 
his answering the question which has been 
propounded to him. 

It is a settled maxim of law that no man 
is bound to criminate himself. This maxim 
forms one exception to the general rule, which 
declares that every person is compellable to 
bear testimony in a court of justice. For the 
witness who considers himself as being with- 
in this exception it is alleged that he is, and 
from the nature of things must be, the sole 
judge of the effect of his answer; that he is 
consequently at liberty to refuse to answer 
any question if he will say upon his oath 
that his answer to that question might crimi- 
nate himself. 

When this opinion was first suggested, the 
court conceived the principle laid down at 
the bar to be too broad, and therefore re- 
quired that authorities in support of it might 
be adduced. Authorities have been adduced, 
and have been considered. In all of them 
the court could perceive that an answer to 
the question propounded might criminate the 
witness, and he was informed that he was at 
liberty to refuse an answer. These cases do 
not appear to the court to support the prin- 
ciple laid down by the counsel for the wit- 
ness in the full latitude in which they have 
stated it. There is no distinction which takes 
from the court the right to consider and de- 
cide whether any direct answer to the par- 
ticular question propounded could be reason- 
ably supposed to affect the witness. There 
may be questions no direct answer to which 
could, in any degree, affect him; and there is 
no case which goes so far as to say that he is 
not bound to answer such questions. The 
case of Goosely, in this court is, perhaps, the 
strongest that has been adduced. But the 
general doctrine of the judge in 'that case 
must have referred to the circumstances, 
which showed that the answer might crimi- 
nate him. 

When two principles come in conflict with 
each other, the court must give them both a 
reasonable construction, so as to preserve 
them both to a reasonable extent. The prin- 
ciple which entitles the United States to the 
testimony of every citizen, and the principle 
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by which every witness is privileged not to 
accuse himself, can neither of them be entire- 
ly disregarded. They are believed both to be 
preserved to a reasonable extent, and ac- 
cording to the true intention of the rule and 
of the exception to that rule, by observing 
that course which it is conceived courts have 
generally observed. It is this: 

When a question is propounded, it belongs 
to the court to consider and to decide wheth- 
er any direct answer to it can implicate the 
witness. If this be decided in the negative, 
then he may answer it without violating the 
privilege which is secured to him by law. If 
a direct answer to it may criminate himself, 
then he must be the sole judge what his an- 
swer would be. The court cannot participate 
with him in this judgment, because they can- 
not decide on the effect of his answer without 
knowing what it would be; and a disclosure 
of that fact to the judges would strip him of 
the privilege which the law allows, and 
which he claims. It follows necessarily then, 
from this statement of things, that if the 
question be of such a description that an an- 
swer to it may or may not criminate the wit- 
ness, according to the purport of that answer, 
it must rest with himself, who alone can tell 
what it would be, to answer the question 
or not. If, in such a case, he say upon his 
oath that his answer would criminate him- 
self, the court can demand no other testimony 
of the fact. If the declaration be untrue, it 
is in conscience and in law as much a per- 
jury as if he had declared any other untruth 
upon his oath; as it is one of those cases in 
which the rule of law must be abandoned, 
or the oath of the witness be received. 

The counsel for the United States have also 
laid down this rule according to their un- 
derstanding of it; but they appear to the 
court to have made it as much too narrow 
as the counsel for the witness have made it 
too broad. According to their statement a 
witness can never refuse to answer any ques- 
tion unless that answer, unconnected with 
other testimony, would be sufficient to convict 
him of a crime. This would be rendering 
the rule almost perfectly worthless. Many 
links frequently compose that chain of testi- 
mony, which is necessary to convict any in- 
dividual of a crime. It appears to the court 
to be the true sense of the rule that no wit- 
ness is compellable to furnish any one of 
them against himself. It is certainly not 
only a possible but a probable case that a wit- 
ness, by disclosing a single fact, may com- 
plete the testimony against himself, and to 
every effectual purpose accuse himself as en- 
tirely as he would by stating every circum- 
stance which would be required for his con- 
viction. That fact of itself might be un- 
availing, but all other facts without it would 
be insufficient. While that remains conceal- 
ed within his own bosom he is safe; but 
draw it from thence, and he is exposed to a 
prosecution. The rule which declares that 
no man is compellable to accuse himself 



would most obviously be infringed by com- 
pelling a witness to disclose a fact of this de- 
scription. 

What testimony may be possessed, or is 
attainable, against any individual the court 
can never know. It would seem, then, that 
the court ought never to compel a witness to 
give an answer which discloses a fact that 
would form a necessary and essential part of 
a crime which is punishable by the laws. 

To apply this reasoning to the particular 
case under consideration: To know and con- 
ceal the treason of another is misprision of 
treason, and is punishable by law. No wit- 
ness, therefore, is compellable by law to dis- 
close a fact which would form a necessary 
and essential part of this crime. If the let- 
ter in question contain evidence of treason, 
which is a fact not dependent on the testimo- 
ny of the witness before the court, and, there- 
fore, may be proved without the aid of his 
testimony; and if the witness were acquaint- 
ed with that treason when the letter was writ- 
ten, he may probably be guilty of misprision 
of treason, and, therefore, the court ought not 
to compel him to answer any question, the 
answer to which might disclose his former 
knowledge of the contents of that letter. 

But if the letter should relate to misde- 
meanor and not to the treason, the court is 
not apprized that a knowledge and conceal- 
ment of the misdemeanor would expose the 
witness to any prosecution whatever. On 
this account the court was, at first, disposed 
to inquire whether the letter could be de- 
ciphered, in order to determine from its con- 
tents how far the witness could be examin- 
ed respecting it The court was inclined to 
this course from considering the question as 
one which might require a disclosure of the 
knowledge which the witness might have 
had of the contents of this letter when it was 
put in cipher, or when it was copied by him- 
self; if, indeed, such were the fact. But, on 
hearing the question more particularly and 
precisely stated, and finding that it refers 
only to the present knowledge of the cipher, 
it appears to the court that the question may 
be answered without implicating the witness, 
because his present knowledge would not, it 
is believed, in a criminal prosecution, justify 
the inference that his knowledge was ac- 
quired previous to this trial, or afford the 
means of proving that fact. 

The court is, therefore, of opinion that the 
witness may answer the question now pro- 
pounded. 

The gentlemen of the bar will understand 
the rule laid down by the court to be this: 
It is the province of the court to judge wheth- 
er any direct answer to the question which 
may be proposed will furnish evidence against 
the witness. If such answer may disclose a 
fact which forms a necessary and essential 
link in the chain of testimony, which would 
be sufficient to convict him of any crime, he 
is not bound to answer it so as to furnish 
matter for that conviction. In such a ease 



("25 Fed. Cas. page 41] * 



cCase No. 14,692f) U. S. v. BURR 



the witness must himself judge what his an- 
swer will he; and if he say on oath that he 
cannot answer without accusing himself, he 
cannot be compelled to answer. 



Case Mb. 14,692f. 

UNITED STATES v. BURR.* 

[Coombs' Trial of Aaron Burr, 72.] 

Circuit Court, D. Virginia. June 27, 1807. 

Costempt — Obstructing Justice. 

[1. An offer of a sum of money to a witness-to 
remove his objections to going without the ju- 
risdiction of the court to testify, is not neces- 
sarily an attempt to contaminate the source of 
justice, and a contempt of the court in which it 
is administered.] 

[2. Held, on the evidence, that no contempt 
was intended to the court by General Wilkinson 
in procuring witnesses to testify, and that he 
was not guilty of any intentional abuse of its 
process, or of any oppression in the manner of 
executing it.] 

[At law. Motion for attachment against 
General Wilkinson "for a contempt in ob- 
structing the administration of the justice 
of the court."] 

Mr. Burr's counsel called James Knox and 

Chandler Lindsley, (two of the witnesses 

of the United States,) whose affidavits had 

. been drawn and were intended as the ground 

of the motion for the attachment. 

The CHIEF JUSTICE asked if the papers 
could not be put into his hands, and the ar- 
gument take place to-morrow; he wished to 
consider the question before it was discuss- 
ed. This led to a debate of considerable 
length, in which the counsel for the prosecu- 
tion favored the course suggested by the 
CHIEF JUSTICE, and the counsel for Colo- 
nel Burr opposed all delay. 

At the* close of the discussion, some con- 
versation ensued relative to the form of the 
motion for an attachment against General 
Wilkinson. The counsel for the United 
States insisted upon a specification of the 
conduct for which it was to issue; that if 
generally expressed as a "contempt of the 
court," nothing but the spirit of divination 
•could enable him to discover the specific of- 
fence charged against him, nor to prepare 
for his defence; that the precise circumstan- 
ces which constituted the offence ought to 
be particularized. 

Mr. Burr and his counsel said that the 
specification was to be found in the two 
affidavits, and that it was from delicacy to 
gentlemen, he had not attempted to make 
these affidavits matter of record, by intro- 
ducing Jhem on the face of the motion. The 
motion reduced to writing, stated the offence 
to be "for a contempt in obstructing the ad- 
ministration of the justice of this court." 
The court then adjourned. 

i [For reference to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
footnote to Case No. 14,692a.] 



Saturday, June 20, 1807. 

The court met pursuant to adjournment. 
Present: MARSHALL, Chief Justice, and 
GRIFFIN, District Judge. 

Mr. Randolph rose to proceed with the 
motion, when he was interrupted by Mr. 
Hay, who communicated returns to sub- 
poenas duces tecum (reported in the main 
case, No. 14,G93), after which Mr. Randolph 
brought forward the motion. He said: The 
ground on which we make the motion is 
this: that Gen. Wilkinson, who is now be- 
fore the court, in a case depending between 
the United States and Mr. Burr, deliberate- 
ly abused the process of the law relative to 
a witness who has been summoned in this 
case. He contrived, on his own affidavit, 
and by his own power, to obstruct the free 
course of legal testimony, and to intimidate 
and coercively bring to this court a witness 
by the abuse of military authority. For 
this illegal proceeding it is the duty of the 
court to take notice of Gen. Wilkinson. As 
the cases ought to be kept distinct, I speak 
of him only; but it may be necessary to car- 
ry the principle into immediate execution 
as to other persons. The grounds of this 
accusation are the depositions of James 
Knox and Chandler Lindsley, which will be 
read to the court. 

Mr. Hay objected to the introduction of 
these affidavits, because he understood they 
had been written and dictated by the coun- 
sel of Colonel Burr, He did not pretend to 
say that they contained anything which they 
did not believe to be true, nor did he know 
their contents. He understood that those 
witnesses had voluntarily gone and given 
infonnation to the counsel, upon which the 
counsel had written or dictated the terms of 
these affidavits. The legal authorities show- 
ed that a court would never issue an attach- 
ment founded on affidavits taken by the agent 
or attorney of the party applying for it. 
He cited the case of the King v. Wallace, 
3 Term R. 403, where the court had set aside 
an affidavit because it was sworn to before 
the attorney for the prosecution, and refused 
to grant an attachment. 

Mr. Baker said: As to the affidavit of 
Knox, d know nothing; but as to the af- 
fidavit of Lindsley, it was written by him- 
self. The facts are simply these: He called 
upon me with* his affidavit already written, 
(I had never seen him before,) to know 
whether it was correctly written or not. 1 
read it, corrected some inaccuracies in style, 
and wrote it over again. It was not sworn 
to when he brought it to me. After I had 
corrected those grammatical errors, and sub- 
mitted it to Mr. Lindsley's inspection, he 
said that the statement was perfectly cor- 
rect. 

Mr. MacRae said, as the witnesses are 
now before the court, and can be examined 
viva voce, there is no inconvenience in the 
objection. 

Mr. Wickham insisted that the regular and 
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established practice is, that when in the 
course of a trial collateral points arise in 
which it is necessary that testimony should 
be heard, not to produce viva voce testi- 
mony, but affidavits in support of them. 

Air. Burr said that, if agreeable to the 
court, he would have no objection to the ex- 
amination of the witnesses in court, al- 
though the practice is, on principles of con- 
venience, otherwise. As to the origin of this 
business, it was not perfectly understood, 
and some unfounded insinuations had been 
made concerning it. Jjames Knox had called 
on him, stated the usage which he had re- 
ceived, and asked whether any redress could 
be obtained. One of his counsel, who was 
present at the interview, had concurred with 
him in opinion that some notice should be 
taken of this proceeding. At first they 
thought of referring him to Mr. Hay, but 
on reconsideration they thought that per- 
haps Mr. Hay might think himself disquali- 
fied from acting. Air. Knox's own idea was 
that he ought to come into court and com- 
plain himself of the treatment he had re- 
ceived. 

Air. Wirt spoke against receiving the af- 
fidavits, and urged that the witnesses ought 
to be examined before the court 

Air. Botts observed that Air. Burr had sig- 
nified his acquiescence in that course. 

James Knox was then called, when Air. 
AlacRae said, that as the business was of 
importance to General Wilkinson, it was 
very desirable that he should be present at 
the examination of this and the other wit- 
nesses who might be introduced; that he 
was now before the grand jury, and he had 
applied to the gentlemen on the other side 
to postpone the motion until he could be 
present, but they objected to any delay. He 
therefore found it necessary to apply to the 
court to suspend the examination for a short 
time, till the general could be present 

Air. Alartin said, the question was whether 
a rule should be granted to show cause, 
with which neither General Wilkinson nor 
his counsel had anything to do, and were 
not in fact, as much as supposed to be pres- 
ent. This led to some further discussion, in 
which Alessrs. AlacRae, Wirt, and Alartin 
participated, when 

The CHIEF JUSTICE observed, that if 
the motion were to be postponed until Alon- 
day, and the witnesses on both sides were 
then heard, it would answer every purpose; 
and it might be considered then as a motion 
for an attachment, not for a rule to show 
cause. 

Air. Randolph said, we shall move then 
immediately for an attachment 

The examination was then postponed till 
Alonday, and the court adjourned to that 
day. 

Alonday, June 22, 180T. 

The court met pursuant to adjournment. 

Air. Randolph directed that James Knox 
and Chandler Lindsley be called, and was 



proceeding to open the motion he had intro- 
duced on Saturday, when Air. AlacRae ob- 
jected to proceeding until General Wilkinson 
could be present, who was still under exam- 
ination before the grand jury. After some 
discussion as to the propriety of proceeding 
in the absence of General Wilkinson, the court 
adjourned. 

Tuesday, June, 23, 180T. 

The court met pursuant to adjournment. 

General Wilkinson appeared in court, and 
took his seat among the counsel for the Unit- 
ed States. 

Mr. Burr observed to the court that as 
General Wilkinson was then present, he 
would proceed with his inquiry. He would 
have it, however, distinctly understood, that 
if the charge could not be brought home to 
General Wilkinson himself, so as to sup- 
port the motion against him, yet it must at- 
tach according to the testimony, to any of 
his subordinate officers, as Air. Gaines, or any 
other. 

Air. Hay objected to this extension of the 
motion, which he had understood to be con- 
fined to General Wilkinson alone, particular- 
ly as they had not given any intimation of 
such an intention before, and as no other 
person had any notice. 

Air. Randolph insisted that the evidence to 
be introduced must attach to General Wil- 
kinson or any of his subordinate officers, or 
other persons, according to what the witness- 
es should prove. He read the charge against 
General Wilkinson: that he, in conjunction 
with others, did wilfully and unlawfully 
cause compulsory process to be served on 
James Knox and Chandler Lindsley, whilst 
in the city of New Orleans, whence they 
were transported by water to the city of 
Richmond, to give testimony for the United 
States in the case of Aaron Burr; the effect 
of which unlawful measures was directly 
and essentially tending to obstruct the free 
course of testimony, and of the administra- 
tion of justice in this court, and to invade 
the privileges of witnesses. 

The witnesses were then introduced. 
James Knox was first sworn, and testified 
as follows: 

He says that he went to New Orleans some 
time in March. Soon after his arrival he 
received a note from General Wilkinson, 
making some inquiry concerning Sergeant 
Dunbaugh. He waited on the general, who 
received and treated him handsomely, took 
him by the hand, and asked him if he were 
not afraid, after what had happened, and 
what had been said about him? He told 
him that he was not afraid. He asked him 
whether he were at liberty to reveal what 
had occurred in coming down the river? The 
witness said he was at liberty to reveal what 
he knew, but did not wish to do so. He in- 
quired whether the witness were a Freema- 
son? He then began to take notes. The 
witness stopped him from taking down, and 
told him it was not his wish to have what ne 
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said taken down. He complained of dis- 
tress; expected to be ruined. Said that 
there was a great force coming down the 
river. He asked the witness his circum- 
stances; what money wag due to him for 
his services in coming down? He answered, 
one hundred and fifty dollars. Asked him 
if he were in want of money, and offered 
to supply him which the witness refused. 
He said he was very unhappy; had lost his 
wife; but all that was nothing to his trouble 
on account of the state of the country- The 
witness said that a subpoena had been served 
on him about the 12th of May, by Mr. Gaines, 
to attend this court; that he told him he was 
not prepared to come round then, but he 
expected to get money in ten or twelve days, 
and would then be ready. He went to 
Gaines's office about four days afterwards; 
was taken by a sheriff on Sunday evening, 
who took him to Judge Hall's. The judge 
was from home. He went again, and was 
told by the judge that he must give his dep- 
osition or go round to Richmond. He an- 
swered that he had no objection to going to 
Richmond, but, having no counsel, would not 
give his deposition, lest he should commit 
himself. No person but the sheriff was pres- 
ent. The governor desired the sheriff to 
take his word if the judge could not be 
found; saw the judge, and was bailed until 
eleven o'clock; gave two securities, bound 
in five hundred dollars each, to avoid being 
put in gaol. When he appeared, the judge 
had before him a number of printed interroga- 
tories. The witness asked the liberty of read- 
ing them. He permitted him to do so. The 
judge asked him if he would answer. The 
witness refused until he had counsel, but 
offered to be placed in confinement until he 
could procure counsel. He afterwards saw, 
as his counsel, Mr. Carr, who informed him 
that the judge had no right to demand such 
answers. The judge still persisted to in- 
terrogate him, to some of which interroga- 
tories he answered in order to save trouble. 
The witness then related everything that 
passed from Meadville until his arrival in New 
Orleans. Mr. Fort was then sent for and in- 
terrogated. He made some observations, and 
refused to answer, (being, he said, about 
Tom, Dick, and Harry.) After which the 
judge gave the deputy marshal a note, who 
put Fort and the witness into gaol, among 
forty or fifty negroes and criminals. Fort 
was bailed by his friends; but they required 
bail of the witness in five or six thousand 
dollars, and he remained in gaol until the ves- 
sel was ready in which he embarked. He 
requested leave to get his clothes. Dun- 
baugh then came with some men with belts 
and side arms. The witness asked if they 
were a guard? He was answered no, but 
that they were some acquaintances. That 
he has since been told by Dunbaugh they 
were a guard. They went with Dunbaugh 
and himself to th water edge. The witness 
asked whether Lieutenant Gaines were on 



board? They said no, but soon would be. 
When Dunbaugh came to the gaol he had 
an order, which was handed to the gaoler. 
While in gaol the witness wrote to Lindsley 
and Doctor Mulhollon to come and see him, 
and told them if they came to New Orleans 
what they might expect. He was informed 
by the gaoler that they would be confined. 
He did not send the note. He did not see 
Gaines until the next day. When Lieuten- 
ant Gaines came on board the vessel, he said 
the witness was in a bad humor. The wit- 
ness told him he was; and Gaines said that 
he had better be satisfied, and bear his sit- 
uation with patience. He asked Gaines for 
leave to go on shore for his clothes; he did 
not care what guard was sent with him. 
Gaines said that it was not in his power to 
grant it, but the power was in General Wil- 
kinson. The witness was not permitted to 
get his clothes, and came without any ex- 
cept what he had on at the time, and except 
that Lindsley brought him one of his shirts, 
which he had lent him. Gaines, after having 
told him that he might put him in irons, and 
bring him round in that manner, offered him 
forty dollars. The witness said that if he 
would let him go on shore he did not want 
it; otherwise must take it. It was paid and 
sent on shore; twenty dollars were paid to 
his landlord, and the other twenty dollars 
returned to him by Governor Claiborne, who 
came on board and went with them six or 
eight miles on the passage. And also, when 
they came to anchor in Hampton Roads, 
Gaines asked him if he had any objection to 
coming to Richmond? He answered that he 
never had any objection. Gaines said that 
he was sent by the authority of Judge Hall. 
General Wilkinson spoke to him next day, 
and asked him if he had any objection to 
come to Richmond. He answered he had 
not, if properly treated; but he had been 
brought off without clothes or money. Gen- 
eral Wilkinson had not heard of his not being 
permitted to bring his clothes until that 
morning. General Wilkinson agreed he was 
ill treated. Told him that he (witness) must 
understand that he was brought round by 
the direction of Judge Hall. General Wil- 
kinson proposed to let the witness go to 
Richmond upon his parole of honor, which 
was refused. Wilkinson said, if the witness 
wanted twenty dollars he should have it. 
Afterwards he talked to Mr. Lindsley, and 
returned to the witness, and said if he want- 
ed fifty dollars he might have it. Witness 
wanting money to purchase clothes, took it. 
He observed, in the first conversation, that 
he had twice asked favors of him and 
Gaines, and would never ask a third favor of 
any person. He came to Richmond with 
Moxley in a pilot boat. Moxley told him that 
he had orders from General Wilkinson to 
take charge of the passengers on board the 
Revenge, and bring them to Richmond, and 
there wait his (Wilkinson's) orders. 
Cross-examination by the counsel for the 
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United States: Have you any military com- 
mission? Answer. None. Where were you 
born? Answer. In Maryland; left it very 
young; resided in Pennsylvania, and left it 
some time in November last. Left Pennsyl- 
vania (Meadville) for New Orleans on the 
24th or 25th of November; went down the 
Alleghany and Ohio to Beaver; went from 
thence, with about twenty or thirty, to Blen- 
nerhassett's Island, where he did not recol- 
lect to have staid but two days, or a day and 
a half; left that place some time in Decem- 
ber, Blennerhassett and another with them, 
who were the only persons who joined them 
there. Stopped at Shawnee Town; went 
with about double the number to Cumber- 
land Island, just opposite to the mouth of 
Cumberland river; staid a day and a half; 
met with Colonel Burr and a few others; the 
whole number about fifty or sixty, about 
seven or eight boats, five fire-arms; went 
thence to Fort Massac; Sergeant Dunbaugh 
met them there with a musket, and after 
meeting with Colonel Burr, he considered 
himself under his direction; went to.Natchez; 
Colonel Burr did not accompany them; went 
from Natchez to New Orleans. Some of the 
boats were chartered and others sold. They 
arrived at New Orleans on the 13th or ICth 
of March. The first notice he had, after see- 
ing General Wilkinson, of the proceedings 
against him, was when he was carried be- 
fore Judge Hall. He was said to be carried 
under an afiidavit of General Wilkinson be- 
fore Judge Hall. Captain Gaines requested 
him to write to him on shore, and he would 
get what lie wanted. He was not permitted 
to send the letter. Never mentioned this to 
General Wilkinson till they arrived in Hamp- 
ton Roads. That he was treated as oth- 
ers while on his way; that is, as well as 
some, not so well as some, and better than 
others. Arrived at Richmond on Friday 
evening; put up at the Bell tavern. Three 
days elapsed before he saw Colonel Burr. 
He mentioned the treatment he had received 
to Colonel Burr, and intended mentioning it 
to the court on his first appearance, but was 
told it was unnecessary. That General Wil- 
kinson used no terror against him, and of- 
fered to relieve him if he wanted money. 
Whilst at the mouth of Cumberland river, 
and when Colonel Burr made his escape, he 
was one that took Colonel Burr in a wherry 
and carried him some distance, and left him 
in the woods; did not hear him address any 
one. The note written him by General Wil- 
kinson, and sent by Dunbaugh, was left at 
his house sealed; the object was to obtain 
some information about Dunbaugh. No let- 
ters. Carried Colonel Burr's things to a 
Parson Bruin's as he was told. They had 
but few guns, which were traded for as they 
descended the river. The vessel sailed from 
Xew Orleans in half an hour after General 
Wilkinson came on board. The one hundred 
and fifty dollars offered him by General Wil- 
•kinson, he was induced to believe, was to 



bribe him to give evidence against Colonel 
Burr, or it might be considered as a bribe. 
Said he could obtain from Colonel Tyler a 
sufficiency to carry him home under his 
agreement with that gentleman. This con- 
versation took place before the subpoena was 
served. 

Lieutenant Gaines was then sworn. He 
stated that he received a letter from the at- 
torney general of the United States, enclos- 
ing subpoenas for witnesses against Colonel 
Burr. That he went to New Orleans in con- 
sequence, and arrived there on the 7th of 
May. Called several times at the house 
where James Knox stayed with Mr. Lindsley 
and Dr. Mulhollon, and could not find them. 
He was told by the landlord that those gen- 
tlemen walked out whenever he approached; 
they supposed he had something against 
them. He told his business and at length saw 
them. They said that the reason why they 
endeavored to keep out of his way, was that 
*they had belonged to Burr's party, and did 
not wish to appear against him. He told 
them that the commander-in-chief offered 
them a passage in the United States vessel 
with him. He desired Knox and Lindsley 
to say whether they would come or not? 
Knox said he could not come until he had 
made some money arrangements, (though 
Lindsley seemed disposed to come on.) That 
he then applied to Judge Hall; the judge di- 
rected him to obtain an affidavit of the re- 
fusal, anol that he would take the proper 
steps. He said that the subpoena might be 
served by the marshal or sheriff, and propos- 
ed that he (Lieutenant Gaines) should be ap- 
pointed by the marshal, a deputy. He re- 
fused, unless he could afterwards be releas- 
ed from any further service in that capacity. 
Next day the .judge told him that the mar- 
shal had left a deputation for him, and ask- 
ed him if he would act; he answered that he 
would, on the foregoing condition, and that 
he should not attend to Knox, at New Or- 
leans. Knox appeared always ill-natured, 
which induced him to ask him if he could do 
anything for him. He obtained from the 
United States' agent at that place forty dol- 
lars, and offered it to Knox, which he, after 
some hesitation, accepted. In reply to his 
inquiries, whether Knox wanted assistance, 
he hesitated, and then said that he wished 
to go on shore himself, to get some neces- 
saries out of his trunk. He told him that as 
the vessel was going to sail so soon, he could 
not, but offered him pen, ink, and paper, and 
requested him to write to some friend on 
shore to- do what he wanted done, or he 
would act for him himself. He was then in a 
very ill humor, and was so when the witness 
returned on board. James Knox was under 
no restraint from the time the vessel sailed 
till they arrived at Hampton Roads. To a 
question put by Mr. Burr's counsel, by whose 
authority he acted, Lieutenant Gaines an- 
swered, that in every step relative to Knox 
he acted under the authority of the marshal 
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at New Orleans, except that he was author- 
ized by the commander-in-chief to offer him 
a passage in a public vessel. In serving the 
subpcena he acted under the authority of the 
attorney general. When at Hampton Roads 
he inquired of Knox whether he had any dis- 
position to go to Richmond? He said that 
he wished to come to Richmond, but wished 
also to leave that vessel. He told him he 
should leave it, but had not determined how 
he would be conveyed to Richmond. Gener- 
al Wilkinson told him all would come in a 
vessel, except those who would come in the 
•stage. His getting off gave him no concern, 
because he supposed that Knox could be 
caught again in some part of the country, if 
he attempted to go away. Whilst the wit- 
ness was on shore, General Wilkinson pro- 
cured a vessel in which Knox and others 
were sent to Richmond, He considered Knox 
under his authority, not as a military officer, 
but as a deputy marshal. That he was com- 
mitted to his charge as such, in virtue of a 
warrant of commitment issued by Judge 
Hail. He did not know the reason why the 
judge made such an order. That General 
Wilkinson never attempted to exercise any 
authority over Knox on his passage. That 
the deputation was not of his own procuring. 
That he had received an order from the de- 
partment of war to leave the garrison at 
which he commanded under the direction of 
some other person, and to attend to the or- 
ders of the attorney general. 

Question by Colonel Burr. Did you have 
previous conversation with General Wilkin- 
son about this deputation? Answer. I had 
none. I never heard nor had any conception 
of such a deputation till it was mentioned 
by Judge Hall. He gave to Sergeant Dun- 
baugh an order at New Orleans to receive 
from prison and deliver to the commanding 
officer on board the United States schooner 
Revenge, the body of James Knox, and he 
was accordingly conveyed on board. 

Question by Mr. Baker. Was not Dun- 
baugh a sergeant in the army, and did you 
not consider him acting as such under you? 
Answer. I should not have considered any 
citizen of New Orleans bound to obey my 
order; I did not consider Sergeant Dunbaugh 
farther bound than in compliance with his 
promise. He was called Sergeant Dunbaugh, 
but I did not consider him under my au- 
thority, as a military officer. I took no oath 
of office; I gave no bond to perform the du- 
ties of a deputy marshal; I do not know 
that I shall get any pay; I have no promise 
of any. General Wilkinson made his affi- 
davit at his own quarters, before Mr. Cenas. 
I do not recollect whom General Wilkinson 
consulted; an attorney had been with him. 
I delivered to General Wilkinson the sub- 
poenas received from the attorney general of 
the United States, and among them one for 
myself, another for Mr. Graham. I always 
considered myself bound to obey the orders 
of General Wilkinson. I was bound before 



the deputation to obey him, and I continued 
so. I considered General Wilkinson as hav- 
ing the power of controlling myself, and 
every person belonging to the army and navy 
of the United States, on board the Revenge, 
if he chose to exercise that control; but I do 
not consider that he did exercise such con- 
trol. The subpoenas which I delivered to 
General Wilkinson came into my hands aft- 
erwards, but nothing passed between the 
general and myself on the subject, except 
that I stated to him the orders I had receiv- 
ed, and the power I possessed. My impres- 
sion was that General Wilkinson must have 
been privy to the whole, and perhaps recom- 
mended that I should transact this business. 
I communicated to him what Judge Hall had 
said; that an affidavit must be made of the 
materiality of Knox as a witness before he 
could take any steps to compel his attend- 
ance. General Wilkinson knew that Knox 
was put on board the Revenge unwillingly. 
On our way to Virginia we stopped at the 
Havana for fresh supplies of water and other 
necessaries. Some on board were sick; they 
prevailed on the officers to call. While pre- 
paring to go on shore, a shot was fired from 
the Moro castle, and orders given to come 
on shore. They went on shore at the request 
of the sick persons on board made to Gen- 
eral Wilkinson and Captain Read. They did 
not land until after four o'clock in the after- 
noon, and a little after dark they set sail 
again. Had good provisions, &c, on board. 
Heard Captain Read direct the cook to let 
those people have their provisions regularly. 
To a question put by Mr. Burr's counsel, he 
answered that General Wilkinson pointed 
out the witnesses on whom the subpoenas 
must be served. He, on several occasions, 
received advice and instructions from the 
counsel whom he consulted how to act in 
executing the business in which he was en- 
gaged. 

Mr. Randolph.— Upon what authority were 
the forty dollars received from the military 
agent? Answer. The money received from 
the military agent was applied for after 
several applications from Knox, and General 
Wilkinson advised me to consult Judge Hall 
as to whether it were legal to demand mon- 
ey for him, and was told by the judge that 
it was regular to advance a reasonable sum; 
and was also told by the military agent that 
General Wilkinson had advised him to ad- 
vance that sum. The general advised me to 
consult the attorney general there, or Mr. 
Duncan, and the general's own idea corre- 
sponded on the subject. 

Mr. Graham being sworn, gave the follow- 
ing testimony: A short time after the ar- 
rival of Captain Gaines at New Orleans, I 
was told that he had subpoenas for witness- 
es, and one for myself; that there was a pub- 
lic vessel that would carry us to Richmond. 
I then waited on General Wilkinson to know 
whether I could be accommodated in that 
vessel? My health was bad at that time. 
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General Wilkinson agreed that I should, and 
then said that he understood that there were 
several witnesses in town, some of whom were 
unwilling, others unable to come round, and 
asked me whether I knew any legal means 
or process by which those who were unwil- 
ling could be compelled to come? I told him 
I did not know, but I supposed the federal 
judge could inform him. As there was a mis- 
understanding between the general and the 
judge, I offered to ask the judge myself 
whether there were such process, and I did 
so. At this, or some subsequent time, Gen- 
eral Wilkinson told me to ask the judge 
whether there were any impropriety in ad- 
vancing money to the witnesses, and to what 
amount? The judge said, that so far from 
being improper, the witnesses had a right to 
demand it. The judge said, in answer to the 
other question, that if the witness refused to 
enter into recognizance, or to answer such 
questions as would satisfy him of the ma- 
teriality or relevancy of his evidence, from 
the law, (which he showed me,) he would be 
authorized to send such witness round under 
the care of the district marshal. He saw, a 
few days after, in an outer room at the 
judge's, Mr. Knox talking with Mr. Keene, a 
lawyer. Some short time after, when these 
gentlemen came into the room, the judge ask- 
ed Knox if he were then willing to answer 
questions or enter into recognizance? He de- 
clined doing either. The judge had that 
clause of the law before him. He pointed it 
out to Mr. Keene, and a Mr. Fort, who was 
in the same situation with Knox, and advised 
them to do one of the two, or he should be 
obliged to act rigidly towards them; that he 
was very unwilling to act against them, but 
it was his duty, and he must do it. The same 
gentleman had a curiosity to know what 
questions they intended to put to him, and 
then the printed interrogatories were shown 
to him. The judge asked Mr. Fort to answer 
these interrogatories, which he refused to do. 
The judge then sent for the marshal, and 
committed both of them. In the afternoon 
Captain Fort gave security in five hundred 
dollars for his appearance at Richmond, and 
was released. He understood Captain Fort 
was going in the ship Amity to New York, 
in order to come to Richmond; but as Fort 
told the witness he could not leave New 
Orleans without injury to his business, it was 
his own opinion that he would not leave that 
place. Mr. Keene intimated to the judge that 
he did not appear as an attorney; but ex- 
pressed some doubt of the correctness of the 
proceedings, and of the power of the judge to 
send Knox round. The ship's stores were 
good, and the persons treated civilly and not 
restrained. They slept where he did. They 
called in at the Havana on account of bad 
winds, and being chased close in by a Brit- 
ish cruiser, Captain Read, who commands the 
vessel, Mr. Gaines, Mr. Smith, and himself, 
went on shore to procure fruit, &e. Remain- 
ed there about three hours. His impression 



was, that if the gun had not been fired from 
the fort, they should not have gone in. That 
part of the navy of the United States which 
is at New Orleans, and was formerly under 
the control of the government, and the offi- 
cers about New Orleans, when the country 
was considered to be in a state of danger, 
was put under the command of General Wil- 
kinson. He saw no guard on his way to New 
Orleans. I went, said Mr. Graham, partly by 
land, and partly by water. I went down the 
river with Captain Fort, who said that he 
was one of a party whose object was to go 
against Mexico, of which declaration he made 
no secret. I do not know by what authority 
Fort was brought before the judge, but Judge 
Hall said he felt himself bound to act under 
the law. I advised Fort not to oppose the 
judge, w T ho was a very determined man. Fort 
replied, that Mr. Alexander said that the 
judge had no right to send him. The judge 
and Mr. Keene both requested him to request 
Mr. Gaines to remove Knox out of the prison 
to the vessel. 

Lieutenant Gaines, upon being called up 
again, said he is an officer of the United 
States army; never consulted General Wil- 
kinson about accepting the appointment of 
deputy marshal. He understood Fort was 
included in the same affidavit with Knox. 
He sailed from New Orleans in the Revenge; 
saw General Wilkinson exercise no kind of 
authority on the voyage. 

Mr. Graham said, that General Wilkinson 
opposed their stopping at the Havana for 
two reasons: first, that it would occasion 
delay; and secondly, that his enemies might 
charge it against him as an improper act. 
The gun was fired from the Moro castle. I 
understood that the judge had requested Mr. 
Gaines to accept the deputation. Gaines did 
not wish to act. He was urged by myself 
and others to accept it, and he did accept it, 
I believe, from motives of patriotism. Gen- 
eral Wilkinson exercised no control over the 
persons on board, and no restraint was used, 
except what has been mentioned with re- 
spect to the witness, Mr. Knox. 

After the testimony was closed, a dispute 
arose between the counsel which side should 
begin the argument, both parties claiming 
the right. After some observations by gen- 
tlemen on both sides, it was determined that 
the correct distinction was, that he who ob- 
tained a rule to show cause should close, 
and, of course, begin the argument. 

The court then adjourned till to-morrow, 
eleven o'clock. 

Wednesday, June 24, 1807. 

The court met according to adjournment. 

Mr. Graham was called hy Mr. MacRae, 
and questioned relative to the state of the 
public mind at New Orleans, and whether 
great alarms were not excited by the con- 
spiracy. He answered, that he had not ar- 
rived at that place till the month of March, 
and at that time the public mind was much 
agitated. 
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To a question put by Colonel Burr, wheth- 
er General Wilkinson himself had not con- 
tributed to excite those alarms by his vio- 
lent measures, Mr. Hay objected as improp- 
er. Colonel Burr insisted on the propriety 
of his question. 

THE COURT was of opinion, that the wit- 
ness was only bound to answer such ques- 
tions as directly applied to the subject be- 
fore them. 

Mr. Graham said, that there was a consid- 
erable portion of the people at New Orleans 
who believed that there was another portion 
unfriendly to the government. He did not 
know the measures pursued by the executive 
at New Orleans. He was then interrogated 
as to the post offices being robbed of letters. 
He did not recollect that General Wilkinson 
particularly informed him how letters of in- 
formation were received by him; only he 
observed, concerning a letter partly in ci- 
pher, that he had received it from a house 
at New Orleans; (which Mr. Graham named, 
but it is not inserted, as he was not distinct- 
ly heard;) that the practice of opening let- 
ters, if it existed at all, had ceased when he 
arrived at New Orleans; that General Wil- 
kinson showed him three or four letters. He 
did not know how those letters were taken 
from the post office, but it was generally 
said at New Orleans that the postmaster 
there had given him those letters. 

Colonel Burr asked him whether a consid- 
erable number of letters directed to himself, 
or to others, had not been taken from the 
post office there? He answered that he knew 
not; but there was an impression on his 
mind that letters were improperly taken from 
the post office; whether by General Wilkin- 
son or not, he knew not. He rather thought 
not. 

Mr. Martin.— Did you not understand that 
General Wilkinson had placed guards on the 
river, and on the roads, to stop travellers 
and passengers from passing? 

Mr. Graham.— I did understand that he had 
placed guards at two points, near New Or- 
leans, for the purpose of arresting suspected 
characters. I had understood, also, that cer- 
tain persons had been seized. 

Mr. Martin.— Did General Wilkinson never 
tell you how he got those letters? 

Mr. Graham.— He did not. 

Captain Murray was then called and sworn. 
Being interrogated by Colonel Burr, he stat- 
ed that he was stationed at Ville Grove, two 
miles above New Orleans. His orders from 
Governor Claiborne were to stop boats com- 
ing down the river and examine them; to 
examine papers, but break no seal; but that 
from his orders he would have deemed it his 
■duty to have transmitted letters addressed to 
suspicious persons to the executive at New 
Orleans. 

Colonel Burr.— Would you have obeyed the 
governor, since, as an officer, you are strictly 
bound to obey General Wilkinson? 

Captain Murray.— Yes, I should. The or- 



ders from Governor Claiborne originated 
with and always came through General Wil- 
kinson. 

The testimony being here closed, a pro- 
tracted debate ensued, occupying two days, 
with the exception of some intervening busi- 
ness, which will hereafter be noticed. Mr. 
Randolph opened in support of the motion, 
and was replied to by Mr.MaeRae. Mr.Botts 
then addressed the court in support of the 
motion, and was followed by Mr. Hay on the 
other side. Messrs. Wickham and Martin 
rejoined, the latter making the closing argu- 
ment. 

Mi*. Randolph, in opening the argument, 
stated that this was a motion for an attach- 
ment against General Wilkinson, to bring 
him before the court to answer such inter- 
rogatories as might be put to him, for a con- 
tempt. It was customary* he believed, when- 
ever strong suspicions were excited, that an 
attachment should go; because it was al- 
ways within the power of the party charged 
to purge himself upon his own oath. He 
commented, upon the testimony at length. 
Great ingenuity was displayed by Mr. R. 
and the counsel who followed on the same 
side, in giving the facts testified to by the 
witnesses a coloring unfavorable to General 
Wilkinson. The acts of that aristocratic and 
imperious officer in inviting poor Knox to his 
house, offering him money, and treating him 
with so much apparent respect and kindness, 
were represented as mere arts to draw 
from him an ex parte deposition which might 
be held in terrorem over him, when he 
should come to testify before this court. 
Failing to get from him such a deposition as 
he desired, it was alleged that General Wil- 
kinson had then caused him to be arbitrarily 
and illegally imprisoned with felons and 
negroes; not to secure his attendance upon 
this court, but because he had refused to 
give his deposition. Judge Hall, it was said, 
must be presumed to have acted under the 
influence of General Wilkinson, who was ex- 
ercising a military dictatorship in New Or- 
leans. Knox was taken from the jail to the 
"prison ship," it was contended, by mere 
military force. Captain Gaines was never 
clothed with any civil authority, under his 
pretended appointment as deputy marshal. 
The act of congress required that a deputy 
marshal should qualify in the same way as 
his principal, by giving bond and taking an 
oath of office. Captain Gaines had done 
neither, and hence had no authority to act 
in the capacity of a deputy marshal. He 
was in realty acting in his military capacity, 
under the command of General Wilkinson. 
His order to Sergeant Dunbaugh, to take the 
witness from the jail and put him on board 
the vessel, was "in true military style," and 
was executed by Dunbaugh as a military 
command from his superior officer, which he 
was obliged to obey. The "rifling of private 
papers by unreasonable and illegal search," 
by General Wilkinson, was also made the 
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subject of borne very severe strictures, by 
Mr. Botts. 

Messrs. Hay and MacRae defended Gen- 
eral Wilkinson against all these charges with 
zeal and ability. They contended that he 
had acted with great moderation and cau- 
tion, considering his situation; "threatened in 
New Orleans by traitors without and ene- 
mies within." That so far from exercising 
the military power reposed in him in an ar- 
bitrary manner, to compel the attendance of 
witnesses before this court, he had turned the 
whole matter over to the civil authorities. 
Even admitting that Judge Hall had acted 
arbitrarily and illegally, (which was denied,) 
General Wilkinson could not be held responsi- 
ble for his acts, as there was no evidence 
that he had exercised any influence over him. 
The contrary was presumable, from the fact 
that Judge Hall and General Wilkinson were 
not then on good terms, owing to a former 
difficulty between them. It was conceded 
that ah attachment would lie for preventing 
or obstructing the attendance of a witness 
before the court, but denied that there could 
he any contempt in compelling a witness to 
come, in obedience to his summons, however 
illegal the means employed. If General Wil- 
kinson had resorted to illegal means to com- 
pel the attendance of the witness, he might 
have his action against him; but it could not 
constitute a ground of contempt. It was also 
contended that the acts complained of were 
committed, if at all, without the jurisdiction 
of the court, and therefore could not be In- 
quired into in this proceeding. 

MARSHALL, Chief Justice. The motion 
now under consideration was heard at this 
time, because it was alleged to be founded on 
a fact which might affect the justice of the 
case in which the court is about to be en- 
gaged, and because, while the bills were de- 
pending before the grand jury, the court 
might, without impeding the progress of the 
business, examine into the complaint which 
has been made. The motion is to attach 
General Wilkinson for a contempt of this 
court, by obstructing the fair course of jus- 
tice, with regard to a prosecution depending 
before it. In support of this charge has 
been offered the testimony of Mr. Knox, who 
states a conversation between General Wil- 
kinson and himself, previous to his being 
served with a subpoena, the object of which 
was to extract from him whatever informa- 
tion he might possess, respecting the expedi- 
tion which was the subject of inquiry in this 
court; and who states also, that he was after- 
wards summoned before Judge Hall, who ex- 
amined him upon interrogatories, and com- 
mitted him to gaol, whence he was taken by 
order of the deputy marshal, who was a 
military as well as civil officer, and put on 
board the Revenge, in which General Wilkin- 
son sailed, for the purpose of being brought 
from New Orleans to Richmond. 

That unfair practices towards a witness 



who was to give testimony in this court, or 
oppression under color of its process, although 
those practices and that oppression were act- 
ed in another district, would be punishable 
in the mode now suggested, provided the per- 
son who had acted therein came within the 
jurisdiction of the court, is a position which 
the court is not disposed to controvert; but it 
is also believed that this mode of punish- 
ment ought not to be adopted, unless the 
deviation from law could be clearly attached 
to the person against whom the motion was 
made, and unless the deviation were inten- 
tional, or unless the course of judicial pro- 
ceeding ' were or might be so affected by it 
as to make a punishment in this mode ob- 
viously conducive to a fair and correct ad- 
ministration of justice. The conversation 
which took place between General Wilkinson 
and the witness, on the arrival of the latter 
in New Orleans, was manifestly held with 
the intention of drawing from him any in- 
formation which he might possess relative to 
the expedition which was then the subject of 
inquiry. In this intention there was nothing 
unlawful. Government, and those who rep- 
resent it, may justifiably and laudably use 
means to obtain voluntary communications, 
provided those means' be not such as might 
tempt the person making them to give an 
improper coloring to his representations, 
which might afterwards adhere to them 
when repeated in court. The address stated 
to have been employed, the condescension and 
regard with which the witness was treated, 
are not said by himself to have been accom- 
panied with any indications of a desire to 
draw from him more than the truth. The 
offer of money, if with a view to corrupt, 
could not be too severely reprehended. It is 
certainly a dangerous species of communica- 
tion between those who are searching for 
testimony, and the person from whom it is 
expected. But in this case the court cannot 
contemplate the offer as being made with im- 
moral views. The witness had a right to de- 
mand from those he was expected to serve 
a small sum of money, sufficient to subsist 
him on his return to his home. He was ask- 
ed whether, on receiving this sum, his ob- 
jections to giving testimony would be remov- 
ed. This was certainly a delicate question, 
but it might be asked without improper mo- 
tives, and it was pressed no further. This 
is not shown to be an attempt to contaminate 
the source of justice, and a consequent con- 
tempt of the court in which it is adminis- 
tered. 

The imprisonment of Mr. Knox, and the or- 
der for conveying him from New Orleans to 
Richmond, were the acts of Judge Hall. 
Whether his proceedings were legal or ille- 
gal, they are not shown to have been in- 
fluenced by General Wilkinson, and this 
court cannot presume such to have been the 
fact; General Wilkinson, therefore, is not re- 
sponsible for them. They were founded, it 
is true, on an affidavit made by him; but 
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there was no impropriety in making this af- 
fidavit, and it remained -with the judge to de- 
cide what the law would authorize in the 
case. All the subsequent proceedings were 
directed by the civil authority. The agents 
who executed the orders of the judge were in- 
deed military men, who most probably would 
not have disobeyed the commander-in-chief; 
but that officer is not responsible, in this way, 
for having failed to interpose his authority, 
in order to prevent the execution of the or- 
ders of the judge, even if those orders ought 
not to have been given. 

Upon a full view of the subject, the ycase 
appears to have been this: General Wilkin- 
son was desirous that the testimony of the 
witness should be obtained; and aware of 
the accusations which had before been 
brought against him for the use he had made 
of the military power, he was desfrous of 
obtaining the testimony by lawful means, 
and therefore referred the subject to a judge 
of the territory, under whose orders all sub- 
sequent proceedings were taken. Whether 
the judge did or did not transcend the limits 
prescribed by law, those ministerial officers 
who obeyed his orders cannot be supposed to 
have acted with a knowledge that he had 
mistaken his power. Should it be admitted 
that this would be no defence for them in an 
action to obtain compensation for the injury, 
yet it furnishes sufficient evidence that no 
contempt was intended to this court by Gen- 
eral Wilkinson, that he lias not been guilty 
of any intentional abuse of its process, or of 
any oppression in the manner of executing it. 

It is said that Captain Gaines, the gentle- 
man whom the marshal appointed as his 
deputy for this particular purpose, had not 
taken the oath of office, and was therefore not 
legally qualified to act in that character. 
However correct this observation may be in 
itself, it does not appear to the court to jus- 
tify an attachment against General Wilkin- 
son. The person who sees in the possession 
of another a commission as deputy marshal, 
and sees that others are acting under that 
commission, ought not to be subjected to a 
process of contempt for having made no in- 
quiries respecting the oath which the law re- 
quires to be taken. 

The attachment will not be awarded, be- 
cause General Wilkinson cannot be consider- 
ed as having controlled or influenced the con- 
duct of the civil magistrate, and because in 
this transaction his intention appears to have 
been not to violate the laws. In such a case, 
where an attachment does not seem to be ab- 
solutely required by the justice due to the 
particular individual against whom the pros- 
ecution is depending, the court is more in- 
clined to leave the parties to the ordinary 
course of law, than to employ the extraor- 
dinary powers which are given for the pur- 
pose of preserving the administration of jus- 
tice in that purity which ought to be so uni- 
versally desired. 

25FKD.CAS. — 4 



Case K"o. 14,692g. 

UNITED STATES v. BURR.* 

[Coombs' Trial of Aaron Burr, 127.] 

Circuit Court, D. Virginia. Aug. 11, 1807. 

Juuoks— Qualifications— Formed and Expressed 
Opinions. 

[1. Persons who have deliberately formed and 
delivered an opinion on the guilt of an accused, 
are disqualified to serve as jurors.] 

[Cited in U. S. v. Hanway, Case No. 15,299.] 

[2. An opinion formed and delivered not upon 
the full case, but upon a point so essential as 
to go far towards a decision of the whole case, 
and to have a real influence on the verdict, will 
disqualify the person as a juror.] 

[3. The forming and delivering of an opinion \ 
that a person indicted for treason entertained 
the treasonable designs with which he is charged, 
and that he retained those designs, and was 
prosecuting them when the act charged in the 
indictment was alleged to have been committed, 
is good cause of challenge.] 

[At law. On challenge of jurors for cause 
on the trial of Aaron Burr. The examina- 
tion of the jurors summoned and the running 
comments of counsel and court "will be found 
reported in the main case, No. 14,G93.] 

Mr. Martin addressed the court at length 
on the qualifications of jurors. He insisted 
that the constitutional guaranty that every 
criminal shall be tried by an "impartial 
jury," required that the jurors should be per- 
fectly indifferent and free from prejudice. 
He enforced with much power the position 
that a man who had formed an opinion as to 
the criminal intention of the accused, al- 
though not as to the act, could not be con- 
sidered an impartial juror. He argued that 
Colonel Burr was not to be denied a fair 
trial because the public mind had been so 
filled with prejudice against him that there 
was some difficulty in finding impartial ju- 
rors. He referred to the inflammatory arti- 
cles which had been published against Colo- 
nel Burr in' the Alexandria Expositor and 
other newspapers, and inquired if he was to 
be held responsible for such publications. 
He referred, also, to the repeated declara- 
tions of the guilt of Colonel Burr by the 
counsel for the prosecution, at the examina- 
tion in June, as tending to create "such a 
ferment in the public mind that the prisoner 
could not have a fair trial." In the course of 
his argument he cited the following author- 
ities: 1 Reeves' Hist. Eng. Law, p. 329; 2 
Reeves' Hist. Eng. Law, 446; Carr's English - 
Liberties, 244, 248, 249; 2 McNally, 667; and 
Rex v. Dean of St. Asaph, and Rex v. Rob 1 
inson, 3 Term R. 428, note. 

Mr. Botts and Colonel Burr followed in 
some brief remarks. 

Messrs. MacRae. Wirt, and Hay replied at 
some length They insisted that mere im- 
pressions as to the criminal intentions of the 

i [For references to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, se*> 
footnote to Case No. 14,692a.] 
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accused were not sufficient to disqualify a 
juror, unless he had formed an opinion of his 
guilt as charged in the indictment. They 
relied much upon U. S. v. Callender [Case 
No. 14,709], in which Judge Chase refused 
. to reject a juror (Basset) who said that he 
had read the book, (for the publication of 
which the accused was prosecuted for a 
libel,) and had made up his mind that it was 
libellous, but had not made up his mind as 
to Callender being the publisher of the libel. 
Basset they insisted, had formed an opin- 
ion as to one material ingredient of the 
crime charged, but was not disqualified be- 
cause he had not made up his mind as- to 
the guilt of the accused, as charged in the 
indictment. So in this case; a juror who 
has merely formed an opinion as to the in- 
tentions of the accused has only made up his 
mind as to one ingredient of the crime char- 
ged in the indictment, and therefore is not 
disqualified, according to the principle set- 
tled in U. S. v. Callender [supra]. 

Air. Wickham rejoined, reviewing the ar- 
guments of the counsel for the prosecution. 
He denied that the decision in U. S. t. Cal- 
lender was a sufficient precedent to justify 
the swearing of the jurors whose cases were 
under consideration; and adverted to the 
fact that Judge Chase had been impeached 
for giving that very decision, and eighteen 
out of thirty-four senators had voted that 
the decision was erroneous and corrupt. 2 

Mr. Randolph closed the debate by a brief 
address. 

Before MARSHALL, Chief Justice, and 
GRIFFIX. District Judge. 

MARSHALL, Chief Justice. The great 
value of the trial by jury certainly consists 
in its fairness and impartiality. Those who 
most prize the institution, prize it because it 
furnishes a tribunal which may be expected 
to be uninfluenced by an undue bias of the 
mind. I have always conceived, and still 
conceive, an impartial jury as required by 
the common law, and as secured by the con- 
stitution, must be composed of men who will 
fairly hear the testimony which may be of- 
fered to them, and bring in their verdict ac- 
cording to that testimony, and according to 
the law arising on it. This is not to be ex 
pected, certainly the law does not expect it, 
where the jurors, before they hear the testi- 
mony, have deliberately formed and deliv- 
ered an opinion Lhat the person whom they 
are to try U guilty or innocent of the charge 
alleged against him. The jury should enter 
upon the trial with minds open to those im- 
pressions which the testimony and the law 
of the case ought to make, not with those 
preconceived opinions w T hich will resist those 
impressions All the provisions of the law 

2 This, however, was immediately discovered 
to be a mistake: as on the second article of the 
impeachment, which was for overruling the ob- 
jection to Basset, ten senators only voted 
"Guilty," and twenty-four "Not guilty." 



are calculated to obtain this end. Why is it 
that the most distant relative of a party can- 
not serve upon his jury? Certainly the 
single circumstance of relationship, taken in 
itself, unconnected with its consequences, 
would furnish no objection. The real reason 
of the rule is, that the law suspects the rela- 
tive of partiality; suspects his mind to be 
under a bias, which will prevent his fairly 
hearing and fairly deciding on the testi- 
mony which may be offered to him. The 
end to be obtained is an impartial jury; to 
secure this end, a man is prohibited from 
serving on it whose connexion with a party 
is such as to induce a suspicion of partiality. 
The relationship may be remote; the per- 
son may never have seen the party; he may 
declare that he feels no prejudice in the case; 
and yet the law cautiously incapacitates him 
from serving on the jury because it suspects 
prejudice, because in general persons in a 
similar situation would feel prejudice. 

It would be strange if the law was charge- 
able with the inconsistency of thus carefully 
protecting the end from being defeated by 
particular means, and leaving it to be de- 
feated by other means. It would be strange 
if the law would be so solicitious to secure a 
fair trial as to exclude a distant, unknown 
relative from the jury, and yet be totally re- 
gardless of those in whose minds feelings ex- 
isted much more unfavorable to an impar- 
tial decision of the case. It is admitted that 
where there are strong personal prejudices, 
the person entertaining them is incapacitat- 
ed as a juror, but it is denied that fixed 
opinions respecting his guilt constitute a 
similar incapacity. Why do personal preju- 
dices constitute a just cause of challenge? 
Solely because the individual who is under 
their influence is presumed to have a bias 
on his mind which will prevent an impartial 
decision of the case, according to the testi- 
mony. He may declare that notwithstand- 
ing these prejudices he is determined to lis- 
ten to the evidence, and be governed by it; 
but the law will not trust him. Is there 
less reason to suspect him who has pre- 
judged the case, and has deliberately formed 
and delivered an opinion upon it? Such a 
person may believe that he will be regulated 
by testimony, but the law suspects him, and 
certainly not without reason. He will listen 
with more favo' to that testimony which 
confirms, than to that which would change 
his opinion; it is not to be expected that he 
will weigh evidence or argument as fairly 
as a man whose judgment is not made up in 
the case. It is for this reason that a juror 
who has once rendered a verdict in a case, 
or who has been sworn on a jury which has 
been divided, cannot again be sworn in the 
same case. He is not suspected of personal 
prejudices, but he has formed and delivered 
an opinion, and is therefore deemed unfit to 
be a juror in the cause. 

Were it possible to obtain a jury without 
any prepossessions whatever respecting the 
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guilt or innocence of the accused, it would 
be extremely desirable to obtain such a jury; 
but this is perhaps impossible, and therefore 
will not be required. The opinion which has 
been avowed by rhe court is, that light im- 
pressions which may fairly be supposed to 
yield to the testimony that may be offered, 
which may leave the mind open to a fair 
consideration if that testimony, constitute 
no sufficient objection to a juror; but that 
those strong and deep impressions which will 
-close the mind against the testimony that 
may be offered in opposition to them, which 
will combat that testimony, and resist its 
force, do constitute a sufficient objection to 
him. Those who try the impartiality of a 
juror ought to test him by this rule. They 
ought to hear the statement made by himself 
or given by others, and conscientiously de- 
termine, according to their best judgment, 
whether in general m^n under such circum- 
stances ought to bf> considered as capable of 
hearing fairly, and of deciding impartially, 
on the testimony which may be offered to 
them, or as possessing minds in a situation 
to struggle against the conviction which that 
testimony might be calculated to produce. 
The court has considered those who have de- 
liberately formed and delivered an opinion 
on the guilt of the prisoner as not being in a 
state of mind fairly to weigh the testimony, 
and therefore as being disqualified to serve 
as jurors in the case. 

This much has been said relative to the 
opinion delivered yesterday, because the ar- 
gument of to-day appears to arraign that 
opinion, and because it seems closely con- 
nected with the point which is now to be de- 
cided. The question now to be decided is 
whether an opinion formed and delivered, not 
upon the full case, but upon an essential part 
of it not that the prisoner is absolutely guilty 
of the whole crime charged in the indict- 
ment, but that he is guilty in some of those 
great points which constitute it, does also 
•disqualify a man in the sense of the law and 
of the constitution from being an impartial 
juror. This question was adjourned yester- 
day for argument and for further considera- 
tion. It would seem to the court that to say 
that any man who had formed an opinion 
.on any fact conducive to the final decision of 
-the case would therefore be considered as 
disqualified from serving on the jury, would 
exclude intelligent and observing men, whose 
minds were really in a situation to decide 
upon the whole case according to the testi- 
mony, and would perhaps be applying the 
letter of the rule requiring an impartial jury 
w T ith a strictness which is not necessary for 
the preservation of the rule itself. But if 
the opinion formed be on a point so essential 
as to go far towards a decision of the whole 
case, and to have a real influence on the 
verdict to be rendered, the distinction be- 
tween a person who has formed such an opin- 
ion and one who has in his mind decided the 
whole case appears too slight to furnish the 



court with solid ground for distinguishing 
between them. The question must always 
depend on the strength and nature of the 
opinion which has been formed. In the case 
now under consideration, the court would 
perhaps not consider it as a sufficient objec- 
tion to a juror that he did believe, and had 
said, that the prisoner at a time considerably 
anterior to the fact charged in the indict- 
ment entertained treasonable designs against 
the United States. He may have formed 
this opinion, and be undecided on the ques- 
tion whether those designs were aban- 
doned or prosecuted up to the time when 
the indictment charges the overt act to have 
been committed. On this point his mind 
may be open to the testimony. Although 
it would be desirable that no juror should 
have formed and delivered such an opinion, 
yet the court is inclined to think it would 
not constitute sufficient cause of challenge. 
But if the juror have made up and declared 
the opinion that to the time when the fact 
laid in the indictment is said to have been 
committed the prisoner was prosecuting the 
treasonable design with which he is charged, 
the court considers the opinion as furnishing 
just cause of challenge, and cannot ,view the 
juror who has formed and delivered it as im- 
partial, in the legal and constituticmal sense 
of that term. 

The cases put by way of illustration appear 
to the court to be strongly applicable to that 
under consideration. They are those of bur- 
glary, of homicide, and of passing counter- 
feit money, knowing it to be counterfeit, 
cases in which the intention and the fact 
combine to constitute the crime. If, in case 
of homicide, where the fact of killing was 
admitted or was doubtful, a juror should 
have made up and delivered the opinion that, 
though uninformed relative to the fact of 
killing, he was confident as to the malice, he 
was confident that the prisoner had delib- 
erately formed the intention of murdering 
the deceased, and was prosecuting that in- 
tention up to the time of his death, or if 
on the charge of passing counterfeit bank 
notes, knowing them to be counterfeit, the 
juror had declared that, though uncertain as 
to the fact of passing the notes, he was con- 
fident that the prisoner knew them to be 
counterfeit, few would think such a person 
sufficiently impartial to try the cause accord- 
ing to testimony. The court considers these 
cases as strikingly analogous. 

It has been insisted that in Callender's 
Case an 'opinion was given different from 
that which is now delivered. I acknowl- 
edge that I had not recollected that case ac- 
curately. I had thought that Mr. Basset had 
stated himself to have read the booli char- 
ged as a libel, and to have formed the 
opinion that the publication was a libel. I 
find by a reference to the case itself that 
I was mistaken; that Mr. Basset had not 
read the book, and had only said that if 
it were such a book as it had been rcpre- 



U. S. v. BURR (Case No. 14,692h) 



[25 Fed, Cas. page 52] 



sented to hini he had no doubt of its be- 
ing a libel. This was going no further than 
Mr. Monis has gone, the challenge against 
whom has been overruled. Mr. Morris had 
frequently declared that if the allegations 
against the prisoner were true he was guilty, 
and Mr. Morris was determined to be an im- 
partial juror. 

With respect to the general question put 
in Callender's Case, the court considers it as 
the same with the general question put in 
this case. It was, "Have you made up and 
delivered the opinion that the prisoner is 
guilty or innocent of the charge laid in the 
indictment?" That is in substance, "Have 
you made up and delivered the opinion that 
the prisoner has been guilty of publishing 
a false, wicked, and malicious libel, which 
subjects him to punishment, under the act 
of congress on which he is indicted?" The 
same question is now substantially put. Ex- 
planatory questions are now put when they 
are necessary, and certain explanatory ques- 
tions might have been put in Callender's 
Case, had they been necessary. Had the 
case of Mr. Basset even been such as I 
thought it, had he read "The Prospect Be- 
fore Us," and thought it a libel, without de- 
ciding who was its author, he would have 
gone no further than to have formed an opin- 
ion that certain allegations were libellous, 
which is not dissimilar to the opinion that 
certain acts amount to treason. If, for ex- 
ample, a juror had said that levying an army 
for the purpose of subverting the govern- 
ment of the United States by force, and ar- 
raying that army in a warlike manner, 
amounted to treason, no person could sup- 
pose him on that account unfit to serve on 
the jury. The opinion would be one in 
which all must concur, and so was the opin- 
ion that "The Prospect Before Us" was a li- 
bel. Without determining whether the case 
put by Hawk. bk. 2, c. 43, § 28, be law or not, 
it is sufficient to observe that this case is to- 
tally different. The opinion which is there 
declared to constitute no cause of challenge 
is one formed by the juror on his own knowl- 
edge; in this case the opinion is formed 
on report and newspaper publications. 

The argument drawn from the situation of 
England during the rebellions of 1715 and 
1745, with respect to certain prominent chai*- 
acters whose situations made it a matter of 
universal notoriety that they were the ob- 
jects of the law, is founded entirely on the 
absolute necessity of the case, and the total 
and obvious impossibility of obtaining a jury 
whose minds were not already made up. 
Where this necessity exists the rule per- 
haps must bend to it, but the rule will bend 
no further than is required by actual neces- 
sity. The court cannot believe that at pres- 
ent the necessity does exist. The cases bear 
no resemblance to each other. There has 
not been such open, notorious war as to force 
conviction on every bosom respecting the 
fact and the intention. It is believed that 



a jury may be obtained composed of men 
who, whatever their general impressions 
may be, have not deliberately formed and 
delivered an opinion respecting the guilt or 
innocence of the accused. 

In reflecting on this subject, which I have 
done very seriously since the adjournment 
of yesterday, my mind has been forcibly 
impressed by contemplating the question pre- 
cisely in its reverse. If, instead of a panel 
composed of gentlemen who had almost 
unanimously formed and publicly delivered 
an opinion that the prisoner was guilty, the 
marshal had returned one composed of per- 
sons who had openly and publicly maintain- 
ed his innocence; who had insisted that, 
notwithstanding all the testimony in posses- 
sion of the public, they had no doubt that 
his designs were perfectly innocent; who 
had been engaged in repeated, open and ani- 
mated altercation to prove him innocent, and 
that his objects were entirely opposite to 
those with which he was charged— would 
such men be proper and impartial jurors? 
I cannot believe they would be thought so. 
I am confident I should not think them so. 
I cannot declare a juror to be impartial who 
has advanced opinions against the prisoner 
which would be cause of challenge if ad- 
vanced in his favor. 

The opinion of the court is that to have 
made up and delivered the opinion that the 
prisoner entertained the treasonable designs 
with which he is charged, and that he re- 
tained those designs and was prosecuting 
them when the act charged in the indict- 
ment is alleged to have been committed, is 
good cause of challenge. 



Case Wo. 14,69Sh. 

UNITED STATES v. BURR.* 

[Coombs' Trial of Aaron Burr, 140.] 

Circuit Court, D. Virginia. Aug. 18, 1807. 

Trial— Treason— Order of Proof. 

[On the trial of a person indicted for treason 
in levying war against the United States, the 
court cannot control the order of proof to the 
extent of requiring the prosecution to prove the 
overt act charged before proving the intention 
with which such act was committed.] 

[At law. Trial of indictment of Aaron Burr 
for treason in levying war against the United 
States.] 

Mr. Hay proceeded to the examination of 
the evidence on the part of the United States. 
General William Eaton was sworn, when Mr. 
Burr objected to this order of examining the 
witnesses. He said Mr. Hay had not stated 
the nature of General Eaton's testimony, but 
he presumed that it related to certain conver- 
sations said to have happened at Washington; 
adding that the propriety of admitting any 

i [For references to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
footnote to Case No. 14,692a.] 
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other testimony depended on the previous 
proof of an overt act. 

Mr. Hay.— Our object is to prove by him 
what is contained in his deposition, -which has 
been published. Upon this motion, (to compel 
the prosecution first to prove an overt act,) a 
long and animated- debate arose, in which 
Messrs. Botts, Wickhani, Lee, and Martin sup- 
ported the motion, and Mr. Wirt opposed it. 

By Colonel Burr's counsel it was urged, that 
as the charge of treason could not be estab- 
lished without proving an overt act of war, at 
the place specified in the indictment, the pros- 
ecutor should be required to prove an overt 
act before introducing evidence of intention 
merely. Why, it was asked, should the pros- 
ecutor be permitted to spend days, and per- 
haps weeks, inquiring into the intentions of 
Colonel Burr, when it had not been made to 
appear that such evidence could have any 
bearing on the case? All such evidence must 
amount to nothing if the prosecution failed in 
the end to prove an overt act of war on Blen- 
nerhassett's Island; which they must fail to 
do, because none had been committed. On an 
indictment for murder, it was said, the prose- 
cutor could not go into evidence of the evil 
intentions of the accused until the homicide 
had first been proved, unless that fact was ad- 
mitted. So in a case of arson, or burglary; 
the burning or entry of the house must be 
proved (if denied) before you could introduce 
evidence of intentions. The argument was 
pressed with much force and ingenuity, and a 
number of authorities cited. 

In opposition to the motion it was objected 
that the court had no authority to dictate as 
to the order in which the prosecution should 
bring forward their evidence. If competent, 
and material to the issue, the court could. not 
reject it. Intention being an ingredient of the 
crime of treason, such evidence was material 
to the issue, and therefore must be received. 
The counsel for the prosecution thought that 
to begin with this evidence was the most lucid 
way of presenting the transaction to the jury, 
and they had a right to exercise their own 
judgment on that point. The most natural 
and luminous way of proceeding was to com- 
mence at the inception of the conspiracy, and 
trace it, step by step, to its consummation. 

At the close of the argument on this motion 
the court adjourned. 

Before MARSHALL, Circuit Justice, and 
GRIFFIN, District Judge. 

MARSHALL, Circuit Justice. Although this 
is precisely the same question relative to the 
order of evidence which was decided by this 
court on the motion to commit, yet it is now 
presented under somewhat different circum- 
stances, and may, therefore, not be consid- 
ered as determined by the former decision. 
At that time no indictment was found, no 
pleadings existed, and there was no standard 
by which the court could determine the rele- 
* vancy of the testimony offered, until the fact 
to which it was to apply should be disclosed. 



There is now an indictment specifying the 
charge which is to be proved on the part of 
the prosecution, there is an issue made up 
which presents a point to which all the testi- 
mony must apply, and consequently it is in the 
power of the court to determine with some 
accuracy, on the relevancy of the testimony 
which may be offered. 

It is contended in support of the motion 
which has been made, that, according to the 
regular order of evidence and the usage of 
courts, the existence of the fact on which the 
charge depends ought to be shown before any 
testimony explanatory or confirmatory of that 
fact can be received. Against the motion, it 
is contended that the crime alleged in the in- 
dictment consists of two parts, the fact and 
the intention; that it is in the discretion of 
the attorney for the United States first to ad- 
duce the one or the ottei, and that no in- 
stance has ever occurred of the interference 
of a court with that arrangement which he 
has thought proper to make. 

As is not unfrequent, the argument on both 
sides appears to be, in many respects, correct. 
It is the most useful and appears to be the 
natural order of testimony to show first the 
existence of the fact respecting which the in- 
quiry is to be made. It is unquestionably at- 
tended with this advantage: there is a fixed 
and certain object to which the mind applies 
with precision all the testimony which may be 
received, and the court can decide w T ith less 
difficulty on the relevancy of all the testimony 
which may be offered; but this arrangement 
is not clearly shown to be established by any 
fixed rule of evidence, and no case has been 
adduced in which it has been forced by the 
court on the counsel for the prosecution. On 
one side it has been contended that by requir- 
ing the exhibition of the fact in the first in- 
stance a great deal of time may be saved, 
since there may be a total failure of proof 
with respect to the fact; and this argument 
has been answered by observing that should 
there even be such failure they could not in- 
terpose and arrest the progress of the cause, 
but must permit the counsel for the prosecu- 
tion to proceed with that testimony which is 
now offered. Levying of war is a fact which 
must be decided by the jury. The court may 
give general instructions on this as on every 
other question brought before them, but the 
jury must decide upon it as compounded of 
fact and law. Two assemblages of men, not 
unlike in appearance, possibly may be, the 
one treasonable and the other innocent. If, 
therefore, the fact exhibited to the court and 
juiy should, in the opinion of the court, not 
amount to the act of levying war, the court 
could not stop the prosecution, but must per- 
mit the counsel for the United States to pro- 
ceed to show the intention of the act, in order 
to enable the jury to decide upon the fact 
coupled with the intention. The consumption 
of time would probably be nearly the same 
whether the counsel for the prosecution com- 
menced with the fact or the intention, provid- 
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ed those discussions which respect the admis- 
sibility of evidence would be as much avoided 
in the one mode as in the other. The princi- 
pal importance which, viewing the question in 
this light, would seem to attach to its decision, 
is the different impressions which the fact it- 
self might make, if exhibited at the commence- 
ment or close of th? prosecution. Although 
human laws punish actions, the human mind 
spontaneously attaches guilt to intentions. 
The same fact, therefore, may be viewed very 
differently where the mind is prepared by a 
course of testimony calculated to impress it 
with a conviction of the criminal designs of 
the accused, and where the fact is stated with- 
out such preparation. The overt act may be 
such as to influence the opinion on the testi- 
mony afterwards given respecting the inten- 
tion; and the testimony respecting the inten- 
tion may be such as to influence the opinion 
on the testimony which may be afterwards 
given respecting the overt act. On the ques- 
tion of consuming time, the argument was pla- 
ced in one point of view, by the counsel for 
the defence, which excited some doubt. The 
case was supposed of only one witness to the 
overt act, and a declaration that it could be 
proved by no other. The court was asked 
whether the counsel would be permitted then 
to proceed to examine the intentions of the ac- 
cused, and to do worse than waste the time 
of the court and jury, by exposing, without a 
possible object, the private views -and inten- 
tions of any person whatever. Perhaps in 
such a case the cause might be arrested; but 
this does not appear to warrant the inference 
that it might be arrested because the fact 
proved by the two witnesses did not appear 
to the court to amount to the act of levying 
war. In the case supposed the declaration of 
war is positive, and a point proper to be re- 
ferred to the court occurs, which suspends 
the right of the jury to consider the subject, 
and compels them to bring in a verdict of not 
guilty. In such a case no testimony could be 
relevant, and all testimony ought to be ex- 
cluded. Suppose the counsel for the prosecu- 
tion should say that he had no testimony to 
prove the treasonable intention; that he be- 
lieved confidently the object of the assemblage 
o'f men on Blennerhassett's island to be inno- 
cent; that it did not amount to the crime of 
levying war— surely it would be a wanton and 
useless waste of time to proceed with the ex- 
amination of the overt act. When such a case 
occurs, it cannot be doubted that a nolle pro- 
sequi will be entered, or the jury directed, 
with the consent of the attorney, to find a 
verdict of not guilty. 

It has been truly stated that the crime al- 
leged in the indictment consists of the fact, 
and of the intention with which that fact was 



committed. The testimony disclosing both the 
fact and the intention must be relevant. The 
court finds no express rule stat ; ng the order 
in which the attorney is to adduce relevant 
testimony, nor any case in which a court has 
interfered with the arrangement he has made. 
No alteration of that arrangement, therefore, 
will now be directed. But it is proper to add 
that the intention which is considered as rele- 
vant in this stage of the inquiry is the inten- 
tion which composes a part of the crime, the 
intention with which the overt act itself was 
committed— not a general evil disposition, or 
an intention to commit a distinct fact. This 
species of testimony, if admissible at all, is 
received as corroborative or confirmatory testi- 
mony. It does not itself prove the intention 
with which the act was performed, but it ren- 
ders other testimony probable which goes to 
that intention. It is explanatory of, or assist- 
ant to, that other testimony. Jsow it is essen- 
tially repugnant to the usages of courts, and 
to the declarations of the books by whose au- 
thority such testimony is received, that cor- 
roborative or confirmatory testimony should 
precede that which it is to corroborate or con- 
firm. Until the introductory testimony be giv- 
en, that which is merely corroborative is not 
relevant, and of consequence, if objected to. 
cannot be admitted without violating the best 
settled rales of evidence. 

This position may be illustrated by a direct 
application to the testimony of General Eaton. 
So far as his testimony relates to the fact 
charged in the indictment, so far as it relates 
to levying war on Blennerhassett's island, so 
far as it relates to a design to seize on New 
Orleans, or to separate by force the Western 
from the Atlantic states, it is deemed rele- 
vant and is now admissible. So far as it re- 
spects other plans to be executed in the city 
of Washington, or elsewhere, if it indicate a 
treasonable design, it is a design to commit a 
distinct act of treason, and is therefore not 
relevant to the present indictment. It can on- 
ly* by showing a general evil intention, render 
it more probable that the intention in the par- 
ticular case was evil. It is merely additional 
or corroborative testimony, and, therefore, if 
admissible at any time, is only admissible ac- 
cording to rules and principles which the court 
must respect, after hearing that which it is to 
confirm. 

The counsel will perceive how many ques- 
tions respecting -the relevancy of testimony the 
arrangement proposed on the part of the pros- 
ecution will most probably produce. He is, 
however, at liberty to proceed according to 
his own judgment, and the court feels itself 
bound to exclude such testimony only as at 
the time of its being offered does not appear 
to be relevant. 
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Case No. 14,693. 

UNITED STATES v. BURR. 1 
[Coombs' Trial of Aaron Burr, 1.] 
Circuit Court, D. Virginia. Aug. 31, 1807. 
Jcroiis— Qualifications— CnALLEXGE— Bail— Mo- 
tion for Attachment for Contempt — Pending 
Criminal Prosecution — Evidence before 
Grand Jury — Witness — Refreshing Recol- 
lection by Memoranda — Treason — Proof of 
Intention before Proof of Overt Act — Facts 
Out of District— Levying War— What Con- 
stitutes — Principals — Indictment — Evidence 
— Pleading as Waiver— Verdict. 
[1. A man must not only have formed but de- 
clared an opinion to disqualify him as a juror.] 

[2. A person accused should be retained in 
custody or required to give security for his 
appearance while his examination is pending, 
but only on evidence sufficient to furnish proba- 
ble cause.] 

[3. The pendency of a criminal prosecution 
is no objection to the hearing of a motion for 
attachment for a contempt in obstructing the 
administration of the justice of the court, in the 
irregular examination of witnesses prior to the 
hearing, practicing on their fears, and forcibly 
deporting them from another district to testify 
against accused.] 

[4. A paper to go before the grand jury must 
be relevant to the case; but the fact that it is 
referred to by a witness and wanted by the grand 
jury is sufficient to establish its relevancy.] 

[Distinguished in U. S. v. Watkins, Case No. 
16,649, on the point as to the power and dury 
of the court to instruct the grand jury as to the 
admissibility and competency of evidence to be 
offered.] 

[5. The prosecution may challenge a juror for 
cause.] 

[Cited in U. S. v. Douglass, Case No. 14,989.] 

[6. A witness cannot refresh his memory as 
to conversations by reference to memoranda cop- 
ied by himself from notes made by him at the 
times of the conversations.] 

[7. On the trial of an indictment for treason 
in levying war against the United States, any 
proof of intention formed before the overt act 
charged, if relevant thereto, may be admitted 
before proof of the act itself. Proof of remote 
intentions may be relevant by proof of the con- 
tinuance of the intentions, and consequently is 
admissible.] 

[Cited in U. S. T . Doebler, Case No. 14,977.] 

[8. Facts out of the district may be proved aft- 
er the over*: act, as corroborative evidence of the 
intention.] 

[9. When war is actually levied by an assem- 
blage of men in a posture of war, for a treason- 
able object, any one who, being leagued in the 
general conspiracy, performs any overt act consti- 
tuting a part in such fact of levying war, how- 
ever remote from the scene of action, or however 
minute that part, is guilty as a principal traitor, 
for the fact of levying war may consist of a mul- 
tiplicity of acts performed in different places by 
different persons.] 

[Cited in U. S. v. Greathouse, Case No. 15,- 
254.] 

[10. Quazie, whether a person who advises or 
procures a treasonable warlike assemblage, and 
does nothing more, is guilty of treason under the 
constitution.] 

[11. To constitute the assemblage of a body 
of men for the purpose of making war against 

i [For references to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
footnote to Case No. 14,C92a.] 



the government an act of levying war, it must 
be a warlike assemblage, carrying the appearance 
of force, and in a situation to practice hostility.] 

[Cited in U. S. v. Hanway, Case No. 15,299.] 

[12. An indictment for treason in levying war 
against the United States must specify an overt 
act. It is not sufficient if it merely charge de- 
fendant in general terms with having levied war, 
omitting the expression of place or circumstance. 
And the charge must be proved as laid.] 

[13. An indictment for treason in levying war 
against the United States, charging defendant 
with being present at the place of the treason- 
able assemblage charged as the overt act, cannot 
be sustained if defendant was not with the as- 
semblage at any time before it reached such 
place; if he did not join it there, or intend to 
join it there; if his personal co-operation in the 
general plan was to be afforded elsewhere, at a 
great distance, in a different state; and if the 
overt acts of treason to be performed by him 
were to be distinct overt acts.] 

[14. Proof of procurement of a warlike assem- 
blage, if admissible to establish a charge of actual 
presence under an indictment for treason in levy- 
ing war against the United States, must be 
made in the same manner and by the same kind 
of testimony which would be required to prove 
actual presence.] 

[15. A person who advised or procured the war- 
like assemblage charged as the overt act of trea- 
son cannot be convicted of treason until after 
the conviction of one of those charged with the 
overt act.] 

[16. Pleading to an indictment in which a per- 
son is charged as having committed an act cannot 
be construed to waive a right which he would 
have possessed had he been charged with hav- 
ing advised the aci" ] 

[17. On the trial of an indictment for trea- 
son in levying war against the United States, no 
testimony relative to the conduct or declarations 
of the prisoner elsewhere and subsequent to the 
overt uct charged is admissible, in the absence 
of proof of the overt act by two witnesses.] 

[18. A verdict- "We of the jury say that A. 
B. is no* proved to be guilty under this indict- 
ment by any evidence submitted to us. We 
therefore find him not guilty,"— is, in effect, a 
verdict of acquittal, and will be allowed to stand 
as rendered, an entry being made on the record of 
"Not guilty."] 

2 Before MARSHALL, Chief Justice, and 
GRIFFIN, District Judge. 

The court was opened at half past twelve 
o'clock, when Col. Aaron Burr appeared, with 
his counsel, Edmund Randolph, John Wick- 
ham, Benjamin Botts and John Baker. [Luth- 
er Martin also appeared as counsel at a later 
stage of the trial.] 

George Hay. Dist. Atry., William Wirt, and 
Alexander MacRae, counsel for the prosecu- 
tion. 



The clerk having called the names of the 
gentlemen who had been summoned on the 
grand jury, Mr. Burr's counsel demanded a 
sight of the panel, which was shown to them. 

Mr. Burr addressed the court, pointing out 
some irregularities in summoning a part of 
the panel. The marshal, he said, by the law 
of Virginia under* which he acted, was re- 

2 [Prior proceedings on the examination for 
commitmei.t will be found reported as Case No. 
14,692a.] 
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quired to summon twenty-four freeholders of 
the state to compose the grand jury. When 
he has summoned that number his function 
is completed. He proposed to inquire of the 
marshal and his deputies what persons they 
had summoned, and at what periods, to as- 
certain whether some had not been substi- 
tuted in the place of others stricken off the 
panel. After some discussion as to the au- 
thority of the marshal to excuse grand jurors 
who had once been summoned, and to substi- 
tute others on the panel in lieu of them, 

MARSHALL, Chief Justice, remarked that it 
was not in the power of the marshal to sum- 
mon more than twenty-four, as the act of as- 
sembly authorized only that numbei\ If he 
should summon twenty-live, the last would 
not have power to act; and the marshal 
would have no power to displace any one of 
the others, to put the last in his place. When 
the panel had been completed by the marshal, 
its deficiencies could only be supplied from 
the bystanders, under the directions of the 
court. 

Mr. Burr said, the court having established 
the principle, we must ask their aid to come 
at the facts. We wish to know when certain 
persons were summoned, when discharged, 
and whether other persons were substituted 
in their stead. 

Major Scott, the marshal, said he had not 
the least objection to state all the facts. A 
few days ago he had received a letter from 
Col. John Taylor, of Caroline, one of those 
whom he had summoned on the jury, stating 
that a hurricane had destroyed his carriage- 
house, and with it his carriages, so that he 
could not use them; and that indisposition 
would prevent him from riding to Richmond 
on horseback. This letter he had laid before 
their honors, and the chief justice had deemed 
his excuse reasonable. He had then sum- 
moned Mr. Barbour to serve in Col. Taylor's 
place. He had also received a letter from 
Mr. John MacRae, informing him that he was 
going to leave the state for his health. He 
had, in consequence, summoned Doctor Fou- 
shee in his place. He added, that he felt it 
his duty to bring twenty-four jurymen into 
court, and acted upon that principle. 

THE COURT decided that Mr. Barbour and 
Dr. Foushee were not on the grand jury. 

Mr. Burr said, the panel being now reduced 
to sixteen, he understood it to be the proper 
time to make any other exceptions to the 
panel. With regret he should proceed to ex- 
ercise the privilege of challenging for favor; 
and in the exercise of this right he should 
perhaps appeal to the authority of the court to 
try the jurors challenged. 

Mr. Hay called for the law justifying the 
application. 

Mr. Burr said he desired it to be distinctly 
understood that he claimed the same right of 
challenging the grand jury for favor that he 
had of challenging the petit jury. He admit- 
ted it was not a peremptory challenge, but 
that he must show good cause to support it. 



It would, of course, be necessary to appoint 
triers to decide, and before whom the party 
and the witnesses to prove or disprove the fa- 
vor must appear. 

Mr. Botts argued and cited authorities in 
support of the motion. 

Mr. Hay disavowed the intention of oppos- 
ing substantial exceptions, and admitted the 
law to be as stated by the opposite counsel.3 

Mr. Burr.— I shall, then, proceed to name 
the persons and causes of challenge. The 
first I shall mention is William B. Giles, 
against whom there are two causes of chal- 
lenge. The first is a matter of some noto- 
riety, because dependent on certain docu- 
ments or records; the second is a matter of 
fact w r hich must be substantiated by wit- 
nesses. As to the first, Mr. Giles, when in 
the senate of the United States, had occa- 
sion to pronounce his opinion on certain 
documents by which I was considered to be 
particularly implicated. Upon those docu- 
ments he advocated the propriety of sus- 
pending the writ of habeas corpus. The con- 
stitution however, forbids such suspension, 
except in cases of invasion or insurrection, 
when the public safety requires it. It was 
therefore to be inferred that Mr. Giles did 

3 This is in accordance with both Robert- 
son's and Carpenter's reports. But in his speech 
on the motion to arrest the evidence, Mr. Hay 
said the challenge of grand jurors was "not 
warranted by any English precedent," and inti- 
mated that he had acquiesced in it because he 
was indifferent "whether A, B and C, or D, E 
and F composed a part" of the grand jury. 
Mr. Martin, in his reply to Mr. Hay, said, "if 
he had examined Hawkins's Pleas of the Crown, 
even in the index, he would have found that 
grand jurors may be challenged. It is there 
briefly stated that any person under prosecution 
may, before he is indicted, challenge a grand 
juror, as being outlawed for felony, &c, a vil- 
lein, or returned at the instance of the prosecu- 
tor, or not returned by the proper officer." He 
also referred to the "American Museum," where, 
he said, it would be seen "that in a case that 
came before Judge Grimke, in South Carolina, 
it was expressly decided that the counsel of the 
accused hsve a right to challenge, for good 
cause, all or any of the grand jury." These au- 
thorities do not seem to sustain Mr. Burr's posi- 
tion, that he had the same right to challenge the 
grand jury "for favor" that he had of chal- 
lenging the petit jury. Hawkins says, "it seems" 
that grand jurors may be challenged as afore- 
said, but refers to no decision on that subject. 
At most the authority goes no further than this: 
that a grand juror may be challenged for in- 
competency, or for being irregularly or improper- 
ly returned. This is a very different thing from 
a general right of challenge "for favor." It is 
believed that no authority, anterior to this trial, 
can be found extending the right to challenge 
grand jurors further than the citation from Haw- 
kins goes. Later decisions and dicta may be 
found, admitting the right of challenge for fa- 
vor; but it is believed they are all based upon 
the authority of Burr's Case, or on special statu- 
tory provisions. In Com. v. Clark, 2 Browne, 
325, Judges Tilghman and Breckenridge allowed 
a challenge for favor. In U. S. v. White [Case 
No. 16,679], the court said that "an exception 
for favor which might be a good cause of chal- 
lenge^ cannot be pleaded to the indictment." The 
decision in the formei case, and the implication 
in the latter, are both based upon the authority 
of Burr's Cast 
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suppose that there was a rebellion or insur- 
rection, and a public danger of no common 
kind. It is hardly necessary to observe that 
with this rebellion, and this supposed dan- 
ger, I myself had been supposed to be con- 
nected. Perhaps this may be a sufficient rea- 
son to set aside Mr. Giles. But if not, I shall 
endeavor to establish by evidence that he has 
confirmed these opinions by public declara- 
tions; that he has declared that these docu- 
ments, involving me, contained guilt of the 
highest grade. 

Mr. Botts.— There is no necessity of adding 
anything to the observations of Colonel Burr. 
If the right of challenge exists, the right to 
try the challenge exists also. But while I 
am up, I will declare that no reflection is in- 
tended to be made on the character or con- 
duct of Mr. Giles. That gentleman will be 
•candid enough to admit that there is not the 
least design to wound his feelings. It is 
with the utmost reluctance that Colonel Burr 
has prevailed upon himself to advance this 
exception. I have authorities, however, to 
prove that these two causes are sufficient to 
disqualify Mr. Giles. The first relates to his 
public, the second to his individual conduct. 

Mr. Giles.— As to exceptions to myself per- 
sonally, I can have no objection to have them 
tried. The court will, however, perceive the 
delicate situation in which I shall be placed. 
The triers will have to interrogate witnesses, 
and the result either way is ineligible. I 
have no objection to state to the court every 
impression I have ever had upon this sub- 
ject. But to calling witnesses to detail loose 
conversations, so liable to be misunderstood, 
forgotten, or misrepresented, I am certainly 
opposed. 

Mr. Hay.— I was about to make a proposi- 
tion which might relieve us from all this use- 
less embarrassment, and which might grati- 
fy the views of the accused. If the gentle- 
men who are challenged on the jury will 
consent to withdraw themselves, I can have 
no objection. I am content that every one 
who has made declarations expressive of a 
decisive opinion should be withdrawn from 
the jury. I am not disposed to spend time 
on such points as these. 

Mr. Burr.— It will certainly save time, and 
I assent to the proposition. 

Mr. Giles.— The circumstances which have 
just occurred place me in an unpleasant sit- 
uation. I have no objection to disclose in 
the usual way, with candor, the real state 
of my mind in relation to the accused. But 
I have an objection to the introduction of 
witnesses to prove casual expressions, which 
are so liable to be misconceived. In the 
present state of things, expressions might be 
imputed to me which I never used, or ex- 
pressions which I really used might be mis- 
taken or misrepresented by the witness; or 
the witness might deduce inferences from 
my expressions which they did not justify. 
It was by no means agreeable to me to have 
been summoned on this grand jury. But 



for some time past I have invariably pur- 
sued this maxim: "Neither to avoid nor to 
solicit any public appointment; but when 
called to the discharge of any public duty by 
the proper authority, conscientiously to at- 
tempt its execution." In undertaking to 
serve on the present grand jury, I was in- 
fluenced by the same consideration. With re- 
spect to my public conduct, I presume it is 
of public notoriety, and it will speak for it- 
self. I not only voted for the suspension of 
the privilege of the writ of habeas corpus, in 
certain cases, but I proposed that measure. 
I then thought, and I still think, that the 
emergency demanded it; that it was fully 
justified by the evidence before the senate; 
and I now regret that the nation had not 
energy enough to support the senate in that 
measure. This opinion was formed upon the 
state of the evidence before the senate, 
which, in all questions of a general nature, 
is of a very different character from the 
legal evidence necessary in a. judicial inves- 
tigation. My mind is, however, free to re- 
ceive impressions from judicial evidence. 
In relation to the accused, I feel very de- 
sirous, and have often so expressed myself, 
that the various transactions imputed to him 
should undergo a full and fair judicial in- 
vestigation; and that, through that medium, 
they should receive their just and true char- 
acter, whatever in point of fact they might 
be, and that he should be presented in that 
character to the world. I have no personal 
resentments against the accused; and if he 
has received any information inconsistent 
with this statement, it is not true. How- 
ever, as it is left to me to elect whether to 
serve on the grand jury or not, I will cer- 
tainly withdraw. 

The CHIEF JUSTICE.— The court thinks 
that if any gentleman ha$ made up and de- 
clared his mind it would be best to with- 
draw. 

Mr. Burr.— A gentleman who has prejudg- 
ed this cause is certainly unfit to be a jury- 
man. It would be an effort above human 
nature for this gentleman to divest himself 
of all prepossessions. I believe his mind to 
be as pure and unbiased as that of any gen- 
tleman under such circumstances. But the 
decisive opinion he has formed upon this 
subject, though in his public character, dis- 
qualifies him for a juryman. But he is one 
of the last men on whom I would wish to 
cast any reflections. So far from having any 
animosity against him, he would have been 
one of those whom I should have ranked 
among my personal friends. The other gen- 
tleman whom I shall challenge is Wilson 
Cary Nicholas. 

Mr. Nicholas desired that the objection 
against him should be stated. 

Mr. Bun*.— The objection is, that he has en-* 
tertained a bitter personal animosity against 
me; and therefore I cannot expect from him 
that pure impartiality of mind which is nec- 
essary to a correct decision. I feel the deli- 
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cacy of my situation; but if the gentleman 
will consent to withdraw, I will waive any 
further inquiry. 

Col. Wilson C. Nicholas rose and ad- 
dressed the court as follows: My being in 
this situation certainly was not a thing of 
choice. When I was summoned by the mar- 
shal, I urged him in the strongest manner to 
excuse me. I mentioned to him that it would 
be extremely inconvenient to me to attend 
the court, and that it w r ould be very unpleas- 
ant to serve on the jury, on account of the 
various relations in which I had stood to 
Colonel Burr. I had been in congress at the 
time when the attempt was made to elect 
Colonel Burr president of the United States. 
My feelings and opinions on that occasion 
are well known. I had served three years 
in the senate while Colonel Burr was presi- 
dent of that body, and was one of those who, 
previous to the last election, had taken a 
very decided part in favor of the nomination 
of the present vice president, for the office 
at that time filled by Colonel Burr. More- 
over, from the time that Colonel Burr first 
went to the Western country, my suspicions 
w r ere very much excited as to his probable 
objects in that part of the United States; in 
consequence of which I gave early, and per- 
haps too great, credit to the charges which 
were brought against him. Such was my 
opinion of the importance of New Orleans, 
not only to the prosperity, but to the union 
of the states, that I felt uncommon anxiety 
at what I believed to be the state of our af- 
fairs in the West, and had expressed my im- 
pressions very freely in conversation, and in 
letters to my friends during the last winter. 
Under these circumstances, I doubted the 
propriety of my being put on the jury; but 
I felt no distrust of myself, as I was confi- 
dent that I could discharge the duty under 
just impression of what I owe to my coun- 
try, to the accused, and to my own character. 
The marshal assured me that he felt the 
strongest disposition to oblige me, but that 
he thought he could not do it consistently 
with his duty. He supposed there was 
scarcely a man to be found who had not 
formed and expressed opinions about Colonel 
Burr. That he, too, was in a situation of great 
delicacy and responsibility, and that without 
the utmost circumspection on his part, he 
would be exposed to censure. I renewed 
my application to the marshal several times, 
and always received the same answer. Thus 
situated, I determined to attend the court, 
both from a sense of duty and because I 
would not put it in the power of the mali- 
cious and those disposed to slander me to 
assign motives for absenting myself which 
had no kind of influence on me. Another 
reason for pursuing this course presented it- 
self some time after I had formed this de- 
termination. I conceived that an attempt 
had been made to deter me from attending 
this court. I was informed by a friend in 
the city, that he had heard that one of the 



most severe pieces which had ever been seen 
was preparing for publication, if I did at- 
tend, and serve on the grand jury. From 
what quarter this attack was to come, I do 
not know. The only influence which that cir- 
cumstance had was to confirm me in the de- 
termination I had made, as I was much more 
inclined to defy my enemies than to ask 
their mercy or forbearance. From the first 
I hesitated whether I ought not to make the 
same representation to the court that I had 
made to the marshal. As I was in doubt on 
the subject before I came from home, I com- 
mitted to paper the substance of what I have 
now said, and consulted three gentlemen 
who were lawyers, men of honor, and my 
personal friends. Their advice to me was 
not to mention it, for they did not believe 
that the court would or ought to discharge 
me for the reasons I had mentioned. As I 
was in doubt myself I determined to follow 
their advice, and the more readily as they 
seemed confident that I would not be dis- 
charged, and I was not ambitious of acquir- 
ing in this way a reputation for scrupulous 
delicacy. I was perfectly willing that my 
reputation should rest on the general tenor 
of my life, and did not believe that my char- 
acter required such a prop. At present I feel 
myself embarrassed how to act. I certainly 
was, and am, anxious not to serve on the 
jury, but am unwilling to withdraw, lest it 
should be thought that I shrink from the dis- 
charge of public duty of great responsibility, 
and am not willing to be driven from the 
discharge of that duty in a way which should 
lead to a belief that the objection to me is 
either acknowledged to be well founded or 
has been sustained by the court. Upon this 
subject, the example of Mr. Giles has great 
weight with me. That consideration, and a 
hope that my motives cannot now be misun- 
derstood or misrepresented, will induce me 
to do as he has done. 

Colonel Burr.— The circumstance mention- 
ed by the gentleman, that an attempt lias 
been made to intimidate him, must have 
been a contrivance of some of aiy enemies 
for the purpose of irritating him, and in- 
creasing the public prejudice against me, 
since it was calculated to throw a suspicion 
on my cause. Such an act was never sanc- 
tioned by me, nor by any of my friends. I 
view it with indignation, and disclaim any 
knowledge of the fact in question. 

THE COURT established the following as 
being the proper questions to be put to ju- 
rors: First, have you made up your mind on 
the case, or on the guilt of Colonel Burr, 
from the statements you have seen in the 
papers or otherwise? and finally, have you 
formed and expressed (or delivered) an opin- 
ion on the guilt or innocence of Colonel Burr 
(or the accused?) 

Mr. Joseph Eggleston asked to be excused 
from serving on the grand jury. He had, on 
reading the deposition of Gen. Eaton in the 
newspapers, expressed considerable warmth 
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and indignation on the subject likely to come 
before the grand jury, and on that account 
*it might be both indelicate and improper for 
him to serve on that body. But after being 
examined by the CHIEF JUSTICE as to the 
nature of the opinions he had formed, Mr. 
Burr remarked, that the industry which had 
been used to prejudice the public mind against 
him left him very little chance of an impar- 
tial jury, and that on the subject of Major 
Eggleston's application to be excused he 
should remain perfectly passive. The court 
did not excuse him. 

The panel was here called over, and four- 
teen only appeared. The marshal then sum- 
moned from the bystanders John Randolph, 
Jr., and William Foushee. The court ap- 
pointed Mr. John Randolph foreman of the 
grand jury. Being called upon to take the 
foreman's oath, Mr. Randolph asked to be 
excused from serving, on the ground that he 
had formed an opinion concerning the nature 
and tendency of certain transactions imputed 
to Col. Burr. 

Mr. Burr remarked that he was really 
afraid they should not be able to find any 
man without such prepossessions. 

The CHIEF JUSTICE remarked that a 
man must not only have formed, but de- 
clared an opinion, to disqualify him. Mr- 
Randolph said he did not recollect of having 
declared one; and he was not excused. 

Mr. John- Randolph was then sworn as 
foreman; and the rest of the panel being 
called to the book, when the name of Dr. 
Foushee was called he stated that from read- 
ing the president's message, Gen. Eaton's dep- 
osition, and other publications, he had form- 
ed an opinion of Col. Burr's guilt. After 
some discussion, Dr. Foushee was permitted 
to withdraw, and Col. James Barbour was 
summoned in his place. 

The grand jury were then sworn, as fol- 
lows : John Randolph, Junior, Foreman, 
Joseph Eggleston. Joseph C. Cabell, Littleton 
W. Tazewell, Robert Taylor, James Pleas- 
ants, James M. Garnett, William Daniel, 
John Brockenbrough, John Mercer, Edward 
Pegram, Mumford Beverly, John Ambler, 
Thomas Harrison, Alexander Shephard, and 
James Barbour. 

The CHIEF JUSTICE delivered an appro- 
priate charge to the grand jury, in which he 
particularly dwelt upon the nature of trea- 
son, and the testimony requisite to prove it; 
after which the jury retired. 

Mr. Burr then stated his desire that the 
court should instruct the grand jury on cer- 
tain leading points, as to the admissibility 
of certain evidence which he supposed would 
be laid before the grand jury by the attor- 
ney for the United States. 

Mr. Hay objected to the proposition as un- 
precedented. After some discussion, in which 
Messrs. Burr, Hay, Randolph, and Botts par- 
ticipated, 

The CHIEF JUSTICE observed that he was 
not prepared at present to say whether the 



same evidence was necessary before the 
grand jury as before the petit jury; whether 
two witnesses to an overt act were required 
to satisfy a grand jury. This was a point he 
would have to consider. ' That he had not 
made up his mind on the evidence of facts 
said to be done in different districts; how 
far the one could be adduced as evidence in 
proof or confirmation of the others; but his 
present impression was, that facts done with- 
out the district may be brought in to prove 
the material fact said to be done within the 
district, when. that fact was charged. 

The question was postponed for further dis- 
cussion, on Mr. Hay's pledging himself that 
no evidence should be laid before the grand 
jury without notice being first given to Mr. 
Burr and his counsel. 

Saturday, May 23, 1S07. 

The counsel for Col. Burr observed that, if 
it met the approbation of the court, the dis- 
cussion of the propriety of giving special in- 
structions to the grand jury would take place 
on Monday next. This proposition was as- 
sented to, and it was understood that Mr. 
Burr's counsel were to give due notice of the 
propositions they intended to submit. 

The grand jury appearing pursuant to ad- 
journment, the CHIEF JUSTICE informed 
them that the absence of Gen. Wilkinson, a 
witness deemed important by the counsel for 
the United States, and the uncertainty of his 
arrival at any particular period, made it nec- 
essary that they should be adjourned. 

After some conversation between the court 
and bar as to the propriety of adjourning the 
grand jury to some future day of the term, 
they were finally adjourned till the Monday 
following. 

Monday, May 25, 1807. 

The grand jury appeared in court, and on 
its being stated by their foreman that they 
had been two days confined to their cham- 
bers, and had no presentment to make, or bill 
before them, Mr. Hay observed that he had 
two bills prepared, but wished to postpone 
the delivering^of them till the witnesses were 
present, and until it was ascertained that all 
the evidence relied upon by the counsel for 
the prosecution could be had. He thought it 
probable that in the course of a week he 
should hear of Gen. Wilkinson, who was still 
absent, and whose testimony was deemed 
very important. After some conversation as 
to the propriety of adjourning the grand jury 
to a distant day of the term, 

Mr. Hay gave notice of his intention to sub- 
mit a motion to commit Mr. Burr on a charge 
of high treason. On the previous examina- 
tion, he said, there was no evidence of an 
overt act, and he was committed for a misde- 
meanor only. The evidence Is different now. 

Some remarks having been made as to the 
impropriety of discussing the subject in the 
presence of the grand jury, they were re- 
quested to withdraw. 

[The argument and opinion delivered on the 
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motion to commit will be found reported as 
Case No. 14,G92b. The opinion was delivered 
on Tuesday, Hay 26, 1S07. It closed with 
these words: "If it is the choice of the prose- 
cutor on the part of the United States to pro- 
ceed with this motion, it is the opinion of the 
court that he may open his testimony."] 

Mr. Hay then rose, and observed that he 
was struck with the observations of the court 
relative to "publications," and he would at- 
tempt, if possible, to make some arrange- 
ment with the counsel on the other side, to 
obviate that inconvenience; and he under- 
stood they were disposed to do the same. 

The counsel on both sides then retired by 
permission of the court for this purpose. 
They returned in a short time, and Mr. Hay 
informed the court that the counsel for the 
United States and for Colonel Burr, not hav- 
ing yet been able to agree upon any arrange- 
ment which would attain his object, namely, 
that of having Colonel Burr recognized in a 
sum sufficiently large to insure his appear- 
ance to answer the charge of high treason 
against the United States, without incurring 
the inconvenience resulting from a public dis- 
closure of the evidence, at this early stage of 
the proceeding, wished to have further time 
for that desirable purpose. This was granted 
by the court, and it then adjourned till nest 
day. 

Wednesday, May 27, 1807. 

Mr. Hay informed the court that all hopes 
of the arrangement which he had mentioned 
yesterday were at an end; for he had re- 
ceived a letter from Colonel Burr's counsel 
positively refusing to give additional bail. He 
therefore deemed it his duty to go on with 
the examination of the witnesses in support 
of his motion to commit Mr. Burr. He ob- 
served, that he regretted extremely that it be- 
came necessary in his judgment to pursue 
this course. He felt the full force of the ob- 
jections to a disclosure of the evidence, and 
to the necessity of the court's declaring its 
opinion, before- the case was laid before a 
jury; but those considerations must yield to 
a sense of what his engagements to the 
United States imperiously demanded of him; 
that in adducing the evidence, he should ob- 
serve something like chronological order. He 
should first read the depositions of the wit- 
nesses who were absent, and afterwards 
bring forward those who were present, so as 
to disclose all the events, as they successively 
happened. 

Mr. Wiekham stated that there were two 
distinct charges against Colonel Burr. The 
first was for a misdemeanor, for which he 
had already entered into recognizance; the 
second was a charge of high treason against 
the United States, which was once proposed 
without success, and is now again repeated. 
On this charge the United States must sub- 
stantiate two essential points: first, that there 
was an overt act committed; and secondly, 
that Colonel Burr was concerned in it 



Everything that does not bear upon these 
points is of course inadmissible; the course 
therefore laid dow T n by the attorney for the* 
United States is obviously improper. He 
proposes to examine his witnesses in a kind 
of chronological order. 

Colonel Burr required that the evidence 
should be taken in strict legal order. The 
court and even the opposite counsel will see 
the propriety of observing this order. If the 
attorney for the United States has affidavits 
to produce, let him first demonstrate that 
they have a right to produce them. We first 
call upon him to prove by strict legal evi- 
dence, that an overt act of treason has been 
committed. If he cannot establish that one 
point, all the evidence which he can produce 
is nugatory and unavailing. 

Mr. Hay protested against the right of 
counsel for the accused to dictate to him the 
order of introducing his testimony. The two 
charges against Aaron Burr, he said, were 
naturally and intimately blended. They form 
distinct parts of one great design. What that 
great design was, in all its bearings and rami- 
fications, he was not absolutely certain; but 
had always conceived that before Mexico was 
invaded New Orleans was to be taken. How, 
then, was it possible to separate these two 
allegations? How could the prosecution sep- 
arate, line by line, and word by word, the 
evidence produced to prove these two dis- 
tinct allegations? It appeared to him as 
though the counsel for the defence were de- 
termined to stop him at the very threshold of 
everything which he attempted to do. How 
could he advance if every inch of ground was 
to be measured out to him with such strict- 
ness and objections? The proposition was 
wholly unprecedented, that the counsel before 
an examining court should be instructed how 
to bring out his evidence. He claimed the 
right to bring it forward in its chronological 
order. 

After some remarks by Mr. Wiekham and 
Mr. Burr 

The CHIEF JUSTICE said it would cer- 
tainly be better, if the evidence was produced 
to prove the fact first, and that to show their 
coloring afterwards; for no evidence certain- 
ly has any bearing on the present case unless 
an overt act be proved. However, if the at- 
torney for the United States thinks the chron- 
ological order the best, he may pursue his 
own course; but the court trusts to him, that 
he will produce nothing which does not bear 
upon the case. 

After some further remarks by Mr. Hay 
and Mr. Randolph, Mr. Hay produced Gen. 
Wilkinson's affidavit. 

Mr. Botts objected to the admissibility of 
the paper, on the ground that it was not com- 
petent evidence. He said on this question the 
supreme court were divided. 

The CHIEF JUSTICE here interposed, and 
remarked that the supreme court were di- 
vided on the question of the competency of 
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the letter annexed to the affidavit, not as to 
the admissibility of the affiaavit itself. 

Mr. Botts proceeded to state his objections 
to the competency of the affidavit in this 
court in the present proceeding. First, he ob- 
jected that an ex parte affidavit ought not to 
be received when the witness himself could 
be produced in court. General Wilkinson 
could and ought to have been here, and this 
being the case, his affidavit ought not to be 
received. But the proposition which he main- 
ly pressed was, that no evidence of any na- 
ture whatever, ought to be taken until there 
is indubitable proof that there was war levied 
in this district, (Virginia,) and until it is 
proved that an overt act was committed by 
Mr. Burr. 

Mr. Bay, interrupting, observed that the 
gentleman was renewing a proposition which 
had been decided by the court. 

Air. Burr said he had understood the gen- 
tleman who spoke first apprized the court 
that the evidence should come forward sub- 
ject to discussion, which would be made as 
the evidence went on. The gentleman was 
only going into the nature of the evidence 
presented. 

Mr. Botts resumed. He quoted the consti- 
tutional definition of treason, and asked if it 
meant that, if one-half of the crime of trea- 
son was to be found in this district, you 
might look for the other half elsewhere? If 
the affidavit imported anything, it was a dec- 
laration or confession; and no declaration or 
confession could constitute any ingredient of 
an overt act, unless that confession be made 
"in open court." He enforced his views at 
considerable length. 

Messrs. Wickham and Randolph followed, | 
in support of the motion to exclude the testi- *, 
mony at this stage of the proceeding. 

The CHIEF JUSTICE stated that the su- 
preme court had already decided, that the 
affidavit might be admitted under certain cir- 
cumstances; but they had also determined 
that General Wilkinson's affidavit did not 
contain any proof of an overt act; that he 
was certainly extremely willing to permit the 
attorney for the United States to pursue his 
own course in the order of drawing out his 
evidence, under a full confidence that he 
would not waste the time of the court by pro- 
ducing any extraneous matters; but where 
was the necessity of producing General Wil- 
kinson's affidavit first? If there was no other 
evidence to prove the overt act General Wil- 
kinson's afiidavit goes for nothing, for so the 
supreme court have already decided; and by 
that decision he should consider himself 
bound, even if he had dissented from it. 
Why, then, introduce this affidavit? 

After some further discussion by counsel, 
the CHIEF JUSTICE said that unless there 
was a fact to be proved, he was of opinion 
that no testimony ought to be produced. The 
question before the court was not whether 
there had been a treasonable intent, but an 



overt act. That fact must be proved before 
there can be any treason, or any commit- 
ment for treason. , 

Mr. Hay then called Peter Taylor, who was 
Mr. Blennerhassett's gardener, and Jacob All- 
bright, a laborer, who had worked on his 
island, who gave their testimony. [This tes- 
timony is more fully detailed hereafter, and, 
in consequence, is omitted here.] 

[After these witnesses were examined, the 
affidavit of Jacob Dunbaugh was offered. 
The argument on the motion to exclude it, 
which took up the balance of the day, and 
the opinion of the court excluding the affida- 
vit, delivered the following day, are reported 
as Case No. 14,692c] 

Mr. Hay observed that as the examination 
of Colonel Burr for treason had already tak- 
en up much time without any progress in 
the business, and, from the disposition man- 
ifested by his counsel, it might last not only 
ten days, but even ten years longer, he con- 
sidered it his duty, from information which 
he had received that morning, to suggest to 
the court the propriety of binding Colonel 
Burr in a further recognizance from day to 
day till the examination could be ended. He 
stated, on the authority of a letter just come 
to hand from the secretary at war, that Gen- 
eral Wilkinson, with several other witnesses, 
might be expected here between the 28th and 
30th of this month. This circumstance, said 
he, renders it essential that he should be con- 
sidered in custody until he gives security that 
his person shall be forthcoming to answer 
the charge of treason against the United 
States. The gentlemen who appear as coun- 
sel for Colonel Burr may be, and no *doubt 
are sincere, in the opinion they have ex- 
pressed, that he will not shrink from the 
charges exhibited against him, and will not, 
in any conjuncture of circumstances which 
may occur, fly from a trial; but those gentle- 
men must pardon me for saying that I enter- 
tain a very different opinion. I must believe 
that his regard for the safety of his own life, 
would, if he perceived it in danger, prevail 
over his regard for the interest of his securi- 
ties. I give notice, therefore, that I consider 
him as being already in custody to answer 
the motion I have made for his commitment, 
and that he cannot be permitted to go at 
large without giving security for his ap- 
pearance from day to day. His situation 
now is the same as that when he was first 
apprehended and brought before a single 
judge for the purpose of examination. Your 
honor at that time considered him as in cus- 
tody, and bound him over from day to day; 
and I only contend that the same course 
should be pursued at this time. 

Mr. Wickham.— The gentleman thinks he 
has obtained the effect of his motion merely 
by having made it. I cannot perceive the 
propriety of a motion to compel Colonel Burr 
to give bail in any sum before the probable 
cause to believe him guilty of treason has 
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been shown. When he was brought before 
your honor for examination, you conceived 
the sum of $5,000 sufficient security for his 
daily appearance. But a recognizance has 
already been given in double that sum, bind- 
ing him not to depart without the leave of 
this court. Yet now, although no probable 
proof of treason has been exhibited, Mr. Hay 
requires the court to demand of Colonel Burr 
additional security! I trust that such a mo- 
tion will not prevail. 

Mr. Martin. — It has already been decided 
by the supreme court of the United States, 
that not a single expression in Wilkinson's 
affidavit amounts to any proof of the charge 
of treason. The motion of the gentleman 
amounts to this: "We have no evidence of 
treason, and are not ready to go to trial for 
the purpose of proving it; we therefore move 
the court to increase the bail." 

Mr. Randolph. — The first motion of the 
counsel for the United States was to commit 
Colonel Burr on the ground of probable cause 
only. This goes a step farther, and wishes 
the same thing to be done on the ground of a 
probable cause of a probable cause; but we 
trust that we shall not be deprived of our 
liberty or held to bail on a mere uncertain 
expectation of evidence. 

Some further remarks were made by Mr. 
MacRae, Mr. Wirt, Mr. Botts, and Mr. Hay. 

The CHIEF JUSTICE delivered the opinion 
of the court, the substance of which was as 
follows: It is certainly necessary that a per- 
son accused should be retained in custody, or 
required to give security for his appearance 
while his examination is depending. The 
amount of the security to be required must 
depend, however, upon the weight of the tes- 
timony against him. On a former occasion, 
Colonel Burr was held to bail for his daily 
appearance in the sum of five thousand dol- 
lars only, because there was no evidence be- 
fore the judge to prove the probability of his 
having been guilty of treason. When the ex- 
amination was completed, the sum of ten 
thousand dollars was considered sufficient to 
bind him to answer the charge of a misde- 
meanor only, because the constitution requires 
that excessive bail should not be taken; but 
that recognizance had no application to the 
charge of treason. Yet, whether additional 
security ought to be required in the present 
stage of this business, before any evidence 
has appeared to make the charge of treason 
probable, is a question of some difficulty. It 
would seem that evidence sufficient to furnish 
probable cause must first be examined before 
the accused can be deprived of his liberty or 
any security can be required of him. Yet, be- 
fore this could be done, he might escape and de- 
feat the very end of the examination. In 
common cases, where a person charged with 
a crime is arrested and brought before a 
magistrate, the arrest itself is preceded by an 
affidavit, which furnishes grounds of probable 
cause. The prisoner therefore is continued 
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in custody, or bailed until the examination 
is finished: but here there has been no arrest 
for treason, and Colonel Burr is not in cus- 
tody for that offence. The evidence then 
must be heard, to determine whether he 
ought to be taken into custody; but as the 
present public and solemn examination is 
very different from that before a single mag- 
istrate; as very improper effects on the pub- 
lic mind may be produced by it, I wish that 
the court could be relieved from the embar- 
rassing situation in which it is placed, and 
exempted from the necessity of giving any 
opinion upon the case, previously to its being 
acted upon by the grand jury. It is the 
wish of the court, that the personal appear- 
ance of Colonel Burr could be secured with- 
out the necessity of proceeding in this in- 
quiry. 

Colonel Burr rose and observed, that he de- 
nied the right of the court to hold him to 
bail in this stage of the proceedings; that 
the constitution of the United States was 
against it— declaring that no person shall be 
arrested without probable cause made out by 
oath or affirmation. But if the court were 
embarrassed, he would relieve them by con- 
senting to give bail; provided it should be 
understood that no opinion on the question 
even of* probable cause was pronounced by 
the court by the circumstance of his giving 
bail. 

The CHIEF JUSTICE said, that such was 
the meaning of the court. 

Mr. Martin said, for his part, he should pre- 
fer that all the evidence should be fully gone 
into. Instead of fearing that public preju- 
dice would thereby be excited against Colonel 
Burr, he believed it would remove all the prej- 
udices of that sort which now prevailed. 

The CHIEF JUSTICE.— As a bill would 
probably be sent up to the grand jury, the 
court wishes to declare no opinion either way. 

Some conversation then occurred relative to 
the quantum of bail; and Colonel Burr men- 
tioned, that he would propose that the sum 
should be ten thousand dollars, if he should 
be able to find security to that amount, of 
which he expressed himself to be doubtful. 
Mr. Hay contended that fifty thousand dol- 
lars would not be too much. But the court 
finally accepted of the offer, made by Colonel 
Burr, w T ho, after a short interval, entered into 
a recognizance with four sureties, to wit: 
Messrs. Wm. Langburn, Thomas Taylor, John 
G. Gamble, and Luther Martin; himself in 
the sum of ten thousand dollars, and each 
surety in the sum of two thousand five hun- 
dred dollars, conditioned, that he would not 
depart without leave of the court. 

Mr. Martin, when offered as surety for 
Colonel Burr, said, that he had lands in the 
district of Virginia, the value of which was 
more than double the sum; and that he was 
happy to have this opportunity to give a 
public proof of his confidence in the honor of 
Colonel Burr, and of his conviction that he 
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was innocent. All further proceedings in the 
case were thereupon postponed until the next 
day. 

Qn Friday, the 29th of May, and on Mon- 
day, Tuesday, and Wednesday, the 1st, 2d, 
and 3d of June, the court met and adjourned 
without taking up the case, on account of the 
non-arrival of General Wilkinson. On the 
, last mentioned day the district attorney stat- 
ed that he did hot think it probable that Gen- 
eral Wilkinson would arrive for ten or 
twelve days, and suggested an adjournment 
of the grand jury for that length of time. 
Finally, they were adjourned to Tuesday, the 
5th of June. 

Tuesday, June 9, 1807. 

The court met pursuant to adjournment, 
and all the grand jurors appeared. General 
Wilkinson not having yet arrived, after some 
conversation between the court and bar as 
to the probable time of his arrival, the grand 
jury were further adjourned to Thursday fol- 
lowing. 

[Immediately upon the adjournment of the 
.grand jury a question arose as to the produc- 
tion of certain papers by the government, and 
was followed by a motion for a , subpoena 
-duces tecum directed to the president of the 
United States, which will be found reported 
as Case No. 14,692d. The argument consum- 
ed several days, and an opinion was delivered 
Saturday, June 13, 1807. After which] 

Mr. Burr called up the motion for a supple- 
mental charge to the grand jury, in support 
of which he had, on yesterday, submitted a 
series of propositions, with citations of author- 
ities. 

The CHIEF JUSTICE stated that he had 
drawn up a supplemental charge, which he 
had submitted to the attorney for the United 
States, with a request that it should also be 
put into the hands of Colonel Burr's counsel; 
that Mr. Hay had, however, informed him that 
he had been too much occupied to inspect the 
charge with attention, and deliver it to the 
opposite counsel; but another reason was, 
that there was one point in the charge which 
he did not fully approve. He should not, 
therefore, deliver his charge at present, but 
should reserve it until Monday. In the mean- 
time, Colonel Burr's counsel could have an 
opportunity of inspecting it, and an argument 
might be held on the points which had pro- 
duced an objection from the attorney for the 
United States. 

(After some conversation between the court 
and bar, as to whether the arguments on the 
supplemental charge should be submitted in 
writing or orally, the subject was passed 
over, and it appears never to have been again 
called up.) 

At the instance of the district attorney, four 
witnesses, viz. Thomas Truxton, William Ea- 
ton, Benjamin Stoddert, and Stephen Decatur, 
were sworn to testify before the grand jury. 
The clerk then proceeded to call four other 
witnesses to the book, but when Erick Boll- 
man appeared, Mr. Hay addressed the court 



to the following effect: Before Mr. Bollman 
is sworn I must inform the court of a par- 
ticular, and not an immaterial circumstance. 
He, sir, has made a full communication to the 
government of the plans, the designs, and 
views of Aaron Burr. As these communica- 
tions might criminate Dr. Bollman before the 
grand jury, the president of the United States 
has communicated to me this pardon (holding 
it in his hands) which I have already offered 
to Dr. Bollman. He received it in a very 
hesitating manner, and I think informed me 
that he knew not whether he should or should 
not accept it. He took it from me, however, as 
he informed me, to take the advice of coun- 
sel. He returned it in the same hesitating 
manner; he would neither positively accept 
nor refuse it. My own opinion is that Dr. 
Bollman, under these circumstances, cannot 
possibly criminate himself. This pardon will 
completely exonerate him from all the penal- 
ties of the law. I believe his evidence to be 
extremely material. In the presence of this 
court I offer this pardon to him, and if he re- 
fuses, I shall deposit it with the clerk for 
his use. Will you (addressing himself to Dr. 
Bollman) accept this pardon? 

Dr. Bollman.— No, I will not, sir. 

Mr. Hay then observed that Dr. Bollman 
must be carried up to the grand jury with an 
intimation that ,he had been pardoned. 

Mr. Martin.— It has always been Dr. Boll- 
man's intention to refuse this pardon; but he 
has not positively refused it before, because 
he wished to have this opportunity of publicly 
rejecting it. 

Several other witnesses were sworn. 

Mr. Martin did not suppose that the pardon 
was real or effectual; if he made any con- 
fessions before the grand jury, they might 
find an indictment against him, which would 
be valid, notwithstanding the pardon; that 
the pardon could not be effectual before it was 
pleaded to an indictment in open court. 

Mr. Hay inquired whether Dr. Bollman 
might not go to the grand jury. 

The CHIEF JUSTICE suggested that it 
would be better to settle the question about 
the validity of the pardon before he was sent 
to the grand jury. 

Mr. Hay.— I am anxious to introduce the 
evidence before the grand jury in a chrono- 
logical order, and the suspension of Dr. Boll- 
man's testimony will make a chasm in my ar- 
rangement. He added that, however, it was 
not very important whether he was sent now 
or some time hence to the grand jury. 

Mr. Martin.— Dr. Bollman is not pardoned, 
and no man is bound to criminate himself. 

The CHIEF JUSTICE required his author- 
ities. 

Mr. Martin.— I am prepared to show that a 
party even possessed of a pardon is still in- 
dictable by the grand jury, unless he has 
pleaded it in court. 

The other witnesses were sent to the grand 
jury, and Dr. Bollman was suspended. Four 
other witnesses were then sworn. 
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Mr. Hay.— I again propose to send Dr. Boll- 
man to the grand jury. 

At this time the marshal entered, and Mr. 
Hay informed the court that the grand jury 
had sent for the article of the constitution and 
the laws of congress relating to treason, and 
the law relating to the misdemeanor. 

Jacob Dunbaugh was sworn and sent to the 
grand jury. 

Some desultory conversation here ensued be- 
tween the bar and the court respecting Dr. 
Bollman, when Mr. Hay addressed the op- 
posite counsel: Are you then willing to have 
Dr. Bollman indicted? Take care in what an 
awful condition you are placing this gentle- 
man. 

Mr. Martin.— Doctor Bollman, sir, has lived 
too long to be alarmed by such menaces. He 
is a man of too much honor to trust his 
reputation to the course which you prescribe 
for him. 

The CHIEF JUSTICE.— There can be no 
question but Dr. Bollman can go up to the 
jury; but the question is, whether he is par- 
doned or not? If the executive should refuse 
to pardon him, he is certainly not pardoned. 

Mr. Martin.— But there can be no doubt, if 
he chooses to decline his pardon, that he 
stands in the same situation with every other 
witness, who cannot be forced to criminate 
himself. 

Some desultory conversation here ensued, 
when Mr. Hay observed that he should ex- 
tremely regret the loss of Dr. Bollman's tes- 
timony. He believed it to be material. He 
trusted that he should obtain it, however re- 
luctantly given. The court would perceive, 
that Dr. Bollman now possessed so much zeal 
as even to encounter the risk of an indict- 
ment for treason. Whether he should ap- 
pear before the grand jury under the cir- 
cumstances of a pardon being annexed to his 
name, might hereafter become the object of a 
distinct inquiry. In the meantime he might 
go up without any such notification. The 
counsel of Mr. Burr acquiesced. 

The CHIEF JUSTICE.— Whether he be real- 
ly pardoned or not, I cannot at present de- 
clare. I must take time to deliberate. 

Mr. Hay.— Categorically then I ask you, Mr. 
Bollman, do you accept your pardon? 

Mr. Bollman.— I have already answered that 
question several times. I say no. I repeat, 
that I would have refused it before, but that 
I wished this opportunity of publicly declar- 
ing it. 

Mr. Hay.— If the grand jury have any 
doubts about the questions that they put to 
Dr. Bollman, they can apply to the court for 
instructions. I assert, sir, that Mr. Bollman 
is a pardoned man. I wish the opposite coun- 
sel to prove that he is not. I therefore move, 
sir, that he be sent up to the grand jury, 
certified by you. that he is pardoned. I make 
this motion that gentlemen who wish to dis- 
cuss the question may have an opportunity 
of adducing their arguments. 

Mr. Williams appeared as counsel for Dr. 
Bollman, and addressed the court in his be- 



half, insisting he was not bound to criminate 
or calumniate himself, although pardoned. He 
claimed, however, that the pardon having been 
refused, the court could take no notice of it. 
He also insisted that no pardon except by 
statute could protect a party against a crim- 
inal prosecution, as a pardon under the great 
seal was not effectual until it had been plead- 
ed and allowed in court. He cited numerous 
authorities in support of his positions. 

Mr. Martin supported the same positions. 
He said, another reason w T hy Dr. Bollman 
had refused the pardon was. that it would be 
considered an admission of guilt. He did not 
consider a pardon necessary for an innocent 
man. Dr. Bollman, sir, knows what he has 
to fear from the prosecution of an angry gov- 
ernment, but he will brave it all. The man 
who did so much to rescue the Marquis La 
Fayette from his imprisonment, and who has 
been known at so many courts, bears too 
great a regard for his reputation, to wish to 
have it sounded throughout Europe that he 
was compelled xo abandon his honor through 
a fear of unjust prosecution. 

After some remarks by Messrs. MacRae and 
Hay, Dr. Bollman was sent up to the grand 
jury without any particular notification; the 
questions as to the effect of the pardon tender- 
ed to him, and how far he could be compelled 
to testify, being reserved for future discus- 
sion and decision. 

Mr. Hay requested leave to inform the 
grand jury that fatigue alone had prevented 
General Wilkinson from attending them on 
that day, but that he should appear before 
them on Monday. The court then adjourned 
to Monday. 

Monday, June 15, 1S07. 

The court met pursuant to adjournment. 

Gen. Wilkinson was sworn and sent to the 
grand jury, with a notification that it would 
facilitate their inquiries if they w T ould exam- 
ine him immediately. 

Mr. Wickham reminded the court that the 
attorney for the United States had pledged 
himself to send up no papers to the grand 
jury which had not previously passed the in- 
spection of the court; but it had since oc- 
curred to Col. Burr's counsel that the wit- 
nesses themselves might carry up improper 
papers. -He submitted to the court whether 
they ought not to instruct the grand jury 
to receive no papers, except through the 
medium of the court. 

Upon this motion a running debate of con- 
siderable length ensued. 

Finally, the CHIEF JUSTICE remarked 
that he was not satisfied that a court ought 
to inspect the papers which form a part of a 
witness's testimony before he is sent to the 
grand jury. He had reduced to writing an 
opinion to be sent to the grand jury. It "in- 
structed them not to inspect any papers, but 
such as formed a part of the narrative of 
the witness, and proved to be the papers of 
the person against whom an indictment was 
exhibited. 

At the instance of Mr. Hay, the instruction 
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was so amended as to submit such papers as 
tend to justify the witness, but not to bear 
upon the accused. , 

Mr. Hay informed the court that the grand 
jury had sent for Dr. Bollman; that they 
wanted him to decipher, if he could, a ciphered 
letter annexed to Mr. Willie's affidavit, and 
which he held in his hand; that Mr. Willie, 
the reputed secretary of Mr. Burr, would 
prove the identity of the paper, and Dr. Boll- 
man, it was expected, would interpret it. 

At the suggestion of Mr. Martin, the af- 
fidavit was severed from the letter. 

Mr. Willie appearing in court, Mr. Hay pro- 
duced the ciphered letter annexed to his af- 
fidavit, and said: This is the letter which I 
wish to transmit to the grand jury. It is 
addressed, I understand, to Dr. Bollman, un- 
der a fictitious name, and is all in the hand- 
writing of Mr. Willie. 

Mr. Botts objected to its being sent up to 
the grand jury until both its materiality and 
its authenticity had been proved. 

Mr. Hay said that was a hard proposition, 
as it was written partly in ciphers and partly 
in German. He deemed it material, because 
he understood it was either dictated by the 
accused, or first written by him and after- 
wards written by his secretary, and at his 
request. It was addressed to Henry Wil- 
bourn, alias Erick Bollman. He wished it to 
be sent up while Dr. Bollman was before the 
grand jury. 

After considerable sparring between coun- 
sel, Mr. Willie was called to the stand. 

[The argument of the question of the right 
to compel Willie to testify took up the bal- 
ance of the day, and will be found reported 
in Case No. 14,692e.] 

Tuesday, June 16, 1807. 

As soon as the court met, Mr. Hay produced 
and read the following letter from the presi- 
dent of the United States, in answer to his 
letter on the subject of the subpeena duces 
tecum, observing, at the same time, that he 
read it to show the disposition of the gov- 
ernment not to withhold any necessary pa- 
pers, and that if gentlemen would specify 
what orders thev wanted, they would be fur- 
nished without the necessity of expresses: 
"Washington, June 12, 1807. 

"Sir: Your letter of the 9th is this mo- 
ment received. Reserving the necessary right 
of the president of the United States to de- 
cide, independently of all other authority, 
what papers coming to him as president the 
public interest permits to he communicated, 
and to whom, I assurp you of my readiness 
under that restriction, voluntarily to furnish 
on all occasions whatever the purposes of jus- 
tice may require. But the letter of General 
Wilkinson, of October 21st, requested for the 
defence of Colonel Burr, with every other 
paper relating to the charges against him, 
which were in my possession when the attor- 
ney general went on to Richmond in March. 
T then delivered to him; and I have always 
25FED.CAS.— 5 
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taken for granted he left the whole with 
you. If he did, and the bundle retains the 
order in which I had arranged it, you will 
readily find the letter desired under the date 
of its receipt which was November 25th; 
but lest the attorney general should not have 
left those papers with you, I this day write to 
him to forward this one by post. An uncer- 
tainty whether he be at Philadelphia, Wil- 
mington, or New Castle, may produce delay 
in his receiving my letter, of which it is 
proper you should bo apprised. But as I do 
not recollect the whole contents of that let- 
ter, I must beg leave to devolve on you the 
exercise of that disceti'm which it would be 
my right and duty to exercise, by withhold- 
ing the communication of any parts of the 
letter which are not directly material for the 
purposes of justice. With this application, 
which is specific, a prompt compliance is 
practicable; but when the request goes to 
copies of the orders issued in relation to 
Colonel Burr to the officers at Orleans and 
Natchez, and by the secretaries of the war 
and navy departments, it seems to cover a 
correspondence of many months, with such a 
variety of officers civil and military, all over 
the United States, as would amount to the 
laying open of the whole executive books. 1 
have desired the secretary of war to examine 
his official communications, and on a view of 
these we may be able to judge what can and 
ought to be done towards a compliance with 
the request. If the defendant allege that there 
was any particular order which, as a cause, 
produced any particular act on his part, then 
he must know what this order was, can specify 
it, and a prompt answer can be given. If 
the object had been specified, we might then 
have had some guide for our conjectures, as 
to what part of the executive records might 
be useful to him. But with a perfect willing- 
ness to do what is right, we are without the 
indications which may enable us to do it. 
If the researches of the secretary at war 
should produce anything proper for commu- 
nication, and pertinent to any point we can 
conceive in the defence before the court, it 
shall be forwarded to you. I salute you with 
esteem and respect 

"Thomas Jefferson. 

"George Hay, Esq." 

Some conversation ensued about the spec- 
ification of the papers wanted from the ex- 
ecutive. 

Mr. Hay stated that in his communication 
to the president, to which this letter was a 
reply, he had mentioned these papers in the 
terms by which he thought the opposite coun- 
sel would probably have described them. 
The president, however, did not deem this de- 
scription sufficient. 

Colonel Burr's counsel then stated- that they 
had sent an express to Washington for these 
papers, with a subpoena to the president, and 
that it would appear on the return whether 
they could obtain them or not. 

Here a desultory conversation ensued, in 
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which Mr. Hay insisted that Dr. Bollman 
was a pardoned man, and ought to communi- 
cate all he knew to the grand jury* which 
was denied by the other side; when Dr. Boll- 
man, addressing himself to the court, said: 
I have answered every question that was put 
to me by the grand jury. 

The CHIEF JUSTICE inquired if there was 
any objection to asking Dr. Bellman if he 
could decipher the letter. 

Mr. Martin said it would be time enough to 
discuss that question after the letter shall 
have been before the grand jury. 

Mr. MacRae. — I wish the question now 
put. I asked Willie whether he understood 
that part of the lettei which is in cipher; he 
could not be criminal if he did not understand 
it. I wish the part which is written in Ger- 
man now to be explained, to show that there 
is nothing criminal in it. I wish Bollman to 
translate that part 

The CHIEF JUSTICE said he would pre- 
fer to proceed with the other point; how far 
a witness may refuse to answer a question^ 
which he thinks would eliminate himself. 
- Mr. Botts then addressed the court at some 
length on that point. In the course of his 
remarks he intimated that the letter in ques- 
tion had been obtained by the robbery of the 
post office, and referred to the mark "25" 
on its back, (which he said was the only post 
mark of many of the country post offices,) as 
evidence that it had been taken from the post 
office. 

Mr. Williams, counsel for Mr. Willie, fol- 
lowed Mr. Botts in support of the position 
that the witness was not bound to answer any 
question, the answer to which he believed 
would tend to criminate himself. 

Messrs. MacRae and Hay replied at some 
length, after which the court adjourned. 

Wednesday, June 17, 1807. 

At the meeting of the court Mr. Hay re- 
ferred to the insinuations that had been 
thrown out yesterday, that the ciphered let- 
ter in question had been taken improperly if 
not feloniously from the post office; and 
said this was evidently done to affect the 
character of Gen. Wilkinson. He read a 
note which he had just received from Gen. 
Wilkinson, stating that the letter was deliv- 
ered to him Dy Charles Patton, of the house 
of "Meeker, Williamson & Patton." New Or- 
leans. 

Mr. Martin then addressed the court on the 
question of the right of Mr. Willie to de- 
cline answering the questions propounded to 
him by the counsel for the prosecution. He 
contended that "a witness is not compelled 
to answer when it tends to criminate him, 
nor where it does not relate to the issue," 
and cited authorities in support of the prop- 
osition. 

Mr. °Wickham followed in an argument on 
the same side 

After some further desultory conversation, 
the CHIEF JUSTICE asked whether there 
were any other questions before the court. 



[25 Fed. Cas. page 66] 



Mr. MacRae requested a decision on Dr. 
Bollman's case, as he wished to interrogate 
him about the ciphered letter. 

Mr. Williams said he was ready to discuss 
the question. 

Mr. Burr.— There will arise some very im- 
portant questions, affecting the very source 
of the jurisdiction of this country.- I have 
several affidavits to produce to show that 
improper means have been used to procure 
witnesses, and thereby contaminate the pub- 
lic justice. When these proofs have been 
duly exhibited, it will be the province of the 
court to decide whether they will not arrest 
the progress of such improper conduct, and 
prevent the introduction of such evidence. 

Mr. Botts rose to apprise the opposite coun- 
sel that there were three or four questions 
of importance which the counsel for Mr. Burr 
should bring forward as soon as possible. 
Two or three days ago he had commented 
on the plunder of the post office, and he as- 
sured the counsel for the prosecution that he 
should probe that subject to the bottom, as 
no man could be more anxious than himself 
that the stigma which this transaction at- 
taches to the inferior or superior officers of 
the government should be wiped off. 

CHIEF JUSTICE.— Unless these allega- 
tions affected some testimony that was about 
to be delivered, how can you introduce this 
subject? 

Mr. Burr.— The court has veiy properly de- 
manded some proof of the relevancy of our 
proposition. Sir. we are ready to prove the 
violation of the post office. We are ready 
to fasten it on individuals now here, and we 
are ready to name the post offices if the 
court require it, which have been thus plun- 
dered. When it comes out that evidence has 
been thus improperly obtained, we shall say, 
sir, that it is contamiaated by fraud. I will 
name three persons who have been guilty of 
improper conduct, in improperly obtaining let- 
ters from the post office to be evidence 
against me. These are Judge Toulmin, of 
the Mississippi territory, John G. Jackson, 
a member of congress, and General Wilkin- 
son. Two of these persons are within the 
reach of this court. As well as the improper 
manner in which they have procured affi- 
davits and witnesses against me, I mention 
these circumstances for two reasons: first, 
that the facts may be proved to the satisfac- 
tion of the court; and second, that the court 
may lay their hands on testimony thus pro- 
cured. 

Mr. Botts.— The circumstance of the post 
mark proves that the post office was robbed 
of that letter; therefore it is not evidence. 

The CHIEF JUSTICE said, let the conse- 
quences be as they may, this court cannot 
take cognizance of any act which has not 
been committed within this district. That 
mark is not necessarily a post mark. The 
court can only know the fact, in a case to 
which it applies, except to commit and send 
for trial. 

Mr. Hay.— Let some specific motion be 
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made, and the evidence procured; and if 
there have been any crime committed, let the 
offenders he prosecuted according to law. 
These gentlemen know the course, and I 
most solemnly promise to discharge the du- 
ties of my office, whether they hear against 
General Wilkinson, or the man at the bar. 
If the crime have been committed, it is not 
the province of the court to notice it till after 
an indictment has been found. 

Mr. Botts.— We only *vish to prove and pre- 
vent a repetition and continuance of this im- 
proper mode of proceeding. The proof will 
.affect General Wilkinson. 

CHIEF JUSTICE.— If it did affect General 
Wilkinson it could not prevent him from be- 
ing a witness. 

Some desultory conversation here ensued, 
when Mr. Burr observed that he was afraid 
lie was* not sufficiently understood, from 
mingling two distinct propositions together. 
As to the subject of the post offices, it might 
rest for the present; but as to the improper 
means employed in obtaining testimony, they 
were at this moment in actual operation. 
Some witnesses had been brought here by 
this practice, and it was one which ought im- 
mediately to be checked; he did not partic- 
ularly level his observations against General 
Wilkinson. He did not say that the attor- 
ney for the United States ought to indict, or 
that such a crime, if committed out of this 
-district, was cognizable by the court, unless 
it be going on while the court is in session, 
or the cause depending; in those cases im- 
proper practices relative to crimes committed 
•out of the limits of -this court may be ex- 
amined, and the persons committing them at- 
tached. Such practices have been since I 
have been recognized here, and they ought to 
be punished by attachment 

Mr. Wirt.— I do not yet understand the gen- 
tlemen. What is the object of their motion? 

Mr. Botts.— We shall hereafter make it; we 
have no other object by the present annuncia- 
tion than to give gentlemen a timely notice 
•of our intentions. 

Mr. Burr.— We have sufficient evidence on 
which to found our motion. 

What motion? demanded Mr. Hay. 

Mr. Bun-.— I thought, sir, I had sufficiently 
-explained my intentions. I may either move 
for a rule to show cause why an attachment 
should not issue against .Tudge Toulmin, John 
G. Jackson, and General Wilkinson, or what 
is sometimes, though not so frequently prac- 
ticed, T may directly move for an attachment 
itself. 

Mr. MacRae.— At whose instance? 

Mr. Burr.— At the public's. 

Mr. MacRae.— A pretty proceeding, indeed! 
that the public prosecution should thus be 
taken out of the hands of the public pros- 
ecutor, and that the accused should supersede 
the attorney for the United States! 

Mr. Burr.— A strange remark indeed! As if 
it were not the business of the injured person 
.himself to institute the complaint. 

Mr. Hay.— I wish for further explanation. 



Let the specific charge on which their motion 
is founded be clearly pointed out and reduced 
to writing. 

Mr. Burr.— The motion will be for an at- 
tachment for the irregular exa mination of 
witnesses, practicing on their fears, forcing 
them to come to this place, and transporting 
them from New Orleans to Norfolk. 

At this moment Mr. Randolph entered the 
court, and observed that if he had been pres- 
ent he would have himself opened this mo- 
tion, which was intended to operate imme- 
diately upon General Wilkinson, and ultimate- 
ly upon some other persons. Mr. Randolph 
here read the motion which he would have 
submitted to the court. 

Mr. Hay protested against this proceeding, 
which, he said, was calculated to interrupt 
the course of the prosecution, and was lev- 
elled at General Wilkinson alone. 

After some further remarks from Mr. Hay 
and from Messrs. Randolph and Martin- 
Mr. Hay said he should move to postpone. the 
motion of the gentlemen till the prosecution 
was over, because it would necessarily in- 
terrupt the business before the court, be- 
cause it was intended to impeach the credit 
of a witness, and because this inquiry could 
as well be conducted after as before the pros- 
ecution. 

Mr. Wickham replied to Mr. Hay. He said, 
among other things, that General Wilkinson 
had brought witnesses with him from New, 
Orleans by military force. He had taken 
their depositions entirely ex parte at the point 
of the bayonet, for the purpose of keeping 
their testimony straight. He would lay down 
the broad proposition that the man who goes 
about collecting affidavits upon affidavits in 
relation to a matter to be investigated in this 
court corrupts the fountains of justice. We 
have already seen a volume of such at this 
bar. He particularly referred to Mr. Jack- 
son, who comes here with the depositions of 
witnesses who are thus bound hand and 
foot, thus tongue-tied, because their deposi- 
tions had been taken. He had seen them in 
this very court examining witnesses with af- 
fidavits in their hands, and comparing the 
one with the other; depositions taken not by 
commissions, but ex parte. When an inter- 
ested agent thus goes about collecting deposi- 
tions, and with ignorant men shaping them 
just as he pleases, he acts contrary to law 
and to the spirit and genius of our govern- 
ment; and such acts are a contempt of this 
court, if done during the prosecution, by in- 
terfering with the purposes of justice. Such 
men are liable to attachment from the very 
moment that the government took possession 
of Colonel Burr's person; not from the mo- 
ment of first arrest, but from the time when 
tl^ey ordered Perkins to conduct his prisoner 
from Fredericksburg to Richmond. It was 
necessary to institute this proceeding now to 
prevent the repetition of such practices dur- 
ing the progress of the trial. At the con- 
clusion of Mr. Wickham's 'remarks 

The CHIEF JUSTICE said that the pend- 
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ency of the prosecution was no objection to 
hearing the motion, but it was another ques- 
tion whether there were any grounds for it 
or not, and that the court would not say that 
a motion relating to the justice of the case 
ought not to be heard. 
The court then adjourned. » 

[Thursday, June IS, 1S07. As soon as the 
court met, the CHIEF JUSTICE delivered an 
opinion in the case of Willie. This will be 
found reported as Case No. 14,692e. After 
the delivery of such opinion] 

Mr. Williams (counsel for Mr. Willie) stat- 
ed that he had misunderstood him the other 
day in court, and in a subsequent conversa- 
tion had obtained more accurate informa- 
tion. He does understand a part of that let- 
ter. 

Mr. Hay requested that Mr. Willie should be 
called into court. When he appeared Mr. 
Hay interrogated him. Do you understand 
the contents of that letter? Answer. No. 
Mr. Willie afterwards said that he under- 
stood the part of the letter which is written 
in Dutch. 

Mr. Hay.— Was this letter written by the 
hand or the direction of Aaron Burr? 

Mr. Wickham objected to the question. 

The CHIEF JUSTICE.— The witness and 
his counsel will consult. 

Mr. Hay repeated the question. Mr. Wil- 
lie. Yes. Mr. Hay. Which? by his hand or 
his direction? Mr. Willie. By his direction. 
It was copied from a paper written by him- 
self. 

Mr. Hay.— I wish this paper to be carried 
to the grand jury. I presume there can be 
no objection. 

Mr. Botts — No objection! We call upon 
you to show the materiality of that letter. 

Mr. Hay.— I deny the necessity of any such 
thing. Until this letter be deciphered it will 
be perfectly unintelligible to me and to the 
grand jury. It is no more than a blank piece 
of paper. 

Mr. Wickham.— I had. always understood 
before that the testimony which is laid be- 
fore a grand jury must not only be legal in 
itself, but proved to be material. 

Mr. Williams begged leave to interrupt the 
gentleman. Mr. Willie is anxious to be par- 
ticularly understood. He says that this ci- 
phered letter was first written by Colonel 
Buit, and afterwards copied. But it is the 
cipher only which has been copied from Col- 
onel Burr's original. 

Mr. Hay.— It is quite sufficient sir. If 
Colonel Burr wrote the ciphered part, he will 
be considered the author of the whole. 

Mr. Wickham.— The gentleman has stated 
a curious proposition indeed! I had always 
understood before that the whole ' included 
the part; but it seems now that the part is to 
comprehend the whole. 

After some further discussion, in which 
several of the counsel participated, 

The CHIEF JUSTICE said he had in some 
measure anticipated this question, and had 



reflected upon it; his opinion was, that a pa- 
per to go before the grand or petit jury must 
be relevant to the case, even if its materiali- 
ty were not proved. Why send this paper 
before the grand jury, if it cannot be de- 
ciphered? If it can be deciphered before the 
grand jury, why not before the court? Let 
it, then, be deciphered, and its relevancy may 
at once be established. 

Mr. Hay then requested Dr. Bollman to be 
called, that he might be interrogated as to 
its contents; but before he appeared, Mr. 
John Randolph entered at the head of the 
grand jury, and addressed the court as fol- 
lows: May it please the court: One of the 
witnesses under examination before the 
grand jury has answered certain questions 
touching a letter in ciphers. The grand jury 
understand that this letter is in the posses- 
sion of the court, or of the counsel for the 
prosecution. They have thought proper to 
appear before you, to know whether the let- 
ter referred to by the witness be in the pos- 
session of the court? 

The CHIEF JUSTICE then remarked that 
as the letter was wanted by the grand jury, 
a witness having referred to it, that was 
sufficient to establish its relevancy, and di- 
rected it to be delivered to them. 

Mr. MaeRae hoped that before the grand 
jury retired they would be informed that a 
witness had proved that this letter was orig- 
inally written by Aaron Burr. 

Mr. Wickham hoped that they would also 
be informed that the superscription on that 
letter has not been proved to have been writ- 
ten by Colonel Burr. The witness did not 
and would not say that he knew the super- 
scription to have been written by him. The 
grand jury retired and the court adjourned. 

Friday, June 19, 1807. 

As soon as the court met, Mr. Burr ad- 
dressed them. He stated that the express 
that he had sent on to Washington with the 
subpoena duces tecum had returned to this 
city on Wednesday last, but had received 
no other than a verbal reply from the presi- 
dent of the United States that the papers 
wanted would not be sent by him, from 
which I have inferred, said Mr. Burr, that 
he intends to send them in some other way. 
I did not mention this circumstance yester- 
day to the court, under an expectation that 
the last night's mail might give us further 
intelligence on the subject. I now rise to 
give notice that unless I receive a satisfac- 
tory intimation on this subject before the 
meeting of the court, I shall to-morrow move 
the court to enforce its process. 

[Motion was then made for an attachment 
against General Wilkinson "for a contempt 
in obstructing the administration of the jus- 
tice of this court," the argument on which 
occupied the balance of the day. Case No. 
14,692f.j 

Saturday, June 20, 1S07. 

The court met according to adjournment. 
Present, the same judges as yesterday. 
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Mr. Randolph rose to proceed with his mo- 
tion, when he was interrupted by Mr. Hay, 
who spoke to this effect: 

I have a communication to make to the 
court, and to the counsel of the accused. 
The court will recollect the answer which I 
received from the president, to my letter re- 
specting certain papers. He stated in that 
letter that General Wilkinson's letter of the 
21st October had been delivered to Mr. Rod- 
ney, the attorney general, from whom be 
would endeavor to obtain it. By the last 
mail I have received this letter from the 
president on the same subject. 

"Washington, June 17, 1S07. 

"Sir: In answering your letter of the 9th, 
which desired a communication of one to 
me from General Wilkinson, specified by its 
date, I informed you in mine of the 12th that 
I had delivered it, with all other papers re- 
specting the charges against Aaron Burr, to 
the attorney general when he went to Rich- 
mond; that I had supposed he had left them 
in your possession, but would immediately 
write to him, if he had not, to forward that 
particular letter without delay. I wrote to 
him accordingly on the same day, but hav- 
ing no answer I know not whether he has 
forwarded the letter. I stated in the same 
letter that I had desired the secretary of 
war to examine his office in order to comply 
with your further request to furnish copies 
of the orders which had been given respect- 
ing Aaron Burr and his property; and, in a 
subsequent letter of the same day, I forward- 
ed you copies of two letters from the secre- 
tary at war, which appeared to be within 
the description expressed in your letter. The 
order from the secretary of the navy you 
said you were in possession of. The receipt 
of these papers has, I presume, so far an- 
ticipated, and others this day forwarded, 
will have substantially fulfilled the object of 
a subpcena from the district court of Rich- 
mond, requiring that those officers and my- 
self should attend the court in Richmond, 
with the letter of General Wilkinson, the 
answer to that letter, and the orders of the 
department of war and the navy therein gen- 
erally described. No answer to General Wil- 
kinson's letter, other than a mere acknowl- 
edgement of its receipt in a letter written 
for a different purpose, was ever written by 
myself or any other. To these communica- 
tions of papers I will add, that if the defend- 
ant suppose there are any facts within the 
knowledge of the heads of departments or of 
myself, which can be useful for his defence, 
from a desire of doing anything our situa- 
tion will permit in furtherance of justice, we 
shall be ready to give him the benefit of it, 
by way of deposition through any persons 
whom the court shall authorize to take our 
testimony at this place. I know indeed that 
this cannot be done but by consent of par- 
ties, and I therefore authorize you to give 
consent on the part of the United States. 
Mr. Burr's consent will be given of course, 
if he suppose the testimony useful. 



"As to our personal attendance at Rich- 
mond, I am persuaded the court is sensible 
that paramount duties to the nation at large 
control the obligation of compliance with its 
summons in this case, as it would should 
we receive a similar one to attend the trials 
of Blennerhassett and others in the Missis- 
sippi territory, those instituted at St Louis 
and other places on the western waters, or 
at any place other than the seat of govern- 
ment. To comply with such calls would 
leave the nation without an executive 
branch, whose agency nevertheless is under- 
stood to be so constantly necessary that it is 
the sole branch which the constitution re- 
quires to be always in function. It could not, 
then, intend that it should be withdrawn 
from its station by any co-ordinate author^ 
ty. 

"With respect to papers, there is certainly 
a public and private side to our offices. To 
the former belong grants of land, patents for 
inventions, certain commissions, proclama- 
tions, and other papers patent in their na- 
ture. To the other belong mere executive 
proceedings. All nations have found it nec- 
essary that, for the advantageous conduct of 
their affairs, some of these proceedings, at 
least, should remain known to their executive 
functionary only. He, of course, from the 
nature of the case, must be the sole judge 
of which of them the public interest will per- 
mit publication. K Hence, under our constitu- 
tion, in requests of papers from the legis- 
lative to the executive branch, an exception 
is carefully expressed, 'as to those which 
he may deem the public welfare may re- 
quire not to be disclosed,' as you will see in 
the inclosed resolution of the house of repre- 
sentatives, which produced the message of 
January 22d, respecting this case. The re- 
spect mutually due between the constituted 
authorities in their official intercourse, as 
well as sincere dispositions to do for every 
one what is just, will always insure from the 
executive, in exercising the duty of discrim- 
ination confided to him, the same candor and 
integrity to which the nation has, in like 
manner, trusted inthedisposalof its judiciary 
authorities. Considering you as the organ 
for communicating these sentiments to the 
court, I address them to you for that pur- 
pose, and salute you with esteem and re- 
spect. Tnos. Jefferson." 
» Accompanying this letter is a copy of the 
resolution of the house of representatives 
containing the exception- to which the presi- 
dent refers. I have also received a letter 
from Mr. Smith, the secretary of the navy, 
containing an authentic copy of the order 
which was wanted, precisely corresponding 
with the unauthenticated copy in my pos- 
session. 

Mr. Wickham.— I presume that these must 
be considered and noted as the return to the 
"subpoena duces tecum." 

Mr. Hay.— So far as they go. When we 
receive General Wilkinson's, the return will 
be complete. I have also received a lettei 



U. S. v. BURR (Case No. 14,693) 

from the secretary of war, which contains 
all the orders of his department relative to 
Aaron Burr. All which papers I shall de- 
posit with the clerk of this court. 

The following is the order of the navy de- 
partment: 

"I certify that the annexed is a true copy 
from the records in the office of the depart- 
ment of the navy of the United States of 
the letter from the secretary of the navy to 
Captain John Shaw, dated 20th December, 
1806. In faith whereof, I, Robert Smith, 
secretary of the navy of the United States 
of America, have signed these presents, and 
caused the seal of my ofljce to be affixed 
hereto, at the city of Washington, this 17th 
day of June, Anno Domini 1807, and in the 
'Sist year of the independence of the said sta' es. 

"(Registered.) Rt. Smith/' 

"Secretary of the Navy. 
"Ch. W. Goldsborough, 
"Ch. Oik., K. D." 

"(Copy.) 

"Navy Department, 20th December, 1806. 

"Sir: A military expedition foi*med on the 
western waters by Colonel Bun* will soon 
proceed down the Mississippi, and by the 
time you receive this letter will probably be 
near New Orleans. You will, by all the 
means in your power, aid the army and mali- 
tia in suppressing this enterprise. You will, 
with your boats, take the best position to 
intercept and to take, and, if necessary, to de- 
stroy, the boats descending under the com- 
mand of Colonel Burr, or of any person hold- 
ing an appointment under ' him. There is 
great reliance on your vigilance and exer- 
tions. I have the honor to be, sir, your most 
obedient, 

"(Signed) Rt. Smith. 

"Captain John Shaw, or the Commanding 
Naval Officer at New Orleans." 

[Thereupon the motion for attachment was 
brought on and argued. The argument and 
opinion will be found reported as Case No. 
14,692f.l 

On Wednesday, the 24th of June, while Mr. 
Botts was speaking on the motion for an at- 
tachment, the grand jury entered, when Mr. 
John Randolph, their foreman, addressed the 
court, and stated that they had agreed up- 
on several indictments, which he handed in 
at the clerk's table. The clerk then read 
the endorsements upon them as follows: "An 
indictment against Aaron Burr for treason. 
A true bill." "An indictment against Aaron 
Burr for a misdemeanor. A true bill." "An 
indictment against Herman Blannerhasset * 
for treason. A true bill." "An indictment 
against Herman Blannerhassett for a misde- 
meanor. A true bill." The foreman then 
stated that the grand jury had still other 
subjects for their consideration, and had ad- 
journed themselves to meet to-morrow at ten 
o'clock. 



* So in the indictment. The correct spelling is 
"Harman Blennerhassett." 
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After Mr. Botts had concluded his argu- 
ment, Mr. Burr addressed the court, and ob- 
served that as bills had been found against 
him, it was probable the public prosecutors 
would move his commitment. He would, 
however, suggest two ideas for the consid- 
eration of the court: the one was, that it 
is within their discretion to bail in certain 
cases, even when the punishment was death; 
and the other was, that it was expedient for 
the court to exercise their discretion in this 
instance, as he should prove that the indict- 
ment against him had been obtained by per- 
jury. 

Mr. Hay moved for the commitment of 
Aaron Burr. He stated that if the court 
had power to bail by the 33d section of the 
judicial act, it was only to be exercised ac- 
cording to their sound discretion, and that 
the prisoner was not to demand bail as a 
matter of right 

Mr. Martin said the counsel for the prose- 
cution had admitted the right of the court to 
give bail according to its discretion. 

Mr. MacRae did not understand from the 
judicial act that the discretion was to be ex- 
ercised at this stage of the business, but 
only at the time of making the arrest. 

After some further remarks by Messrs. 
Martin, Wirt, and Wickham, the CHIEF 
JUSTICE said: Mr. Martin, have you any 
precedents where a court has bailed for trea- 
son, after the finding of a grand jury, on 
either of these grounds; that the testimony 
laid before the grand jury had been im- 
peached for perjury, or that other testimony 
had been laid before the court, which had 
not been in possession of the grand jury? 

Mr. Martin said that he had not anticipat- 
ed this case, and had not, therefore, pre- 
pared his authorities; but he had no doubt 
that such existed. 

Mr. Burr said, if the court have no discre- 
tion, it is unnecessary to produce evidence. 
That question ought, therefore, to be previ- 
ously settled. 

Some further discussion ensued, as to the 
question whether the court had any discre- 
tion, when Mr. Burr said, that if the court 
thought it had the power to bail in any case 
after bill found, it would then be necessary 
to show that it ought to exercise its discre- 
tion in this instance. That the finding of 
the jury was founded on the testimony of a 
> perjured witness. That General Tupper 
would prove that there had been no such re- 
sistance of his authority as had been stated 
by that witness. 

After same further conversation between 
counsel, Mr. Burr wished to know whether 
the court would go into testimony extrinsic 
to the indictment. 

The CHIEF JTJSTICE said he had never 
known a case similar to the present when 
such an examination had taken placed 

5 The court will in no instance inquire into the 
character of the testimony which has influenced 
the grand jury in finding an indictment. State 
v. Boyd, 2 Hill (S. C.) 288. 
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Mr. Martin would produce authorities if lie 
had time allowed him. 

, The CHIEF JUSTICE insisted upon the 
necessity of producing adjudged cases to 
prove that the court could bail a party 
against whom an indictment had been found. 

Mr. Burr did not wish to protract the ses- 
sion of the court to suit his own personal 
convenience. There was no time at present 
to look for authorities. 

The CHIEF JUSTICE observed that he 
was then under the necessity of committing 
Colonel Burr. 

Mr. Burr stated that he was willing to be 
committed, but hoped that the court had not 
forestalled its opinion. 

The CHIEF JUSTICE.— I have only stated 
my present impression. This subject is open 
for argument hereafter. Mr/ Bun* stands 
committed to the custody of the marshal. 

He was accordingly committed to the gaol, 
and the court adjourned. 

On Thursday, the 25th of June, while Mr. 
Hay was addressing the court on the *no- 
tion for an attachment against General Wil- 
kinson, the grand jury entered, and their 
foreman, Mr. John Randolph, addressed the 
court as follows: "May it please the court: 
The grand jury have been informed that 
there is in the possession of Aaron Burr a 
certain letter, with the post mark of May 
13th, from James Wilkinson, in ciphers, 
which they deem to be material to certain 
inquiries now pending before them. The 
grand jury are perfectly aware that they 
have no right to demand any evidence from 
the prisoner under prosecution which may 
tend to criminate himself. But the grand 
jury have thought proper to appear in court 
to ask its assistance, if it think proper to 
grant it, to obtain the letter with his con- 
sent." 

Mr. Burr rose and asked whether the court 
were about to give an opinion? 

The CHIEF JUSTICE stated that the court 
was about to say that the grand jury were 
perfectly right in the opinion, that no man 
can be forced to furnish evidence against 
himself; he presumed that the grand jury 
wished also to know whether the person un- 
der prosecution could be examined on other 
questions not criminating himself? 

Mr. Burr declared that it would be impos- 
sible for him, under certain circumstances, 
to expose any letter which had been commu- 
nicated to him confidentially; how far the 
extremity of circumstances might compel 
him to such a conduct, he was not prepared 
to decide; but it was impossible for him 
even to deliberate on the proposition to de- 
liver up anything which had been confided 
to his honor, unless it were extorted from 
him by law. 

Mr. Randolph.— We will -withdraw to ou: 
chamber, and when the court has decided 
upon the question it will announce it to the 
grand jury. 
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The CHIEF JUSTICE knew not that .there 
was any objection to the grand jury calling 
before them and examining any man as a 
witness who laid under an indictment. 

Mr. Martin said there could be no objec- 
tion. 

Mr. Randolph said he was afraid that the 
object of the grand jury had been misun- 
derstood by the court. The grand jury had 
not appeared before the court to apply for 
the person of Aaron Burr, to obtain evidence 
from him, but for a certain paper which 
might or might not be in his possession; and 
upon that paper being or not being in his 
possession, and upon its being possible or 
not possible to identify that paper, it might 
depend whether Aaron Burr himself were or 
were not a material evidence before them; 
and then the grand jury withdrew. 

When Mr. Hay had concluded his argu- 
ment, Mr. MacRae addressed the court. He 
was solicitous he said, to lay a communica- 
tion before it, on a circumstance which had 
lately transpired. The grand jury had ask- 
ed for a certain letter in ciphers, which was 
supposed to have been addressed by Gen- 
eral Wilkinson to the accused. The court 
had understood the ground on which the ac- 
cused had refused to put it in their posses- 
sion, to be an apprehension lest his honor 
should be wounded by his thus betraying 
matters of confidence. I have seen General 
Wilkinson, sir, since this declaration was 
made. I have informed him of the commu- 
nication which has thus been made, and the 
general has expressed his wishes to me, and 
requested me to express those wishes, that 
the whole of the correspondence between 
Aaron Burr and himself may be exhibited 
before the court. The accused has now, 
therefore, a fair opportunity of producing 
this letter; he is absolved from all possible 
imputation; his honor is perfectly safe, 

Mr. Burr.— The court will probably expect 
from me some reply. The communication 
which I made to the court, has led, it seems, 
to the present invitation. I have only to 
say, sir, that this letter will not be produced. 
The letter is not at this time in my posses- 
sion, and General Wilkinson knows it. 

Mr. MacRae hoped that notice of his com- 
munication would be sent to the grand jury. 

Mr. Martin hoped that Colonel Burr's com- 
munication also would go along with it. 

The CHIEF JUSTICE was unw^ling to 
make the court the medium of such commu- 
nications. 

Mr. MacRae hoped the court would notify 
his communication to the grand jury, and 
for an obvious reason. When the grand 
jury came into court to ask for the paper, 
what did the accused say? Did he declare 
that it was not in his possession? No: he 
merely said that honor forbade him to dis- 
close it. The inference undoubtedly was, 
that he had the paper, but could not per- 
suade himself to disclose it. And what then 
must have been the impression of the grand 
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jury? A cloud of suspicions must have fas- 
tened itself upon their minds; suspicions un- 
justly injurious to the character of General 
Wilkinson and which the present communi- 
cation may at once disperse. It is but jus- 
tice, therefore, to General "Wilkinson, to 
whom the inquiries of the grand jury may 
at present relate, to give them the benefit 
of this information. 

Mr. Burr.— General Wilkinson, sir, is ex- 
tremely welcome to all the eclat which he 
may expect to derive from this challenge; 
but as it is a challenge from him, it is a suf- 
ficient reason why I should not accept it. 
But as the remarks of the last gentleman 
seem to convey some reproach against me, 
(which no man who knows me can believe 
me to deserve) it may be proper to say, that 
I did voluntarily, and in the presence of a 
witness, put the letter out of my hands, with 
the express view that it should not be used 
improperly against any one. 1 wished, sir. 
to disable any person, even myself, from 
laying it before the grand jury. General 
Wilkinson knows this fact. 

The CHIEF JUSTICE then reduced these 
communications to writing, and transmitted 
them to the grand jury. 

Mr. Burr.— Let it be understood, that I 
did not put this letter out of my possession 
because I expected the grand jury would 
take up this subject but from a supposition 
that they might do so. 

Mr. Wickham, about to speak, was inter- 
rupted by the entrance of the grand jury 
when Mr. Randolph, their foreman, inform- 
ed the court that they had agreed upon some 
presentments, which he then delivered into 
the hands of the clerk. The clerk then read 
as follows: 

"The grand inquest of the United States, 
for the district of Virginia, upon their oaths, 
present, that Jonathan Dayton, late a sen- 
ator in the congress of the United States, 
from the state of New Jersey; John Smith, 
a senator in the congress of the United 
States, from the state of Ohio; Comfort Ty- 
ler, late of the state of New York; Israel 
Smith, late of the state of New York; and 
Davis Floyd, late of the territory of Indiana, 
are guilty of treason against the United 
States, in levying^ war against the same, to 
wit: at Blennerhassett's Island, in the coun- 
ty of Wood, and state of Virginia, on the 
13th day c of December, 1806." 

Friday, June 2G. 180T. 

The court met about nine o'clock, and, about 
ten o'clock, the grand jury entered, and Mr. 
Randolph, their foreman, presented ten in- 
dictments, found true bills; that is, one in- 
dictment for treason, and another for a misde- 
meanor, against each of the following individ- 
uals, viz.: Jonathan Dayton, John Smith, Com- 
fort Tyler, Israel Smith, ant\ Davis Floyd. 

The CHIEF JUSTICE then made a short 
address to the grand jury, in which he com- 
plimented them upon the great patience and 



cheerful attention with which they had per- 
formed the arduous and laborious duties in 
which they had been so long engaged, and 
concluded, by discharging them from all fur- 
ther attendance. 

The court then adjourned till twelve o'clock. 
As soon as it met again, Mr. Botts requested 
the court to remove Mr. Burr from the public 
gaol, to some comfortable and convenient place 
of confinement. He depicted, in very strong 
terms, the miserable state of the prison where 
he was then confined. The grounds of this 
motion are to be found in the following affi- 
davit made by some of" Mr. Burr's counsel, 
and laid before the court: 

"We, who are counsel in the defence of Colo- 
nel Burr, at the suit of the United States, 
beg leave to represent to the court, that in 
pursuance of our duty to him, we have visited 
him in his confinement in the city gaol: that 
we could not avoid remarking the danger, 
which will most probably result to his health, 
from the situation, inconveniences and circum- 
stances attending the place of his confinement; 
but-we cannot forbear to declare our convic- 
tion, that we ourselves cannot freely and fully 
perform what we have undertaken for his de- 
fence, if he remain in the gaol aforesaid, de- 
prived, as he is, of a room to himself, it being 
scarcely possible for us to consult with him 
upon the various necessary occasions which 
must occur, from all which we believe that 
he will be deprived of that assistance from 
counsel, which is given to him by the consti- 
tution of the United States, unless he be re- 
moved. Edmund Randolph. 
"John Wickham. 
"Benjamin Botts. 
"SAvorn to in open court, by Edmund Ran- 
dolph, John Wickham, and Benjamin Botts, 
Esquires. June 25th, 1807. 

"William Marshall, Clerk." 
The counsel for the prosecution were per- 
fectly silent on the motion. After a long and 
desultory argument by Mr. Burr's counsel, the 
court determined that the prisoner should be 
removed to his former lodgings near the capi- 
tol, provided they could be made sufficiently 
strong for his safe keeping, being of opinion 
that the act of congress authorized it, on the 
foregoing affidavit, to make the order of re- 
moval. 

Mr. Latrobe, surveyor of the public buildings 
of the United States, was requested to inspect 
them; and upon his report the court passed 
the following order: "Whereapon, it is or- 
dered, that the marshal of this district do 
cause the front room of the house now occu- 
pied by Luther Martin, Esq., which room has 
been and is used as a dining room, to be pre- 
pared for the reception and safe keeping of 
Colonel Aaron Burr, by securing the shutters 
to the windows of the said room by bars, and 
the doer by a strong bar or padiock. And 
that he employ a guard of seven men to be 
placed on the floor of the adjoining unfinished 
house, and on the same storj jvith the before 
described front room, and also at the door 
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opening into the said front room; and upon 
the marshal's reporting to the court that the 
said room has been so fitted up and the guard 
employed, that then the said marshal be di- 
rected, and he is hereby directed, to remove 
to the said room, the body of the said Aaron 
Burr from the public gaol, there to be by him 
safely kept." 

Mr. Hay.— My only wish is, that this prose- 
cution should be regularly conducted. Is it 
not the usual practice to read the indictment 
first and then move for the venire? 

Mr. Burr.— I have been furnished with a 
copy of the indictment; I have perused it and 
I am ready to plead not guilty to it. 

Mr. Wirt.— The usual form requires the ac- 
tual arraignment of the prisoner; however, 
the court may dispense with it, if it think 
proper. 

Mr. Hay was indifferent about the form, if 
the law could be substantially executed. He 
supposed that a simple acknowledgment of the 
prisoner was sufficient, without the customary 
form of holding up his hand. 

CHIEF JUSTICE.— It is enough, if he ap- 
pear to the indictment, and plead not guilty. 

The clerk then read the indictment against 
Aaron Burr, for treason against the United 
States; which specifies the place of the overt 
act, to be at Blennerhassett's Island; and the 
time, the 10th day of December, 1806. 

When he had concluded, Mr. Burr addressed 
the court: I acknowledge myself to be the 
person named in the indictment. I plead not 
guilty; and put myself upon my country for 
trial. 

Mr. Hay then addressed the court on the 
venire that was to try the issue between 
the prisoner and the United States. He ex- 
pressed some doubt whether the 29th section 
of the act of congress called the judicial act 
£1 Stat. 88], was still in force, which required 
twelve jurors, at least, to be summoned from 
the county where the offence was committed. 
If this law was still in force, it would be nec- 
essary to summon twelve petit jurors from the 
■county of Wood, which would render it impos- 
sible to have the trial at an early day. 

The CHIEF JUSTICE said he had no doubt 
the law was still in force. 

Mr. Burr said as this law was most prob- 
ably intended for the benefit of the accused, 
he consented to waive the right. 

Mr. Wirt suggested a doubt whether con- 
sent in such a case could take away error. 

The CHIEF JUSTICE believed that the pro- 
vision wa» not absolutely obligatory, if both 
parties would waive the right. 

Mr. Hay said he felt uo disposition to de- 
lay the trial; but he could not think of pledg- 
ing himself to such a measure without due de- 
liberation. He would consult the gentlemen 
■associated with him, and inform the court of 
the result. 

The counsel for the prosecution then retired 
to consult. On their return, Mr. Hay inform- 
-ed the court that they could not assume the 
responsibility of consenting to such a proposi- 



tion, as the law seemed imperative. He must 
therefore request the court to direct a venire 
of twelve men, at least, to be summoned from 
Wood county. 

A long conversation ensued as to the time 
that would be necessary to summon the venire 
from Wood county, as it would be necessary 
to postpone the trial accordingly; opinions va- 
rying from twenty to thirty-five days. The 
court made an order for a venire of forty- 
eight jurors, twelve of whom, at least, were to 
be summoned from Wood county. Without 
fixing the time for the trial, the court ad- 
journed. 

On Saturday, the 27th of June, an order was 
made postponing the trial to the third day of 
August, and for the return of the venire on 
that day. 

Monday, June 29, 1807. 

Mr. Hay laid the following order of the ex- 
ecutive council before the court: 

"In Council, June 29, 1807. The board be- 
ing informed that an affidavit has been filed 
in the circuit court of the United States, for 
the Virginia district, which states that the 
gaol for the county of Henrico and- city of 
Richmond is inconvenient and unhealthy, and 
so crowded witlrstate offenders and debtors 
that there are no private apartments therein 
for the reception of persons charged with of- 
fences against the laws of the United States, 
it is therefore advised that the governor be 
requested to tender the said court, (through 
the federal attorney of the district of Vir- 
ginia,) apartments in the third story of the 
public gaol and penitentiary house for the re- 
ception of such persons as shall be directed 
under the authority of the United States to be 
confined therein. 

"Extract from the minutes. 
"Daniel L. Hylton, Clerk of the Council." 

The following was the order of the court on 
this subject: "Which tender the court doth 
accept for the purpose above mentioned." 

The final decision of the motion to commit 
Aaron Burr to the penitentiary was postponed 
until to-morrow. 

Tuesday, June 30, 1S07. 
After the court met the motion to commit 
Aaron Burr to the penitentiary was renewed. 
It was objected to by his counsel, on the 
ground (and an affidavit was made by them to 
the same effect) that in so important a case 
it was essentially necessary for the most un- 
interrupted intercourse to subsist between the 
prisoner and his counsel; but that the dis- 
tance of the penitentiary, combined with their 
own professional avocations, would necessarily 
narrow and interrupt this intercourse. It was 
also said that, Ity particular regulations of the 
penitentiary, the custody of the prisoner would 
be transferred from the marshal to the su- 
perintendent, and that the communications of 
the prisoner with his counsel would be limited 
to the very same short period which was al- 
lowed to the other visitants: that is, from elev- 
en to one o'clock. 
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The attorney for the United States replied 
to these objections. 

The CHIEF JUSTICE said when there was 
a public gaol not unreasonable distant or unfit 
for the reception of the prisoner, and when the 
court was called upon on the part of the Unit- 
ed States to commit a prisoner to its keeping, 
that he conceived himself hound to comply 
with the requisition; that when he had given 
the order for his removal fro*n the gaol to his 
own lodgings, it was under an expectation that 
the trial would be prosecuted immediately, 
and that the intercourse between the prisoner 
and his counsel would be necessarily inces- 
sant; but as a postponement had taken place, 
such an intercourse would not be absolutely 
necessary: under such circumstances, there- 
fore, he should direct the removal of the pris- 
oner to the penitentiary, if he were still to 
continue in the possession of the marshal, and 
if his counsel were to have free and uninter- 
rupted access to him. 

Some difficulty having thus occurred on 
these points, the executive council was imme- 
diately convened. In a short time the follow- 
ing letter was submitted to the court: 

"Council Chamber, June 30, 1807. 

"Sir: In pursuance of an advice of the 
council of state, I beg leave, through you, to 
inform the circuit court of the United States, 
now sitting, that any persons who may be 
confined in the gaol and penitentiary house, 
on the part of the United States, will be con- 
sidered as in the custody, and under the sole 
control of the marshal of the district; that he 
will have authority to admit any person or 
persons to visit the confined that he may think 
proper, and that he will be authorized to select 
for the purposes aforesaid, any apartment in 
the penitentiary now unoccupied, that he may 
deem most conducive to safety, health, and 
convenience. I am, with great respect, sir, 
your obedient servant, 

"Wm. H. Cabell. 
"George Hay, Esq." 
, The court then made the following order: 
"In consequence of the offer made by the ex- 
ecutive of apartments in the third story of 
penitentiary and state pi-iso.-i. for persons who 
may be confined therein, under the authority 
of the United States, and of the foregoing let- 
ter from the governor of this commonwealth, 
it is ordered, on the motion of the attorney 
for the United States, that so soon as the 
apartments in the third story of the public 
gaol and penitentiary shall be fit for the re- 
ception and safe keeping of Aaron Burr, that 
he be removed thereto, and safely kept there- 
in by the marshal, until the second day of Au- 
gust next, when he shall be brought back to 
the prison where he is now placed, there to be 
guarded in like manner as at present, until the 
further order of the court." 

Monday, August 3, 1807. 
On this day the circuit court of the United 
States for the Fifth circuit and district of Vir- 
ginia, was held according to adjournment. 



Present: the CHIEF JUSTICE of the United 
States; George Hay, William Wirt, and Alex- 
ander MacRae, Esquires, counsel for the pros- 
ecution. 

The prisoner was brought into court from his 
apartment, near the Swan Tavern, to which 
he had been removed on Saturday. 

Edmund Randolph, John Wickham, Benja- 
min Botts, John Baker, and Luther Martin, Es- 
quires, appeared as his counsel. 

The court assembled at twelve o'clock. Ail 
immense concourse of citizens attended to wit- 
ness the proceedings of this important trial. 

Mr. Hay observed that he could take no- 
steps in this business until he had ascertained 
whether the witnesses summoned on the part 
of the United States were present; he there- 
fore requested that their names might be- 
called over; they were more than one hun- 
dred in number. Their names were accord- 
ingly called. 

Mr. Hay begged leave to mention that he- 
had nothing more to submit to the court this- 
day. There were many of the witnesses of 
whose places of residence he was ignorant; 
several had not appeared; many had been 
merely pointed out to him by the attorney 
general of the United States. He observed 
that, therefore, he had not yet been able to 
furnish Colonel Burr with a list of the wit- 
nesses, and a statement of the places of their 
residence, as the law requires; that, as many 
of those who had been summoned and recog- 
nized had failed to appear, he was not ready 
to proceed with the trial immediately. He- 
also informed the court that a list of the venire 
had been delivered on Saturday to Colonel 
Burr, but had since been discovered to be in- 
accurate. It became, therefore, necessary (an 
act of congress having directed this to be done 
at least three days before the trial) to deliver 
a correct list on this day; and, of course, the- 
trial would be postponed until the requisite 
time should have elapsed. 

The CHIEF JUSTICE inquired, then, to. 
what day it would be proper to adjourn the- 
court. 

Mr. Hay could not possibly state by what 
day he should be able to prepare his lists. 

Mr. Burr observed that it was not probable- 
that he should avail himself of any privileges 
to which he might be entitled from any de- 
lay in furnishing him with the list of jurors,, 
or of any incorrectness in the list; and there- 
fore the court might adjourn to any day 
which was convenient to the attorney for 
the United States. If the day of adjourn- 
ment depended on his own consent, he should 
not object to any adjournment, provided it 
did not extend further than Wednesday. 

Mr. Hay had no objection to that day. 

At the instance of Mr. Hay the names of 
the jurors were called, when forty-six an- 
swered to their names, two only being absent. 

Mr. Burr reminded the court of the motion 
which he had made, on a former occasion, 
for a subpcena duces tecum, addressed to- 
the president of the United States. That mo- 
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tion had been partly complied witli. He 
wished to know of the court whether it were 
not a matter of right for him to obtain a 
subpoena duces tecum. If it were not, he 
should then lay a specific motion before the 
court. 

The CHIEF JUSTICE did not believe it to 
be the practice in Virginia to obtain such a 
subpoena upon a mere application to the 
clerk. The motion must be brought before 
the court itself. 

Mr. Hay said that he would say nothing on 
this subject until he understood the object 
of the application: that if it were to obtain 
the letter which was not formerly furnished, 
he would inform the opposite counsel that he 
had it now among his papers, and was 
ready to produce it. 

air. Burr.— That is one object of the applica- 
tion. Another is, to obtain a certain com- 
munication from General Eaton to the presi- 
dent of the United States, which is mentioned 
in his deposition. 

Mr. Hay said that he was not certain 
whether he had that communication, but be- 
lieved that it was among his papers. If it 
were there, he would certainly produce it. 

Mr. Burr.— But if, after a search, the gentle- 
man finds that he has not that paper, will he 
consent* out of court, to issue a subpoena to 
the president of the United States, under the 
qualification I have mentioned? I wish not, 
at the present exigency, to derange the af- 
fairs of the government, or to demand the 
presence of the executive officers at this 
place. All that I want are certain papers. 
. Mr. Hay said that he could not consent to 
it; he would rather that a regular application 
should be made for it to the court. 

air. Burr.— Then, sir, I shall move for a sub- 
poena duces tecum, to the president of the 
United States, directing him to attend with 
certain papers. This subpoena will issue as 
in the former instance. I shall furnish the 
clerk with the necessary specification of the 
paper which I require. 

The court was then adjourned till Wednes- 
day, twelve o'clock. 

Wednesday, August 5, 1807. 

The court met, according to adjournment. 
Present: JOHN MARSHALL, Chief Justice 
of the United States. 

The names of the witnesses being called 
over, and many being still absent, Mr. Hay 
was not ready to proceed. He presumed all 
of the witnesses would be present in a few 
days. 

After some conversation as to the time to 
which the court should adjourn, Mr. Hay 
proposed an arrangement as to the mode of 
conducting the trial, in respect to the order 
in which counsel should speak. 

The CHIEF JUSTICE said the best mode 
appeared to him to be this: that the case 
should be opened fully by one of the gentle- 
men on the part of the United States; then 
opened fully by one of the counsel on the 
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other side; that the evidence should be next 
gone through, and the whole commented up- 
on by another of the gentlemen employed by 
the United States, who should be answered 
by the rest of the counsel* for Colonel Burr; 
and one only of the counsel for the United 
States should conclude the argument. 

Without coming to any arrangement, the 
court adjourned till Friday, twelve o'clock. 

Friday, August 7, 1S0T. 

The court met according to adjournment. 
Present: JOHN ^MARSHALL, Chief Justice 
of the United States, and CYRUS GRIFFIN, 
Judge of the District of Virginia. 

The witnesses were again called over, and 
several who had not been present before, ap- 
peared, and were recognized to attend until 
discharged by the court. The counsel for 
the United States, however, not being as well 
prepared to go into the trial as they ex- 
pected to be, (many of their witnesses being 
still absent,) the trial was farther postponed, 
and the court adjourned until Monday next, 
at twelve o'clock. 

In the course of this day, a difficulty was 
suggested by Major Scott, the marshal of the 
Virginia district, as arising out of the order 
of the court, by virtue of which Colonel Burr 
had been removed from the penitentiary house 
to his present lodgings. He stated that he 
had been informed from good authority, that 
the secretary of the treasury had declared 
that he would not allow his charge of seven 
dollars per day, for the guards employed for 
the safe-keeping of the prisoner; and, there- 
fore, he might lose that sum, which he had 
hitherto been advancing out of his own 
pocket. 

The CHIEF JUSTICE declared the firm 
conviction of the court, that the order, here- 
tofore made, was legal and proper; that the 
payments made in pursuance thereof would 
be* sanctioned by the court, and ought to be 
allowed by the secretary of the treasury. He 
could not believe that the secretary would 
finally disallow those items in the marshal's 
account. But, as the oflicer of the court 
ought not to be subjected to any risk in 
obeying its directions, and if the secretary 
should refuse to allow him a credit for the 
money paid, the court had no power to com- 
pel him to do so, and the situation of the 
marshal was such that he dared not enter 
into a controversy with the secretary; the 
court was disposed to rescind the order, un- 
less some arrangement could be made- by 
Colonel Burr and his counsel, for the indem- 
nification of the marshal. 

Colonel Burr declared that an offer had al- 
ready been made on his part to indemnify 
the marshal, and that he was still ready and 
willing to give him satisfactory security that 
the money should be paid him, in case the 
secretary of the treasury should refuse to 
allow the credit. 

Some desultory conversation ensued, but 
nothing positive was agreed upon; but it ap- 
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peared to be understood that security was 
to be given to Major Scott, and that Colonel 
Burr was to remain in his apartment near 
the Swan Tavern. 

Monday, August 10, 1S07. 
The court met pursuant to adjournment. 
Harman Blennerhassett was brought into 
court, and Mr. Hay moved that he be ar- 
raigned for treason. Mr. Botts objected, on 
the ground that he had not been furnished 
with a copy of the indictment three days 
previously; and he was reconducted to his 
prison. Four of the venire were excused on 
account of indisposition. The clerk informed 
Mr. Burr that he was at liberty to challenge 
such of the venire as he might object to. 

Mr. Burr begged leave to inform the jurors, 
who were within hearing, that a great num- 
ber of them may have formed and expressed 
opinions about him which might disqualify 
them from serv'^g on this occasion. He ex- 
pected that, as they came up, they would dis- 
charge the duties of conscientious men, and 
candidly answer trie questions put to them, 
and state all their objections against him. 
The deputy marshal then summoned first, 
Hezekiah Bucky. 

Mr. Botts.— We challenge you for cause. 
Have you ever formed and expressed an opin- 
ion about the guilt of Colonel Burr? Mr. 
Bucky. I have not, sir, since I have been 
subpoenaed. Question. Had you before? An- 
swer. I had formed one before in my own 
mind. 

Mr. Hay wished that the question of the 
opposite counsel could assume a more pre- 
cise and definite form. If this question were 
proposed to this man, and to every other man 
of the panel, he would venture to predict 
that there could not be a jury selected in the 
state of Virginia, because he did not believe 
that there was a single man in the state, 
qualified to become a juryman, who had not, 
in some form or other, made up, and declared 
an opinion on the conduct of the prisoner. 
The transactions in the West had excited uni- 
versal curiosity; and there was no man who 
had not seen and decided on the documents 
relative to them. Do gentlemen contend that 
in a case so peculiarly interesting to all, the 
mere declaration of an opinion is suflacient to 
disqualify a juryman? A doctrine of this 
sort would at once acquit the prisoner; for 
where is the jury that could try him? Such 
a doctrine amounts to this: that a man need 
only to do enough to draw down the public 
attention upon him, and he would immediate- 
ly effect his discharge. Mr. Hay concluded 
with a hope that the question would assume 
a more definite form; he should not pretend 
to decide the form in which it should be pro- 
posed, for that was the province of the court; 
it was a privilege to which every court is en- 
titled, and one which the court had exercised 
in the case of James T. Callender. 

Mr. Botts considered it as a misfortune 
ever to be deplored, that in this country, and 
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in this case, there had been too general an 
expression of the public sentiment, and that 
this generality of opinion would disqualify 
many, but he had never entertained a doubt, 
until the gentleman for the prosecution had 
avowed it, that twelve men might be found 
in Virginia, capable of deciding this question 
with the strictest impartiality. He still trust- 
ed that the attorney for the United States 
was mistaken, that the catastrophe was not 
completely fixed, and that every man in the 
state had not pledged himself to convict Colo- 
nel Burr whether right or wrong. He was 
not present at the trial of James T. Callender; 
but all America had heard the question which 
was then propounded to the juryman, and 
that was, whether he had made up and ex- 
pressed an opinion respecting the guilt of the 
prisoner. 

Mr. Hay said that he would put Mr. Botts 
right as to matter of fact. The court would 
recollect that on the trial of Callender, the 
question was, not whether the juryman had 
formed and expressed an opinion on that case 
generally, but on the subject-matter that was 
to be tried, and contained in the indictment. 
The question then in the present case should 
be, have you formed and expressed an opin- 
ion on the point at issue: that is, whether 
Aaron Burr be guilty of treason? On the 
trial of Callender, the court would particular- 
ly recollect that Mr. John Bassett having 
objected to himself, because he had read the 
libellous publication, was actually overruled, 
because it was not on the book itself, but on 
the subject-matter of the indictment, that he 
was called upon to say whether he had ever 
expressed an opinion? 

Mr. Burr declared that there was a ma- 
terial distinction between that and the pres- 
ent case. Mr. Bassett's acknowledging that 
he had seen the book did not disqualify him 
from serving on the jury; in the same man- 
ner the person who had seen a murder com- 
mitted would not be an incompetent juror in 
the prosecution for that crime. But if a man 
pretended to decide upon the guilt of a pris- 
oner, upon mere rumor, he would manifest 
such a levity and bias of mind as would ef- 
fectually disqualify him. Mr. Bucky, how- 
ever, has not yet come out completely with 
his declarations. Let him be further interro- 
gated. 

Mr. Hay observed that the question would 
still be too general and vague, if it were even 
to be "Have you expressed any opinion on 
the treason of Aaron Burr?" for the case 
stated in the indictment was infinitely more 
specific. It was treason in levying war 
against the United States at Blennerhassett's 
Island. Unless this particular allegation be 
proved, it defeats all the other parts of the 
accusation; and it was probably on this 
point that the juror had never made up any 
opinion. 

Mr. Martin contended that it was the duty 
of every juryman to come to the trial of any 
case with the most perfect impartiality, and 
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more particularly one where life and reputa- 
tion were at stake; that it was a libel upon 
Virginia, a blot upon the whole, state, to as- 
sert, that twelve men could not be found to 
decide such a case, with no other knowledge 
that what they had picked up from news- 
papers; that there was a material distinction 
between this and Calender's Case [Fed. Cas. 
No. 14,7093; the libel was a book in every 
man's hand, but does any juryman in the 
present case pretend to know the testimony 
on which this charge depends? The gentle- 
man proposes to ask the juryman whether 
he has made up an opinion on Colonel Burr's 
treason? But it is expressly probable that 
most of them knew not what treason is; and 
though they may decide upon the guilt of 
Colonel Burr, they may be ignorant whether 
it come under the name and description of 
treason. 

The CHIEF JUSTICE observed that it 
might save some altercation if the court were 
to deliver its opinion at the present time; 
that it was certainly one of the clearest prin- 
ciples of natural justice, that a juryman 
should come to a trial of a man for life with 
a perfect freedom from previous impressions, 
that it was clearly the duty of the court to 
obtain, if possible, men free from such bias; 
but that if it were not possible from the 
very circumstances of the case— if rumors had 
reached and prepossessed their judgments, 
still the court was bound to obtain as large 
a portion of impartiality as possible, that this 
was not more a principle of natural justice, 
than a maxim of the common law, which we 
have inherited from our forefathers, that the 
same right was secured by the constitution 
of the United States, which entitles every 
man under a criminal prosecution, to a fair 
trial by "an impartial jury." Can it be said 
however, that any man is an impartial jury- 
man who has declared the prisoner to be 
guilty and to have deserved punishment? If 
it be said that he has made up this opinion, 
but has not heard the testimony, such an ex- 
cuse only makes the case worse; for if the 
man has decided upon insufficient testimony, 
it manifests a bias that completely disqual- 
ifies himself from the functions of a jury- 
man. It is too general a question to ask, 
whether he has any impressions about Colonel 
Burr. The impressions may be so light that 
they do not amount to an opinion of guilt, nor 
do they go to the extent of believing that the 
prisoner deserves capital punishment. With 
respect to Mr. Bassett's opinion, it was true 
he had read "The Prospect Before Us;" and 
he had declared that it was a libel, but Mr. 
Bassett had formed no opinion about James 
T. Callender's being the author. It was the 
same principle in the present case. If a jury- 
man were to declare that the attempt to 
achieve the dismemberment of the Union, was 
treason, it would not be a complete objection 
or disqualification; but it would be the ap- 
plication of that crime to a particular indi- 
vidual; it would be the fixing it on Aaron 
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Burr that would disable him from serving in 
this case. Let the counsel then proceed with 
the inquiry. 

Mr. Botts.— Have you said that Colonel Burr 
was guilty of treason? Mr. Bucky.— No. I 
only declared that the man who acted as 
Colonel Burr was said to have done, deserves 
to be hung. Question. Did you believe that 
Colonel Burr was that man? Answer. I did, 
from what I had heard. 

Mr. Hay.— I understand then, that the ques- 
tion proposed in Callender's Case is to be 
overruled? 

The CHIEF JUSTICE.— My Brother, Judge 
GRIFFIN, does not recollect whether it par- 
ticularly went to the indictment or not. 

GRIFFIN, District Judge.— I think the ques- 
tion was "relative to the matter in issue." 

Sir. Hay.— The very position that I have laid 
down. 

The CHIEF JUSTICE.— The simple ques- 
tion is, whether the having formed an opin- 
ion, not upon the evidence in court, but upon 
common rumor, renders a man incompetent 
to decide upon the real testimony of the case? 
Mr. Wirt (addressing Mr. Bucky).— Did I 
understand you to say that you concluded 
upon certain rumors you had heard, that Colo- 
nel Burr deserved to be hung? Mr. Bucky.— 
I did. Question. Did you believe these ru- 
mors? Answer. I did. Question. Would you, 
if you were a juryman, form your opinion 
upon such rumors? Answer. Certainly not 

Mr. MacRae.— Did you form and express 
your opinion upon the question, whether an 
overt act of treason had been committed at 
Blennerhassett's Island? Answer. It was 
upon other rumors, and not upon that, that I 
had formed an opinion. 

Mr. Martin submitted it to the court, wheth- 
er he could be considered an impartial jury- 
man. 

THE COURT decided that he ought not to 
be so considered, and he was accordingly re- 
jected. 

James G. Laidly stated that he had formed 
and expressed some opinions unfavorable to 
Colonel Burr; that he could not pretend to 
decide upon the charges in the indictment, 
which he had not heard; that he had princi- 
pally taken his opinions from newspaper state- 
ments; and that he had not, as far as he 
recollected, expressed an opinion that Colonel 
Burr deserved hanging; but that his impres- 
sion was, that he was guilty. He was there- 
fore set aside. 

James Compton being challenged for cause 
and sworn, stated that he had formed and ex- 
pressed an opinion from hearsay that Colonel 
Burr was guilty of treason, and of that par- 
ticular treason of which he stood charged, as 
far as he understood. He was rejected. 

Mr. Burr observed, that as gentlemen on 
the part of the prosecution had expressed a 
willingness to have an impartial jury, they 
could not refuse that any juryman should 
state all his objections to himself; and that he 
had no doubt, in spite of the contrary asser- 
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tions which had been made, that they could 
get a jury from this panel. 

Hamilton Morrison, upon being called, said 
that he had frequently thought and declared 
that Colonel Burr was guilty, if the statements 
which he had heard were true; that he did 
not know whether they were so, but only 
thought, from the great clamor which had 
been made, that it might be possible that they 
were true; that he had not passed- any posi- 
tive opinion, nor was he certain that he had 
always qualified it by saying, "if these things 
were true;" that he does not recollect to have 
said that Colonel Burr ought to be punished, 
without stating at the same time, "if he were 
guilty." Air. Alorrison was suspended for fur- 
ther examination. 

Yates S. Conwell had formed and expressed 
an opinion, from the reports he had heard, 
that Colonel Burr must be guilty of high trea- 
son. He was accordingly set aside. 

Jacob Beeson declared that he had for some 
time past formed an opinion, as well from 
newspaper publications as from the boats 
which had been builtonthe Ohio, that Colonel 
Burr was guilty; and that he himself had 
home arms to suppress this insurrection. He 
was therefore set aside as incompetent. 

William Prince declared he had nearly the 
same impressions as Mr. Beeson; that he too 
had borne arms, as well on Blennerhassett's 
Island as on descending the river in search of 
Blennerhassett. He was set aside in like 
manner. 

Nimrod Saunders declared that he had ex- 
pressed an opinion previously to his being 
summoned on the jury, that the prisoner had 
been guilty of treason. He was therefore set 
aside as incompetent. 

Thomas Creel had no declaration to make, 
.and he was challenged for cause. Upon being 
interrogated, he stated that he had never as- 
serted that the prisoner ought to be punish- 
ed; that he had said that he was a sensible 
man. and if there were any hole left he would 
creep out of it; that he had conceived that 
Colonel Burr had seduced Blennerhassett into 
some acts that were not right; that he had 
never positively said that Colonel Burr was 
guilty; that he had said that Blennerhassett 
was the most blamable, because he was in 
good circumstances and well off in life, where- 
as Colonel Suit's situation was desperate, and 
that he had little to lose; that he had not 
said that Colonel Burr had directly misled 
Air. Blennerhassett, but through the medium 
of Airs. Blennerhassett; in short, that there 
was no determinate impression on his mind 
respecting the guilt of the prisoner. 

The CHIEF JUSTICE did not think that 
this was sufficient to set him aside, and sus- 
pended his case for further examination. 

Anthony Buckner had frequently said that 
the prisoner deserved to he hung. He was 
therefore set aside. 

David Creel had formed an opinion from 
the statements in the newspaper's, and if 
these were true the prisoner was certainly 
guilty. He had expressed a belief that he 



was guilty of the charges now brought against 
him, and that he ought to be hanged. He was 
therefore rejected. 

The above named jurors were all from Wood 
county. 

Jurors from the body of the district: 

John Horace Upshaw declared that he con- 
ceived himself to stand there as an unpreju- 
diced juryman, for lie was ready to attend to 
the evidence; but that as he had formed 
opinions hostile to the prisoner, (if opinions 
they can be called which are formed from 
newspaper testimony,) and had, he believed, 
frequently expressed them, that he was unwill- 
ing to subject himself to the imputation of 
having prejudged the cause. 

Air. Burr.— We challenge Mr. Upshaw for 
cause. 

Air. Hay.— Then, sir, I most seriously ap- 
prehend that we shall have no jury at all. 
I solemnly believe Air. Upshaw is an intelli- 
gent and upright man, and can give a correct 
verdict on the evidence; and I will venture to 
assert, (whatever credit my friends on the 
I other side will allow to my assertion,) that I 
I myself could do justice to the accused. I be- 
lieve that any man can who is blessed with 
a sound judgment and integrity. We might 
as well enter at once a nolle prosequi, if he 
is to be rejected. 

Air. Wickham.— Then according to the gen- 
tleman's doctrine, any honest man, no matter 
what his impressions may be, is a competent 
juryman. Is this agreeable to the principles 
of law? Does the gentleman mean to in- 
sinuate that when we object to a juryman it 
is for his want of honesty? No, sir, every man 
is subject to partialities and aversions, which 
may unconsciously sway his judgment. Air. 
Upshaw does no doubt deem himself an im- 
partial juryman; but Mr. Upshaw may be de- 
ceived. 

After some desultory argument' between 
Alessrs. Hay and Wickham, Air. Wirt proceed- 
ed to ask Air. Upshaw whether he had under- 
stood him to say that notwithstanding the hos- 
tile impressions he had taken up from news- 
paper reports, these impressions had not re- 
ceived that determinate character which might 
entitle them to the name of opinions? An- 
swer. I have received impressions hostile to 
Colonel Burr, and have expressed them with 
some warmth, but my impressions have not 
been induced by anything like evidence They 
were predicated on the deposition of General 
Eaton and the communications of General Wil- 
kinson, to the president of the United States. 
I had conceived that the prisoner had been 
guilty of some criminal act against the pub- 
lic, and ought to be punished; and I believe, 
also, that I went on further to vindicate the 
conduct of those gentlemen who would ap- 
pear as the principal witnesses against him, 
and also of the government in the measures 
which it had taken to suppress his plans. 
After some further and animated discussion 
on this point, Air. Upshaw's case was sus- 
pended for subsequent examination. 
William Pope declared that his impressions 
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-were nearly the same with those of the gen- 
tleman who had preceded him; that he had 
thought at first, from newspaper representa- 
tions, that it was Colonel Burr's intention 
to make his fortune in the west by the settle- 
ment of lands; that when he had afterwards 
understood that he had formed a union with 
Wilkinson to proceed to Mexico, he had re- 
garded the prisoner's conduct in such a light 
that, if he had proceeded to Mexico, he would 
have considered it as an excusable offence; 
but when he had afterwards understood that 
there was treason mixed with his projects, it 
was impossible for him to view his conduct 
without the deepest indignation. If these im- 
pressions could be called prejudices, he trust- 
ed that he should always retain them. What 
other sentiments could he feel against such a 
-crime, perpetrated against the very best gov- 
ernment on the surface of the earth? But 
Mr. Pope declared that from his heart he be- 
lieved that he could divest himself of these 
unfavorable impressions, and give Colonel 
Buit a fair and honorable trial. He would 
add that, in pursuance of the spirit manifest- 
ed by the constitution which required two 
witnesses to an overt act of treason, he should 
think it necessary that the evidence for the 
United States should be so strong as to make 
the scale preponderate. 

Mr. Wickhani.— You will not misunderstand 
me, Mr. Pope, when I ask you whether you 
have not been a candidate for your county* 
and whether you he not now a delegate? 
Answer. Yes. Question. In canvassing among 
the people, have you not declared that the 
government had acted properly in commencing 
this prosecution? Answer. Yes; I believe I 
have said generally that I thought Colonel 
Burr was guilty of high treason. Mr. Pope 
was therefore set aside. 

Peyton Randolph declared that it had never 
"been his wish or intention to shrink from the 
<lischarge of a public duty, but that he had 
peculiar objections to serve on this occasion, 
one of which only he should state. He had 
been enrolled and was qualified as a lawyer 
in this court; and he would submit it to the 
eourt whether this did not exempt, if not 
disqualify, him from serving? 

The CHIEF JUSTICE admitted Mr. Ran- 
dolph's privilege, unless there were an ex- 
press interposition on the part of the prisoner 
to retain him and others of the venire who 
had privileges; for this would call a conflict- 
ing privilege into operation. 

Mr. Burr said that he should be passive. 

John Bowe did not recollect to have said 
that the prisoner was guilty of treason, but 
of something hostile to the peace and hap- 
piness of the United States. Upon being in- 
terrogated, he observed that he was a delegate 
from the county of Hanover, that there had 
*been a competition at the last election, that 
lie had had occasion to speak at that time of 
the views of the prisoner, but had always 
<lone it cautiously; had never asserted that 
lie ought to be hung, but that he was guilty 



of something unfriendly to the peace of the 
United States. 

Mr. Wickham.— You have said that the pris- 
oner was guilty? Answer. Yes. 

The CHIEF JUSTICE.— Did you ever make 
up an opinion about his levying troops and 
making war against the United States? An- 
swer. Yes; but I have never expressed it. 

Mr. Burr.— Take the whole together, and it 
amounts to an opinion of treason. Mr. Bowe 
has said that Colonel Bun* was guilty; and 
of what? Of that which in Mr. Bowe's mind 
amounts to the definition of treason. He was 
therefore set aside. 

John Roberts had thought and declared, 
from the reports in the public newspapers, 
that the prisoner was guilty of treason, though 
he had no doubt that his opinion might be 
changed by the production of other testimony. 
He was set aside as incompetent. 

Joshua Chanin excused from indisposition. 

7. Jervis Storrs observed that the state of 
his mind was like that of the gentleman who 
had gone before him, (Mr. Bowe;) he was in 
the habit of reading newspapers, and could 
not but examine their statements relative to 
those transactions. If he could believe Gen- 
eral Eaton's assertion, that the prisoner had 
threatened to turn congress out of doors, and 
assassinate the president, he had said, and 
would still say, that Colonel Burr was guilty of 
treason. If General Wilkinson's letter were 
true, he had surely been guilty of something 
in the West that was hostile to the interest 
of the United States. He did not know wheth- 
er in the multifarious conversations he had had 
on this subject he had always expressed this 
opinion of his guilt with that reservation. 
He had very often communicated his impres- 
sions, that he was plotting some hostile de- 
signs against the United States. Mr. Storrs 
confessed that he might be prejudiced against 
the prisoner, and that he might be judging too 
highly of his own mind to entertain the be- 
lief that he could divest himself of all his 
impressions; and upon the whole, he express- 
ed a wish not to serve. He was then rejected. 

S. Miles Selden declared that it was impos- 
sible not to have entered into the frequent 
conversations which had occurred on this 
topic, and to have declared some opinion; that 
he had always said that Colonel Burr was 
guilty of something, and that if he was guilty 
of treason against such a government as that 
of the United States, he would* deserve to be 
hung; that he could not assert that he had 
always accompanied his opinions with this 
reservation, but that he was not afraid to • 
trust himself in the rendering of a verdict. 
Upon being interrogated, he said that he had 
frequently jested on this subject, and par- 
ticularly recollected to have said in a sportive 
conversation with Colonel Mayo, that this was 
a Federal plot, and that Bun* had been set 
on by the Federalists. Colonel Selden was 
therefore suspended for further consideration. 

9. Lewis Truehart had said that if the re- 
ports were correct, Colonel Burr had been 
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guilty of something inimical to the country, 
and that he always qualified his opinions in 
that manner. 

Colonel Tinsley was then called in as a wit- 
ness, who stated that from a conversation 
with Mr. Truehart, he thought that he had 
discovered that he had a general preposses- 
sion against Colonel Burr. He did not ex- 
pect to be called on, and had no very distinct 
recollection of the particulars; that this was 
before any of the proceedings of the trial; 
and when he h*eard that he was summoned as 
one of the venire, he then recollected their 
conversation and happened casually to men- 
tion it. Mr. Truehart suspended. 

William Yancey had expressed an opinion 
on newspaper testimony that Colonel Burr 
was guilty; that he had frequently said that 
he would believe the statements of newspa- 
pers till the contrary was proved, but that he 
had no doubt he should entertain a different 
sentiment, if other testimony were produced. 
He was set aside. 

Thomas Prosser was next called. He said 
that he had made numberless declarations 
about Colonel Burr; that he had believed him 
to be guilty of a treasonable intention, but 
not of the overt act; on this point he had 
suspended his opinion, but he was rather in- 
clined to believe that he had not committed it. 

Mr. Martin.— Can this gentleman be consid- 
ered as an impartial juryman, when he thus 
comes with his mind made up on one half of 
the guilt? He was suspended for further 
consideration. 

John Staples had been under the same im- 
pressions which had been described by others; 
that he dared to say that he had said Colonel 
Burr was guilty of levying troops and making 
war upon the United States. He was set 
aside. 

Edward C. Stanard acknowledged that his 
prejudices against Colonel Burr had been 
deep-rooted; that he had no doubt of the 
criminality of his motives, but that he had 
doubts of the commission of an overt act; he 
regretted that a man of his talents and ener- 
getic mind should be lost to his country. 
Upon being interrogated, he observed that he 
had doubts as to the overt act, because he be- 
lieved him to be a man of such deep intrigue 
as never to jeopardize his own life till thou- 
sands fell before him. He was rejected. 

Richard B. Goode was then called. I have 
never seen, neither do I believe that I have 
heard correctly, the evidence in this prosecu- 
tion. From common report and newspaper 
information I have formed an opinion unfa- 
vorable to Colonel Burr. That opinion has 
been strengthened by what I have heard from 
the lips of Colonel Burr in this court; but 
without arrogating to myself more virtue than 
belongs to other men, if I know myself, I 
have formed no opinion which cannot be al- 
tered by the evidence. 

Mi\ Baker.— Did you not endeavor to dis- 
place Mr. Heth as captain of the Manchester 
cavalry, for becoming the bail of Colonel 



Burr? Answer. I never did. (Here sundry 
witnesses were directed to be called.) 

Mr. Goode.— I will state the circumstance 
to which you allude, unless you prefer to- 
prove it. 

THE COURT.— Do so, if you please. 

Mr. Goode.— On the 4th of July, 1S0G, I was 
a member of a committee with Captain Heth, 
appointed to prepare toasts to be drunk on 
that clay by the Manchester cavalry. I pro- 
fess to be attached to the present administra- 
tion of the general government, and wished to- 
express such a sentiment. Captain Heth de- 
clared that he had not confidence in the ex- 
ecutive, and rather than express such a senti- 
ment he would resign his commission. At 
that time, I thought Captain Heth and my- 
self differed only as to measures, and not as 
to principles; and that it was an honest opin- 
ion. But in a few months after, when I un- 
derstood that Captain Heth had become bail 
for Colonel Burr, and was his zealous friend, 
with whom he was neither connected nor ac- 
quainted, but a stranger, who, three years 
ago, would have been consigned to the grave 
by Captain Heth, and those thinking with him 
upon political subjects, and when I recollect- 
ed the charge preferred against Colonel Burr, 
I confess that the declaration and conduct of 
Captain Heth made such impressions upon 
my mind, that I refused to trust my person 
with him as a military commander, and I 
would do it again. 

Colonel Burr.— Pray, sir, did you not write 
a letter to Captain Heth? Answer. I did; 
and I have reasons to believe that that letter 
is in your possession, or in the possession of 
your counsel. You are at liberty to show it 
to the court, or I will repeat that part of it 
which relates to Captain Heth and yourself. 

THE COURT.— Do, sir. 

Mr. Goode.— A few weeks past, I received a 
letter from Captain Heth, commanding me to 
appear at a certain time and place, in order 
to take my proper command in the troop. I 
wrote him, in answer, that my post as a 
soldier would never be abandoned, and that 
my duty as a citizen forbade that I should 
silently approve of the conduct of those who 
had extended a favor to a traitor, which the 
justice of my country denied to an unfortu- 
nate debtor, or words to that effect. 

Mr. Goode was then rejected. 

Nathaniel Selden stated he had formed an 
opinion, particularly from General Eaton's 
deposition, that the intentions of the prisoner 
were hostile to the United States, but that he 
had also said he had seen no evidence to sat- 
isfy him that he had been guilty of an overt 
act. He was suspended for further consider- 
ation. 

1C. Esme Smock declared that he had 
formed and expressed an opinion that Colo- 
nel Burr had treasonable designs. 

CHIEF JUSTICE.— To what time did your 
opinion relate? 

Mr. Smock.— I formed my opinion from 
newspaper publications and common report; 
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"but I have constantly conceived that Colonel 
Burr's intentions were treasonable through- 
out. Mr. Wickham.— Have you ever formed 
an opinion that Colonel Burr was guilty of 
treason? Answer. I have in my own mind. 
He was set aside. 

Richard B. Parker said that he had, like 
every other person, formed an opinion on that 
case, on newspaper statements, but he had 
heard very little of the evidence that may be 
adduced on this occasion. He had declared 
that if these newspaper statements were true, 
Colonel Burr had been guilty of some design 
contrary to the interest and laws of the Unit- 
ed States. As to the doctrine of treason, he 
had not formed a conclusive opinion. 

Mr. Burr.— I have no objection to Mr. Park- 
er. " He is therefore elected. 

A desultory argument here ensued about the 
propriety of swearing one juryman at a time. 
The counsel for the prosecution opposed, the= 
counsel for the prisoner advocated, the doc- 
trine. The court decided that it would ad- 
here to the practice of Virginia, and swear 
four jurymen at a time. 

John W. Ellis said that he had no doubt the 
prisoner had been guilty of having treasona- 
ble designs. Whether he had proceeded to 
acts, he had doubt. He was suspended. 

Thomas Starke, without any expectations of 
being summoned as a juryman, had stated his 
opinion to his neighbors, who had asked him 
questions on the subject, that Colonel Burr 
had been guilty of high treason. He was set 
aside. 

William White stated that he had been in 
the western country in May last, and from 
Colonel Burr's character, and from the repre- 
sentations he had received of his conduct, he 
had been induced to say that he was guilty of 
treason, and that he ought to be hanged, or 
that hanging was too good for him. He was 
set aside. 

William B. Chamberlaine stated that he 
stood in a very peculiar situation, if, as Mr. 
Wickham declared, any man were unfit to be 
a juryman who had asserted Colonel Burr to 
have been worthy of death. He was ready 
to confess that he himself came under this re- 
striction. He had said uniformly that he had 
treasonable designs; but he did not now be- 
lieve that Colonel Burr had committed an 
overt act of treason, though he believed him 
to be guilty of the intention. He, however, 
believed that he could do him justice, and 
that he could conscientiously pass between 
him and his country. He was rejected. 

David Lambert wished to be excused on ac- 
count of his indisposition, but the court re- 
jected his plea. On being interrogated, he de- 
clared that he did not recollect to have formed 
an opinion for or against Colonel Burr. He 
was elected. 

William Hoomes had no hesitation in saying 
that he had often declared his opinion that 
Colonel Burr was guilty of treasonable inten- 
tions, and, perhaps he might say, of treason 
itself. He had imbibed his impressions from 
25FED.OAS.— 6 



everything he had seen, heard, or read. He 
had understood that Colonel Burr's counsel 
had made preparations to prove that he had 
disqualified himself by his own declarations. 
He should thank them to develop their objec- 
tions. 

Mr. Burr.— I assure you, sir, no such prepa* 
ration has been made. He was set aside. 

24. Overton Anderson said that he had often 
expressed an opinion that Colonel Burr's 
views were inimical to the United States. 
These opinions he had principally formed 
upon newspaper statements. He did not rec- 
ollect that he had ever asserted him to be 
guilty of treason; but he had sometimes given 
credit to the representations which he had 
heard, without particularly defining the de- 
gree of guilt in which they might involve the 
prisoner, and thought him guilty of the charge 
against him, though he would not say it was 
treason. He was rejected. 

Hugh Mercer, upon being called, said that 
it was his duty to state that an opinion which 
he had for some time past entertained of the 
character of Colonel Burr was unfriendly to 
a strictly impartial inquiry into his case; 
that he was entirely uninformed as to the tes- 
timony which would be introduced, and that 
he did not recollect to have ever expressed a 
positive opinion either as to his guilt or inno- 
cence. He was elected. 

Jerman Baker had entertained opinions un- 
favorable to Aaron Burr, which he had re- 
peatedly expressed. He had spoken them 
with warmth, for it was his nature to be 
warm. He had no doubt that the prisoner 
had formed very unfriendly designs against 
the United States, but, from his ignorance of 
the evidence, he could not venture to say 
that they had ripened into an overt act. 

Mr. Burr.— What opinion have you formed 
of me? Answer. A very bad one, which I 
have expressed often when called upon, and 
often when not. He was set aside. 

Edward Carrington, next called, said that 
he had formed an unfavorable opinion of the 
views of Colonel Burr, but these opinions 
were not definitive. Some had said that Colo- 
nel Burr's object was to invade the Spanish 
territories; others, that it was to dismember 
the Union. His own opinion had not been 
definitely fixed. There was another subject 
connected with this trial on which he had 
also expressed his opinions, and that related 
to the measures taken at New Orleans. His 
own opinion had been that it was impossible 
for any one at this remote scene to determine 
upon the state of affairs in that city; but if 
General Wilkinson did seriously believe what 
he said had been represented to him as the 
views of Colonel Burr, that he ought to con- 
sider it as an extreme case, and take ex- 
treme measures, and act somewhat in the 
manner that General Wilkinson had done. 
This has been the state of his mind for 
twelve months. 

Mr. Burr.— Have you, Colonel, any preju- 
dice of a more settled kind and ancient date 



U. S. v. BURR (Case No. 14,693) 



[25 Fed. Cas. page 82] 



against me? Colonel Carrington.— None at 
all. 

Mr. Burr.— He is elected. 

Mr. Parker said that perhaps he had been 
misunderstood by the court and Colonel 
Burr. Perhaps he -was disqualified, and he 
wished to he distinctly understood. He said 
that he had expressed no deliberate opinion 
on the subject yet he had believed that Col- 
onel Burr had some designs contrary to the 
interests of the United States; that he had 
formed no opinion of the truth of those de- 
positions, but if they were true his designs 
were treasonable. Mr. Parker was retained 
as a juror. 

The four jurymen that had been elected 
were then called to the Book and sworn, viz.: 
Messrs. Parker, Lambert, Mercer, and Car- 
rington. 

Robert Haskins had expressed an opinion 
that Colonel Burr was guilty, but does not 
recollect to what extent he went. He went 
so far as to say he was guilty of an intention 
of treason, but not of an overt act. He 
might have said that he deserved to be hung. 
He was set aside. 

William R. Fleming had formed and fre- 
quently expressed an opinion that Colonel 
Burr was guilty of treasonable intentions, 
and might have made a general declaration, 
not only as to intentions but to acts. He 
was set aside. 

George W. Smith suggested a right to the 
same exemption which had been granted to 
Mr. P. Randolph. The court said that this 
privilege would be incontestible unless the 
prisoner should urge his conflicting privilege. 
Mr. Burr then requested Mr. Smith to attend 
to-morrow. Mr. Smith wished to be excused, 
as he had some important business in an- 
other court to attend to. He should, how- 
ever, attend on the trial to-morrow; but it 
might now be proper to state the general im- 
pressions which he had received from these 
Transactions. He had generally been solicit- 
ous to avoid an expression of his opinions; 
and as in such cases, where the government 
commences a prosecution against an individ- 
ual, there is always a preponderance of prej- 
udice against him, he himself had not only 
been solicitous not to declare, but even not 
to form an opinion. No one can, however, 
avoid reading representations of these things 
in the public papers, and he had formed and 
declared his impressions that Colonel Burr 
had entertained designs offensive to the 
peace and laws of the United States. What 
was the species of guilt he had not pretended 
to define, but he had concluded from the 
newspaper reports and the testimony which 
he had heard in the other end of the capital 
that his designs were of a military nature, 
and that they might amount at least to a 
misdemeanor. He was suspended for fur- 
ther consideration. 

31. Armistead T. Mason had formed no de- 
liberate opinion in regard to the actual com- 
mission of treason. But it was his delib- 



erate opinion that Colonel Burr had design- 
ed, if not to subvert the government, at least 
to divide the country. He was suspended for 
further consideration. 

32. Dabney Minor had often said that Col- 
onel Burr's intentions were unfriendly to the 
United States; he had said that if he were 
guilty of what was charged against him he 
ought to be hanged, but had heard no posi- 
tive testimony. Some conversation here en- 
sued between Mr. Minor and Mr. Botts, 
when Mr. Minor was suspended until to- 
morrow. 

Thus, then, of the whole venire that ap- 
peared, four only were elected and sworn, 
and nine were suspended till arguments 
should be heard on the subject, in order to 
aid the court to form an opinion whether 
they were competent jurymen or not. 

Here a discussion of considerable length 
took place on the propriety of confining or 
not confining, in the custody of the marshal, 
the jurors already sworn, till the other eight 
should be sworn. 

THE COURT then decided that there was 
no necessity for delivering the jur3 _ men who 
had been or should be sworn, into the cus- 
tody of the marshal, until the whole number 
had been impaneled and sworn. 

Adjourned till Tuesday, eleven o'clock. 

Tuesday, August 11, 180T. 

The court met according to adjournment. 

Present: MARSHALL, Chief Justice, and 
GRIFFIN, District Judge. 

The CHIEF JUSTICE informed the coun- 
sel engaged in the cause that the court was 
ready to hear any observations on the ques- 
tion before them yesterday, which they 
might think proper to make. 

Mr. Martin.— We are ready to say some- 
thing relative to the situation that a juryman 
ought to be in to enable him properly to pass 
upon the case of a prisoner. 

Mr. George W. Smith was the first of the 
jurors suspended yesterday for subsequent 
examination who was called. He said that 
he supposed himself entitled to exemption, 
from his profession as a practicing lawyer 
in this court; that by the law of the land, as 
long as he behaved with respect to the court 
and diligence to his client, he ought not to 
be obstructed in the pursuit of his profes- 
sional duties; that though there was no ex- 
press statute exempting him, yet he was ex- 
empted by the reason of the law. 

Mr. Burr observed that as some real or 
fictitious difficulty had occurred in the selec- 
tion of jurymen, he should be extremely sor- 
ry if such as were impartial should object to 
themselves. If Mr. Smith, however, raised 
such objections, he himself should submit 
to the decision of the court, as he wished to 
be perfectly passive. 

Mr. Smith did not know whether he de- 
served such an encomium on his impartial- 
ity; but as the arrangement of his profes- 
sional business, in other courts, (though not 
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in this court at this particular time,) would 
not permit him to attend the trial with any 
convenience, he should claim the privilege of 
exemption, to which, in his opinion, he was 
entitled by law. 

The CHIEF JUSTICE said that this priv- 
ilege would certainly exempt Mr. Smith, un- 
less his attendance was claimed by the pris- 
oner; and as Colonel Burr waived his right, 
Mr. Smith was excused from attending. 

James oHenderson, of Wood county, who 
was absent yesterday, was next called; he 
was challenged for cause. On being exam- 
ined by Mr. Botts, he admitted .that he was 
not a freeholder, and was consequently set 
aside. 

Mr. Hamilton Morrison was the next of 
the suspended jurymen who was called. He 
declared that it was with pain he should 
serve on the jury; that he did not wish to 
serve on it; that it was still more disagree- 
able to him, as the defendant seemed to have 
such imaginary thoughts against him; that 
he had not meddled with the prisoner's trans- 
actions, though perhaps he might have done 
so, had it been profitable to him. James 
Henderson and Mr. Neale were both examin- 
ed as to what they might have heard him 
say on this subject, and both declared that 
they had heard him say nothing material. 

Mr. Burr.— Have not these rumors excited 
a prejudice in your mind against me.? An- 
swer. I have no prejudice for or against you. 

Mr. Botts.— Are you a freeholder? Answer. 
I have two patents for land. Question. Are 
you worth three hundred dollars? Answer. 
Yes; I have a horse here that is worth the 
half of it. Question. Have you another at 
home to make up the other half? Answer. 
Yes; four of them. (Here the court said that 
sufficient cause had not been shown against 
his being a proper juror.) I am surprised 
why they should be in so much terror of me. 
Perhaps my name may be a terror, for my 
first name is Hamilton. 

Colonel Burr then observed that that re- 
mark was a sufficient cause for objecting to 
him, and challenged him. Mr. Morrison was 
therefore set aside. This was the first per- 
emptory challenge which the prisoner made, 
of the thirty-five to which the law entitles 
him. 

Thomas Creel, another of the suspended 
jurymen from Wood county, was next set 
aside by the court, because he said that he 
had both formed and expressed sentiments 
unfavorable to the prisoner. 

John H. TJpshaw was next called up. He 
stated, before he was interrogated, that he 
had received strong impressions against Col- 
onel Burr, but that he believed he could find 
a verdict according to testimony. 

The CHIEF JUSTICE wished to know 
whether those impressions related to the gen- 
eral charge of treason against the prisoner, 
or to what happened before, or to what cir- 
cumstances? 



Mr. Upshaw answered that they related to 
the transactions in the Western country, and 
added: "My opinions have changed as the 
lights of evidence seemed successively to 
appear. It was my first impression that he 
had nothing more in view than the settle- 
ment of the lands on the Waschita. 1 next 
supposed that he intended to attack Mexico, 
but that as a means of effecting that object 
he intended to attack New Orleans; and last 
of all, that his plans were of a more compli- 
cated nature, but that he never thought, till 
after his leaving the mouth of Cumberland, 
that Burr had treasonable designs, but that 
he could not recollect particularly the times 
when he formed or changed these opinions.*' 

Mr. Wickham asked him whether, as the 
result of all these impressions, he did not 
consider Colonel Burr a dangerous man? He 
answered that that was his impression. 

Mr. MacBae.— Have you formed or deliv- 
ered an opinion that he has committed an 
overt act of reason, as charged in the in- 
dictment? Answer. I have not 

Mr. Martin said that he should state wheth- 
er there was any bias on his mind, although 
he did not believe that an overt act had 
been committed, for if he had such bias, he 
was unfit for a juryman. 

Mr. Baker.— Have you not, in your own 
county, argued in conversation, to show that 
Colonel Burr was guilty, and that there was 
strong presumptive evidence against him? 
Answer. I have done so, and not only sup- 
ported such opinions, but have gone on to 
vindicate the propriety of the measures tak- 
en by the government. 

Mr. Burr said that enough had appeared to 
show that Mr. Upshaw had taken up strong 
prejudices against him. 

Mr. Hay asked whether such testimony as 
that could disqualify him as a juryman. 

Mr. Upshaw said that he had been in the 
habit of impressing on others his prejudices, 
or opinions that Burr was a dangerous man 
to the community. . 

Mr. MacRae.— I beg leave to ask whether 
personally yon have any prejudices against 
him? Have you any other prejudices against 
him, except that he has entertained treason- 
able designs? He answered explicitly that 
he had not. 

Mr. Burr.— Had you not, anterior to those 
transactions rumored in the Western coun- 
try, formed an unfavorable opinion of me? 

Mr. Upshaw answered that he had before 
(with other persons) formed rather an unfa- 
vorable opinion against him during the pres- 
idential election, (of 1801,) though he had no 
positive evidence on that subject. 

Here Mr. Upshaw was suspended till the 
general question on the doctrine of challen- 
ges should be argued. 

Mr. Martin rose to proceed with his argu- 
ment. He stated that it was one of the 
soundest principles of law that every man 
had a right to be tried by an impartial jury; 
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that this right extended to all cases, civil 
and criminal, but that in criminal cases it 
was secured by the constitution in a positive 
and sacred manner, so that all altercation 
as to the meaning of the terms was rendered 
unnecessary. 

Mr. MacRae apologized for interrupting 
Mr. Martin, but suggested that it woul'd be 
a saving of time, first, to know the objections 
to all the jurors, and then to have one gen- 
eral argument as to all, instead of having 
an argument on each particular case as it 
might occur; that he wished to economize 
time, and that the experience of yesterday 
showed the propriety of saving time as much 
as possible. Evidence is now heard as to 
this case, and if it be argued, the court 
must hear arguments in the case of every 
other juryman. He did not see the neces- 
sity of holding twelve arguments instead of 
one, where the cases were precisely similar. 
He did not wish to prescribe \o gentlemen 
the course of proceeding, but he really sup- 
posed that one argument would suffice for 
all the cases. To this the CHIEF JUSTICE 
assented. 

Mr. Martin.— I have been repeatedly inter- 
rupted by the gentlemen, and they have 
found out in their infinite wisdom that we 
are to hold twelve arguments on this point. 
They talk, sir, of economy of time. They 
have shown a happy instance of this econ- 
omy of time, when I was here on a former 
occasion. I know what kind of economy 
they wish. They wish us to be silent. They 
would, if they could, deprive Colonel Burr's 
counsel of an opportunity of defending him, 
that they may hang him up as soon as pos- 
sible, to gratify themselves and the govern- 
ment. 

Mr. MacRae.— That is a most unprincipled 
and most unfounded assertion. 

Mr. Burr said that he thought the gentle- 
men for tjje prosecution were not altogether 
so wrong. Generally the question was, 
whether those gentlemen who said that they 
were convinced that he had treasonable in- 
tentions were impartial and proper jurymen. 
They had avowed their convictions as to 
these intentions in court, that one argument 
would apply to all, and if the principle were 
once fixed it would not be necessary to re- 
new it in the case of each gentleman; that 
they had entered into the argument because 
they wished the principle to be settled, and 
then it could be applied to the particular 
cases. 

Mr. Hay.— We wish the argument to pro- 
ceed without hearing ourselves grossly in- 
sulted; without making accusations against 
us that are malicious and groundless. We 
said nothing that could give offence to the 
feelings of any gentleman. The gentlemen 
cannot say with truth that we wish to de- 
prive them of the right of defending their 
client. The charge is unjust. I wish hiin 
to have a fair trial, and justice to be done, 



with all my heart; but I feel myself hurt, 
and grossly insulted, when the gentleman ou 
the other side charges me with feelings that 
are disgraceful to humanity. I trust, there- 
fore, that the arguments will no longer be 
conducted with such indecorum. 

The CHIEF JUSTICE had hoped that no 
such allusions would have been made, that 
the government ought to be treated with re- 
spect, and that there was a delicacy to be 
observed on that subject from which he 
hoped there would be no departure here- 
after. 

Mr. Burr.— I rose to stop the progress of 
such language when up before. I had made 
sufficient apologies, if any were necessary, 
for any expressions which had been used, 
and I had hoped that no allusions would 
have been made to the subject. It will be 
recollected that I have constantly manifested 
my displeasure at such expressions. I have 
carefully avoided such myself, and imposed 
similar restraints on my counsel, and urged 
that the government should be treated with 
the utmost delicacy, though there was great 
provocation from the gentlemen on the parr 
of the prosecution, which would have justi- 
fied harsh terms. I hope these things wii' 
cease. On the part of my counsel I am sure 
they will cease. 

Mr. Martin.— I have no wish to hurt the 
feelings of a single individual, but they have 
no right to hurt our feelings, and when I am 
so often interrupted and charged with wast- 
ing the public time, and the gentlemen still 
persist in their observations, I cannot repress 
mine. 

[Mr. Martin then addressed the court at 
length on the qualifications of jurors. His 
argument, and that of the other counsel, and 
the opinion of the court will be found re- 
ported as Case No. 14,692g.] 

The suspended jurymen were then called. 
John H. Upshaw was asked by the court 
whether he conceived that the prisoner had 
pursued his treasonable designs to the time 
charged in the indictment. Mr. Upshaw an- 
swered in the affirmative and the CHIEF 
JUSTICE observed that he was not qual- 
ified to serve as a juryman. 

J. Bowe, ^liles Selden, Lewis Truehart, Wil- 
liam Yancey, Thomas Prosser, Nathaniel Sel- 
den, John W. Ellis, Armistead T. Mason, 
and Dabney Minor were successively set 
aside, after having been further interrogated, 
because, having formed an opinion as to the 
criminal intentions of the accused, they came 
within the principle of exclusion just estab- 
lished by the court. 

Mr. Hay moved the court to award a new 
venire, to consist of a sufficient number to 
secure a certainty of supplying the deficient 
jurymen. He thought the "tales" might ex- 
ceed the number of the original panel, and 
referred to Hawkins in support of that opin- 
ion. He proposed one hundred and fifty. 
After some remarks by various counsel and 
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the CHIEF JUSTICE, the court awarded a 
panel of forty-eight, and adjourned till Thurs- 
day. 

Thursday, August 13, 1807. 

As soon as the court met, Mr. Burr ob- 
served that just before coming into court he 
had received a copy of the panel last award- 
ed; that it was defective, in not having the 
places of residence annexed to the names of 
the jurors; that he should, perhaps, require 
till the day after to-morrow to examine it, 
which was a less time than the law allowed 
him for that purpose. 

Some conversation ensued respecting the 
subpoena "duces tecum," when Mr. Hay stat- 
ed that he had found General Eaton's letter 
among certain papers transmitted by Mr. 
Rodney, and had filed it with the clerk; that 
he had not found among them General Wil- 
kinson's letter of the 21st October, but would 
seek for it. 

Three of the jurv summoned on the second 
venire, were discharged by the court, viz: 
General Pegram, because he was then neces- 
sarily engaged in military business, in giving 
the necessary orders to the officers of his 
brigade to get in readiness its due proportion 
of this state's quota of troops required by 
the president's proclamation, pursuant to the 
act of congress: Mr. Lewis, because he own- 
<ed no freehold in the state of Virginia, and 
Mr. Moncure, on account of his indisposition. 
It was understood that the marshal should 
summon three substitutes, and that the pris- 
oner should accept them. So that the venire 
was still to consist of forty-eight. 

The court then adjourned till Saturday, 
eleven o'clock. 

Saturday, August 15. 1807. 

The court met pursuant to adjournment. 
The jurymen summoned by the marshal were 
called, and all except seven answered to their 
names. One juror answering was excused 
on account of ill health. 

Mr. Burr then addressed the court, and ob- 
served that the panel was now reduced to 
forty; and as it would be exceedingly dis- 
agreeable for him to exercise the privilege of 
making peremptory challenges, to which he 
was entitled, he would lay a proposition be- 
fore the opposite counsel which would pre- 
vent this necessity, and would save one or 
two hours that might be otherwise unpleas- 
antly spent. He would select eight out of the 
whole venire, and they might be immediately 
sworn, and impaneled on the jury. 

The CHIEF JUSTICE said that if no ob- 
jection was made it might be done, and that 
they might be placed at the head of the panel. 

Mr. Hay observed that there could be no 
utility in objecting to it, as the prisoner could 
challenge peremptorily, and that he had no 
objection to this arrangement, as it would 
be easy for him to examine the qualifica- 
tions of the eight who were selected, when 
they were once known. 



William S. Smith then requested to be ex- 
cused on account of his indisposition. 

Mr. Burr observed that Mr. Smith was one 
of those whom' he had selected, but he would 
be sorry to impose such a burden upon any 
invalid. Mr. Smith was discharged. 

When Christopher Anthony was called, he 
observed to the court that he had uttered 
some expressions since he came to town 
which he had been told would certainly dis- 
qualify him from serving, according to the 
rules said to have been laid down by the 
court On being interrogated as to what 
words he had spoken, 

Mr. Burr said, perhaps the words were used 
through levity. Do you think they would be 
sufficient to warp your judgment? Answer. 
No. 

Mr. Burr.— Then, sir, you are not disqual- 
ified. 

Mr. MacRae.— State the tenor of those ex- 
pressions. 

Mr. Anthony.— When I first arrived here I 
met with an intimate friend, to whom I ob- 
served that I had come to town with a hope 
of being placed on this jury, and if I were, I 
would hang Colonel Burr at once without 
further inquiry. 

Mr. MacRae.— Did you say so, knowing that 
such expressions would disqualify you? An- 
swer. I did not; for I never expected to be 
put on this panel. Question. Were you seri- 
ous? Answer. Far from it. I spoke in the 
utmost spirit of levity. Question. Have you 
been in the habit of reading the newspapers? 
Answer. I have. 

Mr. MacRae proceeded to make further in- 
quiry of him. He asked him whether he had 
read the depositions of Generals Wilkinson 
and Eaton. He answered in the affirmative. 
He then asked him whether those deposi- 
tions had made no impression upon his mind. 
Hereupon, both Colonel Burr and Mr. Martin 
objected to this inquiry as improper. 

Mr. MacRae contended that this examina- 
tion was in vindication of the rights of the 
United States, aud perfectly proper and cor- 
rect, and was no more than had been done 
repeatedly by the prisoner. 

Mr. Martin.— You have no right to disqual- 
ify any juryman for us. 

The CHIEF JUSTICE.— Certainly the coun- 
sel for the United States may challenge for 
cause. 

Mr. Hay was willing to take the persons 
selected, for he entertained no doubt of the 
integrity of the gentlemen who were sum- 
moned. He was willing to take them, pro- 
vided they should be asked by the bench 
whether they were conscious of any cause 
which should disqualify them from serving. 
If they themselves were satisfied, he should 
be also satisfied. No man on this panel who 
had definitely made up his mind would con- 
scientiously think to lay his hand on the 
book, and solemnly avow himself an impar- 
tial and qualified juryman. 

The CHIEF JUSTICE understoood, then, 
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that these selected eight were to pass with- 
out challenge, unless they challenged them- 
selves. If the court were required to say, as 
eeeraed to be the wish of the prosecution, that 
any impressions, however slight, were suffi- 
cient cause for challenge, he would ask where 
they could obtain a jury? The United States 
had precisely the same rights as the pris- 
oner had, and were entitled to make the 
same challenges for good cause. He then ad- 
dressed those eight jurymen who were placed 
at the head of the panel, thus: "Gentlemen, 
if you have made up and expressed any opin- 
ion either for or against the accused you 
ought to express it." 

Mr. Burr. — The law presumes every man to 
be innocent until he have been proved to be 
guilty. According to the rules of law, it is 
therefore the duty of every citizen who serves 
on this jury to hold himself completely un- 
biased. It is no disqualification, then, for 
a man to come forward and declare that he 
believes me to be innocent. 

CHIEF JUSTICE.— The law certainly pre- 
sumes every man to be innocent till the con- 
trary be proved; but if a juryman give an 
opinion in favor of the prisoner he must be 
rejected. 

When Christopher Anthony was called to 
the book, he stated that he was in court the 
other day when the first venire was investi- 
gated; that it would be extremely unpleas- 
ant to serve on the jury; and that his general 
opinions had been precisely the same that 
had disqualified (as he understood) several 
other gentlemen. Mr. Anthony's objections 
were overruled. 

John M. Sheppard.— I, too, feel myself dis- 
qualified for passing impartially between the 
United States and Aaron Burr. From the 
documents that I have seen, particularly the 
depositions of Generals Wilkinson and Eaton, 
I have believed, and do still believe, that his 
intentions were hostile to the peace and safe- 
ty of the United States; in short, that he had 
intended to subvert the government of the 
United States. It would be inflicting a wound 
on my own bosom to be compelled to serve 
under my present impressions. Mr. Shep- 
pard observed that considerations of a private 
nature had also borne upon his mind, for he 
had a child at home extremely sick. 

Mr. Burr.— Notwithstanding Mr. Sheppard 's 
impressions, I could rely upon his integrity 
and impartiality As to his private consid- 
erations, I do not wish wantonly to wound 
his feelings. I must request him, therefore, 
to sit down for a moment, until we shall as- 
certain whetner we can make a jury without 
him. 

Mi*. Hay.— Has the court understood the ex- 
tent of Mr. Sheppard's declarations? 

The CHIEF JUSTICE.— If the prisoner's 
counsel waive the right of challenge, there is 
an end of it. 

James Sheppard was then called, who made 
no further declarations. 

Reuben Blakeley.— I have made up no opin- 
ions either way, positively, on this subject. 



Doctor John Fitzgerald. — It is incumbent 
on me to state to the court that I have formed 
and delivered -in opinion unfavorable to Colo- 
nel Burr. My opinion has been founded up- 
on the depositions of Generals Eaton and 
Wilkinson, and other newspaper publications, 
and it is that Colonel Burr's intentions were 
hostile and treasonable against the United 
States. On which account I am very un- 
willing to serve, lest I should possess that 
bias upon my mind which is unbecoming a 
juryman. Mr. Fitzgerald was requested to 
sit down for a few moments. 

Miles Bott.— From the affidavits of Generals 
Wilkinson and Eaton, my opinion has been 
completely made up for several months past. 

Mr. Martin.— I suppose you have only taken 
up a prejudice on the supposition that the 
facts stated were true. 

Mr. Bott— I have gone as far as to declare 
that Colonel Burr ought to be hanged. 

Mr. Burr.— Do you think that such declara- 
tions would now influence your judgment? 
Would not the evidence alter your opinion? 
Answer. Human nature is very frail. I 
know that the evidence ought, but it might 
or might not influence me. I have expressed 
myself in this manner perhaps within a fort- 
night, and I do not consider myself a proper 
juryman. 

Mr. Burr.— It will be seen either that I am 
under the necessity of taking men in some 
degree prejudiced against me, or of having 
another venire. I am unwilling to submit to 
the further delay of other "tales," and I must 
therefore encounter the consequences. I will 
take Mr. Bott under the belief that he will do 
me justice. 

Four jurymen then having been selected, 
three were sworn. Mr. C. Anthony affirmed. 

When Henry E. Coleman was called, he- 
stated that he had conceived and expressed 
an opinion that the designs of Colonel Bun- 
were always enveloped in mystery, and in- 
imical to the United States; and when in- 
formed by the public prints that he was de- 
scending the river with an armed force, he 
had felt as every friend of his country ought 
to feel. 

Mr. Burr.— If, sir, you have completely 
prejudiced my case- 
Mr. Coleman.— I have not. I have not seen 
the evidence. 

Mr. Burr.— That is enough, sir. You are 
elected. 

Mr. Hay then suggested to the court the 
propriety of not swearing all the jury this 
day, as it would subject them to the incon- 
venience of an unnecessary confinement in 
their own room to-morrow (Sunday). Would 
it not be better for Mr. Marshall (the clerk) 
to swear three only out of the remaining 
four? The court might then impanel the 
whole on Monday, and proceed immediately 
to business. 

Mr. Burr had no objections to this measure, 
but hoped that the court would enjoin them 
not to hold any conversations on the sub- 
ject of the trial. 
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John Curd, upon being called, stated that 
he had no prejudices for or against the pris- 
oner, but that he was bound in candor to in- 
form the court that he was afflicted by a dis- 
order (a palpitation of the heart) which was 
irregular in its attacks, but was sometimes 
very sudden and violent, and rendered him 
entirely incapable of business, and if he were 
sworn 'on the jury, it might interrupt and de- 
lay the progress of the cause. He was ex- 
cused. 

Isham Godwin had formed and declared a 
uniform opinion of Colonel Burr's guilt. If 
he were impaneled he should be tinder a 
strong impression that Colonel Burr was 
guilty of treason. Suspended. 

Samuel Allen had for several months made 
up an opinion unfavorable- to the prisoner. 
Suspended. 

Benjamin Graves had not formed an opin- 
ion, and gave a long history of his domestic 
and family engagements to excuse himself 
from serving. He was asked whether he 
could not make some arrangements of this 
business between this time and Monday, cal- 
culated to remove all the inconvenience of 
his serving, air. Graves could not positively 
say. 

Sir. Burr then observed that the two ju- 
rors who had been selected might be sworn, 
The other two might be selected on Monday. 
And Messrs. Coleman and Graves were ac- 
cordingly sworn. 

Mr. Burr hoped that the marshal would 
direct all the necessary preparations to be 
made for the accommodation of the jury, 
who would be confined to their own cham- 
ber after Monday. 

Colonel Thomas Branch was then excused 
from serving because he was engaged in 
military business. 

The CHIEF JUSTICE requested the jury 
and the remaining members of the venire to 
attend on Monday, at twelve o'clock, and en- 
joined them to hold, in the mean time, no 
communication on this subject with any per- 
son. 

Mr. Hay stated that he was satisfied, from 
some expressions which he had heard from 
Mr. Munford, of Powhatan, at the moment 
of his summons, that the prisoner would him- 
self object to him. 

Mr. Burr was satisfied with the attorney's 
word, and Mr. Munford was accordingly dis- 
charged. 

Mr. Burr was sorry to be importunate, but 
he was under the necessity of mentioning 
once more the letter of the 21st October. 
He wished to know whether the attorney 
had yet found it amongst his papers, or 
whether he could point to any other means of 
obtaining it. 

Mr. Hay had examined two bundles of pa- 
pers transmitted to him by Mr. Rodney, but 
he had not found it. There were other pa- 
pers which he had yet to examine. He had, 
however, a copy of the original letter. 
Mr. Burr.— Where is this copy from? 



From Washington or from General Wilkin- 
son? 

Mr. Hay.— It is from General Wilkinson. 
He has, however, written it from the orig- 
inal. 

Mr. Burr.— I shall not accept of his copy; 
but I will state this proposition to the attor- 
ney: If he do not find this letter by Mon-_ 
day, will he consent that I obtain a subpoena" 
duces tecum? 

Mr. Hay.— I have no objection. 

The CHIEF JUSTICE.— I suppose an or- 
der may be made to issue a subpoena duces 
tecum addressed to the attorney general of 
the United States, in case the letter be not 
found. 

Mr. Hay.— I have no objection. 

The court then adjourned till Monday, 
twelve o'clock. 

Monday, August 17, 1807. 

The court met according to adjournment. 

Charles Lee, appeared as counsel for the 
prisoner. 

The names of the selected jurors and of 
the venire were then called over. After 
which, John M. Sheppard, and Richard Curd 
were selected to complete the panel, and 
sworn. The following is, therefore, a com- 
plete list of the petit jury: Edward Car- 
rington, David Lambert, Richard E. Barker, 
Hugh Mercer, Christopher Anthony, James 
Sheppard, Reuben Blakey, Benjamin Graves, 
Miles Bott, Henry E. Coleman, John M. 
Sheppard, Richard Curd. 

Proclamation then having been made in 
due form, the prisoner standing up, the clerk 
addressed the jury in the usual form, and 
read the indictment in the words following: 

"Virginia District. In the Circuit Court of 
the United States of America in and for the 
Fifth Circuit and " Virginia District. The 
gfand inquest of the United States of Ameri- 
ca, for the Virginia district, upon their oath, 
do present, that Aaron Burr, late of the city 
of New York, and state of New York, attor- 
ney at law, being an inhabitant of, and re- 
siding within the United States, and under 
the protection of the laws of the United 
States, and owing allegiance and fidelity to 
the same United States, not having the fear 
of God before his eyes, nor weighing the 
duty of his said allegiance, but being moved 
and seduced by the instigation of the devil, 
wickedly devising and intending the peace 
and tranquility of the same United States to 
disturb and to stir, move, and excite insur- 
rection, rebellion and war against the said 
United States, on the tenth day of Decem- 
ber, in the year of Christ, one thousand eight 
hundred and six, at a certain place called 
and known by the name of 'Blannerhassett's 
Island,' in the county of Wood, and district 
of Virginia aforesaid, and within the juris- 
diction of this court, with force and arms, 
unlawfully, falsely, maliciously and traitor- 
ously did compass, imagine and intend to 
raise and levy war, insurrection and rebel- 
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lion against the said United States, and in 
order to fulfil and bring to effect the said 
traitorous compassings, imaginations and in- 
tentions of him the said Aaron Burr, he, 
the said Aaron Burr, afterwards, to wit, on 
the said tenth day of December, in the year 
one thousand eight hundred and six, afore- 
said, at the said island called 'Blennerhas- 
sett's Island' as aforesaid, in the county of 
Wood aforesaid, in the district of Virginia 
aforesaid, and within the jurisdiction of this 
court, with a great multitude of persons 
whose names at present are unknown to the 
grand inquest aforesaid, to a great number, 
to wit: to the number of thirty persons and 
upwards, armed and arrayed in a warlike 
manner, that is to say, with guns, swords 
and dirks, and other warlike weapons, as 
well offensive as defensive, being then and 
there unlawfully, maliciously and traitorous- 
ly assembled and gathered together, did 
falsely and traitorously assemble and join 
themselves together against the said United 
States, and then and there with force and 
arms did falsely and traitorously, and in a 
warlike and hostile manner, array and dispose 
themselves against the said United States, 
and then and there, that is to say, on the day 
and in the year aforesaid, at the island afore- 
said, commonly called 'Blannerhassett's Is- 
land/ in the county aforesaid of Wood, with- 
in the Virginia district and the jurisdiction 
of this court, in pursuance of such their trai- 
torous intentions and purposes aforesaid, he, 
the said Aaron Burr, with the said persons 
so as aforesaid, traitorously assembled and 
armed and arrayed in manner aforesaid, 
most wickedly, maliciously and traitorously 
did ordain, prepare and levy war against the 
said United States, contrary to the duty of 
their said allegiance and fidelity, against the 
constitution, peace and dignity of the said 
United States, and against the form of the afct 
of the congress of the said United States in 
such case made and provided. And the grand 
inquest of the United States of America, for 
the Virginia district, upon their oaths afore- 
said, do further present that the said Aaron 
Burr, late of the city of New York, and state 
of New York, attorney at law, being an in- 
habitant of, and residing within the United 
States, and under the protection of the laws 
of the United States, and owing allegiance 
and fidelity to the same United States, not 
having the fear of God before his eyes, nor 
weighing the duty of his said allegiance, but 
being moved and seduced by the instigation 
of the devil, wickedly devising and intend- 
ing the peace and tranquility of the said 
United States to disturb, and to stir, move 
and excite insurrection, rebellion and war 
against the said United States, on the elev- 
enth day of December, in the year of our Lord 
one thousand eight hundred and six, at a 
certain place called and known by the name 
of 'Blannerhassett's Island,' in the county of 
Wood and district of Virginia aforesaid, and 
within the jurisdiction of this court, with 
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force and arms unlawfully, falsely, mali- 
ciously and traitorously did compass, imagine 
and intend to* raise and levy war, insurrec- 
tion and rebellion against the said United 
States; and in order to fulfil and bring to 
effect the said traitorous compassings, im- 
aginations and intentions of him, the said 
Aaron Burr, he, the said Aaron Burr,, after- 
wards, to wit: on the said last mentioned 
day of December, in the year one thousand 
eight hundred and six aforesaid, at a certain 
place commonly called and known by the 
name of 'Blannerhassett's Island,' in the said 
county of Wood, in the district of Virginia 
aforesaid, and within the jurisdiction of this 
court, with one other great multitude of per- 
sons whose names at present are unknown 
to the grand inquest aforesaid, to a great 
number, to wit: to the number of thirty per- 
sons and upwards, armed and arrayed in 
a warlike manner, that is to say, with guns, 
swords and dirks, and other warlike weap- 
ons, as well offensive as defensive, being 
then and there unlawfully, maliciously and 
traitorously assembled and gathered togeth- 
er, did falsely and traitorously assemble and 
join themselves together against the said 
United States, and then and there with force 
and arms did falsely and traitorously, and 
in a warlike and hostile manner, array and 
dispose themselves against the said United 
States, and then and there, that is to say, 
on the day and in the'year last mentioned, at 
the island aforesaid, in the county of Wood 
aforesaid, in the Virginia district, and with- 
in the jurisdiction of this court, in pursu- 
ance of such their traitorous intentions and 
purposes aforesaid, he, the said Aaron Burr, 
with the said persons so as aforesaid traitor- 
ously assembled, and armed and arrayed in 
manner aforesaid, most wickedly, malicious- 
ly and traitorously did ordain, prepare and 
levy war- against the said United States, and 
further to fulfil and carry into effect the said 
traitorous compassings, imaginations and in- 
tentions of him the said Aaron Burr, against 
the said United States, and to carry on the 
war thus levied as aforesaid against the said 
United States, the said Aaron Burr, with the 
multitude last mentioned, at the island afore- 
said, in the said county of Wood, within the 
Virginia district aforesaid, and within the 
jurisdiction of this court, did array them- 
selves in a warlike manner, with guns and 
other weapons, offensive and defensive, and 
did proceed from the said island down the 
river Ohio in the county aforesaid, within 
the Virginia district and within the juris- 
diction of this court, on the said eleventh 
day of December, in the year one thousand 
eight hundred and six aforesaid, with the 
wicked and traitorous intention to descend 
the said river and the river Mississippi, and 
by force and arms traitorously to take pos- 
session of a city commonly called New Or- 
leans, in the territory of Orleans, belonging 
to the United States, contrary to the duty 
of their said allegiance and fidelity, against 
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the constitution, peace and dignity of the 
said United States, and against the form of 
the act of the congress of the United States 
in such case made and provided. 

"Hay, Attorney of the United States, 

for the Virginia District 

"Indorsed: A true bill. John Randolph. 

"A copy. Teste, William Marshall, Clerk." 

After the indictment was read, Mr. Hay 
requested that the jury should he furnished 
with implements necessary to enable them 
to take notes on the evidence, and also on 
the arguments if they should think proper; 
that as the cause was important, and would 
require all their attention, it would be proper 
to afford them this assistance. This was ac- 
cordingly done. 

Mr. Hay then opened the case to the jury. 

After some introductory remarks exculpat- 
ing himself and his associates from charges 
which he said had been thrown out, that they 
had indulged in an intemperate zeal against 
the prisoner, and some general observations 
on the obligations and duties of jurors, he pro- 
ceeded to give at length his views of the law 
of treason, as applicable to this case. He 
said that in Great Britain there are no less 
than ten different species of treason, but in 
this country, where the principle is establish- 
ed by the constitution, there are only two de- 
scriptions of treason, and the number never 
can be increased by the legislature. The con- 
stitution declares that, "Treason against the 
United States shall consist only in levying 
war against them, or in adhering to their ene- 
mies, giving them aid and comfort." With 
respect to the latter description, there was no 
occasion to say anything, as the offence char- 
ged in the indictment was "levying war 
against the United States." The constitution 
also provided that, "no person shall be con- 
victed of treason, unless on the testimony of 
two witnesses to the same overt act, or on con- 
fession in open court" The only question, 
therefore, which would present itself to their 
view at this stage of the proceeding, was, 
what shall constitute an overt act of levying 
war against the United States? What is in 
law an overt act of levying war? It is ob- 
vious that the interval between the first move- 
ment towards a conspiracy and actual hostili- 
ties is immense. There may be a conspiracy 
to "levy war;" but this is not treason. Indi- 
viduals may meet together and traitorously 
determine to make dispositions to bring forces 
into the field, and levy war against their 
country; this is a conspiracy, but not treason. 
The conspirators may go a step further; they 
may not only project a plan for "levying war," 
but they may enlist troops for the purpose of 
prosecuting their traitorous designs; but this 
is not an overt act It has been decided by 
the supreme court of the United States that 
the persons concerned in this conspiracy may 
yet take one step further, and be on the safe 
side of the line which separates conspiracy 
from treason. It has been adjudged that the 
individuals engaged in the treason may pro- 



ceed to a place of rendezvous. But common 
sense and principles founded on considerations 
of national safety certainly require that the 
crime of treason should be completed before 
the actual commission of hostilities against 
the government. Actual force is not neces- 
sary to constitute the crime of treason. An 
assemblage of men convened for the purpose 
of effecting by force a treasonable design, 
which force is intended to be employed before 
their dispersion, is treasonable, and the per- 
sons engaged in it are traitors. He claimed 
that this was the principle settled by the su- 
preme court in the Cases of Bollman and 
Swartwout [4 Cranch (8 U. S.) 75], in which 
the following words occur: "It is not the in- 
tention of the court to say that no individual 
can be guilty of this crime \Vho has not ap- 
peared in arms against his country. On the 
contrary, if war be actually levied, that is, if 
a body of men be actually assembled for the 
purpose of effecting by force a treasonable pur- 
pose, all those who perform any part, however 
minute, or however remote from the scene of 
action, are to be considered as traitors; but 
there must be an actual assembling of men 
to constitute a levying of war." 

He further insisted, that it was not only 
not necessary that the persons so assembled 
should proceed to hostilities, but it was not 
necessary that they should be armed, or ap- 
pear in military array. Permit me, said he, 
to examine the question on principles of com- 
mon sense; for in legal discussions we do not 
always carry common sense along with us, 
from the beginning to the end. Suppose a 
number of men were assembled on Blenner- 
hassett's Island— suppose (which I believe was 
not the fact) that they had no arms, but that 
they meet there for the purpose of descend- 
ing the Ohio and the Mississippi for the pur- 
pose of seizing upon New Orleans. They cal- 
culate upon meeting their leader at the mouth 
of the Cumberland river; and they are told 
that either there or at Baton Rouge they are 
to get arms. They have no arms on the Is- 
land, or on the river; but would it not be an 
absurdity, and a violation of the principles of 
common sense, to say that they are not trai- 
tors because of this simple circumstance? The 
supreme court, he said, in giving a definition 
of treason, had not said a single word about 
the necessity of arms; but if he had read the 
decision right, had said that arms were not 
necessary. He referred to English authorities 
to show that in Great Britain, under the stat- 
ute of 25 Edw. m. in which treason by levy- 
ing war is defined in the very same words 
used in our constitution, the <;rime may be 
committed without arms. Post Crown Law, 
208; 1 East, Crown Law, 67. He then dis- 
cussed at length the proposition, that no ac- 
tual hostility, no force or violence whatever, 
was necessary to the consummation of an 
overt act of levying war. The act was com- 
plete, he contended, the moment that a num- 
ber of persons assembled together with a trai- 
torous design to attain an object, the attain- 
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ment of which would be treason. He admit- 
ted that there were some expressions used by 
Judge Chase in the trial of Fries from which 
it might be inferred force was necessary to 
make the treason. But he thought the sub- 
ject was not distinctly before the court, and 
therefore his opinion was extra-judicial. At all 
events, he was only a single judge, and his 
opinion could not prevail against that of the 
supreme court in session; and he contended 
that the doctrine that force or military array 
was necessary was not warranted by the de- 
cision of that court. He claimed that his po- 
sition on this point was consistent with the 
English adjudications, and cited Fost. Crown 
Law, 211-218; 1 East, Crown Law, 67; 1 
Hale, P. C. 146. He argued that there was 
no ' 'constructive treason' ' involved in this 
doctrine. He then reviewed the facts as he 
expected them to be disclosed by the evi- 
dence, and claimed that they would show, 
first, that there was a treasonable design in 
the transactions about to be examined: sec- 
ondly, that there was an assemblage of men 
for the purpose of effecting that object. He 
concluded by invoking the jury to enter upon 
the examination with calmness and impartial- 
ity, to do justice, and decide the case accord- 
ing to the evidence which would be brought 
before them. 

On the conclusion of Mr. Hay's speech the 
question how long the court ought to be oc- 
cupied each day was introduced, when Mr. 
Burr expressed a wish that the court should 
meet at as early and adjourn at as late an 
hour as possible. He referred to trials in 
England, in which the court sat twelve and 
sixteen hours every day, and proposed that 
the court should sit ten or twelve hours each 
day. This was opposed as too long, fatiguing 
and oppressive, in such warm weather. 

The CHIEF JUSTICE said the court had 
no wish on the subject, but was willing to 
consult the convenience of the gentlemen of 
the bar, and the accommodation of the jury. 

It was finally determined that the court 
should meet at nine o'clock in the morning, 
and sit till four in the afternoon. 

Mr. Hay proceeded to the examination of the 
evidence on the part of the United States. 
General William Eaton was sworn, when Mr. 
Burr objected to this order of examining the 
witnesses. 

[The argument on the question consumed 
the balance of the day. The chief justice ren- 
dered an opinion on the follGwins day (Tues- 
day August 18, 1807), winch will be found 
reported as Case No*. 14,692h.] 

General AVilliam Eaton was then called to 
give his evidence. He inquired whether he 
might be permitted to have a recurrence to 
his notes. 

The CHIEF JUSTICE.— Were they written 
by yourself? 

Mr. Eaton. They were taken and copied by 
me from others, which are at my lodgings. 

Mr. Burr's counsel objected, unless he had 
the original notes. 



Mr. Wickham.— At what time were they 
taken? 

Mr. Eaton. At different times. 

Mr. Burr.— What is the nature of them? 
Answer. They are nothing but memoranda, 
taken from notes which I made of the conver- 
sations between you and myself at the times 
when they passed. 

THE COUHT decided that they were not ad- * 
missible. 

Mr. Eaton. May I ask one further indulgence 
from the court? I have been long before the 
public. Much stricture and ' some severity 
have passed upon me. May I, in stating my 
evidence, be permitted to make some explana- 
tion about the motives of my own conduct? 

The CHIEF JUSTICE.— Perhaps it would 
be more correct for the court to decide upon 
the propriety of the explanation when the par- 
ticular case occurs. Some cases may require 
it; and if any objection be made to your ex- 
planation, then the court will decide upon it. 

Mr. Eaton. Concerning an overt act which 
goes to prove Aaron Burr guilty of treason, I 
know nothing. 

Mr. Hay.— I wish you to state to the court 
and jury the different conversations you have 
had with the prisoner. 

Mr. Eaton. Concerning certain transactions 
which are said to have happened at Blenner- 
hassett's Island, or any agency which Aaron 
Burr may be supposed to have had in them, 
I know nothing. But concerning Colonel 
Burr's expressions of treasonable intentions I 
know much, and it is to these that my evi- 
dence relates. 

Mr. Martin.— I know not how far the court's 
opinion extends. 

The CHIEF JUSTICE.— It is this: that any 
proof of intention formed before the act itself, 
if relevant to the act, may be admitted. One 
witness may prove the intention at one time, 
and another may prove it at another, so as to 
prove the continuance of the intention through- 
out the whole transaction, and therefore the 
proof of very remote intentions may be rele- 
vant to this particular act. 

Mr. Martin.— I trust that when lie speaks of 
a treasonable intention not applicable to this 
act the court will stop him. 

Mr. Wickham.— If I understand the opinion 
of the court correctly, it relates to treason 
charged to be committed in Virginia, and evi- 
dence of acts out of it is inadmissible. 

The CHIEF JUSTICE.— The intention to 
commit this crime, to erect an empire in the 
West, and seize New Orleans, may be shown 
by subsequent events to have been continued; 
and facts out of the district may be proved, 
after the overt act, as corroborative testimony. 

Mr. Eaton. During the winter of 1805-6, (1 
cannot be positive as to the distinct point of 
time, yet during that winter,) at the city of 
Washington, Aaron Burr signified to me that 
he was organizing a military expedition to be 
moved against the Spanish provinces on the 
southwestern frontiers of the United States; 1 
understood under the authority of the genera) 
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government From our existing controversies 
with Spain, and from the tenor of the presi- 
dent's communications to both houses of con- 
gress, a conclusion was naturally drawn that 
war with that power was inevitable. I had just 
then returned from the coast of Africa, and 
having been for many years employed on your 
frontier, or a coast more barbarous and obscure, 
I was ignorant of the estimation in which Col- 
onel Burr was held by his country. The distin- 
guished rank he held in society, and the strong 
marks of confidence which hehadreceivedfrom 
his fellow citizens, did not permit me to doubt 
of his patriotism. As a military character, I had 
been made acquainted with none within the 
United States under whose direction a soldier 
might with greater security confide his honor 
than Colonel Burr. In case of my country's 
being involved in a war, I should have thought 
it my duty to obey so honorable a call as was 
proposed to me. Under impressions like these 
I did engage to embark myself in the enter- 
prise, and pledged myself to Colonel Burr's 
confidence. At several interviews it appeared 
to be his intention to convince me, by maps 
and other documents, of the feasibility of pen- 
etrating to Mexico. At length, from certain 
indistinct expressions and innuendoes, I admit- 
ted a suspicion that Colonel Burr had other 
projects. He used strong expressions of re- 
proach against the administration of the gov- 
ernment; accused them of want of character, 
want of energy, and want of gratitude. He 
seemed desirous of irritating my resentment 
by dilating on certain injurious strictures I 
had received on the floor of congress on ac- 
count of certain transactions on the coast of 
Tripoli, and also on the delays in adjusting 
my accounts for advances of money on account 
of the United States, and talked of pointing 
out to me modes of honorable indemnity. I 
will not conceal here that Colonel Burr had 
good reasons for supposing me disaffected to- 
wards the government; I had indeed suffered 
much from delays in adjusting my accounts 
for cash advanced to the government whilst I 
was consul at Tunis, and for the expense of 
supporting the war with Tripoli. I had but a 
short time before been compelled ingloriously 
to strike the flag of my country on the ram- 
parts of a defeated enemy, w here it had flown 
for forty-five days. I had been compelled to 
abandon my comrades in war on the fields, 
where they had fought our battles. I had 
seen cash offered to the half-vanquished chief 
of Tripoli, (as he had himself acknowledged,) 
as the consideration of pacification. 

Mr. Wickhain.— By whom? 

Answer. By our negotiator, when as yet no 
exertion had been made by our naval squad- 
ron to coerce that enemy. I had seen the 
conduct of the author of these blemishes on 
our then proud national character, if not com- 
mended—not censured; whilst my own inade- 
quate efforts to support that character were 
attempted to be thrown into shade. To feel- 
ings naturally arising out of circumstances 
like these, I did give strong expression. Here 
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I beg leave to observe, in justice to myself, 
that however strong those expressions, how- 
ever harsh the language I employed, they 
would not justify the inference that 1 was 
preparing to dip my sabre in the blood of my 
countrymen, much less of their children, 
which I believe would have been the case had 
this conspiracy been carried into effect. " 

Mr. Martin objected to this language. 

I listened to Colonel Burr's mode of indem- 
nity; and as I had by this time begun to sus- 
pect that the military expedition he had on 
foot was unlawful, I permitted him to believe 
myself resigned to his influence that I might 
understand the extent and motive of his ar- 
rangements. Colonel Burr now laid open his 
project of revolutionizing the territory west 
of the Allegany, establishing an independent 
empire there; New Orleans to be the capital, 
and he himself to be the chief; organizing a 
military force on the waters, of the Mississippi, 
and carrying conquest to Mexico. After much 
conversation which I do not particularly rec- 
ollect respecting the feasibility of the project, 
as was natural, I stated impediments to his 
operations; such as the republican habits of 
the citizens of that country, their attachment 
to the present administration of the govern- 
ment, the want of funds, the opposition he 
would experience from the regular army of 
the United States stationed on that frontier, 
and the resistance to be expected from Mi- 
randa, in case he should succeed in republi- 
canizing the Mexicans. Colonel Burr ap- 
peared to have no difficulty in removing these 
obstacles. He stated to me that he had in 
person,' (I think the preceding season,) made 
a tour through that country, that he had se- 
cured to his interests and attached to his per- 
son, (I do not recollect the exact expression, 
but the meaning, and I believe the words 
were,) the most distinguished citizens of Ten- 
nessee, Kentucky, and the territory of Or- 
leans; that he had inexhaustible resources 
and funds; that the army -of the United 
States would act with him; that it would be 
reinforced by ten or twelve thousand men 
from the above mentioned states and terxi- 
tory; that he had powerful agents in the 
Spanish territory, and "as for Miranda," said 
Mr. Burr, facetiously, "we must hang Miran- 
da." In the course of several conversations 
on this subject, he proposed to give me a dis- 
tinguished command in his army; I under- 
stood him to say the second command. 1 
. asked him who would command in chief. He 
said, General Wilkinson. I observed that it 
was singular he should count upon General 
Wilkinson; the distinguished command and 
high trust he held under government, as the 
commander-in-chief of our army, and as gov- 
ernor of a province, he would not be apt to 
put at hazard for any prospect of precarious 
aggrandizement. Colonel Burr stated that 
General Wilkinson balanced in the confidence 
of his country; that it was doubtful whether 
he would much longer retain the distinction 
and confide ace he now enjoyed; and that he 
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was prepared to secure to himself a perma- 
nency. I asked Colonel Burr if he knew 
•General Wilkinson. He said, yes; and echoed 
the question. I told him that twelve years 
ago I was at the same time a captain in the 
wing of the legion of the United States which 
■General Wilkinson commanded, his acting 
brigade-major, and aide-de-camp, and that I 
thought I knew him well. He asked me 
what I knew of General Wilkinson? I said 
I knew General Wilkinson would act as lieu- 
tenant to no man in existence. "You are in 
an error," said Mr. Burr, "Wilkinson will act 
as lieutenant to me." From the tenor of 
much conversation on this subject, I was pre- 
vailed on to believe that the plan of revolu- 
tion meditated by Colonel Burr, and communi- 
cated to me, had been concerted with Gen- 
eral Wilkinson, and would have his co-opera- 
tion; for Colonel Burr repeatedly and very 
confidently expressed his belief that the in- 
fluence of General Wilkinson with his army, 
the promise of double pay and rations, the 
ambition of his officers, and the prospect of* 
plunder and military achievements, would 
bring the army generally into the measure. 
I pass over here a conversation which took 
place between Colonel Burr and myself re- 
specting a central revolution, as it is decided 
to be irrelevant by the opinion 6f the bench. 

Mr. Hay.— You allude to a revolution for 
overthrowing the government at Washington, 
and of revolutionizing the Eastern states. 

I was passing over that, to come down to 
the period when I supposed he had relin- 
quished that design, and adhered to the pro- 
ject of revolutionizing the West. 

Mr. Wickham.— What project do you mean? 

Answer. A central general revolution. I 
was thoroughly convinced myself that such 
a project was already so far organized as to 
be dangerous, and that it would require an 
effort to suppress it. For in addition to posi- 
tive assurances that Colonel Burr had of as- 
sistance and co-operation, he said that the 
vast extent of territory of the United States 
west of- the Allegany Mountains, which of- 
fered to adventurers, with a view on the 
mines of Mexico, would bring volunteers to 
his standard from all quarters of the Union. 
The situation which these communications, 
and the impressions they made upon me, 
placed me in, was peculiarly delicate. I had 
no overt act to produce against Colonel Burr. 
He had given me nothing upon paper; nor 
did I know of any person in the vicinity who 
had received similar communications, and 
whose testimony might support mine. He 
had mentioned to me no person as principally 
and decidedly engaged with him but General 
Wilkinson; a Mr. Alston, who, I afterwards 
learned, was his son-in-law; and a Mr. Eph- 
raim Kibby, who, I learnt, was late a captain 
of rangers in Wayne's army. Of General 
Wilkinson, Burr said much, as I have stated; 
of Mr. Alston, very little, but enough to sat- 
isfy me that he was engaged in the project; 
and of Kibby, he said that he was brigade- | 



major in the vicinity of Cincinnati, (whether 
Cincinnati in Ohio or in Kentucky I know 
not,) who had much influence with the mili- 
tia, and had already engaged the majority of 
the brigade to which he belonged, who were 
ready to march at Mr. Burr's signal. Mr. 
Burr talked of this revolution as a matter of 
right, inherent in the people, and constitu- 
tional; a revolution which would rather be 
advantageous than detrimental to the Atlan- 
tic states; a revolution which must eventu- 
ally take place, and for the operation of which 
the present crisis was peculiarly favorable. 
He said there was no energy to be dreaded in 
the general government, and his conversa- 
tions denoted a confidence that his arrange- 
ments were so well made that he should meet 
with no opposition at New Orleans, for the 
army and chief citizens of that place were 
now ready to receive him. On the solitary 
ground upon which I stood, I was at a loss 
how to conduct myself, though at no loss as 
respected my duty. I durst not place my 
lonely testimony in the balance against the 
weight of Colonel Burr's character, for by 
turning the tables upon me, which I thought 
any man, capable of such a project, was very 
capable of doing, I should sink under the 
weight. I resolved therefore with myself to 
obtain the removal of Mr. Burr from this 
country, in a way honorable to him; and on 
this I did consult him, without his knowing 
my motive. Accordingly I waited on the 
president of the United States, and after a 
desultory conversation in which I aimed to 
draw his view to the westward, I took the lib- 
erty of suggesting to the president that I 
thought Colonel Burr ought to be removed 
from the country because I considered him 
dangerous in it. The president asked where 
we should send him? Other places might 
have been mentioned, but I believe that Paris, 
London and Madrid were the places which 
were particularly named. The president, 
without positive expression, (in such a matter 
of delicacy,) signified that the trust was too 
important, and expressed something like a 
doubt about the integrity of Sir. Burr. I 
frankly told the president that perhaps no per- 
son had stronger grounds to suspect that in- 
tegrity than I had; but that I believed his 
pride of ambition had so predominated over 
his other passions, that when placed on an 
eminence, and put on his honor, a respect to 
himself would secure his fidelity. I per- 
ceived that the subject was disagreeable to 
the president, and to bring him to .my point in 
the shortest mode, and at the same time 
point to the danger, I said to him that I ex- 
pected that we should in eighteen months 
have an insurrection, if not a revolution, on 
the waters of he Mississippi. The president 
said he had too much confidence in the infor- 
mation, the integrity, and attachment to the 
Union of the citizens of that country, to ad- 
mit any apprehensions of that kind. The cir- 
cumstance of no interrogatories being made 
to me I thought imposed silence upon me at 
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that time and place. Here, sir, I beg indul- 
gence to declare my motive for recommending 
that gentleman to a foreign mission at that 
time; and in the solemnity with which 1 
stand here, I declare that Colonel Burr was 
neutral in my feelings; that it was through 
no attachment to him that I made that sug- 
gestion, but to avert a great national calamity 
which I saw approaching; to arrest a tem- 
pest which seemed lowering in the West, and 
to divert into a channel of usefulness those 
consummate talents which were to mount 
"the whirlwind and direct the storm." These, 
and these only, were my reasons for making 
that recommendation. About the time of my 
having waited on the president, or a little be- 
fore, (I cannot, however, be positive whether 
before or after,) I determined at all events to 
have some evidence of the integrity of my in- 
tentions, and to fortify myself by the advice 
of two gentlemen, members of the house of 
representatives, whose friendship and confi- 
dence I had the honor long to retain, and in 
whose wisdom and integrity I had the utmost 
faith and reliance. I am at liberty to give 
their names if required. I do not distinctly 
recollect, but I believe that I had a conversa- 
tion with a senator on the subject. I devel- 
oped to them all Mr. Burr's plans. They did 
not seem much alarmed. 

Mr. Martin objected to the witness stating 
any of the observations of other persons to 
himself. 

After some desultory conversation between 
the counsel on both sides, the CHIEF JUS- 
TICE said that though more time was wasted 
by stopping the witness than by letting him 
tell his story in his own way, yet if it were 
required he must be stopped when he gave 
Improper testimony. He then told the wit- 
ness, *Tou are at liberty to vindicate your- 
self, but declarations of other gentlemen are 
not to be mentioned, because that certainly 
would be improper." 

Mr. Eaton.— 1 did ask indulgence of the 
court to make such explanations, because per- 
versions of my conduct were before the pub- 
lic. But I waive this indulgence, contented 
with meeting these perversions at some other 
time and place. 

The CHIEF JUSTICE.— You have used 
that indulgence. 

Mr. Eaton.— Little more passed between 
Golonel Burr and myself relevant to this in- 
quiry while I remained at Washington. 
Though I could perceive symptoms of dis- 
trust in him towards me, he was solicitous to 
engage me in his western plans. I returned 
to Massachusetts, to my own concerns, and 
thought no more of Colonel Burr, or his proj- 
ects, or revolutions, until in October last a 
letter was put into my hands at Brumfield, 
from Mr. Belknap, of Marietta, to T. E. Dan- 
ielson, of Brumfield, stating that Mr. Burr 
had contracted for boats, which were building 
on the Ohio. 

Mr. Burr.— Have you that letter? 

Mr. Eaton.— No. 
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Mr. Burr.— It is improper, then, to state it- 
Mr. Hay.— It is immaterial. Mr. Belknap- 
is here. 

Mr. Eaton.— As to letters, I have had no cor- 
respondence with Colonel Burr. I was about 
to state that I had made a communication, 
through Mr. Granger, to the president of the 
United States, stating the views of Colonel 
Burr, and a copy of the letter from Belknap 
was transmitted to the department of state. 
Questions by the Prosecution: 
Mr. Wirt.— Was there any conversation be- 
tween you and the prisoner in which you 
spoke of the odium attached to the name of 
usurper? Mr. Eaton.— That conversation was 
excluded by the opinion of the court, as relat- 
ing to the central project. 

Mr. Hay.— Did you mean to state that the 
honorable indemnity proposed to you by the 
prisoner was to be included in this plan? 
Mr. Eaton.— I understood it to be included in 
the perpetual rank and emolument to be as- 
signed me. In his conversations he declared 
that he should erect a permanent government, 
of which he was to be the chief, and he re- 
peated it so often that I could not have mis- 
understood him. 
Cross-questioned : 

Mr. Martin.— Do you recollect when you ar- 
rived in Washington? Mr. Eaton.— I said that 
I did not recollect particularly. But the prin- 
cipal part of these converlations must have* 
been between the middle of February and the 
latter end of March, 1806. I arrived here in 
the latter end of November, 1805, at Phila- 
delphia, and in December went to New Eng- 
land, and afterwards returned. These con- 
versations happened after my return. Ques- 
tion. Did you go any remote distance till you 
came back? Were you as far as Baltimore? 
(To these questions no answers were made, 
or, if made, were not heard.) Question. Do 
you recollect any particular conduct of yours 
calculated to put an end to Colonel Burr's 
importunities? Answer. Yes. At some of 
our last interviews I laid on his table a pa- 
per containing the toast which I had given to 
the public, with an intention that he should 
see it, but I do not know that he did see it* 
but I believe it. "The United States: Palsy 
to the brain that should plot to dismember* 
and leprosy to the hand that will not draw 
to defend our Union." Question. Where was 
that toast drunk? Answer. I cannot say. 
This question was made to me from author- 
ity. It was sent, with other toasts I had cor- 
rected, to a paper at Springfield. I laid this 
paper on Colonel Burr's table. Question. Was 
it drunk at any distant place? At Philadel- 
phia? Answer. I do not recollect. I thought 
at first it was at Philadelphia, but on reflec- 
tion it could not have been there. BuJ I 
had received many hospitalities throughout 
the Union; many of my toasts were pub- 
lished; and in the hurry of passing and re- 
passing I have completely forgotten. 

Mr. Burr.— Do you recollect when you left 
Washington? Answer. About the 5th or 6th 
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of April. Question. Can you not be certain 
where this toast was drunk? At Washing- 
ton or Philadelphia? Answer. I am not cer- 
tain when or where it was drunk, but I am 
certain it was not at Washington, because I 
gave another there when called upon. Ques- 
tion. Did you say that all these conversations 
happened between the middle of February 
and the last of March? Answer. No, I did 
not say so. I said the principal part of these 
conversations passed in that interval. 

Mr. Burr.— Did you say the paper contain- 
ing that toast was laid on my table in March? 
Answer. I cannot tell. It cannot be mate- 
rial. From that time our intercourse became 
less frequent. You expressed some solicitude 
to keep me at your house. Question. You 
say that this toast was printed at Spring- 
field? Answer. I did. Question. Have you 
in your possession a paper containing that 
toast? Answer. I have not here. 

Mr. Martin. — Did you transmit the toast for 
publication, and to what printer? Answer. 
I do not recollect distinctly. Question. You 
mentioned something about a communication 
which you made to the president, through the 
postmaster general. Look at that paper. Is 
that your signature? Answer. It is; and I 
must give a short account of that paper. I 
went to Springfield, about twenty-five miles 
distant from my place of residence. Mr. 
Granger was there. I went to see him. On 
my arrival there, in the evening, I under- 
stood that he had gone out of town to his 
seat in the country, but that he had taken 
notes concerning those transactions. Next 
morning I went to his house. He put into 
my hands notes which he had got from Mr. 
Ely. Question. Whom were the notes writ- 
ten by? Answer. By Mr. Granger. They 
were subscribed by him, if I have a correct 
recollection. Mr. Eaton then mentioned that 
the notes on the two first pages were drawn 
up by Mr. Granger, from conversations which 
had passed between Mr. Granger and Mr. 
Ely. on certain communications made to Mr. 
Ely by Mr. Eaton, respecting Colonel Burr's 
plans; that he had seen Mr. Ely at North- 
ampton, at the session of the court of com- 
mon pleas, at the time when they had first 
heard of the building of boats on the Ohio. 
The notes on the last page, in Mr. Granger's 
writing, and subscribed by himself, were from 
subsequent conversations between him and 
Mr. Granger. Question. How many days' 
travelling is it by the stage from Springfield 
to Washington? Answer. Not more than five. 

Mr. Burr.— You spoke of accounts with the 
government. Did you or the government de- 
mand money? Answer. They had no de- 
mand on me. I demanded money of them. 
Question. Did they state in account a bal- 
ance against you? Answer. I expended mon- 
ey for the service of the United States when 
employed as consul at Tunis, an account of 
which being presented to the accounting of- 
ficers of the treasury, they. I was told, had 
no legal discretion to settle it. As there was 



no law to authorize this adjustment, I did 
refer to the congress of 1803-4. A committee 
had reported on my claims, favorably, as I 
supposed. Then my accounts were left. When 
I went, however, to the coast of Barbary, 
and when I returned, after eighteen months, 
I renewed my claim to the congress. I found 
that new difficulties had occurred to prevent 
an adjustment. Leaving out the sums I had 
advanced, the government had a considerable 
balance against me. Some comments were 
made by a member from New York which I 
thought derogatory to my character, but the 
balance was in my favor. The last session 
of congress left them to the accounting offi- 
cers to settle according to equity. It has 
been since settled and paid. 

Mr. Martin.— Did not Colonel Burr confine 
his plans to attack the Spanish provinces, for 
the most considerable part of the time, to the 
event of a war with Spain? Answer. Not 
for the most considerable part of the time, 
but for some time. 

Mr. Martin asked him some questions rela- 
tive to his having seen him, accompanied by 
his step-daughter and another lady and a 
gentleman, at Georgetown and Alexandria, 
about the time he had spoken of, and wheth- 
er he had given the toast then, when together 
in the same room. He admitted that he had 
seen him when so accompanied, but was not 
positive when or where the toast was given. 

Mr. Martin. — What balance did you receive? 
Answer. That is my concern, sir. 

Mr. Burr.— What was the balance against 
you? 

Mr. Eaton (to the court).— Is that a proper 
question? 

Mr. Burr.— My object is manifest; I wish 
to show the bias which has existed on the 
mind of the witness. 

The CHIEF JUSTICE saw no objections 
to the question. 

Mr. Eaton. I cannot say to a cent or a dol- 
lar, but I have received about 10,000 dollars. 

Mr. Burr.— When was the money received? 
Answer. About March last. Question. You 
mentioned Miranda. Where did you under- 
stand he was gone to? Answer. On the be- 
nevolent project of revolutionizing the Span- 
ish provinces. Question. What part of them? 
Answer. Caraccas. I had some reason, too, 
to know something of that project, because I 
too was invited to join in that. He, too, 
was to have been an emperor; he might have 
been troublesome to us; and of course when 
I asked you what was to be done with him, 
you observed, "hang him." Question. Did 
you understand that I was to do all at once, 
to execute the central project too as well as 
that in the West? Answer. I have no objec- 
tion to answering that, but it will be nothing 
in your favor. When Colonel Burr was 
speaking of a central revolution, not much 
was said about his revolution in the West. 
Had the other been effected I doubt much 
whether you would have been willing to have 
separated that part Question. You spoke of 
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a command? Answer. You stated what I 
have already mentioned, that you were as- 
sured, from the arrangements which you had 
made, that an army would he ready to ap- 
pear when you went to the waters of the 
western country. I recollect particularly the 
name of Ephraim Kibby, who had been a 
ranger in General Wayne's army. You asked 
me about his spirit. You gave me to under- 
stand that his brigade was ready to join 
you, and that the people also in that country 
were ready to engage with you in the enter- 
prise. You spoke of your riflemen, your in- 
fantry, your cavalry. It was with the same 
view you mentioned to me that that man 
(pointing to General Wilkinson, just behind 
him) was to have been the first to aid you, 
and from the same views you have perhaps 
mentioned me. 

Mr. Martin objected to the witness interpos- 
ing his own opinions in this manner. 

Mr. Hay.— Some allowance is to be made 
for the feelings of a man of honor. 

Mr. Eaton, bowing, apologized to the court 
for the warmth of his manner. 

Mr. Burr. — You spoke of my revolutioniz- 
ing the western states. How did you un- 
derstand that the Union was to be separat- 
ed? Answer. Your principal line was to be 
drawn by the Alleghany mountains. You 
were persuaded that you had secured to you 
the most considerable citizens of Kentucky 
and Tennessee, but expressed some doubts 
about Ohio; I well recollect that on account 
of the reason which you gave: that they 
were too much of a plodding, industrious 
people to engage in your enterprise. Ques- 
tion. How was the business to be effected? 
Answer. I understood that your agents were 
in the western country; that the army and 
the commander-in-chief were ready to act at 
your signal; and that these, with the ad- 
venturers that would join you, would compel 
the states to agree to a separation. Indeed, 
you seemed to consider New Orleans as al- 
ready yours, and that from this point you 
would send expeditions into the other prov- 
inces, make conquests, and consolidate your 
empire. Question. Was it after all this that 
you recommended me to the president for an 
embassy? Answer. Yes; to remove you, as 
you were a dangerous man, because I thought 
it the only way to avert a civil war. Ques- 
tion. Did you communicate this to me, and 
what did I say? Answer. Yes; you seemed 
to assent to the proposition. Question. 
What had become of your command? An- 
swer. That I had disposed of myself. Ques- 
tion. Did you understand that you had given 
me a definite answer? Answer. No; after 
you had developed yourself, I determined to 
use you until I got everything out of you; 
and on the principle that, "when innocence 
is in danger, to break faith with a bad man 
is not fraud, but virtue." Question. Did you 
think that your proposition, as to a foreign 
embassy, which was so incompatible with 
my own plans, would be received by me 



with indifference had I abandoned the proj- 
ect? Answer. You seemed to .me to want 
some distinguished place; as to the mode, 
you were indifferent; and you seemed to ac- 
quiesce in the plan of a foreign embassy. 

Mr. Hay .—You said that you received about 
$10,000 from the government in consequence 
of a law passed for the purpose. The act of 
congress did not give you a definitive sum? 
Answer. The act of congress gave the ac- 
counting officers the power of settling with 
me on equitable principles under the inspec- 
tion of the secretary of state; under whose 
department I had served, and the settlement 
was accordingly made. 

Commodore Truxton was then sworn. 

Mr. Hay .—Were you present when the court 
delivered its opinion? Answer. I was. I 
know nothing of overt acts, treasonable de- 
signs or conversations on the part of Colo- 
nel Burr. 

Here Mr. Hay, the attorney for the United 
States, seemed to doubt whether the evi- 
dence of the commodore applied to this 
charge, and to be indisposed to examine him. 

Mr. Wickham then observed that he would 
put two questions to him. 1st, Whether he 
had not frequent and considerable conver- 
sations with Colonel Burr concerning the 
Mexican expedition. 2d, Whether in any of 
those conversations he ever heard him say 
anything of a treasonable design. 

Mr. Hay objected to his examination at 
this time, and Mr. Wickham insisted on it. 

Mr. Wirt contended that the attorney had 
the right to examine the witness or not at 
this time, as he thought proper; that the 
court would recollect that there were two 
indictments against the prisoner: the one 
for high treason, now in discussion before 
the court, and the other for a misdemeanor 
(under the act of congress) for preparing an 
expedition against the Spanish provinces; 
that the witnesses were summoned promis- 
cuously to support both charges; that the 
attorney could not ascertain what witnesses 
supported each indictment without inquir- 
ing of themselves; and what he now asked 
.the witness, ought to be considered merely 
as an inquiry to which of the two indict- 
ments his evidence related; and that his ev- 
idence was deemed very material on the sec- 
ond indictment, though not on the first. 

Mr. Hay said that on reflection he had no 
doubt the testimony of Commodore Truxton 
would have a direct bearing on the subject 
now before the "court, when connected with 
the other evidence in the cause; that it 
would appear that there was an intimate 
connection between the two projects, the 
seizure of New Orleans and the attack on 
Mexico; he would therefore examine him 
now and propound this question. Have yoa 
not had several conversations with the ac- 
cused concerning the Mexican expedition? 

The commodore proceeded thus: About the 
beginning of the winter 1S05-G, Colonel Burr 
returned from the western country to Phila- 
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delphia. He frequently, in conversation with 
me, mentioned the subject of speculations 
in western lands, opening a canal and build- 
ing a bridge. Those things were not inter- 
esting to me in the least, and I did not pay 
much attention to them. Colonel Burr men- 
tioned to me that the government was weak, 
and he wished me to get the navy of the 
United States out of my head; that it would 
dwindle to nothing; and that he had some- 
thing to propose to me that was both hon- 
orable and profitable, but I considered this 
as nothing more than an interest in his land 
speculations. <His conversations were re- 
peated frequently. Some time in July, 180G. 
he told me that he wished to see me unwed- 
ded from the navy of the United States, and 
not to think more of those men at Washing- 
ton; that he wished to see or make me (I 
do not recollect which of those two terms he 
used) an admiral; that he contemplated au 
expedition to Mexico, in the event of a war 
with Spain, which he thought inevitable. 
He asked me if the Havana could be easily 
taken in the event of a war? I told him that 
it would require the co-operation of a naval 
force. Mr. Burr observed to me that that 
might be obtained. He asked me if I had 
any personal knowledge of Carthagena and 
La Yera Cruz, and what would be the best 
mode of attacking them by sea and land. T 
gave him my opinion very freely. Mr. Burr 
then asked me if I would take the command 
of a naval expedition. I asked him if the 
executive of the United States was privy 
to or concerned in the project. He answered 
emphatically that he was not. I asked that 
question, because the executive had been 
charged with a knowledge of Miranda's ex- 
pedition; I told Mr. Burr that I would have 
nothing to do with it; that Miranda's proj- 
ect had been intimated to me, but I declined 
to have anything to do with such affairs. 
He observed to me that in the event of a 
war he intended to establish an independent 
government in Mexico; that Wilkinson, the 
army, and many officers of the navy would 
join. I told Mr. Burr that I could not see 
how any oflicer of the United States could 
join. He said that General Wilkinson had 
projected the expedition, and he had ma- 
tured it; that many greater men than Wil- 
kinson would join, and that thousands to 
the westward would join. 

Question by Mr. Hay.— Do you recollect 
having asked him whether General Wilkin- 
son had previously engaged in it? Answer. 
He said yes, and many greater men than 
Wilkinson. 

Question by Mr. Hay.— I will ask you 
whether at that time you were in the service 
of the United States? Answer. I am de- 
clared not to be. 

Mr. Hay.— I do not wish to hurt your feel- 
ings, but merely to show to the jury the 
state you were in. 

Commodore Truxton then proceeded: Col- 
onel Burr again wished me to take a part, 



and asked me to write a letter to General 
Wilkinson; that he was about to dispatch 
two couriers to him. I told him that I had 
no subject to write about, and declined writ- 
ing. Mr. Burr said that several officers 
would be pleased at being put under my 
command. He spoke highly of Lieutenant 
Jones, and asked me if he had sailed with 
me. I told him that he had not, and that I 
could give him no account of Mr. Jones, hav- 
ing never seen him to my knowledge. He 
observed that the expedition could not fail; 
that the Mexicans were ripe for revolt; that 
he was incapable of anything chimerical, or 
that would lead his friends into a dilemma. 
He showed me the draught of a periauger 
or kind of boat that plies between Paulus- 
Hook and New York, and asked my opinion 
of those boats, and whether they were cal- 
culated for the river Mississippi and the 
waters thereof; and I gave him my opinion 
that they were. He asked me whether I 
could get a naval constructor to make sev- 
eral copies of the draught. I told him I 
would. I spoke to a naval constructor and 
delivered it to him, but as he could not finish 
them as soon as Colonel Burr wished, the 
draught was returned to him. Mr. Burr told 
me that he intended those boats for the con- 
veyance of agricultural products to market 
at New Orleans, and, in the event of a war, 
for transports. I knew and informed him 
that they were not calculated for transports 
by sea, nor for the carrying of guns; but 
having determined to have nothing to do 
with the Mexican expedition, I said very lit- 
tle more to him about those boats; but I 
very well recollect what I said to him in our 
last conversation towards the end of July. I 
told him that there would be no war. He 
was sanguine there would be war. He said, 
however, that if he was disappointed as to 
the event of war, he was about to complete a 
contract for a large quantity of land on the 
Washita; that he intended to invite his 
friends to settle it; that in one year he would 
have a thousand families of respectable and 
fashionable people, and some of them of con- 
siderable property; that it was a fine coun- 
try, and that they would have a charming so- 
ciety, and in two years he would have double 
the number of settlers; and being on the 
frontier, he would be ready to move when- 
ever a war took place. I have thus endeav- 
ored to relate the substance of the conversa- 
tion which passed between us, as well as I 
can recollect; though it is very possible that 
I have not stated them after such a lapse of 
time verbatim. 

Question by Mr. MacRae.— Was it in your 
first conversation that he told you that you 
should think no more of those men at Wash- 
ington? Answer. It was in several. 

Question by the same counsel.— Was it not 
in July that he told you that he wished to 
see you unwedded from the navy of the 
United States, and to make you an admiral? 
Answer. That conversation happened in July. 
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He wished to see or make me an admiral; I 
cannot recollect which. 

Question by Mr. Hay.— Did those conversa- 
tions take place after it was declared that 
you were no longer in the service of the Unit- 
ed States? Answer. They did. 

In answer to a question by Colonel Car- 
rington, one of the jury, he again stated that 
the latter conversation was in July, 

Question by Mr. Martin.— Was it not to the 
event of a war with Spain that these conver- 
sations related? Answer. All his conversa- 
tions respecting military and naval sub- 
jects, and the Mexican expedition, were in 
the event of a war with Spain. I told him 
my opinion was there would be no war, and 
he seemed to be confident that there would 
be war. 

Mr. MacRae.— Did he mention General Ea- 
ton in any of those conversations? Answer. 
He mentioned no person but General Wilkin- 
son and Lieutenant Jones. 

Mr. Hay.— Had you not expressed your dis- 
satisfaction at the declaration of your not 
being in the service of the United States? 
Answer. I had. The misunderstanding be- 
tween the secretary of the navy of the Unit- 
ed 'States and myself took place in March, 
1S02. 

On cross-examination, the commodore fur- 
ther stated that he had had several (he did 
not know how many) conversations with Mr. 
Burr; and that as well as he could recollect, 
it was about the latter end of July that he 
informed him that he was about concluding 
. a bargain for the Washita lands, and wished 
also to see him unwedded from the navy of 
the United States. He added, Colonel Burr 
said that after the Mexican expedition he in- 
tended to provide a formidable navy, at the 
head of which he intended to place me; that 
he intended to establish an independent gov- 
ernment, and give liberty to an enslaved 
world. I declined his propositions to me at 
first, because the president was not privy to 
the project. He asked me the best mode of 
attacking the Havana, Carthagena, and La 
Vera Cruz, but spoke of no particular force. 

Question by Colonel Burr.— Do you not rec- 
ollect my telling you the propriety of private 
expeditions, undertaken by individuals in the 
case of war; and that there had been such 
in the late war, and that there is no legal 
restraint on such expeditions? 

Mr. Hay objected to this question as im- 
proper. 

Colonel Burr insisted on its propriety, and 
that the gentleman for the prosecution had 
set an example far beyond it. 

Commodore Truxton answered: You said 
that Wilkinson, the army, and many >ontcers 
of the navy would join, and you spoke highly 
of Lieutenant Jones. 

Colonel Burr.— Had I not frequently told 
you, and for years, that the government had 
no serious intention of employing you, and 
that you were duped by the Smiths? and do 
you not think that I was perfectly correct in 
25FED.CAS. — 7 



that opinion? Answer. Yes; I know very 
well I was. 

Colonel Burr.— Were we not on terms of in- 
timacy? Was there any reserve on my part 
in our frequent conversations; and did you 
ever hear me express any intention or senti- 
ment respecting a division of the Union? 
Answer. We were very intimate. There 
seemed to be no reserve on your part. I 
never heard you speak of a division of the 
Union. 

Colonel Burr.— Did I not state to you that 
the Mexican expedition would be very bene- 
ficial to this country? Answer. You did. 

Colonel Burr. — Had you any serious doubt 
as to my intentions to settle those lands? 
Answer. So far from that, I was astonished 
at the intelligence of your having different 
views, contained in newspapers received 
from the western country after you went 
thither. Question. Would you not have join- 
ed in the expedition if sanctioned by the gov- 
ernment? Answer. I would most readily get 
out of my bed at twelve o'clock at night to 
go in defence of my country at her call, 
against England, France, Spain, or any oth- 
er country. 

\ Mr. Hay.— Did the prisoner speak of com- 
mercial speculations? Answer. He said they 
might be carried on to advantage. Question. 
Did he in his conversations speak of com- 
mercial establishments, in which he or his 
friends were to have an interest? Answer. 
He spoke of settling that country, and send- 
ing produce therefrom to different parts of 
the world, New Orleans particularly. 

Mr. Wirt.— Did he speak of an independent 
empire in Mexico, having an advantageous 
connection with this country? Answer. I 
understood him so. 

Mr. MacRae.— Did he wish to fill your mind 
with resentment against the government? 
Answer. I was pretty full of it myself, and 
he joined me in opinion. 

Mr. Wirt— On what subject did Burr wish 
you to write to General Wilkinson? Answer. 
General Wilkinson and myself were on good 
terms, and he wished me to correspond with 
him; but I had no subject for a letter to 
him, and therefore did not write to him. 

Mr. Hay.— Suppose we were to have a war 
with Spain, would not New Orleans be a 
proper place from whence to send an expe- 
dition against the Spanish provinces? Is it 
not more proper for that purpose than any 
other place in the western parts of the coun- 
try? Answer. Certainly it is; but large ships 
cannot come up to New Orleans; small craft 
or vessels must take the expedition down the 
river. 

Question by Mr. Parker, one of the jury. 
Did you understand for what purpose the 
couriers spoken of were to be sent by Mr. 
Burr to General Wilkinson? Answer. I un- 
derstood from him that there was an under- 
standing between himself and General Wil- 
kinson about the Mexican expedition. 

Mr. Parker.— Was this expedition only to be 
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in the event of a war with Spain? Answer. 
Yes; in all his conversations with me, he 
said that this expedition was to take place 
only in the event of a war with Spain. 

Mr. Parker.— Was there no proposition made 
to you for such an expedition, whether there 
was war or not? Answer. There was not. 

Colonel Burr said that enterprises by indi- 
viduals are lawful and customary in cases 
of war, and asked whether there were not 
preparations making in Philadelphia now for 
that purpose. Answer. Preparations are 
making at New York as to gunboats and for- 
tifications. The merchants of Liverpool, in 
expectation of war, build ships for pri- 
vateers, and if there be no war they convert 
them into Guineamen. 

Question by Mr. MacRae. — Are not the 
preparations going on openly at New York? 
Has any commander been appointed inde- 
pendent of the government? Answer. No. 

Question by Colonel Burr.— Did I not say 
that I had never seen Lieutenant Jones? An- 
swer. I do not recollect that, but you spoke 
highly of him. 

Question by Mr. Hay.— When he proposed 
to make you an admiral, did not the thought 
strike you how he was to accomplish this? 

Mr. Botts denied that Commodore Truxton 
had said that Mr. Burr had promised to 
make him an admiral. 

Commodore Truxton.— Mr. Burr told me he 
wished to make or see me one; I do not par- 
ticularly recollect which was his expression. 

Question by Mr. Hay.— Prom what quarter 
of the world was the expedition by sea to go? 
Answer. I do not know. I did not ask him 
where it was to go from. 

Question by the same.— Did you not under- 
stand that you were to command the expe- 
dition by sea ? Answer. I declined the offer, 
and asked no questions particularly on the 
subject. 

Mr. Botts.— Can ships be built secretly in a 
corner? Answer. No. 

Peter Taylor was next sworn. 

Mr. Hay asked him to state everything he 
knew concerning the assemblage on Blenner- 
hassett's Island. 

Mr. Botts objected to this mode of examina- 
tion; and though he was willing to accom- 
modate Mr. Hay so far as to let the witness 
tell his story in his own way, yet he would 
not consent to his introducing completely ille- 
gal testimony. He had no objection to the 
witness stating what Colonel Burr had said, 
or the facts which happened on the island, 
though both were, strictly speaking, improper 
evidence; but he would not agree to his speak- 
ing of the declarations of Mr. and Mrs. Blen- 
nerhassett. 

Colonel Burr said he waived the objection at 
present. 

Mr. Hay.— This witness will directly prove 
the connection of Burr with Blennerhassett, 
and with the assemblage on the island. 

Peter Taylor.— The first information I had 
Upon this subject was from Mrs. Blennerhas- 



sett, when Mr. Blennerhassett and Mr. Al- 
ston were gone down the river. The people 
got much alarmed concerning this business, 
and Mrs. Blennerhassett sent me to Lexington 
after Mr. Blennerhassett, with a letter to pre- 
vent Colonel Burr from coming back with him 
to the island. I went to Chillicothe, but I did 
not find Mr. Blennerhassett there, and I then 
went on to Cincinnati. I was directed to call 
at Cincinnati, at Mr. John Smith's, where I 
would find Mr. Blennerhassett. I called at 
Mr. Smith's store, where I saw his son. I 
asked if Mr. Smith was at home. He said 
yes. I said I wanted to speak to him. His 
son went and told him a man wanted to see 
him. When Mr. Smith came out I inquired 
for Colonel Burr and Blennerhassett, to see 
whether he could give any account of them. 
He allowed he knew nothing of either of them. 
He allowed I was much mistaken in the place. 
I said no, this was the right place, "Mr. John 
Smith, Storekeeper, Cincinnati." Says I, 
"Don't you recollect a young man who came 
here some time ago for Colonel Burr's top- 
coat? (great coat.)" I said, "Sir, I have lived 
with Mr. Blennerhassett for three years." 
When Mr. Smith heard me talk so, he knew 
me, and took me up stairs to talk with me. 
He wanted to know the news up our way. 
I told him the people had got alarmed. I told 
him that everything was in agitation; that 
they talked about new settlements of lands, 
as they told me. He seemed surprised. He 
asked what was said about General Wilkin- 
son? I said I knew nothing about it. He 
asked me if I would carry a letter from him ■ 
to Blennerhassett. I told him I would carry 
anything, so as it was not too burthensome; 
so he sat down and wrote a letter. He asked 
whether I wished to drink, for he charged me 
not to go to any tavern, lest they should be 
asking me questions. He gave me liquor, and 
I drank; and then he showed me a stable, 
and told me to go and get my horse fed by 
the ostler, but not to go into the tavern. I 
asked him where I should find Colonel Burr 
and Blennerhassett. He said he expected they 
were at Lexington. I told him I supposed at 
Mr. Jourdan's. He said that was the very 
house. When I got to Lexington it was Sat- 
urday, about 1 o'clock. Mr. Jourdan happen- 
ed to be in the street, and knew me. He said, 
"Peter, your old master, as you call him, is 
not in town." But he said, before I asked 
him, he expected him either that night or to- 
morrow early. He asked me, what news in 
our parts, and I told him. I asked him what 
I w r as to do with my horse. He said that he 
was to be put at the livery stable. He then 
went up stairs, and he opened a door and 
made a motion with his hand. I suppose to 
Colonel Burr. I went in, and there was Colo- 
nel Burr. Colonel Burr wanted to know the 
news in our parts. I began to tell him that 
my business was to prevent Colonel * Burr 
from going back to the island. Question. Did 
you know Colonel Burr at that time? Answer. 
I did not. He had been on the island three 



£25 Fed. Cas. page 99] 



(Case No. 14,693) U. S. v. BURR 



times, but I did not see him. When I told 
Colonel Burr that, says he, "I am the very 
man involved in this piece of business, and 
you ought to tell me all you know." I said, 
"If you come up our way the people will 
shoot you." I told him it was my sincere 
opinion that it was not safe for him to come 
up our way. I told him that I had heard sev- 
eral declare that they had rather shoot him 
than let it alone, if they had a good chance. 
He seemed surprised that they should have 
such a thing in their heads. I told him I 
<»ould not tell why, and then I told him about 
the land settlement, but the people said all 
that was a fib, and that he had something 
<?lse in view. Then Colonel Burr asked me 
what letters I had. I said two; one was from 
Mrs. Blennerhassett and the other from John 
Smith, of Cincinnati. He asked me if he 
might open the letter from John Smith to 
Blennerhassett, for he expected it was for him. 
I told him I supposed it made no difference 
between him and Blennerhassett, and he 
might. He broke the seal open, and showed 
me there was a letter inclosed for himself. 
He asked me about my wife. I asked him 
whether I might not go about the town. He 
said I might, and then I went down stairs 
and left the opened letter with him. I then 
went to Mr. Jourdan and asked him whether 
I was to stay at his house or go to a tavern? 
He said I was to go to a tavern, and he would 
pay for me. Mr. Jourdan wished me to go 
next day to Millersburg, after the saddle-bags 
left there by Mr. Blennerhassett. I told him 
I would, and I did go. I left Mrs. Blennerhas- 
sett's letter with Mr. Jourdan, expecting Blen- 
nerhassett to get there before me. I got back 
on Monday, by 1 o'clock, and then Mr. Blen- 
nerhassett was come and preparing to go 
home. We started, and came ten miles that 
night. We stopped at a tavern. I went to 
see after the horses, and he went into the 
house. There were people in the house who 
wanted to know his name. He told them his 
name was Tom Jones. He came out and told 
me the people in the hpuse had asked, and 
he had told them his name was Tom Jones, 
and I must mind and not make no mistake, 
but call him Tom Jones too. So he passed 
l>y that name till we got to the Mudlicks. 
He then told me he was known there, and I 
must call him by his own name. Question. 
When did these things happen? Answer. All 
this was in October, 1806, I believe. He then 
began to inquire for . young men that had 
rifles— good, orderly men, that would be con- 
formable to order and discipline. He allowed 
that Colonel Burr and he and a few of his 
friends had bought eight hundred thousand 
acres of land, and they wanted young men 
to settle it. He said he would give any 
young man who would go down the river one 
hundred acres of land, plenty of grog and 
victuals while going down the river, and 
three months' provisions after they had got 
to the end. Every young man must have his 
rifle and blanket. I agreed to go myself, if I 



could carry my wife and family, but he said 
he must have further consultation upon that. 
When I got home I began to think, and asked 
him what kind of seeds we should carry with 
us. He said we did not want any; the peo- 
ple had seeds where we were going. 

Mr. Wirt.— Of what occupation were you 
on the island? Answer. A gardener. 

Mr. Wirt.— I put this question that the jury 
might understand his last observation. 

X urged that subject to him several times. 
At last he made a sudden pause, and said, 
"I will tell you what, Peter, we are going 
to take Mexico, one of the finest and richest 
places in the whole world." He said that 
Colonel Burr would be the king of Mexico, 
and Mrs. Alston, daughter of Colonel Burr, 
was to be the queen of Mexico whenever Colo- 
nel Burr died. He said that Colonel Burr had 
made fortunes for many in his time, but none 
for himself; but now he was going to make 
something for himself. He said that he had 
a great many friends in the Spanish territory. 
No less than two thousand Roman Catholic 
priests were engaged, and that all their 
friends, too, would join, if once he could get 
to them; that the Spaniards, like the French, 
had got dissatisfied with their government, 
and wanted to swap it. He told me that the 
British, also, were friends in this piece of 
business, and that he should go to England 
on this piece of business, for Colonel Burr. 
He asked me if I would not like to go to 
England. I said I should certainly like to see 
my friends there, but would wish to go for 
nothing else. I then asked him what was to 
become of the men who were going to settle ■ 
the lands he talked about. Were they to 
stop at the Red river, or to go on? He said, 
"Oh, by God, I tell you, Peter, every man 
that will not conform to order and discipline 
I will stab; you'll see how I'll fix them;" 
that when he got them far enough down the 
river, if they did not conform to order and 
discipline, he swore by God he'd stab them. 
I was astonished. I told him I was no soldier, 
and could not fight. He said it made no odds; 
he did not want me to fight; he wanted me to 
go and live with Mrs. Blennerhassett and 
the children, either at Natchez or some other 
place, while he went on the expedition. I 
talked to him again, and told him the people 
had got it into their heads that he wanted 
to divide the Union. He said Colonel Burr 
and he could not do it themselves; all they could 
do was to tell the people the consequence of 
it. He said the people there paid the govern- 
ment upwards of four hundred thousand dol- 
lars a year, and never received any benefit 
from it. He allowed it would be a very fine 
thing if they could keep that money among 
themselves on this side of the mountains, and 
make locks, and build bridges, and cut roads. 
About two weeks after I got home he sent 
me to Doctor Bennett's, of Mason county, 
with a letter. He wanted to know if Doctor 
Bennett wouldn't sell him the arms belonging 
to the United States which were in his charge 
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If he could sell them and keep himself out 
of danger, he'd give him a draft upon his 
friend in Kentucky for payment. If he could 
not sell them without bringing himself into a 
hobble, he must send him word where they 
were kept, and he would come and steal them 
away in the night. I delivered the letter. He 
gave me directions to get it back and burn it, 
for it contained high treason. I was not to 
give the letter to Doctor Bennett until the 
doctor promised to deliver it back, for me to 
burn it, for that it contained high treason. I 
did burn it. The doctor was present. The 
doctor read the letter, and said he was un- 
acquainted with the plot, and couldn't join 
in it 

air. Hay.— Were you not on the island when 
the people were there? Answer. Yes. Ques- 
tion. When did the boats leave the island? 
Answer. It was contemplated to sail on the 
6th of December, but the boats were not 
ready; they did not come till the 10th (Sun- 
day). Mr. Knox and several other men were 
with him, and they sailed on the Wednesday 
night following. Question. How many boats 
were there? Answer. Four. Question. How 
many men from the boats came ashore? An- 
swer. About thirty. Question. What did the 
men do who did not belong to the boats? 
Answer. Some were packing meat, and some 
were packing other things. 

Mr. MacRae— Who went off on Wednesday 
night? Answer. Mr. Blennerhassett and Mr. 
Tyler, and the whole of the party. Question. 
At what time in the night? Answer. About 
one o'clock. Question. Did all that came 
down to the island go away? Answer. All 
but one, who was sick. 

Mr. Hay.— Had they any guns? Answer. 
Some of them had; some of the people went 
a shooting. But I do not know how many 
there were. 

Mr. J. M. Sheppard (a juryman).— What 
kind of guns, rifles or muskets? Answer. I 
can't tell whether rifles or muskets. I saw 
no pistols but what belonged to Blennerhas- 
sett himself. Question. Was there any pow- 
der or lead? Answer. They had powder, and 
they had lead both; I saw some powder in a 
long small barrel like a churn, but I was so 
employed I could not notice particularly. 
Some of the men were engaged in running 
bullets, but I do not know how many. 

Mr. MacRae.— What induced them to leave 
the island at that hour of the night? Answer. 
Because they were informed that the Kena- 
wah militia were coming down there. Ques- 
tion. Did you carry some boxes to the boats? 
Answer. I carried half a bushel of candles 
and some brandy; several boxes were car- 
ried, but I knew not what they contained, 
and a great many things besides, of which I 
knew nothing. 

Mr. Hay.— Were you on the island when 
they went off? Answer. Yes. They held a 
council at the foot of the pier, to determine 
which was the best way to go. Mr. Blenner- 
hassett said that they had better go together; 



if he went in a canoe he would be an easy 
prey. I said to them, "best stick together;" 
and so they determined to stick together. 
They went off in great haste. Question. Why 
did they go in a body? Answer. I suppose 
for security. 

Mr. Wickham.— You saw General Tupper 
and Mr. Woodbridge that night? Answer. 
Yes. Question. Was Colonel Burr there? 
Answer. No. I did not see him. Question. 
Did you understand whether he was in that 
part of the country at that time? Answer. 
I understood not; never saw him on the is- 
land. 

The court then adjourned till to-morrow. 

Wednesday, August 19, 1807. 

The court met, according to adjournment, 
at the usual hour. 

General John Morgan was then sworn, and 
gave the following testimony: 

Some time in August last, about this time 
twelvemonth, my father put a letter into my 
hands, signed Aaron Burr, in which he said 
that himself and Colonel Dupiester would 
dine with him the following day. My father 
requested me and my brother to go and meet 
Colonel Burr, which we did about seven miles 
distant. After a few words of general con- 
versation, Colonel Burr observed to me that 
the union of the states could not possibly 
last; and that a separation of the states must 
ensue as a natural consequence in four or 
five years. Colonel Burr made many inquir- 
ies of me relative to the county of Washing- 
ton; particularly the state of its militia, its 
strength, arms, accoutrements, and the char- 
acter of its officers These conversations con- 
tinued some time, besides other things, which 
I cannot recollect because I did not expect 
to be called upon in this way. After travel- 
ing some miles we met one of my workmen, 
a well-looking young man. Colonel Burr 
said he wished he had ten thousand such 
fellows. At my father's table, during din- 
ner, Colonel Burr again observed that the sep- 
aration of the Union must take place inevi- 
tably in less than five years. Shall I give the 
answers that were made? 

Mr. Wirt.— Perhaps it may serve to connect 
your narrative better. 

I recollect that it was my father who an- 
swered him, God forbid! Colonel Burr, in 
the course of conversation at the dinner table, 
observed that with two hundred men he could 
drive the president and congress into the 
Potomac, and with four or five hundred he 
could take possession of the city of New York. 
After dinner he walked with me to my broth- 
er's, about one mile distant, and in the course 
of the walk spoke of military men, and asked 
me if either of my brothers had a military 
turn? He said he should like to see my broth- 
er George at the head of a corps of grena- 
diers; he was a fine, stout-looking fellow. 
These circumstances induced me to speak to 
my father; I warned him to beware of Col- 
onel Burr, and told him that in the course of 
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that night Colonel Burr would attempt to 
have an interview with him, and would make 
a requisition of my brother Tom to go with 
him, and that I suspected something was go- 
ing on, hut what I did not know. The next 
morning I rode with Colonel Burr to the 
town of Washington, about nine or ten miles. 
We had a good deal of conversation; prin- 
cipally on military affairs, on the state of the 
militia, the necessity of attending to mili- 
tary discipline. He told me the effect it had 
in New York; that in New York the militia 
were in good order, which was brought about 
l>y the influence and exertions of a single in- 
dividual (Colonel Swartwout). Colonel Burr 
asked me if I thought I could raise a regi- 
ment in Washington county, or whether I 
could raise one with more facility in New 
Jersey. 

Mr. Wirt.— You have lived in New Jersey? 
Answer. Yes. At Washington we took a 
walk, Colonel Burr, Colonel Dupiester and 
myself, down the town; and I pointed out to 
him the house where Mr. Bradford lived, 
who had been at the head of the western in- 
surrection. He inquired about Mr. Bradford. 
<He was at Baton Rouge.) I told him his 
son was in town, and Colonel Burr expressed 
4i wish to see him. Colonel Burr mentioned 
to me that he had met with several who had 
been concerned in the western insurrection, 
and particularly a major in the Northwestern 
Territory, (whose name I do not recollect,) 
who had told him that if he 'was ever en- 
gaged in another business of the kind, he 
pledged himself it should not end without 
bloodshed. He said that he was a fine fel- 
low. It was on these circumstances that I 
Advised my father to apprise the president 
of the United States that something was go- 
ing on. 

Mr. Hay.— Which way did he go? Answer. 
I saw him. leave Washington for Wheeling. 

Mr. Wirt.— Were the separation of the 
Union and military affairs the predominant 
subject of his conversations? Answer. Our 
conversation was very genera> and mixed, 
never very long; but these seemed to be the 
leading subjects. 

Mr. Hay.— Do you recollect anything he 
said about Bradford's qualifications for con- 
ducting such an enterprise? Answer. I recol- 
lect it well. He said that Bradford was very 
incompetent to such an undertaking; and that 
•In such a case there ought to be the" utmost 
confidence in the leader. 

Mr. Wirt.— At what time in the month of 
August was this visit? Answer. Somewhere 
between the 20th and 25th. 

Mr. Hay.— Perhaps the date of this letter 
(from the prisoner to your father) may show. 
This letter is dated on the 21st. 

Mr. Parker (one of the jury.) Did he ap- 
prove or condemn that sentiment of the ma- 
jor's which you have just quoted? Answer. 
I do not recollect. Question. Did he make 
any further remarks respecting him? An- 
swer. He only said that he was a fine fellow, 



or words to that effect; that he was very fit 
for business of that kind. 

Mr. Burr.— You spoke of a letter from me 
to your father. Do you know whether he 
wrote me, some time before, a letter of in- 
vitation to his house? Answer. Yes; he had 
written about a year before to you to Pitts- 
burg. That letter is yet unsealed, in my 
brother Tom's bureau. 

Question by the same. Do you remember 
that it was communicated to me and that 
that was the cause of my coming to visit him? 
Answer. Not by myself or my brother, in my 
hearing. 

Question by the same. Do you remember 
the manner in which I introduced the sub- 
ject you allude to? Was it in the course of 
a lively conversation? Was there anything 
very serious in it? Answer. You only men- 
tioned it in a lively or careless manner. 
Question. Did your father communicate to 
you, next morning, our night's conversation? 
Answer. Yes. Question. Before we rode? 
Answer. No. Question. Do you recollect of 
my having made several inquiries, also, 
about the seminaries of learning, and of one 
that was projected in your neighborhood, 
and of my suggesting the necessity of en- 
couraging it? Answer. You spoke much, 
too, on that subject. Question. Did I seem 
to know anything of Bradford before you 
told me? Answer. You seemed to know a 
good deal about the insurrection. Question. 
Did you not tell me that Bradford was a 
noisy fellow? Answer. I did not. I have 
no objections to give my opinion of Mr. 
Bradford* I mentioned him to you as a 
mere lawyer. Question. Did I seem to know 
that Bradford lived at Washington before 
you mentioned it and pointed out his house? 
Answer. You did not seem to know it. Ques- 
tion. Who were at dinner at your father's? 
Answer. My father, mother, wife, sister, Col- 
onel Dupiester, Mr. T. Ewell, and my broth- 
er Tom. 

Colonel George Morgan was then sworn, 
and was proceeding, when 

Mr. Burr remonstrated against this kind 
of evidence, consisting of conversations and 
previous declarations. He did not mean to 
interrupt the inquiry, but to prevent the 
time of the court from being wasted. Some 
desultory conversation ensued upon this 
point, when 

The CHIEF JUSTICE said that he under- 
stood the same objections would hereafter 
apply as well to the consideration as to the 
introduction of testimony; that these objec- 
tions might be hereafter urged; and that it 
was impossible for the court to know the na- 
ture of the evidence before it was intro- 
duced. 

Mr. Hay.— If the gentlemen will only have 
a little patience they will find that other cir- 
cumstances will come out to prove the ma- 
teriality of this testimony, and will also 
prove the most perfect connection between 
the different parts of the conspiracy. This 



U. S. v. BURR (Case No. 14,693) 



[25 Fed. Cas. page 102J 



witness will prove what was the state of 
the prisoner's mind in August last. 

Mr. Lee.— 1 hope, then, the jury will dis- 
tinctly understand that they are not to in- 
fer from the court's declining to interfere 
on the present occasion that everything 
which drops from the witness is to pass with- 
out objection, which may "be made at any 
time. 

Colonel Morgan (the father of the last wit- 
ness).— There has been a long acquaintance 
between Colonel Burr and myself. He had 
introduced to my notice two of his nephews 
by the name of Pollock, and a third by the 
name of Edwards, Pierrepont Edward's son. 
I had received many civilities from Colonel 
Burr, and many civil letters from him, from 
New York, in consequence of my civilities 
to those gentlemen. After these things had 
passed I had formed such an attachment to 
him that I never should have forgotten it 
had not this late business taken place. About 
three years ago Colonel Burr was under con- 
siderable, and, as I thought, unjust persecu- 
tion. I had then a younger son (who is 
now here) studying law at Pittsburg. I 
wished to make him known to Colonel Burr, 
and in consequence of my friendship for 
him, and of the great rage of persecution 
against him, I invited him in that letter to 
come and see me at Morganza. In all proba- 
bility I should have done the same thing 
from the attachment which I had conceived 
for him. Colonel Burr, however, had left 
Pittsburg before my letter reached it, and it 
remains now in my son's bureau at Pitts- 
burg. On the 24th of last August I received 
a letter from Colonel Burr dated at Pitts- 
burg, informing me that he should dine with 
me next day. 

Here Mr. Hay handed the letter to Colonel 
Morgan, who said that the letter was dated 
on the 21st, and that he had not for some 
time seen it, as he had enclosed it to the 
president of the United States as introduc- 
tory to his communication to him. This let- 
ter was handed to me by a man who called 
himself Count Willie, one of his attendants. 
I believe my son did not call on me that 
evening, but next morning I informed him 
that from my great affection for Colonel 
Burr, if I was able, I should certainly go 
and meet Colonel Burr; and I requested him 
and his brother to do it, with a letter of intro- 
duction, explanatory of their names and their 
intention. What conversation took place be- 
tween him and my son I know not. Colonel 
Burr mentioned to me in conversation Colo- 
nel Dupiester as one of the first military 
characters of the age. I shall pass over the 
conversation and incidents during dinner. 
After dinner I spoke of our fine country. X 
observed that when I first went there, there 
was not a single family between the Alle- 
gany mountains and the Ohio; and that by 
and by we should have congress sitting in 
this neighborhood or at Pittsburg. We were 
allowed to sport these things over a glass of 



wine: "No, never," said Colonel Burr, "for 
in less than five years you will be totally 
divided from the Atlantic states." The col- 
onel entered into some arguments to prove 
why it should and must be so. The first 
reason was, the produce of the sale of the 
western lands being carried to the Atlantic 
states, and that the people to the west 
should not be tributary to them. He said 
that our taxes were veiy heavy, and de- 
manded why we should pay them to the At- 
lantic parts of the country? By this time I 
took an opportunity to observe, God forbid! 
I hoped that no such things would ever hap- 
pen, at least in my time. This observation 
terminated the conversation as to that par- 
ticular point. It then turned upon the weak- 
ness and imbecility of the federal govern- 
ment. 

Mr. Wirt— Who started that subject? 

Answer. Colonel Burr started it. I don't 
recollect saying anything on the subject, but 
began to think that all was not right. He 
said that with two hundred men he could 
drive congress, with the president at its 
head, into the river Potomac, or that it might 
be done; and he said with five hundred men 
he could take possession of New York. He 
appealed to Colonel Dupiester if it could not 
be done; he nodded assent. There was a 
reply made to this by one of my sons, that 
he would be damned if they could take our 
little town of Cannonsburg with that force. 
Some short time after this Colonel Burr 
went out from the dining-room to the pas- 
sage, and beckoned to my son Thomas. What 
their conversation was I cannot say. Soon 
after a walk was proposed to my son's mill, 
and the company went. When they return- 
ed, one (or both of my sons) came to caution 
me, and said, "You may depend upon it 
Colonel Burr will this night open himself 
to you. He wants Tom to go with him." 
After the usual conversation Colonel Burr 
went up stairs, and, as I thought, to go to 
bed. Mrs. Morgan was reading to me, (as 
is usual when the family have retired,) when 
about eleven o'clock, and after I had sup- 
posed he had been an hour in bed, she told 
me that Colonel Burr was coming down, and 
as she had heard my son's conversation, she 
added, "You'll have it now." Colonel Burr 
came down with a candle in his hand. Mrs. 
Morgan immediately retired. The colonel 
took his seat by me. He drew from his pock- 
et a book. I suppose it was a memorandum 
book. After looking at it he asked me if l 
knew a Mr. Vigo, of Fort Vincent, a Span- 
iard. I replied, yes, I knew him; I had 
reasons to know him. One was, that I had 
reasons to believe that he was deeply in- 
volved in the British conspiracy in 17S8, as 
I supposed, the object of which was to sep- 
arate the states, and which General Neville 
and myself had suppressed. I called it a 
nefarious thing to aim at the division of the 
states. I was careful to put great empha- 
sis on the word "nefarious." Colonel Burr, 
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finding what kind of men he had to deal 
with, suddenly stopped, thrust into his pock- 
et the book, which I saw had blank leaves 
in it, and retired to bed. I believe I was 
pretty well understood. The next morning 
Colonel Burr and Colonel Dupiester went off 
before breakfast, without my expecting it, 
in company with my son, and from that time 
to this I have not seen him but in this place. 
I well remember some explanatory circum- 
stances. My son agreed with me that I 
should apprise the president of our impres- 
sions, and point out a mode by which Colo- 
nel Burr might be followed, step by step. 

Mr. MacRae.— After your son's observation 
about the town of Cannonsburg and the sub- 
sequent conversation, did the prisoner draw 
any comparison between the people of the 
eastern and western country? Answer. He 
said, "keep yourself on this side of the moun- 
tain, and you'll never be disturbed;" by which 
I understood that there was an attempt to 
be made to effect a disunion. There is one 
more circumstance which I must state to 
the court The Sunday after, the judge of 
our circuit court dined with me. I request- 
ed him to mention the circumstances to Gen- 
eral Neville, and invited him to come the 
following Sunday to dinner with Judges 
Tilghman and Roberts, for I had business 
of the first importance to communicate. The 
court being longer engaged than was ex- 
pected, they did not dine with me on that 
day; but they did on the following Sunday. 
These gentlemen wrote a joint letter to the 
president, informing him of my communica- 
tions to them. 

Mr. Burr.— What sort of a book was the 
one I had in my hand? Answer. It was a 
small book like this. (A pocket-book.) Ques- 
tion. Was it bound? Answer. It was not so 
large as this; I do not recollect whether it 
was bound, as it would not be very polite 
in me to take particular notice of such things 
when gentlemen are at my own house. Ques- 
tion. When you spoke of a nefarious plan, 
to what transaction did you allude? An- 
swer. To Vigo's plan, which I conceived was 
intended to dissever the Union. Question. 
Who were present when Judge Tilghman 
saw you? Answer. General Neville, and 
Judge Roberts and my son. Question. Was 
there any other from Pittsburg? Answer. 
None. Question. Your conversation at din- 
ner, then, was jocular about the moving of 
congress to Pittsburg. Was not part of the 
conversation jocular? Answer. My manner 
might have been jocular, but not my mean- 
ing. Question. Did you not once live on the 
Mississippi, or go to that country with a de- 
sign to settle there? Answer. I did, with 
the approbation of my country, in order to 
take up and distribute lands to all my coun- 
trymen to the west of the Mississippi. Ques- 
tion. Did you acquire any lands there? An- 
swer. I am told I have a right to some lands 
there. Question. Where was it that you 
lived on the Mississippi? Answer. At New 



Madrid. Question. On which side of the 
Mississippi? Answer. The west. Question. 
In the Spanish territories? Answer. With 
the approbation of the Spanish government. 
Question. How long did you live there? An- 
swer. About forty days. I went from that 
place to New Orleans, where I detected a 
British spy. Question. In what year? An- 
swer. In 17SS. 

General Morgan was then called in at the 
request of the prisoner. 

Mr. Burr.— In what state of mind was your 
father when General Neville and Judge 
Tilghman were there? Answer. He had 
lately had a fall, which had done him con- 
siderable injury. Question. I mean as to his 
capacity. Did you not make some apology * 
to Judge Tilghman for the state of his mind? 
Answer. I did tell Judge Tilghman that my 
father was old and infirm, and like other old 
men, told long stories, and was apt to for- 
get his repetitions. 

Mr. MacRae.— What was your reply to the 
prisoner's remark about two hundred men 
to attack congress, and five hundred men to 
take New York? Answer. When Colonel 
Burr said that with two hundred men he 
could drive the president and congress into 
the Potomac, I must confess that I felt myself 
hurt, and replied with some warmth, "I'll 
be damned, sir, if you could take the little 
town of Cannonsburg with that force." Col- 
onel Burr replied, "Confine yourself to this 
side of the mountain, and it is another 
thing." Question. Do you recollect whether 
anything was said concerning the people on 
the eastern and western sides of the Alle- 
gany? Answer. He answered, "Confine your- 
selves on this side of the mountain, and it is 
another thing." 

Mr. Baker objected to this examination by 
Mr. MacRae, as improper. 

Question by Mr. Burr.— Do you recollect 
that the probability of a Spanish war was 
mentioned? Answer. It was a general sub- 
ject of conversation between Colonel Burr 
and myself. 

Thomas Morgan was next sworn. His evi- 
dence was as follows: On the evening of the 
21st of August, my father received a letter 
from Pittsburg by the hands of some person, 
the signature of which was Aaron Burr. In 
that letter the writer communicated his in- 
tention of dining with my father on the fol- 
lowing day; he also mentioned that he should 
take the liberty of introducing a friend. My 
father requested my brother and myself to 
meet him, which we accordingly did. Noth- 
ing of importance occurred during our ride 
in my presence. Colonel Burr rode general- 
ly with my orother; Colonel Dupiester was 
often with myself, and sometimes we were 
promiscuously together. Whilst we were at 
and after dinner Colonel Burr emphatically, 
as I thought confidently, and with great 
earnestness, said that we (meaning the peo- 
ple of the West) would be separated in five 
years from the Atlantic states, the Allegany 
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mountains to be the line of division. He 
said that great numbers were not necessary 
to execute great military deeds; all that was 
wanting was a leader in whom they could 
place confidence, and who they believed 
could carry them through. This conversa- 
tion occurred during dinner. He said that 
with five hundred men New York could he 
taken, and that with two hundred congress 
could be driven into the Potomac river. To 
the last observation, my brother, I think, in- 
dignantly replied, "By God! sir, with that 
force you cannot take our little town of Can- 
nonsburg." Colonel Burr's reply to this ob- 
servation was, "Confine yourself to this side 
of the mountain, and I'll not contradict you," 
• or words to that effect. Colonel Burr with- 
drew from the room where we dined, and on 
reaching the door leading into the entry in- 
vited me, by a nod, to go with him. When 
we had arrived at the back door of the en- 
try, out of hearing of any other person, Colo- 
nel Burr inquired what my pursuits were. 
I informed him that I was studying the law. 
He then said he was sure I could not find 
employment for either body or mind, but he 
did not further explain himself. He said 
that there were, or asked if there were not, 
a number of young men in Pittsburg simi- 
larly situated. He said that tinder our gov- 
ernment there was no encouragement for 
talents; that John Randolph had declared on 
the floor of congress that men of talents 
were dangerous to the government. He ask- 
ed me how or whether I would like a mili- 
tary expedition orenterprise. (I cannot recol- 
lect which, but it was some such expression.) 
My answer was, "It would entirely depend 
upon the object or cause for which I was to 
fight." I think previously, or certainly soon 
after, he said, "I wish you were on your way 
with me." After asking Colonel Burr con- 
cerning a young man (Mr. Duer) living at 
New Orleans, with whom I had a slight ac- 
quaintance, he said he was doing well; and 
he then spoke of Duer's brother, of whom I 
knew nothing, who was also doing well as a 
lawyer, but he had much rather be at the 
head of a military corps. Mr. Morgan then 
proposed to state the steps which his father 
had taken to defeat A. Burr's projects, when 
he was stopped by the court 

Mr. Burr.— Had you ever spoken to me be- 
fore? Answer. Never. Question. Did you 
not mention, with some complaints, the ne- 
glect which your education had received? 
Answer. No. Question. Did you not com- 
plain about wasting your time? Answer. I 
recollect nothing on that subject, but your 
remark that I could not surely find employ- 
ment for either body or mind. * 

Mr. Wirt.— Do you recollect your answer 
to Colonel Burr's observation that he would 
like to see you on your way with him? An- 
swer. I do not recollect except what I have 
stated already. Here our conversation end- 
ed. 
Mr. Hay.— Do you recollect, when you said 
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that your liking a military life would de- 
pend on the object or cause in which you 
were engaged, whether anything more was 
said by Colonel Burr? Answer. No. 
- Examination of Jacob Allbright: 

Mr. Hay.— Our object is to prove by his 
testimony the actual assemblage of men on 
Blennerhassett's Island, and it goes, of course, 
to prove directly the overt act 

Jacob Allbright. The first I knew of this 
business was, I was hired on the island to 
help to build a kiln for drying corn; and 
after working some time, Mrs. Blennerhas- 
sett told me that Mr. Blennerhassett and 
Colonel Burr were going to lay in provisions 
for an army for a year. I went to the mill 
where I carried the corn to be ground after 
it had been dried. I worked four weeks on 
that business on the island. Last fall, (or 
in September,) after Blennerhassett had come 
home, (he had been promising me cash for 
some time,) I stepped up to him. He had no 
money at the time, but would pay me next 
day, or soon. Says he, "Air. Allbright, you 
are a Dutchman." But he asked me first 
and foremost, whether I would not join with 
him and go down the river. I told him I did 
not know what they were upon; and he 
said, "Mr. Allbright, we are going to settle 
a new country." And I gave him an answer 
that I would not like to leave my family. 
He said he did not want any families to go 
along with him. Then he said to me, "You 
are a Dutchman, and a common man; and 
as the Dutch are apt to be scared by high 
men, if you'll go to New Lancaster, where 
the Dutch live, and get me twenty or thirty 
to go with us, I will give you as many dol- 
lars." New Lancaster was some distance 
off. I went home then, and gave him no an- 
swer upon that. In a few days after the 
boats came and landed at the island. The 
snow was about two or three inches deep, 
and I went out a hunting. I was on the 
Ohio side; I met two men; I knew they be- 
longed to the boats, but I wanted to find out; 
and they asked me whether I had not given 
my consent to go along with Blennerhassett 
down the river. As we got into a conversa- 
tion together they named themselves Colonel 
Burr's men, belonging to the boats landed 
at the island. When they asked me whether 
I had not consented to go down with Blen- 
nerhassett, I put a question to them. I told 
them i did not know what they were about; 
and one of the gentlemen told me they were 
going to take a silver mine from the Spanish. 
I asked the gentlemen whether they would 
not allow that this would raise war with 
America. They replied, no. These were only 
a few men, and if they went with a good 
army they would give up the eountry and 
nothing more said about it. I had all this 
conversation with the two men. These men 
showed me what fine rifles they had, going 
down the river with them. Then I went to 
the island and Blennerhassett paid me off 
in Kentucky notes. People, however, did not 
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like these notes very well, and I went oyer 
to the bank at Kanawha to change them. I 
got two of the notes changed, and one, a ten 
dollar note, was returned to my hand, for 
which I wished to get silver from Blenner- 
hassett I went to the island the day the 
proclamation came out. But before I went 
to Blennerhassett's house I heard he was not 
at home, but at Marietta. I went on the 
Virginia side, where I met three other men 
belonging to the boats, with three complete 
rifles. They made a call upon me to take 
them to the island in my canoe, and I ac- 
cepted (excepted or refused) to it, but after- 
wards I carried the third man, who stood 
close by my canoe, over to the island. After 
being some time on the island, I went down 
to the four boats. Blennerhassett was not 
at home yet, and I met some of the boat peo- 
ple shooting at a mark. They had a fire be- 
tween the bank and boats. I saw this in the 
daytime. 

Mr. Hay.— How many boats were there? 
Answer. Four. 

I waited at the house till Blennerhassett 
came home. He appeared very much scared. 
One of the boatmen came up to him for some- 
thing, and he told him, "Don't trouble me, I 
have trouble enough already." He went up 
to his chamber and I saw no more of him. 
I asked an old gentlemen who was there, and 
with whom I was well acquainted, to go up 
to his chamber and change my note for silver. 
He did go, and brought me silver. By and 
by I heard that they were going to start that 
night. 6 Thinks I, 'Til see the end of it" 
This was the night of the very day that 
Blennerhassett got back from Marietta. He 
got back before night. When night came on 
I was among the men, and also in the kit- 
chen, and saw the boatmen running bullets. 
One of them spoke out to the others, "Boys, 
let's mould as many bullets as we can fire 
twelve rounds." After that I saw no more 
till after twelve o'clock at night. Then Blen- 
nerhassett came down from the chamber and 
called up some of his servants; he had four 
or five trunks. They were not trusty hands 
enough to carry them to the boats, and some 
person called after my name, and asked me 
to help them, and I carried one of the trunks 
and moved along with them. When we got 
down, some person, I don't particularly know 
who, but think it was Blennerhassett himself, 
asked me to stand by the trunks till they 
were put in the boats. When the last of 
them went off X saw men standing in a circle 
on the shore. I went up to them; perhaps 
they were five or six rods from me. The 
first thing that I noticed was their laying 
plans, and consulting how Blennerhassett and 
Comfort Tyler should get safe by Gallipolis. 
One Nahum Bent was called forward, and 
when he came Blennerhassett asked him 
whether he had not two smart horses. Na- 
hum Bent answered, no; he had but one. 
Then Blennerhassett told him to go to Cap- 
tain Dana and get his sorrel horse; and Na- 
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hum Bent told him that the sorrel horse had 
no shoes on; and Blennerhassett said the 
roads were soft and would not hurt the 
horse. Blennerhassett told Nahum Bent to 
meet him and Comfort Tyler with the horses 
somewhere about Gallipolis. Bent inquired 
how he was to find him out; should he in- 
quire for him? "No." "Have you no friends 
there?" "No." . Mrs. Blennerhassett then 
came forward, and she told Blennerhassett 
and Comfort Tyler that they must take a 
canoe and get into it before they got to 
Gallipolis, and sail down the stream of the 
Ohio, for nobody would mind a couple of men 
going down the stream. She said "she'd" 
pay for the canoe. Blennerhassett told Na- 
hum Bent to take the two horses and pass 
around Gallipolis before day, and then they 
might surround [go around] Gallipolis. After 
that a man by the name of Tupper laid his 
hands upon Blennerhassett, and said, "Your 
body is in my hands in the name of the com- 
monwealth." Some such words as that he 
mentioned. When Tupper made that motion 
there were seven or eight muskets levelled at 
him. Tupper looked about him and said, 
"Gentlemen, I hope you will not do the like." 
One of the gentlemen who was nearest, about 
two yards off, said, "I'd as lieve as not" 
Tupper then changed his speech, and said he 
wished him to escape safe down the river, • 
and wished him luck. Tupper before told 
Blennerhassett he should stay and stand his 
trial. But Blennerhassett said no; that the 
people in the neighborhood were coming down 
next day to take him, and he would go. 
Next day after I saw the Wood county mili- 
tia going down. The people went off in boats 
that night about one. Question. All? An- 
swer. All but one, who was a doctor. All 
belonging to the boats had some kind of arms. 
Some of the boats were on the shore and 
some not. 

Mr. Hay.— How many men were there in 
all? Answer. About twenty or thirty; I did 
not, however, count them. Every man be- 
longing to the boats that I took notice of 
had arms. 

Mr. Coleman (one of, the jury.) What day, 
month, or year, was this? Answer. In the 
fall of the year. I don't recollect the month 
or particular time, but there was snow on 
the ground. 

Mr. Hay.— Do you recollect whether it 
snows in September? Answer. I do not 
know. 

Mr. Sheppard (one of the 3ury.) Was Tup- 
per a magistrate or officer? Answer. I know 
not. Question. Where had Blennerhassett 
been? Answer. In Kentucky. 

Mr. Wirt.— Had you" seen Colonel Burr on 
the island? Answer. Yes. Question. Was he 
there before Blennerhassett went to Ken- 
tucky? Answer. He was. Question. Did you 
speak of the boats under the command of 
Tyler? Answer. I did. Question. Did the 
boats quit the island at the time of hearing 
about the proclamation? Answer. Yes. Ques- 
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tion. Did the Wood county militia go there 
next day? Answer. Yes. 

Question by Mr. Parker (one of the jury.) 
Did you hear Peter Taylor give advice? An- 
swer. I did not. 

Question by Mr. Parker. Did you see Peter 
Taylor converse with Blennerhassett that 
night? Answer. I do not recollect; I was 
busy about the boats. 

Question by the same. How long did Aaron 
Burr remain on the island? Answer. I do not 
recollect. 

Question by the same. How long had he 
been there before the departure of the boats? 
To this question he first answered that he 
did not know, and that Mr-. Burr never re- 
turned back to the island; but after some re- 
flection he said that he had been there about 
six weeks before the departure of the boats. 

Mr. Sheppard (one of the jury.) How long 
was Blennerhassett absent? Answer. I don't 
know. I did not live on the island. 

Mr. Burr. — Was that Mr. Tupper called 
General Tupper? Answer. He was. Ques- 
tion. Did you know General Tupper? An- 
swer. Yes. Question. Is that the gentleman? 
(pointing to General Tupper, who was pres- 
ent in court.) Answer. Yes. Question. When 
the muskets were levelled at him, did they 
seem to have a mind to hurt him? Answer. 
Yes. A gentleman near me said, "Fd as 
lieve shoot as not." 

Mr. Burr.— You said differently on a former 
occasion. Don't you recollect making a state- 
ment in which nothing was said about level- 
ling guns at him, and that it looked like ex- 
ercising? Answer. I do not. 

A desultory conversation here ensued be- 
tween the opposite counsel. 

Mr. Burr professed that it was his intention 
to degrade the witness by invalidating his 
credibility. 

Mr. Hay said that it was very probable if 
this man had at different times stated what 
seemed to be contradictory, he did it through 
ignorance; and Mr. Burr insisted that an 
error through ignorance might be as injurious 
to him as an error through immorality; he 
cared not which; that the consequences to 
him were in both cases the same. 

Mr. Burr.— Have you not been examined 
before? Answer. Yes. Question. By whom? 
Answer. By Mr. Jackson. Question. Had he 
not printed questions in his hand? Answer. 
He had a paper in his hand. Question. Did 
he set dowm your answers? Answer. Yes. 
Question. How long after the guns were 
pointed at General Tupper before the men 
went to their boats? Answer. I do not recol- 
lect. Anything I am ;iot certain of I cannot 
speak to. Question. Was Mrs. Blennerhassett 
there when the guns were pointed? Answer. 
Yes. Question. Was Tupper inside of the cir- 
cle? Answer. Yes. Question. Was she too? 
Answer. I don't recollect. Question. Did you 
see Mr. Woodbridge there? Answer. I don't 
know him. He lived in the state of Ohio. 
Question. How long did you work with Blen- 



nerhassett? Answer. Six weeks. Question. 
At what time was it you saw me there? An- 
swer. I do not recollect. 

Mr. Burr.— The counsel for the United States 
know, I presume, this circumstance, and have 
testimony to ascertain it. 

Mr. Hay. — We have not, as far as I am in- 
formed. 

Mr. Burr.— If they have no objection, I will 
state when I was on the island. 

Mr. Hay said he had not. 

Mr. Burr then said that it was on the last 
day of August and the first of September that 
he was on the island. 

Question. Were the boats in the stream, or 
close to the land, when General Tupper 
wished them good luck? Answer. In shore. 

Mr. Anthony (one of the jury.) Did you 
see any powder? Answer. No. 

Mr. Hay.— Were you in the boats? Answer. 
I was not. 

Mr. Burr.— Where does Geneial Tupper live? 
Answer. In Marietta. Question. Does he not 
belong to the state of Ohio? Answer. Yes. 
Question. AVhen did you first know him ? An- 
swer. Last fall. 

Question by Mr. Parker. Where did you 
live before you went to work on the island? 
Answer. About a mile from the island. 

Mr. Burr then asked the clerk for the state- 
ment which he had taken of Allbright's tes- 
timony, when it was submitted to the court 
on a former occasion, on the motion for bind- 
ing himself in a higher bail. The clerk 
handed him the copy, and the prisoner pro- 
ceeded with the examination. 

Question. You said before that the men who 
raised their muskets against General Tupper 
were not in earnest? Answer. That was a 
piece of my opinion. I did not know whether 
they were in earnest, as there was no quar- 
rel among them, and no firing afterwards. 

Mr. Carrington, (one of the jury,) reminded 
him of an expression of one of the party, "I 
had as lieve as not shoot," which showed 
that they were in earnest. 

Mr. Burr.— I beg the court to call on the 
prosecution for the deposition of this witness, 
taken before John G. Jackson. 

Mr. Hay said that he would not let gentle- 
men have access to his portfolio when they 
pleased; that he must be satisfied by reasons 
assigned or required by the order of the court, 
before he produced it. 

The CHIEF JV STICK was not satisfied that 
the court had a right to call for the affidavit. 

Mr. Hay observed that Mr. Jackson might 
not have taken down the testimony of the wit- 
ness in his language, but couched it in his 
own; hence there might be an apparent vari- 
ation between the present evidence and the 
affidavit, but that there was no real variance; 
that the object of Mr. Jackson's taking his af- 
fidavit was merely to ascertain whether he 
ought to be summoned as a witness or not; 
that this was the object in taking all the tes- 
timony which had been collected; that his 
affidavit was therefore general; but that the 
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man, after finding that he was to be sum- 
moned as a witness, had revolved the sub- 
ject in his own mind, and recollected many 
circumstances which had not before occurred 
to him. 

Mr. Burr.— We have a right to coerce this 
paper. If gentlemen will not surrender it, I 
may at all events avail myself of their re- 
fusal. My ohject is to prove such a diversity 
between the statements of the witness at dif- 
ferent times as may destroy all faith in his 
recollection. 

Mr. Hay.— Then, sir, although I might re- 
tain this paper, the gentlemen are welcome to 
make all the use of it they can. Take it. 

Mr. Burr then proceeded. When you said 
that all had guns, did you mean to say that 
all in the circle, or all of them together with- 
out exception had arms? .Answer. There 
were seven or eight who had guns, and there 
were other arms; but there might be more 
men than guns. Question. How many were 
in the circle? Answer. I did not count them. 
Qustion. What kind of guns had they? An- 
swer. Rifles and shot guns. Question. Did 
you see any guns with bayonets? Answer. I 
saw none. 

Mr. MacRae.— When did you see most arms? 
in the day, or in the night? Answer. I saw 
more arms in the day; but it was in the 
night that I saw most armed men. 
■ Mr. Parker (one of the jury.) Why did you 
think that all of them had arms? Answer. 
Because I was wit.h them almost all night 
In the day I saw some of them shooting at 
marks, and I saw other arms at that time ly- 
ing upon the beach. 

Mr. Wickham.— Did you see them all with 
arms at once? Answer. No. 

Question by the same. How many arms did 
you see in the whole, or at any one time and 
place together? Answer. I cannot tell. 

Question by the same.- Did you know the 
men who had arms? Answer. I did not. 

Question by the same. Did you know the 
names of the other men? Answer. No. 

Question by the same. Would yon know 
any of them if you saw them? Answer. I 
would not. They are all strangers to me. 

Question by the same. How could you dis- 
tinguish the arms seen in the daytime from 
those seen late in the evening, or at night? 
Answer. I cannot answer. 

Question. How, then, are you certain that 
you did not see the same arms at different 
times, in the hands of different persons? To 
this question he made no answer. 

Peter Taylor was then called, and Mr. Hay 
asked him whether he had not seen Mr. Burr 
on the island. He answered he had not. 

Mr. Burr.— If the gentlemen have done with 
the overt act, or when they have done, I will 
thank them to inform me, for then we shall 
have some considerations to offer to the court. 

Mr. Hay.— We have other additional testi- 
mony to offer on this very point: the assem- 
blage of men on the island. 
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Maurice P. Belknap was called, but did not 
answer. 
William Love was then sworn. 
Mr. Hay.— Were you on Blennerhassett's Is- 
land? Answer. Yes; but I was not there at 
the time when Colonel Tyler's boats arrived 
there. I was then at Marietta; and it was 
on Sunday that I went down in a skiff with 
two barrels of salt. Question. How many 
boats were at the island? Answer. Four. 
Question. How many men? Answer. I can- 
not tell you, but I suppose about betwixt twen- 
ty and twenty-five belonging to Colonel Ty- 
ler's boats. When I arrived on the island, 
Blennerhassett met me. Question. Did you see 
any arms? Answer. I saw the men and rifles. 
I know that Mr. Blennerhassett took away 
with him one brace of horse pistols, a brace 
of pocket pistols, and a dirk. Some fusees 
were put in the boat, but not more than three 
or four, all belonging to him. Question. And 
what arms had Tyler's men? Answer. Pis- 
tols, dirks and rifles, they wrought there, but 
all were not armed with rifles. I know not 
whether they were armed with different 
things. Some of the men had guns, some had 
dirks. Being, as how, Mr. Blennerhassett's 
servant, that is, his groom, I went down the 
river with him. Question. Did you see Taylor 
and Allbright there? Answer. I knew Peter 
Taylor very well. I saw him there the morn- 
ing of the day I went away, and I saw All- 
bright also. I saw Mr. Woodbridge, too. 
Question. What time did you set sail? An- 
swer. We were the last to embark, and we 
started between twelve and one, as well as I 
can recollect. We parted with General Tup- 
per in the greatest friendship, so I understood 
from others. I do not know that I saw him. 
I was the last man who went into the boat. 
Question. Did you see the prisoner on the is- 
land? Answer. I never saw Colonel Burr on 
the island. I first saw him at Natchez about 
two and a half years ago. Question. What 
took place after you left the island? Answer. 
That night was very cold. The next morning 
we stopped and made fires. Mr. Blennerhas- 
sett and Colonel Tyler went ashore and called 
the company together; and the best I could 
make out was, I understood that the governor 
of Ohio had uttered state warrants against 
Mr. Blennerhassett and Tyler, and that they 
wanted to make their escape as fast as pos- 
sible. I went down with the party to Bayou 
Pierre, where 

Mr. Burr expressed a wish that the atten- 
tion of the witness should be at present con- 
fined to the transactions on the island. He 
said that gentlemen ought to confine them- 
selves to evidence of the overt act; that they 
would submit the question to the court; that 
it would be too late to discuss the question 
whether the evidence ought to be submitted to 
the jury, after it should have been all heard. 

Mr. Martin— Gentlemen had better confine 
themselves to facts within the district of Vir- 
ginia, When they travel beyond the district, 
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we shall have some important questions to 
bring forward. We shall object to the produc- 
tion of such evidence. 

Mr. Hay acquiesced for the present in this 
arrangement. 

Mr. Burr.— Were not some of Mr. Blenner- 
hassett's clothes put up in the boats? An- 
swer. Yes. Question. Did you not insist in 
putting those things in the boats? Answer. 
Yes. Question. Were not his books put in 
boxes and trunks? Answer. None that I ever 
saw. Question. How long had you lived with 
Blennerhassett? Answer. Ten or twelve days 
before we started. Question. How many guns 
had the party? Answer. I do not know; 
many of the young men that came down with 
Tyler were out a gunning. Question. Did you 
see anything like* military appearance? An- 
swer. The men were in a state of preparation 
to defend themselves, because they expected 
people from the mouth of Kenahwa, to attack 
Blennerhassett and the island. And to the 
best of my opinion, they did not mean to be 
killed without some return of the shot. It 
was said at Marietta that the people of Ken- 
tucky were to attack them, and I suppose 
they would have done their best to defend 
themselves. I should be sorry if a man slap- 
ped me on my face without returning the 
blow. Question. Was there no disturbance 
among the party on the island? Answer. 
None; I did not part with my friends in Eng- 
land more comfortably than in parting with 
the people on the island. Question. Were they 
in fear of being attacked when they first met 
together? Answer. Not till Tyler's boats came 
down. I do not recollect to have seen Gen- 
eral Tuppei there. 

Mr. Parker (one of the jury.) Did you ever 
see all the men with arms? Answer. I can- 
not say. When I got to the mouth of Cum- 
berland river, I saw a chest of arms opened. 

Mr. MacRae — Were any chests of arms put 
into the boats when you left the island? An- 
swer. Not that I know. They might or might 
not have been put on board without my see- 
ing them. Many things were put into the 
boats before I got in. 

Mr. Parker (one of the jury.) Had you no 
conversation with Blennerhassett about the 
expedition? Answer. Only that if I did not 
choose to go with him, he would recommend 
me to some travelling gentleman as a servant, 
or if I went to the Washita, he would make 
me a present of a piece of land. 

Mr. Burr.— Did you see any arms but those 
belonging to Blennerhassett? Answer. I did 
not. 

Question by the same. Did you see any 
guns presented? Answer. I did not. Ques- 
tion. Were they mostly young gentlemen who 
■came in the boats? Answer. They looked like 
young gentlemen in that country. 

Mr. Wirt.— Why did they go away in the 
night? Answer. They were m afraid of being 
taken by warrants issued by the governor of 
Ohio. 



Mr. MacRae.— Was the chest which you 
saw opened at the mouth of Cumberland the 
same as those that you saw go from the is- 
land? Answer. No. Question. What did you 
think of this business? Answer. I understood 
the object of the expedition was to settle 
Washita lands. 

Mr. Hay.— What kind of looking men were 
they? Answer. They looked like gentlemen, 
such as live upon their own property. Ques- 
tion. Did they look like men used to work? 
Answer. They did not Question. When did 
you see Mr. Blennerhassett that night down 
at the beach? Answer. Late that night; it 
was a very cold night, raining and freezing; it 
was generally expected that the people would 
come and destroy Blennerhassett's house. 

Mr. Parker (one of the jurymen.) Did you 
see any bullets run? Answer. Yes; but I do 
not know how many. I was a servant in the 
house, but could not mLul my own business 
and other people's too. 
Dudley Woodbridge was next sworn. 
Mr. Hay.— Were you on the island when the 
boats left it? Answer. I slept there that 
night 

Mr. Wirt— What party do you mean? An- 
swer. I allude to the four boats with Comfort 
Tyler, Mr. Smith, and others. Question. Were 
you at the boats? Answer. I passed them 
about dusk. Question. Did you see any of 
the men? Answer. I came to the island about 
dusk. I saw five or six standing about the 
boats. I went directly up from the landing 
to the house, and saw fifteen or twenty men 
in one of the rooms of Mr. Blennerhassett's 
house. Question. Had they any arms in their 
hands when you saw them? Answer. I recol- 
lect to have seen no arms but two pairs of pis- 
tols on the bureau of the room where I slept, 
which were gone in the morning. 

Mr. Hay.— Had you no communication with 
Mr. Burr or Mr. Blennerhassett about this ex- 
pedition? Will you inform us what you know 
on this subject? Answer. About the begin- 
ning of September or last of August, Mr. Blen- 
nerhassett, (with whom I had been connected 
in commercial business for six or eight years 
past, under the firm of Dudley Woodbridge 
and Company,) called with Colonel Burr 
at our counting-house at Marietta. Mr. Blen- 
nerhassett observed that Colonel Burr wished 
us to purchase a quantity of provisions. I 
am not positive that Mr. Burr was present 
when he first mentioned the subject, but I 
think he was. Colonel Burr then went into 
an inquiry about the prices of different kinds 
of provisions, and the expense of boats best 
calculated to carry provisions up and down 
the river. After his making a number of in- 
quiries and receiving such information as I 
could give him, he left a memorandum of such 
provisions as he wanted, and of the boats 
which he wished to have Milt They were 
to be on the Schenectady model, such as are 
used on the Mohawk river. The number or- 
dered was fifteen; only eleven were com- 
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pleted. Question. What were their dimen- 
sions? Answer. Principally ten feet wide and 
forty feet long; five were to he ten feet lon- 
ger. Question. What provisions were ordered? 
Answer. Pork, flour, whisky, bacon, and kiln- 
dried meal; but no article was purchased but 
pork, the prices in our market being much 
higher than those limited in the memorandum. 
I immediately made a contract with Colonel 
Barker to build the boats, and proceeded to 
make arrangements for purchasing provi- 
sions. The boats were built up the Muskin- 
gum, about seven miles above Marietta, and 
were to be delivered on the 9th of December. 
On that morning, when they were to be 
brought down, (the 9th of December,) I saw 
six or eight armed men of the militia going to 
<take possession of the boats. I set off for 
Blennerhassett's Island, but met Mr. Blenner- 
hassett, Comfort Tyler, Mr. Smith, and some 
young men from Belpre, going up to take 
down the boats. I informed them of the pro- 
ceedings at Marietta, and advised Mr. Blenner- 
hassett not to go up. After some consulta- 
tion, he determined not to go up, and returned 
to the island. I went back to Marietta to get 
some money and papers, and returned that 
evening to the island, after getting the papers. 

Mr. Hay.— On what terms was the contract 
for the boats made? Answer., I made the 
contract for the boats with Colonel Burr, and 
agreed to take a draft on New York. When 
Mr. Blennerhassett handed me the draft, I ex- 
pressed my dissatisfaction at the long sight 
at which it was drawn, (being ninety days,) 
observing that it would not become due until 
after the time in which the boats and provi- 
sions were to be delivered, and that I wished 
to run no hazard. Mr. Blennerhassett, with 
some warmth, asked me if I doubted Colonel 
Burr's honor. When 1 repeated that I wished 
to run no risk, he said that he would guar- 
antee the draft, and be answerable himself, 
and that in the event of its not being paid I 
might charge it to him. The draft was drawn 
by Mr. Burr on Mr. Ogden, of New York. 
These were the boats which Smith, Tyler, 
Blennerhassett, and the young men, were go- 
ing up to receive. 

Mr. Hay.— Do you recollect where the boats 
were to be delivered by the contract? An- 
swer. Colonel Barker undertook to bring them, 
but there was no contract to deliver them at 
any particular place. 

Mr. Parker. Did you say that it was the 
9th day of December that the boats were to 
go away? Answer. The boats were to be de- 
livered on the 9th, but those that were at the 
island went away on the 10th. When Colonel 
Barker was bringing them to Marietta they 
were taken by General Buel, as I understood, 
by order of the governor of Ohio. 

Mr. MacRae.— &tate what occurrences took 
place on the island. Answer. I arrived about 
dusk, and immediately inquired about Mr. 
Blennerhassett. I stated to him that I was 
ready to adjust our partnership concerns, and 
that I had brought down the money and pa- 
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pers for that purpose. We went up stairs 
We were two nours engaged in the business, 
after settling which I set off to go across the 
river home, and met Mr. Belknap at the shore. 
He asked me to go back with him— that he 
had business to do. I returned with him, We 
went both to bed at nine o'clock at night, 
where I remained, and did not, as the witness 
Peter Taylor states, go to the shore with the 
party when they went off. His saying that I 
was there then is a mistake, as this gentleman 
(Mr. Belknap) can prove. 

Mr. Hay.— State to the court and jury for 
whom the boats were built. Was the con- 
tract made for the company? Answer. Yes; 
it may be so considered, but it was not par- 
ticularly specified. Mr. Blennerhassett first 
introduced the subject, and Mr. Burr then 
spoke. As to the use for which these boats, 
were intended, Mr. Blennerhassett made 
some communications to me respecting it. 
Shall I now state to the court these com- 
munications? (He was requested to pro- 
ceed.) Late in August, or early in Septem- 
ber, Mr. Blennerhassett mentioned to me 
that he had embarked in an enterprise with 
Colonel Burr; that General Eaton and some 
others were engaged in it, and that the pros- 
pects were flattering. Our first conversation 
lasted btit a few minutes. The next week I 
was at the island, when he went into further 
particulars. From what he stated, the infer- 
ence I drew was that his object was Mexico. 
He did not positively say so, but I inferred 
it from several circumstances, particularly 
from a map of that country which he showed 
me. He spoke highly of the country— stated 
its advantages, wealth, fertility, and health- 
iness. He asked me if I had a disposition to- 
join. I evaded his question, but could not 
forbear telling him that I preferred my sit- 
uation to an uncertainty, (which was the 
same as declining it) On the way up to 
Marietta, he observed that he did not wish 
me to say anything about his conversation on 
this subject This is the substance of my 
testimony. 

Mr. Hay.— Da you recollect any further de- 
tail of the plan or object of the expedition? 
Answer. I do not 

Mr. Hay.— What became of the boats and 
the pork you purchased? Answer. The pork 
was taken and sold by order of the president 
or government; it was sold, as I understood, 
by General Buel. The boats, or a part of 
them, were afterwards fitted out by the gov- 
ernment for transports, to convey troops 
from Marietta to St Louis. 

Colonel Burr— Do you recollect that I told 
you that I wanted 'the description of boats 
used in the Mohawk river; and were they 
not made for shoal water, and to go up the 
stream? Answer. You did. The boats were 
to be calculated for shallow water. 

Colonel Burr.— You know Mr. Blennerhas- 
sett well. Was it not ridiculous for him to 
be engaged in a military enterprise? How 
far can he distinguish a man from a horse? 
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Ten steps? Answer. He is very near-sight- 
ed. He cannot know you from any of us, at 
the distance we are now from one another. 
He knows nothing of military affairs. I 
never understood that he was a military 
man. 

Question by the same. What became of his 
library? Answer. Part of it was carried 
down by Mrs. Blennerhassett; the residue 
was left behind and has been since sold. 

Question by the same. Do you recollect 
when I was at Marietta? Was it not about 
the last of August or first of September? 
Answer. I left Philadelphia about the mid- 
dle of August, and on my return I saw you 
about the time you mention. I have never 
heard that you have been there since. Ques- 
tion. What became of the draft on Mr. Og- 
den for two thousand dollars? Answer. It 
was paid. Question. What quantity of pork 
did you purchase for me? Answer. About 
one hundred barrels. Question. At what 
price? Answer. It cost about twelve, and 
was charged at thirteen dollars per barrel. 
Question. What became of it? Answer. I 
stored it in Mr. Green's cellar, adjoining our 
store. It was taken and sold by General 
Buel. by order of the government, as already 
mentioned; that is, as I understood. Ques- 
tion. Did you demand it of Mr. Green? (The 
answer to this question was not heard.) 
Question. To whom did you consider the 
pork as belonging when seized? Whose loss 
was it, yours or mine? Answer. It may 
hereafter become a dispute. Question. What 
were the boats estimated to be worth? An- 
swer. Colonel Barker's bill for the eleven 
boats amounted to twelve or thirteen hun- 
dred dollars. 

Mr. Martin.— Were you at any time that 
evening on the water's side with Mr. or Mrs. 
Blennerhassett? Answer. I was not. 

Mr. Wirt.— You were asked, sir, about Mr. 
Blennerhassett's military talents. Permit 
me to ask you what were his pecuniary re- 
sources? What was the state of his money 
matters? Answer. I believe they are not as 
great as was generally imagined. I gave him 
six thousand dollars for one-half of his prof- 
its of our business. He had about three 
thousand dollars in stock in our company's 
concern. His fortune is much less than is 
generally understood. He had not over five 
or six thousand dollars in the hands of his 
agent at Philadelphia. His island and im- 
provements cost about forty or fifty thou- 
sand dollars. It would not, however, sell for 
near that sum, except to a person of the 
same cast with Mr* Blennerhassett. After 
building his house, his property, exclusive 
of the island and five negroes, amounted 
probably to seventeen thousand dollars. 

Question by Mr. Coleman, (the juror.) Ex- 
plain again, if you please. In what did that 
property consist, and how much money could 
he command? Answer. He had nine thou- 
sand dollars in my hands in stock and profits 
already stated, and about one thousand dol- 



lars on another account, and the money in 
his agent's hands, besides his island and 
negroes. Question. Had he no foreign 
funds? Answer. I think he had none. They 
were vested in American stock some years 
before. Question. What was the amount of 
property he had in these funds? Answer. I 
believe the property left him by his father 
amounted to twenty thousand pounds ster- 
ling, which he vested in British three per 
cent, stock. 

Mr. Wirt— Is he esteemed a man of vigor- 
ous talents? Answer. He is; and a man of 
literature. But it was mentioned among the 
people in the country that he had every kind 
of sense but common sense; at least he had 
the reputation of having more of other than 
of common sense. Question. What are his 
favorite pursuits? Answer. Chemistry and 
music. 

Mr. Hay.— Was Colonel Burr to have re- 
turned to the island? Answer. I believe so; 
I expected him to have returned in about 
two months— the time for the delivery of the 
boats. 

Mr. Hay. — Had you received any money 
from Burr before the presentation of the 
draft by Blennerhassett? Answer. The 
draft was at so long a sight that I* objected 
to letting the property out of my hands till 
I was secured by the responsibility of Mr. 
Blennerhassett. The balance over the two 
thousand dollars (the amount of the draft on 
Ogden) was to be paid by Mr. Burr on his 
return. He was to return in two months, 
and to complete the payment when the prop- 
erty was delivered. 

Mr. Hay.— Did Mr. Blennerhassett bring 
you the draft? Answer. He did; but Burr 
made the contract with me. 

Mr. Hay.— Do I understand you correctly 
in supposing that Mr. Burr contracted to pay 
two thousand dollars in one draft, and the 
balance on his return? Answer. You do. 

Mr. Lree.— How many acres of land are in 
the island? Answer. Mr. Blennerhassett 
owned about one hundred and eighty acres, 
which was about half of' the island, and cost 
him about five thousand dollars; but with 
the house and all, cost him forty or fifty 
thousand dollars, as already observed. 

Mr. Hay.— Was not one of the boats fitted 
up for Mrs. Blennerhassett and family? An- 
swer. One of the large boats was. Mr. Blen- 
nerhassett had taken a keel boat belonging 
to the firm up to Colonel Barker's to be fitted 
up for his family; but, by Colonel Barker's 
advice, he concluded to have one of the large 
boats prepared for that purpose, on account 
of its superior accommodation. This was 
accordingly done. 

Mr. Hay.— Had not the delivery of the 
boats been interrupted by 'the armed men, 
would they not have been delivered to Blen- 
nerhassett? Answer. I suppose they would 
have been delivered at Marietta, where he 
would have received them. 

Mr. Martin.— Was not the contract made by 
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Colonel Burr with your firm? Answer. It 
was. * 

Question by the same. Do you understand 
that Colonel Burr has received any consider- 
ation for this sum of two thousand dollars 
thus paid? Answer. I do not know. 

Mr. Wirt.— If the delivery of these boats 
had not been prevented, would they not have 
been delivered to Blennerhassett or Burr? 
Answer. They would have been delivered to 
either. The company contracted for them. 

Mr. Hay.— If delivered to Mr. Blennerhas- 
sett, would you not have considered yourself 
as delivering them to one of Burr's asso- 
ciates? Answer. I cannot say what I should 
have thought. 

Colonel Burr.— How came you to suppose 
yourself authorized to deliver the boats to 
Blennerhassett, since I gave the draft? An- 
swer. I should in any event have considered 
myself justified in delivering the boats to 
him, as he guaranteed the payment for them, 
and he had property to a larger amount in 
my hands; and besides these considerations, 
early in September Blennerhassett had men- 
tioned to me his having joined Colonel Burr. 

Mr. Baker.— Did you make any stay upon 
the beach, on the night of their departure? 
Answer. I did not, for I returned immediate- 
ly to the house with Mr. Belknap. 

Mr. Borts.— Were the people peaceable on 
that night? Answer. Yes. 

Question by the same. Did you hear any 
noise like that of war, the roaring of can- 
non, or the rattling of small-arms? Answer. 
None. 

Mr. Wirt.— Did you hear any alarm in the 
evening about the militia from the Ohio side? 
Answer. There was some alarm in the even- 
ing. 

Mr. Parker. Did Mr. Burr leave the island 
before Mr. Blennerhassett communicated to 
you his being joined with him? Answer. I 
do not precisely recollect the time of* the 
communication; but I knew that Blenner- 
hassett had connected himself with him in 
the same enterprise, and I would therefore 
have delivered the boats to him. 

Mr. Coleman. Was Mr. Blennerhassett's de- 
termination to go away the effect of your 
having told him of the armed men going to 
take tlie boats? Answer. That information 
might have operated with other circum- 
stances. 

Mr. Parker. Did you see the president's 
proclamation on that day? Answer. No; 
that was Wednesday, and it came next Fri- 
day by the mail. It was handed to me by 
the postmaster. I did not hear of its being 
sent otherwise. I might have heard of it 
before, but I am not absolutely certain. 

Mr. MacRae.— Did you hear anything of it 
before? Answer. I do not recollect distinct- 
ly. I believe that the printer at Marietta, 
who had been to Pittsburg, had brought 
some information about a proclamation; I 
have some idea that he might have men- 
tioned that he had seen it 



Mr. Hay.— Did you hear anything of a 
state warrant? Answer. No. I did hear 
that the legislature of the state of Ohio were 
sitting with closed doors, in consequence of 
something communicated by Mr. Graham, 
and that it was probable that the boats 
would be stopped, and that they would sup- 
press the enterprise. 

Mr. Wickham.— Did you understand that 
Blennerhassett's boats, or the people on the 
island, would be taken? Answer. I did not 
suppose that they would go to Virginia, but 
that they would only stop the boats that 
were built pursuant to his contract up the 
Muskingum. 

Mr. Hay.— What was the cause of his pre- 
cipitate flight? Did you hear any particular 
observations from any of the party on the 
island? Answer. Mr. Blennerhassett told me 
that he would go off in three or four hours; 
and I heard Comfort Tyler say that he would 
not resist the constituted authorities, but that 
he would not be stopped by a mob. 

Mr. Wirt— At the time he said so was the 
legislature of Ohio understood to be in ses- 
sion with closed doors? Answer. It was; 
and I saw the militia of Wood county as- 
sembled the next day or the day after. 

Mr. Burr.— Was there not some danger of 
being stopped by the ice if they had not -gone 
off as soon they did? Answer. I thought so; 
and that it was also hazardous for Mrs. 
Blennerhassett to go. Tyler was detained 
"two days by Blennerhassett. 

Mr. MacRae.— Did Blennerhassett that 
night communicate his apprehensions to you? 
Answer. He did not. 

Mr. Burr.— Were Tyler's party disorderly? 
Answer. They were not. Question. Did they 
do any mischeif? Were they guilty of any 
misconduct? Answer. None. 

The court then adjourned till the next day 
at the usual hour. 

Thursday, August 20, 1807. 

The court met at the usual hour, when a 
desultory discussion took place, in which 

Colonel Burr and his counsel insisted that 
the counsel for the prosecution should pro- 
duce all the evidence which they had relative 
to the overt act, before they attempted to 
offer any collateral testimony; and again re- 
minded them that as soon as all their tes- 
timony on that point was introduced they 
had certain propositions to submit to the 
court 

The counsel for the prosecution said that 
they had some more evidence to introduce 
on this point, and Simeon Poole was then 
sworn. 

Mr. Hay.— Be so obliging as to say what 
you know with respect to the men on Blen- 
nerhassett's Island. 

Simeon Poole. 1 never was on the island 
at that time, but was opposite to it. I saw 
boats and men there, if I mistake not, on the 
10th of December. I arrived opposite the 
island about dusk, at the distance of about 
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one hundred and fifty or two hundred yards 
from it. I do not know how many boats 
there were. I saw people walking about in 
the evening, and in the course of the night 
they kindled a fire, and I saw some persons 
by the light that appeared to be armed, as 
if they were sentinels. 

Mr. Hay.— Why did you think they were 
so? Answer. I don't know that they were, 
but they appeared so to my view. I don't 
know positively what they were, but they 
appeared to have guns, and looked like sen- 
tinels. I did not go over that night, nor did 
I offer to go. Boats were passing and re- 
passing during the night, from the island to 
the main land. Question. To whom did these 
boats belong? Answer. I do not know, but 
I presume to the island. There were large 
boats at the landing, but these were small 
boats. I did not speak to them. I stood as 
much undiscovered as possible, as I was au- 
thorized by the governor, of Ohio to appre- 
hend Blennerhassett. I went for that pur- 
pose. 

Mr. Hay.— Do you recollect any indications 
of arrangements about a watch- word? An- 
swer. Yes. In the course of the evening I 
found that some boats crossed, and when a 
particular word was given I observed there 
were some that did not cross. I heard oth- 
ers that were hailed across and a word given. 
They would hail for a boat The people on 
the island would ask, "What boat?" If the 
answer was 'Ts boat," the boat immediately' 
put off. 

Mr. Parker. On what occasion was the 
watch-word used? Answer. When the peo- 
ple on the Ohio side wanted to go across, 
they would hail or call for a boat. The peo- 
ple on the island would ask, "What boat?" 
and if the answer were, "Fs boat," the boat 
would immediately put off. 

Mr. Burr.— Till what hour did you stay out 1 
that night? Answer. I imagine it was as 
late as 10 o'clock. Question. Was it not cold 
enough to render a fire pleasant? Answer. 
It was. Question. Is it not usual for boats 
to build fires on the bank when it is so cold? 
Answer. It is. There seemed to be a con- 
siderable number of men on the island that 
evening, going up and down, to and from 
the house. The witness further observed 
that lanterns were passing during the night 
between the house and boats, as if there 
were business between them; that he could 
not say whether the persons whom he had 
called sentinels were not merely loitering 
around the fire; that he thought it likely 
that if he # too, had used the watch-word the 
boats would have put off for him; that he 
lived on the Ohio side; that he could not dis- 
tinguish well, but he apprehended that some 
of them had guns, but most of the people 
were without guns. 

Mr. Burr.— Do you not commonly hail boats 
when you wish to cross the river? Answer. 
It is not common to give a word. There were 
several boats hailed by people who did not 



use that word, and these people were not 
sent for; but there was no instance where 
the boat was not sent for the party hailing 
where that watch-word was used. 
Maurice P. Belknap was then sworn. 
Mr. Hay.— Will you tell us, sir, what you 
saw on the island? Mr. Belknap. On the 
evening of the 10th of December, I was at the 
island of Mr. Blennerhassett. I arrived there 
between 8 and 9 o'clock in the evening. I 
hailed a boat, and they asked my name. 
Having given it, a skiff was immediately 
sent over with two of Blennerhassett's serv- 
ants. Having crossed, I met with Mr. Wood- 
bridge, who returned to the house with me. 
When I went into the house, I observed in 
the room,* when I first entered, a number of 
men, who, from the promiscuous view I 
had of them, might have been about twenty. 
Mr. Hay.— What were they doing? Answer. 
The two or three I noticed near the door had 
rifles, and appeared to be cleaning them. 
These were all the arms I saw, for I merely 
passed through thy room where they were. 
Near the place where I landed there appeared 
to be two or three boats, and people about 
them. It was a dark evening, and the lights 
in the boats was the only circumstance which 
made me notice them: 

Mr. Burr.— Did you give a watch-word 
when they brought you over? Answer. I 
gave no watch-word; I only gave my name; 
but they brought me over. 
Edmund P. Dana was next sworn. 
Mr. Dana. I never saw Colonel Burr on 
the island. 

Mr. Hay.— Will you state what you know 
about their number and arms? Answer. On 
the evening of the 10th of December I under- 
stood that the boats were to start with Com- 
fort Tyler and his men down the river. Two 
other young men and myself were determined 
to cross over from BelprS, where I live, to 
the island. We went down to the landing 
opposite the island about dusk, took a skiff, 
and landed at the upper part of the landing. 
We then went up to the house. Tyler's boats 
lay below our own about seven or eight rods. 
I heard some person talking on board, but it 
was dark, and I could not distinguish any 
one. We went into the hall, a large room, 
where there were a number of men. I re- 
mained but a short time, and did not count 
them. I cannot say how many there were, 
but I should judge there were about fifteen or 
sixteen. One of them was running some bul- 
lets, and there was nothing but hubbub and 
confusion about the large fire. I was then 
introduced into a chamber, where there were 
Colonel Tyler, Blennerhassett, Mi*. Smith, of 
New York, as they said, and three or four 
other gentlemen. I was introduced to Mr. 
Smith and Dr. McCassley, (or McCastle,) who 
had his lady, if I mistake not, there. I had 
been introduced to Colonel Tyler the day be- 
fore. 

Mr. Randolph.— Were you a perfect stranger 
to the people in the hall? Answer. I was. 
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Question by the same. Was 1 there any 
alarm on your going in? Answer. They did 
not appear to be alarmed. 

Mr. Coleman (one of the jury) addressed the 
court. Is it proper to ask any questions about 
the conversations which took place with those 
gentlemen? 

The CHIEF JUSTICE.— It is left to the 
consent of the accused. 

Mr. Burr.— If any of the jury think proper, 
I have no objection. The inquiry was not 
pressed. 

Before the examination of Mr. Belknap and 
Mr. Dana, an interesting and animated dis- 
cussion took place. 

Mr. Burr said: Before the gentleman pro- 
ceeds with his evidence, I will suggest that 
it has appeared to me that there would be 
great advantage and propriety in establish- 
ing a certain principle founded upon the facts 
which have been presented to the court. He 
said the facts which had been presented were 
to be taken for granted; and yet they utterly 
failed to prove that any overt act of war had 
been committed; and it was admitted that 
he was more than one hundred miles distant 
from the place where the overt act is charged 
to have been committed. He denied that 
any evidence was admissible to connect him 
with other persons, in acts done by them in 
his absence, and even done without his knowl- 
edge; or that facts brought from distant 
places could be connected with those done at 
Blennerhassett's Island, to give to the acts 
done there the name of treason, when no 
overt act of war was committed at that place. 
He commented upon the opinion of the su- 
preme court in the Case of Bollman and 
Swartwout, and said that it had been totally 
misunderstood by the counsel for the prose- 
cution. The defence had the right here to 
call upon the attorney for the United States 
to say whether an assemblage of men merely 
can be called, or in any way tortured into an 
act of "levying war." This point must be in- 
evitably determined at some stage of the ex- 
amination, and therefore they had the right 
to require of the prosecutor to show that every 
witness will give testimony tending to prove 
an overt act of war, or his testimony would 
be irrelevant and immaterial. Another point 
was, whether a person not present, remote. 
in another district, can be considered, in any 
possible legal construction, to be present, and 
concerned in the transaction, so as to make 
him a principal in the guilt of it. If not. 
then the necessity of examining the remain- 
der of these 13o witnesses is- done away, be- 
cause their testimony can have no bearing on 
the case. If, said he, the gentlemen mean 
or expect to prove an overt act; if they mean 
to prove that I am the source of the whole 
transaction, and that there was anything like 
an act of violence on Blennerhassett's Island, 
and that there was actual war waged, actual 
exertion of force used, a collision of arms, or 
the like, then to be sure the case will have a 
right to go on to that point; but even then 
25FED.CAS.— 8 



there would be an absurdity, because of my 
being absent at that time, at a distance where 
I could not take a part in it The gentlemen 
who are engaged with me as my counsel will 
enlarge on these points, and, if I am not mis- 
taken, they will prove that this is the moment 
when the argument and decision will be most 
applicable, because upon the result will rest 
the future fate of the case. 

Now, if my ideas are right, the gentlemen 
mean to argue that a bare assemblage of men, 
coupled with previous treasonable declara- 
tions, is treason. I understand that they 
mean to contend further, that a person not 
being present, but absent from the place 
where the treason is laid, he having coun- 
seled and advised the operations, should be 
denominated a principal in the treason. But 
this, I shall contend, is a species of construct- 
ive treason. Again: I shall ask what an 
accessory means, and prove that if it means 
what they think it does, resort must be had 
to the exploded common law of England. 
These questions, sir, will' demand some atten- 
tion from the court, and will be extremely 
interesting to the country at large, because 
every man might be affected by them. Gen- 
tlemen ought to come forward and say that 
they mean to charge me upon the common 
law: that though there was no force used in 
reality, yet by construction there was force 
used; that though I was not personally pres- 
ent, yet that by construction I was present; 
that though there really was no military ar- 
ray, yet py construction there was military 
array. Now, sir, we totally deny all these 
things, upon the soundest principles, and it 
is full time that it should be known what is, 
and what is not, the law on the subject. 

Mr. Hay said he had no objection to any 
fair inquiry into these principles; but the 
motion was premature. He believed testi- 
mony would be introduced, and that present- 
ly, which would give a very different aspect 
to the transactions on Blennerhassett's Is- 
land to what had appeared. Although there 
was not on that island what Mr. Lee had 
called "open war," no "collision of ai*ms," 
or "hard knocks," they would prove that 
there was "military array"; that the men 
were collected for military purposes, and 
that a military object was in view. It was 
impossible then to tell in what precise light 
the transactions on Blennerhassett's Island 
would ultimately appear, because new light 
was every moment coming in. He asked if 
the court after all that had been exposed, 
and with the uncertainty as to what might 
be brought to view, would undertake to say 
that an overt act of treason had not been 
proved. That was a fact to be ascertained 
by the jury. It was their province, and 
theirs only, to say whether the act has or 
has not been committed. The object of the 
motion was not to save time, but it was to 
prevent the public from seeing what they 
ought to see. He denied that there was any 
privilege or authority in this court, or in 
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the courts of Great Britain, to arrest in- 
quiry and tell the jury that the act had not 
been proved, and therefore there was an 
end to the case. When the whole of the tes- 
timony should be laid before the court, it 
would then be in the powe*- of the accused 
to address to the court a motion to instruct 
the jury on any point of law which the cir- 
cumstances of the case might require. It 
would then become the duty of the court to 
take up the subject and say what is the law 
upon the case; and the jury would take the 
facts under their views, and regulate their 
verdict agreeably to the law and the facts 
that may appear. 

He did not understand what the common 
law had to do with any inquiry before our 
courts, except it was any part of it adopted 
by statute. He was willing to steer clear of 
the common law, and go entirely upon the 
principles of statutory law and common sense. 
The case was a charge for an overt act of 
treason in levying war. Would common sense 
say, or would our statutes or constitution re- 
quire that the person who had produced all 
this commotion should be present when the 
battle was fought, or even when the troops 
were collected for the enterprise? He con- 
ceived the question to be, whether the ac- 
cused was principally concerned with it— 
whether he did project and carry it on with 
a design to complete it? And how could this 
be ascertained, unless the prosecution were 
permitted to go on with the evidence? 

Mr. Wickham, in answer to the allegation 
that it was no* a proper time to bring forward 
such a motion, denied that, during the whole 
three days that had been occupied in the ex- 
amination of witnesses, there had been a 
single word, by any one witness, that could 
tend in the least to support the indictment. It 
is proved, (said he,) and the attorney for the 
United States declares, that Colonel Burr was 
not present at the time and place charged. 
Xow we declare that it is absolutely neces- 
sary to prove the fact of presence at once: 
we say the indictment must inevitably fail 
without it. The counsel for the accused pro- 
pose now to go into this question, and I trust 
the court will hear them. He would give an 
intimation to the counsel for the prosecution, 
that they should take a wide and extensive 
range on the subject, and by which they were 
convinced there would be a stop put to the 
case at once. 

Mr. Burr added: The gentlemen were about 
to proceed to connect me with the act. I 
deny, sii% that they can do so. They admit 
that I was not there, and therefore let the 
nature of the transaction be what it may, it 
cannot affect me. Again: I deny that there 
was war. at all. and no testimony can be 
brought to prove that there was war; and 
surely the article war is of imperious neces- 
sity in the charge of treason. Now, if this 
be time, will the court go on week after week, 
discovering nothing that can affect me? I 
was desirous that the court, the jury, and the 



country should know what was charged 
against me; this has been done, and it has 
been found that I cannot be connected with 
the facts. I demand the opinion of the court 
"on these points. 

Mr. Martin spoke of the great length of time 
that the trial would probably last, if the pros- 
ecutor was permitted to go on in his own 
way. It was a very sickly season, and the 
probability of sickness among some of the 
jury or the court was very great, which would 
prevent the case going on. If one of the 
jurors should die, however far the case may 
have progressed, the trial must begin anew. 

The CHIEF JUSTICE said that there was 
no doubt that the court must hear the ob- 
jections to the admissibility of the evidence; 
it was a right, and gentlemen might insist on 
it. But as some of the transactions on Blen- 
nerhassett's Island remained yet to be gone 
into, he suggested whether it would not be as 
well to postpone the motion till that evidence 
was gone through. 

Mr. Burr.— I have no objection to that, if 
they do confine themselves to Blennerhas- 
sett's Island, and strictly to transactions on 
that island; if so, we will hear it, 

Mr. Hay said that the connection was 
meant to be proved; that the prisoner was not 
only connected, but principal in it, although 
absent. 

(Belknap and Dana were then introduced, 
and testified as hereinbefore stated.) 

Mr. Botts moved the court to direct the mar- 
shal to make payment daily of their allowance 
to about twenty witnesses, summoned for the 
accused, most of whom were so poor that 
they could not subsist without it. He had 
hoped the marshal would have paid them 
without this application. Colonel Burr thought 
them material, and summoned them from the 
best information he could obtain; and when 
the United States even imprisoned witnesses 
to compel their attendance, those of the ac- 
cused ought at least to be supplied with the 
means of subsistence. 

The marshal said that as the number of 
witnesses was so great, and many of them 
were said to know nothing of the subject in 
controversy, he was cautioned by the attorney 
for the United States not to pay them till their 
materiality was ascertained, or till the court 
ordered him. 

Mr. Hay said that the expenses were so 
enormous, that they would be felt by the na- 
tional treasury, though it was full. This jus- 
tified the caution alluded to; and the laws 
contemplated to pay the witnesses as soon as 
they gave their evidence. 

Colonel Burr said that when the attorney 
cautioned the marshal, it was supposed that 
he had summoned between two and three 
hundred witnesses, whereas the truth was 
that they did not exceed twenty; that they 
were material; that some of them were sum- 
moned to repel what might be said by the 
witnesses for the United States; that the 
United States had many advantages in com- 
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mantling the attendance of their witnesses, 
which he had not; that he would not ac- 
quiesce in the establishment of a principle that 
might prove injurious to others; that the wit- 
nesses ought to be paid, and he hoped that 
there would be no more difficulty made on the 
subject. 

After some more desultory observations, as 
the witnesses were stated and considered to 
be material, the court directed the payment to 
be made by the marshal. 

Mr. WIckham then renewed the subject of 
objecting to the evidence, and again urged the 
gentlemen who prosecuted to adduce, if they 
could, any more testimony in support of what 
they deemed the overt acts. 

Mi-. Hay objected to their course of proceed- 
ing, but added that he had only one or two 
more witnesses on that point, who were then 
absent, and if gentlemen were determined to 
make their motion, they might proceed. 

(Subsequently, on Friday, the 21st of Au- 
gust, after Mr. Wickhain had concluded the 
opening argument on the motion to arrest the 
evidence, the prosecution introduced the fol- 
lowing additional testimony, which they ad- 
mitted to be all they had relating to the trans- 
actions on Bleimerhassett's Island:) 

Israel Miller was then sworn. 

Question by Mr. Hay.— Were you on the 
island, Mr. Miller, with Blennerhassett and 
his party, at the time charged in the indict- 
ment the 10th of December last? Answer. I 
.arrived on the island between the 7th and 10th 
of December last, in company with Colonel 
Tyler, who had four boats. 

Question by the same. How many men had 
lie with him? Answer. About thirty-two men. 

Question by the same. What proportion of 
jarms had they V Answer. Five rifles and about 
three or four pairs of pistols are all that I 
know of. I joined them at Beaver, and went 
down with them to Blennerhassett's Island, 
^and there I saw one blunderbuss, two pairs 
of pistols, and one fusee. I do not know that 
there were any more. 

Question by Colonel Burr.— How many bul- 
lets did you see run? Answer. I only saw 
one man run bullets. 

Pearley Howe was then sworn. 

Mr. Hay.— Will you be pleased to say what 
you know of the party on the island, their 
Jirms and conduct? Answer. I was not on the 
island during their stay on it. I. was applied 
to by Mr. Blennerhassett to make about forty 
boat poles. On the evening of the 10th day of 
December I went to the landing (on the Ohio 
.side) to deliver them, being called upon to do 
so, and Blennerhassett sent his flat to receive 
them. In this flat were two sentinels, being 
^two young men, each of them armed with a 
rifle. 

]\Ir. Hay.— State what you know of their 
sarins on the island. 

Mr. Howe. I flung the poles down the 
bank and offered them assistance, but they 
.said they had men enough. One of my neigh- 



bors, Mr. Allan Wood, wished to go over in 
the flat, but they refused to take him, saying 
they had orders not to let any person go with 
them from the Ohio side. 

Question by Mr. Hay.— Did you see any 
arms but the two rifles? Answer. None but 
those in the -hands of these two young men. 
One of them laid down his rifle in the bow of 
the flat, and stowed away the poles as they 
were handed in, while the other sat on the 
bow and held his rifle across his thighs. I saw 
men on the island for three or four days, who 
were said to be Tyler's or Blennerhassett's 
men. 

Question by Mr. MacRae.— Did you see those 
two men who were guards leave the boats? 
Answer. I did not; they stayed there con- 
stantly. 

Question by Mr. MacRae.— Did you know 
these men? Were they not all strangers to 
you except Peter Taylor? Answer. They were. 

Question by Mr. Burr to Mr. Miller.— Did 
you - see General Tupper there? Answer. I 
did not see him, but I understood that he was 
there. 

Question by the same. Did you see any 
disturbance there? Answer. No. 

Question by the same. Were you with the 
boats all the time? Answer. I was. 

Mr. Wirt— Did you join this party there, 
or come with them? Answer. I came from 
Beaver with them. 

The argument of this important motion, 
which Anally put an end to the case, was com- 
menced on Thursday, the 20th, and concluded 
on Saturday, the 29th of August, having oc- 
cupied the attention of the court for eight 
days, during a session of seven hours each 
day. It was conducted on both sides with 
great ability, and elicited from Chief Justice 
MARSHALL, when he came to deliver his mas- 
terly opinion, the following high compliment: 
"A degree of eloquence seldom displayed on 
any occasion has embellished a solidity of ar- 
gument and a depth of research, by which 
the court has been greatly aided in forming 
the opinion it is about to deliver." 

The order in which the arguments were 
delivered was as follows: Mr. Wickham com- 
menced the opening argument in support of 
the motion on Thursday, the 20th, and con- 
cluded on Friday the 21st; on which day Mr. 
Randolph followed on the same side. The 
court then, at the request of the counsel for 
the prosecution, adjourned till Monday, the 
24th, to enable them to make preparation for 
answering the arguments which had been 
adduced. On Monday, Mr. MacRa'e made the 
opening argument on behalf of the prosecu- 
tion. On Tuesday, the 25th, Mr. Wirt deliv- 
ered his celebrated speech; after which Mr. 
Botts commenced an argument which he con- 
cluded on Wednesday, the 26th. On the same 
day Mr. Hay commenced an address, which 
he concluded on Thursday, the 27th. Mr. 
Lee followed in a comparatively brief but very 
lucid argument. Mr. Martin occupied the 
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whole of Friday, the 28th, and the greater 
portion of Saturday, the 29th, in delivering 
the learned and searching, but ill-arranged and 
ungraceful argument, which, next to Mr. 
Wirt's, has probably obtained more celebrity 
than any other delivered in the case. Mr. 
Randolph then closed the discussion by a short 
address. 

In giving abstracts and extracts of some of 
these arguments in the following pages, and 
omitting others altogether, no invidious dis- 
tinction is intended to be made between them. 
But where so many counsel addressed the 
court at great length on the same question, 
as a matter of course the same ground was 
repeatedly travelled over; and to give ab- 
stracts of all would neither be consistent with 
the prescribed limits of this work, nor enter- 
taining to the majority of readers. 

Mr. Wickham, in opening the argument in 
support of the motion, laid down and elabo- 
rately discussed four propositions, in sub- 
stance as follows: 

1. That under the constitution of the Unit- 
ed States no person can be guilty of treason, 
by levying war, unless he was personally pres- 
ent when and where an overt act of war was 
committed, and participated therein. 

2. Even admitting this construction of the 
constitution to be wrong, and that a person 
who was not present at the committing of the 
overt act may be guilty of the crime of trea- 
son by relation, still the facts must be special- 
ly charged in the indictment, and proved as 
laid. And inasmuch as the indictment charges 
Mr. Burr with personally levying war with 
others on Blennerhassett's Island, no evidence 
to charge him with the act by relation, he 
being absent at the time it was committed, is 
relevant to the indictment. He should not 
only be charged specially with the assessorial 
acts imputed to him, but charged and tried 
in the district where said acts were commit- 
ted. 

3. That if aiders, abettors, and procurers in 
treason be considered as principals, yet their 
guilt is derivative, and can only be established 
by legal proof that the persons whose acts 
they are answerable for have committed trea- 
son; which legal proof can consist of nothing 
less than a record of their conviction. 

4. That the evidence wholly failed to prove 
that an overt act of levying war had been 
committed on Blennerhassett's Island; and 
hence no evidence could be received to charge 
Col. Burr, by relation, with an act which had 
not been proved to have been committed. 

In support of the first proposition, Mr. W. 
contended that the clauses of the constitution 
which declare that "treason against the Unit- 
ed States shall consist only in levying war 
against them, or in adhering to their enemies, 
giving them aid and comfort," and that "no 
person shall be convicted, unless on the testi- 
mony of two witnesses to the same overt act," 
-must be construed according to the plain, 
natural import of the words. The constitution 



| is a new and orginal compact between the 
people of the United States, and is to be con- 
strued, not by the rules of art belonging to 
a particular science or profession, but like a 
treaty or national compact, in which words are 
to be taken according to their natural import, 
unless such a construction would lead to a 
plain absurdity. It being new and original, 
and having no reference to any former act or 
instrument, forbids a resort to any other rules 
of construction than such as are furnished by 
the constitution itself, or the nature of the 
subject Hence, artificial rules of construc- 
tion, drawn from the common law and the 
usages of courts in construing statutes, can- 
not be resorted to, to prove that these words 
of the constitution are to be construed, not 
according to their natural import, but that an 
artificial meaning, drawn from the statute 
and common law of England, is to be affixed 
to them, entirely different. 

But even if these words of the constitution 
are to have an artificial meaning, such as it 
is contended has been given them in the 
courts of England, he denied that even in that 
country the rule had practically obtained that 
all persons aiding and abetting others in the 
act of levying war against the government 
are guilty of treason, though not personally 
present, notwithstanding some dicta of the 
law writers to that effect. 

He admitted that Lord Coke, and af^er him 
some other writers who are deservedly re- 
vered, had laid down the general proposition 
that there are no accessories in treason, either 
before or after the fact, but that all are prin- 
cipals. But no adjudications in the case of 
an accomplice in the nature of an accessory 
before the fact bear them out in it, except 
that of Sir Nicholas , Throgmorton, reported 
in 1 State Tr. pp. 63-76; and the conduct of 
the court on that occasion was so obviously 
contrary, not only to the rules of law and 
justice, but even to those of decency, that 
he persuaded himself the counsel on the other 
side would not rely on it as an authority. 
He read an account of this trial, from 4 
Tuck. Bl. Comm. note B, p. 44. 

He found in Tremaine's Pleas of the Crown 
(page 3) an indictment against Mary Speko 
for treason, in aiding the duke of Monmouth 
and others in levying war, with provisions; 
neither before nor after, but at the time when 
the treason was committed by the principals. 
She was not an accessory in fact, but an 
"aider" in the commission of the treason, and 
the case comes within the definition of "an 
aider or procurer," and belongs to the class 
of accessories before the fact. But neither 
history nor any report of the decision of the 
court (as far as he had been able to discover) 
informs us how the case was decided. It 
was in the fourth year of the reign of James 
II., when the spirit of persecution was very 
high, and was probably one of the cases de- 
cided by the execrable Jeffries, on the occa- 
sion of Monmouth's rebellion. Whether he 
carried this doctrine to the utmost length or 
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not, he could not say, but presumed the coun- 
sel for the United States would not rely on 
it as a precedent, even if it applied. 

He had been unable to find any other deci- 
sions that go to this point with respect to 
accomplices, in the nature of accessories be- 
fore the fact, to treason in "levying war." 
As to the other great class of treasons in Eng- 
land, that of compassing the death of the 
king, the crime does not admit of an acces- 
sory before the fact, as distinguished from a 
principal; because the crime consists in the 
intention, and every person concerned is a 
party to the agreement, and therefore, from 
the nature of things, a principal. 

In the lesser treasons, such as counterfeit- 
ing the coin, he had not met with any in- 
stance of a conviction of an accomplice be- 
fore the fact 

He admitted that there were to be found in 
England a number of convictions of receiv- 
ers of traitors and other aiders in the nature 
of accessories after the fact; and he admit- 
ted the correctness of the inference, that if 
these decisions were proper to be considered 
as precedents, the principle would apply to 
aiders and abettors before the fact. But be- 
fore they ought to be regarded as precedents 
worthy of imitation, we should inquire in 
what times and under what circumstances 
these cases were decided. He had not found 
any~ of them since the revolution of 168S, 
when the principles of liberty and enlighten- 
ed jurisprudence began to be better under- 
stood than before; and most of those previ- 
. ous to that event were decided by Jeffries; 
such as the case of Lady Lisle, 4 Whart. St. 
Tr.106; John Fernley's Case, Id. 131; and Eliz- 
abeth Gaunt's Case, Id. 142. He read from 
Hume an account of the "atrocious legal mur- 
der" committed in the trial and conviction of 
Lady Lisle; also in the case of Mrs. Gaunt. 
He admitted that these cases and Throgmor- 
ton's were precedents, if the counsel for the 
prosecution chose to rely on them. They 
could find no other. 

Since the revolution of 1688, though the doc- 
trine has been admitted by the writers, yet 
all the decisions of the courts that bear upon 
the subject lead to a directly different con- 
clusion. The greatest number of prosecu- 
tions for treason in levying war since that 
time grew out of the rebellion of 1745. We 
all know the history of those times, and what 
cruelties the late duke of Cumberland com- 
mitted after the victory of Culloden. Yet 
there was not a single instance of a convic- 
tion for assisting or harboring traitors. His- 
tory mentions the wonderful escape of the 
Pretender, and his concealment and protec- 
tion by the unexampled courage and fidelity 
of Miss McDonald. Yet no attempt was 
made to convict her of treason, or others who 
aided him, or even to prosecute them. 

He went into a review of the eases to show 
that in every instance the overt act was laid 
in the^ particular county where the accused 
had been present, participating in the rebel- 
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lion, and that proof of his presence at the 
place where the overt act was charged was 
held to be necessary to sustain the indict- 
ment Deacon's Case, Fost. Crown Law, 9, 
10; Sir John Wedderburn's Case, Id. 22; and 
Lord Balmarino's Case, 9 Tr. 605,— were re- 
ferred to and relied upon as sustaining this 
position. He read from Judge Tucker's, 
treatise on the subject, to show how the er- 
roneous doctrine laid down by the elementary 
writers, that "in treason all are principals," 
originated. 4 Tuck. Bl. Comm. Append. 40- 
47. But, (s ( aid Mr. W.,) admitting that both 
the theory and practice in the English courts 
concur in establishing the doctrine which the 
gentlemen contend for, and that any man 
connected in any manner with traitors is him- 
self a traitor, yet I contend that it cannot be 
law in this country* where the constitution of 
the United States has pointed out and es- 
tablished a different rule. The statute in 
England, on which all the indictments are 
founded, is well known to be that of 25 Edw. 
III. It does not create any new treasons of 
which the punishments are pointed out, or 
enlarge the doctrine of treason; but on the 
contrary was intended to narrow the legal 
definition of this crime, which was punish- 
able at common law. 

In construing the statute, therefore, the 
judges considered it as made in affirmance of 
the common law, except, where the restrain- 
ing clauses were permitted to operate; it was 
construed according to the course of the com- 
mon law, and the doctrine that all are prin- 
cipals in treason, if it rests on any founda- 
tion, can have no other than the common law. 
1 Hale, P. C, pp. 7G-87, proves that this stat- 
ute, 25 Edw. III., was made to confine and 
limit the crime of treason, "which was, be- 
fore that statute, arbitrary and uncertain." 
In page 85 he calls it "the great boundary of 
treason," and shows that its object was to 
prevent constructive treasons. This salutary 
statute is also spoken of by Hume as a very ■ 
popular act passed to narrow, define, and 
limit treasons known at common law. 

Under the federal constitution, I presume, 
it will hardly be contended by the counsel for 
the prosecution that we have any common 
law belonging to the United States at large. 
I always did believe, and still believe, that 
we have no common law for the United 
States, especially in criminal cases. The only 
ground on which the common law becomes a 
rule of decision in the federal courts, is un- 
der that clause in the judiciary law (1 Stat. 
c. 20, § 34, p. 92), which makes the laws of 
the several states a rule of decision, as far as 
they respectively apply. The common law is 
part of the law of Virginia, and the act of 
congress has adopted the laws of Virginia as 
the rule of decision in cases where they ap- 
ply. 

With respect to crimes and offences against 
the United States, which must be punished in 
a uniform manner throughout the Union, it 
seems clear, for the reason already given, 
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that none such can exist at common law, 
as the United States have in that character 
no common law, and that they must be cre- 
ated "by statute. Unquestionably the gentle- 
men will not deny this uniformity; they will 
not contend that what is treason in Maryland 
is not treason in Virginia, or vice versa. If 
it exist at all, it must be unifdrm, embracing 
the whole of the United States. That the 
United States have no common law, and that 
offences against them must be v created and 
prohibited by statute, is the opinion of the 
learned Judge Chase; and I believe that this 
opinion received the unqualified approbation 
of those who thought most unfavorably of 
his opinions and judicial conduct on other 
occasions. 

Now. as there is no general common law of 
the United States, the act of congress must 
be construed without any reference to any 
common law, and treason is to be considered 
as a newly created offence, against a newly 
created government. In England treason and 
felony are classes or descriptions of offences 
at common law; they are generic terms; aid- 
ers and abettors are punished in the former, 
if you will, as principals, in the latter as ac- 
cessories. It is a rule of law there that, 
when a statute is made in affirmance of the 
common law or to supply the defects of the 
common law„ it should be expounded accord- 
ing to the common law. See McDaniel's 
Case, 10 How. State Tr. 436; Hob. 98. 

It has therefore been held, that if an act, 
criminal at common law, be declared by a 
statute to be felony or treason, it being made 
to supply the defects of the common law, its 
prototype, the same consequences follow as 
if it were felony or treason by common law. 
It becomes therefore unnecessary to men- 
tion accessories, or even to define the punish- 
ment; and accordingly there are acts of par- 
liament which go no further than to declare 
that the offences mentioned in them shall be 
felony, without even mentioning the punish- 
ment. This rule may be questioned on this 
ground, that penal statutes should be con- 
strued strictly; but it is generally considered 
as law in England, that when a felony is 
created by statute, accessories to it, though 
not named in the statute, are punishable; and 
that all legal consequences of felony are at- 
tached to it by the common law, except in 
cases where the special nature of the act 
leads to a different conclusion. This rule is 
illustrated by the decisions on the 28 Hen. 
VIII. c. 15, which makes piracy, an offence 
not punishable by common law, felony. It 
has been solemnly adjudged, that as this was 
not a common law offence, it worked no cor- 
ruption of blood; that accessories to it were 
not punishable; in short, that the statute not 
being made in imitation or supply of the 
common law, shall not be construed accord- 
ing to the course of the common law. 

If, therefore, I be right in my postulatum, 
that there is nc common law of the United 
States, as such, it follows as a necessary con- 



sequence, that no persons can be punished for 
treason, or any other offence under an act 
of congress creating such offence, unless they 
come within the description of the act; that 
no pet son can be said to have levied war 
against the United States, where it had not 
been levied by himself, but by others; and 
that no overt act of others can, under the 
statute, be made his overt act. That such 
was the opinion of the framers of the act 
of congress (Laws U. S. 1 Stat. p. 100), for 
the punishment of treason and other offences 
is manifest. In sections 10 and 11 of the act. 
the punishment of accesspries before and aft- 
er the fact is defined; that of the former is 
death, as in the case of a principal; that of 
the latter, fine and imprisonment. If the 
English rule concerning accessories to fel- 
onies, were thought to obtain, to what pur- 
pose was the 10th section enacted? By the 
10th section, the person who advises the 
piracy is declared to be an accessory and 
made punishable. If it were implied why 
was this provided? In section 16th, persons 
stealing military stores, their counsellors, aid- 
ers, and abettors are mentioned; why were 
they expressly mentioned if they would have 
been necessarily implied? In the 10th sec- 
tion some offences are enumerated, the ac- 
cessories to which, before the fact, are ex- 
pressly made punishable with death; and 
in the 11th section the accessories to the same 
crimes, after the fact, are in express terms 
mad§ punishable with imprisonment not ex- 
ceedings three years, and with fine not ex- 
ceeding five hundred dollars; but even in 
this enumeration, treason is not included. In 
both sections the offences of murder, robbery, 
or other piracy, are mentioned, and in the 
latter felony is added. The obvious conclu- 
sion resulting from this provision in these sec- 
tions is, that without it, accessories to those 
offences, neither before nor after, would have 
been punishable; and that as treason is omit- 
ted, accessories to that offence, whether be- 
fore or after its commission, are not subject 
to be punished. The 23d section affords an 
argument still more directly applicable to the 
present question. It provides that "whoever 
shall by force set at liberty or rescue any per- 
son who shall be found guilty of treason, 
murder, or any other capital crime, or i*escue 
any person convicted of any of the said 
crimes, going to execution, or during execu- 
tion, every person so offending, and being 
thereof convicted, shall suffer death." "And 
if any person shall by force set at liberty or 
rescue any person who before conviction shall 
stand committed for any of the capital of- 
fences aforesaid, or if any person or persons 
shall by force set at liberty or rescue any per- 
son committed for or convicted of any other 
offence against the United States, every per- 
son so offending shall, on conviction, be fined 
not exceeding five hundred dollars, and im- 
prisoned not exceeding one year." This pro- 
vision punishes those who rescue persons 
guilty of these crimes after conviction with 
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death, but after commitment and before con- 
viction, with fine and imprisonment only. 

Now, according to the gentlemen's argu- 
ments, all are principals, as well the mere 
receivers after as the procurers, or the ac- 
tual perpetrator «of the offence. There is no 
distinction in the books. The English writ- 
ers consider persons who rescue or set at 
liberty traitors as accessories after the fact; 
and they are said to be indictable as trai- 
tors. Why, then, was this clause inserted? 
A receiver of a traitor is as much a princi- 
pal, according to the doctrine laid down in 
the English books, as a person aiding before 
the fact. Will the counsel for the United 
States contend that such a receiver is pun- 
ishable as a traitor, while the person who 
forces open the doors of the prison, and res- 
cues the principal out of the hands of the 
marshal, shall be punishable only by a fine 
of five hundred dollars, and by one year's 
imprisonment? If so, a man might rescue a 
traitor before conviction, and conduct him 
to another, who receives him. " The receiver 
who, like Lady Lisle, only entertains him but 
for one night, would be punishable with 
death, while the rescuer and conductor, 
whose crime has the additional ingredient of 
force, and that force directly employed in 
opposing the administration of justice, would 
be only fined and imprisoned! It is so ab- 
surd and contrary to the rules of equal jus- 
tice, that it is impossible that the legislature 
could have intended it. It proves that con- 
gress were of opinion that aiders and abet- 
tors were not, according to the constitutional 
definition of treason, traitors and principals. 
If this were an English statute, made with 
reference to the common law, I might with 
propriety contend that it was the intention of 
the legislature that when counsellors, aiders, 
and abettors of some offences are named and 
not those of others, those not mentioned 
should be considered as not within the mean- 
ing of the act according to the maxims of 
law. If this were not their intention, why 
did they mention these terms in one and 
not in the other? 

But it will be sai£ that in high treason it 
is unnecessary to mention counsellors, aid- 
ers, &c, because in treason there are no ac- 
cessories; all are principals. Now this ar- 
gument is founded on a total misapplication 
of terms. If they can be punished at ail, it 
is as principals; but in point of fact, there 
may as well be aiders and abettors ia trea- 
son as in other offences. Indeed, there are 
many instances to be found in the statute- 
books of these very words "aiders, counsel- 
lors, and abettors" being used and applied to 
treason. The statutory treasons between 25 
Edw. III. and 1 Mary are collected by Lord 
Hale in the 24th chapter of his Pleas of the 
Crown, p. 258, and among others I would re- 
fer the court to 20 Hen. VI. c. 3, mentioned 
by him in page 2T0; 2G Hen. VEX c. 13, 
and 27 Hen. VIH. c. 2, in page 275; 33 Hen. 
VIII. c. 1, in page 2S0; all of which, and I 
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doubt not many more, expressly mention 
counsellors, aiders, and abettors. If it be 
not necessary to mention aiders and abettors 
to make them punishable, why axe they in- 
serted in these statutes? In page 275 "ma- 
liciously to wish, will, or desire, by word or 
writing, or by craft, to imagine, invent, prac- 
tice, or attempt, any bodily harm to the king, 
queen, heir apparent, &c, to detain his cas- 
tles/' &c, is "enacted to be treason in the of- 
fenders, their aiders, counsellors, consenters, 
and abettors." "Counterfeiting the privy 
seal, privy signet, or sign manual, is made 
treason, and the offenders, their counsellors, 
aiders, and abettors, to suffer as in case of 
treason," &c. The statutes which are made 
with a reference to this law, mention aiders, 
counsellors, and abettors in some clauses, 
and not in others. Is not the inference fair 
that where they are not mentioned they are 
not intended to be subjected to punishment? 
And when congress took up the doctrine of 
treason with reference to the constitution, 
and did mention the aiders and abettors in 
some cases, but not in others, is not the con- 
clusion equally fair that they did not intend 
that they should be involved in the guilt or 
punishment of treason, except where they 
are expressly mentioned? But a still better 
reason may be given why congress did not 
mean to include aiders, counsellors, &c v in 
the guilt or punishment of treason. It was 
prohibited by the constitution of the United 
States to enlarge the doctrine of the com- 
mission of treason, and they knew that such 
a provision would be void. This brings me 
to the consideration of the constitution itself. 
I have before endeavored to demonstrate 
that this instrument is not to be explained 
by the same narrow, technical rules that ap- 
ply to a statute made for altering some pro- 
vision of the common law; but that such a 
construction should be given as is consist- 
ent not only with the letter but the spirit 
in which the great palladium of our liberties 
was formed. 

The object of the American constitution 
was to perpetuate the liberties of the people 
of this country. The frainers of the instru- 
ment well knew the dreadful punishments 
inflicted, and the grievous oppressions pro- 
duced, by constructive treasons in other 
countries, as well where the primary object 
was the security of the throne as where the 
public good was the pretext. Those gentle- 
men well knew 'rom history, ancient as well 
as modern, that, in every age and climate, 
where the people enjoyed even the semblance 
of liberty, and where factions or parties ex- 
isted, an accusation of treason, or a design 
to overturn the government, had been ticca- 
sionally resorted to by those in power as 
the most convenient means of destroying 
those individuals whom they had marked 
out for victims; and that the best mode of 
insuring a man's conviction was to hunt him 
down as dangerous to the state. They knew 
that mankind are always the same, and that 



U. S. v. BURR (Case No. 14,693) 

the same passions and vices must exist, 
though sometimes under different modifica- 
tions, until the human race itself be extinct. 
That a repetition of the same scenes which 
have deluged other countries with their best 
blood might take place here they well knew, 
and endeavored as far as possible to guard 
against the evil by a constitutional sane* 
tion. They knew that when a state is divid- 
ed into parties, what horrible cruelties may, 
be committed even in the name and under 
the assumed authority of a majority of the 
people, and therefore endeavored to prevent 
them. The events which have since occur- 
red in another country, and the sufferings 
under Robespierre, show how well human 
nature was understood by those who framed 
our constitution. 

The language which they have used for 
this purpose is plain, simple, and perspicu- 
ous. There is no occasion to resort to the 
rules of construction to fix its meaning. It 
explains itself. Treason is to consist in levy- 
ing war against the United States, and it 
must be public or open war; two witnesses 
must prove that there has been an overt act. 
The spirit and object of this constitutional 
provision are equally clear. The framers of 
the constitution, with the great volume of 
human nature before them, knew that per- 
jury could easily be enlisted on the side of 
oppression; that any man might become the 
victim of private accusation; that declara- 
tions might be proved which were never 
made; and therefore they meant, as they 
have said, that no man should be the victim 
of such secret crimination; but that the pun- 
ishment of this offence should only be in- 
curred by those whose crimes are plain and 
apparent, against whom an open deed is 
proved. 

Now let me ask the opposite counsel what 
security is afforded by the constitution, to 
the best or meanest man in this country, if 
the construction on which they insist be cor- 
rect? and whether, instead of a safeguard 
to the citizen, they do not reduce it to an un- 
meaning phrase? According to the construc- 
tion on which they must insist or abandon 
the prosecution, all that is wanted to fix the 
guilt of treason on any individual is, that 
an insurrection shall have existed somewhere 
in the United States, no matter where. Ob- 
serve, sir, that I am arguing on abstract 
principles, and not with a particular applica- 
tion. But suppose the government wished 
to destroy any man; they find him in Geor- 
gia; an insurrection happens in New Hamp- 
shire. This will suffice for the purpose, and 
if this cause go on they will be obliged to 
contend that less will suffice; that an insur- 
rection is not necessary; but that even a 
peaceable assemblage going down the Ohio 
is sufficient for the purpose. They merely 
undertake to prove the existence of an in- 
surrection; that a number of people have 
committed an act of insurrection; the man 
who is selected to be a victim is dragged 
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from one end of the continent to the other, 
before a judge who is the creature of the 
government, appointed at the pleasure of 
the government, liable to be thrown out of 
office if he offend the government; the cause 
comes on to trial; they pvoye an insurrec- 
tion; and when once this insurrection or as- 
semblage can be proved by two witnesses, 
nothing remains but to connect with it the 
individual thus marked for destruction; and 
as this may be done by evidence of his se- 
cret acts or even his declarations, he may 
be seized and hurried by force from New 
Hampshire to Georgia, or to any part of the 
United States which his accusers may choose 
as best fitted for their purpose; it is in vain 
that he may prove he was not present when 
the offence of which he is accused was com- 
mitted; that he never at any period of his 
life had been there; that the actors and the 
scene were alike unknown to him; wretches 
who, from views of interest or revenge, are 
ready to further the views of his oppressors, 
will present themselves, and he may be con- 
victed of treason in levying open war against 
the government, with people whom he never 
saw, and at a place where he never was. 
Gentlemen may say that this only shows 
that the citizen may be equally the victim 
of false accusations of other offences; that 
it proves nothing but that the innocent may 
be condemned on the testimony of perjured 
witnesses. In no other crime can a man be 
punished except in the county or district 
where he committed the act. Let gentle- 
men mention for what other offence an indi- 
vidual may be tried in a different district 
from the one in which he did the act which 
constitutes the essence of the crime; and 
admitting their principle in its full force, 
what becomes of the constitutional provision 
on this subject? where is the constitutional 
tribunal to try him, "an impartial jury of 
the state wherein the offence has been com- 
mitted?" It is reduced to a mere nullity. 
The constitution meant something; but ac- 
cording to this construction it means noth- 
ing, and deceives instead of affording any 
security. It may be objected that treason- 
able conspiracies might thus go unpunished. 
To this it is a sufficient answer that they 
may be prosecuted and charged according to 
the truth of the case. 

In support of the second proposition, Mr. 
Wickham said that the position of the coun- 
sel for the prosecution was, that in treason 
all are principals, and therefore, in construc- 
tion of law, the accessory was present aid- 
ing and abetting at the time and place where 
the act was committed, and might be so 
charged, although in fact hundreds of miles 
away. But this was evidently a misappli- 
cation of the rule, as aiders and abettors 
after the fact are as much, in construction 
of law, principals, as tnose before the fact. 
And all the precedents show that they must 
be tried, not in the county where the war 
was levied, but where they did the accesso- 
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rial acts which made them principal traitors 
"by relation; and that they must he charged 
specially, in accordance with the facts. This 
rule of law was not founded on arbitrary 
principles, but on maxims of immutable jus- 
tice and reason. The indictment should spe- 
cially state the offence which is intended to 
be proved against the accused. He cannot 
■otherwise be prepared to defend himself. 
An offence different from that which is 
charged against him, and which alone he 
■can be expected to meet with his defence, is 
never allowed to be given in evidence. Does 
this indictment inform us that it is meant 
to be proven that Colonel Burr was not 
present when the overt* act was committed, 
but that he was guilty of treason by being 
connected with those who perpetrated the 
overt act? On the contrary, the plain im- 
port of the indictment was that Colonel Burr 
himself committed and levied war against 
the United States in person. It charges that 
he committed the act on Blennerhassetfs 
Island, with divers persons unknown. And 
it was attempted to prove this charge by 
holding him responsible for the acts of other 
persons, done in his absence, without even 
informing him who those other persons were 
who had committed the acts. He referred 
to the constitutional provision, that **in all 
criminal prosecutions, the party accused 
shall have a speedy and public trial by an 
impartial jury of the state or district where 
the crime was committed ;"' and said this 
was meant to be a substantial provision, se- 
curing a trial by the vicinage; and yet oe- 
cording to the construction contended for it 
is merely illusory, and a native of Virginia, 
who was never out of the limits of* the 
state, o may be hurried off to New Hamp- 
shire, and tried there for an offence which 
he never did commit, and which it is impos- 
sible he should have committed. 

It must be admitted that an aider and abet- 
tor after the fact must be tried in the county 
-and district where he committed the offence; 
and what sufficient reason can be assigned 
for a different rule in the case of an aider and 
abettor before the fact? The only precedent 
that could be found of the trial of an aider or 
abettor before the fact showed that the rule 
was the same. Sir Nicholas Throgmorton 
was indicted for levying war against the 
-queen, and the evidence was a connection 
with Sir Thomas Wiatt, who raised an insur- 
rection in Kent, and marched towards Lon- 
don, but did not enter the jurisdiction of the 
city, which begins at Temple Bar. Yet Throg- 
morton was tried within the jurisdiction of 
the city, and the lord mayor presided at the 
trial, and he was acquitted. In the indict- 
ment against Mary Speke (in Tremaine's P. 

« The trial and conviction of a man in a state 
which he never was in until after the commis- 
sion of the crime is no anomaly. See People v. 
Adams, 3 Demo, 190, 1 Const. [1 X. Y.] 173. 
See, also, note A at the end of Chief Justice 
Marshall's opinion in "his case. 



C.) for aiding the Duke of Monmouth and 
others in the act of levying war against the 
king, the charge is special, that she, "know- 
ing the said James Scott (the Duke of Mon- 
mouth) to be a false traitor, and that he, with 
many other false traitors, to the number of 
four thousand, had- assembled and collected, 
and had traitorously prepared and levied and 
raised war, insurrection, and rebellion against 
the king, &c, did cause to be conveyed and 
carried to the said James Scott, &c, cart 
loads of bread and cheese," &c. In a case of 
felony such an accomplice would be an acces- 
sory before the fact. There are in law but 
two species of accessories: one before and the 
other after. In the Case of Somervile, And. 
C. P. 10G, it appears to have been settled, on 
great consideration, "that aiders and other 
procurers of the treason should be indicted 
specially for the procurement." 

Mr. W. argued that if it is proper to charge 
an aider and abettor who was not present at 
the committing of the overt act, generally, as 
if he were present, in one case, it must be 
proper in all cases. The rule must be gen- 
eral, applying alike to all kinds of treason. 
To show the absurdity of such a rule, he re- 
ferred to a statute of 2S Hen. VTH. c. 18, by 
which "marrying any of the king's children, 
or reputed children, or his sisters, or aunts of 
the father's part, or children of the king's 
brethren or sisters, without the king's license 
under his great seal, or deflowering any of 
them," is enacted to be treason. Now, said 
he, we may suppose a very probable case, 
that of a female accomplice in one of these 
treasons; for instance, one of the maids of 
honor, should be prosecuted for aiding and 
abetting the principal traitor; would she be 
indicted by her name, as a female, with the 
addition of spinster, for marrying the king's 
aunt, or deflowering his daughter? or would 
she be charged specially with aiding or abet- 
ting the male person who did the act? By 
another act of parliament of the same reign 
it is made treason in any woman the king 
shall intend to marry, thinking her to be a 
true maid, to marry him if she be not so. 
Now it is a very possible case that the para- 
mour of such a woman (I will suppose her 
to be one of the maids of honor and him a 
lord of the bed-chamber) should aid her in 
imposing upon the king. She is tried, found 
guilty, and executed. How is he to be char- 
ged? Would he be indicted by the name of 
A B, gentleman, or by his title of lord, for 
marrying the king, not being an unspotted 
virgin, or to use the language of the act, a 
"pure and clean maid?" Mr. W. cited and 
commented upon other authorities in support 
of the position that the indictment must 
charge the facts specially, and that they must 
be proved as laid. 

In support of the third proposition, Mr. W. 
contended that even admitting the doctrine 
to be true in this country, that all are prin- 
cipals in treason, and Whatever would make a 
man an accessory in felony will make him a 



U. S. v. BURR (Case No. 14,693) 



[25 Fed. Cas. page 122J 



principal in treason, it is nevertheless true 
that the crime of a person who advises or 
procures an overt act of treason to be com- 
mitted by others, must be accessorial in its 
character; and the rule that those who ac- 
tually committed the deed must first be con- 
victed, still holds good. . The reason of the 
rule, that a man is not to be charged, by re- 
lation, with the criminal acts of others until 
said acts are proved in the only legal way, 
that is to say, by a record of the conviction 
of those who committed them, applied with 
equal force to treason as to any other crime, 
whether the aider, adviser, or procurer was 
held to be a principal or an accessory. If 
Blonnerhassett and Tyler were not guilty of 
treason, then it was impossible that Colonel 
Burr could be guilty of treason in aiding, ad- 
vising, or procuring them to commit the 
crime. But if this indictment can be sus- 
tained, then the guilt of Blennerhassett and 
Tyler may be established in a trial to which" 
they are not parties. But, he said, it was un- 
necessary to rely on general reasoning, how- 
ever conclusive, as express authorities may be 
adduced. He then cited 1 Hale, P. C. p. 613, 
where it is said that "as to the course of pro- 
ceeding, it hath been, and indeed ought to be 
the course, that those who did actually com- 
mit the very fact of treason should be first 
tried, before those that are principals in the 
second degree, because otherwise this incon- 
venience might follow, viz.: That the prin- 
cipals in the second degree might be convict- 
ed, and yet the principals in the first degree 
might be acquitted, winch would be absurd." 
He also cited other authorities to the same 
effect, viz: 2 Hale, P. C. 22;$; Somervile's 
Case, And. C. P. 100, 20 Eliz.; Fost. Crown 
Law, 341-347, and East, Crown Law, c. 2, 
§ 20, p. 100. He admitted that a different 
rule was laid down by Sergeant Hawkins, in 
Hawk. P. C. (Leach's Ed.) bk. 2, c. 27. § 2, 
pp. 439, 440. But he gives only a general ex- 
pression of the rule, goes into no detail, and 
does not pretend to argue the question. And 
Mr. Leach, his able and accurate commenta- 
tor, has a note on this very passage, in which 
he corrects the generality of the expression, 
and confines it to treason in compassing the 
death of the king. 

Mr. W. said it was possible that an objec- 
tion might be made, that "the accomplice may 
waive the benefit of the law, and submit to 
a trial," and that as the accused has done so 
in the present instance, the objection now 
comes too late. A reference to the authori- 
ties and a moment's consideration will satisfy 
the court that there can be no force in this 
objection. The indictment gives us no infor- 
mation of the nature of the charge; it is 
against Col. Burr himself, who had no reason 
to doubt that it was meant to be proved, that 
he in person committed the overt act of trea- 
son in levying war as principal in the first de- 
gree. The charge that the act was commit- 
ted by him, in conjunction with persons un- 
known, excludes the idea of a derivative trea- 



son or a responsibility for the act of any par- 
ticular individual or set of men. But if it 
were specially charged, and the person whose 
acts the accused was to answer for were- 
named in the indictment with every neces- 
sary description of time, place, and circum- 
stances, the party going to trial according to- 
the course of the court without a special pray- 
er to be tried before the principal, and an ex- 
press waiver of his right entered on records 
could not be concluded from making this ex- 
ception. The words "waive the benefit of the 
law," mean an express renunciation of a 
right, and none such certainly has been made- 
in the present instance. 

In support of the fourth proposition, Mr. \V. 
went into an examination of the question, 
"What properly constitutes the crime of levy- 
ing war?" He contended that force and mili- 
tary array were essential ingredients; neither 
of which had been proved at Blennerhassett's 
Island. He did not claim that actual force 
was absolutely necessary when there was a 
sufficient display of men and means to effect 
the object by intimidation. If a body of 
men. sufficient in number and means to take 
the capital, and all the property in it, should 
inarch into the city, and find no opposition, 
they would accomplish their object by terror 
of numbers and warlike appearance. This 
is denominated potential force; the object is 
accomplished without the actual exertion of 
force, though force sufficient to accomplish it 
is employed. He referred to the trial of 
Fries [Case No. 5,126], to show that even Mr. 
Rawle and Mr. Sitgreaves, the counsel for the 
prosecution, admitted that force of this char- 
acter, at least, was necessary. He also refer- 
red to many English authorities to prove that 
force and military array are necessary ingre- 
dients, under the statute of 25 Edw. Ill, of 
the crime of levying war. He insisted that in 
so far as any expressions were to be found in 
the opinion of the supreme court in the Case- 
of Bollman and Swartwout [supra], which 
might seem to imply that force was not nec- 
essary, they were obiter and extra-judicial. 
He cited other authorities which are here 
omitted, and insisted that the evidence wholly 
failed to show that there had been anything 
like force, or violence, or military array dis- 
played on Blennerhassetfs Island. 

Mr. AVirt, after some introductory remarks,, 
said: 

This motion is a bold and original stroke in 
the noble science of defence. It marks the 
genius and hand of a master. For it gives to- 
the prisoner every possible advantage, while 
it gives him the full benefit of his legal de- 
fence: the sole defence which he would be- 
able to make to the jury, if the evidence were 
all introduced before them. It cuts off from 
the prosecution all that evidence which goes* 
to connect the prisoner with the assemblage 
on the island, to explain the destination and 
objects of the assemblage, and to stamp be- 
yond controversy the character of treason 
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upon it. Connect this motion with that which 
was made the other day to compel us to be- 
gin with the proof of the overt act, in which 
from their zeal gentlemen were equally san- 
guine, and observe what would have been the 
effect of success in both motions. We should 
have been reduced to the single fact, the in- 
dividual fact, of the assemblage on the island, 
without any of the evidence which explains 
the intention and object of that assemblage. 
Thus gentlemen would have cut off all the 
evidence which carries up the plot almost to 
its conception, which at all events describes 
the first motion which quickened it into life 
and follows its progress until it attained such 
strength and maturity as to throw the whole 
western country into consternation. Thus of 
the world of evidence whicn we have, we 
should have been reduced to the speck, the 
atom which relates to Blennerhassett's Island. 
General Baton's deposition, (hitherto so much 
and so justly revered as to its subject,) stand- 
ing by itself, would have been without the 
powerful fortification derived from the cor- 
roborative evidence of Commodore Truxton, 
and the still stronger and most extraordinary 
coincidence of the Morgans. Standing alone, 
gentlemen would have still proceeded to 
speak of that anidavit as they have hereto- 
fore done; not declaring that what General 
Eaton had sworn was not the truth, but that 
it was a most marvelous story! a most won- 
derful tale! and thus would they have con- 
tinued to seek in the bold and wild extrav- 
agance of the project itself an argument 
against its existence, and a refuge from pub- 
lic indignation. But that refuge is taken 
away. General Eaton's narration stands con- 
firmed beyond the possibility of rational 
doubt. But I ask what inference is to be 
drawn from these repeated attempts to stifle 
the prosecution and smother the evidence? If 
the views of the prisoner were, as they have 
beefi so often represented by one of his coun- 
sel, highly honorable to himself and glorious 
to his country, why not permit the evidence 
to disclose these views? Accused as he is of 
high treason, he would certainly stand acquit- 
ted, not only in reason and justice, but by the 
maxims of the most squeamish modesty, in 
showing us by evidence all this honor and this 
glory which his scheme contained. No, sir, 
it is not squeamish modesty; it is no fastid- 
ious delicacy that prompts these" repeated ef- 
forts to keep back the evidence; it is appre- 
hension; it is alarm; it is fear; or rather it 
is the certainty that the evidence, whenever 
it shall come forward, will fix the charge; 
and if such shall appear to the court to be the 
motive of this motion, your honors, I well 
know, will not be disposed to sacrifice public 
justice committed to your charge, by aiding 
this stratagem to elude the sentence of the 
law; you will yield to the motion no further 
than the rigor of legal rules shall imperiously 
constrain you. 

I shall proceed now to examine the merits 
of the motion itself, and to answer the argu- 



ment o'f the gentleman (Mr. Wiekham) who 
opened it I will treat that gentleman with 
candor. If I misrepresent him it will not be 
intentionally. I will not follow the example 
which he has set me on a very recent occa- 
sion. I will not complain of flowers and 
graces where none exist. I will not, like him, 
in reply to an argument as naked as a sleep- 
ing Venus, but certainly not half so beautiful, 
complain of the painful necessity I am under, 
in the weakness and decrepitude of logical 
vigor, of lifting first this flounce and then 
that furbelow before I can reach the wished- 
for point of attack.? I keep no flounces or 
furbelows ready manufactured or hung up 
for use in the millinery of my fancy, and if I 
did I think I should not be so indiscreetly im- 
patient to get rid of my wares as to put them 
off on improper occasions. I cannot promise 
to interest you by any classical and elegant 
allusions to the pure pages of Tristram Shan- 
dy. I cannot give you a squib or a rocket in 
every period. For my own part, I have al- 
ways thought these flashes of wit, (if they 
deserve that name,) I have always thought 
these meteors of the brain which spring 
up with such exuberant abundance in the 
speeches of that gentleman, which play on 
each side of the path of reason, or, sporting 
across it with fantastic motion, decoy the 
mind from the true point in debate, no better 
evidence of the soundness of the argument 
with which they are connected, nor, give me 
leave to add, the vigor of the brain from 
which they spring, than those vapors which' 
start from our marshes and blaze with a mo- 
mentary combustion, and which, floating on 
the undulations of the atmosphere, beguile 
the traveller into bogs and brambles, are evi- 
dences of the firmness and solidity of the 
earth from which they proceed. I will en- 
deavor to meet the gentleman's propositions 
in their full force, and to answer them fairly. 
I will not, as I am advancing towards them 
with my mind's eye, measure the heighth, 
breadth, and power of the proposition; if I 
find it beyond my strength, halve it; if still 
beyond my strength, quarter it; if still neces- 
sary, subdivide it into eighths; and when, 
by this process, I have reduced it to the prop- 
er standard, take one of these sections and 
toss it with an air of elephantine strength and 
superiority. If I find myself capable of con- 
ducting, by a fair course of reasoning, any one 



7 This was in allusion to the following passage 
in a speech delivered by Mr. Wiekham in an 
earlier stage of the trial, which is omitted in this 
work: "I heard the gentleman with pleasure, 
and felt extremely obliged to him for scattering 
over the barrenness of law such a vari rtt y of 
flowers. His profuse embellishments reminded 
me of a Roman epigram on a lady who was so 
completely enveloped in decorations that she was 
really the smallest part of herself. It was pre- 
cisely so with the gentleman's argument It 
was so ornamented and covered up with figures 
and graces that it constituted the least part of 
itself, and it was only by lifting a flounce here 
and a furbelow there that you could get a 
glimpse of the argument" 
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of his propositions to an absurd conclusion, I 
will not begin by stating that absurd conclu- 
sion as the proposition itself which I am go- 
ing to encounter. 

Mr. Wirt then proceeded to discuss, seria- 
tim, the four propositions laid down by Mr. 
Wickham, and to reply to his arguments in 
support of them. In many of that gentle- 
man's general propositions he concurred: that 
the constitution was intended to guard 
against arbitrary and constructive treasons; 
that the principles of sound reason and liberty 
require their exclusion; and that the con- 
stitution is to be interpreted by the rules of 
reason and moral right. He found it diffi- 
cult to reconcile some of the positions of Mr. 
Randolph with the rules of Mr. Wickham, 
for while one tells us to interpret the consti- 
tution by sound reason, the other exclaims, 
"Save us from the deductions of common 
sense!" Mr. Wickham having read the con- 
stitutional definition of treason, and given 
the rule by which it was to be interpreted, it 
was natural to expect that he would have 
proceeded directly to apply that rule to the 
definition, and give us the result. But while 
we were expecting this, even while we have 
our eyes on the gentleman, he vanishes like 
a spirit from American ground, and we see 
him no more until we see him in England, 
resurging, by a kind of intellectual magic, in 
the middle of the sixteenth century, compla'n- 
ing most dolefully of my Lord Coke's bowels. 
Before we follow him in this excursion, it 
may be well to inquire what it was that in- 
duced him to leave the regular track of his 
argument. I will tell you what it was. It 
was, sir, the decision of the supreme court in 
the Case of Bollman and Swartwout. It was 
the judicial exposition of the constitution by 
the highest court in the nation, upon the 
very point which the gentleman was consid- 
ering, which made him take this flight to 
England, because it stared him in the face 
and contradicted his position. Sir, if the 
gentleman had believed this decision to be 
favorable to him, we should have heard of it 
in the beginning of his argument, for the 
path of inquiry in which he was led him 
directly to it. Interpreting the American con- 
stitution, he would have preferred no au- 
thority to that of the supreme court of the 
country. Yes, sir, he would have immediate- 
ly seized this decision with avidity. He 
would have set it before you in every possi- 
ble light. He would have illustrated it. He 
would have adorned it. You would have 
seen it, under the action of his genius, ap- 
pear with all the varying grandeur of our 
mountains in the morning sun. He would 
not have relinquished it for the common law, 
nor have deserted a rock so broad and solid 
to walk upon the waves of the Atlantic. But 
he knew that this decision closed against 
him completely the very point for which he 
was laboring. Hence it was that the deci- 
sion was kept so sedulously out of view, un- 
til, from the exploded materials of the com- 



mon law, he thought he had reared a Gothic 
edifice so huge and so dark as quite to over- 
shadow and eclipse it. Let us bring it from 
this obscurity into the face of day. We who 
are seeking truth and not victory, whether 
right or wrong, have no reason to turn our 
eyes from any source of light which pre- 
sents itself, and least of all from a source so 
high and so respectable as the decision of the 
supreme court of the United States. The in- 
quiry is whether the presence at the overt act 
be necessary to make a man a traitor. The 
gentlemen say that it is necessary — that he 
cannot be a principal in the treason without 
actual presence. What says the supreme 
court in the Case of Bollman and Swartwout? 
"It is not the intention of the court to say 
that no individual can be guilty of this 
crime who has not appeared in arms against 
his country. On the contrary, if war be 
actually levied, that is, if a body of men be 
assembled for the purpose of effecting by 
force a treasonable purpose, all those who 
perform any part, however minute, or how- 
ever remote from the scene of action, and 
who are actually leagued in the general con- 
spiracy, are to be considered as traitors." He 
insisted that this decision of the supreme 
court had settled the principle that actual 
presence was not necessary, and that the 
passage upon which he relied was not a mere 
obiter dictum, and not extra judicial; that 
in the Case of Bollman and Swartwout the 
question whether actual presence at the place 
where the overt act was committed was nec- 
essary to constitute the crime of treason was 
a material question to be considered by the 
court. 

That a law should be so construed as to ad- 
vance the remedy and repress the mischief 
is not more a rule of common law than a 
principle of reason; it applies to penal as 
well as to remedial laws. So also the maxim 
of the common law, that a law as well us a 
covenant should be so construed that its object 
may rather prevail than perish, is oae of the 
plainest dictates of common sense. Apply 
these principles to the constitution. Gentle- 
men have said that its object was to prevent 
the people from being harassed by arbitrary 
and constructive treason. But its object, I 
presume, was not to declare that there was 
no such crime. It certainly did not mean to 
encourage treason. It meant to recognize the 
existence of the crime and provide for its 
punishment The liberties of the people, 
which require that the offence should be 
defined, circumscribed, and limited, required 
also that it should be certainly and adequate- 
ly punished. The framers of the constitu- 
tion, informed by the examples of Greece and 
Rome, and foreseoing that the liberties of 
this republic might one day or other be seized 
by the daring ambition of some domestic 
usurper, have given peculiar importance and 
solemnity to the crime, by ingrafting it upon 
the constitution. But they have done this 
in vain if the construction contended for on 
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the other side is to prevail. If it require ac- 
tual presence at the scene of the assemblage 
to involve a man in the guilt of treason, how 
easy will it he for the principal traitor to 
avoid this guilt and escape punishment for- 
ever? He may go into distant states, from 
one state to another. He may secretly wan- 
der like a demon of darkness from one end 
of the continent to the other. He may enter 
into the confidence of the simple and unsus- 
pecting. He may pour his poison into the 
minds of those who were before innocent. 
He may seduce them into a love of his per- 
son, offer them advantages, pretend that his 
measures are honorable and beneficial, con- 
nect them in his plot and attach them to his 
glory. He may prepare the whole mech- 
anism of the stupendous and destructive en- 
gine and put it in motion. Let the rest be 
done by his agents. He may then go a hun- 
dred miles from the scene of action. "Let 
him keep himself only from the scene of the 
assemblage and the immediate spot of battle, 
and he is innocent in law, while those whom 
he has deluded are to suffer the death of 
traitors! Who is the most guilty of this trea- 
son, the poor, weak, deluded instruments, or 
the artful and ambitious man who corrupted 
and misled them? There is no comparison 
between his guilt and theirs, and yet you se- 
cure impunity to him, while they are to suf- 
fer death! Is this according to the rules of 
reason? Is this moral right? Is this a 
means of preventing treason? Or rather, is 
it not in truth a direct invitation to it? Sir, 
it is obvious that neither reason nor moral 
right requires actual presence at the overt act 
to constitute the crime of treason. Put this 
case to any common man, whether the ab- 
sence of a corruptor should exempt him from 
punishment for the crime which he has ex- 
cited his deluded agents to commit, and he 
will instantly tell you that he deserves infi- 
nitely more severe punishment than his mis- 
guided instruments. There is a moral sense 
much more unerring in questions of this sort 
than the frigid deductions of jurists or phi- 
losophers; and no man of a sound mind and 
heart can doubt for a moment between the 
comparative guilt of Aaron Burr (the prime 
mover of the whole mischief) and of the 
poor men on Blennerhassett's Island who 
called themselves Burr's men. In the case 
of murder, who is the most guilty, the igno- 
rant, deluded perpetrator or the abominable 
instigator? The decision of the supreme 
court, sir, is so far from being impracticable 
on the ground of reason and moral right, that 
it is supported by their most obvious and 
palpable dictates. Give to the constitution 
the construction contended for on the other 
side, and you might as well expunge the 
crime from the criminal code; nay, you had 
better do it, for by this construction you 
hold out the lure of impunity to the most 
dangerous men in the community, men of 
ambition and talents, while you loose the 
vengeance of the law on the comparatively 
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innocent If treason ought to be repressed, 
I ask you who is the most dangerous and 
the most likely to commit it? The mere in- 
strument who applies the force, or the daring, 
aspiring, elevated genius who devises the 
whole plot, but acts behind the scenes? 

Mr. Wirt then argued that the decision of 
the supreme court was supported by the law 
of England. He cited Lord Coke, 3 Inst. p. 
9, where, commenting on the words in the 
statute of Edward III. which make our -con- 
stitutional definition of treason, he says: "If 
many conspire to levy war, and gome do 
levy the same according to the conspiracy, 
this is treason in all, for in treason all are 
principals, and war is levied." He also re- 
ferred to similar passages in pages 16 and 
21, Id. He also cited Hale, P. C. 214, where 
the same doctrine is laid down in terms equal- 
ly distinct and emphatic: "But if many con- 
spire to counterfeit, or counsel or abet it, 
and one of them doth the fact upon that • 
counselling or conspiracy, it is treason in all, 
and they may be all indicted for counterfeit- 
ing generally, for in such case in treason all 
are principals.'* The same doctrine is in ef- 
fect laid down in pages 323, 32$, 339. Hawk- 
ins and Foster support the same doctrine. 
"Also, there can be no doubt but that he 
who by command or persuasion induces an- 
other to commit treason, is himself a traitor, 
(for without question, by such means he 
would be accessory to a felony,) and it is an 
uncontroverted rule that whatever will make 
a man an accessory in felony will make him 
a principal in treason." 1 Hawk. P. C. c. 
17, § 39. Poster (page 341) says: "It is well 
known that, in the language of the law, 
there are no accessories in treason. All are 
principals." "Every instance of incitement, 
aid, or protection, which in the case of fel- 
ony will render a man an accessory before 
or after the fact, in the case of high treason, 
whether it be treason at common law or by 
statute, will make him a principal in the 
treason, unless the case be otherwise pro- 
vided for by the statute creating the same," 
&c. Mr. Wirt referred to Judge Tucker's 
argument to prove that the doctrine that in 
treason all are principals is not the estab- 
lished law of England, and after passing a 
high encomium upon the learning, ability, 
and virtue of the author, said: "However 
sincerely I revere him, yet, certainly, when 
the question is, 'What is the law of England?* 
it cannot be considered as disrespectful to 
our learned and virtuous countryman to pre- 
fer the authority of such men as Coke, Hale, 
Hawkins, and Foster, to his." Mr. Wirt 
then adverted to the assertion of Mr. "Wick- 
ham, that but two cases can be found in the 
books of accessories before the fact having 
been adjudged guilty as principals. But he 
admits (said Mr. Wirt) that there are several 
cases of accessories after the fact being so ad- 
judged. The gentleman had inverted the or- 
der of the guilt. He apprehended no case 
could be found which will show that acces- 
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sories after the fact are as criminal as those 
before the fact. It was for a long time 
doubted in England whether accessories after 
the fact were principals; but it was never 
doubted that accessories before the fact were 
principals. 2 Hawk. P. C. c. 29, § 3. The 
gentleman had read the case of Sir Nicholas 
Throgmorton's sufferings, as they are pre- 
sented as a Gorgon's head by Judge Tucker 
— not as an illustration of the law, but by 
way of exciting our horror against a cor- 
rupt judge. The prosecution did not rely 
upon the authority of that case. What could 
be the gentleman's motives in reading this 
-case with a countenance and cadence of such 
peculiar pathos? Was it to excite our sym- 
pathies, under the hope that our apprehen- 
sions and feelings, when once set afloat, 
might, for the want of some other living ob- 
ject, be graciously transferred to his client? 
It was with the same view, he presumed, that 
• the gentleman gave us the pathetic and af- 
fecting story of Lady Lisle, as it is touched 
by the elegant, chaste, and delicate pencil of 
Hume. It was with the same views, also, 
that he recited from the same author the 
deep, perfidious, and' bloody horrors of a 
Kirk and a Jeffries. Sensible that there was 
nothing in the virtues of his client or in this 
case to interest us, he borrowed the sufferings 
and the virtues of a Throgmorton and a 
Lady Lisle to enlist our affections and set 
our hearts a bleeding, hoping that our pity, 
thus excited, might be transferred and at- 
tached to his client. He hoped that the 
counsel for the prosecution felt as much 
horror at the infernal depravity of Judge 
Bromley, and the sanguinary and execrable 
tyranny of Judge Jeffries, as they or any 
other gentleman can feel. But these cases 
do not apply to merciful and immaculate 
judges. He did not think it very respectful 
to this court to adduce such cases. They 
seem to be held up in terrorem, from an ap- 
prehension that their authority would be ad- 
mitted here, but we apprehend no such con- 
sequence. 

In answer to Mr. Wickham's argument 
that since the revolution of 1C88 the British 
decisions have leaned the other way, and go 
to show that accessorial acts do not make 
a principal in treason, Mr. Wirt said that 
the conclusion was based on no adjudged 
case, nor even upon any obiter dictum of 
any judge. It has no other foundation than 
the impunity of those who. aided the Pre- 
tender—who fought his battles or aided him 
in his fight. This was the mere policy of the 
house of Hanover. The pretensions of the 
Stuarts had divided the British nation. 
Their adherents .were many and zealous. 
Their pretensions were crushed in battle. 
Two courses were open to the reigning mon- 
arch—either by clemency and forbearance 
to assuage the animosity of his enemies and 
brace his throne with the affections of his 
people, or to pirsue his enemies with ven- 
geance and wanton cruelty, and unsettle and 



float his throne in the blood of his subjects. 
He chose the former course; and because, 
either froin magnanimity or policy, or both, 
he spared them, the gentleman supposes the 
law of treason was changed, and that they 
could not be punished. 

Mr. Wirt adverted to the doctrine advanced 
by Mr. Wickham, that "a statute made in 
aid or affirmance of the common law carries 
with it all common law consequences," but 
"if a new felony be created by statute no 
common law consequences follow;" and con- 
tended that the authorities cited by Mr. 
Wickham in support of this position do not 
sustain it. He claimed that from the au- 
thorities cited these two positions were fair- 
ly deducible: First: That when a statute 
creates a new felony, unknown to the com- 
mon law, although the statute says nothing 
about accessories to that felony, yet they 
exist and are punishable under the act; un- 
less the peculiar wording of the statute pre- 
cludes it, as in the statute of 28 Hen. VIII. 
c. 15. Secondly: That accessories are not 
the mere creatures of the common law; they 
may derive their existence from a statute 
solely, and that by mere implication under 
that statute. Since, then, accessories are not 
the creatures merely and solely of the com- 
mon law, it makes no difference whether the 
common law exist here or not; accessories 
may nevertheless exist. Since a statute cre- 
ating an offence impliedly embraces acces- 
sories, not by the operation of common law, 
but by the reason and nature of things, an 
American statute may impliedly embrace ac- 
cessories, since whatever we may think of 
the existence of the common law in this 
country, no American, I hope, will doubt 
that reason and its deductions exist here. 
The only fair inference from Mr. Wickham's 
positions and authorities is, that if a statute 
of the United States were to adopt a com- 
mon law phrase, in the creation of an of- 
fence, no common law consequences would 
follow, because we have no common law.* 
But this is a moot point, because while the 
constitution and act of congress adopt the 
word "treason," they define in what it shall 
consist. I see no benefit that the gentleman 
could derive from these positions if they 
were admitted. If he meant to say that ac- 
cessories are the mere creatures of the com- 
mon law, and therefore cannot exist in this 
country, where there is no common law. I 
answer. First: That if the position were 
true, it would not affect this case, because 
within the reason of the doctrine touching 
principal and accessories, the part which the 
prisoner bore in this transaction would con- 
stitute him a principal. Secondly: If his 
conduct were of such a nature as* to make 
him an accessory, I hold that we have a 
right to look to the common law to ascertain 
whether he be not a principal in this case. 

First, I contend that the part which the 
prisoner bore in this transaction would con- 
stitute him a principal. Gentlemen say that 
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all are accessories who are not present at the 
-commission of the offence. We, on the con- 
trary, contend that even in inferior felonies, 
a man may be a principal without actual 
presence. Let us examine this question. 
The law recognizes a legal as well as an ac- 
tual presence. Before I refer to the hooks 
to explain this distinction, I beg leave to 
make one remark, that in order to determine 
the degree of proximity which should be be- 
tween the principal and accessory, it is nec- 
essary to look into their acts and consider 
the nature of the crime and the extent of the 
theatre which it requires for its perpetra- 
tion. A man may be legally present, al- 
though actually absent; even in felony legal 
presence makes a man as much a principal 
as actual presence. I beg leave to introduce 
a series of cases which go to unfold and es- 
tablish this distinction, most of which my 
friend Mr. MacRae has already mentioned. 
You will find in the progress of these cases, 
the sphere of legal presence perpetually ex-* 
tending itself in proportion to the nature of 
the crime and the extent of theatre neces- 
sary for its commission. You will observe 
that as the theatre widens the scale of prox- 
imity is extended. The first case is in Hale, 
P. C. 439, "If divers persons come to make 
an affray, and are of the same party, and 
come into the same house, and one be killed 
in one of the rooms, those that are of that 
party, and that came for that purpose, though 
in other rooms of the same house, shall be 
said to be present" Here the house is the 
theatre, and it is required that those who 
are to be implicated as principals shall be in 
the other rooms of the same house. The 
next is the case of the Lord Dacre. Here, 
as the park was the theatre of the meditated 
crime, the scale of proximity is enlarged, 
and it was enough that the Lord Dacre and 
his associates were in the same park to im- 
plicate them in the guilt. The next is Pud- 
sey's Case, which is thus stated in 1 Hale, 
P. C. 534: "Pudsey and two others, viz., A. 
and B, assault C, to rob him. in the high- 
way, but C escapes by flight, and as they 
were assaulting him, A rides from Pudsey 
and B and assaults D, out of the view of 
Pudsey and B, and takes from him a dagger 
"by robbery, and came back to Pudsey and 
B, and for this Pudsey was indicted and con- 
victed of robbery— though he assented not 
to the robbery of D, neither was it done in 
his view— because they were all three as- 
sembled to commit a robbery, and this tak- 
ing of the dagger was in the mean time." 
Here, as the highway and the whole forest 
was the scene of action, a still less degree 
of proximity was required than in either of 
the preceding cases; and, indeed, no limit 
-of proximity is stated at all. But this case 
of Pudsey is irresistibly strong in another 
-point of view, and contains a principle which 
covers the case at bar completely. He and 
bis colleagues were leagued for the general 
purpose of robbing; they went out upon this 



purpose, and although Pudsey was not only 
absent at the particular act of robbing D, 
but gave no assent to that particular act, yet 
he was involved in the guilt of it, and suf- 
fered accordingly. The same author (page 
537) contains a case which is, if possible, 
still stronger to the same purpose. It is the 
case of two' men who go out for the purpose 
of robbing on the highway or committing a 
burglary. Although one only commits the 
offence, and the other, so far from being 
present, is actually engaged in the perpetra- 
tion of a different offence, at a different 
place, yet this other is equally involved in the 
offence committed by the first. Hence, it is 
not actual presence which makes a principal 
in felony. It is merely their goinjj forth 
leagued in the same geneial design, and their 
readiness to co-operate for effecting the com- 
mon purpose. Suppose two men in the coun- 
ty of Bedford or Campbell should concert the 
murder of a man who had removed from 
thence to this place, and should set off to- 
gether to effect this purpose, but that not 
knowing whether he had fixed his residence 
in Richmond or Manchester, they should on 
their arrival separate — one should enter Rich- 
mond and the other Manchester. They both 
agree and determine that he who had the 
first chance should kill him, and they also 
agree to return together and to assist and 
protect each other. He who enters Rich- 
mond commits the murder. Would not the 
other who went into Manchester be a prin- 
cipal in the murder? They were both en- 
gaged in the same unlawful design of mur- 
dering the same individual. They set off 
together and intend to i-eturn together. 
There was a conceit between them, and each 
was ready to co-operate with the other in 
carrying this murderous design into effect. 
Here, then, is a case of a legal presence, 
though the person is actually absent, involv- 
ing him in the guilt of actual presence. 
Foster, 349, 350, thus treats the subject: 
"When the law requires the presence of the 
accomplice at the perpetration of the fact, 
in order to render him a principal, it doth not 
require a strict, actual, immediate presence," 
&c. The reason of the law is the soul of the 
law. What is the reason, then, which, ac- 
cording to Foster, constitutes this legal pres- 
ence? It is that the cause is a common 
cause; that each man operates in his station 
towards the same common end; that the 
part each man takes tends to give counte- 
nance, encouragement, and protection to the 
whole gang, and to insure the success of 
their whole enterprise. Whoever, in any 
crime, performs a part within this descrip- 
tion, is legally present, and a principal in 
that crime. Foster (in pages 353, 354), after 
stating that general resolutions against all 
opposers, whether explicitly entered into or 
to be collected from their numbers, arms, or 
behavior at the scene of action, had always 
been considered as strong ingredients in 
cases of constructive presence, concludes 
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thus: "In eases of homicide, committed in 
consequence of them, every person present 
in the sense of the law when the homicide 
hath been committed, hath been involved in 
the guilt of him that gave the mortal blow. 
The offences that Lord Dacre and Pudsey 
stood charged with, as principals, were com- 
mitted far out of their sight and hearing; 
and yet both were holden to be present. It 
was sufficient that at the instant the facts 
were committed they were of the same party, 
and upon the same pursuit, and under the 
same engagement and expectation of mutual 
defence and support, with those who did the 
facts." 

Let us apply the reasoning and principles 
of those cases to the case of Aaron Burr. In 
order to do this with propriety, we must con- 
sider the nature of the crime charged upon 
the prisoner, the theatre required for its per- 
petration, and the various parts to be per- 
formed in promotion of the general purpose. 
We must consider the difference between 
treason and felony; that treason occupies a 
much wider space; that if there have been 
an act of treason in this case it may be said 
to have covered the United States ; and, 
therefore, you will not require the same de- 
gree of proximity between the accessory and 
principal as you would in a common felony. 
I proceed, then, to make this application. 
The charge in the indictment is treason, in 
levying war against the United States. The 
objects imputed to the prisoner are the sei- 
zure of Orleans and the separation of the 
states. Was not Aaron Burr of the same 
party, with the same design, and upon the 
same pursuit? Did he not first create the 
party? Did he not enlist the men and en- 
gage them in his project? And did they not 
all call themselves his men? Were they not 
all under the same agreement and expecta- 
tion of mutual defence and support? Was 
it not a common cause with them? Did he 
not place each man to operate at his station, 
at Qne and the same instant, towards the 
same common end? Did not the part which 
each man took tend to give countenance, en- 
couragement and protection to the whole 
gang, and to insure the success of their com- 
mon enterprise? Was not the prisoner with- 
in every reason and principle assigned for 
the constitution of legal presence, and there- 
fore a principal in the treason? If it be ur- 
ged that the prisoner gave no express assent 
to the particular meeting on the island, it 
may be answered that neither did Pudsey, 
in the case cited, assent to the particular 
robbery of D by A; but Pudsey and A had 
the same common purpose, which involved 
them in the same common guilt. So the pur- 
pose of the prisoner and the men upon the 
island was a common purpose; and there- 
fore their guilt is the same. But an error 
seems to have arisen in considering the overt 
act as the treason; the overt act is only the 
evidence of it. The moral guilt is in their 
intention. The overt act or assemblage on 



the island was not the object, the end, the- 
consummation of the treason; it was a mere- 
transient effect of it, an incidental evolution 
of the design. We must not, therefore, ap- 
ply the doctrines just investigated to the act 
on Blennerhassett's Island. We must con- 
sider the prisoner's local position, not in 
reference to the assemblage, but to the gen- 
eral and grand object of the treason; not in 
reference to the island, but to the great the- 
atre which the treason required, and on 
which it was acting, from New York to Or- 
leans. For the object was not Blennerhas- 
sett's Island, but the empire of the West, 
formed in the North; the splendid purpose 
of seizing Orleans and rending the whole 
Union forcibly asunder. The whole country 
from Beaver to New Orleans was the scope 
of action. Bun*, therefore, was not only le- 
gally but actually present on this theatre of 
action. In those cases of felony, the prox- 
imity between the accessories and principal 
* actors was measured according to what was 
inl ended to be done. Here, the object was 
not an island but a kingdom; the theatre of 
action was much more extensive, and the 
proximity between the parties engaged in it 
must be proportionably enlarged. The part 
which the prisoner took in this transaction 
is such as in the case of felony would make 
him a principal and not an accessory, as the 
gentlemen contend; and consequently, ac- 
cording not only to the reasoning of all those 
cases, but to their own arguments, the pris- 
oner must be considered as a principal in the 
treason. 

Secondly: Let me inquire whether we have 
not a right to look at the common law, to 
show that the prisoner is a principal. Let us 
admit, for the sake of argument, (what is cer- 
tainly disproved,) that accessories are the 
mere creatures of the common law; let us 
also admit that our constitution and act of 
congress do not embrace accessories; is it 
clear that we have no right to resort to the 
common law to implicate accessorial traitors? 
I do not know myself that this inquiry is nec- 
essary; nor do I pretend to say what may 
be the result of your reflections on the subject; 
it may appear to you necessary, and I would 
leave no subject untouched which the court 
may consider as involved in the debate. It 
would not be very bold in me, sir, to argue 
for the existence of the common law en 
masse, in this eountiy. But let it not for a 
moment be understood that I mean to contend 
for this. I only say that it would not be very 
bold in me to do this, and I say so, because 
a majority of the federal judges, so far as 
their opinions have been made known, have 
held that opinion. In WorreFs Case, cited 
from Dallas, the court was divided; Judge 
Chase thought the common law not in force; 
Judge Peters thought otherwise. In a subse- 
quent case, and that a criminal one, I mean 
the Case of Williams, Judge Ellsworth held 
the whole of the common law to be in force; 
and Judge Tucker informs us that Judge 
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Washington was also of opinion that the com- 
mon law of England is in force here. These 
are all the opinions of which I have heard.* 
Having thus the majority of the federal 
judges, as far as then* opinions are known, in 
favor of the opinion that the common law of 
England is in force here, I repeat that it would 
not he very bold in me, standing before a 
federal court, to insist on the full operation 
of the common law, with all its consequen- 
ces and imputed offspring, accessories among 
the rest; hut I will not avail myself of this 
"vantage ground." My own opinion is a dif- 
ferent one. I take the principle with much 
greater restriction, and on this head submit 
these reflections to the consideration of the 
court. When a technical term is borrowed 
from any art or science, we look to. that art 
or science to ascertain its import and sig- 
nification. If a statute adopt phrases of the 
common law, we must look to the common law 
to ascertain their true signification. This is a 
rule of reason. It is the foundation of the 
principle cited by Sergeant Pengelly from 
Hobart, that when a statute adopts a common 
law term, you take that term in its common 
law meaning. It is the foundation, also, of a 
paragraph in one of the most luminous, ele- 
gant, and masterly state-papers that ever the 
world saw— I mean the celebrated report of 
the Virginia committee in 1799, 1800, from 
which I beg leave to read a short extract rela- 
tive to our present inquiry: "Deeply impress- 
ed with these opinions, the general assembly 
of Virginia instruct the senators and request 
the representatives from this state in congress 
to use their best efforts to oppose the passing 

* It has since been decided by the supreme 
court, that the federal courts have no common 
law jurisdiction in criminal cases. U. S. v. 
Hudson, 7 Cranch [11 U. S.l 32. But in U. S. 
v. Coolidge [Case No. 14,857], Mr. Justice Story 
says that recourse must he had to the principles 
of the common law to fix the definitions of 
crimes, as well as of other common law terms 
used in the constitution or statutes. "For in- 
stance," (he says) "congress has provided for 
the punishment of murder, manslaughter, and 
perjury, under certain circumstances, hut has 
nowhere defined those crimes. Yet the common 
law must be resorted to for their definition," 
&c. This case has been relied upon to support 
the position that the common law rule, that 
whatever will make a man an accessory in fel- 
ony will make him a principal in treason, is in 
full force in this country. 14 Boston Law Rep. 
1851. It should he observed, however, that the 
constitution has defined the crime of treason; 
and this definition, as far as it goes, must be ex- 
clusive of all others. But in this definition itself 
certain common law terms are used, the mean- 
ing of which can only be ascertained by resort- 
ing to common law authorities. For instance, 
our courts have held that we must look to com- 
mon law adjudications to ascertain the precise 
legal meaning of the term, "levying war." And 
the question seems to be reduced to this: Is it 
a common law principle, that those who success- 
fully advise or incite others to levy war do ac- 
tually levy war themselves, so as to come with- 
in the true definition of that term, or does the 
rule which makes them principals in the crime 
rest upon a mere arbitrary basis? T T pon this 
question much more niisht be said than the 
limits of this note will allow. 
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of any law founded on or recognizing the prin- 
ciple lately advanced, that the common law of 
England is in force under the government of 
the United States, excepting from such opposi- 
tion, such particular parts of the common law 
as may have a sanction from the constitution, 
so far as they are necessarily comprehended hi 
the technical phrases which express the pow- 
ers delegated to the government; and except- 
ing, also, such other parts thereof as may be 
adopted by congress as necessary and proper 
for carrying into execution the powers ex- 
pressly delegated." Here we find the recogni- 
tion of the principle which takes common law 
phrases in the common law sense. Upon the 
same ground, Judge Iredell, in the Case of 
Fries [supra], states, in effect, that the con-' 
stitutional terms of our definition of treason, 
being borrowed from the British statute, the 
framers of our constitution intended to adopt 
the meaning of those terms, as expounded in 
the parent country. Suppose an act of con- 
gress was passed, which said that a particular 
act should be felony, and said no more on the 
subject: where would you look for its true 
meaning? Would you not, by the adoption of 
that word, find it necessary to look at the 
source from which it was derived— that is, the 
common law— in order to ascertain its import? 
There is no other to which you can look for 
that purpose. Let us examine how these con- 
siderations bear on the point that we have a 
right to look at the common law to ascertain 
whether accessorial traitors be implicated. In 
applying these principles, we must inquire par- 
ticularly into the nature of treason in levying 
war. Whence do we derive this particular 
treason? Sir Edward Coke, in 'his 3 Inst. 9, 
referring to the statute of Edward III., gives 
us a commentary on it, divides it into mem- 
bers, and expounds each of them as he goes 
along. He says that it has done nothing new, 
that it created no new offence which was not 
an offence at common law, but excluded some 
treasons and abolished and mitigated some 
of the punishments and penalties which exist- 
ed at common law. When he comes to the 
words of the statute, "Si un home leve guerre 
encounter notre seigneur le roy,"— "if a man 
levy war against our lord the king,"— he says 
that "this was high treason by the common 
law." Although, then, the words of our defini- 
tion are derived immediately from the statute 
of Edward, and though it received the sanc- 
, tion of parliament, this species of treason, 
levying war, was an offence at common law, 
and has been transplanted from the common 
law into our constitution. Have we not, then, 
a right to go to the fountain head, and ascer- 
tain there how much ground it covered, what 
was the nature of the treason, what its ex- 
tent and limits? I do not speak of common 
law treasons at large, but this particular trea- 
son of levying war.- Gentlemen will under- 
stand me. I do not mean to sanction any of 
the absurdities of the common law. I speak 
only of this single branch of treason, selected 
by the constitution. If, taen, we have a right 
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to go to the common law for this purpose, we 
shall discover that it comprehended all who 
were leagued in fne general conspiracy, wheth- 
er they themselves actually levied the war or 
caused it to be levied by others. I submit this 
idea to the court, not as one which I have 
had time to weigh and digest, but one which 
it may perhaps find not unworthy of consid- 
eration. But without resorting to the aid of 
the common law, we show by the constitution, 
interpreted by the rules of reason and moral 
right, as expounded by judicial decision, as 
well as by the English law, to which we were 
invited, that presence at the scene of the overt 
act is not necessary to make a man a traitor. 
Mr. Wirt remarked that whenever the acts 
of congress mention accessories to any crime, 
it is for the purpose of distinguishing between 
the guilt, and consequently the punishment, 
of accessories before and after the fact. Ac- 
cessories before the fact in piracy are pun- 
ished with death; those after, by fine and im- 
prisonment. The same principles are observ- 
ed with respect to accessories before and after 
in other cases. An inference very different 
from that drawn by Mr. Wickham ought to be 
deduced from the statute. According to his 
argument, even if the common law were in 
force here, accessories would not be liable. 
Congress knew that in treason all are prin- 
cipals, and that therefore it was uunecessaiy 
to implicate them in detail by a special act; 
but knowing that those who were the most 
innocent, who were the least concerned in that 
crime, were before then equally punishable 
with the most atrocious offenders, they intend- 
ed to mitigate the fate of the least culpable 
as receivers and comforters after the fact, 
and rescuers of those who were not convicted. 
They felt that they were treading on ground 
that was previously occupied. They did not 
legislate on the subject as if they were creat- 
ing an offence. They speak of it as an of- 
fence already existing. They distinguish be- 
tween the degrees of guilt, and proportion the 
punishments accordingly. But according to 
Mr. Wickham's argument, accessories before 
the fact in treason, who are in general the 
greatest offenders, because the procurers and 
contrivers of the crimes, would escape alto- 
gether, whilst the least guilty are severely 
punished. Before you think that Mr. Wick- 
ham's idea is correct, you must believe that 
congress meant to punish the lesser, and leave 
entirely unpunished the greater offence. Was 
it possible that they should have intended that 
the dark, designing, flagitious offender, who in- 
trigues and contrives, who plots and procures 
a deep conspiracy to subvert the government 
and destroy the liberties of his country, shall 
escape wholly unpunished, while the poor ig- 
norant man, who is deluded by his artifices 
or those of his associates, shall be severely pun- 
ished for rescuing from imprisonment another 
of the deluded victims of his ambition? Yet 
this result, as monstrous as it is absurd, may 
take place if Mr. Wickham's construction shall 
be adopted. 



Mr. Wirt took up the second proposition of 
Mr. Wickham, that the indictment should 
charge the facts specially. He said the in- 
dictment was drawn from an authentic copy 
of the indictment in the Case of Fries, and 
was an exact transcript of that indictment, 
mutatis mutandis. He referred to a number 
of English precedents to show that to charge 
the prisoner generally w r ith levying war had 
always been held sufficient. 

Mr. Wickham here begged leave to inter- 
rupt Mr. Wirt in order to explain, as he said 
Mr. Wirt had misunderstood him. His ar- 
gument, he said, was not that a special in- 
dictment was necessary in every case, but 
that whenever an absentee was charged and 
was to be made liable by relation for the 
acts of another, the manner of his being con- 
nected with that other should be stated in 
the indictment. For instance, I put the case 
of Blennerhassett. I never said that such an 
indictment a*s is now before the court would 
not be good against him, who was present at 
the time and place where the overt act is 
charged to have been committed. 

Mr. Wirt, resuming, said he did not misun- 
derstand the gentleman. His answer was, 
that if the accused have borne a part which 
constitutes treason, he is sufficiently and 
properly charged in the indictment. I have 
shown that in every case where a prisoner 
has acted a part which amounted to treason, 
whether he be absent or present, he may be 
indicted generally, because he is a principal 
in the treason; and whenever a person ac- 
cused is a principal in a treason of levying* 
war, it is sufficient to charge that he did 
levy war. 

The CHIEF JUSTICE.— Do you mean to 
say that it is not necessary to state in the in- 
dictment in what manner the accused, who it 
is admitted was absent, became connected 
with the acts on Blennerhassett's Island? 

Mr. Wirt.— I mean to say that the count is 
general in modern cases; that we are en- 
deavoring to make the accused a traitor by 
connection, by stating the act which was 
done, and which act, from his conduct in the 
transaction, he made his own; that it is suf- 
ficient to make this charge generally, not 
only because it is authorized by the consti- 
tutional definition, but because it is con- 
formable to modern cases, in which the in- 
dictments are pruned of all needless luxu- 
riance. 

Mr. Wirt referred to several cases, from 
which he drew inferences in favor of his po- 
sition. He then took up the third proposition 
of Mr. Wickham. By this, he said, I under- 
stand the gentleman to advance, in other 
terms, the common law doctrine, that when 
a man is rendered a principal in treason by 
acts which would make him an accessory in 
felony, he cannot be tried before the princi- 
pal in the first degree. I understand this to 
be the doctrine of the common law. as estab- 
lished by all the authorities; but when I 
concede this point, I insist that it can have 
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no effect in favor of the accused for two 
reasons: 1st. Because it is the mere creature 
of the common law. 2d. Because if the com- 
mon law of England be our law, this posi- 
tion assumes what is denied, that the con- 
duct of the prisoner in this case is of an ac- 
cessorial nature, or such as would make 
him an accessory in felony. If this position 
be the mere creature of the common law, no 
consequences can be deduced from it. It 
is sufficient to take Mr. Wickham's own dec- 
laration, that the common law does not exist 
in this country. If we examine the consti- 
tution and act of congress, we shall find that 
this idea of a distinction between principals 
in the first and second degree depends en- 
tirely on the common law. All who levy war 
against the United States, whether present 
or absent— all who are leagued in the con- 
spiracy, whether on the spot of the assem- 
blage or performing some minute and incon- 
siderable part in it a thousand miles from 
the scene of action— incur equally the sen- 
tence of the law. They are all equally trai- 
tors. 

But to try this position to its utmost ex- 
tent, let us not only put aside the constitu- 
tion and act of congress and decision of the 
supreme court, but let us admit that the com- 
mon law does not exist here. Still, before the 
principle could apply, it would remain to be 
proven that the conduct of the prisoner in 
this case has been accessorial; or in other 
words, that his acts in relation to this trea- 
son are of such a nature as would make him 
* an accessory in felony. But is this the case? 
It is a mere petitio principii. It is denied 
that his acts are such as would make him 
an accessory in felony. I have already in 
another branch of this subject endeavored 
to show, on the grounds of authority and 
reason, that a man might be involved in the 
guilt of treason as a principal by being legal- 
ly though not actually present; that treason 
occupied a much wider space than felony; 
that the scale of proximity between the ac- 
cessory and principal must be extended in 
proportion to the extent of the theatre of the 
treason; and that as the prisoner must be 
considered as legally present, he could not be 
an accessory, but a principal. If I have suc- 
ceeded in this, I have in fact proved that 
his conduct cannot be deemed accessorial. 
But an error has taken place from consider- 
ing the scene of the overt act as the theatre 
of the treason, from mistaking the overt act 
for the treason itself, and consequently from 
referring the conduct of the prisoner to the 
acts on the island. The conduct of Aaron 
Burr has been considered in relation to the 
overt act on Blennerhassett's Island only; 
whereas it ought to be considered in connec- 
tion, with the grand design, the deep plot of 
seizing Orleans, separating the Union, and 
establishing an independent empire in the 
West, of which the prisoner was to be the 
chief. It ought to be recollected that these 
-were his objects, and that the whole western 



country from Beaver to Orleans was the 
theatre of his treasonable operations. It is 
by this first reasoning that you are to con- 
sider whether he be a principal or an ac- 
cessory, and not by limiting your inquiries 
to the circumscribed and narrow spot in the 
island where the acts charged happened to 
be performed. Having shown, I think, on 
the ground of law, that the prisoner cannot 
be considered as an accessory, let me press 
the inquiry whether on the ground of reason 
he be a principal or an accessory; and re- 
member that his project was to seize New 
Orleans, separate the Union, and erect an in- 
dependent empire in the West, of which he 
was to be the chief. This was the destina- 
tion of the plot and the conclusion of the 
drama. Will any man say that Blenner- 
hassett was the principal, and Burr but an 
accessory? Who will believe that Burr, the 
author and projector of the plot, who raised 
the forces, who enlisted' the men, and who 
procured the funds for carrying it into exe- 
cution, was made a cat's paw of? Will any 
man believe that Burr, who is a soldier, bold, 
ardent, restless and aspiring, the great actor ° 
whose brain conceived and whose hand 
brought the plot into operation, that he 
should sink down into an accessory, and that 
Blennerhassett should be elevated into a 
principal? He would startle at once at the 
thought. Aaron Burr, the contriver of the 
whole conspiracy, to everybody concerned in 
it was as the sun to the planets which sur- 
round him. Did he not bind them in their 
respective orbits, and give thfem their light, 
their heat and their motion? Yet he is to be 
considered an accessory, and Blennerhassett 
is to be the principal! 

Let us put the case between Burr and 
Blennerhassett Let us compare the two 
men, and settle this question of precedence 
between them. It may save a good deal of 
troublesome ceremony hereafter. Who Aaron 
Burr is we have seen in part already. I will 
add, that beginning his operations in NeW 
York, he associates with him men whose 
wealth is to supply the necessary funds. Pos- 
sessed of the main-spring, his personal labor 
contrives all the machinery. Pervading the 
continent from New York to New Orleans, he 
draws into his plan, by every allurement 
which he can contrive, men of all ranks and 
descriptions. To youthful ardor he presents 
danger and glory; to ambition, rank and 
titles and honors; to avarice, the mines of 
Mexico. To each person whom he addresses 
he presents the object adapted to his taste. 
His recruiting officers are appointed. Men 
are engaged throughout the continent. Civil 
life is indeed quiet upon its surface, but in 
its bosom this man has contrived to deposit 
the materials which, with the slightest touch 
of his match, produce an explosion to shake 
the continent. All this his restless ambition 
has contrived; and in the autumn of 180G, 
he goes forth for the last time to apply this 
match. v On this occasion he meets with Blen- 
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nerhassett. Who is Blennerhassett? A na- 
tive of Ireland, a man of letters, who fled 
from the storms of his own country to find 
quiet in ours. His history shows that war is 
not the natural element of his mind. If it 
had been, he never would have exchanged 
Ireland for America. So far is an army 
from furnishing the society natural and 
proper to Mr. Blennerhassett *s character, 
that on his arrival in America, he retired 
even from the population of the Atlantic 
states, and sought quiet and solitude in the 
bosom of our western forests. But he ear- 
ned with him taste and science and wealth ; 
and lo! the desert smiled. Possessing him- 
self of a beautiful island in the Ohio, he 
rears upon it a palace, and decorates it with 
every romantic embellishment of fancy. A 
shrubbery , that Shenstone might have en- 
vied, blooms around him. Music that might 
have charmed Calypso and her nymphs, is 
his. An extensive library spreads its treas- 
ures before him. A philosophical apparatus 
offers to him all the secrets and mysteries of 
nature. Peace, tranquility, and innocence 
shed their mingled delights around him. 

And to crown the enchantment of the scene, 
a wife who is said to be lovely even beyond 
her sex and graced with every accomplish- 
ment that can render it irresistible, had 
blessed him with her love, and made him 
the father of several children. The evidence 
would convince you that this is but a faint 
picture of the real life. In the midst of all 
this peace, this innocent simplicity and this 
tranquility, this feast of the mind, this pure 
banquet of the heart, the destroyer comes; 
he comes to change this paradise into a hell. 
Yet the flowers do not wither at his ap- 
proach. No monitory shuddering through 
the bosom of their unfortunate possessor 
warns him of the ruin that is coming upon 
him. A stranger presents himself. Intro- 
duced to their civilities by the high rank 
which he had lately held in his country, he 
soon finds his way to their hearts, by the 
dignity and elegance of his demeanor, the 
light and beauty of his conversation, and the 
seductive and fascinating power of his ad- 
dress. The conquest was not difficult. In- 
nocence is ever simple and credulous. Con- 
scious of no design itself, it suspects none 
in others. It wears no guard before its 
breast. Every door and portal and avenue of 
the heart is thrown open, and all who choose 
it enter. Such was the state of Eden when 
the serpent entered its bowers. The pris- 
oner, in a more engaging form, winding 
himself into the open and unpracticed heart 
of the unfortunate Blennerhassett, found but 
little difficulty in changing the native char- 
acter of that heart and the objects of its af- 
fection. By degrees he infuses into it the 
poison of his own ambition. He breathes in- 
to it the fire of his own courage; a daring 
and desperate thirst for glory; an ardor 
panting for great enterprises, for all the 
storm and bustle and hurricane of life. In 



a short time the whole man is changed; and 
everj* object of his former delight is relin- 
quished. No more he enjoys the tranquil 
scene; it has become flat and insipid to his 
taste. His books are abandoned. His retort 
and crucible are thrown aside. His shrub- 
bery blooms and breathes its fragrance up- 
on the air in vain; he likes it not. His ear 
no longer drinks the rich melody of music; 
it longs for the trumpet's clangor and the 
cannon's roar. Even the prattle of his babes, 
once so sweet, no longer affects him; and the 
angel smile of his wife, which hitherto 
touched his bosom with ecstasy so unspeak- 
able, is now unseen and unfelt. Greater ob- 
jects have taken possession of his soul. His 
imagination has been dazzled by visions of 
diadems, of stars and garters and titles of 
nobility. He has been taught to burn with 
restless emulation at the names "of great 
heroes and conquerors. His enchanted is- 
land is destined soon to relapse into a wilder- 
ness; and in a few months we find the beau- 
tiful and tender partner of his bosom, whom 
he lately ''permitted not the winds of" sum- 
mer "to visit too roughly," we find her shiv- 
ering at midnight, on the winter banks of 
the Ohio, and mingling her tears with the 
torrents, that froze as they fell. Yet this un- 
fortunate man, thus deluded from his inter- 
est and his happiness, thus seduced from the 
paths of innocence and peace, thus con* 
founded in the toils that were deliberately 
spread for him and overwhelmed by the mas- 
tering spirit and genius of another— this man, 
thus ruined and undone and made to play a 
subordinate part in this grand drama of 
guilt and treason, this man is to be called 
the principal offender, while he by whom he 
was thus plunged in misery is comparative- 
ly innocent, a mere accessory! Is this rea- 
son? Is it law? Is it humanity? Sir, nei- 
ther the human heart nor the human under- 
standing will bear a perversion so monstrous 
and absurd! so shocking to the soul! so re- 
volting to reason! L»et Aaron Burr, then, 
not shrink from the high destination which 
he has courted, and having already ruined 
Blennerhassett in fortune, character and 
happiness forever, let him not attempt to 
finish the tragedy by thrusting that ill-fated 
man between himself and punishment. 

Upon the whole, sir, reason declares Aaron 
Burr the principal in this crime, and con- 
firms herein the sentence of the law; and 
the gentleman, in saying that his offence is 
of a derivative and accessorial nature, begs 
the question, and draws his conclusions from 
what, instead of being conceded, is denied. 
It is clear from what has been said that 
Burr did not derive his guilt from the men 
on the island, but imparted his own guilt to 
them; that he is not an accessory but a prin- 
cipal; and, therefore, that there is nothing 
in the objection which demands a record of 
their conviction before we shall go on with 
our proof against him. 

Upon the fourth and last proposition laid 
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down by Mr. Wickham, viz: That no evi- 
dence could be received to connect Col. Burr 
with the transactions on Blennerhassett's Is- 
land, because the evidence failed to prove 
that any overt act of levying war had been 
committed there, Mr. "Wirt said: 

The question which the court is here called 
on to decide is, whether the assemblage on 
Blennerhassett's Island were an overt act of 
levying war. As the overt act is compounded 
of fact and intention, they must yield to us 
the intention, because we are ready to prove 
their intenti.- £$ to be traitorous. Were they 
not to admit it we could not be debarred from 
proving it They must admit that the indi- 
viduals who composed the assemblage on Blen- 
nerhassett's Island, were enlisted by Aaron 
Burr or his subaltern officers; that they had 
marched by individuals to the mouth of Bea- 
ver, a place of partial rendezvous; that when 
collected there, they proceeded to Blenner- 
hassett's Island, another place of rendezvous, 
where they were to receive an accession of 
boats, men, provisions, arms and ammunitiou 
under the command of Blennerhassett him- 
self; that from the island they proceeded by 
the mouth of Cumberland to Baton Rouge, a 
place of general rendezvous for the expected 
forces from the West and from the states of 
Virginia, Kentucky, Ohio, and Tennessee; and 
that at this place he headed them with a con- 
siderable addition of men and arms. They 
must admit that he attempted the seduction of 
the officers and men at the several forts and 
garrisons of the United States as they passed; 
which forts and garrisons were too weak to 
have resisted with effect. They must admit 
that their destination was Xew Orleans, where 
they expected the co-operation of the United 
States troops and the commander-in-chief. 
They must admit that New Orleans was to be 
taken, together with its bank, shipping and 
military stores, &c, that the standard of trea- 
son was to be planted in that city, which was 
to be made the seat of his empire. All the 
country west of the Allegany was to be an- 
nexed "to his empire. All this they must ad- 
mit; for this and more we are prepared to 
prove; and they must insist that the assem- 
blage on the island, connected with all these 
facts, does not amount to treason. 

The question, then, is whether, all these 
things admitted, the assemblage on the island 
were an overt act of levying war. Here, sir, 
are we forced most reluctantly to argue to the 
court, on only a part of the evidence, in pres- 
ence of the jury, before they have heard the 
rest of the evidence, which might go a great 
way to explain or alter its effect. But un- 
pleasant as the question is in this way, we 
must meet it What is an open act of levy- 
ing war? To which we are obliged to answer 
that it must be decided by the constitution and 
act of congress. Gentlemen on the other side, 
speaking on this subject, have asked us for 
battles, bloody battles, hard knocks, the noise 
of cannon. "Show us your open acts of war," 
they exclaim. Hard knocks, says one, are 
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things we can all feel and understand. Where 
was the open deed of war, this bloody battle, 
this bloody war? cries another. Nowhere 
gentlemen. There was no bloody battle. 
There was no bloody war. The energy of a 
despised and traduced government prevented 
that tragical consequence. In reply to all this 
blustering and clamor for blood and havoc, let 
me ask calmly and temperately, does our con- 
stitution and act of congress require them? 
Can treason be committed by nothing short of 
actual battle? Mr. Wickham, shrinking from 
a position so bold and indefensible, hassaidthat 
if there be not actual force, there must be, at 
least, potential force, such as terror and in- 
timidation struck by the treasonable assem- 
blage. We will examine this idea presently. 
Let us at this moment recur to the constitu- 
tional definition of treason, or to so much 
thereof as relates to this case. "Treason 
against the United States shall consist only in 
levying war against them," not in making war, 
but in levying it The whole question then 
turns on the meaning of that word, "levying." 
This word, however, the gentlemen on the 
other side have artfully dropped; as if con- 
scious of its operation against them, they have 
entirely omitted to use it. We know that ours 
is a motley language, variegated and enriched 
by the plunder of many foreign stores. When 
we derive a word from the Greek, the Latin, 
or any other foreign language, living or dead, 
philologists have always thought it most safe 
and correct to go to the original language for 
the purpose of ascertaining the precise mean- 
ing of such word. "Levy," we are told by all 
our lexicographers, is a word of French origin. 
It is proper, therefore, that we should turn to 
the dictionary of that language to ascertain 
its true and real meaning; and I believe we 
shall not find that, when applied to war, it 
ever means to fight, as the gentlemen on the 
other side would have us to believe. Boyer's 
Dictionary is before me, sir, and I am the 
more encouraged to appeal to him, because in 
the Case of Bollman and Swartwout, your 
honor, in estimating the import of this very 
word, thought it not improper to refer to the 
authority of Doctor Johnson. "Lever," the 
verb active, signifies, according to Boyer, "to 
lift, heave, hold, or raise up." Under the 
verb he has no phrase applicable to our pur- 
pose; but under the substantive "levee," he 
has several. I will give you them all. "Levee 
d' un siege," the raising of a siege. "Levee 
des fruits," gathering of fruits, crop, harvest 
"La levee du parlement Britannique," the ris- 
ing or recess of the British parliament 
"Levee, (colleete de deniers,)" a levy-raising 
or gathering. "Levee de gens de guerre," 
levying, levy, or raising of soldiers. "Faire' 
de levees de soldats," to levy or raise soldiers. 
So that when applied to fruits or taxes, it 
means gathering as well as raising. When 
applied to soldiers it means raising only, not 
gathering, assembling, or even bringing them 
together, but merely raising. Johnson takes 
both these meanings, as you mentioned in the 
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Case of Bollman and Swartwout; but in the 
original language, we see that levying, when 
applied to soldiers, means simply the raising 
them, without anything further. In military 
matters, "levying" and "raising," if Boyer 
may be trusted, are synonymous. But to as- 
certain still more satisfactorily the meaning 
of this word "levy," let us look to the source 
from which we have borrowed the whole defi- 
nition of treason, the statute of 25 Edw. III. 
The statute is in Norman French, and in de- 
scribing the treason of levying war, uses these 
words: "Si home leve de guerre, contre nos- 
tre seigneur le roy en son royalnie." In a 
subsequent reign, I mean the factious and 
turbulent reign of Richard II., when the stat- 
ute of Edward, although unrepealed, was for- 
gotten, lost and buried under the billows of 
party rage and vengeance, it became at length 
necessary for parliament to interfere and 
break in pieces the engine of destractive trea- 
son; and in the 21st year of Richard II., a 
statute was passed which may be considered 
as a parliamentary construction of that of Ed- 
ward III. In that statute, the treason of levy- 
ing war is thus explained, "Celuy. gue levy le 
people, and chevache en counter le roy a fair 
guerre deins son realme." Here the French 
verb, "leve," is the same as that used in the 
statute of Edward, with an unimportant or- 
thographic variation; and here it is clearly 
contradistinguished from the actual war. The 
levy is of men and horses, for the purpose of 
making war; and the levy would have been 
complete, although the purpose had never 
been executed. I consider, therefore, the stat- 
ute of Richard, as not only adding another au- 
thority to Boyer, to prove that the extent of 
the French verb "leve" when applied to sol- 
diers goes no farther than the raising them; 
but I consider that statute, also, as a parlia- 
mentary exposition or glossary of the phrase 
"levy de guerre," in the statute of Edward. 
In this latter opinion I am supported by 1 
Hale, P. G. 85, who, speaking of the statute of 
Richard, says: "These four points of trea- 
son" (settled by the parliament of Richard) 
"seem to be included within the St. 25 Edw. 
III. as to the matter of them, with these dif- 
ferences, viz: The forfeiture is extended fur- 
ther than it was formerly, namely to the for- 
feiture of estates tail and uses. 2. Whereas 
the ancient way of proceeding against com- 
moners was by indictment and trial thereup- 
on by the country, the trial and judgment is 
here appointed to be in parliament 3. But 
that wherein the principal inconvenience of 
this act lay was this: that whereas the stat- 
ute of Edward the Third required an overt act 
to be laid in the indictment and proved in evi- 
dence, this act hath no such provision." 
These are all the differences that he makes 
between them. Hence it is clearly the opin- 
ion of Hale that the treasou of levying war 
is materially the same in both statutes. For 
if the statute of Edward required actual war, 
hard knocks, bloody battle, to constitute trea- 
son, while that of Richard made the mere 



[25 Fed, Cas. page 134] 

preparation for those purposes treason, would 
it have escaped such a mind as Hale's, more 
particularly when he was especially employed 
in discriminating between the two statutes, 
and marking the points of difference to the 
disadvantage of the statute of Richard? If 
nothing short of actual war will satisfy the 
statute of Edward, while that of Richard cov- 
ers so much more ground as to comprehend 
the first act of recruiting, and to make it the 
treason, how can the former be said to include 
the latter? It might, with as much propriety, 
be said that a field of battle includes the 
country or kingdom within which it lies, or 
that the less includes the greater. Yet of this 
absurdity Hale hath been guilty, unless it be 
conceded that the statutes of Richard and of 
Edward are materially the same, if, in con- 
formity of the opinion of Hale* this point bo 
conceded, then it is indisputably clear and 
certain that the statute of Richard makes 
levying of war to consist in the preparations 
for that war, in the raising of men, horses, &c.» 
for the purpose of making war; so, also, un- 
der the statute of Edward, levying war means 
the preparations for that war. And if this 
construction of the statute of Edward be ad- 
mitted, we have but to remember that our 
definition of treason is borrowed from this stat- 
ute, and to ask whether the same words, 
"levying war," in the English and American 
statutes mean the same thing. 

Confiding in the candor of this investigation 
and the truth of the conclusion to which it has 
led me, I should myself have thought the 
mere enlistment of soldiers of itself an overt 
act of levying war. I should think such en- 
listment, too, sufficient to satisfy the reason 
of the statute of Edward, and consequently of 
our constitution and act of congress, in requir- 
ing an overt act to be proven. 

Gentlemen may say that the statute of 
Richard II., by this construction, proves too 
much for my purpose; that it must be evident 
that the parliament were dissatisfied with the 
generality of the statute of Edward, and in- 
tended by that of Richard to restrain that 
generality and narrow the ground of con- 
structive treason, but that this construction 
would extend it, and instead of producing 
the intended salutary effects, would augment 
the dangers which it was intended to avert. 
But the language of the act, which is plain 
and most explicit, affords a satisfactory an- 
swer to this argument. It is exclusive of all 
possible doubts, by making the act of war 
consist in visible external preparation. The 
term "levy" in some lexicons means simply 
"to raise;" and if this plain sense and most 
natural meaning were to be adopted, there 
could, then, be no doubt, the prevention of 
which is certainly one of the benefits intend- 
ed by the act. But it appears to me that it 
is, also, a reasonable construction; that it is 
all that reason can require. What is the reason 
avowed by all the books for requiring proof 
of an overt act to constitute treason? Every 
man knows that the moral turpitude consists 
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*in the mind and intention. Why, then, do we 
require proof of an act? It is because we 
cannot otherwise discover the intention. It 
.is because the secret intentions of the mind 
lie beyond the ken of mortal sight. They can 
be known only to the man himself and to that 
Being whose eye can pierce the gloom of 
midnight and the still deeper gloom that 
shrouds the traitor's heart To his fellow men, 
-those intentions can be manifested only by 
.some external or overt act. I consider the 
phrase "overt act" as intended to be in con- 
trast with "secret intention;" but whenever 
this secret intention ripens and breaks out in- 
, to an act of which the human senses can take 
cognizance, I consider the reason of the law 
as being satisfied. We are, then, relieved 
'from the necessity of prying into and guess- 
ing at the secrets of the heart. It is not pre- 
- tended that any case ever occurred to con- 
tradict this idea, until the case which is re- 
ported by Ventris, which hath been said by 
some modern English writer, and pronounced 
by your honor, to settle the principle that 
the mere enlistment of soldiers is not suffi- 
cient to constitute the levying of war. Per- 
mit me, with the utmost deference and re- 
spect for your honor, to examine that case, 
\and see whether it justify a conclusion so 
broad. That case, it is to be observed, is 
'adjudged under the statute of 2o Edw. III. 
Now it requires but to adopt for a moment 
the idea which I have shown to be sanctioned 
by Lord Hale, that the statute of Richard ex- 
plains by a periphrasis the more condensed 
definition of that of Edward, to perceive the 
reasoning and whole scope of the case in 
Ventris. "If a man," says the statute of Ed- 
ward, "shall levy war against our lord the 
king in his •realm;" "or he," says the statute 
of Richard, "who levies men and horses 
against the king, to* make war in his realm." 
The levy, then, is a totally different thing 
from the war. The levy is the preparation; 
the war is the purpose; but it is "to make 
war In his realm." Wheresoever, then, the 
levy is made, the purpose must be to make 
war in the realm. Hence it is very clear 
that though the levying should be within 
the realm, the statute would not be satisfied, 
unless the purpose, also, were to make war 
within the realm. It is upon this latter point 
alone, upon the destination, that the case in 
Ventris turns, and not upon the scene of en- 
listment, nor upon the insufficiency of the 
fact of enlistment. The case in Ventris is 
that of Patrick Harding (volume 2, pp. 315, 
31G). The charge in the indictment is con- 
spiring the death of the king and queen. Wil- 
liam and Mary; and the overtact laid is "levy- 
ing war by raising divers soldiers and men, 
armed and to be armed, (armatos et armatu- 
res,) et milites sic ut praefertur levatos extra 
hoc regnum Anglise misit, et iter secuin sus- 
cipere procuravit ad sese jnngendos aliis 
hostibus," &c. The special verdict finds that 
the prisoner did list, hire, raise and procure 
sixteen men, subjects of this kingdom, at the 



time, &c, and those sixteen men so listed, 
hired, raised and procured, did send out of 
this kingdom into the kingdom of France to 
assist and aid the French king, &c. Upon 
this special verdict found, the lord chief jus- 
tice, Justice Gregory, and Justice Ventris, 
who were then present at the sessions, -con- 
ceived some doubt; for they were of opinion 
that it did not come within the clause of 
Edw. III. of levying war; for that clause is, 
if a man levy war against our sovereign lord 
the king in his realm, and by the matter 
found in the special verdict it appears that 
these men were listed and sent beyond sea 
to aid the French king. In the original re- 
port, the words "in his realm" are printed in 
italics, as marking the particular part of the 
statute on which the opinion rested. But 
suppose the purposed war had been within 
the realm; is not the implication from the 
reasoning of the court irresistible, that the 
enlistment would have been a sufficient overt 
act of levying? Is it not clear that the court 
in this case considered the statute of Edward 
as explained by that of Richard II.? that it 
distinguished between the levy and the war, 
and required, according to the express letter 
of the second statute, that not only the prep- 
aration but the proposed war should be with- 
in the realm? But it has been said that if 
the enlistment had been a sufficient overt act 
of levying war, then war had been levied 
within the realm. But this is confounding 
the levy with the war, the means with the 
end, the preparation with the purpose. It is 
losing sight of the requisition of the statute, 
that not the levying merely, but the intended 
war shall be within the realm. Besides, when 
the court avows the reason of its opinion; 
when it declares it to consist, not in the in- 
sufficiency of the fact of preparation, but in 
the fact that the proposed war was to be out 
of the realm with what propriety can it be 
argued that its opinion rested not on the 
reason which it does itself avow, but on one 
which it does not avow, and which it disap- 
proves as far as it can do it by implication? 
If it were immaterial where the war was to 
be, if the enlistment of men were in itself 
insufficient as an overt act of levying war, 
why did not the court take this ground at 
once, and say that the mere enlistment of 
men was not an overt act of levying war? 
The answer is obvious; it was because it 
considered the statute as requiring that the 
proposed war should be within the realm; 
whereas the war, as found by the jury, was 
intended to be out of the realm; and to my 
judgment the inference is equally obvious, 
that if the war had been found to be intend- 
ed within the realm, the court would have had 
no doubt that the war had been levied by the 
enlistment The case in Ventris, therefore, 
is so far from warranting the conclusion that 
the mere enlistment is not a sufficient overt 
act of levying war, that in my conception it 
warrants the conclusion that it is a sufficient 
act And if the case in Ventris do not jus- 
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tify tho doctrine that enlistment is insuffi- 
cient as an overt act, I defy the gentlemen to 
produce a case not dependent on that which 
does warrant it 

Mr. Wirt then went into a critical examina- 
tion of the authorities cited on the other side 
to prove that force and military array are 
necessary to constitute the act of levying war, 
and insisted that they did not sustain the po- 
sition assumed by counsel for the defence. 
He dwelt upon the decision of the supreme 
court in the Case of Bollman and Swartwout, 
and maintained that the evidence proved such 
a treasonable assemblage on Blennerhassett's 
Island, as, according to that opinion, clearly 
amounted to levying war. He also insisted 
on 1he position, that whether an overt act had 
been proved was a question of fact which 
must be submitted to the jury, and decided 
by them under the instructions of the court. 

Mr. Hay. A large portion of Mr. Hay's ar- 
gument was devoted to the question, whether 
the motion to arrest the evidence was one 
which, on principle and precedent, could be 
entertained by the court. He contended that 
no precedent could be found to justify such 
practice, either English or American. He in- 
sisted that the motion called upon the court 
to usurp powers belonging exclusively to the 
jury, by deciding upon the facts of the case. 
To wrest from the jury the decision of facts 
in a criminal prosecution, he said, was a most 
dangerous proposition, replete with incalcu- 
lable mischief. He felt infinitely more solic- 
itude about the preservation of this principle 
in all its purity, than for the correct con- 
struction of constitutional treason, as con- 
tradistinguished from constructive or oppress- 
ive treason. 

In answer to arguments on the other side, 
Mr. Hay said the counsel all call aloud for 
an open deed of war. But neither the con- 
stitution nor the laAV speak of an overt act 
of war. They speak of levying war. There 
was a real, essential difference between an 
open deed of war and an overt act of levy- 
ing war. An open deed of levying war is an 
assemblage of troops. If you go beyond that 
line, if these troops employ force or fight a 
battle, it is folly to call it an overt act of 
levying war; it is an open act of war previ- 
ously levied. Is not this distinction, he ask- 
ed, plain to the mind of every man of com- 
mon sense? and is it not according to the ob- 
vious meaning of the constitution? Why, 
then, should counsel call so loudly and ve- 
hemently for open deeds of war, when they 
must have known that the overt act of trea- 
son consisted in levying war against the Unit- 
ed States, and not in making it? 

In reference to the position that before the 
accused could be held answerable for acts of 
nn accessorial nature, the guilt of the prin- 
cipals must be proved by a record of their 
conviction. Mr. Hay said there was no law 
to warrant the application of the rule to this 
case. The real doctrine was, that if a man 



be indicted as an accessory, he is at liberty 
to state before his trial, when the indictment 
is called, that he does not choose to be tried 
till the principal be convicted. The judge 
knows that his objection is valid, and he sus- 
pends the prosecution till the principal be 
convicted; either confining him in prison or 
bailing him till his trial, according to the cir- 
cumstances of the case. The accused may 
choose to be tried, and waive the right of 
suspending the trial. It never was in the 
power of the accessory, after he had been ar- 
raigned and plead not guilty to the indict- 
ment without objection, when he found that 
the testimony bore heavily upon him, then to 
call for the record of his principal's convic- 
tion as a preliminary point. He cited 1 Hale, 
P. C. 623 He contended that This right to 
call for the record of the conviction of the 
principal only existed in case of an accessory 
indicted as an accessory; and could not exist 
in this case, because the accused was not 
charged as an accessory, but as a principal. 
In reply to the position that inasmuch a^ 
Col. Burr was not present when and where 
the pretended overt act was charged to have 
been committed, he could be guilty, if at all, 
only in an accessorial capacity, Mr. Hay said: 
Mr. Wickham says that his proposition, that 
Burr is an accessory and not a principal, is 
deduced from the constitution of the United 
States, their laws, and the laws of England. 
His first position was, that there is no treason 
in the United States but that which is de- 
fined by the constitution. Agreed. This is 
sound doctrine. 

His next position was, that no man can be 
punished but he who does the act thus de- 
fined. This is conceded also. But when he 
says that this act of levying war against 
the United States cannot be performed but 
by a person present on .the spot where the 
offence is alleged to be committed, I deny 
the correctness of the position, and aver 
that it is not founded in sound sense, or in 
the law of this country or of Great Britain. 
A man may levy war without being present 
with the troops where the offence is alleged 
to be committed, or even without making 
actual war at all. It is unnecessary to press 
the distinction between levying war and war 
itself. The common sense of mankind has 
decided this question. The man who levies 
war is he who projects the plan, provides 
the means, causes soldiers to be enlisted, 
and arms and other necessaries to be pre- 
pared, and directs and superintends the 
whole operation. He may sometimes be al- 
so master of means sufficient for the subver- 
sion of the liberty and happiness of a whole 
people. What would be the course of con- 
duct which a man, at the head of a conspira- 
cy to subvert the government of his country, 
and to raise himself on its ruins, would pur- 
sue, you may easily judge. Supposing him 
to be a man whose understanding was equal 
to his ambition, he would proportion the 
means to the end. He would use activity 
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and enterprise. He would be confined to no 
particular scene of operations. He would 
be here and there and at every place, where 
^nd when it would be necessary to prepare 
for the accomplishment of his great object. 
He might give directions to different bodies 
of troops to meet 4 him at given times and 
places, while in the intermediate time he 
might make arrangements at different places 
to prevent disappointment, and to secure 
final and ample success. Is it necessary, 
according to common sense, that a leader 
should be present at the very moment when 
an assemblage of part of his soldiers is to 
meet at a particular place in consequence of 
his previous orders? There may be twenty 
different assemblages. If he be a man of 
talents, intelligence, and activity, he may 
have formed his designs so wisely and con- 
certed his measures so skilfully, as to have 
fifty, or five hundred, or even a thousand 
different assemblages and subordinate plans 
conducing to one common end, all going on 
at the same time without his actual pres- 
ence. He is not present at any one place, 
but he directs and commands every where, 
and vigilantly waits for a favorable moment 
till he can strike a final and decisive blow. 
On principles of common sense it is not es- 
sential, therefore, that the commander should 
be present at any preconcerted assemblage 
of his troops. I repeat, that the common 
understanding of mankind lias decided this 
question. We find (and every expression 
used here may be soon verified) that George 
HI. levies war against the United States 
three thousand miles from us. It is he who 
declares the war, by whose directions the 
troops are raised and employed. It is he 
who levies the war, and not his subjects, 
who fight the battles; his generals and sol- 
diers, who come hither for slaughter and 
murder, they make the war upon us, but 
they do not levy it. If the subjects of the 
king of Great Britain were to levy war upon 
this country* they would not be entitled to 
be considered as public enemies, but rob- 
bers, pirates, and murderers, according to 
the acts which they would commit; and, 
therefore, instead of being treated as public 
enemies, they would be regarded as individ- 
ual offenders who had perpetrated those 
crimes, and proceeded against as such. But 
as he levies the war, they become public en- 
emies in consequence thereof. A man may, 
on principles of common sense, not only levy 
war, but make war without being preseut at 
the place where a battle is fought. Bona- 
parte was not actually on the field at the 
"battle of Austerlitz. I do not know that he 
was in view of the line of battle. He was 
in the rear with the body of reserve; yet 
the victory gained on that memorable day 
was gained by him, because he stationed the 
troops, directed their movements, and stood 
ready to give assistance; and the glory of 
that victory, so decisive of the destiny of 
Europe, was his. He not only levied but 



made war, without being personally present. 

Such is the case here: admit it to be true 
that Burr was not on the island, yet the 
men who went, met there by his procure- 
ment and direction: they leave it by his di- 
rection; and he afterwards joins them, and 
takes the command. So that in coming to, 
remaining on, and quitting the island, they 
act in exact obedience to his command. If 
the assemblage on Blennerhassett's Island 
were an overt act of levying war, the per- 
son- who procured that assemblage, by whom , 
its movements to and from the island were 
directed, is emphatically guilty of levying 
war against the United States. Let us pur- 
sue this argument a little further; suppose 
that Burr had never been at the spot at all, 
but he knows that his troops are there. He 
apprehends that an attack is to be made on 
them; and to repel it, he dispatches more 
men, arms, ammunition, provisions, and ev- 
erything necessary for their defence, with 
orders to resist, and instructions how to con- 
duct the battle which is actually fought. 
The attack is made and repelled. Thousands 
fall in the battle. Would lie not, then, levy 
war? Would it be contended by gentlemen 
that by the constitution of the United States, 
Aaron Burr, not having been personally pres- 
ent when this overt act of his procurement 
was committed, was not a principal but .an 
accessory? that his soldiers are principals 
in the treason, but that he is not guilty? 
that the constitution requires the actual pres- 
ence of the commander-in-chief whenever a 
battle is fought by any part of his army, or 
wherever an attack is made or repelled? If 
he would be guilty of levying war, what be- 
comes of the doctrine which requires his 
presence? The constitution requires his pres- 
ence nowhere. 

To prove, however, the fallacy of this doe- 
trine, let us examine the result. He is in- 
nocent and safe. They are guilty and pun- 
ished. Is it possible that the human mind 
can be so perplexed by learning and so mis- 
led by ingenuity, so totally bereaved of all 
its powers, as to adopt a conclusion like this? 
to pronounce that the great projector, the 
*X>rime mover of the whole conspiracy and 
plot, is constitutionally safe, while his de- 
luded followers are to be hanged? Yet this 
is the language and this the doctrine of Mr. 
Wickham. He would make as little cere- 
mony with Blennerhassett as Burr said he 
would use to Miranda, As to Miranda, said 
he, "We will hang Miranda." It appears to 
me, sir, that that construction of the consti- 
tution which leads to such a conclusion, 
which shall exculpate Burr and hang Blen- 
nerhassett, which leaves the principal to de- 
stroy the agent, is not only repugnant to 
common sense but to every dictate of 'feeling 
and humanity. There is sufficient reason 
to deplore the misconduct and crime of Blen- 
nerhassett. He has certainly done wrong 
and offended against the laws of his country 
grievously; but I hope to be excused for 
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declaring that there is no more comparison 
between Blennerhassett and Burr, as to 
criminality, than there is between the breeze 
which gently shakes the leaves and the 
storm which desolates the earth. If this 
construction be not founded in reason, let us 
call for the law which sanctions the doctrine 
for which he contends. If we look at home 
we shall find that this question has been 
decided already by our own judges. The 
supreme court of the United States has sol- 
emnly decided it, in direct opposition to 
what gentlemen have insisted to be the law. 
But they say that it ought not to be regard- 
ed, because it was an extra-judicial decision. 
Mr. Wickham, finding it inconvenient to 
prove it, pretends to anticipate our admis- 
sion of it, and with his usual dexterity 
lakes it for granted that he has nothing to 
do but to follow up that supposed conces- 
sion. Let us examine the subject and see 
whether it be extra-judicial or not. Boll- 
man and Swartwout, who were never at 
Blennerhassett 's Island or with the troops, 
were before the court on suspicion of high 
treason. A motion was made to commit 
them on this charge. Having been brought 
before the court on a writ of habeas cor- 
pus, a motion was made by their counsel to 
discharge them. Those cases came first be- 
fore the circuit court for the county of Wash- 
ington, and the records of that court, con- 
taining the orders by which they were com- 
mitted on the charge of treason in levying 
war against the United States, and the tes- 
timony on which the commitment was made, 
were brought before the supreme court. I 
do not know by whom they were defended 
in that court or in the circuit court. But I 
take it for granted when I turn my eyes to 
that part of the world that they were de- 
fended with ability and zeal. They were 
not present on Blennerhassett's Island, nor 
with any part of the forces of Colonel Burr; 
and though not present they were charged 
with treason. 1 certainly am at liberty to 
suppose, whoever may have been their coun- 
sel, that they were defended with great zeal 
and ability, and that they were defended on 
this ground. From the extreme zeal dis- 
played in the course of this defence, we may 
infer what defence was made for those per- 
sons; and if so, the decision of the supreme 
court was on the very point, and must be 
conclusive authority in this case. But let 
us suppose that this was not the point im- 
mediately in discussion nor before the court, 
and that consequently the decision may, 
strictly speaking, be considered as extra-ju- 
dicial. Still I am at liberty to say that this 
opinion of the supreme court is entitled to 
the highest degree of consideration and re- 
spect, and ought not to be departed from but 
for reasons very different in principle and 
effect from those used on the part of the 
counsel for the prisoner. 

The law as expounded by the judges of 
this country not suiting Mr. Wickham, he 



goes to Great Britain for his law, and 
brings with him the common law of that 
country, to show that the accused is only an 
accessory, and therefore not guilty. Let us 
see what benefit he derives from this voyage 
and importation of the common law. The 
very instant he opens the law-book he finds 
that the common law declares, "in treason 
all are principals." The very system to 
which he resorts presents this doctrine at 
once to him: that in treason all persons in 
any manner concerned, whether present or 
absent, are principals. How is this dilemma 
removed? The gentleman will not rely on 
this doctrine, and he turns to us with an 
exulting countenance and exclaims, "the 
common law is not in force in this country 
under the government of the United States; 
you must be governed by the constitution 
only. The gentleman will not contradict 
me.*' He well knew that I would not con- 
trovert the position as to the non-existence 
of the common law. He knew that this was 
a point agreed. The common law is not in 
force in the United States. There is no trea- 
son in the United States but that defined by 
the constitution; and he who was not 
leagued in the conspiracy and performed a 
part in it, whatever else he may have done,, 
cannot be punished. In what manner does 
he avail himself of this concession that we 
do not claim the aid of the common law? 
That ve?y instant he takes it up for his 
own use. Because Ave have disclaimed and 
thrown it by, he takes it up for his own ex- 
clusive benefit. "After what you have said, 
you cannot resort to the common law which 
says that all are principals; but I will re- 
sort to some other parts of the common law. 
and avail myself of them." How does he 
avail himself of them? After having stated 
that it was not in force, he resorts to it and 
relies on the common law distinction of prin- 
cipals and accessories; a principal being the 
actor or person present aiding and abetting- 
the offence; an accessory an absent person 
who procures and counsels or receives and 
comforts an offender. Is there not in this 
reasoning, which disclaims and uses the 
same authority at once, a temerity which de 
ties reflection and amounts to desperation? 
Is it not a desperate construction of the case? 
Would a man of Mr. Wickhani's talents con- 
tend in one breath that the common law is- 
not in force in this country, and yet in the 
next make it the principal basis of his argu- 
ment, unless it were a desperate case? Des- 
perate cases require desperate efforts. He 
avails himself of the common law to borrow 
from it distinctions which he endea vors to fix 
without reason or propriety on the constitu- 
tion, which he says we wish to render merely 
a dead letter. It is a distinction borrowed 
from the common law, which says that a 
principal is he who is the actor or is present 
at the perpetration of the act, aiding and 
abetting, and declares an accessory to be a 
person who is absent, but procures or com- 
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mands or counsels the act to be done. This 
is the distinction in Great Britain between 
principals and accessories founded on the 
common law. He insists that the prisoner, 
not having been present at the commission of 
the act, is merely an accessory; that an ac- 
cessory is not punishable under the constitu- 
tion of the United States; and therefore that 
the prisoner is not punishable at all. 

If the common law be not in force, the 
gentleman has no more right to resort to it, 
or borrow any distinctions from it, than he 
has to borrow a distinction from the civil 
law, the Gentoo law, the Chinese law, or any 
other law in the world. I conceive that Mr. 
Wickham has himself furnished us with a 
conclusive reason why we should not resort 
to, the common law for these definitions. 
Before I mention that reason, permit me to 
remark that there is something extraordinary 
and humiliating in this argument respecting 
the correct construction of the constitution. 
Those who framed it have used plain words, 
such as a man of the most ordinary capacity, 
as well as a man of the most enlightened 
mind can understand; and yet we are not 
to depend on plain construction, such as is 
obvious to every man of common understand- 
ing, but to go to England to resort to a sys- 
tem declared not to be in force, to find out 
the true meaning! It appears to me, sir, to 
be as degrading as it is absurd, to resort to 
a foreign system not in force in order to in- 
troduce a distinction which does not belong 
to it 

I have said that Mr. Wickhani had him- 
self furnished the reason why we should 
not resort to the common law. The consti- 
tution, he says, must be our guide; and its 
construction must be governed by rules of 
moral right, and not by artificial rules. The 
only reason he gives for this is, that the 
.constitution is a compact and not a law. It 
does not fully justify his inference. It is 
both a compact and a law. It may be con- 
sidered as a rule prescribed by a superior, or 
as founded in compact between parties. The 
fair construction is, that so far as it operates 
on states, it is a compact between those 
states, equally obligatory on them all; but 
as far as it applies to individuals it is a law 
prescribed by the supreme power in the state 
(the people in convention) which every citizen 
is bound to obey; and it is declared by the 
instrument itself to be the supreme law of 
the land. It is not very material in what 
light it is to be considered; whether as a 
compact or law, or both; but this shows the 
construction most consonant to common 
sense, and that when the question is put in 
that way there is no difficulty. But let us 
avail ourselves of Mr. Wickham's golden key 
for unlocking the door of the constitution. 
By rules of moral right, JC suppose he means 
that exposition which will give us the inten- 
tion, if the words used by its framers will 
bear it. Knowing the character, mental 
acuteness, talents, and intellectual powers of 



those who framed that constitution, it must 
be presumed not only that they intended to 
suppress the mischief and advance the remedy 
in every instance, but that they expressed 
their meaning in such a manner that if the 
constitution be fairly expounded that object 
will certainly be attained. I wUl ask wheth- 
er it is to be supposed that their intention 
was that a traitor must be on the spot while 
his troops slaughtered their fellow-citizens, 
or else that he could not be punished. That 
the accessory should pass with impunity 
while the humble instruments of his ambi- 
tion should be punished. Suppose the ques- 
tion put to the enlightened men who framed 
that constitution. Suppose they were asked 
at that time "whether it be your intention to 
exclude from punishment the prime mover 
and projector of a treasonable plot, who 
shall by himself or his agents enlist and as- 
semble troops and procure everything condu- 
cive to the overt act, if he be not present 
when the overt act is performed. Do you 
intend that such a contriver and leader shall 
not be a principal traitor, or punished at 
all,, but that the humble and deluded instru- 
ments of his ambition shall be punished?" 
They would all have unanimously answered, 
"This construction never will be adopted by 
any intelligent court. It will be the duty of 
the court to adopt the principle which will 
prevent the mischief; and if it be urged that 
such a projector and leader being absent 
does not levy war, is only an accessory, and 
not being expressly mentioned, as such is 
not punishable, the court will not be at all 
embarrassed by su h an argument, only cal- 
culated to mislead/* They could not have 
answered otherwise. Whence could they de- 
rive a contrary idea? as they must have in- 
tended the suppression of the mischief. I 
very cordially agree with Mr. Wickham, that 
in the exposition of the constitution artificial 
rules ought not to be admitted. If we are 
to be governed by the rules of moral right 
and to exclude artificial rules, then we must 
be governed by the general principles of rea- 
son and justice, and not by rules borrowed 
from the most complicated of all artificial 
systems on the face of the earth, the com- 
mon law, where the parts are artfully con- 
structed to suit each other, and which have 
no sort of reference to this country. The 
force of this remark is illustrated very com- 
pletely in this very case. In Great Britain 
the principal is the perpetrator or aider who 
is present. The accessory is he who, not 
being present, procures, counsels, &c. It is 
manifest that in Great Britain it is imma- 
terial where you draw the line between the 
principal and the accessory before the fact, 
because no mischief can ensue, for all the 
ground not covered by the principal is oc- 
cupied by the accessory; and what is not cov- 
ered by the accessory is occupied by the 
principal. All persons concerned in the per- 
petration of the offence and in the acts 
which led to that perpetration are amenable 



XL S. v. BURR (Case No. 14,693) 



[25 Fed. Cas. page 140] 



to the laws and justice of their country. The 
definition, therefore, of a principal is mani- 
festly connected with that of an accessory: 
both together taking in the guilt of the trans- 
action and the guilt that led to it. 

But how does the introduction of the dis- 
tinction operate in this country? The gentle- 
man tells us that those only are principals 
who are present at the perpetration of an 
offence; that all others concerned are acces- 
sories; and that accessories are not punish- 
able by the constitution; so that he circum- 
scribes the guilt of a principal, and which 
only is punishable within very narrow limits. 
The result of his exposition is that the con- 
stitution does not operate on the very persons 
whom it was intended to affect, and the most 
atrocious and dangerous offenders escape un- 
punished. Can this be correct? In England 
the definition of principal depends on that of 
accessory, and that of an accessory on that 
of a principal. But Mr. "Wiekham wishes us 
to borrow the definition from Great Britain, 
in order to cut off one-half of the offenders. 
He who counsels, commands, or procures 
treason to be committed is to escape with 
impunity. It is very clear that if air. Wick- 
ham's doctrine be adopted here, to have its 
full operation, no man can be indicted as an 
accessory in this country. He cannot be 
charged as an accessory to levying war. He 
must levy it. If you take every person who 
is an accessory, that is, who is guilty of what 
is termed an accessorial treason in Great 
Britain, to be an accessory here, you trample 
on the constitution and exempt from punish- 
ment all except those who are present at the 
scene of action. These, though infinitely less 
guilty, the humble and deluded followers, are 
to be punished, while their absent leaders es- 
cape; and the gentleman is the very man by 
whose doctrines it is to be prostrated to the 
earth. 

The doctrine for which I contend appeal's 
to me to be infinitely more reasonable. It 
will not produce the punishment of all who 
are guilty either as principals or accessories, 
using those words in the English acceptation. 
It will extend to those only who are leagued 
in the general conspiracy and take a part in 
it. It does not extend to him who only 
conspires, but takes no part; who avails him- 
self of the locus poenitentia? and turns from 
the iniquity of those men with whom he was 
leagued, and is a mere traitor in design, be- 
cause he has performed no act. Nor will it 
extend to him who does what is termed in 
Great Britain an accessorial act after the fact. 
So that doing an act only without being leag- 
ued in or a party to the design, or designing 
without an act, or giving food or lodgings to 
the conspirators, knowing their design, but 
being no party to it, would not be embraced 
by it. He who seeing this party going down 
to New Orleans, but had known nothing of 
them before, gave them half a dozen barrels 
of whisky, would not be a traitor; because 
though he did perform a minute act, he was 



not leagued in the general conspiracy, nor was- 
the act done with a traitorous design. I place 
it precisely on the ground taken by the su- 
preme court. Is not this reasonable? Is 
there any distinction between the guilt of the 
persons embraced by this construction of the 
constitution? Was not Aaron Burr as guilty 
as his associates on the island assembled by 
his direction? Is there any difference in Eng- 
land between the guilt of the principal and 
the accessory before the fact? They are equal- 
ly punishable with death. The accessory in 
Great Britain is regarded as equally guilty 
with the principal. 

By making the question presented by the 
constitution and the act of congress the only 
question to be submitted to the jury, (that 
is, did the accused levy war?) we get clear 

j of all the subtilties and refinements of the 
common law, which require an understanding 
infinitely more acute than mine to state or 
even to comprehend them. I do not wish to 
be bewildered in this labyrinth of law. I have 
seen gentlemen, in merely attempting to ar- 
gue, perfectly bewildered in a chaos which 
they themselves had created. I think it will 
be fortunate for this country if we expound 
the constitution by the rules of common sense, 
without the distinctions of the common law 
There is too much subtilty, too much refine- 
ment, too much complexity in it for a prac- 
tical system. A man may devote twenty or 
thirty years to its study, and not be able to 
comprehend it completely. I will venture to 
say that he will misinterpret some parts of it, 
however learned he may be. Even the gentle- 
man's argument was so abstruse from the sub- 
tilties and niceties derived from that system, 
that not more than half a dozen among us 
were able to understand the direct scope of 
it. Let us, then, have a system of our own, 
adapted to the situation, habits and feelings 
of the country, without the absurdities, the 
trash and rubbish of the common law. 

I said that the common law was not in force. 
This may require some explanation. I should 
not deem it necessary to make it, if the gen- 
tlemen on the other side had rightly under- 
stood the extent of my admission on the sub- 
ject. But I think it necessary to remove any 
doubts and prevent misconceptions. The court 
will observe that in civil cases congress has 
made a provision for this defect by the act 
of 1789. But this does not extend to criminal 
cases by its very terms. How far certain 
parts may have been adopted by the use of 
certain technical expressions is an important 
question requiring no decision now. Certain 
parts of it have been taken into use, by the 
use of certain technical phrases in the consti- 
tution and some acts of congress. It is the 
opinion of some very able men, who have 
combated the doctrine that the common law is 
in force, that some particular parts of it have 

a sanction from the constitution as far as they 
are necessarily comprehended in the technical 
phrases which express the powers delegated 

to the government, and that certain other 
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parts thereof are and may be adopted by con- j 
gress as necessary and proper for carrying { 
into execution the powers expressly delegated, i 
This idea is founded on the report of the , 
committee of the Virginia assembly, in the j 
session of 1799-1S00, written by Mr. Madison, j 
aided by some other able men. Beyond this t 
limitation the common law has not been adopt- 
ed under the government of the United States. 
I have said that certain parts of it have been 
adopted by the use of certain technical phrases 
in the constitution. For instance, it provides 
"that the trial of all crimes (except in cases 
of impeachment) shall be by jury." Every 
person indicted must be tried by a jury. The 
trial by jury is a technical phrase of the com- 
mon law. By its insertion in the constitu- 
tion, that part of the common law which pre- 
scribes the number, the unanimity of the jury 
and the right of challenge is adopted. The 
constitution does not say of what number a 
jury shall consist; whether of twelve, thir- 
teen, or twenty-three, or any other number. 
But according to the practical construction of 
the constitution, we take it to mean twelve 
men; and that the jury must be unanimous 
in the opinion which they pronounce. And 
whence do we get this order but from the 
word "trial"? Whence does the accused get 
the right to a peremptory challenge or a chal- 
lenge for cause? They spring from the word 
"jury" in the constitution. The act of con- 
gress does not give him the right of perempto- 
rily challenging thirty-five. It says that if any 
person indicted of treason shall challenge per- 
emptorily above the number of thirty-five of 
the jury, the court shall proceed to the trial 
of the person so challenging as if he had plead- 
ed not guilty, and render judgment accord- 
ingly,, from which the right of challenging 
thirty-five or a certain number is implied; and 
this act is itself founded on the words of the 
constitution, "trial by jury." There is in that 
law not one word on the subject of a chal- 
lenge for cause; and yet it is deduced from 
the practical construction of the common law 
that he has a right to challenge for cause. 
The whole of this doctrine and all these rights 
are deduced from those words in the constitu- 
tion. 

I said that the question whether a man were 
principal or not was a question of law and 
fact which the jury must decide; and the 
question whether the accused be guilty in the 
first or second degree is a question of law and 
fact which the jury must also decide. The 
question, "who is a principal in the second de- 
gree?" is a question of law on which the court 
may instruct the jury. The court may decide 
that question with reference to any particular 
case coming before it; but the question, 
whether the person charged as a principal be 
so, is a question compounded of law and fact. 
The question here is, not who is a principal, 
but whether the accused, who stands charged 
as such, be so in his conduct. It is compound- 
ed of fact and law, and to be decided by the 
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jury, subject to be informed by the court as 
to the law. 

In the illustration of this doctrine the court 
may say that he is a principal in the first de- 
gree, or actor or principal in the second de- 
gree, present, aiding and abetting; but this 
presence need not be within sight or hearing; 
for if a party be engaged in the same enter- 
prise with the actors, and stationed where he 
can give them aid or protection, he is a prin- 
cipal. Of all these circumstances the jury 
must judge according to the evidence, and 
apply the law as they find the facts proved. 
The' whole evidence must, therefore, go be- 
fore them; and they may decide on the law 
as well as the fact. Therefore, whether he 
contend that he is merely an accessory, and 
not punishable, or only a principal in the sec- 
ond degree, and therefore not punishable until 
after the conviction of the principal in the 
first degree, yet as we charge him with levy- 
ing war, we have a right to introduce all our 
evidence, and to call on the jury to decide 
all the questions resulting from that evidence. 
In reply to the argument that the indict- 
ment should charge the facts specially, as they 
were intended to be proved, Mr. Hay said: 
Let us ask in what situation we should be, if 
we had dgne what Mr. Wickham says we 
ought to have done? If we had stated in the 
indictment that he had levied war, but that 
he was absent at the time when he levied it? 
It would, indeed, be a strange and unprecedent- 
ed indictment which should state that he 
levied war on Blennerhassetfs Island, (which 
implies presence,) but that he was not present 
when he did the act on it. It would have been 
as much as to say that he was present, and 
yet not present, which would be an absurdity 
in terms. How could the fact have been stat- 
ed? I believe it would puzzle the gentleman 
to draw such an indictment. I believe there 
never was an indictment, from the beginning 
of the world to this day, which stated that 
the accused was not present at the time of 
committing the act We say that he was 
legally, or in* the estimation of the law, pres- 
ent and concerned in the act of treason. It* 
we had stated that he was absent, it would 
have excluded his legal as well as actual pres- 
ence. How could w T e have got over this dif- 
ficulty? If we had stated the fact as it ap- 
pears* that though not actually, he was con- 
structively present, we must have given a 
detail of the evidence, the most minute and 
difficult that could be conceived; which is 
utterly proscribed by practice and propriety, 
as several authorities which I have already 
referred to prove; and if we had so stated it r 
gentlemen would most probably have loudly 
complained of it as irregular and extraordina- 
ry. An indictment cannot be framed by the 
mind of mortal man charging, the actor to be 
absent without involving the absurdities or in- 
conveniences which I have stated. Such a de- 
tail of the evidence is extremely difficult to 
obtain and inconvenient to state, and has nev- 
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er been required. No more is requisite than 
what we have stated: that the accused and 
a number of men met together for the purpose 
of levying war against the United States, and 
did levy it on Blennerhassetfs Island. These 
are the principles on which I contend that his 
third objection could not be sustained even in 
England. The idea that the indictment should 
state lum to have been absent was not law. 
An accessory before the fact, who was never 
on the spot, may be convicted under an in- 
dictment charging him as the actual perpe- 
trator of the offence. He cited 1 Hale, P. C. 
214, where it is said that "if many conspire 
to counterfeit, or counsel, or abet it, and 
one of them doth the fact, upon that coun- 
selling or conspiracy, it is treason in all; and 
they may be indicted for counterfeiting gen- 
erally within this statute, for, in such case, in 
treason all are principals." Also, page 238: 
"Though the receiver of a traitor, knowing it, 
be a principal traitor, and shall not be said an 
accessory, yet this much he partakes of an 
accessory, that his indictment must be special 
of the receipt, and not generally that he did 
the thing, which may be otherwise in case of 
one that is a procurer, counsellor, or consent- 
er." He also cited 1 East, P. C. 120, 127, 
where the same doctrine is laid down in near- 
ly the same words. 

^Nlr. Hay closed with the following re- 
marks: It was said by Mr. Wickham that if 
the doctrine for which we contend could be 
sanctioned by the court, a precedent would 
be established which would be fatal to the 
liberty and happiness of the people of this 
country; that it would be more dangerous 
than any ever introduced in any country. He 
seems to be alarmed at our temerity, and en- 
deavors to persuade us to desist from pursu- 
ing the object we have in view. He ad- 
monishes us that the principles and doctrine 
which we advocate to maintain the prose- 
cution are totally subversive of public lib- 
erty. The pathetic and animated descrip- 
tion which the gentleman gave us of antici- 
pated calamities, and the fervor of his zeal 
in their deprecation, had a considerable ef- 
fect on my mind, and induced me to ex- 
amine minutely whether they would lead to 
those fatal consequences which he so elo- 
quently depicted. He trembles for his coun- 
try, for himself and his posterity, lest we 
should succeed. I have looked into the sub- 
ject according to my best ability and judg- 
ment, and endeavored to discover whether 
any great evil or mischief would ensue from 
the principles which we have advocated, or 
the measures we have recommended. I, too, 
am a citizen of this country and the father 
of children, for whose happiness and wel- 
fare I feel a solicitude as lively and affec- 
tionate as any parent can feel. To the true 
Imppiness of my country, I hope, I know, 
that I am sincerely and ardently attached. 
But I see no danger. I apprehend none for 
myself or my posterity. I am perfectly will- 
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ing to risk my own life, liberty, and hap- 
piness, and those of my posterity, on the 
propriety of the principles which we recom- 
mend. Let them avoid entering into traitor- 
ous conspiracies and designs fatal to the 
liberty and happiness of their fellow-citizens; 
let them avoid traitorous assemblies, overt 



| acts of levying war, and they will be safe. 
. They cannot be hurt. No individual need 
apprehend any danger from accusations of 
treason, either to himself or his posterity, 
if he and they be innocent. Before any 
; man's life can be in jeopardy, he must not 
only be concerned in the unnatural and un- 
, grateful scheme 'of subverting the govern- 
ment of his country, but he must take one 
| active step to cany it into effect. It is un- 
; necessary to mention the fate which any man 
deserves who attempts to destroy such a 
government as ours, or to destroy the tran- 
quility and happiness of the people. Let 
every man pursue the path of integrity and 
patriotism; let him avoid schemes of unprin- 
cipled ambition; and he will not even be 
suspected. I hope and believe there is no 
danger on this score. The gentleman made 
another remark, to which I beg leave to call 
the attention of the court. I appeal to them 
whether the principles on which we have 
gone warranted his injurious anticipations. 
Without waiting to hear one word in support 
of the doctrines which we professed to main- 
tain, he said that we must contend, before 
we could succeed in the prosecution, that the 
constitution was a dead letter. Have we 
done so? Have we not advocated the con- 
stitution in all its extent? Have we not 
maintained it in the most perfect purity? 
Have we not uniformly contended for its in- 
violability in every respect? Sir, we have 
contended for that construction which can 
alone save it from violation, and give it sta- 
bility and permanence. Yet the gentleman 
said that we could not oppose his argument 
without contending that the constitution was 
a dead letter! The gentleman knows that he 
was incorrect. I would agree to die ten thou- 
sand times over before I would dare to ad- 
vance so horrible a proposition. It was the 
language of zeal, mistaken zeal, uttered in 
the warmth of debate. It was a spark of 
momentary irritation which is common to 
that gentleman with most other men, but 
inconsistent with his usual sentiments of 
politeness and friendship, which, I hope, now 
have resumed their place in his breast. I do 
not wish to hurt his feelings; but I must 
add that he went still further. He stated 
that if we opposed him, we must adopt the 
doctrine established by the cruel Jeffries, and 
apply it against the accused, not the doc- 
trine of the execrable Coke, but of the blood- 
thirsty Jeffries. Have we quoted his opin- 
ions, resorted to his authority, or advocated 
his principles? Sir, I never did, I never will, 
I never can advocate opinions and principles 
which I abhor; and I firmly and cordially 
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unite in handing down the name of Jeffries 
with niv execration to all posterity. Let that 
name be consigned to merited and eternal 
infamy. No man holds it in greater detes- 
tation and abhorrence than I do. Jeffries, 
the disgrace of the English bench, whose 
name is not mentioned even in that country 
but to be despised, will never be spoken of 
in this country but in terms of the deepest 
reproach. 

Sir, we have never gone one step out of the 
right path, as far as we could trace it. We 
have confined ourselves within the fair ex- 
position of the constitution of our country, 
according to our several capacities. I may 
be mistaken; but I have heard nothing yet 
to induce me to think that my exposition of 
the constitution and laws is incorrect. I 
have not stated a single fact which I did 
not believe to be true, nor urged a single ar- 
gument which has not operated conviction 
on my own mind. Nor have the great and 
persevering exertions of the counsel of the 
accused, with all the splendor of their tal- 
ents and the depth of their researches, ena- 
bled them to advance a single principle of 
defence which, in my estimation, hath not 
been amply refuted. 

With this view of the subject, and believ- 
ing the liberty, prosperity, and happiness of 
the people to be strongly connected with the 
decision of this case, I cannot conclude with- 
out expressing my hope that the motion will 
be rejected; that according to the opinion 
of this court on a late occasion, they will not 
stop the prosecution, but permit us to in- 
troduce the rest of our witnesses, in order 
to enable the jury to decide upon the fact 
coupled with the intention. 

The following is a brief extract from Mr. 
Lee's compact and vigorous address: 

Charles Lee. The second position is, that 
the presence of the party accused at the 
scene of action is, by the constitution of the 
United States, indispensably necessary to 
make him guilty of the fact of levying war. 
In this case we lay down the broad doctrine: 
that in this country there is no treason but 
under the constitution; that consequently 
there is no common law treason. When there 
is no other than the constitutional treason, 
I should suppose that this could hardly be 
a question, because we read in the constitu- 
tion the word "only," which excludes every- 
thing from being treason but what the con- 
stitution says is treason: "Treason against 
the United States shall consist only in levy- 
ing war against them, or in adhering to their 
-enemies, giving them aid and comfort." To 
advise levying war is in its essence and na- 
ture different from levying war. The con- 
stitution says it shall consist only in levying 
it; the other branch, of adhering to their 
enemies, &c, not being at all in question. 
To advise or procure levying of war is clear- 
ly distinct from levying it Every person who 
>can read has only to open the book contain- 



ing the constitution, and he reads that levy- 
ing war shall be treason only. Of course, by 
the adoption of this strong negative word, 
"only," it says, that advising to levy war shall 
not be treason. But gentlemen tell us that 
at common law advising to levy war is trea- 
son, and that there are no accessories in 
treason. We answer, that our constitution 
is in derogation and abridgement of the com- 
mon law, not in affirmance of it; that it ex- 
cludes entirely all common law treasons; all 
treasons whatsoever except the two in- 
stances specified. The common law of Eng- 
land is not in force on any subject under the 
constitution of the United States. If advis- 
ing to levy war be a common law treason, 
(that is, a tx*eason created by the common 
law,) and the common law have no force in 
this country, how can the common law be 
said to have created this treason in any court 
of the United States? Gentlemen admit that 
the common law as a general system has no. 
force here. According to the opinion of 
Judge Chase, there can be no crime of which 
any courts of the United States can take cog- 
nizance unless it be created by an act of 
congress, and expressly authorized by the 
constitution, and the constitution has never 
adopted that common law doctrine which 
says that accessories in treason shall be con- 
sidered as traitors. If it can be shown, let 
it be shown that the constitution has adopt- 
ed this doctrine of accessories. It is said 
that it is impliedly adopted. This doctrine 
of implication I trust will not be counte- 
nanced by this court. I hope to be excused 
for repeating, that the constitution, touching 
the crime of treason, is in abridgement, not 
in affirmance of the common law. It takes 
its ground independently of the common law. 
The statute of 25 Edw. III., from which the 
words of the constitution are taken, is differ- 
ent from it. There are many other treasons 
at common law which remain in force there, 
and which that statute recognizes; whereas 
there are adopted into our constitution only 
these two specific treasons, with negative 
words excluding the possibility of any other. 
An accessorial treason is a common law trea- 
son in its own nature. It exists in England 
because the common law exists there; but it 
does not exist here, because treason consists 
only in levying war. If by the common law 
doctrine accessories be traitors, the same 
consequence does not follow in this country 
that does in England. This crime, which is 
to consist only of levying war and adhering 
to the enemies of the country, is punishable 
by law according to the discretion of con- 
gress, who may punish it in whatever way 
they may think proper; but the powers of 
congress have not yet been exercised over it. 
Whether it be through inadvertence or other- 
wise, they have hitherto omitted to punish 
accessories, except m an inconsiderable de- 
gree, as to those after the fact, who are resr 
cuers of persons convicted of or committed 
for treason. This court has nothing to do 
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with it. It would seem very strange to the 
ear of an American to hear that a man might 
be guilty at an after day; that after the ces- 
sation of a rebellion a man may be guilty of 
an act of war in that rebellion; that after 
the war has ceased there may be an act of 
levying war. Yet this part of the English 
law the constitution has completely exclud- 
ed. By the common law this crime may be 
committed after the war has completely 
ceased, by receiving or giving comfort to a 
party who had been engaged in it. Treason 
might be committed on this day, in this 
place, in relation to some persons who had 
committed treason in person in the insurrec- 
tion of 1793 or 179S. This common law doc- 
trine I consider as being cut up by the con- 
stitution. If one common law treason be cut 
up, all are cut up; there is no common law 
treason. It is only by construction and de- 
duction that any common law treason can 
be admitted. If one constructive treason be 
admitted, all may enter. If it be admitted 
that an accessory before the fact, an adviser 
or abettor, be constructively a traitor under 
the constitution, by the same common law rule 
of construction, an accessory after the fact, 
a mere receiver or comforter of a person 
deemed to have been a traitor, may be pun- 
ished as a traitor long after the termina- 
tion of a war, or the suppression of an insur- 
rection. I know no difference between a pro- 
curer or aider before, and a receiver and 
comforter after the fact in treason. The 
same rules of decision apply to both. Either 
both exist or are cut up by the roots. Then, 
sir, if according to the English law acces- 
sorial treason be the creature of the common 
law, it has its existence only with the com- 
mon law. The person who procures treason 
to be committed, who plots some project to 
subvert the government, who advises, who 
hires, who counsels, who commands, or who 
abets a project to subvert the government, 
is a traitor according to that common law. 
If all these be created by the common law of 
England, they exist only there. But if the 
common law have no existence here, the doc- 
trine of accessorial treason has no force here. 
Gentlemen say that the common law has 
no force here as a general system; but they 
say that certain parts of it have been adopt- 
ed. They will look into authorities to see 
the meaning of particular expressions. They 
refer to the common law for the meaning of 
words. They say that crimes have been cre- 
ated by using such and such words in the 
constitution. What is levying war? It is 
said it consists of such and .such facts, be- 
cause it is so according to the English au- 
thorities, which are founded upon the com- 
mon law. They still forget the distinction: 
that our constitution is in abridgment of the 
common law, and that it was intended to 
stand on its own feet independently of com- 
mon law reasons. Let them only recollect 
this principle and it will prevent them from 
a repetition of errors. There are no words 



in the constitution which warrant their ar- 
guments. Was it intended by it that con- 
structive treason should exist in this coun- 
try in any case? Was it intended that a per- 
son absent at a great distance (perhaps out 
of the country, in another and very remote 
part of the world) should be construed to do 
present here? that such a person should, un- 
der the constitution, be considered as guilty 
of treason here by acts done by others? 
Can there be a more unnatural and tortured 
construction than to suppose a person pres- 
ent, committing acts of treason and violence 
in one state, when he was peaceably and in- 
nocently occupied in another? Sir, construct- 
ive treason is abrogated by the constitution. 
I It exists in no case in this country. We are 
1 not to consider men present when they are 
absent. Such a construction is as unjust 
( and oppressive as it is unnatural and unes- 
| sential to the purposes of justice. 

' Mr. Luther Martin commenced his speech 
by the following introductory remarks: 
May it please your honors: I shall now en- 
; deavor to close the important debate before 
the court, and to show that our motion ought 
to be granted. It involves certain great prin- 
ciples, on the correct settlement of which 
! greatly depend the welfare and happiness of 
j the people of this country. I shall therefore 
l make no apology for any length of time I may 
: occupy in the discussion of the question. 
! When we are defending the life of a human 
| being, and discussing principles of such vast 
| importance to the interests of the community 
| and posterity, time ought not to be regarded. 
J A sufficient period ought to be devoted to the 
! complete investigation of the subject, and en- 
! tire development of truth. We contend that 
there is nothing to support the indictment be- 
fore the jury, even admitting all those things 
to be true (and considering them as proved) 
i which gentlemen say their testimony could 
establish. We call on the court to decide on 
the relevancy of the evidence which they of- 
| fer. It is the duty of the court to prevent 
the introduction of any evidence in any case 
before it which is irrelevant to the issue. For 
this objection to illegal testimony, which it 
was our indispensable duty to make, we have 
been denounced throughout the United States 
as attempting to suppress the truth, and en- 
croaching upon the exclusive rights of the 
jury. This subject shall be particularly dis- 
cussed in the course of the argument. The 
exercise of this indisputable right has been 
held up to the public and to this jury as a 
conclusive proof of our guilt. It is alleged 
that we interrupt the due course of the tes- 
timony; that if we knew ourselves to be in- 
nocent, we would not have done so; and that 
it is sufficient to convince the jury of our 
criminality. We have been told that we are 
profoundly skilled in the science of defence, 
and are making the utmost efforts to save our 
client from merited punishment. Let us see 
what an immensity of time has been spent, and 
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what means have been used in the course of 
this prosecution against our client, what pa- 
tience and forbearance he hath manifested, 
and then let it be determined whether we 
ought to forego any legal advantages or sur- 
render any of our rights. 

The grand jury were sworn on the 22d of 
May; and we waited patiently from that day 
to the 13th day of June, before the primum 
mobile General Wilkinson thought proper to 
appear in obedience to the process of the 
court, by which means our client has suffered 
much inconvenience; and a great number of 
witnesses have suffered still more inconven- 
ience. From the time that the indictment 
was found to be a true bill, our client has 
been closely confined. The first panel did not 
contain a sufficient number of unexceptiona- 
ble jurors. Only four of th^m could be ad- 
mitted; and these were not sworn till the 
10th of August. Another panel was to be 
summoned, out of which the rest of the jury 
were not selected and sworn till the 17th of 
August; although Colonel Burr did every- 
thing that he possibly could to expedite the 
trial, waiving considerable privileges, as the 
history of the proceedings thereon will show. 
It may be said that he objected to a jury be- 
ing sworn from the first panel, and therefore 
retarded the proceedings; but surely, sir, no 
person will consider it as a crime that he did 
not consent to be sacrificed; or, what is the 
same thing, that gentlemen who had signed 
his doom in their own minds before hand 
should decide on his reputation and his life. 
When this motion was made, though so much 
time had elapsed, only twelve witnesses had 
been sworn out of about one hundred and 
forty on their side; and there are thirty or 
more to be examined on our side; it is not, 
therefore, unreasonable to suppose that to ex- 
amine all the witnesses, and hear the whole 
testimony, irrelevant as well as relevant, 
would require a month, perhaps two months. 
And further, when the circumstance of this 
season of the year is considered, the admis- 
sion of illegal testimony, and waste of time 
in its examination, became more improper. 
Jurymen cannot be certain of retaining their 
health. Is it not probable that before the 
trial would be brought to a close, some of the 
jury, from the confinement which they must 
endure, might be taken sick? What would be 
the result? Our situation, already unpleas- 
ant and distressing, would become much more 
so. The jury must he discharged, and the 
whole must be done anew; or if by consent a 
juror were to be substituted in the place of a 
juror taken sick, the whole testimony must be 
re-examined, and the same length of times 
consumed; and if so, the same cause might 
again produce the same effect; so that from 
the infirmity of witnesses produced on the 
present occasion, there is scarcely a probabil- 
ity of the cause being determined in any rea- 
sonable period. During all this time Col. 
Burr must remain in confinement; and yet 
this time would be totally useless to him. 
25FED.CAS — 10 



While it oppressed him, it would afford him 
no benefit. 

These considerations must satisfy every per- 
son who is in court, that our conduct is jus- 
tifiable in resisting all attempts to introduce 
illegal testimony, and preventing the time 
of the court from being wasted in improper 
and irrelevant discussion; and that we do not 
wish to evade justice. I was myself disposed 
to waive these obvious and undeniable rights, 
and to submit to the inconveniences of hear- 
ing all the evidence, however irrelevant, be- 
cause I was convinced that it would remove 
all the prejudices which have been excited 
against Colonel Burr without having the 
least foundation, and demonstrate his inno- 
cence to be as pure as that of the unsullied 
snow. But on consultation with the able 
gentlemen associated with me, this course has 
been deemed more eligible on principles of 
law as well as convenience. That the arti- 
fices and persecution of his enemies should 
have so far succeeded as to place Colonel Burr 
in his present situation, is a matter of deep 
regret; but I shall ever feel the sincerest 
gratitude to Heaven that my life has been 
preserved to this time, and that I am enabled 
to appear before this court in his defence; 
and if the efforts of those highly respectable 
and eminent gentlemen with whom I have the 
honor to be associated, may, united with my 
feeble aid, be successful in rescuing a gentle- 
man for whom I, with pleasure, avow my 
friendship and esteem, from the fangs of his 
persecutors— if our joint efforts shall be suc- 
cessful in wiping away the tears of filial piety, 
in healing the deep wounds inflicted on the 
breast of the child by the envenomed shafts 
of hatred and malice hurled at the heart of 
the father— if our efforts shall succeed in pre- 
" serving youth, innocence, elegance and merit 
from a life of unutterable misery, from de- 
spair, from distraction— it will be to me the 
greatest pleasure. What dear delight will my 
heart enjoy! "How ineffable, how supreme 
will he my bliss! 

Nor is private friendship for the accused and 
his connections my only inducement to use. 
my utmost efforts in his vidication. I am 
urged by a different but very powerful mo- 
tive. I am thankful to Heaven that when a 
great question, so awfully important as that 
which respects the principles of treason, is to 
be decided— a question on the correct con- 
struction of which the happiness or misery of 
the present and future ages depends— it gives 
me infinite pleasure to have an opportunity 
of exerting to the utmost my feeble talents, 
in opposing principles which I consider so 
destructive as those which are advanced on 
the present occasion; and if we shall demon- 
strate contrary principles to be correct and 
proper, if we shall be able to satisfy the court 
that principles the reverse of those contended 
for on the part of the prosecution ought to be 
established, I shall think that I have not lived 
in vain. 

In proceeding to the argument, Mr. Martin 
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laid down, in substance, the same four gener- 
al propositions discussed by Air. Wickham, 
and said there were no other points in the 
ease, unless the counsel for the prosecution 
had some further testimony to prove that 
Colonel Burr was on Blennerhassett's Island 
when the pretended overt act was committed. 
He said he would observe by way of prelim- 
inary remark that there was no sort of ques- 
tion but what the principal and accessory may 
be brought to trial together, (or at the same 
time,) if both be before the court and the ac- 
cessory waive all objections to a trial; but if 
he do not waive it, the antecedent conviction 
of the principal must, be produced; and if he 
waive it, the court will direct the jury to 
acquit him if the guilt of the principal be not 
proved. Here, sir. I would beg to be under- 
stood that neither Colonel Burr nor his coun- 
sel admit or suggest that Blennerhassett or 
any other person was guilty of treason on 
Blennerhassett's Island. It is only a suspi- 
cion. We have not the most distant idea that 
he was guilty. Where, then, was the pro- 
priety of saying that we are willing to sacri- 
fice Blennerhassett? and that he might be 
hanged without pity or remoise on our part? 
We deny it. We disavow and execrate such 
sentiments. We hold up to the public our 
sacred belief that Blennerhassett is as inno- 
cent as I am, or as the gentlemen on the 
other side; that no man on the island was 
guilty of treason; and that the party who ! 
were there were engaged in honest and hon- 
orable pursuits, without any other motive | 
whatever. If even the intention to make war i 
had been proved, yet throughout the whole j 
Union the violence of actual war has never j 
been known to take place. If such a war ! 
have taken p?aee, it was a nighty strange kind 
of war, which neither man nor woman nor 
child has ever seen or heard. Though there 
was a great war in the United States from 
New Hampshire to New Orleans, and a great 
number of persons engaged in it. yet in this 
great war not a single act of violence can be 
proved by any human being to have hap- 
pened. 

Mr. Martin then proceeded to examine the 
question, who are accessories in murder and j 
felony before and after the fact, and to apply 
the result to the doctrine of treason, in which 
the law of England declares persons to be , 
principals who in those cases are accessorial 
agents. In order to understand the doctrine 
correctly, it was necessary to have a clear and 
distinct idea in what instances persons con- 
cerned in murder and felony can be consid- 
ered as principals, and in what cases acces- 
sories. It seemed to be agreed that those who 
by hire, counsel, or conspiracy— and general- 
ly holden that those who by showing an ex- 
press liking, approbation, or assent to anoth- 
er's felonious design of committing a felony, 
abet and encourage him to commit it, (but are 
so far absent when he commits it that he 
could not be encouraged by the hopes of any 
immediate help or assistance from them,) are 
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accessories before the fact, both as to the 
felony intended and all other felonies which 
shall happen, in and by the execution of it, 
if they do not expressly retract and counter- 
mand their encouragement before it is actual- 
ly committed. 2 Hawk. P. C. p. 44.\ c. 2!), 
§ 10. Whenever a person can be considered 
by law as constructively present, though not 
heard or seen, accessorial agency does not ap- 
ply to him, but he must be considered as an 
immediate actor, and so indicted. He then 
went into an elaborate examination of the au- 
thorities to show how far the doctrine of con- 
structive presence had been carried by the 
courts. He read and commented upon the 
authorities cited by Mr. Wirt on this point. 
Lord Dacre's Case, Pudsey's Case, and others, 
and claimed that they clearly settled the doc- 
trine that no person can be considered con- 
structively present, so as to make him a prin- 
cipal, who is not engaged in the general con- 
spiracy, and so near that the person who does 
the fact is emboldened in it, from the hopes 
ot present and immediate assistance of the 
abettor, whether he he in view of the fact 
or not He thei said: 

On the present occasion the counsel have 
endeavored to distinguish between cases of 
constructive presence in treason and other 
crimes. They insist that to determine the 
degree of proximity between the immediate 
actor and his aiders or abettors, who are 
legally construed to be present, you must con- 
sider the theatre of action, and extend the 
degree of proximity according to the extent of 
that theatre; that the legal presence, which 
would not exist in murder or felony, may 
well exist in treason; that in treason all the 
whole United States are the theatre of action; 
the scale of proximity essential to legal pres- 
ence should be in proportion, so that persons 
in Tennessee or Kentucky are to be consider- 
ed as legally present on Blennerhassett's Is- 
land when the acts in question were commit- 
ted. It is" evident that the principles of legal 
constructive presence cannot be extended to 
this case, for the actors could have no hopes 
of immediate assistance from the others, who 
were hundreds of miles distant. But they 
insist that treason consists in the treasonable 
intention. It has been echoed and re-echoed 
that treason consists in the treasonable inten- 
tion. We admit that there is in Great Britain 
one species of treason which consists in the 
intention, without any act consummating the 
guilt of treason. I mean the compassing the 
death of the king, where the crime is merely 
imagined; and nothing more is necessary 
than to write a letter to a man advising him 
to kill the king, and that fact being proved, 
he is guilty and liable to be punished for trea- 
son, though the king was not killed, and 
though the party advised took no steps to pur- 
sue it. Though this be correct when con- 
fined to the death of the king, queen, or eldest 
son of the king, and the treasonable intention 
constitutes the treason, yet the overt act is 
evidence of the intention only and not of the 



[25 Fed. Cas. page 147] 



(Case No. 14,093) U. S. v. BURR 



actual commission of the crime, because writ- 
ing a letter is not treason, but proof of the 
intention to commit it. But why is the in- 
tention to commit it treason in Great Britain? 
Because a special law is made for the safe- 
guard of the life of the king, making it trea- 
son to conspire, compass, or imagine his 
death, when evidenced by some overt act such 
as I have just stated; a conspiracy against 
the life of the king, whether carried into ex- 
ecution or not, is made treason by special act 
of parliament. But in America we lnive no 
species of treason except two: levying war 
against the United States, and adhering to 
their enemies, giving them aid and comfort. 
What is the treason charged on us? Levy- 
ing war*. This overt act of levying war, which 
Is said to have been committed, must be prov- 
ed by two witnesses. According to the con- 
stitution, no person can he convicted unless, on 
the testimony of two witnesses to- the same 
overt act. If there be twenty overt acts and 
each of them proved by one witness, nay, if 
there be fifty overt acts committed at differ- 
ent places, and each proved oifiy by one wit- 
ness, it will not suffice; two witnesses must 
concur in proving the same act at some par- 
ticular place or the accused cannot be convict- 
ed. The overt act of levying war is not the 
■crime of levying war, which consists of inten- 
tion and act together. But gentlemen must 
admit that the intention alone is not punish- 
able. There must be an actual levying of 
war, and the overt act is proof of it. On an 
indictment for levying war they can give no 
evidence but of what is charged. They can 
-adduce proof only of the overt act which they 
have laid. Proof of the intention alone would 
be inadmissible; just as in the case of mur- 
der, the prosecutor cannot prove the murder 
without proving that the party has been kill- 
ed; and so in a prosecution for stealing a 
horse, the taking of the horse must be proved; 
the malicious intention to kill in the one case, 
and the felonious intended appropriation in the 
other, must be established; but the intention 
in either case will not do without the act. 

Mr. Martin said it had been repeatedly de- 
clared in our courts that the decisions in Great 
Britain, however entitled to respect, are not 
binding authority in this country; and he 
thanked God that such was the case. The 
principles laid down in Great Britain respect- 
ing treason, as appeal's from the history of 
their jurisprudence,* have been such that their 
Judges have in the most arbitrary manner car- 
ried into execution the most wicked wishes of 
the persons who held the crown. Even after 
the revolution of 168S this has been the case, 
though not so much as formerly; they have 
extended the rules of evidence with respect to 
treason so as to shock humane judges. The 
influence of the crown was such, that what- 
ever endangered the life of their sovereign lord 
and master, from whom the judges derived 
their authority, was construed to be treason 
in imagining or compassing his death. As 
they were under this bias, their decisions 



ought not to be considered as binding prece- 
dents, but received with great caution. It is 
necessary for the clear investigation of this 
matter that mere general expressions relating 
to the crime of treason in Great Britain ought 
not to be construed as extending to treason in 
! levying war, but to the other branch, the doc- 
trines of which were adopted to guard the life 
of the sovereign. The reason why there are 
1 not so many cases in Great Britain of indict- 
; ments against accessories before the fact as 
' against those after, was, that most of the pros- 
1 editions for treason there are for compassing 
i the death of the king; and in indictments for 
! compassing his death, he who advises it by 
writing or otherwise is as much a principal 
traitor as he who aids or assists in actually 
! killing him. A party who converses on the 
subject is deemed a traitor; and the overt act 
; is laid against him for compassing and consult- 
, ing about the death of the king. Every act 
which evinces an intent formed in the mind of 
i the accused against the safety of the king, as 
| meeting to consult, writing a letter, enlisting 
I men. preparing other means, &c, is admissible 
I evidence to support an indictment for com- 
i passing or imagining the death of the king. 
! An overt act imist be set forth in every indict- 
t raent for treason, and proved in every in- 
I stance. In the case of compassing the death 
| of the king, the object of requiring it is to 
! prove the intention. If the intention could be 
; otherwise proved, whether any act were done 
j or not though the person of the king were 
I never injured, yet the party would suffer death 
for it; because in that case the crime consists 
in the design formed in the mind. Levying 
war, itself, may be laid as an overt act of 
compassing the king's death; and when it is 
so laid, the accused need not be charged with 
anything more. When the indictment is for 
levying war as a specific treason, it must spec- 
ify the overt act which is to support it. So 
says the act of parliament; so say all the au- 
thorities. This doctrine is fully confirmed in 
Vaughan's Case [2 Salk. 634], 5 State Tr. 17. 
Captain Vaughan went on board a vessel call- 
ed the Loyal Clencartie, in the service of the 
French king, to cruise against the subjects of 
England, In that case there were two counts 
in the indictment: one for levying war and 
the other for adhering to the king's enemies. 
It was decided on argument that his cruising 
in this vessel, though he fought no battle, and 
committed no actual hostility, was .an act of 
aiding, and supported the count for adhering 
to the king's enemies; but it was decided and 
admitted that it was not sufficient proof to 
support the other count for levying war; and 
"that there must be an actual war proved up- 
on a person indicted for levying war." In 
Harding's Case, 2 Vent. 316, who was indict- 
ed of treason in the time of William and Mary 
for enlisting sixteen men and sending them to 
France to aid the king of that country agains.t 
the English, it was decided that he was guilty 
of treason, but not of treason in levying war. 
The specific treason whereof he was guilty 



U. S. v. BURR (Case No. 14,693* 



[25 Fed, Cas. page 143 J 



was not that of levying war, but adhering to 
the king's enemies. The indictment charged 
that he compassed the death of the king and 
queen, and levied war against them, in enlist- 
ing those men and sending them out of the 
country to aid their enemies. It was deter- 
mined that he was guilty of high treason with- 
in the clause of the statute for compassing the 
death of the king, it being found by special 
verdict that the prisoner did enlist those men 
with an intent to depose the king and queen, 
&c. It appears to have been an almost uni- 
versal practice in former times, in prosecutions 
carried on by the attorney general, to state in 
every indictment a charge for compassing the 
death of the king— and for the plainest reason 
in the world: that this kind of indictment 
comprehended every kind of treason, and fa- 
cilitated the conviction of those marked out 
for destruction. It was a comprehensive 
mode of prosecution which was more easy to 
be conducted and more successful in accom- 
plishing the end proposed. If a person were 
to be indicted for aiding and assisting the 
king's enemies, or levying war against him, 
they would state in the indictment a charge 
for compassing the death of the king, because, 
according to the system adopted, this charge 
could be more easily supported by proof. 
Those who wished to destroy innocence pre- 
ferred this mode of prosecution, because it 
would put the person accused more at their 
mercy. For in cases of compassing the king's 
death, the most wicked and arbitrary prosecu- 
tions were countenanced by the courts of jus- 
tice. When the safety of the person of their 
king was in question, principles the most in- 
compatible with justice were sanctioned. For 
this purpose, in every prosecution, when spe- 
ci0c facts were proved, they would go into 
a history of the conspiracy against the king, 
because every conspiracy against the prince 
or his government was construed to be a plot 
intended against his life. And in the exam- 
ination of these conspiracies, in order to es- 
tablish their existence, they went into every 
kind of evidence— letters and verbal declara- 
tions, and words uttered by others, though 
not on the presence or hearing of the person 
accused; letters, written not to him but to any 
other person, and papers found in his posses- 
sion. All these were jumbled together to es- 
tablish the conspiracy, and the connection of 
the persons accused with it. To establish 
those conspiracies, and the connection of those 
who were accused of being concerned in them, 
every species of illegal and improper evidence 
was admitted by the most corrupt judges that 
ever sat in a court of justice. Not acts alone, 
but mere loose words, a hasty declaration, an 
assent inferred from an unguarded expression, 
nay, the declarations of other people and pa- 
pers found in the possession of the party, by 
whomsoever written, were all admitted 
against the accused as proofs of a conspiracy 
and of compassing the death of the king. 
Transactions in themselves innocent were 
deemed sufficient to condemn to the scaffold. 



A mere declaration was sufficient to prove any 
act required to be established, because the 
death of the king was the cause of prosecu- 
tion. An open, notorious act was not deemed 
necessary to establish guilt, but a story, a 
mere verbal assertion, without any positive 
proof of any real fact. This kind of evidence 
was admitted because it was the best calcu- 
lated to destroy the victim of the government 
or of private revenge. They have on the 
present occasion proceeded on the principle 
that they could prove a conspiracy; but is 
there a particle of criminality proved? If 
some sort of connection between the person 
accused and those joined in the supposed con- 
spiracy be proved, this is by no means suffi- 
cient on this indictment for levying war; but 
they must prove war actually levied— an act 
done. Xo person can be guilty of treason, 
though a thousand conspiracies to levy war 
were proved, without the existence of actual 
war. There must be an actual war proved. 
That is the proof which is introduced in all 
other cases except compassing the death of the 
king. In prosecutions for levying war, there 
must be acts of violence alleged and proved ; an 
actual war must be proved to exist; or, at 
least, sufficient must be stated to show that 
the party were in a posture of war. When 
specific acts or particular circumstances, not 
amounting to the actual levying of war, or an 
adherence to the king's enemies, constitute 
treason, they can only support an indictment 
for compassing the death of the king. This 
may be safely laid down as a general rule, 
from which there is no exception whatever. 

Let us see whether the principle that re- 
quires a specification of the offence of receiv- 
ing a traitor after the fact do not equally ap- 
ply to the case of advising and procuring trea- 
soii before the fact. The cases already men- 
tioned sufficiently prove that there is no dif- 
ference between them in this respect. Why 
is a receiver after the fact considered as a 
traitor? Because the law says that he is a 
principal in the treason. But it is as neces- 
sary to distinguish or specify the crime of ad- 
vising treason, or that a person said a thing 
before the fact, as it is to distinguish the doing 
a thing, as receiving a person guilty of trea- 
son after the fact. Is there any distinction 
between them? Is not notice as necessary 
in one case as the other? Each is considered 
as a principal in the treason. It is surely as 
necessary to lay the receiver in the indictment 
as having done the principal act himself, as 
he has done that which the law says makes 
him a principal, as it is to charge the ad- 
viser with having performed the act of war 
himself, because he has committed what 
makes him in law a principal. If he have 
done an act which the law says makes him a 
principal in treason, and it is sufficient in any 
case, however special the facts, to charge the 
accused generally according to the legal ef- 
fect, then he may be charged generally in ev- 
ery case, and there will be no necessity of a 
specification in any case. I ask, if a man who 
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counsels the levying of war can be charged 
with levying war, because he is a principal in 
treason, cannot the receiver be generally char- 
ged, also, with levying war, since he has done 
what makes him guilty of treason? The rea- 
son is in both cases the same. If, notwith- 
standing his having done what makes him a 
principal in treason, a receiver of a traitor 
must be specially charged, there is no reason 
in the world why a person who advises the 
commission of treason should not be charged 
specially. But there is a direct reason, stat- 
ed in Foster, Hale, and Hawkins, why the 
adviser of treason should be specially char- 
ged: that in all other cases, except compass- 
ing the king's death, those who are to be con- 
sidered as accessories (as far as relates to 
the mode of prosecution) cannot be put on 
their trial, except the principal have been 
convicted; but they may be brought to trial 
together. Do not these authorities prove that 
the indictment must specially show who is 
charged as an accessorial agent, and who did 
the act? that if they be not tried together 
the indictment must show that the principal 
has been convicted, since till then he cannot 
be tried against his will? How is he to know, 
when indicted in this general mode, that they 
do not mean to charge him by their proof di- 
rectly with levying war in person? How can 
he suppose from this indictment that they 
mean to make it appear that other persons 
levied the war, and that he was more than 
one hundred miles off? If the indictment 
charged, what is true, that he was not with 
the actors, that he was at a great distance, 
but he advised or persuaded them to act, 
then he would not be obliged to be tried till 
the principal should have been convicted. 
Does not this furnish a decisive argument to 
prove that the indictment must specially 
show that the accused is charged as an acces- 
sory, when the evidence is intended to prove 
it? Before the conviction of the principal, 
the accessory cannot be put on his trial, ex- 
cept together with the principal; in which 
case the jury are expressly to be directed 
that if they do not find the principal (the 
person charged with levying the war) guilty, 
they are not to inquire into the conduct of the 
person who advised the levying of the war, 
but to acquit him, of course, since his guilt, 
being only derivative in its nature, cannot 
exist, if the principal on whose guilt it would 
be founded be innocent. How else could he 
object to a trial? It would be impossible for 
the accessorial agent to make any objection, 
unless it were specially stated in the indict- 
ment that he was charged as an accessory. 
This is full and explicit to show why, in trea- 
son, an overt act is laid in the indictment; 
that the party charged may know what he is 
charged with. 

I ask, how could Colonel Burr, charged with 
treason on Blennerhassett's Island, know the 
specific act meant to be proved against him? 
that he was meant to be charged with some 
act done there when he was two hundred 



miles off? that he was considered as having 
advised that act? and that this was the of- 
fence he was to answer for? But gentlemen 
say that a specification is unnecessary, be- 
cause we know what the charge is against 
Colonel Burr. The law presames that every 
person is innocent till the contrary appear; 
that the party charged has no knowledge at 
all of what is not specified; and, consequent- 
ly, that any man who means to disprove that 
innocence should make a clear and distinct 
charge against him. Gentlemen say that he 
must know the charge, because he has sum- 
moned thirty or forty men to give testimony 
in his favor. We saw that we were charged 
with treason on Blennerhassett's Island; and 
we have summoned these witnesses to prove 
that we were not there, and to contradict the 
evidence of certain witnesses summoned 
against us — I might say to prove the char- 
acter of that all-important witness who en- 
deavored to excite an insurrection of the ne- 
groes. Of this, however, the proof is ren- 
dered unnecessary by his precipitate flight. 
As they have charged that we were on the 
island, and laid there what they deem an 
overt act of levying war, we could not but 
conclude that they meant to prove it. We 
could not conjecture that they meant to prove, 
not that we were on the island, but that oth- 
ers were there, and to connect us with them. 
Hawkins, Hale, and Foster all declare the 
reason why an overt act must be stated: that 
the accused may know how to defend himself 
against it. The constitution and laws have 
provided that persons accused of crimes shall 
be tried in the state and district where they 
were committed? and that a copy of the in- 
dictment should be given to the accused a 
certain number of days before his trial, in 
order that he might be prepared to make his 
defence. If, when the party accused comes 
to be tried, evidence proving a different 
charge from that which is stated in the in- 
dictment of which he had a copy were to be 
admitted against him, would it not be a 
mockery of the constitution and a denial of 
justice? It would, because though the form 
were complied with by delivering him a copy, 
it would give him no notice of what was to 
be proved against him. But gentlemen say 
that the indictment does not charge Colonel 
Burr with being on the island, and therefore 
it need not be proved. If the indictment say 
that he levied war on the island, does it not 
necessarily allege that he was there? When l 
it charges that he committed an overt act 
there, is it not the legal and fair inference 
that he was at the place when he committed 
it? When a party is said to have done any 
act at any place, is it not naturally .under- 
stood that he was at the place where he is 
thus said to have committed the act? 

But the gentleman says that he has author- 
ity^to show that he may be charged as pres- 
ent though not there; and he cites in support 
of the assertion 1 Hale, P. C. pp. 214, 238, and 
1 East, F. C. p. 127. Let us see whether any- 
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thing in Hale justify it. In page 214, his 
words are: "But if many conspire to coun- 
terfeit, or counsel, or abet it, and one of them 
doth the fact upon that counselling or con- 
spiracy, it is treason in all, and they may he 
all indicted for counterfeiting generally with- 
in this statute, for, in such case, in treason all 
are principals." We must consider only as 
much of the precedents as from the reason of 
the case applies to the subject now in discus- 
sion. Now Hale has not said that those per- 
sons who, having conspired to counterfeit, 
become traitors by one of them having done 
the fact, upon that conspiracy, were not pres- 
ent He says nothing of their being present 
or absent, but that if several conspire and 
only some of them act in pursuance of that 
conspiracy they are all equally guilty; that 
if two conspire to counterfeit the coin, and 
one do it according to the intention of that 
conspiracy, they are both equally guilty of 
treason. It is the nature of a conspiracy 
that what two conspire to do may he done 
by one, whether the other be absent or pres- 
ent. Hale says nothing as to their being to- 
gether, or whether an absentee, or a person 
who only advises, can be charged as present 
and an actor. He leaves these questions just 
where they were, unexamined and undecided. 
If two persons conspire together for any un- 
lawful purpose, as to write a letter to cheat 
a third person, and one of them write the let- 
ter, the other, being present, is considered as 
a conspirator, and as criminal as the writer 
of the letter, and they are indicted as joint 
conspirators. So in coining money: if two 
have joined in a conspiracy to counterfeit, 
and a part of the conspiracy -be that one shall 
act upon that conspiracy, and he doth coun- 
terfeit or coin false money accordingly, they 
are equally guilty, and the act of one is thus 
the act of the other, under the law against 
coining false money in England. But he does 
not say that the party were absent. He re- 
fers to no authority. It is a mere inference, 
and can have no influence on this case. It 
can have no influence on accessorial agency. 
Here, though it does not strictly apply to this 
branch of my argument, I may draw a con- 
clusion from the authority adduced by them- 
selves, which operates against them. In this 
very page he had just said before that "there 
must be an actual counterfeiting; for a com- 
passing, conspiracy, or attempt to counterfeit 
is not treason within this statute, without an 
actual counterfeiting." On the same prin- 
ciple, if the doctrine be applied to levying 
war, there must be an actual levying of war; 
and a conspiracy or attempt to levy war is 
not treason within the words and meaning of 
the constitution. So much for page 214. 

Let us now turn to page 238, and see wheth- 
er it can furnish any justification of the gen- 
tleman's argument: "Though the receiver of 
a traitor, knowing it, be a principal traitor, 
and shall not be said an accessory, yet thus 
much he partakes of an accessory, that his 
indictment must be special of the receipt, and 



not generally that he did the thing, (which 
authority we have repeatedly urged against 
them,) which may be otherwise in case of one 
that is a procurer, counsellor, or consenter. 
Thus it was done in Corner's Case, Dyer, 206a." 
This authority he relies on to show that a 
procurer or an accessory before the fact need 
not be specially charged; that he may be in- 
dicted generally that he levied the war. "The 
words, "which may be otherwise in the case 
of one that is a procurer," &c, are dependeil 
on. So it may be otherwise in that species of 
treason compassing the king's death. I have 
no doubt that in that species of treason any 
degree of accessorial agency before the fact, 
as counselling another person, writing a let- 
ter, &c, would be construed an overt act of 
compassing the death; and, therefore, the ac- 
cessory before the fact might be indicted gen- 
erally for having compassed the death of the 
king. But it would not be so in the case of 
. levying war, or any other treason. If he 
; mean anything else, there is not a shadow 
, of authority for it. He cites a case in Dyer 
. which does not justify the construction for 
! which the gentleman contends. That case 
f only shows that a receiver of a false coiner 
was indicted specially for the receipt, and it 
was deemed a misdemeanor. That was an in- 
dictment for receiving a coiner, knowing him 
to have counterfeited or coined false money; 
and it specified the receiving him particular- 
ly; but judgment was not rendered against 
him, because it was judged to be only a mis- 
demeanor. It states nothing as to the man- 
ner in which an accessory before the fact 
ought to be indicted; but it may fairly be 
inferred from it that he ought to be charged 
specially, as the indictment in that case was 
special. 1 East P. C. p. 127, merely refers to 
those passages of Hale which have been just 
commented on, but does not explain them; 
but he fully explains himself in pages 100, 
301, of the samevolume, which, though already 
referred to, I beg leave again to read: "In 
regard to all acts of approbation, incitement, 
advice, or procuring, to that species of trea- 
son, compassing the king's death, &c, there is 
no doubt that the party may be tried before 
the person who acted upon such indictment, 
because the bare advising or encouraging to 
such actions is in itself a complete oven act 
of compassing, and it is totally immaterial 
whether the attempt were ever made or not. 
The Case of Sommerville proves no more than 
this, (though the rule is there laid down in 
general terms.) that a person aiding or pro- 
curing a treason may be tried before the actor. 
But with regard to all other treasons with- 
in the 25 Edw. III., if one advise or encourage 
another to commit them, or furnish him 
means for that purpose, in consequence 
whereof the fact is committed, the adviser 
will indeed be a principal, for such advice or 
assistance would have made him an accessory 
before the fact in felony; but if the other 
forebore to commit the act thus advised, the 
adviser could not be a traitor, merely on ac- 
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count of his ineffectual advice ana encourage- 
ment, though his conduct would he highly 
criminal; for it cannot be said that a person 
procured an offence which in truth never was 
committed. In these cases, therefore, the 
treason is of a derivative nature, and de- 
pends entirely upon the question whether the 
ngent have or have not been guilty of such 
treason, the proof of which can only be legal- 
ly established by his conviction, if he con- 
tinue amenable to justice, or his attainder by 
outlawry if he abscond, unless the accessory 
choose to waive the benefit of the law and 
submit to a trial." Here East explains him- 
self where he means that a man may be in- 
dicted generally, and shows that where a 
party is to be considered in an accessorial 
point of view, he cannot be brought to trial, 
except by his own choice, until the principal 
be convicted or outlawed. Here those per- 
sons who advised or procured a treason be- 
fore, are placed on the same footing with 
those who receive a traitor after the fact. 
Hut any act of an accessorial nature may be 
a complete overt act of that species of treason 
which comes within that clause of the stat- 
ute which is against compassing the death of 
the king, queen, &c. This is the most com- 
prehensive treason, the "most easily prosecut- 
ed, and the most liable to be abused for the 
purpose of tyranny aud oppression. As 
Aaron's rod swallowed all other rods, so this 
treason for compassing the king's death swal- 
lows all other treasons. 2 Hale, P. C. p. 223 
(which see before), shows that though in high 
treason all are to be considered as principals, 
yet accessories before and after the fact (who 
are both put on the same footing) are to be 
proceeded against only as accessorial agents; 
that the accessory shall not be put to answer 
of the receipt or procurement, till the prin- 
cipal be outlawed, (or attained. &c.) 
But the gentleman has said that agreeably 
' to our constitution they could not charge the 
accused otherwise than as they have done; 
that they must have charged him with levy- 
ing wan I cannot see any difficulty in char- 
ging him according to the truth of the case. 
But however criminal or injurious his con- 
duct may be, and however much he may de- 
serve punishment, he ought not to be deprived 
of the benefit of law, or to^ be considered as 
guilty of treason, without legal proof of his 
having committed an overt act of levying war, 
or to be condemned unheard to subserve un- 
worthy party purposes. If advising a man 
to levy war be treason and punishable under 
the constitution in the same manner as actu- 
ally levying war, I ask why should not the 
indictment be so drawn as to correspond with 
the evidence, and give full notice to the ac- 
cused of the charge intended to be proved 
against him? I ask why was not the indict- 
ment in this case so drawn as to embrace the 
real facts? Why did it not state that A. B, 
and C, (meaning those on the island.) did 
levy war against the United States, and that 
Colonel Burr did advise, incite, encourage and 
counsel them to levy it? 
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Gentlemen say that we have insisted that 
the accessory ought not to be brought to trial 
till the principal were convicted; but that 
there is a case where it is not necessary to 
produce this record. We did not mean to 
deny one exception from this general rule: 
that they may be Med together. We admit 
that the position was laid down in terms 
rather too broad; because if the principal and 
accessory were indicted in the same indict- 
ment together, the accessorial agent could 
not be found guilty till the guilt of the prin- 
cipal were found. In that case the record 
of the conviction would not be necessary, be- 
cause it could not exist. The indictment in 
such case would specify distinct charges 
against both according to the real facts; 
which would enable each of them to be pre- 
pared for trial. But the court would direct 
the jury: "Gentlemen, you are first to decide 
whether the principal charged with having 
done the acts be guilty or not If you do not 
find him guilty, you are to make no inquiry 
as to the accessorial agent, (whose guilt is 
connected with and founded alone on that 
of the principal,) but to find him not guilty 
and* discharge him of course; but if you find 
the principal guilty, you are then to inquire 
into the conduct of the accessory." But gen- 
tlemen, unable to controvert this correct doc- 
trine, endeavor to avoid it, and say that 
Colonel Burr might have declined a trial till 
some of the actors who were on the island 
had been convicted. They ask us, why did 
not Colonel Burr refuse to come to trial? 
and urge that by submitting to a trial, he 
has waived the benefit of every objection 
which he might have been entitled to make. 
That they should have mentioned Blenner- 
hassett in terms of compassion and regret 
may be accounted for; they may have poli- 
cy for doing so. For some think that the 
public indignation ought only to be excited 
against Colonel Burr, in order to press him 
down as much as possible. This indirect 
seems to be a favorite mode of attacking the 
accused. But Colonel Bun* could not resist 
a trial. The prosecutor has thought proper 
to charge him as having levied war in per- 
son, as a principal actor; and being thus in- 
dicted, he could not avoid it. He could make 
no specific objection. He could only meet 
the accusation by the general defence of not 
guilty. 

Having proved that under this indictment 
no evidence yet adduced is competent to con- 
vict the accused, I shall now make a few 
observations on one of the questions before 
your honors. There is one proposition laid 
down by us which is of the greatest impor- 
tance, and requires the utmost deliberation. 
It is this: Admit that the acts on the island 
were done with an intention to subvert the 
government of the United States, (which I 
hold must be the motive to render them trea- 
sonable; for no person will controvert this 
position, that the acts of levying war, in or- 
der to be treasonable, must have been done 
with this design,) yet there was no act of 
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war, no violence clone; there was no overt 
act of levying war, no treason committed. It 
involves a most important question: whether 
the most peaceable acts, acts innocent in 
their nature, though done with a design of 
subverting the government of the* United 
States, can be considered as acts of levying 
Avar against the United States. The ques- 
tion is, whether violence b.e not necessary; 
whether some act of force must not be used 
to constitute a levying of war? We insist 
that no evidence can support an indictment 
for levying war without some act of vio- 
lence. What is a levying of war? Why, 
gentlemen say that levying war is levying 
war— "lever la guerre"— levying soldiers— 
that it consists in preparing the means of 
war. I should rather suppose that the fram- 
ers of our constitution, who proceeded with 
so much caution, and endeavored in every 
part of that instrument to secure the rights 
and liberties of their felllow-citizens, and es- 
pecially a speedy trial by an impartial jury 
of the district, did not intend, by the terms 
"levying war," an unnatural and dangerous 
construction, unknown in common parlance, 
and unusual in history or judicial proceed- 
ings. They could not have contemplated an 
extension of the doctrine of constructive 
treason, which has been always held so pe- 
culiarly hostile to civil liberty. They never 
could have intended that acts peaceable or 
innocent in themselves should constitute 
treason. If by ."levying war" they meant 
enlisting of troops or raising an army, they 
would have said so in plain terms. They I 
would have said that "treason against the 
United States shall consist in enlisting or 
levying troops, or raising an army, with in- 
tention to make war against them." If levy- 
ing troops, embodying men, or enlisting sol- 
diers, with intention to subvert the govern- 
ment of the United States, were intended as 
sufficient to constitute treason, why did not 
the framers of the constitution say so? AVhy 
did they not say that levying of troops or 
raising an army had the same idea or meant 
the same thing as levying of war? 

In a constitution devised by men distin- 
guished as much for their devotion to the 
public good as eminent by their talents, 
.nothing unfavorable to liberty would have 
been intended. Precision of language must 
also have been attended to. Nothing, there- 
fore, can justify the construction which 
gentlemen advocate but unavoidable neces- 
sity. But it is as unnecessary as it is 
dangerous. If they had intended that mere- 
ly to enlist men, to raise and embody troops, 
to raise an army, without anything more, 
should constitute treason, they' would have 
expressed it in such plain terms as to de- 
fy misconstruction. Levying of war im- 
plies force of some kind. The idea of vio- 
lence of some kind is inseparable from 
that of war. But, sir, raising an army or 
levying troops is only a preparatory step 
towards levying war. You levy troops in prep- 
aration, in intention to levy war. But no 
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act preparatory to levying war can be an 
actual levying of war. What is the technical 
meaning of ''levying?" Whether derived 
from the French word "lever," or the Latin 
word "levare," to raise, (or, as applied to 
war, to make,) to levy war is to make it, 
according to its popular acceptation, as well 
as its meaning as used by some of the best 
writers. The meaning or true construction 
of both expressions, "to levy war," and "to 
make war," is precisely the same. What- 
ever is making war is levying it. 

But, says the gentleman, "levying war and 
making war are different things; an overt 
act of levying war and an overt act of war 
are not the same; the king of England can 
levy war, but his troops make the war; that 
he levies, but his officers and soldiers tight 
the battles and make it" I did not know be- 
fore, that in the United States, levying or 
raising troops was the same thing as levying 
war. Troops are often raised. One hun- 
dred thousand men have been authorized to 
be called out; but I did not know that we 
were levying war, however desirous some 
individuals may be that it were so. But 
gentlemen say that it is a common expres- 
sion that the king levies war, and his offi- 
cers and soldiers actually make it Why is 
it said that the king levies war? It is a 
very uncouth expression; but he is said to 
levy war because he represents the nation. 
It is the nation in its national character that 
really makes war; and he is the person who 
is at the head of the nation, of which nation 
the officers and soldiers are only the con- 
stituent parts. He is said to levy war, be- 
cause he is the representative of the nation 
in its national capacity. The United States 
also make war in their national capacity. 
They are composed of individuals, of whom 
the -officers and soldiers, like the people of 
other countries, actually fight battles. It 
may as well be said that if I, Luther Martin/ 
knock a man down with my hand, I do not 
knock him down, but my hand does; because 
my hand is a constituent part of my body. 
But there is no such distinction as gentle- 
men contend for between the king and his 
officers and soldiers. There is no such dis- 
tinction as that the king levies, and his offi- 
cers and soldiers make war. One king, as 
the representative of one nation, makes war 
on another as the representative of another 
nation; and thus the one nation makes war 
on the other. But there is no possible cor- 
rectness in the distinction contended for. 
There is none in reason, in the decisions of 
courts, or in the practice of nations, which 
confines the making of war to those who 
actually fight battles; and until there shall 
be some decision establishing such a distinc- 
tion, and thereby placing our country in a 
worse situation than the laws of Great Brit- 
ain have placed that country, I cannot be- 
lieve it to exist. I shall hold the true defini- 
tion of levying war to be making war, and 
for the purpose of subverting the government 
of the United States. Sir, "making war," ex 
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vi termini, implies the use of force, violence, 
soldiers. I appeal to the authorities both in 
Great Britain and America, as far as prose- 
cutions for levying war have taken place in 
this country, whether an act of violence has 
not always been deemed essential to levying 
war; and whether the indictments do not 
specify some act of force or violence. 

Even in the constructive treasons of de- 
stroying meetinghouses, and pulling down 
"bawdy houses, force or violence must be em- 
ployed to constitute treason. In all cases of 
that kind, houses have been violently torn 
down and destroyed, and many persons great- 
ly injured. In the cases of Messenger, 
Green, and others, those of Damaree and 
Purchase, and all other cases of the like kind 
in England, and that of Fries and other 
cases in this country, force and violence have 
been used, and invariably stated; and what 
is still more decisive as to the necessity of 
employing actual force or using violence on 
such occasions, it was determined by all the 
judges of England on the former cases, that 
as to Green and Bedel, the special verdicts 
were not full enough to judge it treason, be- 
cause the verdicts only found that these two 
persons were present, but neither found any 
particular act of force committed by them, 
nor that they were aiding and assisting to the 
rest who did use violence. Force or vio- 
lence has always been deemed essential to 
the existence of treasonable war in England; 
and I call on the gentlemen to show one in- 
stance to the contrary. 

Mr. Martin argued that men assembling 
nnd marching in military array, without 
actual violence being committed, could not 
constitute an overt act of leving war. He 
went into a critical examination of Lord 
Balniarino's Case, (relied on by the other 
side,) and contended that although he was 
seen marching at the head of a large body of 
armed troops, yet the plain inference from 
the report of the case was. that the court 
never considered such marching in military 
Array as a sufficient overt act; that it was 
his taking possession of and holding the city 
of Carlisle that constituted the overt act 
which, in the opinion of the court justified 
his conviction; and without this, or some 
other act of violence, the mere marching in 
military array, as aforesaid, would not, in 
the opinion of the court, have been sufficient. 
He also commented upon Yaughan's Case, 
in which it had been contended by the prose- 
cution that the mere cruising on the high 
•seas, without any acts of violence, had been 
held to constitute an overt act of levying 
war. He said as that was an indictment for 
-aiding the king's enemies, which was proved 
by his cruising against the English, it could 
not be considered an authority for the pur- 
pose of proving that force is unnecessary to 
constitute treason in levying war. On this 
point he cited and commented upon many 
other authorities. He then said: 

I beg leave to make a few observations on 
that part of our inquiries which relates to 



the great constitutional question: whether a 
person who, in Great Britain, would only be 
guilty of accessorial agency, can be guilty of 
treason in the United States. Is an act of 
accessorial agency before or after the fact in 
treason, 1 in the United States, treason or not? 
Here I beg leave to observe that we ought 
not to be misled by the argument of the gen- 
tlemen; that the most guilty might pass un- 
punished by the negative of this question. 
The question is not whether a person can, 
by procuring treason to be committed, or by 
receiving and comforting a traitor, be guilty 
of a crime. No person will doubt but the 
person who is guilty of advising treason is 
guilty of a great crime, and liable to punish- 
ment; but the question which I propose to 
examine into, is, whether that crime be trea- 
son or not. He who advises, procures, or 
persuades another to commit treason is high- 
ly criminal, and merits very severe* punish- 
ment. The receiver of a traitor, knowing 
him to be such, is highly censurable and 
punishable. But we aver that neither of 
them is guilty of treason within the true in- 
terpretation of the constitution of the Unit- 
ed States. Every preparation made for the 
purpose of making or levying of war is not 
an act of treason; because nothing but mak- 
ing war for the purpose of changing or sub- 
verting the government of the United States 
is treason. Every act of those who make 
those preparations to levy war is criminal; 
and the government has an undoubted right 
to use the force of the country and all the 
means which the laws allow for their sup- 
pression. The government has an unques- 
tionable right to punish those persons, and 
prevent their acts from being ripened into 
acts of treasons It is not the question 
whether the government be to look on pas- 
sively, and see those preparations matured 
without opposition, which are intended for 
its destruction. No person doubts the right 
of the government to punish those persons, 
and prevent the maturity and success of 
their plans. So clearly was the congress of 

9 Here the question very naturally occurs, of 
what practical force is the constitutional limita- 
tion of the crime of treason, if congress has 
been left free to impose such penalties as it may 
see fit upon those treasons at common law which 
are excluded by the constitutional definition, by 
merely giving them another name? If congress 
has the power to prescribe any punishment at all 
for those offences in the nature of treason which 
do not come within the constitutional definition 
of that crime, we shall look in vain for any ex- 
press limitation of that power in the constitu- 
tion. There is, however, a very clearly implied 
limitation; and it is not to he presumed that 
congress would enact a law prescribing capital 
punishment for any offence in the nature of 
treason which cannot be punished as treason un- 
der the constitution. Such an act would cer- 
tainly be a palpable violation of the spmt of the 
constitution, though not of its express letter. 
The late act of July 17, 1862, c. 195, § 2 [12 
Stat. 589], provides for the punishment of many 
acts in the nature of treason, which would not, 
perhaps, amount to treason under the constitu- 
tion; but the punishment it prescribes is fine 
and imprisonment only, with forfeiture of prop- 
erty in slaves, if the offender own any. 
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the United States of opinion that prepara- 
tion to levy war was not treason, that, if I 
mistake not, there was an act passed last 
session expressly punishing' such preparatory 
acts. It passed one branch of the legisla- 
ture, and was sent forward to the other for 
its concurrence. I am not certain, but I be- 
lieve it passed. 

The CHIEF JUSTICE.— I believe it did not 
pass. 10 

Mr. Martin. It is immaterial whether it 
passed or not. It was in contemplation, and 
deemed necessary, whether the law passed 
or not. The only question is, whether a per- 
son who advised or procured treason to be 
committed be guilty of high treason or not. 
No person doubts that he is guilty of a great 
crime or a high misdemeanor; but is the 
offence of which he is guilty treason? But 
gentlemen ask what a deplorable situation 
the country is in if such an offence be not 
treason. As if the people and government 
were bound hand and foot, and could take 
no step to prevent the levying of war; as if, 
because he who only prepares to levy war 
cannot be punished as if he had actually 
levied it. he must escape entirely with im- 
punity! as if, because preparation is not the 
same as consummation, there was no possi- 
bility of punishing it! This is begging the 
question entirely. There is no doubt that 
for so doing he would be guilty of treason in 
Great Britain; because it would be evidence 
to support an indictment for compassing the 
death of the king. But can a person who 
only advises war to be levied be said to have 
actually levied it? Gentlemen say that he 
had all the moral and intentional and there- 
fore* ought to be considered as having the 
actual guilt of it. Let it be so, that he has 
all the guilt of giving the advice, but not of 
the act of levying the war, because he never 
committed it. The court is to decide accord- 
ing to the constitution and laws. What pre- 
vented the f miners of our constitution from 
providing that persons who should counsel, 
commend, or procure levying of war against 
the United States should be guilty of trea- 
son? As they made no such provision- they 
did not intend it. There is another reason 
which prevents a mere counsellor or adviser 
of treason from being guilty of the treason 
of levying war. It is this: that levying war 
is of itself an open, public act. It is of such 
notoriety that everybody may see it going 
on. It is carried on publicly in the face of 
the world when the parties are levying it. 
It cannot, from its nature, be concealed from 
the public view. The word "public,'* we say, 
is material, though omitted in this indict- 
ment. It ought to be laid, because it ought 
to be proved. The authorities show that it 
ought to be so charged; and that levying of 



io The chief justice was right Xo act was 
ever passed by congress to punish aiders, abet- 
tors, or procurers of rebellion or treason until 
July IT. 18<>2, c. 195. $ 2 [12 Stat. 589]. as to 
which see notes to the final opinion of the court 
by Chief .Justice Marshall. 



war must be an act of such notoriety that 
every one sees it. When troops are levied, 
and 'when they march through the country. 
&c\, the people behold them, and the knowl- 
edge of the fact is universal. 

We have had two insurrections in Penn- 
sylvania: the one named the "Whisky In- 
surrection," and the other the "Hot Water 
Insurrection." If I were to name this I 
would call it the "Will-o*-the-Wisp Treason." 
For though it is said to be here and there 
and everywhere, yet it is nowhere. It exists 
only in the newspapers and in the mouths 
of the enemies of the gentleman for whom I 
appear, who get it put into the newspapers. 
But as acts of war must be open and public, 
if war exist at all it may be easily proved. 
If false, it may be easily proved to be so. 
If a man were to come forward and say 
that war was made, that armies marched 
and took towns and places, laid waste the 
country and took contributions from the in- 
habitants, if it were true it could be proved 
by everybody; if false, it could be disproved 
by everybody. Open and notorious facts are 
susceptible of easy proof or contradiction. 
But an advice previously given to commit 
treason is not in its nature susceptible or 
clear, explicit proof. It may be given in 
private and may be pretended to have been 
given when it was not- Innocent persons 
may be implicated. Communications or dec- 
larations may be feigned to have been se- 
cretly made which never were made. Per- 
sons having enmity against others and intent 
on their destruction may be brought forward 
in a court of justice as witnesses against 
them, and gratify their resentment by the 
disclosure of conspiracies which never exist- 
ed but in their own malice, because they are 
secret crimes incapable in their nature of 
being directly refuted or disproved. If open 
deeds, notorious facts are not to be the only 
evidence, confessions must be received. The 
framers of the constitution wisely deter- 
mined that no man should be guilty of trea- 
son in such a case. They would not expose 
the life of any man to the hazard of being 
destroyed by perjury, incapable from its na- 
ture of being disproved. They have secured 
a probability (if not a certainty) that the ac- 
cused cannot be convicted unless he be guil- 
ty. They have not secured him from the- 
resentment or hatred of private individuals, 
(for that is impossible,) but they have taken 
care that he is not to be charged with pri- 
vate acts incapable of disproof; with con- 
fessions and acknowledgments unsupported 
by probability; so that while there is a 
probability of the guilty being punished, the 
innocent is secured from being sacrificed to 
the malignant resentment of his enemies. 
These principles are such as ought to have 
directed and influenced (and no doubt did) 
the conduct of those who framed the consti- 
tution—men selected for their wisdom and 
patriotism to devise a system of government 
to secure and perpetuate the liberty and hap- 
piness of their country. No gentleman who 
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bad read and considered ancient history and 
knew the various systems of oppression 
which had existed in different countries, and 
the necessity of protecting innocence as well 
as punishing guilt, would have subjected his 
country to such misery as that any man 
could, be convicted on evidence impossible to 
be disproved; and of this nature are all acts 
of accessorial agency before the fact in 
treason, as advising, counselling, command- 
ing, &c, as well as many acts of accessorial 
agency after the fact. I have made these ob- 
servations to show the principles on which 
the convention might correctly have deter- 
mined to exclude this doctrine of accessorial 
treason. Uet me now make some observa- 
tions on the constitution itself, abstractedly 
from the consideration of those principles 
which must have most probably actuated 
the convention. 

The gentleman who so ably opened the de- 
bate (Mr. Wickham) correctly said that the 
constitution, which was made to perpetuate 
the liberties of the people of this country, 
is to be construed differently from a statute 
law; that it is a sacred compact made be- 
tween the United States in their corporate 
capacity, and every individual belonging to 
the United States. The United States in 
their corporate aggregate capacity have 
pledged themselves to the people of America 
that this constitution shall be the safeguard 
of their liberties and a barrier against en- 
croachments on their rights, and that it shall 
continue unaltered unless amended by a con- 
stitutional majority. As to all statutes to be 
enacted by any succeeding legislatures, it is 
a compact that they shall not impair the 
great principles of, or transcend the limits 
prescribed by the constitution. In this view 
it is a compact between the United States 
and individuals; but when any question aris- 
ing under any part of it comes before a 
court of justice, when any part of it is to be 
considered judicially, it is to be considered 
as the supreme law of the land. It is to be 
construed by the very terms of the compact 
itself: "This constitution, and the laws of 
the United States which shall be made in 
pursuance thereof,'— "shall be the supreme 
law of the land; and the judges in every 
state shall be bound thereby, anything in 
the constitution or laws of any state to the 
contrary notwithstanding." The judges are 
thereby rendered incapable of making any 
decision in support of any law contravening 
its provisions or principles; and if any law 
passed by the legislature be contrary to any 
of the provisions of this constitution, the 
judges who are to pronounce judgment on 
the rights of individuals affected by such 
unconstitutional law, shall consider it as 
void and null as far as it contravenes or vio- 
lates the constitution. 

The gentlemen also said that the framers 
of the constitution intended to guard against 
constructive treason. This principle is so 
self-evident that it cannot be controverted. 
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It neither has been nor can be denied. They 
certainly intended to make the question, 
what shall be said to be treason, as clear 
as possible, so that there should be no doubt. 
I ask what constructive treason is but that 
treason which the constitution does not men- 
tion in plain and express terms, but is in- 
ferred from circumstances by implication and 
construction. The terms employed by its 
framers are admirably calculated to exclude 
all construction and implication. He who- 
reads with an intention to understand cannot 
possibly mistake their meaning. They tell 
him in plain terms that treason against the 
United States shall consist but in two acts; 
"that it shall consist only in levying war 
against them, or in adhering to their ene- 
mies, giving them aid and comfort." He who 
levies war against the United States, and he 
who adheres to their enemies, giving them 
aid and comfort, *are traitors, and none oth- 
er, by the very positive and plain language 
of this compact. Does the constitution say 
that he who advises these acts, that he who 
receives or comforts any person who has 
done either of these acts, is guilty of trea- 
son? No person will say that he who coun- 
selled an act of war to be done is the person 
who actually did it. No person will say that 
he who advises another to adhere to the ene- 
mies of his country is the person who ac- 
tually did adhere to them. He who advises, 
procures, or persuades, he who receives, com- 
forts, or protects, or even he who has been 
active in aiding and assisting, but absent at 
a remote distance from the scene of action, 
is not the actor. The parts which these per- 
sons perform are all essentially different. 
Have the judges who judicially expound this 
constitution any authority to make the act 
of advising or comforting treasonable by 
construction? Is it not by construction that 
a man is made guilty of having levied war 
who only advised it? Is it not by construc- 
tion that he is rendered guilty of levying 
war who only gave a night's lodging to a 
person who did assist in levying it? Is it 
not by construction that giving a dinner to 
a man in distress is tortured into levying of 
war? It is not by construction extravagantly 
extended that they make a party absent at a. 
great distance constructively present and 
' constructively guilty of the acts of others? 
Is the constitution of the United States to be 
taken by construction contrary to its own 
plain and explicit words? It is the same as t 
if the constitution had expressly *said that 
there should be no constructive treason, no 
constructive presence, no constructive agent. 
The gentlemen went on to show that the 
common law could not be brought to aid 
them to make that treason which was not so 
before; to make an act of accessorial agency 
amount to treason, though not so without 
it. They have admitted fully that the com- 
mon law cannot be received for the purpose 
of making that a crime which is not so by 
the constitution of the United States and 
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laws made in pursuance thereof. But they 
admit that the common law, by the adoption 
of certain technical phrases in the constitu- 
tion, is so far in force as to direct the sense 
or meaning- of certain crimes, and the mode 
of proceeding on trials for those crimes. 
For instance, if a statute say that "if a man 
commit murder he shall be punished so and 
so, and the constitution say that the trial 
of all crimes (except in cases of impeach- 
ment) shall be by jury," the common law 
must be resorted to for the meaning of the 
word "murder"; and as the party accused 
is to be tried by a jury, the common law 
must be resorted to for the purpose of as- 
certaining the meaning of the word "trial" 
and the word "jury." The common law in- 
forms how many men shall constitute a jury; 
that it shall consist of twelve. It says that 
no person shall be convicted of treason un- 
less on the testimony of two witnesses to the 
same overt act or on confession in open 
court. The common law must be resorted to 
for the meaning of the word -"convicted." 
It explains it to mean that the jury must 
be unanimous to find him guilty. But that 
beyond the effect of those technical phrases, 
which express the powers delegated to the 
government, the common law has not been 
adopted under the government of the United 
States. Does it not follow, as a necessary 
consequence, that no man can be guilty of 
an offence against the United States merely 
at common law? Is it not clear that the 
principles of the common law, as existing in 
Great Britain, cannot be applied here so as 
to make that an off ence which is not so by the 
constitution and laws of the United States? 
Can the common law be resorted to in order 
to explain the constitution so as to make 
that a crime which would not be so without 
it? On that point I can readily declare to 
the gentlemen that I have always been of 
the same opinion which they declare them- 
selves to hold. I never did consider that 
anything could be prosecuted as a crime 
against the United States, unless it were 
made so by the constitution, or some law en- 
acted pursuant to it. I perfectly agree with 
the opinion of .Tudge Chase, declared in the 
case of IT. S v. Worrall for an attempt to 
bribe Tench Coxe, the commissioner of the 
revenue, reported in 2 Dall. [2 U. S.l 384. 
He said that though this offence was highly 
injurious to morals and deserving the sever- 
est punishment, yet it was not punishable 
by the constitution or laws of the United 
States; and therefore, as it was an indict- 
ment at common law, it could not be main- 
tained in the federal courts. He would not 
say whether the offence at that time were 
punishable in a state court. It has, however, 
been held that these sorts of offences may 
be punished in the state courts, and it is so 
held by the party in power. 

One of the counsel for the prosecution CMr. 
Wirt) had made some very illiberal animad- 
versions upon a position stated by Mr. Wick- 
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ham, that the rule "that when a felony is 
created by statute, accessories to it, though 
not named, are punishable, and that all legal 
consequences of felony are attached to it by 
the common law, except where the special 
nature of the act leads to a different con- 
clusion," is illustrated by a decision on the 2S 
Hen. VIII. c. 15, which makes piracy, an of- 
fence not punishable at common law, felony; 
that it has been solemnly adjudged that as 
this was not a common law offence, and not 
made in imitation or supply of it, it should 
not be construed according to the rules of 
the common law; and therefore that acces- 
sories to it are not punishable. Hawkins (in 
volume 1, P. C. c. 37, §S 0, 7, page 153), says 
that "in the exposition of this statute it has 
been holden, first, that it does not alter the 
nature of the offence so as to make that 
which was before a felony only by the civil 
law now become a felony by the common 
law; for it must be still alleged as done up- 
on the sea, and is no way cognizable by the 
common law. but only by virtue of this stat- 
ute." "From the same ground, also, it fol- 
lows that no persons shall, in respect of the 
statute, be construed to be or punished as 
accessories to piracies before or after, as 
they might have been if it had been made a 
felony by the statute— that accessories to 
piracy being neither expressly named in the 
statute, nor by construction included in it, 
remain as before." This statute declares 
that "all felonies and robberies, &c, upon 
the sea, &c, where the admiralty have pow- 
er, authority, or jurisdiction, shall be in- 
quired, tried, heard, determined, and judged 
in such shires and places in the realm, in 
like form and condition as if such offence or 
offences had been committed or done in or 
upon the land." It proceeds further to state 
that the commissions to the admirals and 
others to be appointed should "authorize 
them to hear and determine such offences 
after the common course of the law of the 
land, used for felonies or robberies done and 
committed upon the same." It further pro- 
vides that they shall be proceeded against as 
felons for felonies committed on the land; 
and that those that should be convicted of 
any such offence by verdict, confession, &c, 
"shall have and suffer such pains of death, 
losses of lands, goods, and chattels, as if they 
had been attainted and convicted of such 
offence done upon the land." Here is an act 
declaring that persons guilty of piracy shall 
suffer the same pains and forfeitures as if 
they had committed these acts of violence 
and robbery on the land; but it makes no 
mention of accessories before or after the 
fact; and therefore the courts of that coun- 
try construed it not to extend to them. The 
constitution declares certain specific acts to 
be punishable: the making of actual Avar, 
and an actual adherence to the enemies of 
the country, giving them aid and comfort. 
But the constitution does not say that ad- 
vising, procuring, &c, those acts to be com- 
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mitted shall be treason. The inference, 
therefore, is natural and inevitable, that 
such advisers and procurers are not traitors 
within the true meaning of the constitution, 
according to the maxim, "Expressio unius 
est exclusio alterius." But even if, as they 
have argued, common law principles were 
to be applied to expound the constitution, tf 
I understand them rightly, they are a strong 
authority to show that accessories are not 
punishable, and that those persons only who 
do the acts of levying war and adherence to 
enemies are so. No principle of the common 
law is more clearly understood than that the 
expression of one thing is an exclusion of an- 
other, especially in penal laws. 

Again, sir, a most powerful argument, to 
prove the legislative exposition of the con- 
stitution, is deducible from the act of con- 
gress referred to by the gentleman who in- 
troduced this subject. He observed that it 
was clear and evident, from a law passed 
soon after the adoption of the constitution, 
that the legislature did not consider that an 
accessory would be guilty as a traitor under 
the constitution as he would be in Great 
Britain; because they made a special pro- 
vision that if any person should break gaol 
and rescue therefrom any person convicted 
of treason, he should be punished with death. 
Sir, in Great Britain the rescuing of a per- 
son convicted of treason is treason; and if 
the construction for which the counsel for 
the prosecution now contend had been deem- 
ed correct by the legislature, this provision 
would have been superfluous, and therefore 
would not have been made. But this act of 
congress goes still further, and provides that 
if any person shall by force set at liberty or 
rescue any person committed but not con- 
victed for any of the offences aforesaid 
(treason being included.) every person so of- 
fending shall, on conviction, be punished in 
a small fine— only the sum of five hundred 
dollars, and imprisonment a year. Sir, in 
Great Britain the man who breaks open a 
gaol and lets out a person committed therein 
for treason is a traitor, provided the person 
let out or rescued be afterwards convicted 
of treason. If our legislature had considered 
a rescuer as guilty of treason and punishable 
with death, would they have passed a law 
inflicting on him only the trivial punishment 
of a year's imprisonment and a fine of five 
hundred dollars? and yet he cannot be pun- 
ished twice for it. If in truth and reality 
the receiver and protector of a traitor were 
guilty of treason under the constitution, how 
came the legislature to provide so small a 
punishment for the person who breaks open 
gaol and rescues a traitor? How inconsist- 
ent and improper is the infliction of so mod- 
erate a punishment on the gaolbreaker and 
rescuer, if the mere receiver or comforter 
of a traitor before he is put in prison at all 
is punishable with death. He who forcibly 
opposes the laws and rescues a traitor from 
gaol is only punished with imprisonment not 



exceeding a year and a fine not exceeding 
five hundred dollars; while he who merely 
receives or comforts the traitor before he is 
committed for the crime or after he has 
made his escape is punishable with deaths 
because in Great Britain he who receives or 
comforts persons guilty of treason is a trai- 
tor and punished with death, as the unfortu- 
nate Lady Lisle was. And if our constitu- 
tion embraces no other acts as amounting 
to treason than what are expressly mention- 
ed in it, it results of necessity that only the 
two offences of actually levying war against, 
and of adhering to the enemies of the Unit- 
ed States, constitute treason. This is in my 
mind conclusive to show that our construc- 
tion is correct, and that accessories before or 
after the fact were not contemplated by the 
constitution as traitors. 

Mr. Martin replied at length to the argu- 
ments of counsel on the other side, that the 
pending motion was unprecedented, and 
called upon the court to usurp unwarranted 
powers, in derogation of the rights of the 
jury, ii He concluded his argument on this 
point by the following remarks in reply to 
what Mr. Hay had said touching the fearful 
consequences that were to be apprehended 
from encroachments by the court on the 
rights and duties of the jury: 

But the gentleman feels no solicitude for 
the fate of traitors. No more did the blood- 
thirsty Jeffreys. That sanguinary, and cruel 
judge treated every man who came to be 
tried before him as a traitor. He thought 
none innocent, and condemned all he could. 
But the man must be lost to all humanity 
who would not drop the tear of pity whilst he 
wielded the sword of justice. But this inex- 
orable tyrant had no feeling, and regarded 
no principle. Sir, does not the gentleman 
know that any man, however innocent, may 
be hunted down as a traitor? Does he not 
know that any man may be oppressed *by a 
charge brought against him before a court 
and jury, without any knowledge of the facts 
of which he is accused? Is not the case of 
such a person sufficient to excite solicitude in 
the bosom of every person? Does he sup- 
pose that no man can be charged who is 
innocent? Does not the law presume him 
to be innocent till he be convicted by the 
court and jury? He ought not to be pro- 
ceeded against if he be not a traitor but an 
innocent man. OugUt not the court there- 
fore, to feel the utmost solicitude to prevent 
the oppression of innocence? He wishes to 
introduce all the evidence before the jury; 
and we wish to prevent it. I have no doubt 
but he wishes it; but if his wish be wrong, 
it is the sacred duty of your honors to pre- 
vent it from being gratified, and to reject im- 



ii As this is a mere question of practice, it 
has not been deemed important to give the argu- 
ments of counsel on either side upon it. It will 
be found briefly but satisfactorily disposed of in 
the concluding part of the final opinion pronoun- 
ced by the chief justice. 
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.pertinent and irrelevant testimony on a trial 
for life and death. The gentleman has him- 
self recognized this principle. He did ob- 
serve that when evidence is brought forward, 
The court will restrain it if impertinent to the 
issue tried before it. This is the very posi- 
tion for which we contend. It is too clear to 
admit of controversy, and decisive of the 
question before the court. The evidence of 
transactions out of this state does not estab- 
lish what was done on Blennerhassett's Is- 
land; and therefore the testimony which they 
offer does not apply to the issue taken on the 
charge in the indictment. 

1 shall submit one observation on another 
point which I had like to have forgotten, and 
make a candid representation of what Mr. 
Wiekham said about Blennerhassett. None 
of us said that we considered Blennerhas- 
sett to be guilty, as has been unjustly insinu- 
ated. He only stated what the law was. He 
denied that any person wtib guilty; alleged 
that no overt act was committed by any per- 
son; but still insisted on the legal conse- 
quences of the absence of Colonel Burr. I be- 
lieve Blennerhassett to be as innocent as the 
books or instruments of music to which he is 
said to be so passionately addicted. But the 
gentleman expressed, with great zeal and pa- 
thos, that he pledged his own life and the 
lives of his children and posterity on the pro- 
priety of the doctrine which he advocated: 
that if they avoid conspiracies, that if they be 
innocent they will be safe. Most delusive 
doctrine! It does not follow that because a 
man is innocent he will be safe. The expe- 
rience of all ages forbids so extravagant an 
expectation. Without a rigid adherence to 
those rules which have been wisely estab- 
lished for the protection of innocence, there 
never can be safety. I pray God that neither 
his own life nor the lives of his children or 
posterity may depend on the propriety or per- 
manency of his doctrines. He should reflect 
on the instability of human affairs, the vicissi- 
tudes of fortune, and the mutability of popu- 
lar applause. Permanent security can only 
result from a wise system, calculated for all 
times, and to promote the happiness of all par- 
ties. If he be now "in the full tide of suc- 
cessful experiment," in the enjoyment of the 
approbation of his country and government, 
so was. not long ago, the gentleman whom I 
advocate. He was as highly distinguished 
by the kind favor of the people as he could 
be by their suffrages.* 2 it was then incredi- 
ble that their favor should so soon be changed 
by the calumny and rancor of party into the 
most malignant hatred. The gentleman may 
now think himself perfectly safe, by the prev- 
alence of his party and principles; but the 
day very possibly may come, when he may 
tind himself as obnoxious as the gentleman 



12 Alluding to his having had an equal num- 
ber of suffrages with Mr. Jefferson for the pres- 
idential chair; which rendered a choice between 
them by the house of representatives of the 
United States necessary. 



whom I defend. He may, possibly, by the 
same means, the malice, injustice, and vio- 
lence of party spirit, like my client, not only 
find himself reviled and calumniated, but his 
dearest friends abused and persecuted. I 
should be sorry that such prediction should 
be realized with respect to any gentleman; 
but such are the natural consequences of his 
own pernicious doctrines; and these we op- 
pose. It is for the security of innocence that 
Ave contend. If innocence had never been 
persecuted, if innocence were never in dan- 
ger, why were so many checks provided in 
the constitution for its security? We know 
the summary and sanguinary proceedings of 
former times, as recorded in faithful history. 
In those times of oppression and cruelty, they 
never troubled courts or juries with their ac- 
cusations, proofs and legal forms, but de- 
clared the intended victim guilty of treason, 
and proceeded to execution at once. We wish 
to prevent a repetition of those scenes of in- 
justice and horror. 

Mr. Martin closed his long and exhaustive 
argument by the following remarks: 

Before concluding, let me observe that it 
has been my intention to argue the cause cor- 
rectly, without hurting the feelings of any 
person in the world. We are unfortunately 
situated. We labor against great prejudices 
against my client, which tend to prevent him 
from having a fair trial. I have with pain 
heard it said that such are the public preju- 
dices against Colonel Burr, that a jury, even 
should they be satisfied of his innocence, must 
have considerable firmness of mind to pro- 
nounce him not guilty. I have heard it not 
without horror. God of heaven! have we al- 
ready under our form of government (which 
we have so often been told is best calculated 
of all governments to secure all our rights) ar- 
rived at a period when a trial in a court of 
justice, where life is at stake, shall be but a 
solemn mockery, a mere idle form and cere- 
mony to transfer innocence from the gaol to 
the gibbet, to gratify popular indignation, ex- 
cited by bloodthirsty enemies! But if it re- 
quire in ^uch a situation firmness in a jury, 
so does it equally require fortitude in judges 
to perform their duty. And here permit me 
again, most solemnly, and at the same time 
most respectfully, to observe that, in the case 
of life and death, where there remains one 
single doubt in the minds of the jury as to 
facts, or of the court as to law, it is their duty 
to decide in favor of life. If they do not, and 
the prisoner fall a victim, they are guilty of 
murder in foro coeli whatever their guilt may 
be in foro legis. When the sun mildly shines 
upon us, when the gentle zephyrs play around 
us, we can easily proceed forward in the 
straight path of our duty; but when bleak 
clouds enshroud the sky with darkness, when 
the tempest rages, the winds howl, and the 
waves break over us— when the thunders aw 
fully roar over our heads and the lightnings 
of heaven blaze around us— it is then that all 
the energies of the human soul are called into 
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action. It is tiien that the truly brave man 
.stands firm at his post. It is then that, by an 
unshaken performance of his duty, man ap- 
proaches the nearest possible to the Divinity. 
Nor is there any object in the creation on 
which the Supreme Being can look down with 
more delight and approbation than on a hu- 
man being in such a situation and thus acting. 
May that God who now looks upon us, who 
has in his infinite wisdom called you into ex- 
istence and placed you in that seat to dispense 
justice to your fellow citizens, to preserve 
.and protect innocence against persecution- 
may that God so illuminate your under- 
standings that you may know what is right; 
and may he nerve your souls with firmness 
and fortitude to act according to that knowl- 
edge. 

(August 31, 1S07.) 

MARSHALL, Chief Justice, delivered the 
opinion of the court as follows: 

The question now to be decided has been 
argued in a manner worthy of its importance, 
and with an earnestness evincing the strong 
conviction felt by the counsel on each side 
that the law is with them. A degree of elo- 
quence seldom displayed on any occasion has 
embellished a solidity of argument and a 
depth of research by which the court has been 
greatly aided in forming the opinion it is 
about to deliver. The testimony adduced on 
the part of the United States to prove the 
overt act laid in the indictment having shown, 
and the attorney for the United States having 
admitted, that the prisoner was not present 
when that act, whatever may be its character, 
was committed, and there being no reason to 
doubt but that he was at a great distance, and 
in a different state, it is objected to the tes- 
timony offered on the part of the United 
States to connect him with those who commit- 
ted the overt act, that such testimony is total- 
ly irrelevant, and must, therefore, be rejected. 
The arguments in support of this motion re- 
spect in part the merits of the case as it may 
be supposed to stand independent of the plead- 
ings, and in part as exhibited by the plead- 
ings. 

On the first division- of the subject two 
points are made: 1st. That, conformably to the 
constitution of the United States,nomancanbe 
convicted of treason who was not present when 
the war was levied. 2d. That if this construc- 
tion be erroneous, no testimony can be received 
to charge one man with the overt acts of 
others until those overt acts as laid in the 
Indictment be proved to the satisfaction of the 
court. The question which arises on the con- 
struction of the constitution, in every point of 
view in which it can be contemplated, is of 
infinite moment to the people of this country 
and to their government, and requires the 
most temperate and the most deliberate con- 
sideration. "Treason against the United States 
shall consist only in levying war against 
them." What is the natural import of the 
words "levying war?" and who may be said 
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to levy it? Had their first application to trea- 
son been made by our constitution they would 
certainly have admitted of some latitude of 
construction. Taken most literally, they are, 
perhaps, of the same import with the words 
"raising or creating war"; but as those who 
join after the commencement are equally the 
objects of punishment, there would probably 
be a general admission that the term also com- 
prehended making war or carrying on war. 
In the construction which courts would be 
required to give these words, it is not improb- 
able that those who should raise, create, make, 
or carry on war, might be comprehended. The 
various acts which would be considered as 
coining within the term would be settled by 
a course of decisions; and it would be affirm- 
ing boldly to say that those only who actually 
constituted a portion of the military force ap- 
pearing in arms could be considered as levy- 
ing war. There is no difficulty in affirming 
that there must be a war or the crime of levy- 
ing it cannot exist; but there would often 
be considerable difficulty in affirming that a 
particular act did or did not involve the per- 
son committing it in the guilt and in the fact 
of levying war. If, for example, an army 
should be actually raised for the avowed pur- 
pose of carrying on open war against the Unit- 
ed States and subverting their government, 
the point must be weighed very deliberately, 
before a judge would venture to decide that 
an overt act of levying war had not been 
committed by a commissary of purchases, 
who never saw the army, but who, knowing 
its object, and leaguing himself with the rebels, 
supplied that army with provisions, or, by a 
recruiting officer holding a commission in the 
rebel service, who, though never in camp, 
executed the particular duty assigned to him.* 3 
But the term is not for the first time ap- 
plied to treason by the constitution of the 
United States. It is a technical term. It is 
used in a very old statute of that country 
whose language is our language, and whoso 
laws form the substratum of our laws. It is 
scarcely conceivable that the term was not 
employed by the framers of our constitution 
in the sense which had been affixed to it by 
those from whom we borrowed it. So far as 
the meaning of any terms, particularly terms 
of art, is completely ascertained, those by 
whom they are employed must be considered 
as employing them in that ascertained mean- 
ing, unless the contrary be proved by the con- 
text. It is, therefore, reasonable to suppose, 
unless it be incompatible with other expres- 
sions of the constitution, that the term "levy- 
ing war" is used in that instrument in the 
same sense in which it was understood in 
England, and in this country, to have been' 
used in the statute of the 25th of Edw. III. 
from which it was borrowed. It is said that 
this meaning is to be collected only from ad- 
judged cases. But this position cannot be 

is See note A at the end of this opinion, (sec- 
tion 2). 
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conceded to the extent in which it is laid 
down. The superior authority of adjudged 
cases will never be controverted. But those 
celebrated elementary writers who have stated 
the principles of the law, whose statements 
have received the common approbation of 
legal men, are not to be disregarded. Prin- 
ciples laid down by such writers as Coke, 
Hale, Foster, and Blackstone, are not lightly 
to be rejected. These books are in the hands 
of every student Legal opinions are formed 
upon them; and those opinions are after- 
wards carried to the bar, the bench and the 
legislature. In the exposition of terms, there- 
f( re. used in instruments of the present day, 
the definitions and the dicta of those authors, 
if not contradicted by adjudications, and if 
compatible with the words of the statute, are 
entitled to respect. It is to be regretted that 
they do not shed as much light on this part 
of the subject as is to be wished. Coke does 
not give a complete definition of the term, but 
puts cases which amount to levying war. 
''An actual rebellion or insurrection, he says, 
is a levying of war." In whom? Coke does not 
say whether in those only who appear in arms, 
or in all those who take part in the rebellion or 
insurrection by real open deed. Hale, in treat- 
ing on the same subject, puts many cases 
which shall constitute a levying of war, with- 
out which no act can amount to treason; but 
he does not particularize the parts to be per- 
formed by the different persons concerned in 
that war, which shall be sufficient to fix on 
each the guilt of levying it. Foster says: 
"The joining with rebels in an act of rebellion, 
or with enemies in acts of hostility, will make 
a man a traitor." "Furnishing rebels or ene- 
mies with money, arms, ammunition or other 
necessaries will prima facie make a man a 
traitor." Foster does not say that he would 
be a traitor under the words of the statute, in- 
dependent of the legal rule which attaches the 
guilt of the principal to an accessory, nor that 
his treason is occasioned by that rule. In 
England this discrimination need not be made 
except for the purpose of framing the indict- 
ment; and, therefore, in the English books 
we do not perceive any effort to make it 
Thus, surrendering a castle to rebels, being in 
confederacy with them, is said by Hale and 
Foster to be treason under the clause of levy- 
ing war; but whether it be levying war in 
fact, or aiding those who levy it, is not said. 
Upon this point Blackstone is not more satis- 
factory. Although we find among the com- 
mentators upon treason enough to satisfy the 
inquiry, what is a state of internal war? yet 
no precise information can be acquired from 
them which would enable us to decide with 
clearness whether persons not in arms, but 
taking part in a rebellion, could be said to levy 
war, independently of that doctrine which at- 
taches to the accessory the guiltof hisprincipal. 
If in adjudged cases this question have been 
taken up and directly decided, the court has not 
seen those cases. The argument which may be 
drawn from the form of the indictment, though 



strong, is not conclusive. In the precedent 
found in Tremaine, Mary Speake, who was- 
indicted for furnishing provisions to the party 
of the Duke of Monmouth, is indicted for fur- 
nishing provisions to those who were levying 
war, not for levying war herself. It may cor- 
rectly be argued that, had this act amounted 
to levying war, she would have been indicted 
for levying war; and the furnishing of provi- 
sions would have been laid as the overt act. 
The court felt this when the precedent was 
produced But the argument, though strong, 
is not conclusive, because, in England, the 
inquiry, whether she had become a traitor 
by levying war, or by giving aid and comfort 
to those who were levying war," was unim- 
portant; and because, too, it does not appear 
from the indictment that she was actually 
concerned in the rebellion— that she belonged 
to the rebel party, or was guilty of anything 
further than a criminal speculation in selling 
them provisions. 

It is not deemed necessary to trace the doc- 
trine, that in treason all are principals, to its 
source. Its origin is most probably stated 
correctly by Judge Tucker in a work, the 
merit of which is with pleasure acknowl- 
edged. But if a spurious doctrine have been 
introduced into the common law, and have 
for centuries been admitted as genuine, it 
would require great hardihood in a judge to 
reject it Accordingly, we find those of the 
English jurists who seem to disapprove the 
principle declaring that it is now too firmly 
settled to be shaken. It is unnecessary to 
trace this doctrine to its source for another 
reason: the terms of the constitution com- 
prise no question respecting principal and 
accessory, so far as either may be truly and 
in fact said to levy war. Whether in* Eng- 
land a person would be indicted in express 
terms for levying war or for assisting others 
in levying war, yet if in correct and legal 
language he can be said to have levied war. 
and if it have never been decided that the 
act would not amount to levying war, his 
case may, without violent construction, be 
brought within the letter and the plain 
meaning of the constitution. In examining 
these words, the argument which may be 
drawn from felonies, as, for example, from 
murder, is not more conclusive. Murder is 
the single act of killing with malice afore- 
thought. But war is a complex operation, 
composed of many parts, co-operating with 
each other. No one man or body of men 
can perform them all if the war be of any 
continuance. Although, then, in correct and 

" If she was indicted under that clause of the 
statute of Edw. III. which relates to adhering 
to the enemies of the king, giving them aid and 
comfort, the indictment was certainly bad, ac- 
cording to the settled construction of that clause 
by the English courts. The authorities are uni- 
form, that no person can be guilty of treason un- 
der that clause for adhering and giving aid and 
comfort to British subjects in rebellion. In oth- 
er w T ords, the term "enemies" means foreign ene- 
mies, and not rebels. 
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in law language, he alone is said to have 
murdered another who has perpetrated the 
fact of killing, or has been present aiding 
that fact, it does not follow that he alone 
can have levied war who has borne arms. 
All those who perform the various and essen- 
tial military parts of prosecuting the war, 
which must be assigned to different persons, 
may with correctness and accuracy be said 
to levy war. Taking this view of the sub- 
ject, it appears to the court that those who 
perform a part in the prosecution of the war 
may correctly be said to levy war and to 
commit treason under the constitution. It 
will be observed that this opinion does not 
extend to the case of a person who performs 
no act in the prosecution of the war — who 
counsels and advises it— or who, being en- 
gaged in the conspiracy, fails to perform his 
part Whether such persons may be impli- 
cated by the doctrine that whatever would 
make a man an accessory in felony makes 
him a principal in treason, or are excluded 
because that doctrine is inapplicable to the 
United States, * the constitution having de- 
clared that treason shall consist only in. levy- 
ing war, and having made the proof of overt 
acts necessary to conviction, is a question of 
vast importance, which it would be proper 
for the supreme court to take a fit occasion 
to decide, but which an inferior tribunal 
would not willingly determine unless the 
case before them should require it is 

It may now be proper to notice the opinion 
of the supreme court in the case of the Unit- 
ed States against Bollman and Swai-twout 
It is said that this opinion, in declaring that 
those who do not bear arms may yet be 
guilty of treason, is contrary to law, and is 
not obligatory because it is extra-judicial and 
was delivered on a* point not argued. This 
court is therefore required to depart from the 
principle there laid down. It is trae that, in 
that case, after forming the opinion that no 
treason could be committed because no trea- 
sonable assemblage had taken place, the 
court might have dispensed with proceeding 
further in the doctrines of treason. But it 
is to be remembered that the judges migli* 
act separately, and perhaps at the same time 
on the various prosecutions which might be 
instituted, and that no appeal lay from then 
decisions. Opposite judgments on the poin? 
would have presented a state of things in 
finitely to be deplored by all. It was not 
surprising, then, that they should have madj? 
some attempt to settle principles which would 
probably occur, and which were in some 
degree connected with the point before them. 
The court had employed some reasoning to 
show that without the actual embodying of 
men war could not be levied. It might have 
been inferred from this that those only who 
were so embodied could be guilty of treason. 
Not only to exclude this inference, but also 
to affirm the contrary, the court proceeded to 

is See note A, § 1, at the end of this opinion. 
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j observe: "It is not the intention of the court 
to say that no individual can be guilty of 
this crime who has not appeared in arms 
against his country. On the contrary, if war 
be actually levied, that is, if a body of men 
be actually assembled for the purpose of 
effecting by force a treasonable object, all 
those who perform any part, however mi- 
nute, or however remote from the scene of ac- 
tion, and who are actually leagued in the 
general conspiracy, are to be considered as 
traitors." This court is told that if this opin- 
ion be incorrect it ought not to be obeyed, 
because it was extra-judicial. For myself, 
I can say that I could not lightly be pre- 
vailed on to disobey it, were I even convinced 
that it was erroneous; but I would certainly 
use any means which the law placed in my 
power to carry the question again before the 
supreme court for reconsideration, in a case 
in which it would directly occur and be fully 
argued. The court which gave this opinion 
was composed of four judges. At the time I 
thought them unanimous, but I have since 
had reason to suspect that one of them, 
whose opinion is entitled to great respect, 
and whose indisposition prevented his enter- 
ing into the discussions, on some of those 
points which were not essential to the deci- 
sion of the very case under consideration, did 
not concur in this particular point with his 
brethren. Had the opinion been unanimous, 
it would have been given by a majority of 
the judges. But should the three who were 
absent concur with that judge who was 
present, and who perhaps dissents from what 
was then the opinion of the court, a majority 
of the judges may overrule this decision. I 
should, therefore, feel no objection, although 
I then thought and still think the opinion 
perfectly correct, to carry the point, if pos- 
sible, again before the supreme court, if the 
case should depend upon it In saying that 
I still think the opinion perfectly correct, I 
do not consider myself as going further than 
the preceding reasoning goes. Some gentle- 
men have argued as if the supreme court had 
adopted the whole doctrine of the English 
books on the subject of accessories to trea- 
son.™ But certainly such is not the fact. 
Those only who perform a part, and who are 
leagued in the conspiracy, are declared to 
be traitors. To complete the definition both 
circumstances must concur. They must 
"perform a part," which will furnish the 
overt act; and they must be "leagued in 
conspiracy." The person who comes within 
this description in the opinion of the court 
levies war. The present motion, however, 
does not rest upon this point; for if under 
this indictment the United States might be 
let in to prove the part performed by the 
prisoner, if he did perform any part, the 
court could not stop the testimony, in its 
present stage.* ~ 
2d. The second point involves the char- 
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acter of tlie overt act which has been given 
in evidence, and calls upon the court to de- 
clare whether that act can amount to levy- 
ing war. Although the court ought now to 
avoid any analysis of the testimony which 
has been otfered in this case, provided the 
decision of the motion should not rest upon 
it. yet many reasons concur in giving pecu- 
liar propriety to a delivery, in the course of 
these trials, of a detailed opinion on the 
question, what is levying war? As this ques- 
tion has been argued at great length, it may 
probably save much trouble to the counsel 
now to give that opinion. 

In opening the case, it was contended by 
the attorney for the United States, and has 
since been maintained on the part of the 
prosecution, that neither arms nor the appli- 
cation of force or violence are indispensably 
necessary to constitute the fact of levying 
war. To illustrate these positions, several 
cases have been stated, many of which 
would clearly amount to treason. In all of 
them, except that which was probably in- 
tended to be this case, and on which no ob- 
servation will be made, the object of the as- 
semblage was clearly treasonable. Its char- 
acter was unequivocal, and was demonstrat- 
ed by evidence furnished by the assemblage 
itself. There was no necessity to rely up- 
on information drawn from extrinsic sources, 
or. in order to understand the fact, to pur- 
sue a course of intricate reasoning, and to 
conjecture motives. A force is supposed to 
be collected for an avowed treasonable ob- 
ject, in a condition to attempt that object, 
and to have commenced the attempt by mov- 
ing towards it. I state these particulars, 
because although the cases put may estab- 
lish the doctrine they are intended to sup- 
port—may prove that the absence of arms, 
or the failure to apply force to sensible ob- 
jects by the actual commission of violence 
on those objects, may be supplied by oth- 
er circumstances— yet they also serve to 
show that the mind requires those circum- 
stances to be satisfied that war is levied. 
Their construction of the opinion of the su- 
preme court is, I think, thus far correct. It 
is certainly the opinion which was at the 
time entertained by myself: and which is 
still entertained. If a rebel army, avowing 
its hostility to the sovereign power, should 
front that of the government, should march 
and countermarch before it, should manoeu- 
vre in its face, and should then disperse from 
any cause whatever without liring a gun— I 
confess I could not, without some surpiise, 
hear gentlemen seriously contend that this 
could not amount to an act of levying war. 
A case equally strong may be put with re- 
spect to the absence of military weapons. 
If the party be in a condition to execute 
the purposed treason without the usual im- 
plements of war, I can perceive no reason for 
requiring those implements in order to con- 
stitute the crime. 

It is argued that no adjudged case can be 



produced from the English books where ac- 
tual violence has not been committed. Sup- 
pose this were true. No adjudged case has, 
or, it is believed, can be produced from 
those books in which it has been laid down 
that war cannot be levied without the ac- 
tual application of violence to external ob- 
jects.^ The silence of the reporters on this 
point may be readily accounted for. In 
cases of actual rebellion against the govern- 
ment, the most active and influential leaders 
are generally most actively engaged in the 
war; and as the object can never be to ex- 
tend punishment to extermination, a suffi- 
cient number are found among those who 
have committed actual hostilities to satisfy 
the avenging arm of justice. In cases of 
constructive treason, such as pulling down 
meeting-houses, where the direct and avowed 
object is not the destruction of the sovereign 
power, some act of violence might be gener- 
ally required to give to the crime a sufficient 
degree of malignity to convert it into trea- 
son, to render the guilt of any individual un- 
equivocal. But Yaughan's tase is a case 
where there was no real application of vio- 
lence, and where the act was adjudged to be 
treason. Gentlemen argue that Vaughan 
was only guilty of adhering to the king's 
enemies, but they have not the authority of 
the court for so saying. The judges unques- 
tionably treat the cruising of Vaughan as an 
overt act of levying war. The opinions of 
the best elementary writers concur in declar- 
ing that where a body of men are assembled 
for the purpose of making war against the 
government, and are in a condition to make 
that war. the assemblage is an act of levying 
war. These opinions are contradicted by no 
adjudged case, and are supported by 
Vaughan's Case. This court is not inclined 
to controvert them. But although, in this 
respect, the opinion of the supreme court has 
not been misunderstood on the part of the 
prosecution, that opinion seems not to have 
been fully adverted to in a very essential 
point in which it is said to have been mis- 
conceived by others. The opinion. I am in- 
formed, has been construed to mean that any 
assemblage whatever for a treasonable pur- 
pose, whether in force or not in force, wheth- 
er in a condition to use violence or not in 
that condition, is a levying of war. It is 
this construction, which has not, indeed, 
been expressly advanced at the bar. but 
which is said to have been adopted else- 
where, that the court deems it necessary to 
examine. 

Independent of authority, trusting only to 
the dictates of reason, and expounding terms 
according to their ordinary signification, we 
should probably all concur in the declaration 
that war could not be levied without the 
employment and exhibition of force. War 
is an appeal from reason to the sword; and 
he who makes the appeal evidences the fact 
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by the use of the means. His intention to 
go to war may be proved by words; but the 
actual going to war is a fact which is to be 
proved by open deed. The end is to be ef- 
fected by force; and it would seem that in 
cases where no declaration is to be made, 
the state of actual war could only be created 
by the employment of force, or being in a 
condition to employ it. But the term, hav- 
ing been adopted by our constitution, must 
be understood in that sense in which it was 
universally received in this country when 
the constitution was framed. The sense in 
which it was received is to be collected from 
the most approved authorities of that nation 
from which we have borrowed the term. 
Lord Coke says that levying" war against the 
king was treason at the common law. "A 
compassing or conspiracy to levy war, he 
adds, is no treason, for there must be a 
levying of war in fact/' He proceeds to 
state cases of constructive levying war, 
where the direct design is not to overturn 
the government, but to effect some general 
object by force. The terms he employs, in 
stating these cases, are such as indicate an 
impression on his mind that actual violence 
is a necessary ingredient in constituting the 
fact of levying war. He then proceeds to 
say: "An actual rebellion or insurrection is a 
levying of war within this fact/* "If any 
with strength and weapons invasive and de- 
fensive doth hold and defend a castle or fort 
against the king and his power, this is levy- 
ing Of war against the king/' These cases 
are put to illustrate what he denominates 
"a war in fact/' It is not easy to conceive 
"an actual invasion or insurrection" uncon- 
nected with force; nor can "a castle or fort 
be defended with strength and weapons in- 
vasive and defensive" without the employ- 
ment of actual force. It would seem, then, 
to have been the opinion of Lord Coke that 
to levy war there must be an assemblage of 
men in a condition and with an intention to 
employ force. He ceitainly puts no case of 
a different description. Lord Hale says (1 
Hale, P. C. p. 149, pi. 6:) "What shall be said 
a levying of war is partly a question of fact, 
for it is not every unlawful or riotous assem- 
bly of many persons to do an unlawful act, 
though de facto they commit the act they in- 
tend, that makes a levying of war; for then 
every riot would be treason, &c." "but it 
must be such an assembly as carries with it 
speciem belli, the appearance of war; as if 
they ride or march vexillis explicatis. with 
colors flying, or if they be formed into com- 
panies or furnished with military officers, 
or if they are armed with military weap- 
ons, as swords, guns, bills, halberds, pikes, 
and are so circumstanced that it may be 
reasonably concluded they are in a posture 
of war; which circumstances are so va- 
rious that it is hard to describe them all par- 
ticularly/' "Only the general expressions 
in all the indictments of this nature that 
I have seen are more sruerrino arraiati," 



arrayed in warlike manner. He afterwards 
adds: "If there be a war levied as is 
above declared, viz, an assembly arrayed in 
warlike manner, and so in the . posture of 
war for any treasonable attempt, it is bellum 
levatum but not percussum." It is obvious 
that Lord Hale supposed an assemblage of 
men in force, in a military posture, to be nec- 
essary to constitute the fact of levying war. 
The idea, he appears to suggest, that the ap- 
paratus of war is necessary, has been very 
justly combated by an able judge who has 
written a valuable treatise on the subject of 
treason; but, it is not recollected that his 
position, that the assembly should be in a 
posture of war for any treasonable attempt, 
has ever been denied. Hawkins (chapter 17, § 
23), says "that not only those who rebel 
against the king, and take up arms t6 de- 
throne him, but. also, in many other cases, 
those who, in a violent and forcible manner, 
withstand his lawful authority, are said to 
levy war against him, and therefore those 
that hold a fort or castle against the king's 
"forces, or keep together armed numbers of 
men, against the king's express command, 
have been adjudged to levy war against 
him." The cases put by Hawkins are all 
cases of actual force and violence. "Those 
-who rebel against the king, and take up arms 
to dethrone him." In many other cases 
those "who, in a violent and forcible man- 
ner, withstand his lawful authority." "Those 
that hold a fort or castle against his forces, 
or keep together armed numbers of men 
against his express command." These cases 
are obviously cases of «force and violence. 
Hawkins next proceeds to describe cases in 
which war is understood to be levied under 
the statute, although it was not directly 
made against the government. This Lord 
Hale terms an interpretative or constructive 
levying of war; and it will be perceived that 
he puts no case in which actual force is dis- 
pensed with. "Those also, he says, who 
make an insurrection in order to redress a 
public grievance, whether it be a real or pre- 
tended one, and of their own authority at- 
tempt with force to redress it, are said to 
levy war against the king, althoxigh they 
have no direct design against his person, in- 
asmuch as they insolently invade his prerog- 
ative by attempting to do that by private au- 
thority which he, by public justice, ought to 
do; which manifestly tends to a downright 
rebellion. As where great numbers by force 
attempt to remove certain persons from the 
king," <fcc. The cases here put by Hawkins, 
of a constructive levying of war, do in 
terms require force as a constituent part of 
the description of the offence. 

Judge Foster, in his valuable treatise on 
Treason, states the opinion which has been 
quoted from Lord Hale, and differs from that 
writer so far as the latter might seem to re- 
quire swords, drums, colors, &c., what he 
terms the pomp and pageantry of war, as es- 
sential circumstances to constitute the fact of 
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levying war. In -the Cases of Damaree and 
Purchase, he says: "The want of those cir- 
cumstances weighed nothing with the court, 
although the prisoners counsel insisted much 
on that matter." But he adds: "The number 
of the insurgents supplied the want of mili- 
tary weapons; and they were provided with 
axes, crows, and other tools of the like nature, 
proper for the mischief they intended to effect. 
Furor anna ruinistrat." It Is apparent that 
Judge Poster here alludes to an assemblage in 
force, or, as Lord Hale term» it, "in a warlike 
posture;** that is, in a condition to attempt or 
proceed upon the treason which had been con- 
templated. The same author afterwards states 
at large the Cases of Damaree and Purchase 
from 8 State Trials; and they are cases where 
the insurgents not only assembled in force, in 
the posture of war, or in a condition to execute 
the treasonable design, but they did actually 
carry it into execution, and did resist the 
guards who were sent to, disperse them. 
Judge Foster states (section 4) all insurrec- 
tions to effect certain innovations of a public 
and general concern, by an armed force, to be, 
in construction of law, high treason within the 
clause of levying war. The cases put by Fos- 
ter of constructive levying of war all contain, 
as a material ingredient, the actual employ- 
ment of force. After going through this 
branch of his subject, he proceeds to state the 
law in a case of actual levying war: that is, 
where the war is intended directly against 
the government. He says (section 9): "An 
assembly armed and arrayed in a warlike 
manner for a treasonable purpose is bellum 
levatuin, though not© bellum percussum. List- 
ing and marching are sufficient overt acts, 
without coming to a battle or action. So 
cruising on the king's subjects under a French 
commission, France being then at war with us, 
was held to be adhering to the king's enemies, 
though no other act of hostility be proved." 
"An assembly armed and arrayed in a warlike 
manner for any treasonable purpose" is cer- 
tainly in a state of force: in a condition to ex- 
ecute the treason for which they assembled. 
The words, "enlisting and marching,'* which 
are overt acts of levying war, do, in the ar- 
rangement of the sentence, also imply a state 
of force; though that state is uot expressed in 
terms; for the succeeding words, which state 
a particular event as not having happened, 
prove that event to have been the next circum- 
stance to those which had happened; they are 
"without coming to a battle or action.'* "If 
men be enlisted and march," (that is. if they 
march prepared for battle or in a condition for 
action: for marching is a technical term ap- 
plied to the movement of a military corps,) it 
is an overt act of levying war. though they do 
not come to a battle or action. This exposi- 
tion is rendered the stronger by what seems 
to be put in the same sentence as a parallel 
case with respect to adhering to an enemy. It 
is cruising under a commission from an enemy 
without committing any other act of hostility. 
Cruising is the act of sailing in warlike form 



and in a condition to assail those of whom the 
cruiser is in quest. This exposition, which 
seems to be that intended by Judge Foster, is 
rendered the more certain by a reference to 
the case in the State Trials from which the ex- 
tracts are taken. The words used by the 
chief justice are: "When men form themselves 
into a body and march rank and file with 
weapons offensive and defensive, this is levy- 
ing of war with open force, if the design be 
public." Mr. Phipps, the counsel for the pris- 
oner, afterwards observed: "Intending to levy 
war is not treason unless a war be actually 
levied." To this the chief justice answered: 
"Is it not actually levying of war if they ac- 
tually provide arms and levy men, and in a 
warlike manner set out and cruise and come 
with a design to destroy our ships?" Mr. 
Phipps still insisted "it would uot be an ac- 
tual levying of war unless they committed 
some act of hostility." "Yes, iudeed," said the 
chief justice, "the going on board and being in 
a posture to attack the king's ships.*' Mr. 
Baron Powis added: "But for you to say that 
because they did not actually tight it is not a 
levying of ^ar! Is it not plain what they did 
intend? that they came with that intention? 
that they came in that posture? that they 
came armed, and had guns and blunderbusses, 
and surrounded the ship twice? They came 
with an armed force; that is strong evidence 
of the design." 

The point insisted on by counsel in the Case 
of Vaughan, as in this case, was, that war 
could not be levied without actual fighting. 
In this the counsel was very properly over- 
ruled; but it is apparent that the judges pro- 
ceeded entirely on the idea that a warlike 
posture was indispensable to the fact of levy- 
ing war. Judge Foster proceeds to give other 
instances of levying war: "Attacking the 
king's forces in opposition to his authority up- 
on a march or in quarters is levying war." 
"Holding a castle or fort against the king or 
his forces, if actual force be used in order to 
keep possession, is levying war. But a bare 
detainer, as, suppose, by shutting the gates 
against the king or his forces, without any 
other force from within, Lord Hale conceiveth 
will not amount to treason." The whole doc- 
trine of Judge Foster on this subject seems to 
demonstrate a clear opinion that a state of 
force or violence, a post; re of war, must exist 
to constitute technically as well as really the 
fact of levying war. 

Judge Blackstone seems to concur with his 
predecessors. Speaking of levying war, he 
says: "This may be done by taking arms, not 
only to dethrone the king, but under pretense 
to reform religion or the laws, or to remove 
evil counsellors or other grievances, whether 
real or pretended. For the law does not. nei- 
ther can it, permit any private man or set of 
men to interfere forcibly in matters of such 
high importance.'* He proceeds to give ex- 
amples of levying war, which show that he 
contemplated actual force as a necessary in- 
gredient in the composition of this crime. It 
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.would seem, then, from the English authori- 
ties, that the words "levying war" have not 
received a technical different from their nat- 
ural meaning, so far as respects the character 
of the assemblage of men which may consti- 
tute the fact. It must be a warlike assem- 
blage, carrying the appearance of force, and 
in a situation to practice hostility. 

Several judges of the -United States have 
given opinions at their circuits on the subject, 
all of which deserve, and will receive the par- 
ticular attention of this court 

In his charge to the grand jury, when John 
Fries was indicted in consequence of a forcible 
opposition to the direct tax, Judge Iredell is 
understood to have said: "I think I am war- 
ranted in saying that if, in the case of the 
insurgents who may come under your consid- 
eration, the intention was to prevent by force 
of arms the execution of an act of the congress 
of the United States altogether, any forcible 
opposition, calculated to carry that intention 
into effect, was a levying of war against the 
United States, and, of course, an act of trea- 
son." To levy war, then, according to this 
opinion of Judge Iredell, required the actual 
exertion of force. Judge Patterson, in his 
opinions delivered in two different cases, seems 
not to differ from Judge Iredell. He does not, 
indeed, precisely state the employment of 
force as necessary to constitute a levying war, 
but in giving his opinion, in cases in which 
force was actually employed, he considers the 
crime in one case as dependent on the inten- 
tion; and in the other case he says: "Com- 
bining these facts and this design/' (that is, 
combining actual force with a treasonable de- 
sign,) "the crime is high treason." Judge Pe- 
ters has also indicated the opinion that force 
was necessary to constitute the crime of levy- 
ing war. Judge Chase has been particularly 
clear and explicit. In an opinion which he 
appears to have prepared on great considera- 
tion, he says: "The court are of opinion that 
if a body of people conspire and meditate an 
insurrection to resist or oppose the execution 
of a statute of the United States by force, they 
are only guilty of a high misdemeanor; but 
if they proceed to carry such intention into ex- 
ecution by force, that they are guilty of the 
treason of levying war; and the quantum of 
the force employed neither increases nor di- 
minishes the crime; whether by one hundred 
or one thousand persons is wholly immaterial. 
The court are of opinion that a combination 
or conspiracy to levy war against the United 
States is not treason unless combined with an 
attempt to carry such combination or con-, 
spiracy into execution; som*. actual force or 
violence must be used in pursuance of such de- 
sign to levy war; but that it is altogether im- 
material whether the force used be sufficient 
to effectuate the object. Any force connected 
with the intention will constitute the crime of 
levying of war." In various parts of the 
opinion delivered by Judge Chase, in the case 
of Fries, the same sentiments are to be found. 
It is to be observed that these judges are not 



content that troops should be assembled in a 
condition to employ force. According to them 
some degree of force must have been actually 
employed. The judges of the United States, 
then, so far as their opinions have been quot-* 
ed. seem to have required still more to con- 
stitute the fact of levying war than has been 
required by the English books. Our judges 
seem to have required the actual exercise of 
force, the actual employment of some 'degree 
of violence.* This, however, may be, and prob- 
ably is, because, in the cases in which their 
opinions were given, the design not having 
been to overturn the government, but to re- 
sist the execution of a law, such an assem- 
blage as would be sufficient for. the purpose 
would require the actual employment of force 
to render the object unequivocal. 

But it is said all these authorities have been 
overruled by the decision of the supreme court 
in the case of U. S. v. Swartwout [4 Cranch 
(8 U. S.) 75]. If the supreme court have in- 
deed extended the doctrine of treason further 
than it has heretofore been carried by the 
judges of England or of this country, their 
decision would be submitted to. At least this 
court could go no further than to endeavor 
again to bring the point directly before them. 
It would, however, be expected that an opin-* 
ion which is to overrule all former precedents, 
and to establish a principle never before recog- 
nized, should be expressed in plain and ex- 
plicit terms. A mere implication ought not 
to prostrate a principle which seems to have 
been so well established. Had the intention 
been entertained to make so material a change 
in this respect, the court ought to have ex- 
pressly declared that any assemblage of men 
whatever, who had formed a treasonable de- 
sign, whether in force or not, whether in a 
condition to attempt the design or not, whetl^ 
er attended with warlike appearances or not, 
constitutes the fact of levying war. Yet no 
declaration to this amount is made. • Not an 
expression of the kind is to be found in the 
opinion of the supreme court. The foundation 
on which this argument rests is the omission 
of the' court to state that the assemblage 
which constitutes the fact of levying war 
ought to be in force, and some passages which 
show that the question respecting the nature 
of the assemblage was not in the mind of the 
court when the opinion was drawn; which 
passages are mingled with others which at 
least show that there was no intention to de- 
part from the course of the precedents in cas- 
es of treason by levying war. Every opinion,- 
to be correctly understood, ought to be consid- 
ered with a view to the case in which it was 
delivered. In the case of the United States 
against Bollman and Swartwout, there was no 
evidence that even two men had ever met 
for the purpose of executing the plan in which' 
those persons were charged with having par- 
ticipated. It was, therefore, sufficient for the 
court to say that unless men were assembled,* 
war could not be levied. That case was de- 
cided by this declaration. The court might 
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indeed have defined the species of assemblage 
which would amount to levying of war; but, 
as this opinion was not a treatise on treason, 
but a decision of a particular case, expressions 
of doubtful import should be construed in ref- 
erence to the case itself, and the mere omis- 
sion to state that a particular circumstance 
was necessary to the consummation of the 
crime ought not to be construed into a declara- 
tion that the circumstance was unimportant. 
General expressions ought not to be consid- 
ered as overruling settled principles, without 
a direct declaration to that effect. After these 
preliminary observations, the court will pro- 
ceed to examine the opinion which has occa- 
sioned them. 

The first expression in it bearing on the 
present question is, "To constitute that spe- 
cific crime for which the prisoner now be- 
fore the coiirt has been committed, war must 
be actually levied against the United States. 
However flagitious may be the crime of con- 
spiracy to subvert by force the government 
of our country, such conspiracy is not trea- 
son. To conspire to levy war and actually 
to levy war are distinct offences. The first 
must be brought into operation by the assem- 
blage of men for a purpose treasonable in 
itself, or the fact of levying war cannot have 
been committed." Although it is not ex- 
pressly stated that the assemblage of men 
for the purpose of carrying into operation 
the treasonable intent which will amount to 
levying war must be an assemblage in force, 
yet it is fairly to be inferred from the con- 
text; and nothing like dispensing with force 
appears in this paragraph. The expressions 
are. **to constitute the crime, war must be 
actually levied/* A conspiracy to levy war 
is spoken of as "a conspiracy to subvert by 
force the government of our country." 
Speaking in general terms of an assemblage 
of men for this or for any other purpose, a 
person would naturally be understood as 
speaking of an assemblage in some degree 
adapted to the purpose. An assemblage to 
subvert by force the government of our coun- 
try, and amounting to a levying of* war, 
should be an assemblage in force. In a sub- 
sequent paragraph the court says: "It is 
not the intention of the court to say that no 
individual can be guilty of this crime who 
has not appeared in arms against his coun- 
try. On the contrary, if war be actually 
levied, that is, if a body of men be actually 
assembled in order to effect by force a trea- 
sonable purpose, all those who perform any 
part, however minute, &c, and who are ac- 
tually leagued in the general conspiracy, are 
traitors. But there must be an actual as- 
sembling of men for the treasonable purpose 
to constitute a levying of war." The ob- 
servations made on the preceding paragraph 
apply to this. "A body of men actually as- 
sembled, in order to effect by force a trea- 
sonable purpose," must be a body assembled 
with such appearance of force as would war- 
rant the opinion that they were assembled 
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for the particular purpose. An assemblage 
to constitute an actual levying of war should 
be an assemblage with such appearance of 
force as would justify the opinion that they 
met for the purpose. This explanation, 
which is believed to be the natural, certainly 
not a strained explanation of the words, de- 
rives some additional aid from the terms in 
which the paragraph last quoted commences: 
"It is not the intention of the court to say 
that no individual can be guilty of treason 
who has not appeared in arms against his; 
country." These words seem intended to ob- 
viate an inference which might otherwise 
have been drawn from the preceding para- 
graph. They indicate that in the mind of 
the court the assemblage stated in that para- 
graph was an assemblage in arms; that the 
individuals who composed it had appeared 
in arms against their country; that is, in 
other words, that the assemblage was a mili- 
tary, a warlike assemblage. The succeeding 
paragraph in the opinion relates to a con- 
spiracy, and serves to show that force and 
violence were in the mind of the court, and 
that there was no idea of extending the 
crime of treason by construction beyond the 
constitutional definition which had been giv- 
en of it. 

Returning to the case actually before the 
court, it is said: "A design to overturn the 
government of the I T nited States in New Or- 
leans by force would have been unquestion- 
ably a design which if carried into execution 
would have been treason; and the assem- 
blage of a body of men for the purpose of 
carrying it into execution would amount to 
levying of war against the United States." 
Now what could reasonably be said to be an 
assemblage of a body of men for the purpose 
of overturning the government of the United 
States in New Orleans by force? Certainly 
an assemblage in force; an assemblage pre- 
pared, and intending to act with force; a 
military assemblage. The decisions there- 
tofore made by the judges of the United 
States are, then, declared to be in conform- 
ity with the principles laid down by the su- 
preme court. Is this declaration compatible 
with the idea of departing from those opin- 
ions on a point within the contemplation of 
the court? The opinions of Judge Patterson 
and Judge Iredell are said "to imply an ac- 
tual assembling of men, though they rather 
designed to remark on the purpose to which 
the force was to be applied than on the na- 
ture of the force itself." This observation 
certainly indicates that the necessity of an 
assemblage of men was the particular point 
the court meant to establish, and that the 
idea of force was never separated from this 
assemblage. 

The opinion of Judge Chase is next quoted 
with approbation. This opinion in terms re- 
quires the employment of force. After stat- 
ing the verbal communication said to have 
been made by Mr. Swartwout to General 
Wilkinson, the court says, "If these words 
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import that the government of New Orleans 
was to he revolutionized hy force, although 
merely as a step to, or a means of, executing 
some greater projects, the design was un- 
questionably treasonable; and any assem- 
blage of men for that purpose would amount 
to a levying of war." The words "any as- 
semblage of men." if construed to affirm that 
any two or three of the conspirators who 
nifght be found together after this plan had 
been formed would be the act of levying 
war, would certainly be misconstrued. The 
sense of the expression, "any assemblage of 
men," is restricted by the words "for this 
purpose." Now, could it be in the contem- 
plation of the court that a body of men 
would assemble for the purpose of revolu- 
tionizing New Orleans by force, who should 
not themselves be in force? After noticing 
some difference of opinion among the judges 
respecting the import of the words said to 
have been used by Mr. Swartwout, the court 
proceeds to observe: "But whether this trea- 
sonable intention be really imputable to the 
plan or not, it is admitted that it must have 
been carried into execution by an open as- 
semblage for that purpose, previous to the 
arrest of the prisoner, in order to consum- 
mate the crime as to him." Could the court 
have conceived "an open assemblage" "for 
the purpose of overturning the government of 
New Orleans by force," to be only equiva- 
lent to a secret, furtive assemblage without 
the appearance of force? After quoting the 
words of Mr. Swartwout, from the affidavit, 
in which it was stated that Mr. Burr was 
levying an army of 7,000 men. and observing 
that the treason to be inferred from these 
words would depend on the intention with 
which it was levied, and on the progress 
which had been made in levying it, the court 
says: "The question, then, is whether this 
evidence prove Colonel Burr to have ad- 
vanced so far in levying an army as actually 
to have assembled them." Actually to as- 
semble an anny of 7,000 men is unquestion- 
ably to place those who are so assembled in 
a state of open force. But as the mode of 
expression used in this passage might be 
misconstrued so far as to countenance the 
opinion that it would be necessary to as- 
semble the whole army in order to constitute 
the fact of levying war, the court proceeds 
to say: "It is argued that since it cannot be 
necessary that the whole 7,000 men should 
be assembled, their commencing their march 
by detachments to the place of rendezvous 
must be sufficient to constitute the crime. 
This position is correct with some qualifica- 
tion. It cannot be necessary that the whole 
army should assemble, and that the various 
parts which are to compose it should have 
combined. But it is necessary there should 
be an actual assemblage; and therefore this 
evidence should make the fact unequivocal. 
The travelling of individuals to the place 
of rendezvous would, perhaps, not be suffi- 
cient This would be an equivocal act, and 
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has no warlike appearance. The meeting of 
particular bodies of men, and their march 
from places of partial to a place of general 
rendezvous, would be such an assemblage." 
The position here stated by the counsel for 
the prosecution is that the army "commen- 
cing its march by detachments to the place 
of rendezvous (that is, of the army) must be 
sufficient to constitute the crime." This posi- 
tion is not admitted by the court to be uni- 
versally correct. It is said to be "correct 
with some qualification." What is that qual- 
ification? "The travelling of individuals to 
the place of rendezvous (and by this term 
is not to be understood one individual by 
himself, but several individuals, either sepa- 
rately oi* together, but not in military form) 
would perhaps not be sufficient." Why not 
sufficient? Because, says the court, "this 
would be an equivocal act and has no war- 
like appearance." The act, then, should be 
unequivocal and should have a warlike ap- 
pearance. It must exhibit, in the words of 
Sir Matthew Hale, speciem belli, the appear- 
ance of war. This construction is rendered 
in some measure necessary when we observe 
that the court is qualifying the position, 
"that the anny commencing their march by 
detachments to the place of rendezvous must 
be sufficient to constitute the crime." In 
qualifying this position they say, "the trav- 
elling of individuals would perhaps not be 
sufficient." Now, a solitary individual trav- 
elling to any point, with any intent, could 
not, without a total disregard of language, 
b$ termed a marching detachment. The 
court, therefore, must have contemplated 
several individuals travelling together, and 
the words being used in reference to the posi- 
tion they intended to qualify, would seem to 
indicate the distinction between the appear- 
ances attending the usual movement of a 
company of men for civil purposes, and that 
military movement which might, in correct 
language, be denominated "marching by de- 
tachments." The court then proceeded to 
say: "The meeting of particular bodies of 
men, and their marching from places of par- 
tial to a place of general rendezvous, would 
be such an assemblage." 

It is obvious from the context that the 
court must have intended to state a case 
which would in itself be unequivocal, be- 
cause it would have a warlike appearance. 
The case stated is that of distinct bodies of 
men assembling at different places, and 
marching from these places of partial to a 
place of general rendezvous. When this has 
been done an assemblage is produced which 
would in itself be unequivocal. But when is 
it done? What is the assemblage here de- 
scribed? The assemblage formed of the dif- 
ferent bodies of partial at a place of general 
rendezvous. In describing the mode of com- 
ing to this assemblage the civil term "trav- 
elling" is dropped, and the military term 
"marching" is employed. If this were intend- 
ed as a definition of an assemblage which 
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would amount to levying war, the definition 
requires an assemblage at a place of general 
rendezvous, composed of bodies of men who 
had previously assembled at places of partial 
rendezvous. But this is not intended as a 
definition; for clearly if there should be no 
places of partial rendezvous, if troops should 
embody in the first instance in great force 
for the purpose of subverting the gove.nment 
by violence, the act would be unequivocal; 
it would have a warlike appearance; and it 
would, according to the opinion of the su- 
preme court, properly construed, and accord- 
ing to English authorities, amount to levy- 
ing war. But this, though not a definition, 
is put as an example, and surely it may be 
safely taken as an example. If different 
bodies of men, in pursuance of a treasonable 
design, plainly proved, should assemble in 
warlike appearance at places of partial ren- 
dezvous, and should march from those places 
to a place of general rendezvous, it is diffi- 
cult to conceive how such a transaction could 
take place without exhibiting the appearance 
of war, without an obvious display of force. 
At any rate, a court in stating generally such 
a military assemblage as would amount to 
levying war, and having a case before it in 
which there was no assemblage whatever, 
cannot reasonably be understood, in putting 
such an example, to dispense with those ap- 
pearances of war which seem to be required 
by the general current of authorities. Cer- 
tainly it ought not to be so understood when 
it says in express terms that "it is more 
.safe as well as more consonant to the prin- 
ciples of our constitution that the crime of 
treason should not be extended by construc- 
tion to doubtful cases; and that crimes not 
clearly within the constitutional definition 
should receive such punishment as the legis- 
lature in its wisdom may provide." 

After this analysis of the opinion of the 
supreme court, it will be observed that the 
direct question, whether an assemblage of 
men which might be construed to amount to 
a levying of war must appear in force or in 
military form, was not in argument or in 
fact before the court, and does not appear to 
have been in terms decided. The opinion 
woms to have been drawn without particu- 
larly adverting to this question; and. there- 
fore, upon a transient view of particular ex- 
pressions, might inspire the idea that a dis- 
play of force, that appearances of war, were 
not necessary ingredients to constitute the 
fact of levying Avar. But upon a more intent 
and more accurate investigation of this opin- 
ion, although the terms force and violence are 
not employed as descriptive of the assem- 
blage, such requisites are declared to be in- 
dispensable as can scarcely exist without the 
appearance of war and the existence of real 
force. It is said that war must be levied in 
fact; that the object must be one which is 
to be effected by force; that the assemblage 
must be such as to prove that this is its ob- 
ject; that it must not be an equivocal act, 



without a warlike appearance; that it must 
be an open assemblage for the purpose of 
force. In the course of this opinion, deci- 
sions are quoted and approved which require 
the employment of force to constitute the 
crime. It seems extremely difficult, if not 
impossible, to reconcile these various declara- 
tions with the idea that the supreme court 
considered a secret, unarmed meeting, al- 
though that meeting be of conspirators, and 
although it met with a treasonable intent, as 
an actual levying of war. Without saying 
that the assemblage must be in force or in 
warlike form, it expresses itself so as to 
show that this idea was nev^r discarded; 
and it uses terms which cannot be otherwise 
satisfied. The opinion of a single judge cer- 
tainly weighs as nothing if opposed to that 
of the supreme court; but if he wene one of 
the judges who assisted in framing that opin- 
ion, if while the impression under which it 
was framed was yet fresh upon his mind he 
delivered an opinion on the same testimony, 
not contradictory to that which had been 
given by all the judges together, but showing 
the sense in which he understood terms that 
might be differently expounded, it may fairly 
be said to be in some measure explanatory of 
the opinion itself. To the judge before 
whom the charge against the prisoner at the 
bar was first brought the same testimony 
was offered with that which had been ex- 
hibited before the supreme court; and he 
Avas lequired to give an opinion in almost the 
same case. Upon this occasion he said "Avar 
can only be levied by the employment of ac- 
tual force. Troops must be embodied, men 
must be assembled, in order to levy Avar." 
Again he observed: "The fact to be piwed 
in this case is an act of public notoriety. It 
must exist in the view of the world,' or it 
cannot exist at all. The assembling of forces 
to levy Avar is a visible transaction; and 
numbers must witness it." It is not easy to 
doubt what kind of assemblage Avas in the 
mind of the judge Avho used these expres- 
sions; and it is to be recollected that he had 
just returned from the supreme court, and 
was speaking on the very facts on which the 
opinion of that court was delivered. The 
same judge, in his charge to the grand jury 
Avho found this bill, observed: "To consti- 
tute the fact of levying Avar it is not neces- 
sary that hostilities shall have actually com- 
menced by engaging the military force* of the 
United States, or that measures of violence 
against the government shall have been car- 
ried into execution. But levying Avar is a 
fact, in the constitution of which force is an 
indispensable ingredient. Any combination 
to subvert by force the government of the 
United States, violently to dismember the 
Union, to compel a change in the adminis- 
tration, to coerce the repeal or adoption of a 
general law, is -a conspiracy to levy war; 
and if the conspiracy be carried into effect 
by the actual employment of force, by the 
embodying and assembling of men for the 
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•purpose of executing the treasonable design 
which was previously conceived, it amounts 
to levying of war. It has been held that 
.arms are not essential to levying war, pro- 
vided the force assembled be sufficient to at- 
taiu, or, perhaps, to justify attempting the 
■object without them." This paragraph is im- 
mediately followed by a reference to the opin- 
ion of the supreme court. 

It requires no commentary upon these 
words to show that, in the opinion of the 
judge who uttered them, an assemblage of 
men which should constitute the fact of levy- 
ing war must be an assemblage in force, and 
that he so understood the opinion of the su- 
preme court. If in that opinion there may 
be found in some passages a want of preci- 
sion, and an indefiniteness of expression, 
which has occasioned it to be differently un- 
derstood by different persons, that may well 
be accounted for when it is recollected that 
in the particular case there was no assem- 
blage whatever. In expounding that opinion 
the whole should be taken together, and in 
reference to the particular case in which it 
was delivered. It is, however, 3 not improb- 
able that the misunderstanding has arisen 
from this circumstance: The court unques- 
tionably did not consider arms as an indis- 
pensable requisite to levying war. An as- 
semblage adapted to the object might be in 
.a condition to effect or to attempt it without 
them. Nor did the court consider the actual 
application of the force to the object as at all 
times an indispensable requisite; for an as- 
semblage might be in a condition to apply 
force, might be in a state adapted to real 
war, without having made the actual applica- 
tion of that force. Prom these positions, 
which are to be found in the opinion, it may 
have been inferred, it is thought too hastily, 
that the nature of the assemblage was unim- 
portant, and that war might be considered as 
.actually levied by any meeting of men, if a 
criminal intention can be imputed to them by 
testimony of any kind whatever. 

It has been thought proper to discuss this 
-question at large, and to review the opinion 
of the supreme court, although this court 
would be more disposed to leave the question 
•of fact, whether an overt act of levying war 
were committed on Blennerhassett's Island to 
the jury, under this explanation of the law, 
-and to instruct them that unless the assem- 
blage on Blennerhassett's Island was an as- 
semblage in force, was a military assemblage 
in a condition to make war, it was not a 
levying of war, and that they could not con- 
strue it into an act of war, than to arrest 
the further testimony which might be offered 
to connect the prisoner with that assemblage, 
or to prove the intention of those who as- 
sembled together at that place. This point, 
however, is not to be understood as decided. 
It will, perhaps, constitute an essential in- 
quiry in another case. 

Before leaving the opinion of the supreme 
•court entirely, on the question of the nature 



of the assemblage which will constitute an 
act of levying war, this court cannot forbear 
to ask, why is an assemblage absolutely re- 
quired? Is it not to judge in some measure 
of the end by the proportion which the means 
bear to the end? Why is it that a single 
armed individual entering a boat, and sailing 
down the Ohio for the avowed purpose of at- 
tacking New Orleans, could not be said to 
levy war? Is it not that he is apparently not ' 
in a condition to levy war? If this be so, 
ought not the assemblage to furnish some 
evidence of its intention and capacity to levy 
war before it can amount to levying war? 
And ought not the supreme, court, when 
speaking of an assemblage for the purpose of 
effecting a treasonable object by force, be un- 
derstood to indicate an assemblage exhibiting 
the appearance of force? The definition of 
the attorney for the United States deserves 
notice in this respect. It is, "When there is 
an assemblage of men, convened for the pur- 
pose of effecting by force a treasonable ob- 
ject, which force is meant to be employed 
before the assemblage disperses, this is trea- 
son." To read this definition without advert- 
ing to the argument, we should infer that the 
assemblage was itself to effect by force the 
treasonable object, not to join itself to some 
other bodies of men and then to effect the 
object by their combined force. Under this 
construction, it would be expected the ap- 
pearance of the assemblage would bear some 
proportion to the object, and would indicate 
the intention; at any rate, that it would be 
an assemblage in force. This construction is 
most certainly not that which was intended; 
but it serves to show that general phrases 
must always be understood in reference to 
the subject-matter and to the general princi- 
ples of law. 

On that division of the subject which re- 
spects the merits of tlie case connected with 
the pleadings, two points are also made: 1st. 
That this indictment, having charged the pris- 
oner with levying war on Blennerhassett's 
Island, and containing no other overt act. can- 
not be supported by proof that war was 
levied at that place by other persons in the 
absence of the prisoner, even admitting those 
persons to be connected with him in one 
common treasonable conspiracy. 2dly. That 
admitting such an indictment could be sup- 
ported by such evidence, the previous convic- 
tion of some person, who committed the act 
which is said to amount to- levying war, is 
indispensable to the conviction of a person 4 
who advised or procured that act. 

As to tlie first point, the indictment contains 
two counts, one of which charges that the 
prisoner,- with a number of persons unknown,- 
levied war on Blennerhassett's Island, in the 
county of Wood, in the district of Virginia; 
and the other adds the circumstance of their 
proceeding from that island down the river 
for the purpose of seizing New Orleans by 
force. In point of fact, the prisoner was not 1 
on Blennerhassett's Island, nor in the county 
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of Wood, nor in the district of Virginia. In 
considering this point, the court is led first 
to inquire whether an indictment for levying 
war must specify an overt act, or would be 
sufficient if it merely charged the prisoner 
in general terms with having levied war, 
omitting the expression of place or circum- 
stance. The place in which a crime was 
committed is essential to an indictment, were 
it only to show the jurisdiction of the court. 
It is, also, essential for the purpose of en- 
abling the prisoner to make his defence. 
That at common law an indictment would 
have been defective which did not mention 
the place in which the crime was committed 
can scarcely be doubted. For this, it is suf- 
ficient to refer to Hawk. P. C. bk. 2, c. 25, 
S 84, and Id. chapter 23, § 91. This neces- 
sity is rendered the stronger by the constitu- 
tional provision that the offender "shall be 
tried in the state and district wherein the 
crime shall have been committed," and by 
the act of congress which requires that twelve 
petit jurors at least shall be summoned from 
the county where the offence was committed. 
A description of the particular manner in 
which the war was levied seems, also, es- 
sential to enable the accused to make his 
defence. The law does not expect a man to 
be prepared to defend ewry act of bis life 
which may be suddenly and without notice i 
alleged against him. In common justice, the 
particular fact with which he is charged 
ought to be stated, and stated in such a man- 
ner as to afford a reasonable certainty of the 
nature of the accusation and the circumstan- 
ces which will be adduced against him. The 
general doctrine on the subject of indict- 
ments is full to this point. Foster (Crown 
Law. p. 194), speaking of the treason of com- 
passing the king's death, says: "From what ' 
has been said, it f olio wet h that in every in- 
dictment for this species of treason, and, in- 
deed, for levying war and adhering to the 
king's enemies, an overt act must be alleged 
and proved. For the overt act is the charge 
to which the prisoner must apply his de- 
fence." In page 220 Foster repeats this dec- j 
laration. It is. also. laid down in Hawk. P. i 
C. bk. 8, c. IT, S 29; 1 Hale, P. C. 121; 1 ! 
East. P. 0.»11U, and by the other authorities ! 
cited, especially Vaughan's Case. In corrob- 
oration of this opinion, it may be observed 
that treason can only be established by the 
proof of overt acts, and that by the common 
law as well as by the statute of 7 Win. 111. 
those overt acts only which are charged in 
the indictment can be given in evidence, un- ' 
less, perhaps, as corroborative testimony after 
the overt acts are proved. That clause in the 
constitution, too, which says that in all crim- 
inal prosecutions the accused shall enjoy the 
right "to be informed of the nature* and . 
cause of the accusation," is considered as j 
having a direct bearing on this point. It se- ; 
cures to him such information as will enable ' 
him to prepare for his defence. It seems, : 
then, to be perfectly clear that it would not I 



be sufficient for an indictment to allege gen- 
erally that the accused had levied war against 
the 1'nited States. The charge must be more 
particularly specified by laying what is term- 
ed an overt act of levying war. The law re- 
lative to an appeal as cited from Stamford,, 
is strongly corroborative of this opinion. 

If it be necessary to specify the charge in the- 
indictment, it would seem to follow, irresisti- 
bly, that the charge must be proved as laid. 
All the authorities which require an overt act,, 
require also that this overt act should be- 
proved. The decision in Vaughau's Case is 
. particularly in point. Might it be otherwise,. 
; the charge of an overt act would be a mis- 
j chief instead of an advantage to the accused. 
I It would lead him from the true cause and 
! nature of the accusation, instead of informing 
j him respecting it. But it is contended on the- 
| part of the prosecution that, although the ac- 
; cused had never been with the party which 
! assembled at Blennerhassett's Island, and was^ 
at that time, at a great distance, and in a dif- 
ferent state, he was yet legally present, and, 
therefore, may properly be charged in the in- 
dictment as being present in fact. It is, there- 
fore, necessary to inquire whether in this case 
the doctrine of constructive presence can apply. 
It is conceived by the court to be possible that 
a person may be concerned in a treasonable 
conspiracy, and yet be legally as well as ac- 
tually absent while some one act of the trea- 
son is perpetrated. If a rebellion should be so 
extensive as to spread through every state 
in the Union, it will scarcely be contended that 
every individual concerned in it is legally pres- 
ent at every overt act committed in the course 
of that rebellion. It would be a very violent 
presumption indeed, too violent to be made 
without clear authority, to presume that even 
the chief of the rebel army was legally present 
at every such overt act If the main rebel 
army, with the chief at its head, should be 
prosecuting war at one extremity of our ter- 
ritory, say in New Hampshire; if this chief 
should be there captured and sent to the other 
extremity for the purpose of trial; if his in- 
dictment, instead of alleging an overt act 
which was true in point of fact, should allege 
that he had assembled some small party which 
in truth he had not seen, and had levied war 
by engaging in a skirmish in Georgia at a 
time when, in reality, he was fighting a bat- 
tle in New Hampshire; if such evidence would 
support such an indictment by the fiction that 
he was legally present, though really absents 
all would ask to what purpose are those pro- 
visions in the constitution, which direct the 
place of trial and ordain that the accused shall 
be informed of the nature and cause of the 
accusation ?i» But that a man may be legally 
absent who has counselled or procured a trea- 
sonable act is proved by all those books which 
treat upon the subject, and which concur in 
declaring that such a person is a principal 
traitor, not because he was legally present, but 

is Note A, § 6. 
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because in treason all are principals. Yet the 
indictment, speaking upon general principles, 
would charge him according to the truth of 
the case. Lord Coke says: "If many con- 
spire to levy war, and some of them do levy 
the same according to the conspiracy, this is 
high treason in all." Why? because all were 
legally present when the war was levied? 
No. "For in treason," continues Lord Coke, 
"all be principals, and war is levied." In this 
case the indictment, reasoning from analogy, 
would not charge that the absent conspirators 
were present, but would state the truth of the 
case. If the conspirator had done nothing 
which amounted to levying of war, and if by 
our constitution the doctrine that an -accessory 
becomes a principal be not adopted, in con- 
sequence of which the conspirator could not be 
condemned under an indictment stilting the 
truth of the case, it would be going very far 
to say that this defect, if it be termed one, 
may be cured by an indictment stating the 
case untruly. 

This doctrine of Lord Coke has been adopted 
by all subsequent writers, and it is generally 
laid down in the English books that whatever 
will make a man an accessory in felony, will 
make him a principal in treason; but it is 
nowhere suggested that he is by construction 
to be considered as present when in point of 
fact he was absent. Foster has been particu- 
larly quoted, and certainly he is precisely in 
point. "It is well known," says Foster, "that 
in the language of the law there are no ac- 
cessories in high treason; all are principals. 
Every instance of incitement, aid, or protec- 
tion, 'which in the case of felony will render 
a man an accessory before or after the fact, 
in the case of high treason, whether it be trea- 
son at common law or by statute, will make 
him a principal in treason." The cases of in- 
citement and aid are cases put as examples 
"of a man's becoming a principal in treason, 
not because he was legally, present, but by 
force of that maxim in the common law, that 
whatever will render a man an accessory at 
common Jaw will render him a principal in 
treason. In other passages the words "com- 
mand" or "procure" are used to indicate the 
same state of things; that is, a treasonable 
assemblage produced by a man who is not 
hiinself in that assemblage. In point of law, 
then, the man who incites, aids, or procures 
i treasonable act, is not, merely in conse- 
quence of that incitement, aid, or procurement, 
legally present when that act is committed. 
If it do not result, from the nature of the 
crime, that all who are concerned in it are 
legally present at every overt act, then each 
case depends upon its own circumstances; and 
to judge how far the circumstances of any case 
can make him legally present, who is in fact 
absent, the doctrine of constructive presence 
must be examined. 

Hale in volume 1, p. 615, says: "Regularly 
no man can be a principal in felony unless 
he be present." In the same page he says: 
"An accessory before is he that, being absent 
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at the time of the felony committed, doth yet 
procure, counsel, or command another to com- 
mit a felony." The books are full of passages 
which state this to be the law. Foster, in 
showing what acts of concurrence will make 
a man a principal, says: "He must be present 
at the perpetration, otherwise he can be no 
more than an accessory before the fact." 
These strong distinctions would be idle, at 
any rate they would be inapplicable to treason, 
if they were to be entirely lost in the doc- 
trine of constructive presence. Foster adds 
(page 349): "When the law requireth the 
presence of the accomplice at the perpetration 
of the fact in order to render him a principal, it 
doth not require a strict actual immediate pres- 
ence, such a presence as would make him an 
eye or ear witness of what passeth." The- 
terms used by Foster are such as would be 
employed by a man intending to show the 
necessity that the absent person should be near 
at hand, although from the nature of the 
thing no precise distance could be marked out. 
An inspection of the cases from which Foster 
drew this general principle will serve to il- 
lustrate it. Hale, P. C. p. 439. In all these 
cases, put by Hale, the whole party set out 
together to commit the very fact charged in 
the indictment; or to commit some other un- 
lawful act, in which they are all to be per- 
sonally concerned at the same time and place, 
and are, at the very time when the criminal 
fact is committed, near enough to give actual 
personal aid and assistance to the man who 
perpetrated it. Hale, in page 449, giving the 
reason for the decision in the case of the Lord 
Dacre, says: "They all came with an intent 
to steal the deer; and consequently the law 
supposes that they came all with the intent 
to oppose all that should hinder them in that 
design." The original case says this was their 
resolution. This opposition would be a per- 
sonal opposition. This case, even as stated 
by Hale, would clearly not comprehend any 
man who entered into the combination, but 
who, instead of going to the park where the 
murder was committed, should not set out 
with the others, should go to a different paik, 
or should even lose his way. In both these 
cases stated in Hale, P. C. p. 534, the persons 
actually set out together, and were nearenough 
to assist in the commission of the fact. That 
in the Case of Pudsey the felony was, as 
stated by Hale, a different felony from that 
originally intended, is unimportant in regard 
to the particular principle now under consid- 
eration; so far as respected distance, as re- 
spected capacity to assist in case of resist- 
ance, it is the same as if the robbery had 
been that which was originally designed. 
The case in the original report shows that the 
felony committed was in fact in pursuance 
of that originally designed. Foster (page 350) 
plainly supposes the same particular design, 
not a general* design composed of many par- 
ticular distinct facts. He supposes them to be 
co-operating with respect to that particular 
design. " This may be illustrated by a case 
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which is, perhaps, common. Suppose a hand 
of robbers confederated for the general pur- 
pose of robbing. They set out together, or in 
parties, to rob a particular individual; and 
each performs the part assigned to him. Some 
ride up to the individual, and demand his 
purse. Others watch out of sight to intercept 
those who might be coming to assist the man 
on whom the robbery is to be committed. If 
murder or robbery actually take place, all are 
principals; and all in construction of law are 
present. But suppose they set out at the same 
time or at different times, by different roads, 
to attack and rob different individuals or dif- 
ferent companies; to commit distinct acts of 
robbery. It has never been contended that 
These who committed one act of robbery, or 
who failed altogether, were constructively pres- 
ent at the act of those who were associated 
with them in the common object of robbery, 
who were to share the plunder, but who did 
not assist at the particular fact. They do, 
indeed, belong to the general party; but they 
are not of the particular party which commit- 
ted this fact. Foster concludes this subject 
by observing that "in order to render a person 
an accomplice and a principal in felony, he 
must be aiding and abetting at the fact, or 
ready to afford assistance if necessary:" that 
is, at the particular fact which is charged. He 
must be ready to render assistance to those 
who are committing that fact. He must, as is 
stated by Hawkins, be ready to give imme- 
diate and direct assistance. All the cases to 
be found in the books go to the same point. 
Let them be applied to that under considera- 
tion. 

The whole treason laid in this indictment is 
the levying of war in Blennerhassett's Island; 
and the whole question to which the inquiry I 
of the court is now directed is whether the ! 
prisoner was legally present at that fact. ' 
I say this is the whole question; because the 
prisoner can only be convicted on the overt 
act laid in the indictment. With respect to 
this prosecution, it is as if no other overt act 
existed. If other overt acts can be inquired 
into, it is for the sole purpose of proving the 
particular fact charged. It is an evidence of 
the crime consisting of this particular fact, 
not as establishing the general crime by a dis- 
tinct fact The counsel for the prosecution have 
charged those engaged in the defence with 
considering the overt act as treason, whereas 
it ought to be considered solely as the evi- 
dence of the treason; but the counsel for the 
prosecution seem themselves not to have suf- 
ficiently adverted to this clear principle; that 
though the overt act may not be itself the 
treason, it is the sole act of that treason which 
can produce conviction. It is the sole point in 
issue between the parties. And the only di- 
vision of that point, if the expression be al- 
lowed, which the court is now examining, is 
the constructive presence of the prisoner at the 
fact charged. 

To return, then, to the application of the 
oases. Had the prisoner set out with the 
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party from Beaver for Blennerhassett's Is- 
land, or perhaps had he set out for that place, 
though not from Beaver, and had arrived in 
the island, he would have been present at the 
fact. Had he not arrived in the island, but 
had taken a position near enough to co-oper- 
ate with those on the island, to assist them in 
any act of hostility, or to aid them if at- 
tacked, the question whether he was con- 
structively present would be a question com- 
pounded of law and fact which would be 
decided by the jury, with the aid of the court, 
so far as respected the law. In this case the 
accused would have been of the particular 
party assembled on the island, and would 
have been associated with them in the par- 
ticular act of levying war said to have been 
committed on the island. But if he was not 
with the party at any time before they 
reached the island; if he did not join them 
there, or intend to join them there; if his 
personal co-operation in the general plan was 
to be afforded elsewhere, at a great distance, 
in a different state; if the overt acts of trea- 
son to be performed by him were to be dis- 
tinct overt acts— then he was not of the par- 
ticular party assembled at Blennerhassett's 
Island, and was not constructively present, 
aiding and assisting in the particular act 
which was there committed, a o xhe testi- 
mony on this point, so far as it has been de- 
livered, is not equivocal. There is not only 
no evidence that the accused was of the par- 
ticular party which assembled on Blennerhas- 
sett's Island, but the whole evidence shows 
he was not of that party. In felony, then, 
admitting the crime to have been completed 
on the island, and to have been advised, pro- 
cured, or commanded by the accused, he 
would have been ineontestably an accessory 
and not a principal. But in treason, it is 
said, the law is otherwise, because the theatre 
of action is more extensive. The reasoning 
applies in England as strongly as in the Unit- 
ed States. While in '15 and '45 the family 
of Stuart sought to regain the crown they had 
forfeited, the struggle was for the whole king- 
dom, yet no man was ever considered as le- 
gally present at one place, when actually at 
another; or as aiding in one transaction while 
actually employed in another. With the per- 
fect knowledge that the whole nation may be 
the theatre of action, the English books unite 
in declaring that he who counsels, procures, 
or aids treason, is guilty accessorially, and 
solely in virtue of the common law principle 
that what will make a man an accessory in 
felony makes him a principal in treason/ So 
far from considering a man as constructively 
present at every overt act of the general trea- 
son in which he may have been concerned, 
the whole doctrine of the books limits the 
proof against him to those particular overt 
acts of levying war with which he is charged. 
What would be the effect of a different doc- 
trine? Clearly that which has been stated. 

20 Note A, § 5. 
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If a person levying war in Kentucky may be 
said to tie constructively present and assem- 
bled with a party carrying on war in Virginia 
at a great distance from him, then he is pres- 
ent at every overt act performed anywhere. 
He may be tried in any state on the conti- 
nent, where any overt act has been commit- 
ted. He may be proved to be guilty of an 
overt act laid in the indictment in which he 
had no personal participation, by proving that 
lie advised it, or that he committed other acts. 
This is, perhaps, too extravagant to be in 
terms maintained. Certainly it cannot be 
supported by the doctrines of the English law. 
The opinion of Judge Tatterson in Mitchell's 
Case has been cited on this point, 2 Dall. [2 
TJ. S.] 34S. The indictment is not specially 
stated, but from the case as reported, it must 
have been either general for levying war in 
* the county of Allegany, and the overt act 
must have been the assemblage of men and 
levying of war in that county, or it must have 
given a particular detail of the treasonable 
transactions in that county. The first suppo- 
sition is the most probable, but let the indict- 
ment be in the one form or the other, and the 
result is the same. The facts of the case are . 
that a large body of men, of whom*Mitchell ) 
was one, assembied at Braddoek's field, in the \ 
countv of Allegany, for the purpose of com- 
mitting acts of violence at Pittsburg; that 
there was also an assemblage at a different 
time at Couch's fort, at which the prisoner 
also attended. The general and avowed ob- 
ject of that meeting was to concert measures 
for resisting the execution of a public law. 
At Couch's fort the resolution was taken to 
attack the house of the inspector, and the 
body there assembled marched to that house 
and' attacked it. It was proved by the com- 
petent number of witnesses that he was at 
Couch's fort armed; that he offered to recon- 
noitre the house to be attacked; that he 
inarched with the insurgents towards the 
house; that he was with them after the ac- 
tion attending the body of one of his comrades 
who was killed in it One witness swore pos- 
itively that he was present at the burning of 
the house; and a second witness said that 
"it ran in his head that he had seen him 
there." That a doubt should exist in such a 
case as this is strong evidence of the neces- 
sity that the overt act should be unequivo- 
cally proved by two witnesses. 

But what was the opinion of the judge in 
this case? Couch's fort and Neville's house 
being in the same county, the assemblage 
having been at Couch's fort, and the resolu- 
tion to attack the house having been there 
taken, the body having for the avowed pur- 
pose moved in execution of that resolution 
towards the house to be attacked, he inclined 
to think that the act of marching was in it- 
self levying war. If it was, then the overt 
act laid' in the indictment was consummated 
by the assemblage at Couch's and the march- 
ing from thence; and Mitchell was proved to 
be guilty by more than two positive wit- 
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nesses. But without deciding this to be the 
law, he proceeded to consider the meeting at 
Couch's, the immediate marching to Neville's 
house, and the attack and burning of the 
house, as one transaction. Mitchell was 
proved by more than two positive witnesses 
to have been in that transaction, to have 
taken an active part in it; and the judge de- 
clared it to be unnecessary that all should 
have seen him at the same time and place. 
But suppose not a single witness had proved 
Mitchell to have been at Couch's, or on the 
march, or at Neville's. Suppose he had been 
at the time notoriously absent in a different 
state. Can it be believed by any person who 
observes the caution with which Judge Pat- 
terson required the constitutional proof of 
two witnesses to the same overt act, that he 
would have said Mitchell was constructively 
present, and might, on that straining of a 
legal fiction, be found guilty of treason? Had 
he delivered such an opinion, what would 
have been the language of this country re- 
specting it? Had he given this opinion, it 
would have required all the correctness of his 
life to strike his name from that bloody list 
in which the name of Jeffreys is enrolled. 

But to estimate the opinion in Mitchell's 
Case, let its circumstances be transferred to 
Burr's Case. Suppose the body of men as- 
sembled in Blennerhassett's Island had previ- 
ously met at some other place in the same 
county; that Burr had been proved to be 
with them by four witnesses; that the reso- 
lution to march to Blennerhassett's Island for 
a treasonable purpose had been there taken; 
that he had been seen on the march with 
them: that one witness had seen him on the 
island; that another- thought he had seen him 
there; that he had been seen with the party 
directly after leaving the island; that this in- 
dictment had charged the levying of war in 
Wood county generally— the cases would, 
then, have been precisely parallel; and the 
decision would have been the same. In con- 
formity with principle and with authority, 
then, the prisoner at the bar was neither le- 
gally nor actually present at Blennerhassett's 
Island; and the court is strongly inclined to 
i 1he opinion that without proving an actual or 
! legal presence by two witnesses, the overt act 
| laid in this indictment cannot be proved. * 
| But this opinion is controverted on two 
grounds: -The first is, that the indictment 
; does not charge the prisoner to have been 
present. The second, that although he was ab- 
1 sent, yet it he caused the assemblage, he may 
' be indicted as being present, and convicted 
I oh evidence that he caused the treasonable 
1 act. The first position is to be decided by the 
indictment itself. The court understands the 
allegation differently from the attorney for 
the United States. The court understands it 
to be directly charged that the prisoner did as- 
semble with the multitude, and did march 
with them. Nothing will more clearly test 
this construction than putting the case into a 
shape which it may possibly take. Suppose 
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the law be that the indictment would be de- 
fective unless it alleged the presence of the 
person indicted at the act of treason. If, 
upon a special verdict facts should be found 
which amounted to a levying of war by the 
accused, and his counsel should insist that he 
could not be condemned because the indict- 
ment was defective in not charging that he 
was himself one of the assemblage which con- 
stituted the treason, or because it alleged the 
procurement defectively, would the attorney 
admit this construction, of his indictment to 
he correct? I am persuaded he would not 
and that lie ought not to make such a conces- 
sion. If, after a verdict, the indictment ought 
to be construed to allege that the prisoner was 
one of the assemblage at Blennerhassett's Is- 
land, it ought to be so construed now. But 
this is unimportant; for if the indictment 
alleges that the prisoner procured the assem- 
blage, that procurement becomes part of the 
overt act, and must be proved, as will be 
shown hereafter. The second position is 
founded on 1 Hale, P. C. 214. 288. and 1 East 
P. C. 127. 

While I declare that this doctrine contra- 
dicts every idea I had ever entertained on 
the subject of indictments, (since it admits 
that one case may be stated, and a very dif- 
ferent case may be proved,) I will acknowl- 
edge that it is countenanced by the authori- 
ties adduced in its support. To counsel or 
advise a treasonable assemblage, and to be , 
one of that assemblage, are certainly dis- 
tinct acts. and. therefore, ought not to be 
charged as the same act. The great objec- ' 
tion to this mode of proceeding is. that the 
proof essentially varies from the charge in 
the character and essence of the offence, and 
in the testimony by which the accused is to * 
■defend himself. These dicta of Lord Hale, 
therefore, taken in the extent in which they 
are understood by the counsel for the Unit- 
ed States, seem to be repugnant to the dec- 
larations we find everywhere that an overt 1 
act must be laid, and must be proved. Xo ' 
case is cited by Hale in support of them, 
and I am strongly inclined to the opinion : 
That had the public received his corrected 
instead of his original manuscript, they 
would, if not expunged, have been restrained 
in' their application to cases of a particular ■ 
description. Laid down generally, and ap- 
plied universally to all cases of treason, they 
are repugnant to the principles for which 
Hale contends, for which all the elements ry 
writers contend, and from which courts have ■ 
in no case, either directly reported or re- 
ferred to in the books, ever departed. These 
principles are, that the indictment must give 
notice of the offence; that the accused is ( 
only bound to answer the particular charge ' 
which tiie indictment contains, and that the 
overt act laid is that particular charge. Un- ' 
der such circumstances, it is only doing jus- ! 
tice to Hale to examine his dicta, and if they i 
admit of being understood in a limited sense. I 
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the general principles of law. to understand 
them in that sense. "If many conspire to 
counterfeit, or counsel or abet it, and one of 
theni doth the fact upon that counselling or 
conspiracy, it is treason in all, and they may 
' be all indicted for counterfeiting generally 
within this statute, for in such case in trea- 
! son all are principals." This is laid down as 
applicable singly to the treason of counter- 
feiting the coin, and is not applied by Halo 
to other treasons. Had he designed to apply 
the principle universally he would have stat- 
j ed it as a general proposition; he would have 
, laid it down in treating on other branches 
of the statute as well as in the chapter re- 
: specting the coin; he would have laid it 
down when treating on indictments general- 
ly. But he has done neither. Every senti- 
, ment bearing in any manner on this point, 
[ which is to be found in Lord Hale while on ' 
f the doctrine of levying war or on the gen- 
; eral doctrine of indictments, militates 
; against the opinion that he considered the 
proposition as more extensive than he has 
: declared it to be. No court could be justi- 
! tied in extending the dictum of a judge be- 
, yond its terms to cases which he had ex- 
pressly ctrea ted, in which he has not him- 
self applied it, and on which he, as well as 
others, has delivered opinions which that 
dictum would overrule. This would be the 
less justifiable if there should be a clear legal 
distinction indicated by the very terms in 
which the judge has expressed himself be- 
tween the particular case to which alone he 
has applied the dictum and other cases to 
which the court is required to extend it. 
There is this clear legal distinction: "They 
may." says Judge Hale, "be indicted for 
counterfeiting generally." But if many con- 
spire to levy war, and some actually levy it, 
they may not be indicted for levying war 
generally. The books concur in declaring 
that they cannot be so indicted. A special 
overt act of levying war must be laid. This 
distinction between counterfeiting the coins 
and that class of treasons among which levy- 
ing war is placed is taken in the statute of 
Edward III. That statute requires an overt 
act of levying war to be laid in the indict- 
ment, and does not require an overt act of 
counterfeiting the coin to be laid. If in a 
particular case, in w T hich a general indict- 
ment is sufficient, it be stated that the crime 
may be charged generally according to the 
legal effect of the act, it does not follow that 
in other cases, where a general indictment 
would not be sufficient, where an overt act 
must be laid, that this overt act need not be 
laid according to the real fact. Hale, then, 
is to be reconciled to himself and with the 
general principles of the law only by per- 
mitting the limits which he has himself giv- 
en" to his own dictum to remain where* he 
has placed them In page 238, Hale is 
speaking generally to the receiver of a trai- 
tor, and is stating in what such a receiver 
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ment must bo special of the receipt, and not j 
generally that he did the thing, which may | 
T)e otherwise in case of one that is procurer, | 
-counsellor, or consenter." The words "may 
he otherwise" do not clearly convey the idea 
that it is universally otherwise. In all cases j 
of a receiver, the indictment must be spe- 1 
-cial on the receipt, and not general. The 
words "may be otherwise in case of a pro- , 
curer," &c* signify that it may be otherwise ] 
in all treasons, or that it may be otherwise 
In some treasons. If it may be otherwise in I 
some treasons without contradicting the doc- 
trines of Hale himself as well as of other 
writers, but cannot be otherwise in all trea- 
sons without such contradiction, the fair con- 
struction is, that Hale used these words in 
their restricted sense; that he used them in 
reference to treasons in which a general in- 
dictment would lie, not to treasons where a 
.general indictment would not lie, but an 
overt act of the treason must be charged. 
The two passages of Hale thus construed 
may, perhaps, be law, and may leave him 
consistent -with himself. It appears to the 
court to be the fair way of construing them. 
These observations relative to the passages 
quoted from Hale apply to that quoted from 
East, who obviously copies from Hale and 
relies upon his authority. Upon this point, 
J. Kelyng, 26, and 1 Hale, I\ C. p. 020, have 
also been relied upon. It is stated in both 
that if a man be indicted as a principal and 
.acquitted, he cannot afterwards be indicted 
as an accessory before the fact— whence it 
is inferred, not without reason, that evidence 
■of accessorial guilt may be received on such 
an indictment. Yet no case is found in 
which the question has been made and de- 
cided. The objection has never been taken 
at a trial and overruled, nor do the books 
say it would be overruled. Were such a case 
produced its application would be question- 
able. Kelyng says an accessory before the 
fact is quodam modo in some manner guilty 
of the fact. The law may not require that 
the manner should be stated, for in felony it 
does not require that an overt act should be 
laid. The indictment, therefore, may be gen- 
eral; but an overt act of levying war must 
he laid. These cases, then, prove in their 
utmost extent no more than the cases pre- 
viously cited from Hale and Kast. This dis- 
tinction between indictments which may 
state the fact generally, and those which 
must lay it specially, bear some analogy to 
ji general and a special action on the case. 
In a general action the declaration may lay 
tlxe assumpsit accordiug to the legal effect of 
the transaction, but in a special action on 
the case the declaration must state the ma- 
terial circumstances truly, and they must be 
proved as stated. This distinction also de- 
rives some aid from a passage in Hale (page 
1525) immediately preceding that which has 
been cited at the bar. He says: "If A be 
Indicted as principal and B as accessory be- 
fore or after, and both be acquitted, yet B 



(Case No. 14,693) U. S. v. BURR 

may bo indicted as principal, and the former 
acquittal as accessory is no bar." The 
crimes, then, are not the same, and may not 
indifferently be tried under the same indict- 
ment. But why is it that an acquittal as 
principal may be pleaded in bar to an indict- 
ment as accessory, while an acquittal as ac- 
cessory may not be pleaded in bar to an in- 
dictment as principal? If it be answered 
1 that the accessorial crime may be given in 
j evidence on an indictment as principal, but 
I that tlie principal crime may not be given in 
evidence on an indictment as accessory, the 
question recurs, on what legal ground does 
this distinction stand? I can imagine only 
; this: an accessory being quodam modo a 
! principal in indictments where the law does 
! not require the manner to be stated, which 
j need not be special, evidence of accessorial 
guilt, if the punishment be the same, may 
] possibly be received; but every indictment 
! as accessory must be special. The very alle- 
i gation that he is an accessory must be a , 
; special allegation, and must show how he 
' became an accessory. The charges of this 
j special indictment, therefore, must be prov- 
ed as laid, and no evidence which proves the 
crime in a form substantially different can 
be received. If this be the legal reason foi 
; the distinction, it supports the exposition of 
' these dicta which has been given. If it be 
! not the legal reason, I can conceive no other, 
j But suppose the law to be as is contended 
| by the counsel for the United States. Sup- 
; pose an indictment charging an individual 
with personally assembling among others, 
{ and thus levying war, may be satisfied with 
I the proof that he caused the assemblage. 
' What effect will this law have upon this 
j case? The guilt of the accused, if there be 
! any guilt, does not consist in the assemblage, 
j for he was not a member of it The simple 
| fact of assemblage no more affects one ab- 
: sent man than another. His guilt, then, 
; consists in procuring the assemblage, and 
! upon this fact depends his criminality. The 
1 proof relative to the character of an assem- 
; blage must be the same whether a man be 
! present or absent. In the general, to charge 
| any individual with the guilt of an assem- 
j blage, the fact of his presence must be prov- 
: ed; it constitutes an essential part of 'he 
, overt act. If, then, the procurement be sub- 
' stituted in the place of presence, does it not 
! also constitute an essential part of the overt 
: act? Must it not also be proved? Must it 
| not be proved in the same manner that pres- 
ence must be proved? If in one ease the 
* presence of the individual make the guilt of 
the assemblage his guilt, aud in the other 
case the procurement by the individual make 
the guilt of the assemblage his guilt, then 
presence and procurement are equally com- 
ponent parts of the overt act, and equally 
require two witnesses. Collateral points 
may, say the books, be proved according to 
the course of the common law; but is chis a 
collateral point? Is the fact, without which 



IT. S. v. BURR (Case No. 14,603) 

the accused does not participate in the guilt 
of the assemblage if it was guilty, a collat- 
eral point? This cannot be. The presence of 
the party, where presence is necessary, boiug 
a part of the overt act, must be positively 
proved by two witnesses. No presumptive 
evidence, no facts from which presence may 
be conjectured or inferred, will satisfy, the 
constitution and the law. If procurement 
take the place of presence and become pail 
of the overt act, then no presumptive evi- 
dence, no facts from which the procurement 
may be canjectured or inferred, -an satisfy 
the constitution and the law. The mind is 
not to be led to the conclusion that the indi- 
vidual was present by a train of conjectures, 
of inferences, or of reasoning; the fact must 
be proved by two witnesses. Neither, where 
procurement supplies the want of presence, 
is the mind to be conducted to the conclusion 
that the accused procured the assembly by a 
train of conjectures or inferences, or of rea- 
soning; the fact itself must be proved by 
two witnesses, and must have been commit- 
ted within the district. If it be said that the 
advising or procurement of treason is a se- 
cret transaction, which can scarcely ever be 
proved in the manner required by this opin- 
-ion, the answer which will readily suggest 
itself is, that the difficulty of proving a fact 
will not justify conviction without proof. 
Certainly it will not justify conviction with- 
out a direct and positive witness in a case 
where the constitution requires two. The 
more correct inference from this - circum- 
stance would seem to be, that the advising 
of the fact is not within the constitutional 
definition of the crime. To advise or procure 
a treason is in the nature of conspiring or 
plotting treason, which is not treason in it- 
self. If, then, the doctrines of Kelyng, Hale, 
and East, be understood in the sense in 
which they are pressed by the counsel for ' 
the px*osecution, and are applicable in the 
United States, the fact that the accused pro- j 
cured the assemblage on Blennerhassett's Is- ' 
land must be proved, not circumstantially, 
but positively, by two witnesses, to charge 
him with that assemblage. But there are 
still other most important considerations 
which must be well weighed before this doc- 
trine can be applied to the United States. 

The Sth amendment to the constitution .has 
been pressed with great force, and it is im- ' 
l>ossible not to feel its application to this \ 
point. The accused cannot be said to be 
"informed of the nature and cause of the 
accusation" unless the indictment give him 
that notice which may reasonably suggest to 
him the point on which the accusation turns, 
so that he may know the course to be pur- 
sued in his defence. It is also well worthy 
of consideration, that this doctrine, so far as 
it respects treason, is entirely supported by 
the operation of the common law, which is 
said to convert the accessory before the fact 
into the principal, and to make the act of the 
principal his act. The accessory before the 
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fact is not said to have levied war. He is 
not said to be guilty under the statute, but 
the common law attaches to him the guilt 
of that fact which he has advised or pro- 
cured; and, as contended, makes it his act. 
This is the operation of the common law, 
not the operation of the statute. It is an 
operation, then, which can only be perform- 
ed where the common law exists to perform 
it. It is the creature of the common law, and 
the creature presupposes its creator. To de- 
cide, then, that this doctrine is applicable to- 
the United States would seem to imply Hie 
decision that the United States, as a nation, 
have a common law which creates and de- 
fines the punishment of crimes accessorial 
in their nature. It would imply the further 
decision that these accessorial crimes are not, 
in the case of treason, excluded by the defi- 
nition of treason given in the constitution. 
I will not pretend that I have not individual- 
ly an opinion on these points; but it is one 
which I should give only in a case which 
absolutely required it, unless I could confer 
respecting it with the judges of the supreme 
court. 21 

I have said that this doctrine cannot apply 
to the United States without implying those 
decisions respecting the common law which 
I have stated; because, should it be true, as 
is contended, that the constitutional defini- 
tion of treason comprehends him who ad- 
vises or procures an assemblage that levies 
war, it would not follow that such adviser or 
procurer might be charged as having been 
present at the assemblage. If the adviser 
or procurer be within the definition of levy- 
ing war, and, independent of the agency of 
the common law, do actually levy war, then 
the advisement or procurement is an overt 
act of levying war. If it be the overt act 
on which he is to be convicted, then it must 
be charged in the indictment; for he can 
only be convicted on proof of the overt acts 
which are charged. To render this distinc- 
tion more intelligible, let it be recollected 
that, although it should be conceded that 
since the statute of William and Mary he 
who advises or procures a treason may, in 
England, be charged as having commuted 
that treason, by virtue of the common law 
operation, which is said, so far as respects 
the indictment, to unite the accessorial to 
the principal offence and permit them to be 
charged as one, yet it can never be con- 
ceded that he who commits one overt act 
under the statute of Edward can be charged 
and convicted on proof of another overt act. 
If, then; procurement be an overt act of 
treason under the constitution, no man can 
be convicted for the procurement under an 
indictment charging him with actually as- 
sembling, whatever may be the doctrine of 
the common law in the case of an accessorial 
offender. 
It may not be improper in this place again 
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to advert to the opinion of the supreme 
court, and to show that it contains nothing 
contrary to the doctrine now laid down. 
That opinion is, that an individual may be 
guilty of treason *'who has not appeared in 
itrins against his country; that if war he 
actually levied, that is, if a body of men be 
actually assembled for the purpose of effect- 
ing by force a treasonable object, all those 
who perform any part, however minute, or 
however remote from the scene of action, 
and who are actually leagued in the general 
conspiracy, are to be considered as traitors." 
This opinion does not touch the case of a 
person who advises or procures an assem- 
blage, and does nothing further. The advis- 
ing, certainly, and perhaps the procuring, is 
more in the nature of a conspiracy to levy 
war than of the actual levying of war. Ac- 
cording to the opinion, it is not enough to 
be leagued in the conspiracy, and that war 
be levied, but it is also necessary to per- 
form a part: that part is the act of levying 
war. That part, it is true, may be minute, 
it may not be the actual appearance in arms, 
and it may be remote from the scene of ac- 
tion, that is, from the place where the army 
is assembled; but it must be a part, and that 
part must be performed by a person who is 
leagued in the conspiracy. This" part, how- 
ever minute or remote, constitutes the overt 
act of which alone the person who performs 
it can be convicted.22 The opinion does not 
declare that the person who has performed this 
remote and minute part may be indicted for 
a part which was, in truth, performed by 
others, and convicted on their overt acts. It 
amounts to this and nothing more, that when 
war is actually levied, not only those who 
bear arms, but those also who are leagued in 
the conspiracy, and who perform the various 
distinct parts which are necessary for 'the 
prosecution of war, do, in the sense of the 
constitution, levy war. It may possibly be 
the opinion of the supreme court that those 
who procure a treason and do nothing fur- 
ther are guilty under the constitution. I 
only say that opinion has not yet been given, 
still less has it been indicated that he who 
advises shall be indicted as having perform- 
ed the fact 

It is, then, the opinion of the court that this 
indictment can be supported only by testimony 
which proves the accused to have been ac- 
tually or constructively present when the as- 
semblage took place on Blennerhassett's Is- 
land; or by the admission of the doctrine that 
he who procures an act may be indicted as 
having performed that act. 

It is further the opinion uf the court that 
there is no testimony whatever which tends to 
prove that the accused was actually or con- 
structively present when that assemblage did 
take place; indeed, the contrary is most ap- 
parent With respect to admitting proof of 
procurement to establish a charge of actual 

22 gee note A, § 2. 
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presence, the court is of opinion that if this be 
admissible in England on an indictment for 
levying war, which is far from being conced- 
ed, it is admissible only by virtue of the op- 
eration of the common law upon the statute, 
and therefore is not admissible in this coun- 
try unless by virtue of a similar operation— a 
point far from being established, but on which, 
for the present, no opinion is given. If, how- 
ever, this point be established, still the pro- 
curement must be proved in the same manner 
and by the same kind of testimony which 
would be required to prove actual presence. 

The second point in this division of the sub- 
ject is the necessity of adducing the record of 
the previous conviction of some one person 
who committed the fact alleged to be treason- 
able. This point presupposes the treason of 
the accused, if any have been committed, to 
be accessorial in its nature. Its being of this 
description, according to the British authori- 
ties, depends on the presence or absence of the 
accused at the time the fact was committed. 
The doctrine on this subject is well under- 
stood, has been most copiously explained,- and 
need not be repeated. That there is no evi- 
dence of his actual or legal presence is a point 
already discussed and decided. It is, then, ap- 
parent that but for the exception to the gen- 
eral principle which is made in cases of trea- 
son, those who assembled at Blennerhassett's 
Island, if that assemblage were such as to con- 
stitute the crime, would be principals, and 
those who might really have caused that as- 
semblage, although in truth the chief traitors, 
would in law be accessories. It is a settled 
principle in the law that the accessory cannot 
be guilty of a greater offence than his prin- 
cipal. The maxim is "Accessorius sequitur 
naturam sui principalis"— "The accessory fol- 
lows the nature of his principal." Hence re- 
sults the necessity of establishing the guilt of 
the principal before the accessory can be tried; 
for the degree of guilt which is incurred by 
counselling or commanding the commission of 
a crime depends upon the actual commission 
of that crime. No man is an accessory to mur- 
der unless the fact has been committed. The 
fact can only be established in a prosecution 
against the person by whom a crime has been 
perpetrated. The law supposes a man more 
capable of defending his own conduct than any 
other person, and will not tolerate that the 
guilt of A shall be established in a prosecu- 
tion against B. Consequently, if the guilt of 
B depends on* the guilt of A, A must be con- 
victed before B can be tried. It would ex- 
hibit a monstrous deformity indeed in our sys- 
tem, if B might be executed for being acces- 
sory to a murder committed by A, and A 
should afterwards, upon a full trial, be ac- 
quitted of the fact For this obvious reason, 
although the punishment of a principal and ac- 
cessory was originally the same, and although 
in many instances it is still the same, the ac- 
cessory could in no case be tried before the 
conviction of his principal, nor can he yet be 
tried previous t6 such conviction, unless he re- 
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quire it, or unless a special provision to that 
effect be made by statute. If, then, this were 
a felony, the prisoner at the bar could not be 
tried until the crime were established by the 
conviction of the person by whom it was ac- 
tually perpetrated. 

Is the law otherwise in this case, because in 
treason all are principals? Let this question 
be answered by reason and by authority. 
Why is it that in felonies, however atrocious, 
the trial of the accessory can never precede 
the conviction of the principal? Not because 
the one is denominated the principal and the 
other the accessory; for that would be ground 
on which a great law principle could never 
stand. Not because there was, in fact, a dif- 
ference in the degree of moral guilt; for in 
the case of murder committed by a hardy vil- 
lain for a bribe, the person plotting the mur- 
der and giving the bribe is, perhaps, of the 
two, the blacker criminal; and were it oth- 
erwise, this would furnish no argument for 
precedence in trial. What, then, is the rea- 
son? It has been already given. The legal 
guilt of the accessory depends on the guilt of 
the principal; and the guilt of the principal 
can only be established in a prosecution 
against himself. Does not this reason apply 
in full force to a case of treason? The legal 
guilt of the person who planned the assem- 
blage on Blennerhassett's Island depends not 
simply on the criminality of the previous con- 
spiracy, but on the criminality of that assem- 
blage. If those who perpetrated the fact be 
not traitors, he who advised the fact cannot 
be a traitor. His guilt, then, in contempla- 
tion of law, depends on theirs; and their 
guilt can only be established in a prosecution 
against themselves. Whether the adviser of 
this assemblage be punishable with death as 
a principal or as an accessory, his liability to 
punishment depends on the degree of guilt at- 
tached to an act which has been perpetrated 
by others; and which, if it be a criminal act, 
renders them guilty also. His guilt, there- 
fore, depends on theirs; and their guilt can- 
not be legally established in a prosecution 
against him. 

The whole reason of the law, then, relative 
to the principal and accessory, so far as re- 
spects the order of trial, seenifc to apply in full 
force to a case of treason committed by one 
body of men in conspiracy with others who are 
absent If from reason we pass to authority, 
we find it laid down by Hale, Foster, and 
East, in the most explicit terms, that the con- 
viction of some one who has committed the 
treason must precede the trial of him who has 
advised or procured it. This position is also 
maintained by Leach in his notes on Hawkins, 
and is not, so far as the court has discovered, 
anywhere contradicted. These authorities 
have been read and commented on at such 
length that it cannot be necessary for the 
court to bring them again into view. It is the 
less necessary because it is not understood 
that the law is controverted by the counsel 
for the United States. It is, however, con- 



tended that the prisoner has waived his right 
to demand the conviction of some one person 
who was present at the fact, by pleading to 
his indictment. Had this indictment even 
charged the prisoner according to the truth of 
the case, the court would feel some difficulty 
in deciding that he had, by implication, waiv- 
ed his right to demand a species of testimony 
essential to his conviction. The court is not 
prepared to say that the act which is to op- 
erate against his rights did not require that 
it should be performed with a full knowledge 
of its operation. It would seem consonant to 
the usual course of proceeding in other re- 
spects in criminal cases, that the prisoner 
should be informed that he had a right to re- 
fuse to be tried until some person who com- 
mitted the act should be convicted; and that 
he ought not to be considered as waiving the 
right to demand the record of conviction, un- 
less with the full knowledge of that right he 
consented to be tried. The court, however, 
does not decide what the law would be in 
such a case. It is unnecessary to decide it; 
because pleading to an indictment, in which 
a man is charged as having committed an act, 
cannot be construed to waive a right which he 
would have possessed had he been charged 
with having advised the act. No person in- 
dicted as a principal can be expected to say, 
"I am not a principal. I am an accessory. I 
did not commit, I only advised the act" 

The authority of the English cases on this 
subject depends, in a great measure, on the 
adoption of the common law doctrine of ac- 
cessorial treasons. If that doctrine be ex- 
cluded, this branch of it may not be directly 
applicable to treasons committed within the 
United States. If the crime of advising or 
procuring a levying of war be within the con- 
stitutional definition of treason then he who 
advises or procures it must be indicted on the 
very fact; and the question whether the trea- 
sonableness of the act may be decided in the 
first instance in the trial of him who procured 
it or must be decided in the trial of one who 
committed it, will depend upon the reason, as 
it respects the law of evidence, which pro- 
duced the British decisions with regard to the 
trial of principal and accessory, rather than 
on the positive authority of those decisions. 
This question is not essential in the present 
case; because if the crime be within the con- 
stitutional definition, it is an overt act of levy- 
iug war, and, to produce a conviction, ought to 
have been charged in the indictment 

The law of the case being thus far settled, 
what ought to be the decision of the court on 
the present motion? Ought the court to sit and 
hear testimony which cannot affect the pris- 
oner, or ought the court to arrest that testi- 
mony? On this question much has been said 
—much that may perhaps be ascribed to a 
misconception of the point really under con- 
sideration. The motion has been treated as a 
motion confessedly made to stop irrelevant 
testimony; and, in the course of the argument, 
it has been repeatedly stated, by those who 
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oppose the motion, that irrelevant testimony 
may and ought to be stopped. That this state- 
ment is perfectly correct is one of those funda- 
mental principles in judicial proceedings which 
is acknowledged by all, and is founded in the 
absolute necessity of the thing. No person 
will contend that, in a civil or criminal case, 
■either party is at liberty to introduce what 
testimony he pleases, legal or illegal, and to 
•consume the whole term in details of facts 
unconnected with the particular case. Some 
tribunal, then, must decide on- the admissi- 
bility of testimony. The parties cannot con- 
stitute this tribunal; for they do not agree. 
The jury cannot constitute it; for the question 
is whether they shall hear the testimony or 
not. Who, then, but the court can constitute 
it? It is of necessity the peculiar province of 
the court to judge of the admissibility of testi- 
mony. If the court admit improper or reject 
proper testimony, it is an error of judgment; 
but it is an error committed in the direct exer- 
cise of their judicial functions. The present 
indictment charges the prisoner with levying 
war against the United States, and alleges 
an overt act of levying war. That overt act 
must be proved, according to the mandates 
of the constitution and of the act of congress, 
by two witnesses. It is not iiroved by a single 
witness. The presence of the accused has 
been stated to be an essential component part 
of the overt act in this indictment, unless the 
common law principle respecting accessories 
should render it unnecessary; and there is 
not only no witness who has proved his actual 
or legal presence, but the far; of his absence 
is not controverted. The counsel for the pros- 
ecution offer to give in evidence subsequent 
transactions at a different place and in a dif- 
ferent state, in order to prove— what? The 
overt act laid in the indictment? That the 
prisoner was one of those who assembled at 
BlennGrhassett's Island? No: that is not alleg- 
ed. It is well known that such testimony is 
not competent to establish such a fact. The 
constitution and law require that the fact 
should be established by two witnesses; not 
by the establishment of other facts from which 
the jury might reason to this fact. The tes- 
timony, then, is not relevant. If it can be 
introduced, it is only in the character of cor- 
roborative or confirmatory testimony, after the 
overt act has been proved by two witnesses 
in such manner that the question of fact ought 
to be left with the jury. The conclusion that 
in this state of things no testimony can be 
admissible is so inevitable that the counsel for 
the United States could not resist it. I do not 
understand them to deny that, if the overt act 
be not proved by two witnesses so as to be 
submitted to the jury, all other testimony must 
be irrelevant; because no other testimony can 
prove the act Now, an assemblage on Blen- 
nerhassett's Island is proved by the requisite 
number of witnesses; and the court might sub- 
mit it to the jury whether that assemblage 
amounted to a levying of war; but the pres- 
ence of the accused at that assemblage being 



nowhere alleged except in the indictment, the 
overt act is not proved by a single witness; 
and, of consequence, all other testimony must 
be irrelevant. The only difference between this 
motion as made, and the motion in the form 
which the counsel for the United States would 
admit to be regular, is this: It is now general 
f6r the rejection of all testimony. It might 
be particular with respect to each witness as 
adduced. But can this be wished, or can it 
be deemed necessary? If enough be proved to 
show that the indictment cannot be supported, 
and that no testimony, unless it be of that 
description which the attorney for the United 
States declares himself not to possess, can be 
relevant, why should a question be taken on 
each witness? The opinion of this court on 
the order of testimony has frequently been ad- 
verted to as deciding this question against 
the motion. If a contradiction between the 
two opinions exist, the court cannot perceive 
it. It was said that levying war is an act 
compounded of law and fact, of which the 
jury, aided by the court, must judge. To that 
declaration the court still adheres. It was said 
that if the overt act were not proved by two 
witnesses, no testimony in its nature cor- 
roborative or confirmatory was admissible, or 
could be relevant. From that declaration there 
is certainly no departure. It has been asked, 
in allusion to the present case, if a general 
commanding an army should detach troops for 
a distant service, would the men composing 
that detachment be traitors, and would the 
commander-in-chief escape punishment? Let 
the opinion which has been given answer this 
question. Appearing at the head of an army 
would, according to this opinion, be an overt 
act of levying war. Detaching a military corps 
from it for military purposes might, also, be an 
overt act of levying war. It is not pretended 
that he would not be punishable for these acts. 
It is only said that he may be tried and con- 
victed on his own acts in the state where 
these acts were committed, not on the acts of 
others in the state where those others aeted.23 
Much has been said in the course of the ar- 
gument on points on which the court feels no 
inclination to comment particularly; but which 
may, perhaps not improperly, receive some no- 
tice. That this court dares not usurp power 
is most true. That this court dares not shrink 
from its duty is not less true. No man is de- 
sirous of placing himself in a disagreeable 
situation. No man is desirous of becoming the 
peculiar subject of calumny. No man might 
he let the bitter cup pass from him without 
self-reproach, would drain it to the bottom. 
But if he have no choice in the case, if there 
be no alternative presented to him but a dere- 
liction of duty or the opprobrium of those who 
are denominated the world, he merits the con- 
tempt as well as the indignation of his coun- 
try who can hesitate which to embrace. That 
gentlemen, in a case the most interesting, in 
the zeal with which they advocate particular 
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opinions, and under the conviction in some 
measure produced by that zeal, should, on each 
side, press their arguments too far, should be 
impatient at any deliberation in the court, 
and should suspect or fear the operation of 
motives to which alone they can ascribe that 
deliberation, is, perhaps, a frailty incident to 
human nature; but if any conduct on the 
part of the court could warrant a sentiment 
that it would deviate to the one side or the 
other from the line prescribed by duty and by 
law, that conduct would be viewed by the 
judges themselves with an eye of extreme 
severity, and would long be recollected with 
deep and serious regret. 

The arguments on both sides have been in- 
tently and deliberately considered. Those which 
could not be noticed, since to notice every ar- 
gument and authority would swell this opinion 
to a volume, have not been disregarded. The 
result of the whole is a conviction, as com- 
plete as the mind of the court is capable of 
receiving on a complex subject, that the mo- 
tion must prevail. No testimony relative to 
the conduct or declarations of the prisoner 
elsewhere, and subsequent to the transaction 
on Blennerhassett's Island, can be admitted; 
because such testimony, being in its nature 
merely corroborative and incompetent to prove 
the overt act in itself, is irrelevant until there 
be proof of the overt act by two witnesses. 
This opinion does not comprehend the proof 
by two witnesses that the meeting on Blen- 
nerhassett's Island was procured by the prison- 
er. On that point the court for the present 
withholds its opinion for reasons which have 
been already assigned; and as it is understood 
from the statements made on the part of the 
prosecution that no such testimony exists, 
if there be such let it be offered, and the court 
will decide upon it 

The jury have now heard the opinion of the 
court on the law of the case. They will apply 
that law to the facts, and will find a verdict 
of guilty or not guilty as their own con- 
sciences may direct. 

As soon as the CHIEF JUSTICE had con- 
cluded, Mr. Hay observed that the opinion 
just delivered by the court furnished matter 
for the serious consideration of the counsel for 
the prosecution; and he hoped the court would 
grant them time to consider it After some 
desultory conversation, the CHIEF JUSTICE, 
at Mr. Hay's request, delivered him the opin- 
ion, that he might read and consider it 

The court adjourned till six o'clock in the 
afternoon. 

At six o'clock the court met. and adjourned 
Jill Tuesday. 

Tuesday, September 1, 1807. 

Mr. Hay informed the court that he had 
nothing to offer to the jury of evidence or ar- 
gument; that he had examined the opinion of 
the court, and must leave the case with the 
jury. The jury accordingly retired, and in a 
short time returned with the following ver- 
dict, which was read by Colonel Carrington, 



their foreman: "We of the jury say that Aaron 
Burr is not proved to be guilty under this 
indictment by any evidence submitted to us. 
We therefore find him not guilty." This ver- 
dict was objected to by Colonel Burr and his 
counsel as unusual, informal, and irregular. 
Colonel Burr observed that wherever a verdict 
is informal the court will either send back the 
jury to alter it, or correct it itself; that they had 
no right to depart from the usual form; that the 
rule universally is to ask them on their re- 
turn, "How say you? is he guilty or not 
guilty?" to which they give a direct answer 
of "guilty," or "not guilty." That this is cor- 
rect and responsive to the charge always read 
to them by the clerk, "If you find him guilty, 
you are to say so, &c; if you find him not 
guilty, you are to say so and no more." 

Mr. Hay thought the verdict ought to be re- 
corded as found by the jury, which was sub- 
stantially a verdict of acquittal; and that no 
principle of humanity, policy, or law, forbade 
its being received in the very terms used by 
the jury; that they were not bouud to rind a 
verdict in the shortest possible way; that the 
form did not affect the substance. 

Mr. Martin said that it was like the whole 
play, "Much Ado about Nothing;" that this 
was a verdict of acquittal; that there was 
nothing to do but to answer the question of 
guilty or not guilty; that it was the case 
with every jury in every instance; they had 
or had not evidence before them. Did they 
wish to have the verdict entered in this form 
on the record, as a censure on the court for 
suppressing irrelevant testimony? That he 
was conscious they had no such meaning; and 
as they had not, the jury ought to answer the 
question judicially addressed to them simply 
by a verdict of not guilty, as that was their 
intention. 

Colonel Carrington, one of the jury, observed 
that it was said among themselves tljat if the 
verdict was informal they would alter it; that 
it was, in fact, a verdict of acquittal. 

The CHIEF JUSTICE said that the verdict 
was, in effect, the same as a verdict of ac- 
quittal; that it might stand on the bill as it 
was if the jury wished it; and an entry 
should be made on the record of "not guilty." 

Mr. Parker, another of the jury, said that 
if he were to be sent back he would find the 
same verdict; that they all knew that it was 
not in the usual form, but it was more satis- 
factory to the jury as they had found it; and 
that he would not agree to alter it. 

After some further desultory remarks by 
several of the counsel, Mr. Hay, in answer to 
the observation that the only correct form was 
guilty or not guilty, reminded the court of the 
case of Rex v. Woodfall [5 Burrows, 2661], 
for a libel, where the jury departed from the 
usual form, added other words, and found a 
verdict in these words: "We find the defend- 
ant guilty of publishing only." This form, 
though preferred by the jury, was probably 
disapproved of by the counsel; but it was 
taken by the court as they presented it; and, 
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in the case of Rex t. Williams [unreported], 
cited in Woodfall's Case by the court, the 
jury added other words to the usual form of 
finding the defendant guilty; and as it did not 
affect the substance, it -was entered up hy the 
<elerk "Guilty;" and no objection was ever 
made. 

The court then decided that the verdict 
should remain as found by the jury; and that 
an entry should be made on the record of 
"Not Guilty." 

The CHIEF JUSTICE politely thanked the 
jury for their patient attention during the 
whole course of this long trial, and then dis- 
charged them. 



NOTE A. 1. The important question whether, 
under our constitution, a person can commit the 
crime of treason by merely advising and inciting 
-others to levy war against the United States, 
without being personally present where war is 
actually levied by an assemblage of men in a 
"posture of war," and without doing any overt 
act constituting a "part" in the fact of levying 
war, still remains undetermined by any express 
adjudication. The argument that the constitu- 
tional definition of treason can not be extended 
beyond the plain, natural import of the words, 
by the interpolation of the common law rule, 
that whatever will make a man an accessory in 
felony will render him a principal in treason, is 
certainly a forcible one; but not conclusive to 
the minds of all who have investigated the sub- 
ject. While Chief Justice Marshall, in this 
case, carefully abstained from pronouncing, ju- 
dicially, any opinion upon this question, he in- 
timated that, individually, he entertained one; 
and he stated the argument in favor of the more 
limited construction so forcibly as to leave little 
doubt as to what that individual opinion was. 
Some loose dicta may be found, both prior and 
subsequent to this trial, recognizing the doctrine 
that the common law rule above referred to is 
in full force in this country; but nothing having 
the semblance of judicial authority. Judge 
Chase, in his charge to the jury on the second 
trial of Fries, said: "In treason, all the parti- 
cipes criminis are principals; there are no ac- 
cessories in this crime. Every act which in the 
ease of felony would render a man an accessory, 
will, in the case of treason, make him a princi- 
pal." Professor Greenleaf, in his valuable and 
generally accurate work on the Law of Evidence 
(volume 3, § 245), has attached undue importance 
to this extra-judicial remark. In his test he lays 
down, as a rule of law, the precise proposition 
above quoted, and in a note referring to the case 
of Fries, says: "No exception was taken to this 
doctrine, in that case, though the prisoner was 
defended by the ablest counsel of that day. and 
the case was one of deep political interest." This 
is certainly a remarkable error, in view of the 
notorious historical fact that on said second trial 
Fries was wholly without counsel. His counsel 
in the former trial, Messrs. Lewis and Dallas, 
withdrew from the case before the jury were 
sworn, on the second trial; and it was the an- 
nouncement of Judge Chase that he should de- 
liver to the jury, at the commencement of the 
trial, the very opinion from which the above quo- 
tation is made, and not permit counsel to contro- 
vert any of its positions, that caused them to 
abandon the defence. And this arbitrary con- 
duct on the part of Judge Chase is the basis of 
the first charge in the first article of impeach- 
ment on which he was subsequently tried before 
the United States senate. But even if Fries 
had been defended by counsel, they would not 
have had the slightest occasion to except to this 
doctrine, as it could not possibly have any bear- 
ing on his case, he having been, according to his 
-own admission, not only present when the war 



was alleged to have been levied, but the leader 
and commander of the band of insurgents wn° 
committed the hostile acts charged in the indict- 
ment. It is here worthy of remark, that while 
this very question commanded a large share 
of the attention of the counsel and the court 
throughout the trial of Colonel Burr, and Fries's 
Case was frequently cited on other points, the 
remark of Judge Chase above quoted was never 
once referred to in support of the position that 
the common law rule in regard to accessories in 
treason was in force in this country. Mr. Wick- 
ham referred to it once, but only to show its 
inconsistency with the position assumed by the 
same judge in the same trial; that English au- 
thorities were not to be regarded as precedents 
in our courts, in prosecutions for treason. But 
the opinion of Judge Chase in "WarralTs Case, 2 
Dall. [2 IT. S.] 384, was frequently referred to, 
and urged with much force, in support of the 
contrary doctrine, viz.: that the federal courts 
have no common law jurisdiction in criminal ca- 
ses: and hence that the constitutional definition 
of treason could not be extended by the appli- 
cation of common law rules. In fact, no judge 
ever more stoutly contended against the doctrine 
that common law crimes were cognizable in 
the federal courts (unless made so by express stat- 
ute) than he did. He notified the counsel of 
Fries, before the trial commenced, "that he 
would not suffer the decisions at common law, 
and those under the statute of Edward III., to 
be read." Testimony of Wm. Lewis, 1 Chase, 
Tr. p. 129. And this was the basis of another 
charge in his impeachment. An essay on the 
law of treason, in the Boston Law Reporter of 
1851 (volume 14, p. 416), and which has been* 
cited in some of our standard elementary works 
on criminal law, lays down the proposition m 
still more positive terms. The writer says: "It 
is now too well settled to admit of question, that 
the law knows no accessories in treason; but that 
every one who, if it were a felony, would be an 
accessory, is, in the law of treason, a principal 
traitor. This rule, being now a constituent part 
of the law of treason, as administered in this 
country ever since its settlement, and in England 
for several centuries, its origin and history are 
of no importance. It is sufficient for us that it 
is a part of the law of the land." And yet in 
support of this broad assertion not a single adju- 
dication of any American court is or can be cited. 
The writer refers only to the dictum of Judge 
Chase above quoted. Judge Grier, in Hanway's 
Case, 2 Wall. [69 U. S.] 144, said, in his charge 
to the jury: "An abettor in murder, in order 
to be held liable as a principal in the felony, 
must be present at the transaction; if absent 
he may be an accessory. But in treason all are 
principals, and a man may be guilty of aiding and 
abetting, though not present," This language, 
strangely enough, has been understood by some 
as expressing an opinion upon the very question 
which Chief Justice Marshall so cautiously re- 
served. But when carefully examined it will 
be found not to go a single step further than 
Judge Marshall went. He expressly held, in 
Burr's Case, that all who are guilty of treason 
at all, under the constitution and statute, are 
guilty as principals. He expressly held, too, 
that a man may be guilty of aiding and abetting 
in treason, though not present; "however remote 
from the scene of action." The question upon 
which he reserved his opinion was, whether a 
man can be guilty of treason by merely advising, 
inciting, and instigating others to commit it; 
and upon this question Judge Grier expressed no 
opinion in Hanway's Case [supra]. He did not 
say, as Judge Chase had said, that "every act 
which in case of felony would render a man an 
accessory, will, m the case of treason, make him 
a principal." It is to be presumed that he de- 
liberately stopped short of this; for mere ad- 
vising and inciting will render a man an acces- 
sory in felony, without the performance of any 
overt act. There was nothing in the facts of 
Hanway's Case to call for an opinion on the 
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question which Chief Justice Marshall deemed 
of such "vast importance*' that no tribunal in- 
ferior to the supreme court of the United States 
ought to express an opinion upon it, unless a 
pending case should absolutely require it; inas- 
much as Hanway was notoriously present, taking 
a leading part in the transactions which were 
charged as a levying of war. It may be safely 
asserted, that no decision in this country, hav- 
ing the weight of judicial authority, has gone a 
single step beyond the proposition laid down 
in the opinion of the supreme court, per Marshall, 
O. J., in the Case of Bollman and Swartwout. 
And that proposition, as interpreted by the same 
eminent jurist in Burr's Case, is in substance 
this: That when war is actually levied by an 
"assemblage of men," in a "posture of war," for 
a treasonable object, any one who, being leagued 
in the general conspiracy, performs any overt act 
constituting a "part" in such fact of levying 
war. however remote from the scene of action, or 
however minute that part, is guilty as a principal 
traitor. The learned chief justice was very 
careful to explain, in Burr's Case, that the per- 
son "remote" from the scene of war, but perform- 
ing a "part" therein, was not implicated in the 
crime of treason by virtue of the common law 
rule that "in treason all are principals." but on 
the ground that the fact of levying war may con- 
sist of a multiplicity of acts, performed in differ- 
ent places, by different persons. After laying 
down the proposition "that those who perform 
a part in the prosecution of the war may correct- 
ly be said to levy war and to commit treason un- 
der the constitution," he adds: "It will be ob- 
served that this opinion does not extend to the 
case of a person w T ho performs no act in the pros- 
ecution of the war — who counsels and advises it — 
or who, being engaged in the conspiracy, fails to 
perform his part. ^Yhether such persons may be 
implicated by the doctrine, that whatever would 
make a man an accessory in felony makes him a 
principal in treason, or are excluded because that 
doctrine is inapplicable to the "United States, the 
constitution having declared that treason shall 
consist only in levying war. and having made 
the proof of overt acts necessary to a conviction, 
is a question of vast importance, which it would 
be proper for the supreme court to take a fit oc- 
casion to decide, but which an inferior tribunal 
would not willingly determine unless the case 
before them should require it." In another place, 
referring to the opinion of the supreme court in 
the Case of Bollman and Swartwout, he says: 
"This opinion does not touch the case of a per- 
son who advises or procures an. assemblage, and 
does nothing more." And subsequently, in an 
opinion delivered during the pendency of the 
motion to commit Burr, Blennerhassett and 
Smith, he took occasion very emphatically to de- 
ny that the proposition laid down by the su- 
preme court, that "a man leagued in the con- 
spiracy may become a traitor by performing a 
part distinct from that of appearing in arms," 
involved the adoption of the common law doc- 
trine in relation to accessorial acts in treason. 
Carp. Rep. 3 Burr, Tr. p. 152. The distinction 
is this: At common law an accessory may become 
a principal in treason without performing any 
overt act. mere advising or inciting being suffi- 
cient to implicate him as a principal in the 
crime of those who do commit the overt act. But 
the proposition laid down by the supreme court 
requires the actual commission of an overt act, 
constituting, a "part" in the fact of levying 
war. to implicate an absent person in the crime. 
This distinction, however, appears to have been 
wholly lost sight of by Judge Kane, in a charge 
delivered to the grand jury in Philadelphia, in 
1851, at the term in which Hanway was indict- 
ed. He soys: "Though he [the accused] was 
absent at the time of its actual perpetration, yet 
if he directed the act. devised, or knowingly fur- 
nished the means for carrying it into effect, in- 
stigating others to perform it, he shares their 
guilt. In treason there are no accessories." In 
another place he says: "Successfully to instigate 



treason is to commit treason." These mere obiter 
dicta of a district judge, thrown out in a charge 
to the grand jury, derive their only consequence 
from the fact that Judge Grier, subsequently, 
in his charge to the petit jury in Hanway s Case, 
expressed his general concurrence in the doc- 
trines and sentiments of said charge to the grand 
jury delivered by Judge Kane. But, as has been 
before stated, there was nothing in Hauway's 
Case to call for any opinion on the question now 
under consideration: and it is not 'to be pre- 
sumed that Judge Grier intended to affirm the 
doctrines laid down by Judge Kane in his charge 
to the grand jury, except in so far as they had 
some bearing on the case before him. 

2. Whether a particular act, performed by an 
absentee, will constitute a "part" in the fact 
of levying war in another place, within the mean- 
ing of the supreme court, may of course some- 
times be the subject of grave doubt. The same 
difficulty will arise that is always liable to arise 
in applying general rules to special cases. It 
must, however, be an "overt act," and must be 
directly and immediately ancillary to the prin- 
cipal act of war specified in the indictment; 
otherwise it cannot constitute a "part" thereof. 
Chief Justice Marshall says: "This part, how- 
ever remote or minute, constitutes the overt act 
of which alone the person who performs it can 
be convicted." It is manifest, however, that he 
did not mean to say that it must be such an act 
as of itself would constitute the crime of trea- 
son; for in another place he says: "If, for ex- 
ample, an army should be actually raised for the 
avowed purpose of carrying on an open war 
against the United States and subverting their 
government, the noint must be weighed very 
deliberately, before a judge would venture to de- 
cide that an overt act of levying war had not 
been committed by a commissary of purchases, 
who never saw the army, but who, knowing its 
object, and leaguing himself with the rebels, 
supplied that army with provisions; or by a re- 
cruiting officer holding a commission in the rebel 
service, who, though never in camp, executed the 
particular duty assigned to him." Yet it is clear 
that neither the purchasing of military supplies, 
nor the enlisting of soldiers, though for a trea- 
sonable object, will constitute the crime of trea- 
son, unless done in connection with and ancillary 
to some more positive act of war. There must at 
least be an actual "assembling of men" in "a 
posture of war," to which such acts have rela- 
tion, and are ancillary, before they can consti- 
tute the crime of treason. In England, as re- 
marked by Chief Justice Marshall, the courts 
have had no occasion to distinguish between such 
acts, performed by a person remote from the 
scene of actual war, as constitute a "part" in 
the fact of levying war, and so would make hiin 
a principal independently of the common law rule 
which converts all accessories in treason into 
principals, and such as are purely accessorial 
in their character; because the operation of that 
rule renders any such distinction wholly un- 
necessary. But if said common law rule is not 
in force in this country, the distinction must be 
drawn; and in some cases it will be found an 
extremely subtilt one. It is clear that independ- 
ently of the common law rule above referred to. 
mere advising and inciting others to levy war 
would not constitute the crime of treason, though 
war should actually be levied pursuant to such 
advice or incitement. It is not so clear, how- 
ever, that commanding others to levy war, by 
a person in a situation to enforce obedience to 
his commands, would not constitute an overt act 
in the war actually levied in pursuance of such 
command. Yet in England the distinction be- 
tween an imperative command and mere advice 
or incitement is an immaterial one, and hence 
no attempt has been made to define it. In the 
foregoing remarks it has not been the object of 
the writer to show what the decisions of our 
courts ought to be, on the question under con- 
sideration, but simply to show that the English 
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doctrine, that whatever will render a man an 
accessory in felony will make him a principal in 
treason, has never yet been established by ju- 
dicial authority as the law of treason in this 
country, and that the question is still an open 
one, notwithstanding the dicta of some judges 
and elementary writers to the contrary. 

3. It is manifest that while the treasonable 
assemblage wliich alone can constitute a levying 
of war may be limited to a particular place in a 
particular state or district, an auxiliary act, con- 
stituting a part in the war there levied, may be 
performed in a different state or district. For 
instance, while the rebel army is besieging a 
fort or a city in one state, a confederate may be 
forwarding to that army reinforcements, arms, 
ammunition and supplies from another state, 
hundreds of miles distant. In such a case there 
can scarcely be a doubt that the acts of the 
distant confederate would constitute such a part 
in the war levied by the besieging army as would, 
within the meaning of the supreme court in the 
Case of Bollman and Swartwout, and of Chief 
Justice Marshall in Burr's Case, implicate him in 
the crime of treason there consummated. But 
in neither of said cases is it expressly stated in 
what district such "remote" abettor would be 
liable to prosecution; whether in that where he 
performed the auxiliary part, or that in which 
the principal act of levying war was actually 
committed. It would seem to be fairly inferable 
from some portions of the opinion delivered in 
Burr's Case, that unless the person performing 
such auxiliary part was near enough to the scene 
of hostile demonstration to be "of the particular 
party" there assembled, and in such a situation 
of ability to render them immediate aid as would 
make him a principal in the second degree in case 
of felony, he would only be subject to prosecution 
in the district where he performed the auxiliary 
acts implicating him in the crime. Other pas- 
sages in the same opinion quite as clearly indi- 
cate that on an indictment specially charging the 
facts, he might be prosecuted in the district 
where the principal act of levying war was com- 
mitted, though not present at the treasonable 
assemblage, and though he performed in a dis- 
tant state or district the part implicating him 
in the crime. For instance, in one part of the 
opinion the chief justice says: "If. under, this 
indictment, the United States might be let in to 
prove the part performed by the prisoner, if he 
did perform any part, the court could not stop 
the testimony in its present stage." The implica- 
tion is clear, that the prisoner might have per- 
formed, in Kentucky, a part in a war prosecuted 
on Blennerhassett's Island. It is eaually clear 
that evidence of the performance of such part 
was only inadmissible on account of the gener- 
ality of the indictment, charging him as if actual- 
ly present with the party on the island; and, as 
a necessary corollary, that he might have been 
prosecuted in Virginia for an auxiliary part per- 
formed in Kentucky, on a proper indictment, 
specially charging the facts. This may become a 
very important question in connection with the 
current rebellion, and therefore deserves consid- 
eration. If a person, performing in one dis- 
trict an act constituting an auxiliary nart in 
the fact of levying war in another district, is lia- 
ble to prosecution in the place where the prin- 
cipal act is committed, then in case the chief of 
the rebel conspiracy, or his secretary of war, 
or any of his principal coadjutors, should ever 
fall into our hands, all that would be necessary 
to convict either of them of treason in Maryland, 
Pennsylvania, Ohio, or Indiana, would be to 
prove that he had performed in Virginia some 
act immediately ancillary to the invasions of the 
two former states by the rebel army under Lee 
or Early, or of the two latter by the maraxiders 
under John Morgan. If (as has been decided by 
the supreme court) a person performing in one 
place an act auxiliary to the fact of levying war 
in another place, "however remote," thereby be- 
comes a principal in the crime of treason, it is 



believed that, on well established general prin- 
ciples, he will be subject to prosecution in the 
place where the principal act of levying war, to 
which his auxiliary act relates, is committed; 
whatever may have been the opinion entertained 
by Chief Justice Marshall on the subject. The 
general principle is believed to be well estab- 
lished, that where a crime is commenced in one 
place and consummated in another, or where it 
consists of several acts performed by different 
persons and in different places, any person im- 
plicated as a principal in the crime is liable to 
prosecution in the place where the crime is con- 
summated, or where the principal act, which 
gives character to the crime, is committed. Nu- 
merous authorities in support of this principle 
will be found cited in the standard elementary 
books on criminal law; and the most important 
are referred to in the case particularly noticed in 
the succeeding paragraph. The case of People 
v. Adams, 3 Denio, 190; Id., 1 Comst. [1 N. 
Y.] 173, is an authority precisely in point on the 
question under consideration. Adams was in- 
dicted in the city of New York for obtaining a 
large sum of money from a firm in that city by 
means of fictitious receipts signed by a forwarder 
in Ohio, falsely acknowledging the delivery to 
him of a quantity of pork and lard for the use 
and subject to the order of said firm. He plead- 
ed specially to the indictment, that he was a 
natural born citizen of Ohio, and had always 
resided there, and had never been in the state of 
New York; that the receipts were drawn and 
signed in Ohio, and that the offence was commit- 
ted by their being presented in New York by in- 
nocent agents employed by the defendant in 
Ohio. This plea was demurred to, and after 
elaborate argument by the ablest counsel that 
money could command, the demurrer was sus- 
tained, first in the supreme court, and subse- 
quently in the court of appeals. The decision 
turned upon the point that Adams, having em- 
ployed innocent agents to consummate the crime 
in New York, was guilty as a principal, (there 
being no other guilty person to whose crime his 
acts could be accessorial;) and being guilty as 
a principal, he was liable to prosecution in the 
place where the crime was consummated, though 
not present, nor even within the general juris- 
diction of the state. Now let us apply the prin- 
ciples of this case to the question under con- 
sideration. The supreme court has decided that 
when the crime of treason is consummated by 
an open act of war committed in one place, who- 
ever performs a part in that war, "however mi- 
nute or remote from the scene of action," there- 
by becomes a principal in the crime of treason. 
And in the New York case just cited, it was de- 
cided that whoever is guilty as a principal in any 
crime is liable to prosecution in the place where 
the crime is consummated, though not present at 
that place. Does it not follow, that any one 
who. in Richmond or elsewhere, performed any 
act immediately ancillary to the war which was 
prosecuted in Pennsylvania by the rebel army, 
in 1863, and thereby became a principal in the 
crime of treason there consummated, is liable 
to prosecution in Pennsylvania? 

4. Professor Greenleaf. in his work on the Law 
of Evidence (volume 3, § 243), says it is on the 
ground of constructive presence "that if war 
is levied with an organized military force, vexillis 
explicatis, all those who perform the various 
military parts of prosecuting the war, which 
must be assigned to different persons, may justly 
be said to levy war;" and adds: "All that is 
necessary to implicate them. is, to prove that they 
were leagued in the conspiracy, and performed 
a part in that which constituted the overt act, 
or was immediately ancillary thereto:" (citing 
Burr's Case.) The author of the essay on the 
law of treason in the Boston Law Reporter of 
1851, (hereinbefore referred to,) takes the same 
ground; also citing Burr's Case. But however 
logical it might be to hold that, when war is 
actually levied by an organized military force 
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in one place, any one who, being leagued in the 
general conspiracy, performs any part therein, 
at another and "remote" place, should be consid- 
ered as constructively present where the prin- 
cipal act of levying war is committed, it is far 
from being clear that Chief Justice Marshall in- 
tended to assert or admit this principle. In- 
deed, many expressions in his opinion would seem 
to imply that he held directly the contrary 
doctrine. It is true that his argument was 
mainly addressed to the broader proposition, that 
any one who advises or procures a treasonable as- 
semblage, constituting an overt act of levying 
war, is to be considered as constructively pres- 
ent at that assemblage, though in fact hun- 
dreds of miles distant. But it is difficult to recon- 
cile his ruling, as well as many of his expres- 
sions, with any other opinion than that, where an 
auxiliary act constituting a part in the fact of 
levying war is performed at a great distance 
from the scene of the treasonable assemblage, 
the absent abettor cannot be considered as con- 
structively present at the assemblage. If he 
could be held constructively present, evidence of 
his auxiliary acts would be admissible under an 
indictment charging him generallv. as if aotuillv 
present; for there is no principle in criminal 
pleading better settled, than that a principal in 
the second degree, who is constructively, but not 
actually present at the fact, may be charged gen- 
erally with committing the fact. But -in Burr's 
Case it was decided that the evidence of acts done 
at a great distance from Blennerhassett's Island 
was inadmissible, because the indictment charged 
the defendant as being present at the island 
where the treasonable assemblage was alleged 
to have taken place. The passage from Chief 
Justice Marshall's opinion above quoted, where 
he says. "If, under this indictment, the United 
States might be let in to prove the part perform- 
ed by the prisoner, if he did perform any part, 
the court could not stop the testimony in its pres- 
ent stage," seems to be susceptible of no other 
interpretation than this. The reader will find 
in that opinion other passages equally difficult to 
reconcile with the doctrine that all who are im- 
plicated in the crime of levying war are to be 
considered as constructively present at the prin- 
cipal scene of the hostile demonstration. While, 
as has been shown, the theory that in treason 
the doctrine of constructive presence is to be so 
extended as to embrace all who perform any part 
in the fact of levying war by an organized mili- 
tary force, "however remote from the scene 
of action," does not seem to be sustained either 
by the reasoning or the ruling of the court in 
Burr's Case, yet so far as the question now un- 
der consideration if? concerned, it is deemed to be 
wholly immaterial upon what theory the absent 
abettor becomes a principal in the crime, provid- 
ed he becomes so independently of the common 
law rule which converts all accessories in trea- 
son into principals. It is sufficient that he is a 
principal, and being such the general rule applies, 
that he is liable to prosecution where the crime 
is actually consummated. Whether he becomes 
a principal on the theory of constructive presence, 
or on some other theory, independent of the com- 
mon law rule abovf referred to, is onlv important 
as a question of pleading. If constructively pres- 
ent he may be charged in the indictment as if 
actually present. Otherwise the indictment 
must be special, showing his absence; as was 
held to be necessary in Burr's Case. 

o. It has been supposed by some writers that 
there is a very gieat hardship involved in hold- 
ing a man liable to prosecution for treason in a 
state or district where he never may have been 
in his life. But this hardship, if it be one, is 
not peculiar to prosecutions for treason. Xor is 
it perceived what reasonable cause anv man 
can have to complain that he is subjected to a 
prosecution in the place where his criminal acts 
take effect, and where he intended that they 
should take effect, though, from the nature of 
the crime, it was susceptible of being initiated 
at another place, and was consummated without 
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his personal presence. Professor Tucker puts 
the case of a person in Maryland, hearing of 
Fries's insurrection in Pennsylvania, and lend- 
ing a horse or money to a person avowedlv going 
to join the insurgents, in order to assist nlni 
on his journey: and asks if this would amount 
to levying war in Pennsylvania, where the 
lender never was? 4 Tuck. Bl. Comm. Append. 
i>. It may be answered, that if the lender warf 
leagued in the general conspiracy, and furnish- 
ed the horse or the money for the purpose of re- 
inforcing' the insurgents by sending them a re- 
cruit, he would clearly be guilty of treason, 
according to the doctrine announced bv the su- 
preme court in the Case of Bollman and Swart- 
wout, and by Chief Justice Marshall in Burr's 
Case. And yet the act would be treason in Mary- 
land only in virtue of its relation to and con- 
nection with the insurrection in Pennsvlvania, 
where it was intended to take effect and do its 
mischief. Suppose, instead of lending a horse 
or money to a recruit, he should send a wagon 
load of arms and ammunition to the insurgents, 
to be used by them in the war thev were then 
prosecuting for the subversion of the government; 
would it be a peculiarly hard case that he 
should be subjected to prosecution in the state 
where lives were actually destroyed bv his act, 
and in pursuance of his intentions? If a person 
in Baltimore should send by express to a person 
m Philadelphia, with intent to destroy his life, 
an "infernal machine" concealed in a* box, and 
the receiver, on opening the box, should be killed 
by the explosion, it is beyond question that the 
author of the crime would be liable to prosecution 
for murder in Philadelphia, although he may 
never have been in that city, or in the state of 
Pennsylvania in his life. But suppose instead 
of sending an "infernal machine," intended to 
destroy the life of one man, he should send a 
box of arms and ammunition to a rebel armv in 
open war, intended not only to destroy the lives 
of many men, but to aid in subverting the gov- 
ernment; would not the reasons for holding him 
subject to prosecution in Pennsylvania (inde- 
pendent of all arbitrary rules of law) be quite as 
strong as in the other case? If, therefore, it is a 
general rule of law applicable to other crimes, 
that whoever is implicated as a principal is lia- 
ble to prosecution in the state or district where 
the crime is consummated, there can be no good 
reason for making an exception to the general 
rule in the case ot treason, on the ground that 
it will work a peculiar hardship to the accused. 

0. Chief Justice Marshall, in his opinion in 
Burr's Case, says: "If a rebellion should be so 
extensive as to spread through every state in the 
Union, it will scarcely be contended that every 
individual concerned in it is legally present at 
every overt act committed in the course of that 
rebellion. It would be a very violent presump- 
tion indeed— too violent to be made without clear 
authority— to presume that even the chief of the 
rebel army was legally present at every such 
overt act. If the main rebel army, with the chief 
at its head, should be prosecuting war at one ex- 
tremity of our territory, say in New Hampshire; 
if this chief should be there captured and sent 
to the other extremity for the purpose of trial; 
if his indictment, instead of alleging an overt 
act, which was true in point of fact, should al- 
lege that he had assembled some small partv, 
which in truth he had not seen, and had levied 
war by engaging in a skirmish in Georgia at a 
time when in reality he was fighting a battle 
in New Hampshire; if such evidence would 
support such an indictment by the fiction that he 
was legally present though really absent, all would 
ask to what purpose are those provisions in 
the constitution which direct the place of trial 
and ordain that the accused shall be informed 
of the nature and cause of the accusation?" Al- 
though the question to which these remarks had 
immediate application was as to the form of the 
indictment, it is perhaps fairly to be inferred 
that, in the opinion of the chief justice, in the 
case supposed, the chief of the rebel army would 
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not be subject to prosecution in Georgia, under 
any form of indictment. And if (as is rather im- 
plied than expressed) it is to be supposed that he 
had no direct agency in prosecuting the skirmish 
in Georgia, and performed no part therein, this 
would undoubtedly be true. But let us suppose 
another case: Let us suppose that the chief of 
the rebel army in Georgia, during the present 
rebellion, should detach a portion of the troops 
under his command and send them by sea to at- 
tack and capture one of the seaboard towns 
of New Hampshire, furnishing them with all the 
arms and munitions of war necessary to that end; 
and that the expedition should succeed in accom- 
plishing its object. Would not the rebel com- 
mander perform such a part in the capture of 
the town as would render him a principal in the 
crime of treason there consummated ? And 
would he not, on general principles, be liable to 
prosecution in New Hampshire? If not, then 
an American citizen who should go into a for- 
eign country— one of the West India Islands for 
instance — and there fit out, arm, equip, and man 
a fleet of war vessels, and send them to bombard 
and capture any one of our Atlantic cities, but 
remain behind himself, would be guilty of trea- 
son nowhere, and might return to the United 
States with impunity. Suppose that while the 
battles of South Mountain and Antietam were 
going on, the chief of ordnance of the rebel ar- 
my had been stationed at Martinsburg, Virginia, 
from which point he was sending arms and am- 
munition to his confederates, engaged in battle 
in Maryland; would he not have been guilty of 
levying war in Maryland? If so, could it make 
any difference that he was similarly engaged at 
Richmond instead of Martinsburg? In either 
case the hostile acts would take effect and do 
their mischief in Maryland; and it is believed 
that the author of them would be answerable in 
Maryland, just as much as if, standing on the 
Virginia side of the Potomac, he had fired a 
gun into the ranks of our army stationed on the 
Maryland side of the river. 

7. If the principle here contended for be ten- 
able, it does not follow that an abettor, perform- 
ing an auxiliary part in a war actually levied 
in another state, would be liable to prosecution 
only in the state where the principal act of levy- 
ing war was committed. It is a general, though 
not a universal rule of law, that when a crime 
consists of several acts performed in different 
places, or is commenced in one place and con- 
summated in another, any. person implicated as 
a principal in the crime may be prosecuted either 
in the place where the crime is consummated, or 
that in which he personally performs the act 
which implicates him in it. Rex v. Brisac, 4 
East, 164; Rex v. Burdett. 4 Barn. & Aid. 95; 
Girdwood's Case, 2 East, P. C. 1120; Fost. P. 
O. 349; People v. Mather, 4 Wend. 229. Upon 
the authority of these cases, and many others 
that might be cited, there can he no doubt that 
a person who, being leagued in the rebel conspira- 
cy, should in Maryland purchase supplies or en- 
list men and forward them to the rebel army in 
Virginia, would be liable to prosecution for trea- 
son in Maryland. To the rule last laid down 
there is, however, at least one exception. The 
<crime may have been commenced, or the aux- 
iliary act which implicates the accused in it may 
have been performed in a foreign country, out of 
the general jurisdiction of the United States; 
in which case he could only be prosecuted in the 
state or district where the crime was consum- 
mated. In the case of People v. Adams, above 
cited, the acts performed by the defendant, in 
person, were all performed in a foreign state, 
and therefore he was not liable to prosecution at 
all in the place where he committed those acts; 
at least not liable under the laws of New York. 

NOTE B. The reasonableness of the doctrine 
that treason by levying war may be commit- 
ted without "the actual application of violence to 
external objects," is forcibly illustrated by the his- 



tory of the current Rebellion in this country. It 
is believed that in some of the revolting states 
the authority of the federal government was 
completely subverted, and a revolutionary gov- 
ernment, de facto, carried into full effect, with- 
out the commission of any acts of violence within 
their , limits. Ordinances of secession were 
passed, renouncing all connection with or subor- 
dination to the federal government, and insti- 
tuting new forms of government entirely inde- 
pendent thereof, which were carried into practical 
effect without the slightest physical opposi- 
tion. Such was the unanimity of public senti- 
ment, or the terror inspired by the energy, activi- 
ty, and preparation of the leading conspirators, 
that no opposition was attempted by any por- 
tion of the people of those states, and there be- 
ing no federal troops there to enforce the au- 
thority of the general government, these revolu- 
tionary measures were effectuated without "the 
application of violence to external objects," sim- 
ply because there were no external objects pres- 
ent which it became necessary to employ force or 
violence against. Undoubtedly, in all these cases, 
the acts above referred to were accompanied by 
some concurrent acts of preparation for war, such 
as the organization and embodiment of troops; so 
that there was, perhaps, an actual "military ar- 
ray," and "posture of war." But according to 
the doctrine contended for by Mr. Burr's coun- 
sel, (especially Mr. Martin,) there could have 
been no treason committed in such states until 
there was actual violence committed. We may, 
indeed, imagine a case where the authority of 
the general government would be completely sub- 
verted in a state, without even a display of any 
such potential force as is said to consist in the 
"assembling and marching of troops," and in 
assuming "a posture of war." The legislature 
or a state convention might pass an ordinance of 
secession, and institute a revolutionary govern- 
ment, without making the slightest preparation 
for maintaining their position by military force. 
The state might be so surrounded by other revolt- 
ed states, and public sentiment among its own citi- 
zens might be so unanimous, that any immedi- 
ate preparation foi maintaining their position by 
military force might be deemed unnecessary. 
All local federal oificers might join in the con- 
spiracy, or ceast to perform their functions 
through fear; and so the authority of the federal 
government might be completely subverted; not 
only without any ictual war, but without any 
preparation for war. It is not probable that any 
state assuming to secede from the Union so ut- 
terly neglected all preparations for war as this; 
but in every other respect the supposed case is 
only a statement of what actually did occur 
in more than one state. In the case supposed, 
could the legitimate government be entirely sub- 
verted throughout the state, without the guilt of 
treason being incurred by any one of its citizens? 
The proposition that it could be is a startling 
one; and yet there would be no such overt act 
of levying war as, according to the decisions of 
the courts, would seem to be an ' indispensable 
element in the crime of treason. It might be 
supposed, by unprofessional readers at least, that 
the persons by whose acts the authority of the 
federal government in a state was thus sub- 
verted, would be guilty of treason under that 
clause of the constitution which relates to "ad- 
hering to the enemies of the United States, giv- 
ing them aid and comfort." But conceding that 
in this Rebellion every state which passed an 
ordinance of secession, did, by that act alone, give 
aid and comfort to the rebels in arms, and that the 
passing of an ordinance of secession is an act of 
adhesion to the rebel cause, it is doubtful, to say 
the least, whetlier the crime of treason can be com- 
mitted in this country by adhering and giving aid 
and comfort to rebels. In England, under that 
clause of the statute of 25 Edw. III., from which 
this clause of our constitution is copied, it has 
always been held that treason could not be com- 
mitted by adhering and giving aid and comfort 
to British subjects in rebellion. In other words, 
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that the "enemies" referred to in that clause of 
the statute are foreign enemies, and not rebels. 
It is true that in England a person giving aid 
and comfort to rebels in arms against the gov- 
ernment might be guilty of treason; but accord- 
ing to the decisions of the courts it would be trea- 
son in compassing the death of the king, or by 
reason of being accessorial to the levying of war, 
and not under the clause of the statute which re- 
lates to adhering to the king's enemies, giving 
them aid and comfort. As our constitution has 
adopted the words of this statute, our courts 
will give to those words the same construction 
which the courts of Great Britain had given to 
them previous to their adoption. Xo one has 
ever contended that our courts should give them 
a broader construction. No question as to the 
construction of this clause of the constitutional 
definition of treason arose in the trial of Col. 
Burr, as he was not indicted under it. But in 
reference to the other clause, Chief Justice Mar- 
shall said it was "scarcely conceivable that the 
term 'levying war' was not employed by the 
framers of oui constitution in the same sense 
which had been affixed to it by those from whom 
we borrowed it." It is believed that in no de- 
cision of any of our courts has any construction' 
of this second clause of the constitutional defini- 
tion of treason ever been given. It has been re- 
ported that Mr. Justice Swayne, of the supreme 
court, early in this Rebellion, in a case which came 
before him in the Southern district of Ohio, held 
that treason under this clause of the constitu- 
tion could not be committed by giving aid and 
comfort to the rebels; but in fact, as the writer 
has been informed by Judge Swayne himself, 
his decision did not turn on that question. It 
is believed, however, that the courts will be con- 
strained so to decide whenever the question shall 
come directly before them. It was in view of this 
doctrine, probably, that congress passed the sec- 
ond section of tlit act of July 17, 1862, entitled 
"An act to suppress insurrection, to punish trea- 
son and rebellion,'* &c. (chapter 95 [12 Stat. 
fi89]l. which provides: "That if any person shall 
hereafter incite, set on foot, assist, or engage 
in any rebellion or insurrection against the au- 
thority of the United States, or the laws there- 
of, or shall engage in. or give aid or comfort to 
any such existing rebellion or insurrection, and 
be convicted thereof, such person shall be pun- 
ished by imprisonment for a period not exceeding 
ten years, or by fine not exceeding ten thou- 
sand dollars, and by the liberation of all his 
slaves, or by both of said punishments, at the dis- 
cretion of the court." In view of the construc- 
tions which the courts of this country have giv- 
en, and will probably be constrained to give, to 
the constitutional definition of treason, this is a 
most important statute, in reference to the ex- 
isting Rebellion. Adherents to the rebel cause 
are numerous in some of the loyal states, and are 
daily doing acts which give aid and comfort to 
the Rebellion. Military arrests for acts of this 
description are very common; but as yet there 
have been comparatively few prosecutions in our 
civil courts of criminal jurisdiction. Perhaps if 
grand juries and district attorneys were more vig- 
ilant, there would be less necessity for military 
arrests and military trials in such cases; al- 
though, as long as the war lasts, it cannot be ex- 
pected that military trials will be superseded by 
prosecutions in the civil courts. Without the aid 
of the law above cited, it is at least doubtful 
whether many of the acts of aid and encourage- 
ment to the Rebellion which it unquestionably 
covers, could be punished at all by prosecutions 
in our civil tribunals; especially if it should be 
finally decided that the common law rule which 
makes all accessories in treason principals, is 
not in force in this country. But this statute 
clearly reaches all cases, as well of mere advice 
or incitement of treason in levying war, as of aid 
and comfort to rebels in arms. It will therefore 
be the safest course, in all prosecutions against 
persons who have not clearly been guilty of levy- 
ing war against the United States, according to 



the strictest construction of the constitution, to 
proceed under this statute, rather than for trea- 
son. It is true that the penalty prescribed by 
this statute is less severe than may be inflicted 
on conviction of treason. But the first section 
of the same act gives the court a discretion to 
inflict even a less penalty for treason than may 
be inflicted on a conviction under said second 
section. And since this discretion has been vest- 
ed in the courts, it is not probable that the death 
penalty would ever be inflicted upon any but the 
most notorious and culpable traitors, even if con- 
victed of treason. Another reason for proceed- 
ing under the statute of 1862, instead of prose- 
cuting for treason, in all doubtful cases, is, that 
the defendant will not have the right to challenge, 
peremptorily, thirty-five jurors. 

NOTE C. Although the question did not arise- 
in Burr's Case, it may not be amiss here to re- 
mark, that some difference of opinion formerly 
prevailed in this country, whether the crime of 
treason can be committed without a levying of 
war with intent entirely to subvert the govern- 
ment of the United States. Mr. Martin, in a 
part of his final speech in Burr's Case which is 
not here given, expressed a very decided opinion 
that the decisions of the courts in Pennsylvania, 
in the prosecutions growing out of "what were- 
called the whisky and tot water insurrections," 
were erroneous: that the insurgents in those 
cases were not guilty of treason, because "there 
was no design to subvert the government.*' 
"Such a thought," he said, "was not entertained. 
It was the expression of their disapprobation of 
a particular law, and opposition to the execution 
of that unpopular' law; and the intentions of 
those people went no further than to induce its 
repeal." Rob. Rep. 2 Burr, Tr. p. 274. But 
the doctrines laid down by the courts in the cases 
referred to, instead of being shaken by time, 
have been affirmed by several judges of the su- 
preme court of the present day; and it may now 
be regarded as entirely settled, that any com- 
bination and assemblage of men, in force, to op- 
pose generally the execution of any law, will be 
treasonable. But a combination and assemblage 
to resist the execution of a law in a particular 
case, as to prevent the arrest of a particular in- 
dividual, if the intention be not to oppose the ex- 
ecution of the law in all cases, will only amount 
to a great riot, or to murder if lives are destroy- 
ed. The law was thus laid down by Mr. Justice 
Grier. in Hanway's Case, in perfect consistence 
with all the earliei decisions. Mr. Justice Cur- 
tis said, in tx chaige to the grand jury in 1851: 
"If a person against whom process has issued 
from a court of the United States, should assem- 
ble and arm his friends, forcibly to prevent an ar- 
rest, and. in pursuance of such design, resistance 
should be made by those there assembled, they 
would be guilty of a very high crime: but it 
would not be treason, if their combination had 
reference solely to that case. But if process of 
arrest issues under a law of the United States, 
and individuals assemble forcibly to prevent au 
arrest under such process, pursuant to a design 
to prevent any person from being arrested under 
that law. and pursuant to such intent force is 
used by them for that purpose, they are guilty of 
treason. The law does not distinguish between 
a purpose to prevent the execution of one. or sev- 
eral, or all laws. Indeed, such a distinction 
would be found impracticable, if it were attempt- 
ed. If this crime could not be committed bv for- 
cibly resisting one law. how many laws should 
be thus resisted, to constitute it? Should it be 
two. or throe, or what particular number? And 
if all, how easy would it be for the most of trea- 
sons to escape punishment, simply by excepting 
out of the reasonable design, some one law. So 
that a combination, formed to oppose the execu- 
tion of a law by force, with the design of acting 
in any case which may occur and be within the 
reach of such combination, is a treasonable con- 
spiracy, and constitutes one of the elements of 
this crime." 
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Case No. 14,694. 

UNITED STATES v. BURR.* 

[Coombs* Trial of Aaron Burr. 3G9; 2 Robert- 
son's Report of the Trial of Aaron Burr, 481; 
3 Carpenter's Report of Burr's Trial, 93.] 
Circuit Court, D. Virginia. Sept. 3, 180T. 
Criminal Law — Arrest and Removal of Ac- 
cused— Process— State Laws— Production op 
Papers— Letters to President — Affidavit — 
Military Expedition against Nation at Peace 
— Evidence — Acts of Co-Coxsimrators — Acts 
in Other Districts. 

(1. Where a person, after acquittal on an in- 
dictment for treason, is in the custody of the 
marshal, bound to answer an indictment for a 
misdemeanor, the court has no authority to send 
him to another district for trial for treason in 
the place where the crime was committed.] 

[2. The laws of the several states cannot be 

regarded as rules of decision (Judiciary Act, § 

34, 1 Stat. 92) in trials for offenses against the 

United States.] 

[Cited in Clark v. Sohier, Case No. 2,835; U. 

S. v. New Bedford Bridge, Id. 15,867.] 

[3. The circuit court of the United States, un- 
der section 4 of the judiciary act, has power to 
devise the process for bringing any person be- 
fore it who has committed an offense of which it 
has cognizance, without reference to the process ' 
given by the state law.] 

[Cited in Re Sheazle, Case No. 12,734.] 

[4. A capias is the proper process to bring an 
accused in to answer to an indictment for an 
offense against the laws of the United States.] 

[5. Where the accused is already in court, an 
order of the court will supply the place of a ca- 
pias.] 

[6. It is sufficient, in an affidavit, for the pro- 
duction of a paper in the possession of the pros- 
ecution, to aver that it "may be material" in 
the defense.] 

[7. On a motion to compel the production of a 
letter written to the president of the United 
States, and in the hands of the prosecuting at- 
torney, averred to be material to the defense, 
parts* of it cannot be withheld, in the discretion 
of the prosecuting attorney, on the ground of pub- 
lic interest. The president alone may decide 
as to tie propriety of withholding them, and he 
cannot delegate his discretion.] 

[8. On the trial of an indictment for a misde- 
meanor, in beginning or setting on foot a military 
expedition against a nation at peace with the 
United States, containing no allusion to a con- 
spiracy, the declarations of third persons, not 
forming a part of the transaction, and not made 
in the presence of the accused, are not admissi- 
ble in evidence.] 

[9. In such case the acts of accomplices, except 
so far as they prove the character or object of 
the expedition 1 in question, are not admissible in 
evidence.] 

[10. The acts of the accused in a different dis- 
trict, which constitute, in themselves, substan- 
tive causes for a prosecution, cannot be given in 
evidence, unless they go directly to prove the 
charges laid in the indictment.] 

[11. Any legal testimony which shows the ex- 
pedition in question to be military, or to have 
been designed against the dominions of the na- 
tion, as charged, is admissible.] 

[At law. Trial of Aaron Burr for a mis- 
demeanor, in beginning, setting on foot, and 
providing the means of, a military expedition 

i [For references to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
note to Case No. 14,692a.] 
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against the dominions or territory of the king 
of Spain.] 

At the meeting of the court on Wednesday, 
the 2d of September, 1807, Mr. Hay stated 
that according to his understanding of the 
opinion of the court delivered in the trial for 
treason [Case No. 14,693], the evidence of the 
transactions on Blennerhassett's Island did 
not come up to the constitutional crime of 
levying war; and so it -would be improper 
to press the prosecution against Blennerhas- 
sett and Israel Smith. * Under these circum- 
stances he should enter a nolle prosequi as to 
the indictments for treason, and move to 
commit them, and also Mr. Burr, in order 
that they should be tried in the place where « 
it should appear that the crime had been 
committed. He moved that Blennerhassett 
and Smith might be brought into court; and 
an order was made accordingly. 

Mr. Burr then said that the motions were 
distinct against the several individuals, and 
they could not be combined. He insisted on 
a separate examination as to himself, and re- 
quired a specification of the time and place 
when and where the offence was said to 
have been committed, that he might have an 
opportunity of meeting the testimony. 

A debate of considerable length ensued on 
this motion. 

MARSHALL, Chief Justice, finally re- 
marked that as Col. Burr was now in custody 
of the marshal, and bound to answer an in- 
. dictment for a misdemeanor, the court had no 
authority to send him to another district. 

Mr. Hay said that all three were in the 
same situation, and the same difficulty ap- 
plied to all. He regretted that the difficulty 
had not been adverted to at an earlier period, 
which would have saved much trouble; that 
he did not wish to disturb the opinion of the 
court, but would proceed with the trial of 
Col. Burr for a misdemeanpr. He requested 
the clerk to read the indictment in the usual 
way, that they might proceed without issu- 
ing process to take the accused into custody, 
as he was in court. 

The clerk was about to proceed, when Mr. 
Burr interrupted him, and said that hie ought 
not to be arraigned, but to be permitted to 
plead by attorney. He said he was in court, 
not on that indictment, but because he had 
not moved to be discharged since his acquit- 
tal on the first indictment for treason. In 
this case he wished certain land-marks to be 
set up, in order to direct in future cases. 

A protracted debate ensued, occupying the 
remainder of the day, in which Mr. Botts 
made a very long speech, and several of the 
counsel, on both sides, made shorter ones; all 
about the question whether a capias or a 
summons was the proper process to bring Col. 
Burr before the court, he being all the time 
in court, and participating in the debate. 

2 [MARSHALL, Chief Justice, said, that if 

2 [From 2 Robertson's Report of the Trial of 
Aaron Burr, 481.] 
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a capias should be determined to be, the prop- 
er process, he should consider the situation of 
the party, and direct that^ he should not be 
discharged till the cause was finally decided. 
If a capias should be considered not to be 
the proper process, a venire facias must be 
awarded. There was another consideration: 
If a venire facias issued, it would involve the 
right to a continuance of the cause till an- 
other term. He would consider that with 
the principal question. 

[THE COURT took time to consider; and 
adjourned till to-morrow. 

[Thursday, September 3, 1807. 

[MARSHALL, Chief Justice. The question 
now before the court is whether bail be de- 
mandable from a person actually in custody, 
against whom an indictment for a misde- 
meanor has been found by a grand jury. As 
■conducting directly to a decision of this 
point, the question has been discussed wheth- 
er a summons or a capias would be the prop- 
er process to bring the accused in to answer 
the indictment, if, in point of fact, he were 
not before the court It seems to be the es- 
tablished practice of Virginia in such cases 
to issue a summons in the first instance; 
and if by any act of congress the laws of 
the several states be adopted as the rules by 
which the courts of the United States are to 
be governed in criminal prosecutions, the 
question is at an end; for I should admit 
the settled practice of the state courts as the 
sound construction of the state law under 
which that practice has prevailed. The 34th 
section of the judicial act, it is contended, 
has made this adoption. The words of that 
section are "that the laws of the several 
states, except where the constitution, trea- 
ties or statutes of the United States shall 
otherwise require or provide, shall be re- 
garded as rules of decision in trials at com- 
mon law in the courts of the United States, 
in cases where they apply." 

[It might certainly be well doubted whether 
this section (if it should be construed to ex- 
tend to all the proceedings in a case where 
a reference can be made to the state laws 
for a rule of decision at the trial) can com- 
prehend a case where, at the trial in chief, 
no such reference can be made. Now in crim- 
inal cases the laws of the United States consti- 
tute the sole rule of decision; and no man can 
be condemned or prosecuted in the federal 
courts on a state law. The laws of the several 
states therefore cannot be regarded as rules 
of decision in trials for offences against the 
United States. It would seem to me too that 
the technical term, "trials at common law," 
used in the section, is not correctly applica- 
ble to prosecutions for crimes. I have always 
conceived tjbem to be, in this section, applied 
to civil suits, as contradistinguished from 
criminal prosecutions, as well as to suits at 
common law as contradistinguished from 
those which come before the court sitting as 
a court of equity or admiralty. The provi- 
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sion of this section would seem to be inap- 
plicable to original process, for another rea- 
son. The case is otherwise provided for by 
an act of congress. The 14th section of the 
judicial act empowers the courts of the Unit- 
ed States "to issue all writs not specially pro- 
vided for by statute, which may be necessary 
for the exercise of their respective jurisdic- 
tions, and agreeable to the principles and 
usages of law." This section seems to me to 
give this court power to devise the process 
for bringing any person before it who has 
committed an offence of which it has cogni- 
sance, and not to refer it to the state law for 
that process. The limitation on this power 
is, that the process shall be agreeable to the 
principles and usages of law. By which I 
understand those general principles and those 
general usages which are to be found not in 
the legislative acts of any particular state, 
but in that generally recognised and long es- 
tablished law, which forms the substratum 
of the laws of every state. 

[Upon general principles of law it would 
seem to me that in all cases where the judg- 
ment is to affect the person, the person ought 
to be held subject to that judgment. Thus in 
civil actions, where the body may be taken in 
execution to satisfy the judgment, bail may 
be demanded. If the right of the plaintiff 
be supported by very strong probability, as in 
debt upon a specialty, bail is demandable 
without the intervention of a judge. If there 
be no such clear evidence of the debt, bail is 
often required upon the affidavit of the party. 
Now, reasoning by analogy from civil suits to 
criminal prosecutions, it would seem not un- 
reasonable, where there is such evidence as 
an indictment found by a grand jury, to use 
such process as will hold the person of the 
accused within the power of the court, or fur- 
nish security that the person will be brought 
forward to satisfy the judgment of the court. 
Yet the course of the common law appears 
originally to have been otherwise. It appears 
from Hawkins that the practice of the Eng- 
lish courts was to issue a venire facias in the 
first instance, on an indictment for a misde- 
meanor. This practice however is stated by 
Blackstone to have been changed. He says 
(volume 4, p. 319), "And so in the case of mis- 
demeanors, it is now the usual* practice for 
any judge of the court of king's bench, upon 
certificate of an indictment found, to award 
a writ of capias immediately, in order to bring 
in the defendant." 

[It is then the English construction of the 
common law, that although in the inferior 
courts the venire facias might be the usual 
course, and although it had prevailed, yet that 
a judge of the king's bench might issue a 
capias in the first instance. This subject has 
always appeared to me to be in a great meas- 
ure governed by the 33d section of the judi- 
cial act. That section provides, that for any 
crime or offence against the United States, 
the offender may, agreeably to the usual 
mode of process against offenders in that 
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state where he is found, be arrested ana im- 
prisoned or bailed as the case may be. This 
act contemplates an arrest, not a summons; 
and this arrest is to be, not solely for offences 
for which the state laws authorize an arrest, 
but "for any crime or offence ^gainst the 
United Suites." I do not understand the ref- 
erence to the state law respecting the mode 
of process as overruling the preceding gen- 
eral words, and limiting the power of arrest 
to eases in which according to the state laws 
a person might be arrested, but simply as pre- 
scribing the mode to be pursued. Wherever, 
by the laws of the United States, an offender 
is to be arrested, the process of arrest em- 
ployed in the state shall be pursued; but an 
arrest is positively enjoined for any offence 
against the United States. This construction 
is confirmed by the succeeding words: the 
offender shall be imprisoned or bailed as the 
case may be. There exists no power to di- ] 
rect the offender, or to bind him without bail, j 
to appear before the court; which would cer- , 
tainly have been allowed had the act con- j 
templated a proceeding in such a case which \ 
should leave the person at large without se- j 
curity. But he is absolutely to be imprisoned f 
or bailed as the ease may be. 

[In a subsequent part of the same section it ' 
is enacted "that upon all arrests in criminal , 
cases bail shall be admitted, except where the j 
punishment may be death." There is no pro- : 
vision for leaving the person at large without j 
bail; and I have ever construed this section 
to impose it as a duty on the magistrate who : 
proceeds against, any offender against the ; 
United States to commit or bail him. I per- , 
ceive in the law no other course to be pur- - 
sued. This section, it is true, does not re- ' 
spect the process upon an indictment. But 
the law would be inconsistent with itself if • 
it required a magistrate to arrest for any of- 
fence against the United States, if it com- i 
manded him on every arrest to commit or to i 
bail, and yet refused a capias and permitted ] 
the same offender to go at large, as soon as I 
an indictment was found against him. This | 
section therefore appears to me to be entitled 
to great influeuce in determining the court 
on the mode of exercising the power given by ! 
the 14th section in relation to process. On 
the impeachment which has been mentioned, 
this point was particularly committed to Air. 
Lee, and the law upon it was fully demon- 
strated by him. The only difficulty I ever 
felt on this question was produced by the for- 
mer decision of Judge Iredell. If the state 
practice on this subject had been adopted ,1 
should have held myself bound by that adop- 
tion. But I do not consider the state prac- 
tice as adopted. Mundell's Case [Case No. 
15,S34] was a civil suit; and the decision was 1 
that the state rule respecting bail in civil- ac- 
tions must prevail. Sinclair's Case [unre- 
ported] was indeed a case similar to this; 
and in Sinclair's Case a venire facias was is- 
sued. But I am informed by the clerk that 
this was his act, at the instance of the attor- 
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ney, not the act of the court. The point was 
not brought before the court 

[In U. S. v. Callender [Case No. 14,709] a 
capias, or what is the same thing, a bench 
warrant was issued. This was the act of the- 
court; but, not having been an act on argu- 
ment, or with a view of the whole law of the 
case and of former decisions, I should not 
have considered it as overruling those deci- 
sions if such existed. But there has been no- 
decision expressly adopting the state practice; 
and the decision in Calender's Case [supra] 
appears to me to be correct. I think the- 
capias the more proper process. It is con- 
formable to the practice of England at the 
time of our Revolution, and is, I think, in con- 
formity with the spirit of the 33d section of 
the judicial act. I shall therefore adopt it. 
To issue the capias to take into custody a per- 
son actually in custody would be an idle cere- 
mony. • In such a case the order of the court 
very properly supplies the place of a capias.. 
The only difference between proceeding by- 
capias and by order, which I can perceive*, 
would be produced by making the writ re- 
turnable to the next term.] « 

Mr. Hay then said he would proceed to the* 
trial of the indictment for a misdemeanor. 

Mr. Burr then referred to the letter which 
had been demanded of the president, which 
had often been promised but not yet produ- 
ced. He wished to know whether that letter- 
was in <;ourt. 

Mr. Hay said he did not know whether the- 
original letter was among his papers or not. 
He had searched for it, but had not been able- 
to find it. He had a copy, which was ready 
to be produced. 

Mr. Burr said the president had promised 
that the letter should be produced, and it was 
strange that it was not here. He was not 
disposed to admit a copy. 

After some further remarks by counsel, the 
CHIEF JUSTICE said, unless the loss of the 
original be proved, a copy cannot be admitted. 

Mr. Bun- then called the attention of the 
court to the subject of bail, (made necessary 
by the decision that a capias was the proper 
process to bring him before the court) 

After some discussion, the CHIEF JUS- 
TICE fixed the amount of the bail at five 
thousand dollars. 

The counsel for the prosecution here took 
the alarm, that taking bail might entangle the 
motion intended subsequently to be made to 
commit for treason in another state. A de- 
bate ,on this subject of considerable length 
\ ensued, in the course of which the CHIEF 
| JUSTICE remarked that those who prosecut- 
ed had the choice of making the motion to 
commit for a greater crime by discontinuing 
the prosecution for a misdemeanor, or of per- 
severing in the latter. 

At the close of this discussion, resulting in 

3 flprom 2 Robertson's Report of the Trial of 
Aaron Burr, 481.] 
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nothing, Mr. Burr observed that he had dis- 
covered that a letter written by General Wil- 
kinson on the 12th of November, 1806, to the 
president of the United States, was material 
to his defence. 

Mr. Hay said he had that letter, and would 
produce it. But there were some matters in 
The letters of General Wilkinson which ought 
not to be made public. It would be extremely 
improper to submit the whole of his letters to 
public inspection. He was willing to put them 
in the hands of the clerk confidentially, and he 
could copy all those parts which had relation 
to the cause. 

The counsel for Colonel Burr were not sat- 
isfied with this proposal. They demanded the 
whole letters. 

Mr. Hay said he was willing that Mr. Botts, 
Mr. Wickham. and Mr. Randolph should ex- 
amine them. He would depend on their can- 
dor and integrity to make no improper dis- 
closures; and if there should be any differ- 
ence of opinion as to what were confidential 
passages, the court should decide. 

Mr. Martin objected to this as a secret tri- 
bunal. The counsel had a right to hear the 
letters publicly, without their consent. 

Mr. Burr's counsel united in refusing to in- 
spect anything that was not also submitted to 
the inspection of their client. 

The CHIEF JUSTICE saw no real difficulty 
in the case. If there were any parts of the 
letters confidential, then a public examination 
would be very wrong; otherwise they ought 
to be read. 

Mr. Hay said the president wrote to him 
when he understood the process had been 
awarded, that he had reserved to himself the 
province of deciding what parts of the letters 
ought to be published and what parts re- 
quired to be kept secret; that they wished ev- 
erything to be as public as possible except 
those parts which were really confidential. 
The discussion continued till the court ad- 
journed. 

Friday, September 4, 1S07. 

Colonel Burr renewed his application for the 
production of the two letters from General 
Wilkinson to the president of the United 
States, for one of which a subpoena duces te- 
cum had been awarded. He said that the presi- 
dent was in contempt, and he had a right to 
demand process of contempt against him; 
but as it would be unpleasant to resort to such 
process, and it would produce delay, he hoped 
the letters would be produced. It might, per- 
haps, suffice to produce a copy, if duly authen- 
ticated, of that of October 21st, which was 
said to be lost or mislaid. As to the letter of 
the 12th of November, he had reason to be- 
lieve that the whole letter had been shown 
to others to injure him, and as the whole 
letter had been used against him, the whole 
ought to be produced. 

Mr. Hay said he did not know what was 
meant by the expression of such a belief or 
suspicion. , 

Mr. Burr said he would be more explicit; 



and asked whether this letter had not been 
used against him before the grand jury. 

Mr. Hay said he could not be certain wheth- 
er it was produced before tne grand jury or 
not. He was not as well acquainted with 
what passed before the grand jury as some 
other gentlemen were. 

A long and excited debate ensued, in which 
Mr. Burr's counsel insisted on the production 
of the whole letter, and Mr. Hay insisted on 
withholding certain passages. He said then* 
were two passages in the letter which he could 
j not submit to public inspection; and he did 
know that they could be extorted from him 
under any circumstances. Finally, the coun- 
sel of Colonel Burr applied for a subpoena 
duces tecum to Mr. Hay, which was awarded. 
To this Mr. Hay made a return, tendering a 
copy of the letter of 12th November, 1806, 
"excepting such parts thereof as are, in my 
opinion, not material for the purposes of jus- 
tice, for the defence of the accused, or perti- 
nent to the issue now about to be joined; the 
parts excepted being communicated to the 
president, and he having devolved on me the; 
exercise of that discretion which constitution- 
ally belongs to himself. The accuracy of this 
opinion I am willing to refer to the judgment 
of the court, by submitting the original letter 
to its inspection. I further certify, in order 
to show more cleany the irrelevancy of the 
parts excepted to any defence which can be 
set up in the present case, that these parts con- 
tain a communication of the opinion of the 
writer concerning certain persons, about which 
opinion, or the fact of his having communicat- 
ed it, the writer, if a witness before the court, 
could not legally, as I con.ceive, be interrogat- 
ed; and about which no evidence could legally 
be received from other persons/* 

The CHIEF JUSTICE asked if there were 
any objections to this return, 

Mr. Burr said he could not be satisfied with 
a copy of part of the letter. 

Mr. Botts said it would be a matter of the 
deepest regret if an attachment should go 
against Mr. Hay, and nothing would give him 
greater pain than to be under the necessity of 
making such a motion. To avoid this, there 
was another alternative, but which was, also, 
extremely disagreeable, as it would produce 
delay, viz: To move that the cause should be 
continued until the letter should be produced. 
He made that motion, and supported it by a 
speech of considerable length. 

.Other counsel followed, in a protracted de- 
bate on the motion. When the discussion end- 
ed the CHIEF JUSTICE delivered the follow- 
ing opinion: 

MARSHALL, Chief Justice. * [it is not 
without regret that I find myself constrained 
to deliver an opinion on the present applica- 
tion. To overrule the motion may, at least, 
have the appearance of imposing a hardship 

* [From 2 Robertson's Report of the Trial of 
Aaron Burr, 533.] 
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on the prisoner, and to grant it may occa- 
sion delay in a case which all must desire to 
terminate. It is with regret that I decide a 
'question under such circumstances, because it 
is probable that . those parts of the tetter 
which are withheld, are of much less impor- 
tance than gentlemen suppose; and that the 
-effect of their production would be to dissi- 
pate suspicions which are now entertained, 
and to show that the subject of the contro- 
versy is by no means proportioned to the 
seal with which it has been maintained. 
Upon an affidavit made by the accused, a 
.subpoena duces tecum has been awarded to 
the president of the United States, requiring 
the production of this letter. In consequence 
-of this process the letter was transmitted to 
the attorney for the United States, accom- 
panied with a communication from the presi- 
dent, authorizing the attorney to exercise his 
discretion in the case. In the exercise of 
this discretion, he has selected certain parts 
■of the letter which he has determined to 
withhold, because he believes them to be con- 
fidential, and therefore such as ought not to 
be exhibited in public. If this might be 
likened to a civil case, the law is express on 
the subject. It is that either party may re- 
quire the other to produce books or writings 
in their possession or power, which contain 
•evidence pertinent to the issue. In this re- 
spect the courts of law T are invested with the 
power of a court of chancery, and if the or- 
der be disobeyed by the plaintiff, judgment 
as in the case of a nonsuit may be entered 
.against him. 

[Now, if a paper be in possession of the op- 
posite party, what statement of its contents 
or applicability can be expected from the 
person who claims its production, he not pre- 
cisely knowing its contents? If the opposite 
party be required to produce his books on a 
particular subject, it is not necessary that 
the entries on those books should be stated 
in order to entitle the applicant to his mo- 
tion. He cannot be expected to make such 
a statement. It has always been deemed 
sufficient to describe the paper required, to 
•express its general purport, and to state its 
materiality to the case in some degree, even 
when its contents are known. When a paper 
is in possession of one party, it is completely 
in his power, and is required by the other, 
very strong reasons must be given to justify 
its being withheld, if it have any relation to 
the case. Before a court would make a 
•decisive order in such a case it certainly 
-ought to Deceive reasonable satisfaction of the 
probable materiality of the evidence asked for 
.and refused, and of its relation to the pend- 
ing controversy; but the information to be 
required must depend on the nature of the 
•case. 

[Criminal cases, it is true, are not provided 
for; but courts will always apply the rules 
•of evidence to criminal prosecutions so as to 
treat the defence with as much liberality and 
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tenderness as the case will admit. The pros- 
ecutor is the representative of the government, 
and the government acts as a party through 
the agency of the attorney, who directs and 
manages the prosecution on behalf of gov- 
ernment. If there be a paper in the posses- 
sion of the executive, which is not of an 
official nature, he must stand, as respects 
that paper, in nearly the same situation with 
any other individual who possesses a paper 
which might be required for the defence. If 
the executive possess a paper which is really 
believed by the accused to be material to his 
defence, ought it to be withheld? The ques- 
tion will recur, is it really material to his 
defence? The only evidence that can be re- 
ceived on this point is from the party him- 
self, and he has made his affidavit to its ma- 
teriality. But that is said to be insufficient; 
and why? Because the averment'is, that the 
letter "may be material" in the defence. Un- 
til the course of the prosecution shall be 
fully developed, it may not be in the power 
of the accused to make a more positive aver- 
ment. The importance of the letter to the 
defence, may depend on the testimony ad- 
duced by the prosecutor. But there were 
two indictments: the one for treason and the 
other for a misdemeanor, and the allegation 
of materiality made in the affidavit may, it 
is said, refer to either indictment. But the 
prosecution for treason is terminated, and 
was terminated before the affidavit was made. 
Consequently it can relate only to the indict- 
ment for a misdemeanor. It is objected that 
the particular passages of the letter which 
are required are not pointed out But how 
can this be done while the letter itself is 
withheld? Or how can their applicability be 
shown without requiring the accused prema- 
turely to disclose his defence? 

[Let it be supposed that the letter may not 
contain anything respecting the person now 
before the court. Still it may respect a wit- 
ness material in the case, and become im- 
portant by bearing on his testimony. Dif- 
ferent representations may have been made 
by that witness, or his conduct may have 
been such as to affect his testimony. In 
various modes a paper may bear upon the 
case, although before the case be opened its 
particular application cannot be perceived by 
the judge. That the president of the United 
States may be subpoenaed, and examined as a 
witness, and required to produce any paper 
in his possession, is not controverted. I can- 
not however, on this point, go the whole 
length for which counsel have contended. 
The president, although subject to the gen- 
eral rules which apply to others, may have 
sufficient motives for declining to produce a 
particular paper, and those motives may be 
such as to restrain the court from enforcing 
its production. - I do not think precisely with 
the gentlemen on either side. I can readily 
conceive that the president might receive a 
letter which it would be improper to exhibit 
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in public, because of the manifest inconven- 
ience of its exposure. The occasion for de- 
manding it ought, in such a case, to be very 
strong, and to be fully shown to the court 
before its production could be insisted on. 
I admit, that in such a case, much reliance 
must be placed on the declaration of the 
president; and I do think that a privilege 
does -exist to withhold private letters of a cer- 
tain description. The reason is this: Let- 
ters to the president in his private character, 
are often written to him in consequence of 
his public character, and may relate to pub- 
lic concerns. Such a letter, though it be a 
private one, seems to partake of the character 
of an official paper, and to be such as ought 
not on light ground to be forced into public 
view. 

[Yet it is a very serious thing, if such letter 
should contain any information material to 
the defence, to withhold from the accused the 
power of making use of it. It is a very 
serious thing to proceed to trial under such 
circumstances. I cannot precisely lay down 
any general rule for such a case. Perhaps 
the court ought to consider the reasons which 
would induce the president to refuse to ex- 
hibit such a letter as conclusive on it, unless 
such letter could be shown to be absolutely 
necessary in the defence. The president 
may himself state the particular reasons 
which may have induced him to withhold a 
paper, and the court would unquestionably 
allow their full force to those reasons. At 
the same time, the court could not refuse to 
pay proper attention to the affidavit of the 
accused. But on objections being made by 
the president to the production of a paper, 
the court would not proceed further in the 
case without such an affidavit as would 
clearly shew the paper to be essential to the 
justice of the case. On the present occasion 
the court would willingly hear further testi- 
mony on the materiality of the paper re- 
quired, but that is not offered. 

[In no case of this kind would a court be 
required to proceed against the president as 
against an ordinary individual. The objec- 
tions to such a course are so strong and so 
obvious, that all must acknowledge them. 
But to induce the court to take any definite 
and decisive step with respect to the prose- 
cution, founded on the refusal of the presi- 
dent to exhibit a paper, for reasons stated 
by himself, the materiality of that paper 
ought to be shown. In this case, however, 
the president has assigned no reason what- 
ever for withholding the paper called for. 
The propriety of withholding it must be de- 
cided by himself, not by another for him. 
Of the weight of the reasons for and against 
producing it, he is himself the judge. It is 
their operation on his mind, not on the mind 
of others, which must be respected by the 
court. They must therefore be approved by 
himself, and not be the mere suggestions of 
another for him. It does not even appear to 



the court that the president does object to the 
production of any part of this letter. The 
objection, and the reasons in sui>port of the 
objection, proceed from the attorney himself, 
and are not understood to emanate from the 
president. He submits it to the discretion of 
the attorney. Of course, it is to be under- 
stood that he has no objections to the pro- 
duction of the whole, if the attorney has not. 
Had the president, when he transmitted it, 
subjected it to certain restrictions, and stated 
that in his judgment the public interest re- 
quired certain parts of it to be kept secret, 
and had accordingly made a reservation of 
them, all proper respect would have been 
paid to it; but he has made no such reserva- 
tion. As to the use to be made of the letter, 
it is impossible that either the court or the 
attorney can know in what manner it is in- 
tended to be used. The declarations there- 
fore made upon that subject can have no 
weight. Neither can any argument on its 
materiality or immateriality drawn from the 
supposed contents of the parts in question. 
The only ground laid for the court to net 
upon is the affidavit of the accused; and 
from that the court is induced to order that 
the paper be produced, or the cause be con- 
tinued. In regard to the secrecy of these 
parts which it is stated are improper to give* 
out to the world, the court will take any or- 
der that may be necessary. I do not think 
that the accused ought to be prohibited from 
seeing the letter; but, if it should be thought 
proper, I will order that no copy of it l*e 
taken for public exhibition, and that no use 
shall be made of it but what is necessarily 
attached to the case. After the accused has 
seen it it will yet be a question whether it 
shall go to the jury or not. That question 
i cannot be decided now, because the court can- 
not say whether those particular passages are 
of the nature which are specified. All that 
the court can do is to order that no copy 
shall be taken; and if it is necessary to de- 
bate it in public, those who take notes may 
be directed not to insert any part of the argu- 
ments on that subject. I believe, myself, 
that a great deal of the suspicion which has 
been excited will be diminished by the ex- 
hibition of this paper.] s 

Mr. Hay said he would consult Gen. Wil- 
kinson, and if he consented, he would produce 
the letter under the restrictions suggested by 
the court— preferring that to a continuance of 
the cause. 

On Saturday, the 5th of September, Mr. 
Hay stated to the court that he would imme- 
diately send an express to Monticello (where 
the president then was) for instructions in re- 
lation to producing the letter, and that he 
would probably get a return by Tuesday even- 
ing. 

On Wednesday, the 9th of September, a 

s [From 2 Robertson's Report of the Trial of 
Aaron Burr, 033.] 
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jury was empanneled and sworn, just one 
week having been consumed in the prelim- 
inary proceedings hereinbefore briefly no- 
ticed.' 

On the same day, ilr. Hay presented a cer- 
tificate from the president, annexed to a copy 
of Gen. Wilkinson's letter, excepting such 
parts as he deemed he ought not to permit 
to be made public. 

The clerk read the indictment, consisting 
of seven counts, all charging the defendant 
in slightly variant forms, with beginning, 
setting on foot, or providing the means of a 
military expedition against the dominions or 
territory of the king of Spain. 

In all the counts the offence was charged 
to have been committed at Blennerhassett's 
Island, in the county of Wood, and district ot 
Virginia. 

The trial then proceeded, and in the course 
of it the counsel for the prosecution offered 
in evidence declarations of Blennerhassett 
tending to implicate Colonel Burr, and en- 
deavored to support it by alleging: 1st, a 
conspiracy between these two and others; 
and that the declarations of one conspirator 
were evidence against the others; or, 2d, 
that they were accomplices. They also of- 
fered in evidence acts of the nature laid in 
the indictment, committed by the defendant 
in Ohio, and Kentucky, an of which* was ob- 
jected to. 

[The argument on the admissibility of the 
testimony lasted several days, at the close of 
which] 

e [MARSHALL, Chief Justice, delivered 
the following opinion: 

[The present motion is particularly directed 
against the admission of the testimony of 
Neale, who is offered for the purpose of prov- 
ing certain conversations between himself 
and Herman Blannerhasset. It is objected 
that the declarations of Herman Blannerhas- 
set are at this time inadmissible on this in- 
dictment. The rule of evidence which re- 
jects mere hearsay testimony, which ex- 
cludes from trials of a criminal or civil na- 
ture the declarations of 'any other individual 
than of him against whom the proceedings 
are instituted, has been generally deemed all 
essential to the correct administration of jus- 
tice. I know not why a declaration in court 
should be unavailing, unless made upon oath, 
if a declaration out of court was to criminate 
others than him who made it; nor why a 
man should have a constitutional claim to be 
confronted with the witnesses against him, 
if mere verbal declarations, made in his ab- 
sence, may be evidence against him. I know 
of no principle in the preservation of which 
all are more concerned. I know none, by 
undermining which, life, liberty and prop- 
erty, might be more endangered. It is there- 

o [From 3 Carpenter's Report of Burr's Trial, 
93.] 
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fore incumbent on courts to be watchful of 
every inroad on a principle so truly impor- 
tant. This rule as a general rule is permitted 
to stand, but some exceptions to it have been 
introduced, concerning the extent of which a 
difference of opinion prevails, and that dif- 
ference produces the present question. 

[The first exception is, that in cases of con- 
spiracy, the acts, and it is said by some, the 
declarations of all the conspirators, may be 
given in evidence on the trial of any one of 
them, for the purpose of proving the conspir- 
acy, and this case it is alleged, comes within 
the exception. With regard to this excep- 
tion, a distinction is taken in the books be- 
tween the admissibility and operation of tes- 
timony, which is clear in point of law, but 
not at all times easy to practice in fact. It 
is, that although this testimony be admitted, 
it is not to operate against the accused, un- 
less brought home to him by testimony 
drawn from his own declarations or his own 
conduct. But the question to be considered 
is, does the exception comprehend this case? 
Is this a case of conspiracy according to the 
well-established law meaning of the term? 
Cases of conspiracy may be of two descrip- 
tions. 1st. Where the conspiracy is the 
crime, in which case the crime is complete 
although the act should never be performed, 
and in such cases if several be indicted, and 
all except one be acquitted, that one cannot, 
say the books, be convicted, because he can- 
not conspire alone. 2d. Where the crime con- 
sists in the intention, and is proved by a con- 
spiracy, so that the conviction of the accused 
may take place upon evidence, that he has con- 
spired to do an actwhich manifests the wicked 
intention. In both these cases an act is not 
essential to the completion of the crime, and 
a conspiracy is charged in the indictment as 
the ground of accusation. If the conspiracy 
be the sole charge, as it may be, the question 
to be decided, is, not whether the accused has 
committed any particular fact, but whether 
he has conspired to commit it. Evidence of 
conspiracy in such a case goes directly to sup- 
port the issue. It has therefore been deter- 
mined that the nature of the conspiracy may 
be proved by the transactions of any of the 
conspirators in furtherance of the common 
design; the degree of guilt, however, of the 
particular conspirator upon trial, must still 
depend on his own particular conduct. 

[In the case at bar, the crime consists not 
in intention but in acts. The act of congress 
does not extend to the secret design, if not 
carried into open deed, nor to any conspiracy, 
however extensive, if it do not amount to 
a beginning or setting on foot a military ex- 
pedition. The indictment contains no allu- 
sion to a conspiracy, and of consequence the 
issue to be tried by the jury is not whether 
the conspiracy has taken place, but whether 
the particular facts charged in the indict- 
ment have been committed. I do not mean 
to admit, that by any course which might 
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have been given to the prosecution, this could 
have been converted into a case of conspir- 
acy; but most assuredly if it was intended 
to prove a conspiracy, and to let in that kind 
of testimony which is admissible only in such 
a case, the indictment ought to have charged 
it. I have not been able to find in the books 
a single decision, or a solitary dictum which 
would countenance the attempt that is now 
made to introduce as testimony the declara- 
tions of third persons, made in the absence 
of the person on trial, under the idea of a 
conspiracy, where no conspiracy is alleged in 
the indictment. The researches of the coun- 
sel for the prosecution have not been more 
successful. But they suppose this case, 
though not within the letter, to come clearly 
within the reasoning of those cases where 
this testimony has been allowed. It has been 
said, that wherever the crime may be com- 
mitted by a single individual, although in 
point of fact more than one should be con- 
cerned in it. as in all cases of felony, the 
prosecution must be conducted in the usual 
mode, and the declarations of third persons 
cannot be introduced at a trial; but when- 
ever the crime requires more than one per- 
son, where from its nature it cannot be com- 
mitted by a single individual, although it 
shall consist, not in conspiracy, but in open 
deed, yet it is in the nature of a conspiracy, 
and evidence of the declarations and acts of 
third persons connected with the accused may 
be received whether the indictment covers 
such testimony or not. I must confess that 
I do not feel the force of this distinction. 
1 cannot conceive why. when numbers do in 
truth conspire to commit an act, as murder 
or robbery, the rule should be, that the dec- 
la rat ion of one of them is no evidence against 
another, and yet, if the act should require 
more than one for its commission, that the 
declarations of one person engaged in the 
plot w T ould immediately become evidence 
against another. I cannot perceive the rea- 
son of this distinction; but, admitting its 
solidity, I know T not on what ground to dis- 
pense with charging in the indictment the 
combination intended to be proved. If this 
combination may be proved by the acts or 
declarations of third persons made in the ab- 
sence of the accused, because he is connect- 
ed with those persons; if in consequence of 
this connection the ordinary rules of evidence 
are to be prostrated, it would seem to me 
that the indictment ought to give some no- 
tice of this connection. When the terms 
used in the indictment necessarily imply a 
combination, it will be admitted that a com- 
bination is charged and may be proved. And 
where A., B., and C. are indicted for murder- 
ing D., yet in such a case the declarations of 
one of the parties made in the absence of the 
others have never been admitted as evidence 
against the others. If then this indictment 
should even imply that the fact charged was 
•committed by more than one person, I can- 



not conceive that the declarations of a par- 
ticeps criminis would become admissible on 
the trial of a person not present when they 
were made, unless those declarations form a 
part of the very transaction charged in the 
indictment. 

[If in all this I should be mistaken, yet it 
remains to be proved that the offence char- 
ged may not be committed by a single indi- 
vidual. This may, in some measure depend 
on the exposition of the terms of the act; 
and it is to be observed that this exposition 
must be fixed. It cannot vary with the 
varying aspect of the prosecution at its dif- 
ferent stages. If, as has been said, a mili- 
tary expedition is begun or set on foot when 
a single soldier is enlisted for the purpose, 
then unless it be begun as well by the soldier 
who enlists, as by the officer who enlists him, 
a military expedition may be begun by a sin- 
gle individual. So if those who engage in 
the enterprize follow their leader from their 
confidence in him, without any knowledge of 
the real object, there is no conspiracy, and 
the criminal act is the act of an individual. 
So, too. if the means are any means, the 
crime may unquestionably be committed by 
any individual. Should the term be even so 
construed as to imply that all the means must 
be provided before the offence can be com- 
mitted, still all the means may, in many 
cases, be provided by a single individual. 
The rule then laid down by the counsel for 
the prosecution, if correct in itself, would not 
comprehend this case. 

LSecondly, there are also cases in the books 
where acts are in their nature joint, and where 
the law attaches the guilt to all concerned in 
their commission, so that the act of one is 
in truth the act of others, where the conduct 
of one person in the commission of the fact 
constitutes the crime of another person; but 
this is distinct from conspiracy. If many per- 
sons combine to commit a murder, and all as- 
sist in it. and are actually or constructively 
present, the act of one is the act of all, and 
is sufficient for the conviction of all. So in 
acts of levying war, as in the Cases of Damane 
and Purchase, the acts of the mob were the 
acts of all in the mob whose conduct showed 
a concurrence in those acts, and in the general 
design, which the mob were carrying* into 
execution. But these decisions turn on a dis- 
tinct principle from conspiracy. The crime is 
a joint crime, and all those who are present 
aiding in the commission of it participate in 
each other's actions, and in the guilt attached 
to those actions. The conduct of each con- 
tributes to sheAV the nature of this joint 
crime; and declaiations madeduriug the tians- 
action are explanatory of that transaction; but 
I cannot conceive that in either case declara- 
tions unconnected with the transaction would 
have been evidence against any other than the 
person who made them, or persons in whose 
presence they were made. If, for example, 
one of several men who had united in com- 
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mitting: a murder should have said, that he 
with others contemplated the fact which was 
afterwards committed, I know of no case 
which would warrant the admission of this 
testimony upon the trial of a person who 
was not present when the words were spoken. 
So if Damane had previously declared that he 
had entered into a confederacy for the purpose 
of pulling down all meeting houses. 1 cannot 
believe that this testimony would have been 
.admissible against a person having no knowl- 
edge of the declaration and giving no assent 
to it. In felony the guilt of the principal at- 
taches to the accessory, and therefore the 
guilt of the principal is proved on the trial 
of the accessory. In treason, all are princi- 
pals, and the guilt of him who has actually 
committed the treason does, in England, at- 
tach to him who has advised, aided or assist- 
ed that treason. Consequently the conduct of 
the person who has perpetrated the fact must 
be examined on the trial of him who has ad- 
vised or procured it. But in misdemeanors by 
statute, where the commission of a particular 
fact constitutes the only crime punished by 
the law, I believe there is no case where the 
declaration of a particeps criminis can affect 
any but himself. 

[Thirdly. The admission of thedeclarationsof 
Mr. Blannerhasset may be insisted upon under 
the idea he was the agent of Col. B. How far 
the acts of one man may affect another crim- 
inally, is a subject for distinct consideration, 
but I believe there is no case where the words 
of an agent can be evidence against his prin- 
cipal on a criminal prosecution. Could such 
testimony be admissible, the agency must be 
first clearly established, not by the words of 
the agent, but by the acts of the principal, and 
the word must be within the power previously 
showna to have been given. 

[The opinions of the circuit court of New 
York in trials of Smith and Ogden have been 
frequently mentioned. [Case No. 16,342.] 
Although I have not the honor to know the 
judge who gave those decisions, I consider 
them as the determination of a court of the 
United States, and I shall not be lightly in- 
duced to disregard them, or unnecessarily to 
treat them with disrespect. I do not, how- 
ever, in the opinions of Judge Talmadge. per- 
ceive any expression indicating that the dec- 
larations of third persons could be received 
as testimony against any individual who was 
prosecuted under this act If he has given 
that opinion, it has certainly escaped my no- 
tice, and has not been suggested to me by 
counsel. He unquestionably says in page 113 
of the trial "that the reference which was 
made to the doctrine of conspiracy did not 
apply in that case." The reference alluded 
to was the observation of Mr. Emmet, who 
had said "that/ if the object was to charge 
Col. Smith with the acts of Capt. Lewis, they 
ought to have laid the indictment for a con- 
spiracy." The opinion of the judge' that the 
doctrine of conspiracy had no application to the 
case, appears to me to be perfectly correct. * 



[I feel, therefore, no difficulty in deciding, 
that the testimony of Mr. Neale, unless he can 
go further than merely stating the declarations 
made to him by Blannerhasset, is at present 
inadmissible. But the argument has taken a 
much wider range. The points made, compre- 
hend the exclusion of other testimony suggest- 
ed by the attorney for the United States, and 
the opinion of the court upon the operation of * 
testimony. As these subjects are entirely dis- 
tinct, and as the object of the motion is the 
exclusion of testimony supposed to be illegal, 
I shall confine my observations to that part 
of the argument which respects the admissi- 
bility of evidence of the description of that 
proposed by the attorney for the United States. 
The indictment charges the accused in sep- 
arate counts with beginning, with setting on 
foot, with preparing, and with providing the 
means for a military expedition to be car- 
ried on against a nation at peace with the 
United States. Any legal testimony which ap- 
plies to any one of these counts is relevant. 
That which applies to none of them must be 
irrelevant. The expedition, the character and 
object of that expedition, that the defendant 
began it, that he set it on foot, that' he pro- 
vided and prepared the means for carrying it 
on, are all charged in the indictment, and con- 
sequently these charges may be all supported 
by any legal testimony. But that a militaiy 
expedition was begun and set on foot by oth- 
ers, or that the means were prepared or pro- 
vided by others, is not charged in this in- 
dictment, is not a crime which is or can be 
alleged against the defendant, and testimony 
to that effect is therefore not relevant. A,U 
testimony which serves to show the expedition * 
to have been military in its character, as, for 
instance, testimony respecting their arms and 
provisions, no matter by whom purchased, 
their conduct, no matter by whom directed, or 
who was present, all legal testimony which 
serves to show the object of the expedition, 
as^ would be either actually marching against 
Mexico, any public declarations made among 
themselves stating Mexico as their object, any 
manifesto to this effect, any agreement entered 
into by them for such an expedition, these or 
similar acts would be received to show the 
object of the expedition. 

[In trials of Smith and Ogden they were re- 
ceived. Whether the particular acts of the 
accused on which his guilt or innocence de- 
pends, must precede this species of testimony 
or may be preceded by it, is a question which 
merely respects the order of evidence. There 
can be no doubt but that at some stage of the 
prosecution, either before or after the partic- 
ular part performed by the accused has been 
shown, the chaiacter and object of the expedi- 
tion may be shown, and that by any legal tes- 
timony calculated to develope that character 
and object. Whether this testimony is admis- 
sible before the proof which particularly ap- 
plies to the part performed by the accused, 
or ought to be introduced by first proving that 
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part, is a question which is not made in this 
case, and which was not made in the case of 
Smith and Ogden. In that case it was cer- 
tainly entirely unimportant, and it is proba- 
bly not less so in this. It has been also con- 
tended that the acts no more than the dec- 
larations of third persons can be given in evi- 
dence on this indictment. It has been already 
.said that those acts of equipment which go to 
show the character of the expedition may be 
given in evidence. If, for example, Blanner- 
hasset, Tyler, Smith, or any other persons, 
provided arms, ammunition or provisions 
which were applied to the armament, this 
would be evidence, because it would show 
the character of the expedition. This was done 
in the case of Smith and Ogden, without en- 
quiring who provided the arms, for they be- 
longed to the expedition. Captain Lewis, for 
instance, purchased several military equip- 
ments. It was not deemed necessary to show 
that Smith was connected with Lewis, for 
these purchases were made for the expedi- 
tion, and Smith was not charged with provid- 
ing them. He was charged with providing 
other means ; and the means provided by 
Lewis served to show the character of the 
expedition. But although the acts of all per- 
sons providing means applied to the expedition 
may be given in evidence upon the same prin- 
ciple that the state of the expedition may be 
shown, it does not follow that other acts of 
third persons may be given in evidence. It 
has also been contended that no transactions 
out of the district are testimony. This posi- 
tion is correct to a considerable extent, but 
not to the extent in which it is laid down. 
A declaration of Mr. Burr, for example, made 
in Kentucky or elsewhere, that he did not set 
on foot a military expedition on Blannerhas- 
set's Island to be earned on against the do- 
minions of the king of Spain while the United 
States were at peace with that power, would 
I think be evidence. So would the actual 
marching of the troops proved to be raised by 
him against the province of Mexico. Testi- 
mony which goes directly to prove the indict- 
ment may, I think, be drawn from any place. 
But I do not understand this to be the point 
really in contest. I understand the counsel 
of the United States to insist that providing 
means in Kentucky, that enlisting men in Ken- j 
tucky, that joining the expedition in Kentucky, 
may be given in evidence to show that the 
accused did begin and set on foot the expedi- 
tion in Blannerhasset's Island, or did provide 
the means at that place as charged in the in- 
dictment This I understand to be the great 
question which divides the prosecution and 
defence. 

[It is I believe a general rule in criminal 
prosecutions that a distinct crime for which a 
prosecution may be instituted cannot be given 
in evidence in order to render it more prob- 
able that the particular crime charged in the 
indictment was committed. If gentlemen think 
me wrong in this, I will certainly hear them 
upon the point, but I believe the position to 



be correct. Now providing the means for a 
military expedition in Kentucky to be carried 
on against the dominions of a prince with 
whom the United States are at peace, is cer- 
tainly in itself a distinct offence, upon which 
an indictment may be as well supported as it 
can be for providing means for the same or a 
similar expedition in Virginia. According to 
the rule laid down then, this testimony can- 
not be received unless it goes to prove directly 
the charges contained in the indictment But 
how can it go directly to prove those charges? 
Does it follow that the man who has provided 
the means in Kentucky has also provided the 
means in Virginia? Certainly it does not fol- 
low; and consequently the acts alleged in Ken- 
tucky do not prove the charges contained in 
the indictment They would prove the de- 
fendant to have been connected in the enter- 
prize, and gentlemen argue as if they thought 
this sufficient for their purpose. I shall be 
excused if I employ a few moments in stating 
my reasons for thinking it not sufficient. I 
have already said, and surely no man will 
deny, that two distinct persons may at differ- 
ent places furnish different means for the 
same enterprize. It will, I presume, not be 
contended that one of them may be indicted 
for the means provided by the other. So, too, 
if the same man shall provide means for the 
enterprize at different places, as in Virginia 
and Kentucky. I do not imagine that an in- 
dictment for providing arms in Virginia could 
be supported by proving that he provided am- 
munition in Kentucky. They are distinct of- 
fences, for either of which he may be punish- 
ed, and the commission of one may render 
more probable, but does not prove, the com- 
mission of the other. How do gentlemen mean 
to make this testimony more relevant? It is 
by making the acts of Blannerhasset, Tyler 
and Smith, the acts of Burr, by insisting that 
their acts show an unlawful expedition to have 
been begun by him in Virginia, or that the 
means for that expedition were provided by 
him in Virginia. This being accomplished, 
his acts in Kentucky may be adduced to cor- 
roborate or confirm the testimony which dis- 
closes his conduct in Virginia. As prelimi- 
nary then to this testimony, such proof of the 
specific charges contained in the indictment 
must be given, as may be left to the consid- 
eration of the jury. This proof relates to place 
as well as to fact. "Of whatsoever nature an 
offence indicted may be," says Hawkins 
(2 Hawk. P. C. c. 25, § 35), "whether local or 
transitory, as seditious words or battery, &c, 
it seems to be agreed that if, upon not guilty 
pleaded, it shall appear that it was committed 
in a country different from that in which the 
indictment was found, the defendant shall be 
acquitted." This rule is the stronger in the 
United States, where it is affirmed by the con- 
stitution itself,, and where the jurisdiction of 
the court is limited to offences within the dis- 
trict. Its obligation therefore is complete. If 
there be any direct testimony that an expe- 
dition was begun, or set on foot, or that the 
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means were provided or prepared in Virginia, 
that testimony has not yet been heard, so far 
as I recollect If there be such testimony it 
must also be shown that the expedition was 
begun, or that the means were prepared by 
the accused. No single act of his in Virginia 
has been offered in evidence. He made a con- 
tract in the state of Ohio for boats and pro- 
visions, which may have been intended as a 
part of the expedition, but no contract appears 
to have been made in Virginia, nor were the 
boats constructed or provisions procured in 
Virginia. How then is it to appear that he 
begun or set on foot a military expedition in 
Virginia, or that he provided or prepared the 
means for such an expedition? It is said, that 
if he gave orders from Kentucky or elsewhere, 
and in consequence of those, orders the means 
were provided in Virginia, the accused is with- 
in the letter of the act, as well as its spirit, 
and has himself provided the means in Vir- 
ginia. If these orders were in proof, the court 
as well as the counsel would be enabled to 
view the subject with more accuracy, and to 
treat it with more precision. Since those or- 
ders are not adduced, nor accurately stated, 
and the question has been argued without 
them, the court must decline giving any opin- 
ion, or consider the orders as offered, and say 
what orders would be admissible and what in- 
admissible. The latter course may save the 
bar the trouble of another argument. To 
whom are orders supposed to have been giv- 
en, and who are supposed to have executed 
them? .They must have been given to ac- 
complices or to those who had no share in the 
expedition. 

[The accomplices, under the direction of Col. 
Burr, have provided the means. Can their 
liability to the penalties of the law be doubt- 
ed? I presume not. If persons engaged in 
the expedition have provided the means for 
carrying it on, it will, I presume, be admitted 
that they are within the letter and the spirit 
of the act. Each man has himself provided 
and prepared those particular means which 
he has furnished. If Col. Burr, as was the 
case with Col. Smith, has supplied money for 
the expedition, then money may be charged as 
the means provided by him; but, if that mon- 
ey was advanced to an accomplice, its invest- 
ment in means for the expedition is the act of 
the accomplice, for which, being a free agent, 
he is himself responsible. The accomplice has 
committed the very act which the law pun- 
ishes. Has the accused, by suggesting or pro- 
curing that act, also committed it? I will not 
say how far the rule, that penal laws must be 
construed strictly, may be carried without in- 
curring the censure of disregarding the sense 
of the legislature. It may, however, be safe- 
ly affirmed that the offence must come clearly 
within the description of the law according 
to the common understanding of the terms em- 
ployed, or it is not punishable under the law. 
Now, to do an act, or to advise or procure an 
act, or to be connected or leagued with one 
who does that act, are not the same in either 
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law, language, or in common parlance; and, 
if they are not the same, a penalty affixed to 
the one is not necessarily affixed to the other. 
The penalty affixed to the ace of providing the 
means for a military expedition is not affixed 
to the act of advising or procuring those 
means to be provided, or of being associated 
with the man who has provided them. The 
distinction made by the law between these 
persons is well settled, and has been too fre- 
quently urged to require further explauation. 
The one is a principal, the other an acces- 
sory. In all misdemeanors punishable only 
by a statute which describes as the sole of- 
fender the person who commits the prohibited 
act, the one is within and the other not with- 
in the statute. In passing the act under con- 
sideration, congress obviously contemplated 
this distinction. I presume that in a prose- 
cution under the 3d section, for fitting out a 
privateer, it would not be alleged that a per- 
son who was concerned with the man who ac- 
tually fitted out the privateer, but who per- 
formed no act himself, could be convicted on 
an indictment, not for being concerned in fit- 
ting out the privateer, but for actually fitting 
her out. These are stated in that section as 
separate offences. This distinction taken in 
the law is well understood, and cannot be con- 
sidered as overlooked by those who frame 
penal acts. They cannot be considered as in- 
tending to describe one offender when they de- 
scribe another, and, if experience suggests de- 
fects in the Penal Code, the legislature exclu- 
sively judges how far those defects are to be 
remedied. While expounding the terms of the 
act, it may not be improper to notice an ar- 
gument advanced by the attorney for the 
United States which was stopped by my ob- 
serving that he had not correctly understood 
the opinion delivered in the case of treason. 
He understood that opinion as approving the 
doctrine laid down by Keeling and Hale, that 
an accessory before the fact might plead, in 
bar of an indictment as accessory, that he had 
been acquitted as principal, whence it was in- 
ferred that, on an indictment for doing an act, 
evidence of advising or producing that act 
might be received. I was certainly very far 
from approving this doctrine. On the con- 
trary, I declared it to contradict every idea I 
had ever formed on the subject. But, if it 
were correct, I endeavored to show that it 
could not affect that case. My disapprobation 
of the doctrine induced me to look further in- 
to it, and my persuasion that it is not law is 
confirmed. 2 Hale, P. C. p. 292, says: "If 
A. and B. be indicted of the murder of C, 
upon their evidence it appears that A. com- 
mitted the fact and B. was not present but 
was accessory before the fact by commanding 
it, B. shall be discharged." In 2 Hawk. P. C. 
c. S5, § 11, Hawkins discusses the subject, 
shows in a note the contradiction in those au- 
thorities which maintain the doctrine, cites the 
opposing authorities, and obviously approves 
the opinion which is here given. It is appar- 
ent, then, that the law never considers the 
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commission and the procurement of an act, 
even where both are criminal, as the same act. 
fl cannot, therefore, consider means pro- 
vided by those who are his accomplices in 
the expedition, as means provided by Col. 
Burr. If the means were provided by order 
of the accused, by persons not accomplices 
and not guilty under the act, the law may be 
otherwise. I shall not exclude such testi- 
mony. There is, however, some doubt 
whether the place of trial should be where 
the orders were given, or where they were 
executed. At common law. if an act was 
procured or advised at one place, and exe- 
cuted at another, it was doubted whether the 
procurer could be tried at either place, be- 
cause the offence was not complete at ei- 
ther. This difficulty was removed by a stat- 
ute made in the reign of Edward VI. If 
there be testimony showing, by orders from 
the accused, means were provided in Vir- 
ginia by a person not an accomplice, it may 
be received, and the question respecting the 
scene of trial put in way for a final deci- 
sion. The question whether all the means 
must be provided before the offence describ- 
ed in the statute has been committed, relates 
to the effect rather than to the exclusion of 
the testimony. I shall certainly not reject 
any evidence which shows that any means 
were provided by the accused in the place 
charged in the indictment. Upon the subject 
of beginning and setting on foot a military 
expedition or enterprize, it would be unnec- 
essary at this time to say anything, were it 
not on the account of the question respecting 
the introduction of testimony of the district. 
What is an expedition? What is an enter- 
prise? An expedition, if we consult John- 
son, is "a march or voyage with martial in- 
tentions." In this sense, it does not mean 
the body wmich marches, but the march it- 
self. The term is, however, sometimes em- 
ployed to designate the armament itself, as 
well as the movement of that armament. 
An enterprize is "an undertaking of hazard, 
an arduous attempt/' The proper meaning 
of this word also describes the general un- 
dertaking, and not the armament with which 
that undertaking is to be accomplished. 

[The first count in the indictment charges 
that Burr began the expedition in "Blanner- 
hassetrs Island; the second and third, that 
he set on foot the enterprize on Blannerhas- 
sett's Island. If the term expedition is to be 
taken in its common and direct sense,— that 
is, to mean a march or voyage with martial 
intentions,— it began where that march or 
voyage begun; and it must have been begun 
by the accused to bring him within the act 
If the term be taken in its figurative sense 
to designate the armament instead of the 
movement of the armament, then I cannot 
readily conceive an act which begins an ex- 
pedition, unless the same act may also be 
said to provide the means of an expedition. 
The formation of the plan in the mind is not 
the commencement of the expedition, within 



the act. Our laws punish no mental crimes 
not brought into open deed. The disclosure 
of that plan does not begin it. If it did, the 
first disclosure would be the beginning. I 
find a difficulty in conceiving any act which 
amounts to providing the means for an ex- 
pedition. However, if there can be such an 
act, and it has been committed in Virginia, it 
I may certainly be given in evidence. The 
: same observations apply to setting on foot 
| an enterprize. These remarks are made to 
i show what it will be necessary to prove in 
' order to let in corroborative proof. 

[It is then the opinion of the court, that 
the declarations of third persons not forming 
a part of the transaction, and not made in 
the presence of the accused, cannot be re- 
! ceived in evidence in this case. That the 
acts of accomplices, except so far as they 
prove the character or object of the expedi- 
tion, cannot be given in evidence. That the 
acts of the accused, in a different district, 
which constitute in themselves substantive 
causes for a prosecution, cannot be given in 
evidence unless they go directly to prove the 
charges laid in the indictment. That any 
legal testimony which shows the expedition 
to be military, or to have been designed 
against the dominions of Spain, may be re- 
ceived. Gentlemen well know how to apply 
these principles. Should any difliculty occur 
in applying them, the particular case will 
be brought before the court and decided. 

[After the opinion was delivered, Mr. Hay 
requested a copy of it. and made some ob- 
servations as to its effect upon the future 
progress of the trial. He considered that 
the man who had the supreme command and 
direction of this military enterprize (which 
they could prove it to be) did provide the 
means and set it on foot. This was a ques- 
tion he thought proper for the consideration 
of the jury, and this idea would be strength- 
ened by evidence which could be produced. 
if permitted. . 

[Mr. Wirt. The fact is, that Mr. Belknap 
can prove (as well as others) that he sent 
orders and did other acts showing that he- 
was at the head and command of the whole. 

[The CHIEF JUSTICE. But suppose the 
connection was proved (which I have no 
doubt could be), and suppose the enterprize 
originated with Col. Burr (which is very 
probably the case), others might have pro- 
vided the means, from what could be made 
to appear. He is not indicted for being con- 
nected with the enterprize, but for provid- 
ing certain specific means. If the party un- 
der Tyler is to be considered as of a mili- 
tary nature, and that an expedition began at 
Beaver, or where not, if the movement is to 
be considered as an enlistment of men, then, 
wherever the first movement was made, there 
the expedition began. I do not think that 
his taking the command at Cumberland can 
be considered as a count in the indictment; 
it might go to render it more probable (if 
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there was any doubt as to the transaction) 
that what was done was under his control; but 
the act itself must be proved on Blannerhas- 
, set's Island; and there the intention with 
; which that act was done would come in by 
proving that he took the command after- 
wards. But how can he be charged with be- 
ginning there, if it should appear that he be- 
gan in Pennsylvania? The question of "be- 
* ginning" I do not mean to take from the 
jury; .of the place of beginning and of the 
acts themselves, they must decide. An ab- 
stract, independent question will arise, how- 
ever, which is, whether the witnesses proved 
. the indictment or not? Now I do not think 
that they did prove the indictment. What j 
might be done is a future question. I 

[Mr. Wirt. Am I to understand, sir, that j 
, the acts of accomplices, out of the district, ; 
tending to prove the acts laid in the indict- ; 
ment, mav be given in evidence? 
. [The CHIEF JUSTICE. Any act which ( 
. shows the character of the transaction it- j 
self, iu my opinion, may be given. 1 

[Mr. Wickham. I understand the opinion j 
. of the court to be that we cannot be liable ; 
t for the acts of others, though done within 
the district; no auxiliary acts can be given 
against us, and they are not entitled to go 
out of the district to show acts done else- 
where, against us? 

[Mr. M'Rae. If we shall offer evidence that 
will be proper to submit to a jury, to prove 
where he did commence this enterprise, at 
, any period whatever, it is not necessary that 
. we should show that he remained on Blan- 
nerhasset's Island all the time. But seeing 
the enterprize was actually commenced, we 
shall be able to satisfy a jury that, when 
* Burr was on the island, he did there actually 
project it, and did agree with Blannerhasset 
as to its progress, which was afterwards car- 
ried on, we ought certainly then to be at lib- 
erty to go out of the district to show that he 
was the principal person concerned in it. I 
do not suppose it necessary for us to show 
that all the means were provided by him. 
. [The CHIEF JUSTICE. There is no doubt 
which I had at the commencement of this 
case (which I do not now suggest to make 
a question of) it relates to the indictment, 
and consequently to a particular part of the 
evidence, particularly to the words of the 
statute "beginning and setting on foot an ex- 
pedition." I do doubt whether it is not nec- 
essary to show in the indictment how the 
expedition was begun. I do not know that 
it is necessary to set forth the principal 
means in the indictment. It is in itself, an 
extremely vague term, but if it is a necessary 
one, surely the particular manner of begin- 
ning must be showed. I think, however, it 
ought to be laid in the indictment, and if so, 
that is a strong reason why it ought to be 
shown by evidence. 

[The counsel on both sides were ordered to 
be furnished with copies of the opinion, and 
the court adjourned to Tuesday, ten o'clock. 
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[Tuesday, September 13. 

[Mr. Hay said, that the counsel for the 
prosecution had agreed to go on as well as 
they could, for that they had drawn such a 
construction from the opinion as to excite 
them to suppose that they had sufficient evi- 
dence yet remaining to produce a conviction 
of the person accused, without interfering 
with the opinion of the court. He was stat- 
ing some of the points laid down by the 
court, as far as we were able to hear him 
(which was extremely difficult), when Mr. 
Botts interfered to explain what were the 
limits set by the court, upon which he dwelt 
at some length, and repeated most of the 
arguments before used, as to the absence of 
Mr. Burr, and the evidence offered respect- 
ing conversations held between him and oth- 
ers. Indeed, he took a brief review of the 
whole opinion, and concluded, upon the whole, 
that the absence of Mr. Burr rendered all 
evidence which it appeared could be produced 
irrelevant; none had been offered, and he de- 
fied the prosecution to offer a particle,— for, 
from the whole review of the opinion, it was 
not within the compass of the heart of man 
to produce a conviction. 

[Mr. Martin offered a few observations fa- 
vorable to the production of any evidence 
which the prosecution could produce: if they 
exceeded the bounds which the court had 
justly prescribed, it would then be due time 
to make objections, on which the court would 
determine. 

[Much desultory conversation ensued, when 
Richard Neale was again called, and asked 
whether he was on the island on the night, of 
Blannerhasset's departure. "A. I was not. 
I left the country in October, and know noth- 
ing of it." 

[James McDowell was then called and 
sworn. 

[Mr. Burr stated that this witness was in- 
troduced for the purpose of proving an inter- 
view between him and the accused at the 
mouth of Cumberland river, where the ac- 
cused stated to him the object of the expedi- 
tion. The witness commenced his evidence 
by saying that he should begin up at Wheel- 
ing and proceed downwards to Cumberland 
where he first saw Col. Burr, when Col. 
Burr interrupted him by observing that he 
understood that this was offered as corrob- 
orative or auxiliary testimony, but auxiliary 
to what? They ought first to demonstrate 
acts done at the island, before they at- 
tempt to prove what was done, or (what is 
worse) said, out of the district. 

[Mr. Wirt went into a review of the opin- 
ion to support the propriety of offering this 
species of evidence, and contended that, be- 
fore they could come to the substantive 
charge, they ought to be permitted to show 
the parts so nearly attached as this was. On 
this ground was General Eaton's testimony 
admitted, because it bore direct on the charge 
laid in the indictment, and equally intimate 
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were the acts at Cumberland. Under the 
act of congress, the charge is, providing 
means, &c. Now, was not the assumption of 
the command of those engaged in this expedi- 
tion a material article in the means provided 
or providing? Here was the right to com- 
mand acknowledged. It is not our meaning 
to say that there he began the expedition; 
he provided most of his means elsewhere, but 
there he met with his men, and there he head- 
ed them (he referred to Vaughan's case.) The 
mouth of Cumberland transaction was one 
link in the great chain; it commenced per- 
haps with what occurred between him and 
General Eaton, and proceeded by degrees till 
men, arms, &c, were procured, but the super- 
intendence of Burr was discoverable every- 
where; he projected and hastened on the 
scheme, as will appear. The transactions at 
Cumberland cannot be abstracted more than 
others of equal importance. Such corrobora- 
tive testimony as that now offered, he con- 
tended, was even let in in capital cases, and 
could not be excluded without manifest in- 
justice to the prosecution, because of its very 
intimate connection with the whole. There 
was a wide difference between a mere connec- 
tion, and a man having the sovereign com- 
mand of a criminal transaction (as was now 
attempted to be proved). The beginning was 
with General Eaton,— the consummation was 
to be somewhere else. It would be proved 
that Burr not only began, but brought the 
thing about so far as it went; he was the 
life and prime mover of the whole. Mr. 
Wirt went into some reasoning and elucida- 
tion of the propriety of this evidence; though 
it was no positive proof of his guilt under 
the indictment, yet he insisted it was strong 
circumstantial evidence that these means 
were his means, and that the evidence was 
within the meaning of the court, as far as 
he understood the opinion. 

[Mr. Botts expressed his extreme surprise 
at the light in which the gentlemen had rep- 
resented the opinion of the court: he made 
some strong strictures on Mr. Wirt's repre- 
sentations of it, and admired the judge's pa- 
tience to sit there and hear it. He then '< 
quoted some parts of the opinion, and made 
some strong eulogistic remarks upon it, after 
which he compared it with the point in dis- 
pute; as to Burr's presence, &c. (which has 
so often been the topic). It was stated to be 
one continued act. Be it so; let it be sup- 
posed to be an act of unanimity and con- 
tinuity, and how would it then stand? A 
distinct offence was charged to have been 
committed by Col. Burr on the island, but, 
instead of its being done by him, on the is- 
land, it appeared to have been done by oth- 
ers, and evidence of words used elsewhere , 
were brought as corroborative, to prove what ' 
was done where he was not! By what kind * 
of ingenuity could anything done in Cumber- > 
land be transported to Blannerhasset's Is- i 
land, when the act, though laid there, was r 
already disproved. j 



[25 Fed. Cas. page 200] 



[MARSHALL, Chief Justice. I certainly 
should not have sat so patiently to hear the 
elaborate arguments which were offiered, if 
1 had not had a hope that the opinion which 
was afterwards delivered would have settled 
| the point; an opinion which I thought was 
! given so clear as to render it unnecessary to 
| give another opinion upon the same point. 
I It appears to me now that it would be un- 
necessary were it not for the vaguity of the 
law, and different understandings of gentle- 
men as to the terms "beginning and setting 
on foot" an expedition. They vary in opin- 
ions amazingly on those terms. Xow, what 
is "beginning"? There must be some definite 
meaning affixed to the word, or I do not 
know how a court is to act upon the law. It 
means something, or else it is too vague for 
a court to punish those who have committed 
the act, or are the subjects of prosecution. 
As I before stated, an "expedition" must 
mean one of two things; it must indicate 
the march of a military force or army from 
one place to another, or it must be consid- 
ered as a military armament substantively. 
Now, its natural and direct meaning must be 
the movement of a military armament, and 
not the armament itself. Now, when this 
movement takes place the expedition is said 
to begin; the march is said to have com- 
menced. But the word also means an arma- 
ment that moves, rather than the movement 
of that armament. However, 1 did not un- 
| dertake to decide this question of the mean- 
j ing, because I wished not to fix a positive 
j meaning to terms when they relate to a law 
: that may possibly undergo a revision, partic- 
ularly when I had no precedent nor assist- 
ance in it. But if it be the movement of ari 
armament itself, when that armament exist- 
j ed as such, then as I said before I could not 
distinguish between providing the means of 
i that armament and the beginning of it. I 
. cannot conceive what it is, nor can I con- 
f ceive any fact that will amount to a "begin- 
ning" this armament, unless it is in the provi- 
sion of the means, or of some means. Fur- 
nishing money or enlisting men may be con- 
sidered as providing means. This, then, must 
be beginning the expedition. It must either 
mean this, or it must mean the march. If it 
means the march, then the expedition was 
brought down by Mr. Tyler from Beaver, 
where they first assembled, and afterwards 
rested at Blannerhasset's Island, whence 
they proceeded lower down. If it be expedi- 
tion, and the meaning of the word is the 
march of the armament, then the proof is 
positive that it did not begin at Blannerhas- 
set's Island. If the meaning is the provi- 
sion of the armament, then the beginning of 
the expedition is the place where the first 
means were provided. Taking then, the word 
in one or the other meaning, it certainly ap- 
pears to me that the testimony produced by 
the attorney of the United States disproves 
his own charge, for that it was not begun on 
Blannerhasset's Island, where the charge is 
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laid in the indictment. The beginning, then, 
is out of the question. 

[The question then is whether the means 
were provided or not on Blannerhasset's Is- 
land. If there he any testimony that goes to 
prove this, I certainly am not at liberty to 
infuse it. But gentlemen will consider wheth- 
er they are not wasting the time and money 
■of the United States, and of all those per- 
sons who are forced to attend here, whilst 
they are producing such a mass of testimony 
which does not bear upon the cause. Any 
.arguments on the principle which was stated, 
that the testimony respecting means provided 
elsewhere, supporting this charge, I am will- 
ing to hear. If the opinion of the court be- 
fore given can be proved to be erroneous, 
I shall be very happy to hear it pointed out, 
because I wish to be as correct as possible; 
"but, if these principles are not erroneous, why 
do gentlemen bring witnesses forward in di- 
rect opposition to them? I can ascribe no 
■other reason to it, than because the law does 
not give definite ideas on the subject of its 
own provisions. The truth is, the words of 
the law must be taken to retrospect to the 
•origination of the plan. For instance, Gen- 
eral Eaton states that in Washington the ac- 
cused laid before him a certain plan, when 
he said that he had sufficient means, &c. 
Now, if those means could be discovered, it 
certainly shows that the beginning of this 
•expedition was in Washington, but the indict- 
ment states it to be on Blannerhasset's Is- 
land. Now, unless the fact itself shall be 
proved, how can there be evidence given of 
motives, yet undiscovered?] 7 

It is, then, the opinion of the court that the 
declarations of third persons not forming a 
part of the transaction, and not made in the 
presence of the accused, cannot be received 
in evidence in this case. That the acts of ac- 
complices, except so far as they prove the 
character or object of the expedition, cannot 
be given in evidence. That the acts of the 
-accused, in a different district, which consti- 
tute in themselves substantive causes for a 
prosecution, cannot be given in evidence, un- 
less they go directly to prove the charges laid 
in the indictment. That any legal testimony 
which shows the expedition to be military, or 
to have been designed against the dominions 
of Spain, may be received. 

The attorney of the district finding in the 
progress of the cause that this decision ex- 
cluded almost the whole of his testimony, on 
the 15th of September moved the court to 
discharge the jury. This was objected to by 
the defendant, who insisted upon a verdict. 
THE COURT being of opinion that the jury 
♦could not, in this stage of the case, be dis- 
charged without mutual consent, and that 
they must give a verdict, they accordingly 
retired, and not long after returned with a 
■verdict of "Not guilty." 
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UNITED STATES v. BURR et aU . 
[Coombs* Trial of Aaron Burr, 377.] 
Circuit Court, D. Virginia. Oct. 20, 1807. 

Treason— Intent in Assemblage— Proof op Ob- 
ject—Incidental Treason — Uncommunicated 
Intent op Leader — Military Expedition 
against Nation at Peace — Hostile Act as 
Excuse — Preliminary Examination of Ac- 
cused — Province of Court — Plea Autrefois 
Acquit. 

[1. The question raised by a defense made in 
the nature of a plea autrefois acquit will not he 
determined on a preliminary examination to com- 
mit a person for high treason.] 

[2. While war may he levied without a battle, 
or the actual application of force to the object on 
which it was designed to act, and a body of men 
assembled for the purpose of war, and being in a 
posture of war, do in fact levy war, the intent 
is an indispensable ingredient in the composition 
of the fact; and, if it is charged that war was 
levied without striking the blow, the intention to 
strike must be plainly proved.] 

[3. Quaere, whether, after proving a connection 
for some general object between persons accused 
of treason in Jevying war, the conversations of 
one with third persons may be given in evidence 
against the other to prove what that object was.] 

[4. The fact that treason might incidentally 
arise in the attempt to embark troops against a 
foreign nation with which the United States are 
at peace, will not infect a previous assemblage of 
troops, where the treason was neither committed 
nor intended.] 

[5. Either acts of hostility and resistance to 
the government, or a hostile intention in the body 
assembled, are necessary to convert a meeting 
of men with ordinary appearances into an act 
of levying war. A treasonable intent on the part 
of the leader or person who convened the assem- 
blage, uncommunicated to the assemblage, is not 
sufficient.] 

[6. A citizen cannot make the election, or an- 
ticipate his government's making the election, to 
consider as an act of war the taking possession 
by another nation of contested territory, arising 
out of a dispute as to boundaries.] 

[7. The setting on foot or providing the means 
of a military expedition against a nation with 
which the United States are at peace is an of- 
fense notwithstanding it appear that war is in- 
evitable, unless the prosecution of the expedition 
depended upor its taking place.] 

[8. The question whether a military expedition 
against a nation with which the United States 
were at peace was really to depend upon war 
being declared will not be determined upon a pre- 
liminary examination.] 

[At law. On motion for commitment of 
Aaron Burr and Harman Blennerhassett . to 
another district for trial for treason.] 

Immediately after the return of the verdict, 
on the indictment for a misdemeanor [Case 
No. 14,694], Mr. Hay announced that it was 
his intention "to move for the commitment of 
Aaron Burr to that place for trial where the 
military expedition is said to have been com- 
pleted;" and that he should combine in the 
same motion Israel Smith and Harman Blen- 
nerhassett, entering a nolle prosequi as to 
their trials for misdemeanor. 

i [For references to the various cases in this 
series, which, together, embrace a full report of 
the entire proceedings against Aaron Burr, see 
footnote to Case No. 14,692a.] 
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Mr. Burr requested him to allege the place 
where the act was said to have been commit- 
ted. 

Mr. Hay replied that the evidence which 
he should introduce would cover a vast extent 
of territory; that he would name, if he could, 
the very spot. 

Mr. Burr demanded the district, then. 

Mr. Hay was not prepared to specify the 
district. 

Wednesday, September 10, 1S0T. 

Mr. Buit insisted on his right to a separate 
examination, and to demand a specification of 
the charges intended to he laid. 

MARSHALL, Chief Justice, overruled the 
motion for a separate examination, but decid- 
ed that a specilication in writing was neces- 
sary. 

Mr. Hay then produced a paper, charging 
Aaron Bun*. Harman Blennerhassett and Is- 
rael Smith with treason, in levying war against 
the United States; and "that an overt act 
of levying war was committed on an island, 
whose name is not known, at the mouth of the 
Cumberland river, in the state of Kentucky; 
and that other overt acts of levying war were 
committed at Bayou Pierre, in the Mississippi 
territory, and on the Mississippi river be- 
tween the places above named.'* 

Mr. Hay then called a witness to the stand, 
but had not proceeded far in his examination 
before the counsel for the defence interposed 
two objections, viz: 1st. That no evidence was 
admissible of acts done in the Mississippi ter- 
ritory, because the court had no power to com- 
mit for trial in a territory. 2d. That no evi- 
dence was admissible as against Colonel Burr 
alone, because he had been tried by a jury 
and acquitted, in a former prosecution, on the 
same charge. On these propositions a protract- 
ed discussion ensued. 

The CHIEF JUSTICE decided that under 
the law he had no power to commit for trial 
in a territory, and, therefore, could not re- 
ceive evidence of acts done in a territory. On 
the plea of autrefois acquit he reserved his 
opinion, but decided to hear the evidence. He 
subsequently decided to admit the evidence of 
acts done in the Mississippi territory, "in the 
expectation that it might serve to explain the 
meeting at the mouth of the Cumberland, and 
because it was believed to be proper for an 
examining magistrate to receive it." 

The counsel for the prosecution then pro- 
ceeded with their testimony. The door was 
thrown wide open, and nearly everything of- 
fered was received, subject to future objection 
if it should appear not to be relevant to the 
charges under investigation. The examination 
of the evidence, with the discussions that arose 
from time to time as it progressed, occupied 
the court until the 20th of October. Consid- 
ering the great length of time consumed in the 
examination, an astonishingly small amount of 
additional light was thrown upon the trans- 
actions under investigation. General Wilkin- 
son was examined and cross-examined at very 
great length, and the object of a largo portion 
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of the testimony introduced by the defence 
was to impeach his credibility. To this end 
much evidence was presented tending to prove 
his knowledge of and connection with Burr's 
projected expedition against Mexico, and there- 
by to contradict his testimony on ' that sub- 
ject. In fact, the investigation assumed the 
appearance of being as much a trial of Wil- 
kinson as of the defendants against whom the 
j charges were pending. 



On the 20th of October Chief Justice MAR- 
SHALL delivered an opinion of which the fol- 
lowing is a copy, except some preliminary re- 
marks on the powers and duties of a judge 
sitting as an examining magistrate, which are 
omitted: 

The charges against the accused are: 1st, 
that they have levied war against the United 
States at the mouth of Cumberland river, in 
Kentucky; and, 2dly, that they have begun 
and provided the means for a military expedi- 
tion against a nation with which the United 
States were at peace. 

With respect to one of the accused, a pre- 
liminary defence is made in the nature of a 
plea of autrefois acquit. If the question raised 
by this defence was one on which my judg- 
ment was completely formed in favor of the 
person by whom it is made, it would certainly 
be improper for me to commit him; but if my 
judgment is not absolutely and decidedly form- 
ed upon it, there would be a manifest impro- 
priety in undertaking now to determine it. 
This does not arise from any fear to meet a 
great question whenever my situation shall re- 
quire me to meet it, but from a belief that I 
ought as well to avoid the intrusion of my 
opinions on my brethren in cases where duty 
does not enjoin it on me to give them, as the 
withholding of those opinions where my situa- 
tion may demand them, The question whether 
autrefois acquit will be a good plea in this 
case is of great magnitude, and ought to be 
settled by the united wisdom of all the judges. 
Were it brought before me on a trial in chief. 
I would, if in my power, carry it before the 
supreme court. When brought before me mere- 
ly as an examining magistrate, I should deem 
myself inexcusable were I to decide, while a 
single doubt remained respecting the correct- 
ness of that decision. 

To settle new and important questions in our 
Criminal Code, especially where those ques- 
tions are constitutional, is a task upon which 
a single judge will at any time enter with re- 
luctance; certainly, he would not willingly en- 
gage in it while acting as an examining mag- 
istrate. There is a decent fitness which all 
must feel in bringing such questions, if prac- 
ticable, before all the judges. In England, 
trials which are expected to involve questions 
of great magnitude are seldom assigned to one 
or two judges. At that interesting crisis when 
Hardy, Tooke. Thelwall, and others were in- 
dicted for treason, Chief Justice Eyre was aid- 
ed and supported by four associate judges of 
high talents and character. It would, I have 
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no doubt, In that country be a matter of sur- 
prise if any person, whatever might be his 
station in the judiciary, should undertake to 
settle a great and novel point on a question 
of commitment. Although, in the United 
States, our system does not admit of a com- 
mission authorizing a majority of the judges 
to constitute a court for the trial of special 
criminal cases, yet it does admit of carrying 
a doubtful and important point before the su- 
preme court, and I should not feel myself jus- 
tified were I now to give an opinion anticipat- 
ing such a measure. I shall therefore consid- 
er this motion as if no verdict had been render- 
ed for either of the parties. 

Both charges are supported by the same 
transaction and the same testimony. The as- 
semblage at the mouth of Cumberland is con- 
sidered as an act of levying war against the 
United States, and as a military armament 
collected for the invasion of a neighboring 
power with whom the United States were at 
peace. From the evidence which details that 
transaction, it appears that from sixty to one 
hundred men, who were collected from the up- 
per parts of the Ohio under the direction of 
Tyler and Floyd, had descended the river and 
reached the mouth of Cumberland about the 
2oth of December, 1S0G. The next day they 
went on shore, and formed a line, represented 
by some as somewhat circular, to receive Colo- 
nel Burr, who was introduced to them, and 
who said that he had intended to impart some- 
thing to them, or that he had intended to com- 
municate his views, but that reasons of his 
own had induced him to postpone this com- 
munication; or, as others say, that there were 
then too many bystanders to admit of a com- 
munication of his objects. The men assembled 
at the mouth of Cumberland appear to have 
considered Colonel Burr as their chief. What- 
ever might be the point towards which they 
* were moving, they seem to have looked upon 
him as their conductor. They demeaned them- 
selves in a peaceable and orderly manner. No 
act of violence was committed, nor was any 
outrage on the laws practiced. There was no 
. act of disobedience to the civil authority, nor 
were there any military appearances. There 
were some arms, and some boxes which might 
or might not contain arms. There were also 
some implements of husbandry, but they were 
purchased at the place. These men assembled 
under contracts to settle a tract of country 
on the Red river. No hostile objects were 
avowed; and, after continuing a day or two 
on an island in the mouth of the river, the 
party proceeded down the Ohio. There are 
some circumstances in this transaction which 
are calculated to excite attention and to awak- 
en suspicion. If the exclusive object of those 
who composed this meeting was to settle 
lands, it would naturally form the subject of 
public conversation, and there would most 
probably have been no impediment to a free 
communication respecting it. The course of 
the human mind would naturally lead to such 
communications. The silence observed by the 



leaders on this subject, connected with hints 
of ulterior views, seemed calculated to im- 
press on the minds of the people themselves 
that some other project was contemplated, and 
was probably designed to make that impres- 
sion. That the men should have been armed 
with rifles was to be expected, had their single 
object been to plant themselves in the Wach- 
ita; but the musket and bayonet are, perhaps, 
not the species of arms which are most usually 
found in our frontier settlements; nor were 
the individuals who were assembled of that 
description of persons who would most natural- 
ly be employed for such a purpose. The en- 
gagement for six months, too, is a stipulation 
for which it is difficult to account upon the 
principle that a settlement of lands was the 
sole or principal object in contemplation. 
These are circumstances which excite sus- 
picion. How far they may be accounted for 
by saying that ulterior eventual objects wvre 
entertained, and that the event on which those 
objects depended was believed to be certain 
or nearly certain, I need not determine; but 
I can scarcely suppose it possible that it would 
be contended by any person that the transac- 
tions at the mouth of Cumberland do, in them- 
selves, amount to an act of levying war. There 
was neither an act of hostility committed, nor 
any intention to commit such act avowed. 

Very early in the proceedings which preced- 
ed this motion, I declared the opinion that 
war might be levied without a battle, or the 
actual application of force to the object on 
which it was designed to act; that a body of 
men assembled for the purpose of war, amt 
being in a posture of war, do levy war; and 
from that opinion I have certainly felt no 
disposition to recede. But the intention is an 
indispensable ingredient in the composition of 
the fact; and if war may be levied without 
striking the blow, the intention to strike must 
be plainly proved. To prove this intention, the 
prosecutor for the United States offers evi- 
dence of conversations held by the accused, 
or some of them, with various individuals, at 
different times, relative to the views which 
were entertained, and the plans which had 
been formed, and of certain facts which took 
place after leaving the mouth of Cumberland. 
For although it was decided not to be within 
the power of this court to commit for trial 
in a territory of the United States, yet every 
transaction within a territory has been given 
1 in evidence in the expectation that such tes- 
j timony might serve to explain the meeting at 
the mouth of Cumberland, and because it was 
believed to be proper for an examining mag- 
istrate to receive it. 

That conversations or actions at a different 
time and place might be given in evidence as 
corroborative of the overt act of levying war, 
after that had been proved in such a manner 
as to be left to a jury, I never doubted for 
an instant. But that" in a case where the in- 
tent could not be inferred from the fact, and 
w T as not proved by declarations connected 
with the fact, among which I should include 
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the terms under which those who composed 
the assemblage were convened together, this 
defect could he entirely supplied by extrin- 
sic testimony, not applying the intent con- 
clusively to the particular fact, is a point on 
which I have entertained doubts which are 
not jet entirely removed. The opinion of 
Judge Iredell in the Case of Fries [Case No. 
5,126], according to my understanding of it 
when read at the bar, appears to bear strong- 
ly on this point, and that opinion would be 
conclusive with me, at least while acting as 
an examining magistrate. I have not re- 
viewed it particularly, because my decision 
will not depend on the propriety of admitting 
this mode of proving the intent It has. 
also, been made a question, whether after 
proving a connection between the accused for 
some general object, the conversations of one 
of them 'may be given in evidence against 
any other than himself for the purpose of 
proving what that object was. On the part 
of the United States it is insisted that such 
conversations may be given in evidence on 
an indictment for treason in levying war. 
By the defence it is contended that such evi- 
dence is only admissible on indictments for 
a conspiracy, or on indictments where a con- 
spiracy may be laid as an overt act. 

The principle that one man shall not be 
criminated by the declarations of another, 
not assented to by him, nor made in due 
course of law, constitutes a rule of evidence 
which ought not unreflectingly to be invaded. 
It is one of those principles on which I do 
not think myself required to decide, because 
I am not sure that its decision, however in- 
teresting it might be on a trial in chief, 
would essentially affect the question of com- 
mitment, nor am I confident that its decision 
as argued on the part of the United States 
would introduce the testimony it was de- 
signed to introduce. In the English books 
generally, the position that the declarations 
of a person not on trial may be given in evi- 
dence against a man proved to have been 
connected with him, is laid down only in 
cases of conspiracy, where the crime is com- 
pleted without any other open deed. The 
position is certainly not laid down with re- 
spect to such cases, in terms which exclude 
its application to others, but it is not laid 
down in general terms, and is affirmed to ap- 
ply to those particular cases, without being 
affirmed to apply to others. From this gen- 
eral observation relative to the English 
books, East is to be excepted. He states the 
proposition generally. Yet it may well be 
doubted whether this general statement was 
not with a view to the law in that treason 
which, in England, almost swallows up 
every other. 

But admitting the law to be the same in 
treason by levying war as in cases of con- 
spiracy, how far does it extend? The doc- 
trine on this subject was reviewed in the 
Case of Hardy and Tooke [unreported]. On 
the part of the crown, a letter of Thelwall 



containing seditious songs composed by him- 
self, and sung in the society, was offered as 
evidence against Hardy, who was connected 
with Thelwall. This testimony was reject- 
ed, because it was not a part of the transac- 
tion itself, but an account of that transaction 
given by Thelwall to a person not engaged 
in the conspiracy. The court was divided, 
three for rejecting and two for admitting the 
evidence. A letter addressed by one con- 
spirator to another, but not proved to have 
been received, was then offered and admitted 
against the opinion of the chief justice, who 
thought that such a letter did not amount to 
an act done which might be evidence, but 
only to a relation of that act, which could 
not be evidence. He was overruled, because 
a letter from one conspirator to another on 
the conspiracy was a complete act in that 
conspirator. The next paper offered was a 
letter from a society in the conspiracy, which 
was found in the possession of one of the 
conspirators* and this was unanimously ad- 
mitted. 

The principle which appears to be estab- 
lished by these decisions is. that a letter from 
one conspirator to another on the subject of 
the conspiracy is evidence against all, but 
that a letter from a conspirator to a person 
not connected with him, stating facts relative 
to the conspiracy, is only evidence against 
himself. How far a conversation held with 
a stranger for the purpose of bringing him 
into the plot may be considered as a trans- 
action, and, therefore, testimony to show the 
general conspiracy, does not appear from 
these decisions. This species of evidence is 
received to show, the general object of the 
conspiracy, but can affect no individual fur- 
ther than his assent to that object can be 
proved by such testimony as is admissible 
in ordinary cases. I notice this point for the 
purpose of observing that I do not decide it 
on the present motion. 

The first question which arises on the evi- 
dence is: With what objects did those men 
convene who assembled at the mouth of 
Cumberland? Was it to separate the West- 
ern from the Eastern states by seizing and 
holding New Orleans? Was it to carry on 
an expedition against Mexico, making the 
embarkation at New Orleans? Was this ex- 
pedition to defend on a war with Spain? 
The conversation held by Colonel Burr with 
Commodore Decatur stated his object to be 
an expedition agamst Mexico, which would 
be undertaken, as the commodore understood, 
with the approbation of government in the 
event of war. To General Eaton, he unfold- 
ed, in his various conversations, plans for in- 
vading Mexico, and also for severing the 
Western from the Atlantic states. To Com- 
modore Truxton, he spoke of the invasion 
and conquest of Mexico in the event of a 
war, as a plan which he had digested in con- 
cert with General Wilkinson, and into which 
he was extremely desirous to draw the com- 
modore. A circumstance is narrated by this 
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witness which has been noticed by the coun- 
sel for the United States, and deserves con- 
sideration. It is the declaration of Colonel 
Burr that he was ahout to despatch two 
couriers with letters to General Wilkinson 
relative to the expedition. It was at this 
time that Messrs. Bollman and Swartwout 
are said to have left Philadelphia, carrying 
each a copy of the ciphered letter which has 
constituted so important a document in the 
various motions that have been made on this 
occasion. This letter, though expressed in 
terms of some ambiguity, has been under- 
stood by the supreme court, and is under- 
stood by me, to relate to a military expedi- 
tion against the territories of a foreign 
prince. In this sense the testimony offered 
on the part of the United States shows it to 
have been also understood by Bollman, by 
Swartwout, and by General Wilkinson. The 
inference is very strong that this letter is the 
same to which Colonel Burr alluded in his 
conversation with Commodore Truxton, and ( 
strengthens the idea that the accused gave to i 
that gentleman a true statement of the real 
object, so far at least as relates to the point 
against which his preparations were to be 
directed. All the conversation relative to an 
expedition by sea would be equally inappli- 
cable to any attempt on the territories of the 
United States and to the settlement of lands. 
His conversations with the Messrs. Morgan 
certainly indicate that his mind was strongly 
directed to military objects, that he was not 
friendly to the present administration, and 
that he contemplated a separation of the 
Union as an event which would take place at 
no very distant day. His conversation with 
Lieutenant Jackson points in express terms 
to hostility against Spain. The conversations 
of Mr. Blennerhassett evince dispositions un- 
friendly to the Union, and his writings are 
obviously intended to disaffect the Western 
people, and to excite in their bosoms strong 
prejudices against their Atlantic brethren. 
That the object of these writings was to pre- 
pare the Western states for a dismember- 
ment is apparent on the face of them, and 
was frequently avowed by himself. In a 
conversation with the Messrs. Henderson, 
which derives additional importance from 
the solemnity with which his communications 
were made, he laid open a plan for dismem- 
bering the Union, under the auspices of Mr. 
Burr. To others, at subsequent times, he 
spoke of the invasion of Mexico as the par- 
ticular object to which the preparations then 
making were directed. In all those whom 
he sought to engage in the expedition, the 
idea was excited that, though the Wachita 
was its avowed object, it covered something 
more splendid, and the allusions to Mexico, 
when not direct, were scarcely to be misun- 
stood. The language of Comfort Tyler also 
tends to prove that the enterprise was des- 
tined against Mexico. The communications 
made to Gen. Wilkinson deserve much con- 
sideration in marking the real intention of the 
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parties, because it is obvious that Colonel 
Burr, whether with or without reason, calcu- 
lated on his co-operation, with the army 
which he commanded, and that on this co- 
operation the execution of his plan greatly, 
if not absolutely, depended. To General 
Wilkinson both the ciphered letter and the 
explanations made by Bollman and Swart- 
wout declared the expedition to be military 
and to be intended against Mexico. 

I do not think the authenticity of this let- 
ter can now be questioned. When to the cir- 
cumstances enumerated by the counsel on the- 
part of the United States are added the tes- 
timony of Mr. Swartwout, and its being writ- 
ten in a cipher previously established be- 
tween General Wilkinson and Colonel Burr, 
I think it sufficiently proved, at least for the 
present, although not in the hand-writing of 
the person to whom it is ascribed. The con- 
versation stated by Gen. Wilkinson as pass- 
ing between Mr. Swartwout and himself, so 
far as it is contradicted by that gentleman, 
cannot affect Mr. Burr, for this plain reason: 
the person alleged to have made those decla- 
rations avers not only that he never made 
them, but that he was never authorized to 
make them; that he never heard from Mr. 
Burr any sentiment indicating designs 
against any part of the United States, and 
never even suspected him of stfch designs. 
If, then, Gen. Wilkinson be correct, I must 
consider the observations he narrates as the 
conjectures of Mr. Swartwout, not authorized 
by Mr. Burr. 

It is also a circumstance of some weight, 
that Mr. Burr's declarations at the mouth of 
Cumberland furnish strong reasons for the 
j opinion that he did not wish those to whom 
1 he addressed himself to consider the Wachita 
, as his real ultimate object, and the reference 
i to further information from their particular 
! leaders would naturally induce the expecta- 
tion that without any open avowal their 
minds would be gradually conducted to the 
point to which their assent was to be* ob- 
tained. We find there were rumors among 
them of attacking Baton Rouge, of attacking 
other parts of the Spanish dominions, but not 
a suggestion was heard of hostility against 
the United States. 

On comparing the testimony adduced by 
the United States with itself, this is observ- 
able. That which relates to treason indi- 
cates the general design, while that which re- 
lates to misdemeanor points to the particular 
expedition which was actually commenced. 
Weighing the whole of this testimony, it ap- 
pears to me to preponderate in favor of the 
opinion that the enterprise was really de- 
signed against Mexico. 

But there is strong reason to suppose that 
the embarkation was to be made at New Or- 
leans, and this, it is said, could not take place 
without subverting for a time the govern- 
ment of the territory, which, it is alleged, 
would be treason. The supreme court has 
said that to revolutionize a territory by force, 
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although merely as a step to or a moans of 
executing some greater projects is treason. 
But an embarkation of troops against a for- 
eign country may be made without revolu- 
tionizing the government of the place, and 
without subverting the legitimate authority. 
It is true that violence might probably result 
from such an attempt, and treason might be 
the consequence of its execution; but this trea- 
son would arise incidentally, and would nor 
be the direct object for which the men orig- 
inally assembled. This treason would attach 
to those who committed it, hut would not, I 
am inclined to think, infect a previous assem- 
blage convened for a distinct purpose. If the 
object of the assemblage at the mouth of Cum- 
berland was to embark at New Orleans for 
the purpose of invading Mexico, the law rela- 
tive to that assemblage would be essentially 
different from what it might be if their direct 
object was to subvert the government of Xew 
Orleans by force. If, in prosecuting their pur- 
pose at Ntw Orleans, war should be levied, 
this would be treason at Xew Orleans when 
the fact was committed, but it could not, I 
think, be said to be treason by levying war 
at the mouth of Cumberland, where the fact 
was neither committed nor intended. It might 
be otherwise, if at the mouth of Cumberland j 
the determination to subvert the government I 
of a territory by force had been formed. ' 

This opinion may be in some degree illus- j 
t rated by the doctrine of the English books. ; 
levying of war is an overt act of compassing i 
the king's death. So is a conspiracy to levy j 
war, provided the conspiracy be direct against | 
the king or his government. But if it be a • 
conspiracy to do an act of constructive trea- : 
son. which act, if done, would support an in- i 
diet men t for compassing the king's death, the ! 
conspiracy without the act will not support the i 
indictment. So, iu this case, if the object be ! 
embarkation of a body of men against a for- j 
eign country, in the execution of which war \ 
may or may not be levied, the fact becomes : 
necessary to constitute the treason. ; 

It is also a circumstance of considerable 
weight with me that the proof exhibited by 
the United States to establish a general design ; 
to dismember the Union applies only to Colo- 1 
nel Burr and Mr. Blennerhassett. It is not ' 
proved to have been ever communicated even 
to Tyler or Floyd. There is not only a failure . 
to prove that such a design was connnunicat- ! 
-ed to. or even entertained by the men who * 
were assembled at the mouth of Cumberland; 
but the contrary is iu full evidence. The { 
United States have adduced several witnesses • 
belonging to that assemblage, who concur in I 
declaring that they heard nothing, that they I 
suspected nothing, and that they would have 
executed nothing hostile to the United States. 
This testimony cannot be disregarded, for it is 
uncontradicted, and is offered by the prosecu- 
tion. How, then, can this assemblage be said 
to have levied war against the United States? 
Had Burr and Blennerhassett constituted 
this meeting, no man could have construed it 



into an act of levying war, whatever might 
have been their purpose. Their being joined 
by others having no hostile intentions against 
the United States, who were attached to them 
with other views, and who would not permit 
themselves to be employed in the execution 
i of such intentions, does not seem to me to al- 
ter the case. The reason why men in a pos- 
I ture of war may be said to levy war before a * 
blow is struck, is that they are ready to strike, 
and war consists in the various movements of 
• a military force, as well as in actual fighting. 
But these men were not ready nor willing to 
strike, nor could their chief be ready to strike 
without them. He had yet to prevail upon 
i them to come into his measures. This is not 
! a meeting for the purpose 'of executing a form- 
al design, but a meeting for the purpose of 
1 forming a design. It is, therefore, more in 
| the nature of conspiracy than actual war. 
! Suppose Mr. Burr had, at the mouth of 
Cumberland, declared his object to be to seize 
upon New Orleans and dismomber the Union, 
and that upon this declaration his men had 
universally abandoned him, could this have 
been denominated an act of levying war? If 
Ave forget the constitution and laws of our 
country* if we suppose treason, like moral 
guilt, to consist in the intention, and that it 
may be legally evidenced by the words declar- 
ing that intention, the answer to this question 
may be in the affirmative; but it can only 
consist in an open deed of levying war. I 
confess myself unable to perceive how such 
a proposition can be construed into such a 
deed. 

The case does not appear to me to be es- 
sentially varied by the circumstance that this 
design was not avowed, and that the men fol- 
lowed Colonel Burr with other views. Upon 
general principles, it appears to me that un- 
less some act be committed from which a 
treasonable intent may be inferred, that the 
treasonable intent must be proved in the as- 
semblage, where that assemblage is composed 
of free agents, as well as in the person who 
convenes them, before the law considers war 
as being actually levied. 

This opinion is supposed to be contrary to 
the decision in the Cases of the Earls of* Es- 
sex and Southampton [1 How. St. Tr. 1333J. 
I have examined that case as reported in the 
State Trials, and do not think it in any re- 
spect contradictory to the ideas I have deliv- 
ered. The design of the Earl of Essex was 
io force his way into the palace, and to re- 
move certain counsellors from the queen, who 
were his enemies; but he intended no hurt to 
the person of the queen. For the purpose of 
executing this design, he assembled a large 
body of armed men at his own house, who 
continued embodied after being ordered by the 
pioper authority to disperse, and he also en- 
tered the city of London for the purpose of 
raising the citizens, in order further to aid 
him in the execution of his plan. Several con- 
sultations had been previously held at which 
the Earl of Southampton assisted, and it is 
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not allied iu the cast' that ho was not fully 
informed of these projects, lie believed that 
no design was entertained against the person 
of the queen, and therefore that his acts were 
not treasonable; but in the law he was mis- 
taken. In fact, no particular design against 
her person was entertained, and Essex as lit- 
tle suspected as Southampton that they were 
committing treason. They were ignorant that 
the law pronounced those facts to be treason, 
but they were neither ignorant of the facts 
themselves nor of the real intention with 
which those facts were committed. 

Tn this case the judges delivered their opin- 
ion of the law on two points. The one, "that 
in case where a subject attempteth to put him- 
self into such strength as the king should not 
be able to resist him, and to force and compel 
the king to govern otherwise than according 
to his own royal authority and direction, it is 
manifest rebellion." The other, "that in every 
rebellion the law intendeth as a consequent 
the compassing the death and deprivation of 
the king, as foreseeing that the rebel will nev- 
*r suffer that king to live or reign who might 
punish or take revenge of his treason or re- 
bellion." 

Under this law opinion of the judges, Essex 
unci Southampton, were condemned and exe- 
cuted. The only difference between them 
was, that the quarrel was the quarrel of Es- 
sex, and Southampton only adhered to him, 
but he adhered to him knowing what he did, 
and the intention with which he acted. 

Believing, then, the weight of testimony to 
be in favor of the opinion that the real and 
direct object of the expedition was Mexico, 
nnd inclining, also, to the opinion that, in law, 
cither acts of hostility and resistance to the 
government, or a hostile intention in the body 
.assembled, is necessary to convert a meeting 
of men with ordinary appearances into an act 
of levying war, it would, in my judgment be 
improper in me to commit the accused on the 
•charge of treason. 

It is contended that they are not guilty of a 
misdemeanor, on one of" these grounds: Either 
the United States were actually at war with 
Spain, or the expedition was dependent on 
war, and, in the event of peace, was to be con- 
verted into a settlement on the Wachita. It is 
nlleged that we were at war with Spain, be- 
cause a Spanish army had crossed the Sabine, 
and entered the territory of the United States. 
That a nation may be put in a state of war by 
the unequivocal aggressions of others, without 
.any act of its own, is a proposition which I am 
not disposed to controvert, but I cannot con- 
cede this to be such an act. The boundaries 
claimed by the United States to their recent 
purchase of Louisiana are contested by Spain. 
Xow, if either nation takes possession of the 
contested territory as its own, it is an act 
which the opposite government may elect to 
consider either as an act of war or otherwise, 
and only the government can make that elec- 
tion. No citizen is at liberty to make it. or to 
.anticipate his government. But it is alleged 
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that war, if not absolutely made, appeared to 
be inevitable, and that the prosecution of the 
expedition depended on its taking place. That 
the probability of war was great may be ad- 
mitted, and this may extenuate the offence ? 
but it still remains an offence which is pun- 
ishable by law. If the expedition was really 
eventual, and was not to take place in the 
time of peace, then, certainly, preparations 
might be made for it without infracting any 
law; but this is a fact proper for the exclu- 
sive consideration of the jury, "and I shall 
make no comment upon it which might, the 
one way or the other, influence their judg- 
ment. 

I shall commit Aaron Burr and Harmari" 
Blennerhassett for preparing and providing 
the means for a military expedition against 
the territories of a foreign prince, with whom 
the United States were at peace. If those 
whose province and duty it is to prosecute of- 
fenders against the laws of the United States 
shall be of opinion that a crime of a deeper 
dye has been committed, it is at their choice 
to act in conformity with that opinion. 

Israel Smith is not proved to have provided 
or prepared any means whatever, and there- 
fore I shall not commit him. If he has really* 
offended against the laws, he may be prosecut- 
ed for the treason in Kentucky, or for the mis- 
demeanor in his own state, where (if any- 
where) his offence has been committed. 

After the delivery of the opinion of the 
court, the CHIEF JUSTICE observed that he 
had not specified (in that opinion) the particu- 
lar district to which the defendants were to 
be committed. He thought it best that then* 
should be only one trial for them; but if Burr 
was sent to Kentucky, Blennerhassett could 
not be, because he had provided no means for 
the expedition but in the district of Ohio. 

Mr. Hay then moved for their commitment 
to Ohio, which was ordered. 

Messrs. Burr and Blennerhassett were ad- 
mitted to bail, in the sum of three thousand 
dollars each. Luther Martin and Dr. Cum- 
mings. securities for A. Burr; Dr. Cummings 
and Israel Smith, for H. Blennerhassett. . 

The court then adjourned. 
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UNITED STATES v. BURROUGHS. 
[3 McLean, 405: i 2 West. Law J. G3. 119.] 
Circuit Court, D. Ohio. July Term. 1344. 
Embezzlement fkom Mail— Indictment— Owncu- 
ship of Stolen Property— Variance— 
Surplusage— Verimct. 
1. A and B deposited certain bank notes with 
C and D, to be forwarded to the bank, with cer- 
tain other notes on the same bank, owned by C 
and D; and the notes having been all stolen from 
the mail, may be laid in the indictment as the 
property of C and D. 
[Cited in U. S. v. Jones. 31 Fed. 726.] 
[Cited in brief in State v. Beatty, 90 Mo. 144, 
2 S. W. 215.] 

i [Reported by Hon. John AIcLeun, Circuit 
Justice.] 



U. S. v. BURROUGHS (Case No. 14,695) 



[25 Fed. Cas. page 208] 



2. A slight and unsubstantial variance between 
the indictment and the proof, in regard to the 
direction of a letter which is not produced, and 
which the witness states, after the lapse of two 
years, with doubt, ought uot to exclude the evi- 
dence. 

3. And this is especially the case if, under 
some counts in the indictment, the objection of 
variance does not apply. 

4. A carrier of the mail, for an offence under 
the law punishable generally, may be convicted, 
though not as carrier. 

5. And being charged as carrier in the indict- 
ment, there being no such offence described, the 
word "carrier*' will be considered as descriptive 
of his person and as surplusage. 

6. One or more good counts in an indictment 
will sustain a general verdict of guilty, though 
there be one or more bad counts in it. 

[Cited in U. S. v. Burns, Case No. 14,691; U. 
S. v. Patterson, Id. 16,011; U. S. v. Plum- 
er, Id. 16,056.] 

[W. M. Corry moved for a new trial upon 
the following grounds, which were also ur- 
ged to the court and jury at the trial: 

[The verdict, except on the second count, is 
unsustained by the evidence. The punish- 
ment for the offence mentioned in that count 
cannot exceed 6 months imprisonment, and a 
fine. The verdict on the first count cannot 
he sustained, for the 22d section of the post- 
oflice act only provides for the case of steal- 
ing the mail from, and not by, the person 
having the custody of it; the words being 
"with or without the consent of the person 
having the custody thereof." It is unneces- 
sary to consider whether the offence charged 
in this count could he the subject of an in- 
dictment in the state court, for the jurisdic- 
tion of this court is given only by the law 
of congress, which does not provide for the 
case of "stealing the mail" by the person 
having custody thereof, although the other 
clauses do provide for the case of the steal- 
ing &c. of a letter by such a person;- and the | 
indictment must rest therefore upon these 
latter clauses. See Pooley's Case (Old Bailey, 
1801) 1 East. P. C, addenda, 17; Brown's 
Case, Russ. & R. 32, and the note of de- 
cisions on similar enactments; 3 Burn, J. P. 
743; Rose. 703. Xone of the other counts 
(except the 2d ut supra) is sustained by the 
proof, for they all charge that the property 
in the notes was in Semple & Barker, where- 
as after the notes were mixed together so 
that they could not be distinguished one from 
the other, Semple, Barker, Cooper and Kay, 
became tenants in common of the whole 
mass according to their respective propor- 
tions. Such is the effect in all cases where 
the property of different persons is rightf , - 
ly mixed together. Where it is wrongfully 
mixed, the wrong doer forfeits his share of 
the whole to the other owners. 1 Hale, P. 
C. 413; 2 Bl. Comm. 405; 2 Kent, Comm. 
364; Inst. 2, 1, 26, 2S; Com. Dig. PI. (3 M.) 
20; Story, Bailm. § 40; 21 Pick. 298, 304; 
2 Johns. Ch. 108; 2 Blackf. 377; 2 Camp. 
576; 1 Vera. 217; 2 Vera. 516; 2 Dane, Abr. 
119; 19 Ves. 432; 7 Mass. 127; Bac. Abr. 



"Trespass," E, 2. After Semple and Barker 
had mixed the notes together, and while they 
retained the possession of the whole, they 
had a special property in the whole, and 
could have maintained trover against any 
person taking them away. But when they 
had posted the letter containing all the notes, 
and had thus parted with the possession of 
the individual portion that had been com- 
mitted to their charge, in pursuance of the 
bailment, they retained no right, either of 
property or possession in the individual share- 
of Cooper and Hay. The only remaining in- 
terest of Semple and Barker, was the right 
of property in their own undivided share, 
whereas the indictment treats the sole prop- 
erty in a part of the notes to be in them. 
As their interest was one in common, and 
not sole, the indictment is uot sustained by 
the evidence in this vital respect. Neither is 
the allegation, that the letter was directed 
to "M. Garraty, Esq., Cashier," made out by 
the evidence. The witness thought that the 
address did not contain the word "Cashier." 

[Charles Anthony, U. S. Dist Atty., argued 
that the carrier of a mail might be guilty of 
stealing it; that the 3d and subsequent 
counts were sustained by the evidence, as 
Semple and Barker had possession of the 
whole of the notes, and that the doctrine as 
to mixing property belonging to different 
owners, did not apply to a description of the 
ownership in an indictment. And that the 
omission to prove the superscription of the 
letter to be as stated in the indictment was 
immaterial, especially as the other counts 
were sustained.] 2 

Jordan A. Pugh and W. M. Cony, for pris- 
oner. 

OPINION OF THE COURT. The jury 
having returned a verdict of guilty, on the 
seven counts contained in the indictment, 
a motion is now made for a new trial, and 
also in arrest of judgment: 

On two grounds, the defendant's counsel 
insist that a new trial should be granted. 
1. "Because the bank notes alleged to have 
been stolen, are stated, in all the counts of 
the indictment, to be the property of Sem- 
ple and Barker, whereas the proof showed 
that they were the property of those persons 
and two other individuals." 2. "Because the 
proof was that the letter, which contained 
the notes, is averred in the indictment to 
have been directed to 'M. Garraty, Esquire, 
Cashier,' and the proof was, that it was di- 
rected to OX. Garraty, Esquire.' " 

It was proved that there were enclosed in 
the letter, bank notes on the Lancaster 
(Ohio) Bank, amounting to two hundred and 
six dollars; one hundred and ten dollars of 
which belonged to Semple and Barker, and 
the residue to James L. Cooper and C. H. 
Kay. That these latter individuals deposited 

2 [From 2 West Law J. 63.] 
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their notes with Semple and Barker, to be 
forwarded to the bank to procure exchanges. 
All the notes were enclosed in the same let- 
ter, by Semple and Barker, which was signed 
by them. This is not a question between 
bailor and bailee; but the only inquiry is, 
whether there was such a property of all 
the notes in Semple and Barker, as sustains 
the allegation in the indictment On this 
point there can be no doubt. They had pos- 
session of the notes for a special purpose, 
and were responsible for an improper use of 
them. The argument that they had parted 
with the possession of the notes, by enclos- 
ing them in a letter, by mail, requires no 
answer. A mere carrier may be described 
as the owner of the goods. 1 Hale, P. C. 
512. Goods stolen from a washerwoman, 
may be described as hers, because she is an- 
swerable for them. 1 Leach. 357. If a coach 
be standing in the yard of a coach maker to 
be repaired, and a plate of glass and ham- 
mer cloth be stolen from it, the* property 
may be well laid in the owner of the prem- 
ises. Id. 356. "Where a parcel is stolen 
from the boot of a stage, the property may 
be laid in the driver, though he may be no 
proprietor of the goods or the coach; and 
though as against his employers he has a 
bare charge, but as against the rest of the 
woi*ld, he has a legal possession." Id. 

The second ground, as regards the direc- 
tion of the letter, affords no sufficient rea- 
son for setting aside the verdict. Barker, 
who directed the letter, says that his im- 
pression is, that it was directed to "M. Gar- 
raty, Esquire, Lancaster, Ohio," but he does 
not speak positively on the subject. He 
made no entry of the superscription, and as 
two years have elapsed, it is hardly to be 
expected that he should be able to state the 
fact positively. In Rose. Ev. 199, "in an in- 
dictment upon 7 Geo. III., c. 50, the letter 
was described as one to be delivered to per- 
sons using, in trade, the name and firm of 
Messrs. B. K. & H„" the word, Messrs., be- 
ing frequently added to their address, in the 
direction of letters and other papers received 
on business, though they themselves, in 
drawing bills, never used the word. "This 
was held to be no variance." If the letter 
had been presented, and the direction of it 
varied from the allegation in the indictment, 
it could not have been received in evidence. 
For, although the direction of the letter need 
not to have been stated in the indictment, 
yet having been stated, the proof must cor- 
respond with the allegation. But in this case 
the letter was not produced; the statement 
of the witness not being positive as to the 
variance, and the jury having found the de- 
fendant guilty generally, the verdict, it 
seems to us, should not be set aside. There 
is another view which is conclusive on this 
point. All the counts of the indictment, ex- 
cept three, are free from the objection of 
variance. The second count alleges that the 
letter was addressed to "M. Garraty, Esquire, 
25FED.CAS. — 14 



I Lancaster, Ohio." The fifth count charges 
the defendant with embezzling a bag of let- 
ters, as carrier, which contained a bank note. 
And the sixth count contains the same 
charge, except a mail of letters is used in- 
stead of a bag of letters. The punishment 
on the two last counts, or either of them, is 
the same as on the three counts where the 
variance, if any, exists. So that, the finding 
of the defendant guilty on those counts does 
not, in the least, change the nature or amount 
of the punishment 

A motion for a new trial is addressed to 
the discretion of the court, and that discre- 
tion should never be exercised in favor of a 
defendant in a civil or criminal case, where 
substantial justice has been done, and where 
there is no principle of law which can operate 
favorably to the defendant. The letter, be- 
yond dispute, was evidence under all the 
counts, except the third, fourth and seventh. 
The motion for a new trial is overruled. 
The motion in arrest of judgment is mainly 
founded upon the first count in the indict- 
ment, which charges the defendant with 
stealing the mail of the United States. In 
England, by the statute of 7 Geo. IV. c. 64, 
a material change lias been made in the law, 
so that many exceptions to an indictment, 
which were before fatal on a motion in ar- 
rest, now must be taken advantage of by de- 
murrer or writ of error. This, however, is 
not the law in this country. It is insisted 
that the carrier of the mail, if he take it 
fraudulently, is only guilty of a breach of 
trust; that such is the rule at common law, 
and that the act of congress does not make 
it an offence. In 1 Leach, 1, it is expressly 
laid down, that at common law, persons em- 
ployed in the post-office, have no special 
property in the letters committed to their 
charge, which may prevent their stealing 
from amounting to larceny. If a bag of 
wheat be delivered to a warehouse man for 
safe custody, and he take the wheat out of 
the bag and dispose of it, it is larceny. 
Russ. & R., 337. Where a clerk embezzled 
a bill of exchange, which he had received in 
the usual course of business to be trans- 
mitted by post, it was held to be larceny. 
Case of Paradice, 2 East, P. O. 565; Case of 
Taylor [3 Bos. & P. 596]; The courts of the 
United States have no common law jurisdic- 
tion of offences, and the above citations are on- 
ly made to show that the ground assumed as 
to the acts jof the carrier, at common law, is 
not sustainable. It is admitted, that unless 
the charge in the first count is sustained un- 
der the twenty-second section of thepost-office 
act of 1S25 [4 Stat. 108], the count is bad. 
The words of the section are, "And if any 
person shall steal the mail, or shall steal or 
take from or out of any mail, or from or 
out of any post-office, any letter or packet; 
or if any person shall take the mail, or any 
letter or packet therefrom, or from any post- 
office, whether with or without the consent 
of the person having custody thereof, and 
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shall open, embezzle or destroy any such 
mail, letter or packet, the same containing 
any article of value, or any other article, pa- 
per or thing mentioned in the twenty-first 
section of this act; or if any person shall, 
by fraud or deception, obtain from any per- 
son having custody thereof, any mail, letter 
or packet containing any article of value, 
&c. such offender on conviction shall be im- 
prisoned not less than two, nor exceeding 
ten years." As the carrier of the mail, for 
any act of violence upon it. is punished with 
much greater severity than is provided in 
the above section, a presumption arises that 
the legislature did not consider the section 
as applying to a mail carrier. And this view 
is strengthened, by the provision that the of- 
fender shall be equally liable, "whether the 
mail, letter or packet, was obtained with or 
without the consent of the person having 
it in custody." Still, if the language of the 
section clearly embrace the offence charged, 
and it is punished nowhere else, the lan- 
guage of the section must govern, whatever 
may be supposed to have been within the 
mind of the legislature. It is very clear the 
defendant cannot be punished as carrier of 
the mail; but the question is, whether the 
word "carrier" may not be considered as 
descriptive of the person, and not as aggra- 
vating the offence. Because an individual is 
a carrier of the mail, it does not follow' that 
he is exempt from punishment for offences 
disconnected with his employment. Suppose 
the carrier of the mail should steal a horse, 
and in the indictment for it he should be de- 
scribed as the carrier of the mail, would that 
vitiate the indictment? Surely not. As car- 
rier he is not punishable for stealing a horse, 
but as an individual he is punishable. The 
description, as carrier, would be regarded as 
surplusage. And this rule applies to the case 
under consideration. 

The defendant is charged, as carrier, with 
stealing the mail. Now, there is no such of- 
fence known to the law. But stealing the 
mail is an offence, and, it is supposed, that 
the defendant, to such a charge, could not 
plead in justification or excuse that he was 
a carrier of the mail. Suppose a carrier of 
the mail should steal a letter from a post- 
office, and should be indicted for the taking 
of the letter as carrier, could he not be con- 
victed? His description as carrier would be 
considered as used to identify him, and not 
as constituting an ingredient by which the 
penalty is to be measured. It is supposed 
that the count is defective, because the prop- 
erty of the mail is not laid to be in the Unit- 
ed States, or in any one; nor is its value 
stated. This being a statutory offence, the 
value of the mail need not be stated, any 
more than the value of the letter. If a letter 
be stolen from a post-office, which contains 
an article of value, a higher punishment is 
inflicted on the offender, and consequently 
the article must be described and the value of 
it stated. But for the taking of a letter, which 



contains nothing of value, no value need be 
averred; and so it is in regard to the mail. 
I confess that I am inclined to think, if a 
carrier of the mail, having possession of it, 
shall steal it, he cannot escape, for the rea- 
son that there is no provision in the statute 
to punish him as carrier. The act is pun- 
ishable, and I see no reason why a carrier 
of the mail should escape. But it is unnec- 
essary to overrule the motion in arrest, on 
this ground. The court do not decide the 
question. If the first count be bad, there be- 
ing other counts in the indictment which are 
good, on a general verdict of guilty, the judg- 
ment cannot be arrested. In this, an indict- 
ment differs from a declaration. For one de- 
fective count in the latter, the judgment 
must be arrested; while in the former, one 
good count sustains the verdict. The mo- 
tion in arrest of judgment was overruled; 
and the defendant was sentenced to ten 
years imprisonment in the penitentiary at 
hard labor. 



UNITED STATES (BURROUGHS v.). See 
Case No. 2,202. 



Case No. 14,696. 

UNITED STATES v. BUTLER et a!. 

[2 Blatchf. 201.] i 

Circuit Court, S. D. New York. May IT, 1851. 

Judgment — Payment by Creditor of Prior In- 
cumbrance— Rents and Profits— Lien. 

1. Where, on the filing of a bill to remove an 
incumbrance on land, so that it may be sold un- 
der the plaintiffs judgment, a receiver is appoint- 
ed of the rents and profits of the land, they are, 
in equity, subject to the lien and claim of the 
judgment, the same as the land itself. 

2. Where the parties to such a suit settle it, 
the plaintiff getting rid of the incumbrance by 
paying to its holder a certain sum, and the land 
being thus left subject only to his judgment, the 
result is, in legal effect, the same, as it respects 
the lien of the judgment, as if a decree were to 
he made in the suit that, on payment of the sum, 
the prior incumbrance should be discharged. 

3. On the payment of such sum by the plain- 
tiff, under a decree, the land and the rents and 
profits would be applicable to the plaintiff's judg- 
ment; and, the incumbrance being disposed of by 
settlement, the land and the rents and profits 
that have accrued become subject to the judg- 
ment. 

t 4. Nor does the fact that the land is then sold 
[ under the judgment, and satisfaction entered of 
i the judgment that being done in pursuance of an 

agreement with tht; defendant in the judgment, 
, affect the right of the plaintiff to those rents and 

profits. They are, in equity, immediately ap- 
i plicable to the judgment when the right under 
1 the incumbrance is disposed of; and the agree- 
} inent to enter the satisfaction after selling the 
I land and applying the proceeds, will be construed, 
' upon a fair interpretation, to intend that the 
! rents and profits which have accrued and are in 
i the hands of the receiver shall also be applied on 
I the judgment. 

This was a demurrer to a supplemental bill. 
The facts were these: In December, 1S1G, 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



£25 Fed. Cas. page 211] 



(Case No. 14,696) U. S. v. BUTLER 



the plaintiffs recovered a judgment against 
the defendant Thomas C. Butler, in the 
district court of the United States for the 
Southern district of New-York, for a large 
amount. The judgment was recovered on 
duty bonds, on which Butler and also one 
Minturn and one J. Sturgis were sureties for 
others. On the 12th of August, 1810, Butler 
and wife executed to J. Sturgis a mortgage, 
covering certain houses and lots in the city 
of New- York, to secure the payment of §27,- 
000, without interest, in one year thereafter. 
The mortgage was given to indemnify J. 
Sturgis against liability on the said bonds. 
On the 31st of March, 1S23, there was up- 
wards of §30,000 due on the judgment against 
Butler, and on that day the original bill in 
this cause was filed, to remove the said mort- 
gage as an incumbrance upon the lots, so that 
they could be sold under the said judgment. 
J. Sturgis had paid nothing, as surety to the 
government Butler put in an answer to the 
original bill, admitting that the mortgage was 
given to J. Sturgis for the purpose of raising 
money to pay the bonds or the judgments re- 
covered upon them; that he had so advised 
the attorney of the United States; and that 
he had received no consideration from J. 
Sturgis for the same. J. Sturgis also an- 
swered the original bill, alleging, among other 
things, that Butler was indebted to him at 
the time of giving the mortgage; that it was 
not given solely to indemnify him as surety 
to the plaintiffs on the bonds; that he had as- 
signed the mortgage to secure the sum of 
.$15,000 due and owing to the firm of Sturgis 
& Burrows, in Savannah, Georgia; and that 
Butler had admitted to him that funds had 
been put into his hands by Minturn & Cham- 
plin, the principal debtors in the bonds, to 
satisfy them, and had stated that he would 
be kept harmless. On the 11th of February, 
1825, a supplemental bill was filed, making 
Burrows, the surviving partner of Sturgis & 
Burrows, a defendant, and praying a discov- 
ery as to the assignment of the mortgage, 
and that it might be delivered up and can- 
celled. Burrows answered, setting up a large 
indebtedness of J. Sturgis to him and his 
partner, and alleging that the assignment of 
the mortgage to them was made in part satis- 
faction of the same. Replications were filed 
to the original and supplemental bills, and 
proofs were taken in the case, and it was 
brought to a hearing, and, on the 20th of 
June, 1826, an order was made referring the 
case to a master, to take and state an account 
between the defendants Butler and J. Stur- 
gis. [Case No. 16,414.] On the 7th of .Tune, 
1827, a further order was entered, appointing 
Thomas G. Bolton, the master, a receiver of 
the rents and issues of the premises covered 
by the mortgage. Before the master com- 
pleted the reference, and on. the 25th of July, 
1830, an order was entered discharging him as 
master and receiver, and appointing in his 
place Murray Hoffman, who was authorized 
to receive the balance of money in the hands 



of Bolton, and deposit it in the New York 
Life Insurance and Trust Company. Hoff- 
man continued as such receiver down to the 
sale, hereafter mentioned, of the mortgaged 
premises. 

By an act of congress, passed March 24, 
1S34, (6 Stat. 555,) the secretary of the treas- 
ury was authorized to compromise the bonds 
and judgments, with the parties liable on 
them, and particularly with Minturn, sur- 
viving partner of Minturn & Champlin, the 
principal debtors. An arrangement was ac- 
cordingly made, by which Burrows, the sur- 
viving partner of Sturgis & Burrows, in con- 
sideration of $6,000, assigned the mortgage to 
the plaintiffs; and it was further agreed, on 
the 12th of June, 1834, between the secretary 
and Minturn, by way of compromising and 
settling all the claims of the United States 
•upon the late firm of Minturn & Champlin 
and their sureties, that Minturn should pro- 
cure to be assigned to the United States* the 
mortgage given by Butler to J. Sturgis, in . 
order to clear the premises from embarrass- 
ment, so that they could be made available 
towards the payment of the judgment against 
Butler, and, in consideration of the assign- 
ment having been made, the plaintiffs stipu- 
lated to release all the judgments, (there hav- 
ing been separate judgments against the 
principal debtors and each of the sureties,) 
and to discharge them of record, as soon as 
the mortgaged premises should be sold under 
the mortgage, or otherwise disposed of. The 
premises were sold under the judgment 
against Butler, on the 10th of March, 1838, 
and purchased by John Rathbone for $25,500, 
which was much less than the amount then 
due on the judgment, and the mortgage was 
assigned to him as a muniment of title. Sat- 
isfaction of the several judgments was en- 
tered of record on the 4th of August, 1840. ' 

The supplemental bill which was now filed 
set forth the above facts, and alleged that 
Hoffman, the receiver, had in his hands 
$9,000; that a large sum of money, far ex- 
ceeding the sum in the hands of the receiver', 
remained due on the judgment against But- 
ler, over and beyond the amount brought by 
the sale of the mortgaged premises; and that 
the defendants Laird M. H. Butler and Jonas 
Butler claimed the funds in the receiver's 
hands, under an assignment of some interest 
in the lots from T. 'C. Butler, but the bill 
charged that it was made, if at all, during the 
pendency of the suits against T. C. Butler 
and the others, and of which these defend- 
ants were chargeable with notice. The bill 
also set forth various judgments recovered by 
the plaintiffs against T. C. Butler for debts 
due from him individually, and which re- 
mained unpaid, and were a lien on the lots 
covered by the mortgage, or on T. C. But- 
ler's equity of redemption in them. The bill 
prayed that the sum in the receiver's hands 
might be directed to be paid over to the 
plaintiffs on the balance remaining upon the 
first-mentioned judgment against T. C. But- 
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ler, or upon those last-named. To this sup- 
plemental bill T. C. Butler and U M. H. But- 
ler demurred. 

Benjamin F. Butler, for plaintiffs. 
Edward Sandford, for defendants. 

NELSON, Circuit Justice. The answer of 
Thomas C. Butler to the original bill admits 
that the mortgage was given to Sturgis for 
the benefit of the plaintiffs, that is, for the 
purpose of raising money to pay the judg- 
ments recovered on the custom-house bonds, 
and w T as, therefore, properly no real incum- 
brance on the premises, as respected the judg- 
ment against Butler. So far as his interest 
was concerned, therefore, they might have 
been sold at once under the judgment, and 
the proceeds applied in payment. The sale, 
however, was embarrassed by the interest in 
the mortgage set up by Sturgis, the mort- 
gagee, and by Sturgis & Burrows, the as- 
signees under him. But as, on the filing of 
the bill to remove this incumbrance, a re- 
ceiver had been appointed, for the purpose of 
securing the rents and profits pending the liti- 
gation, that they might be applied towards 
the satisfaction of the judgment, if necessary, 
they are, in equity, to be deemed subject to 
the lien and claim by virtue of the judgment, 
the same as the premises themselves. 

The rents and profits thus accruing would 
have been applied to the judgment, together 
with the proceeds of the sale, if the proceed- 
ings in equity had gone to a final decree in 
favor of the plaintiffs. Certainly, there 
would have been no ground for any other dis- 
position, as it respected Butler or those com- 
ing in under him, as he had admitted that 
the premises were subject to the lien of the 
judgment, from the time it was docketed, free 
from the mortgage. The litigation with him, 
as it respected the mortgage, and the right of 
applying the premises to the satisfaction of 
the judgment, ended on the coming in of his 
answer. It continued only in respect to the 
claim of Sturgis and his assignees. If they 
had succeeded in establishing the mortgage, 
and if the premises had, on being sold, turned 
out to be insufficient to satisfy that security, 
perhaps they w^ould, it being the first lien, 
-have been entitled, in equity, to have the 
rents and profits accruing and in the hands 
of the receiver applied to its payment. That 
was a question, however, between the plain- 
tiffs and those parties. 

Has, then, the settlement made w T ith Min- 
turn and the assignees of the mortgage in 
any way affected the right of the plaintiffs to 
this fund? I do not see how this can be. 
The parties, instead of carrying on the litiga- 
tion to a final determination, preferred to set- 
tle it; and the plaintiffs, by paying the sum 
of §6,000, got rid of the mortgage incum- 



brance, and the premises were thus left sub- 
ject only to the lien of their judgment. In 
legal effect, the result is the same, as it re- 
spects the lien of the judgment, as if a de- 
cree had been made, on the coming in of the 
master's report, that, on payment of such 
sum, the prior incumbrance snould be dis- 
charged. On the payment of that sum. the 
premises and the rents and profits that had 
accrued and were in the hands of the receiver, 
would have been applicable to the judgment 
of the plaintiffs against Butler. The mort- 
gage having been got rid of by the settlement, 
every thing was accomplished that w T ouId 
have been by a decree to the effect above 
stated. The land and the rents and profits 
that had accrued became subject to the judg- 
ment; and this is what, as is apparent, was 
intended by the parties, in their arrangement. 

Neither does the entry of satisfaction of the 
judgment after the sale in any way affect the 
right of the plaintiffs to the rents and profits. 
They were in court, awaiting the result of 
the litigation, to be applied to the judgment; 
and, in equity, were immediately applicable, 
when the right under the mortgage was dis 
posed of. Besides, the whole scope of the 
settlement clearly shows, that it w r as intended 
by all parties concerned, that the premises 
covered by the mortgage, and the rents and 
profits that had accrued and of right be- 
longed to the judgment creditors, should be 
applied to the plaintiffs* demand. Butler had 
nothing to say in the matter, as he had ad- 
mitted this right in his answer. 

I am satisfied, therefore, that there is suf- 
ficient equity in the bill to entitle the plain- 
tiffs to this fund, and that the demurrer 
should be overruled. 



Case Wo. 14,697. 

UNITED STATES v. BUTUER. 

[1 Cranch, C. O. 373.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Assault axi> Battery— Slavic. 

Assault and battery of a slave is an indictable 
offence. 

Indictment [against Isaac Butler] for beat- 
ing a woman of color (a slave) to her damage, 
and against the peace and dignity of .ne gov- 
ernment of the United States. 

Mr. Hamilton, for the traverser, contended 
that beating a slave was not an indictable 
offence. 

CURIA, contra. The property which a 
man has in a slave is not of the same nature 
as his property in a horse. It is only a 
right to his perpetual service. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case !No. 14,698. 

UNITED STATES v. BUTLER. 

[1 Cranch, C. O. 422.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Witness— Appearance— Case Continued. 
If a witness appear in court at the term men- 
tioned in his recognizance, and no default be en- 
tered against him at that term, and the recogni- 
zance be not respited, he is not bound by the 
recognizance to attend at the following term, al- 
though the cause should be continued. 

Scire facias against a surety of a witness, 
bound by recognizance to appear at June 
term, 1804, and not to depart without leave 
of court. The breach assigned -was that the 
witness failed to appear according to the re- 
cognizance. Upon the trial of the issue the 
evidence offered, to show the breach, was a 
record of November term, 1804, stating that 
the witness was called and failed to appear. 
There was no record of the respite of the re- 
cognizance, nor of a continuance of it, nor of 
any order for the witness to attend again. It 
appeared, upon the record of June term, that 
the witness was allowed for four days* at- 
tendance on the prosecution at that term. 

THE COURT (nem. con.) said that the rec- 
ord of the default of the witness at November 
term was not evidence of a breach of the re- 
cognizance by not appearing, unless there 
was a record of a respite, &c, and even then 
it was doubtful whether the breach assigned 
should not be that the witness had departed 
without leave of the court. 

Yerdict for the defendant. 



(Case No. 14,700) U. S. v. -BUTLER 

during their term of servitude by law, or 
mulattoes, during their term of servitude by 
law, were excluded by that act. 



Case Wo. 14,699. 

UNITED STATES v. BUTLER. 

[2 Cranch, C. C. 75.] * 

Circuit Court, District of Columbia. June 
Term. 1812. 

Witness— Slave— Free Negroes. 

1. A slave is not a competent witness against 
a free black person, in a capital case. 

2. But free blacks, unless they are in a state 
of servitude by law, are competent witnesses 
against free blacks. 

Indictment for arson in burning the stable 
of Hieronimus. 

Mr. Jones, for the United States, offered a 
slave as a witness. 

Mr. Key, for defendant [Minta Butler, a 
free black woman], objected that be was not 
a competent witness against a free negro in 
a capital case. 

Mr. Jones admitted the objection to be good. 

Mr. Key then objected to free negroes as 
witnesses against the prisoner, and cited the 
Maryland act of 1717, c. 13, § 3. 

But THE COURT (FITZHUGH, Circuit 
Judge, absent,) said that only free negroes, 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 14,700. 

UNITED STATES v. BUTLER et al.i 

[1 Hughes, 457.] 2 

Circuit Court, D. South Carolina. April 1877. 

Indictment — Finding and Entry— Grand Jury 
—Challenge to Array— Petit Jurors— Chal- 
lenges— Conspiracy — Circuit Court Jurisdic- 
tion. 

1. It is not necessary that the finding of a 
grand jury upon a bill of indictment presented 
by them should be read in open court. 

2. The handing of the bill to the clerk in open 
court, and the entry of it by him on the records, 
is a sufficient publication of the finding of the 
grand, jury. 

3. A challenge to the array of the grand jury 
cannot be made after the jury is organized and 
has entered upon its duties. 

4. The jurisdiction of the United States cir-' 
cuit court for the district of South Carolina ex- 
tends throughout the entire state. 

5. The district attorney is not bound to furnish 
the defendants with the names of the prosecutor 
and witnesses in a criminal case not capital. 

6. In challenging the petit jurors, the right of 
peremptory challenge need not be exercised until 
the opportunity of rejecting for cause is afforded. 

7. In presenting jurors for challenge, the gov- 
ernment must first exercise its right, and then 
the defence. 

S. As the government is allowed the right of 
peremptory challenge, it cannot ask a juror to 
stand aside until the panel is exhausted before 
challenging for cause or peremptorily. 

9. It is a good cause of .challenge to a juror, 
that he has voluntarily joined the Rebellion. See 
Rev. St. § 820. 

10. To convict under this indictment, for con- 
spiracy contrary to the provisions of sections 
5508 and 5520, Rev. St., it is not necessary to 
find that the conspiracy charged was formed 
against the voter named in the indictment alone. 
It is sufficient if it is made to appear that he 
was included among persons actually conspired 
against. 

11. Every member of a conspiracy is respon- 
sible, personally, for the acts of every member 
thereof, done in furtherance of its illegal pur- 
poses, whether he he himself present or not.- 

12. A "reasonable doubt" is something more 
than a captious doubt. It must be a doubt for 
which a reason can be given. 

[Cited in U. S. v. Stevens, Case No. 16,392.] 

13. All citizens of the United States, whether 
white or black, are included within the protec- 
tion of the statute alleged to have been violated 
by the defendants. 

.This was an indictment for conspiracy 
against one David Bush to prevent him from 
giving his support in favor of the election of 
one Robert Smalls as a member of congress, 
etc. The indictment -was drawn under the 
provisions of sections 5508 and 5520 of the 
Revised Statutes of the United States. It 

i This report of the case has been prepared for 
this volume [1 Hughes] by William Stone, Esq., 
late United States Attorney for South Carolina. 

2 [Reprinted by permission.] 
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consisted of five counts as originally drawn, 
but the first count was held bad upon de- 
murrer. 

[An information filed by the district attor- 
ney against the same parties was quashed. 
Case No. 14,701.] 

The indictment was as follows, the formal 
parts being omitted: 

First Count. That Andrew Pickens Butler, 
George W. Croft, August P. Brown, Abner 
W. Atkinson, George W. Bush, George B. 
Bush, Paul F. Bowers, Augustus McDaniels, 
William S Bush, John Bowers, Whitmore 
W. Stallings, and John M. Bush, together 
with divers other evil-disposed persons, to 
the jurors aforesaid as yet unknown, late of 
Aiken county, South Carolina, on the 18th 
day of September, A. D. 1876, at Aiken coun- 
ty, in the state of South Carolina, in said 
district, and within the jurisdiction of this 
court, unlawfully did conspire together to 
prevent, by force, intimidation, and threat, 
one David Bush, a male citizen of the state 
of South Carolina, and of the United States, 
who was then and there lawfully entitled to 
vote at any election by the people in said 
county, state, and district, from giving his 
support and advocacy in a legal manner to- 
ward and in favor of Christopher C. Bowen, 
John Winsmith, Thomas B. Johnston, Tim- 
othy Hurley, William B. Nash, Wilson Cooke, 
and William F. Meyers, lawfully qualified 
persons, as electors for president and vice- 
president of the United States, contrary to 
section 5520 of the Revised Statutes of the 
United States, etc. 

Second Count. That Andrew Pickens But- 
ler, etc., together with divers other evil-dis- 
posed persons, to the said jurors now un- 
known, late of Aiken county, in the state of 
South Carolina, on the 18th day of Septem- 
ber, 1876, at Aiken county, in the state of 
South Carolina, in said district, and within 
the jurisdiction of this court, unlawfully did 
conspire together to prevent, by force, in- 
timidation, and threat, one David Bush, a 
male citizen of the United States and of the 
state of South Carolina, who was then and 
there lawfully entitled, as an elector, to vote 
at any election by the people in said county, 
state, and district, from giving his support 
and advocacy in a legal manner toward and 
in favor of the election of one Robert Smalls, 
a lawfully qualified person, as a member of 
the forty-fifth congress of the United States, 
contrary to section 5520 of the Revised Stat- 
utes of the United States, etc. 

Third Count. That Andrew Pickens But- 
ler, etc., together with divers other evil-dis- 
posed persons, to the jurors aforesaid now 
unknown, late of Aiken county, in the state 
of South Carolina, on the 18th day of Sep- 
tember, in the year 1S76, at Aiken county, in 
the state of South Carolina, in said district 
and within the jurisdiction of this court, un- 
lawfully did conspire together to injure in 
his person and property one David Bush, a 
male citizen of the United States and the 



state of South Carolina, of African descent, 
who, then and there, was lawfully entitled 
to vote at any election by the people in said 
county, state, and district, on account of his 
giving his support and advocacy in a legal 
manner in favor of the election of one Rob- 
ert Smalls, a lawfully qualified person, as a 
member of the forty-fifth congress of the 
United States, contrary to section 5520 of the 
Revised Statutes of the United States, etc. 

Fourth Count. That Andrew Pickens But- 
ler, etc., together with divers other evil-dis- 
posed persons, to the jurors aforesaid as yet 
unknown, late of Aiken county, in the state 
of South Carolina, at Aiken county, in the 
state of South Carolina, in said district, and 
within the jurisdiction of this court, on the 
sixteenth day of September, in the year 
eighteen hundred and seventy-six, unlawful- 
ly did conspire together to injure, oppress, 
threaten, and intimidate one David Bush, a 
male citizen of the United States, and of the 
state of South Carolina, of African descent, 
of the age of twenty-one years and upwards, 
and duly qualified to vote at any election by 
the people in said county, state, and district, 
in the free exercise of the right and privilege 
secured to him by the laws of the United 
States, to wit, in the free exercise of the right 
and privilege secured to him by section two 
thousand and four of the Revised Statutes of 
the United States to vote at a general elec- 
tion by the people, held on the Tuesday next 
after the first Monday in November. A. D. 
one thousand eight hundred and seventy-six. 
without distinction of race, color, or previous 
condition of servitude, on account of the race 
and color of him, the said David Bush, con- 
trary to the provisions of section five thou- 
sand five hundred and eight of the Revised 
Statutes of the United States, etc. 

Fifth Count. That said Andrew Pickens 
Butler, etc., together with divers other evil- 
disposed persons, to the jurors aforesaid as 
yet unknown, late of Aiken county, South 
Carolina, on the sixteenth day of September. 
A. D. eighteen hundred and seventy-six, at 
Aiken county, in the state of South Carolina, 
in said district, and within the jurisdiction 
of this court, unlawfully did conspire to in- 
jure, oppress, threaten, and intimidate one 
David Bush, a male citizen of the United 
States, and of the state of South Carolina, of 
African descent, of the age of twenty-one 
years and upwards, and duly qualified as an 
elector, to vote at any election by the people 
in said county, state, and district, for repre- 
sentatives in the congress of the United 
States, in the free exercise of the right and 
privilege secured to him by the laws of the 
United States, to wit, in the free exercise of 
the right and privilege secured to him bi- 
section two thousand and four of the Revised 
Statutes of the United States to vote, without 
distinction of race, color, or previous condi- 
tion of servitude, for a representative in the 
congress of the United States from the Fifth 
congressional district of the state of South 
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Carolina, at an election held on the Tuesday 
next after the first Monday in November, A. 
D. one thousand eight hundred and seventy- 
six, on account of the race and color of him, 
the said David Bush, contrary to the provi- j 
sions of section five thousand five hundred ] 
and eight of the Revised Statutes of the 
United States, etc. 

On the case being called, on motion of the 
defendants' counsel, the case against A. P. 
Butler was continued, on the ground that he 
was a member of the state senate of South 
Carolina, which was then in session. The 
counsel for the defence moved that their 
clients be not compelled to answer to the in- 
dictment, on the ground that it was not a 
legal indictment, as there had been no formal 
publication of the finding of the grand jury 
in court. 

BOND, Circuit Judge, stated that he re- 
membered the circumstances of the finding of 
this indictment. It had been brought in by 
the grand jury, the foreman had handed it to 
the clerk, by whom it was handed to the 
court for inspection, and afterwards it was 
handed back to the clerk for entry. The 
names of the grand jurors had been called 
out, and they had been asked if this was 
their finding, and they had answered that it 
was. That the handing of the indictment to 
the clerk, and the entry of it on the record 
was all the publication ever intended. It 
was not meant that the whole world should 
know who were indicted, and for what of- 
fences, because the accused could then escape. 
WAITE, Circuit Justice, stated that he had 
never known any other practice. 

The counsel for the defendants continued 
to urge their objection to the indictment up- 
on this ground, but the court adhered to its 
ruling. The defendants* counsel then chal- 
lenged the array of the grand jury on several 
grounds, the principal of which were the fol- 
lowing: The grand jurors who were sum- 
moned and appeared at the present term of 
the court were not designated, according to 
the mode of forming such juries, then prac- 
ticed in the state courts of the state of South 
Carolina so far as such mode was practicable 
in this, that the commissioners who selected 
the citizens whose names were placed on the 
jury list, were designated by ofiicers in the 
judiciary department of the United States 
government, and were not officers elected by 
the people, nor appointed by the executive 
department, as are the like jury commission- 
ers elected and appointed by the state laws' 
which regulate the practice of forming juries 
in the state courts, and that for the purpose 
of forming said juries, neither the rule LI of 
the circuit courts, of the United States for the 
district of South Carolina, nor the order of 
the circuit court of December 8th, 1876, under 
which the said juries were formed, conformed 
the designation and impanelling of juries to 
the laws and usages relating to jurors in the 
state courts, in force in said state, at the 
date of such order as required by section 800 
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of the Revised Statutes of the United States. 
That the commissioners so designated by the 
order of the court for the selection of said 
juries were themselves ofiicers of the govern- 
ment, and were not calculated to be most 
favorable to an impartial trial in cases of 
prosecutions by the government. That the 
writs of venire were served and returned by 
the United States marshal for the Eastern 
district of South Carolina, R. M. "Wallace, 
Esq., who is not "an indifferent person," as 
required by section SOS of the United States 
Revised Statutes. That the array of grand 
jurors returned and accepted is composed of 
&\e persons who are not in the venire, and 
are not returned as additional grand jurors 
as required by section SOS of the United 
States Revised Statutes, having been returned 
as additional jurors by the United States 
marshal under an order of a judge of the 
United States court, not issued in the case 
contemplated by said section, viz., "If, of the 
persons summoned, less than sixteen attend, 
they shall be placed on the grand jury, and 
the court shall order the marshal to summon, 
either immediately, or on a day fixed, from 
the body of the district, and not from the by- 
standers, a sufficient number of persons to 
complete the grand jury;" whereas these 
challengers say that eighteen of the grand 
jurors summoned appeared, and the addi- 
tional grand jurors summoned by said order 
were not necessary to complete said grand 
jury. The additional grand jurors so sum- 
moned were not from the body of the dis- 
trict, as required by section 808 of the Re- 
vised Statutes. 

The commissioners designated by the said 
order of 8th December, 1876, were not per- 
sons residing in the Eastern district of South 
Carolina. The citizens selected by the said 
commissioners were not selected from the 
several counties composing the district of the 
state in which the trial is proposed to be had, 
in which the accused reside, and in which 
the alleged offences were said to have been 
committed, viz., the Eastern district of South 
Carolina; but a portion of the citizens so 
selected were selected from counties within 
the Western district of said state. The court 
disallowed the challenge to the array on the 
ground that such a challenge must be made 
before the jury is impanelled, and that it can- 
not be made after it has been organized and 
has entered upon the discharge of its duties. 
As to the objection that the grand jurors 
were not all drawn from the Eastern district 
of South Carolina, the court held; "As to the 
question of the jurisdiction of this court 
throughout the entire state of South Caro- 
lina, we decide, for the purposes of this trial, 
in favor of the jurisdiction. This is in ac- 
cordance with the uniform practice of the 
court, without objection from any quarter, for 
nearly half a century. If, after the trial, it 
is thought desirable to bring the point again 
to our attention we will consider it, and, in. 
case of disagreement between us as to its 
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proper determination, certify it to the su- 
preme court for decision." 

It was then moved to quash the indictment 
upon the same grounds as those urged in the 
challenge to the array, but the court over- 
ruled the motion. A demurrer was thereupon 
filed to the indictment. 

The grounds of demurrer were substan- 
tially as follows: As to the first Ojunt— (1) 
That the force, intimidation, and threat there- 
in charged are not particularized. (2) That 
the support and advocacy therein set forth 
are not particularized. (3) That the legal 
manner of giving such support and advocacy 
is not particularized. (4) That the* support anil 
advocacy are not stated to be in favor of the 
persons named as electors. (5) That the per- 
sons named as electors are not stated to have 
been qualified at any time or place. (6) 
That no place in Aiken county has been spec- 
ified as the place where the alleged con- 
spiracy was formed. (7) That no election, 
nor time, nor place thereof is alleged. As to 
the second count— Same as to first count ex- 
cept (4) That Robert Smalls is not stated to 
have been a lawfully qualified person as 
member of congress at any time or place. 
<5j That it is not stated that the said Robert 
Smalls was a candidate. (6) That it is not 
stated from what state or congressional dis- 
trict said Robert Smalls was to be elected, 
nor from what congressional district he was 
a lawfully qualified person as a member of 
congress. As to the third count— Same as 
first count, except 2d and 5th grounds. (2) 
That no mode or means of injuring the said 
David Bush in his person or property Is al- 
leged. (5) That it is not stilted from what 
congressional district the election of said 
Robert Smalls was sought to be supported 
and advocated, nor from what election dis- 
trict he was a lawfully qualified person as a 
member of congress. That as to all of said 
first, second, and third counts in said indict- 
ment, race, color, or previous condition is 
not alleged to be the motive or object of said 
conspiracy. As to the fourth count— (1) 
That the injuring, oppressing, threatening, 
and intimidating therein charged are not par- 
ticularized. (2) That the description of gen- 
eral election and of the people who were to 
vote thereat is too vague and indefinite. (3) 
That the election mentioned therein is de- 
scribed as an election held, and not as one to 
be holden. (4) That David Bush is alleged 
as qualified to vote without specification of 
time or place. (5) That the race and color of 
said David Bush, on account of which the of- 
fence is alleged to have been committed, are 
not specified. (6) That the right and privi- 
lege therein alleged to be secured to the said 
David Bush by section 2004 of the Revised 
Statutes of the United States as matters of 
law, are not secured by said section. (7) 
That section 5508 does not prohibit or punish 
the violation of the specific rights declared 
and set forth in section 2004, and the alleged 
violation of rights and privilege specifically 
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declared in section 2004 is not in law con- 
trary to the provisions of section 5508, as al- 
leged. As to the fifth count— Same as to the 
fourth count except third. (3) That no such 
election as that at which David Busli is al- 
leged as duly qualified as an elector to vote, 
can be holden. As to all of said counts- 
CD That no one of said counts alleges with 
sufficient particularity the election at which 
David Bush was lawfully entitled to vote. 
(2) That the conspiracy charged in each and 
every count is alleged in terms too vague, 
general, insufficient, and uncertain to afford 
the accused proper notice to plead and pre- 
pare their defence, and they set forth no 
specific offence under the law. (3) That no 
one of said counts contains a charge of crim- 
inal matter, indictable under the constitution 
and laws of the United States. (4) Because 
each of the sections under which this prose- 
cution is prosecuted, in so far as it creates 
offences and imposes penalties, is without 
warrant from the constitution, and is an in- 
fringement of the sovereignty of the states 
and the people. (5) That this court has no 
jurisdiction to take cognizance of the offences 
set forth in any of said counts. (6) That no 
criminal intent is alleged in any one of said 
counts. 

William Stone, U. S. Atty., E. Earle, Asst. 
U. S. Atty., and D. T. Corbin, for the United 
States. 

James Aldrich, Le Roy F. Youmans, Simon- 
ton & Barker, D. S. Henderson, C. Richard 
Miles, and Edward McCrady, Jr., for defend- 
ants. 

After argument by the defendants' coun- 
sel and the counsel for the United States, the 
court, by WAITE, Circuit Justice, pronoun- 
ced the following opinion as to the demurrer: 

The first count is bad. Section 5520 makes 
it an offence to conspire to prevent by force, 
etc., any citizen, etc., from giving his support 
or advocacy, in a legal manner, toward or in 
favor of the election of any legally qualified 
person as an elector for president or vice- 
president. In this count the allegation is not 
that the support or advocacy to be prevented 
was of the election of the persons named as 
electors, but of the persons themselves. The 
offence consists only in the conspiracy to pre- 
vent the support and advocacy of the election. 
The demurrer to this count is, therefore, sus- 
tained. As to the other counts the demurrer 
is overruled, without prejudice, however, to 
the rights of the defendants to renew their 
objections upon a motion to arrest, if they 
shall so desire. 

The defendants thereupon severally plead- 
ed "not guilty." 

The counsel for defence asked that they be 
furnished by the district attorney with' the 
names of the prosecutor and the witnesses, 
but the CHIEF JUSTICE stated that there 
was no practice justifying such a demand. 

It was then moved that the government be 
required to elect one of the four counts of 
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the indictment upon which to proceed. The 
-counts charge offences under different stat- 
utes, the penalties being different. They 
.also charge offences growing out of different 
transactions, and they charge offences grow- 
ing out of transactions on different days, the 
offences charged in the first two counts being 
alleged to have been committed on the 18th 
September, and those in the last two on the 
16th September. 

BOND, Circuit Judge, announced the deci- 
sion of the court that there was no reason to 
-compel the government to elect at that stage 
of the proceedings. 

Counsel for the defence then asked the priv- 
ilege of entering a challenge to the array of 
the petit jury (pro forma), on the same 
grounds as the challenge to the grand jury. 
Oranted. 

Mr. Xoumans, for the defence, said that be- 
fore the clerk proceeded to impanel the jury 
he would like to ask for information whether 
the peremptory challenges must be exhausted 
before any challenge for cause was made, or 
vice versa, or whether it was a matter of in- 
■difference. 

BOND, Circuit Judge, replied that counsel 
might do either one or the other, but as there 
were only three peremptory challenges, it 
would be very foolish to exhaust them before 
ohallenging for cause. 

After some further discussion it was de- 
cided that each juror should be subject first 
to the challenge of the government, and aft- 
erwards of the defence. 

The impanelling of the jury was proceeded 
with, until one Haines was called. He was 
examined on his voir dire, and was then told 
by the counsel for the government to stand 
4iside. The defence objected, and insisted 
that the prosecution must either exercise its 
right of challenge or waive it entirely and 
at once. For the prosecution it was contend- 
ed that the right of qualified challenge in the 
courts of the United States was sustained by 
the supreme court of the "United States in the 
case of U. S. v. Marchant, 12 Wheat. [25 U, 
S.] 480. The rule laid down in that case was 
subsequently followed in the circuit court 
for the Eastern district of Pennsylvania in 
the case of U. S. v. Wilson [Case No. 16,730]. 
The court held that this rule was in force 
when the government had no right of per- 
emptory challenge, but as the light of chal- 
lenging jurors peremptorily has been given 
the prosecution, it should stand on the same 
footing with the defence, and either exercise 
the right of challenge at once or not at all. 

When Hutson Lee was called, and while 
under examination on his voir dire, he was 
•asked whether he had not voluntarily served 
in the Confederate army. He replied that he 
had. He was thereupon challenged for cause, 
In accordance with the provisions of section 
620 of the Revised Statutes. The counsel for 
the defence objected to the challenge on the 
ground that the disqualification had been re- 
moved, together with other disabilities. And 



on the further ground that congress had no 
right to append a penalty to a statute regu- 
lating the qualifications of jurors. The court 
decided that it was not a penalty, but a right 
of challenge given to the government by posi- 
tive act of congress, which the court had no 
choice but to observe until it was repealed. 

The jury being impanelled, each juror was 
required to take and subscribe the special 
oath as provided by section 822 of the Re- 
vised Statutes. 

The examination of witnesses continued for 
ten days. Only a brief narrative of the 
events testified to can be given. To an un- 
derstanding of them, a description of the 
place where they occurred is necessary. The^ 
Port Royal Railroad extends from Augusta 
to Port Royal and Beaufort. It crosses the 
Savannah river a few miles below Augusta, 
at a point known as the Sand Bar Ferry. A 
few miles below the point of crossing is a 
station called Jackson's. Seven or eight miles 
further down is another station called Ellen- 
ton. Here is a settlement of some five or six 
families, containing about ten white male 
adults. The county line separating Barnwell 
county from Aiken county is between two 
and three miles east of Ellenton. A mile to 
the north of Ellenton is a stream which emp- 
ties into the Savannah river, called the Upper 
Three Runs. It is crossed at a point known 
as the Union Bridges, one and a half miles 
from Ellenton, and at Rouse's Bridge, four or 
five miles further up the stream. Aiken and 
Augusta are each about twenty miles distant 
from these bridges, the former being nearly 
due north from them, the latter northwest 
from them. Barnwell Court House is about 
eighteen miles due east from Rouse's Bridge. 
No villages are between Ellenton or Rouse's 
Bridge and any of these points. 

The government did not attempt to prove 
the existence of the conspiracy alleged in the 
indictment, except by circumstantial evidence. 
The evidence for the prosecution was there- 
fore directed to proof of acts done and dec- 
larations made by the alleged conspirators 
before and at the doing of the overt acts. 

As to the acts proved: On Friday, Sep- 
tember 14th, 1876, one Peter Williams, a 
young colored man, was taken from the house 
of another colored man where he had been 
staying, by several white men, and told that 
he had to go to a trial justice's for an al- 
leged assault on one Mrs. Harley and her 
son, a boy of nine or ten years of age. He 
was taken to the road, where Mr. Harley, the 
husband of Mrs. Harley, and others were, 
was struck three times by him in the face, 
then, after turning away, and endeavoring to 
run from his captors, he was pursued and 
shot at, and severely wounded. From the 
effects of these wounds he died several days 
afterwards. After he was shot he was put 
on a wagon by Harley and his friends, and 
taken to his (Harley's) house. Here Mrs. 
Harley was called out to- see him. She said 
he was not the man who struck her. While 
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lying in the wagon, one of the white men 
put a pistol to his heel and shot him, the 
ball coming out at the calf of the leg. He 
was taken a short distance up the road, 
thrown into a fence corner, and a white man 
stood guard over him, declaring that he should 
not be moved until he died. Later that after- 
noon a writ was issued by Trial Justice Grif- 
iin (colored) for the arrest of this Peter Wil- 
liams and one Pope for the assault on Mrs. 
llarley. Angus P. Brown, one of the defend- 
ants, was deputed as a special constable to 
serve it. On Saturday the whites, to the 
number of nearly two hundred, m gathered 
near Mrs. Harley's with arms and mounted. 
Harley lived seven or eight miles northwest 
from Rouse's Bridge. The whites, under 
command of Angus Brown, left Harley's 
Saturday afternoon to go in the direction of 
Rouse's Bridge. They passed the store of 
one Chavis. where a few colored men had 
been in the habit of meeting on Saturday 
afternoon to talk over matters of interest to 
them. The members were Republicans. As 
the whites passed the store they made threats 
against a prominent colored Republican 
named Holland, who had been a trial justice 
in Aiken county. Afterwards a large body of 
armed white men gathered in the neighbor- 
hood of Hamburg, and went down towards 
Rouse's Bridge to join Brown's forces. Satur- 
day night many of the whites staid at Mat- 
lock Church, a few miles northwest from 
Rouse's Bridge. Sunday afternoon they went 
towards the bridge. The main body num- 
bered between two and three hundred. The 
Hamburg company had joined them at this 
time. Colonel A. P. Butler had met Captain 
Angus Brown on Saturday, and on Sunday 
he had command of the whites. They halted 
in an old held, a short distance from the 
bridge, and remained there some time. While 
they were there, three colored men were shot. 
One of them, Henry Campbell, was trying to 
escape from some whites who had taken him 
prisoner, and who had taken away from him 
his gun. He afterwards died from his 
wounds. The two others were without arms 
when shot, and were trying to get out of the 
way of the whites. The movements of the 
whites had alarmed the colored men, and a 
small party of them were near Rouse's Bridge 
on Sunday. Some of them had arms. After 
three of their number had been shot, the 
whites sent to them to have a "compromise." 
Six from each side went near Weatherby's 
store, a short distance west of the bridge. 
The whites said they had a warrant for 
Frederick Pope, and exhibited it. The col- 
ored men said he was not with them, and 
that if they found him they would take him 
to Aiken and deliver him up. Both parties 
then agreed to go home. That afternoon, on 
the south side of the T7nion Bridges, some of 
the colored men had assembled at a place 
where they held their religious meetings. 
They were greatly alarmed at the action of 
the whites, and most of them concluded to 



sleep in the woods that night, and remain 
together as much as possible. Just at dusk r 
some of the whites who had been at Rouse's 
Bridge came across Union Bridges on their 
way home. They passed the colored people 
without molestation. A gun was tired after 
a man named Ashley had passed. It was 
probably discharged by one of the negroes. 
No one was injured by it. Soon afterwards 
a body of whites came up to the bridge and 
fired into the negroes, killing one of their 
number, Basil Bryant, instantly. Some of 
the negroes then returned the tire, and a fu- 
silade was kept up a few minutes from both 
sides. No serious injuries followed. The 
whites turned back and the negroes remained 
in the swamp near the bridge. Monday, the 
negroes from the neighborhood of Rouse's 
Bridge came to Union Bridges. They con- 
sulted together as to their course. They then 
went to Ellenton to the number of seventy- 
five or one hundred. Many had arms. They 
remained there an hour or so. Here they 
were met by one Simon Coker, a colored man,, 
who was a member of the legislature from 
Barnwell county. He lived at Robbins's, a 
station on the Port Royal Railroad, seven 
miles southeast from Ellenton. Coker ad- 
vised them to go home, as he didn't think the 
white people would trouble them. They took 
his advice and left in the direction of their 
homes. Sunday night most of the whites re- 
mained at Myers's, eight or ten miles from 
Rouse's Bridge, on the Augusta road. Sun- 
day afternoon a messenger was sent to Aiken, 
and Captain G. W. Croft took command of a 
party of white men, who left there late Sun- 
day night for Ellenton. But the colored peo- 
ple had sent messengers to Aiken, who had 
reported on Sunday afternoon to the sheriff 
of that county that the whites were shooting 
some of their men, and asking him to go 
down and protect them from further violence. 
He did not conclude to go until Monday morn- 
ing. When he did leave he took along his 
son and three other white men as a posse. 
He reached Myers's that afternoon and re- 
mained there. Croft's company joined the- 
whites about Cowden plantation, near Jack- 
son's Station. The entire body, under Colo- 
nel Butler, went towards the railroad. A 
freight train had run off the track that morn- 
ing one and a half miles below Jackson's, 
and the engine and some cars had fallen over- 
on the side of the track. As the whites ad- 
vanced their skirmishers were thrown out, 
and by some of the number a negro named 
Finissee, seen near the track, was shot to 
death. He was unarmed at the time; after 
he was shot his right ear was cut off. The 
whites then proceeded towards Ellenton, 
crossing the runs at Union Bridges. On their- 
way, a portion of the column went to the 
house of a colored woman named Joanna 
Bailey. Two of the defendants, Paul and 
John Bowers, went into the house and found 
there one Wilkins Hamilton, a nephew of 
Joanna. He had been shot in the leg the- 
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night before at Union Bridges. He was un- i 
armed when these two entered the house, and j 
offered them no resistance. Five pistol-halls j 
were shot into him by these two men, in the 
presence of his aunt, killing him instantly. | 
They rejoined the column, and proceeded with j 
it to Ellenton. Xear the station they killed , 
another colored man, John Kelsey, who was 
trying to escape from them. Afterwards the 
column turned and went by the house of 
some colored people, named Kelsey. Six 
young colored men had eaten dinner there. 
As they heard the advancing column of 
mounted men they ran from the house. Dav- 
id Bush and Sam Brown, a deaf and dumb 
boy, were killed by the whites in the field 
near the house. Warren Kelsey was killed in 
his yard, in the presence of his wife and 
family, while begging for his life and promis- 
ing to vote the Democratic ticket. The 
whites, after going about a mile beyond this 
place, returned to Ellenton. The main body 
of them encamped there that night. 

The following morning the whites moved to- 
wards Rouse's Bridge, by the road on the 
east side of the runs. The negroes who were 
in the swamp above the bridge heard a great 
shouting from the women about nine o'clock 
in the morning, that "the Yankees had come." 
They therefore came out of the swamp, and 
found that a detachment of United States 
troops, under the command of Captain Lloyd 
and Lieutenant Hinton, had marched from 
Aiken pursuant to orders from General Ru- 
ger, to see what was going on. They halted 
not far from Rouse's Bridge, on the west side 
of the runs. The negroes were delighted at 
the arrival of the United States soldiers. 
Some of them were on their knees praying, 
and saying, "Thank God, the Yankees have 
come." As some of the negroes came up 
there was firing heard towards the swamp, 
and the officers were told that the whites had 
shot one of the colored men. Presently 
there was a cry, "Here they come." Captain 
Lloyd and Liutenant Hinton looked down the 
road and saw an armed body of white men 
approaching. They walked down the road 
to meet it. They stopped and spoke to one 
man at the head of the column. While they 
were talking with him Colonel Butler came 
up and asked what they proposed? They re- 
plied they had nothing to propose. After- 
wards Captain Croft and another man were 
sent to them by Colonel Butler, and they 
were asked what their orders were. They 
said simply to preserve the peace. Croft asked 
if they would disperse the negroes should 
the whites leave for home. They replied they 
would advise them to go home, and had no 
doubt 'they would do so. In about half an 
hour the whites rode off in the direction of 
Myers's and Augusta. The officers estimated 
the number of white men at between 300 and 
400, all well armed and mounted. The ne- 
groes in the swamp were estimated at from 
75 to 100, and their arms were very poor; 
many had no arms at all. 
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About the time of the conference between 
the army ' officers and Colonel Butler at 
Rouse's Bridge, a party of white men who 
had remained at Ellenton, and who were ap- 
parently under the orders of O. N. Butler, of 
Augusta, went to Robbins's Station on the 
Port Royal road. A construction train and a 
passenger train went down there, and the 
party under Butler found Simon Coker, whcv 
has been before alluded to as the man who 
had been at Ellenton the day before, and who 
had advised the negroes to disperse. He was 
going to the railroad station for the purpose 
of going down the road to Tennessee. He 
had his satchel in his hand, and was unarmed 
when taken prisoner by Butler's men. Both 
trains backed up ,to Ellenton, and Coker was 
taken out of the car. He was surrounded by 
many of the white men, and did not seem to 
realize that his life was in danger. About 
twelve o'clock, he was taken to an old field 
some 200 or 250 yards distant. The whites 
surrounded him, and a volley of bullets was 
shot into him, killing him instantly. He was 
left to lie where he had fallen, but after his 
death his pockets were examined by those 
who had participated in killing him. O. N. 
Butler, with several of the men who were at 
Ellenton when Coker was killed, had come 
down from Augusta on Monday morning in 
the train, and had got off at Jackson's Station 
with his men. They were all well armed. 
They met the whites under command ot A. P. 
Butler near the wrecked train on Monday 
forenoon, and went with them to Ellenton 
and co-operated with them on Monday fore- 
noon. On Tuesday afternoon, after Coker 
had been killed, a body of seventy or eighty 
white men, among whom were some of the 
men who had been with Colonel Butler at 
Rouse's Bridge on that morning when he said 
the whites would disperse and go peaceably 
to their homes, came to a field by the roadside 
about three miles below Ellenton, in which 
were William Goodwin and his son Charles, 
and Robert Turner and his son George, all 
colored, picking cotton. 

Robert Turner thus described what fol- 
lowed: "They flung open the big gate, and 
they all poured in like a storm, and went 
down to William Goodwin and took him and 
carried him outside of the fence, and enlisted 
him with the horse company; and my son had 
gone outside in the wood whilst they were 
tangling about, and he came back in the 
house and got in the house and sat down. 
. . . . They hunted all about in the cribs 
and the fodder-loft and everywhere else. 
They spied him, I suppose, when he went off 
out "of the field. They couldn't find him. 
After awhile two of them went into the 

house They took him out of the 

house. His wife beckoned to me 

I went to them and begged tliem not to kill 
my son; he was sick, and I knew he never 
would go out in any riot. I asked them, 
'Please not to kill him; he is a poor sickly 
: creature, and he never got in any disturb- 
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-ance.' .... Then they carried him off 
in the woods, him and William, to a thicket 
by the side of the branch, and killed him. 
- . . . I took my little wagon, and went 
and found him dead, and hauled him and 
fixed him and buried him." William Good- 
win's body was found the next day, with nine 
bullet-holes through it, in the swamp about 
one hundred yards from where George Tur- 
ner had been killed. 

On the following Thursday a body of armed 
white men, some of whom were proved to 
have been at Rouse's Bridge on Tuesday 
when the whites promised to go home peace- 
ably, went to the house of Dick Thompson 
(colored), a few miles from Rouse's Bridge, 
in Barnwell county. Here they found Thomp- 
son and one Edward W. Bush. Both were 
in the house unarmed, sitting on a bed. 
They were taken out of the house and carried 
-down a lane. Thompson was allowed to go 
back. Bush was taken down to the foot of 
the lane, and in about half an hour three of 
the wh'.te men fired each two shots into him, 
killing him instantly. His wife was at the 
house with three young children when he 
was taken out, and the children called to the 
men, "Don't kill papa." 

To prove the motive for the killing of these 
thirteen men whose deaths have been refer- 
red to, the prosecution introduced declara- 
tions of the alleged conspirators. The de- 
fendant, Atkinson, told Moore, one of the wit- 
nesses, before the occurrences, that the lead- 
ing rascals of the Republican party were go- 
ing to be killed before the election. That the 
Democrats would wade to their saddle-skirts 
in blood to carry the election. He advised 
Moore to join a Democratic club or he would 
not live until the election. The defendant, 
George W. Bush, told David Bush, in the 
presence of his wife, about two weeks before 
the riot, that he could not remain on his place 
unless he voted the Democratic ticket or re- 
fused to vote at all. On the morning of the 
<lay on which David Bush was killed, George 
W. Bush came to David's house. He was ab- 
sent, but his wife was at home. About thir- 
ty armed and mounted white men were with 
him. He took out a list which he called a i 
"dead list," and read from it the names of j 
several prominent colored Republicans in that 
vicinity who were to be killed. On this list I 
was the name of her husband. That even- 
ing, after her husband was killed, George W. 
Bush, with some of the men who were at her 
house in the morning, rode up. Bush with 
three or four others came to the house and 
told her her husband was killed, and his body 
was under a persimmon tree in the Kelsey 
field. On Monday, one Darius Weathersby 
(colored) was taken a prisoner by the whites. 
He was asked if he ever voted and if he 
would vote the Democratic ticket if turned 
loose. Some of the men said they were go- 
ing to kill the leading men. John Scott was 
taken a prisoner the same day, and remained 
under guard that night The white men told 



him that night they were going to kill every 
d d negro in the country. It was the lead- 
ing men they wanted. They said they were 
going to breakfast on Simon Coker. One of 
the white men got Scott off at daylight, and 
told him the men would kill him. He hid 
him in a store at Ellenton and saved his life. 
One Anselen Kelly heard a conversation be- 
tween two of the whites engaged in the riots 
some time before they took place. One of 
them in discussing the political campaign said 
that the plan was to kill eight or ten leading 
Republican negroes, and they could manage 
the balance. Berry Riley was told that if 
he voted the Republican ticket he would die, 
that the Democrats intended to carry the elec- 
tion if they had to wade to their saddle-skirts 
in blood. Willis Leddick heard the men of 
the company that went from Hamburg to 
join Captain Brown, on Saturday, September 
lGth, say they were going down to get Mink 
Holland, and stick his head up in Edgefield; 
that they were after the leading men; that 
this was a white man's government and they 
were going to have it. Columbus Roundtree 
was told that the whites intended to adopt 
the Mississippi plan— kill a few of the nig- 
gers and scare the balance. The defendant, 
George W. Bush, said that the riot was not 
started altogether in behalf of Mrs. Harley, 
but to win the election. Two colored men 
who had been sent to Aiken on Sunday for 
the sheriff, were captured by the white men 
going from Aiken to Ellenton, when about one 
and a half miles from Aiken. They were 
compelled to go back home as prisoners. 
About four miles from Aiken they were com- 
pelled by some of these men to get down on 
their knees, and made to swear that they 
would vote the Democratic ticket. Colonel 
A. P. Butler asked Bryant Council, who was 
taken prisoner by the whites on Monday, 
what his politics were. He replied that he 
had not determined. Butler told him to fall 
in line. Some of Butler's men struck him 
over the head with a gun. Albert Carroll was 
told that the whites were going to carry the 
election on the Mississippi plan, the shotgun 
policy. H. J. Miller (white) told Carroll a 
week after the Hamburg riot that the Demo- 
crats intended to carry the election if they 
had to kill every negro in the whole country. 
(Miller was on the stand as a witness for the 
defence, and did not deny this fact.) O. X. 
Butler was consulted by the whites as to 
what should be done with Coker. He said, 
"Kill him. All we want to do is to kill the 
leaders and then we can rule the others." In 
reply to the testimony adduced for the prose- 
cution the defence introduced evidence tend- 
ing to show that the gathering of whites ot 
Saturday and Sunday was for the purpose of 
assisting Captain Brown in executing the 
warrant for the arrest of Frederick Pope. 
That the conduct of the whites subsequently 
was justified by the action of the negroes, and 
that they were simply engaged in quelling a 
riot. That most of the negroes who were 
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shot or killed on Sunday *and Monday were 
the aggressors, and were shot in self-defence. 
It was shown that Mrs. Harley and her son 
had been assaulted on Friday by two un- 
known negroes. Suspicion rested on Peter 
Williams and Frederick Pope. Williams was 
captured, was struck in the face by Mr. Har- 
ley, then attempted to run and escape, but 
was pursued, shot, and afterwards carried 
into Harley's house. Mrs. Harley at first said 
he was the wrong man, but after seeing his 
face she said he was one of the men who was 
at the house, but not the one who struck her. 
That afternoon Trial Justice Griffin issued a 
warrant for the arrest of Williams and Pope, 
and appointed A. P. Brown special consta- 
ble to serve it No return was ever made 
upon the warrant. 

Saturday afternoon the whites gathered at 
Harley's, and started toAvards Rouse's Bridge 
to arrest Pope. Many of them slept at Mat- 
lock Church that night. Sunday morning 
they went on towards the bridge. That morn- 
ing, Dunbar Lamar came for Trial Justice 
Griffin saying that Colonel A. P. Butler had 
sent for him. He went to within a short dis- 
tance of the bridge, and found Butler there 
with about eight hundred white men. But- 
ler requested him to go down and talk to the 
colored people; that he wanted to make one 
more effort to quell the riot. In regard to 
the shooting of Henry Campbell on Sun- 
day morning, one Tavell swore that he saw 
a colored man in the field raise a gun and 
shoot, and that his mule was struck with 
shot. That he then fired, and shot the man 
apparently it the arm. Two witnesses, Ran- 
som and Page, testified that before Camp- 
bell was shot, they were surrounded by sev- 
eral negroes, and that threats were made to 
kill them. Page said he told the negroes 
that they had a warrant for Pope, and that 
he saw him among them, but they said they 
intended to protect him. At the conference 
held between the whites and negroes one of 
the negroes asked if the agreement for peace 
had anything to do with their voting. The 
whites replied that it had not Sunday after- 
noon the whites started to go towards their 
homes. Many of them remained all night 
at Myers's. That afternoon, one Solomon tes- 
tified that about sixty negroes were drilling 
in front of his store, „which was a short dis- 
. tance to the north of Union Bridges. Solo- 
mon made a list of their names in Hebrew, 
which his clerk, H. J. Miller, afterwards 
wrote out from his dictation. Towards dusk 
some of the white people passed Solomon's 
store to go across the bridges towards their 
homes in the direction of Ellenton. After 
four or five had passed, one Elmore Ashley 
passed on horseback. He testified that when 
about seventy-five yards from the bridge he 
was halted by some colored men there. One 
took his gun from him, but it was restored 
by another of the party. Some called out 
"Kill him!" He put spurs to his horse, and 
was fired at. Just as the gun was dischar- 
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ged his horse stumbled. He was not hurt. 
Several white men then rode down towards 
the bridge and fired at the negroes. The 
fire was returned. At the first fire from the- 
whites Basil Bryant was instantly killed. ^ A 
few of the white men were wounded with 
small shot. The whites retreated. Some 
went back to Myers's and reported that the 
negroes had ambushed and killed some of 
their number. Captain William D. Bush 
went to Augusta and reported all along the 
road that the negroes were rising and kill- 
ing white men. Small bands of armed ne- 
groes were reported at various points about 
Ellenton on Sunday. Sunday night, about 
eight or nine o'clock, one John Williams 
(white) was killed near Cowden, a planta- 
tion between Jackson's Station and Ellenton. 
He was with a man named Stallings when 
he was killed. Stallings testified that he was 
shot by negroes who were in the woods. 

Sunday night the telegraph wire was cut 
at the bridge just above Ellenton. Monday 
the whites, in command of A. P. Butler, 
went to the wreck of the train on the Port 
Royal Railroad. As they neared the road, 
there was a line of skirmishers deployed. A 
gun of some sort was fired by unknown par- 
ties, some of the shot from which struck one 
car 'of the freight train, while others struck 
the rails. Soon afterwards a colored man 
was seen crossing the track, and was shot 
and killed by the whites. (This man was 
Kit Finissee.) Colonel Butler sent orders to. 
the skirmishers after this man was shot ta 
be careful not to shoot their own men. O. 
X. Butler and some men from Augusta were 
met at this place. They joined the column 
and remained with it the rest of the day. 
From Cowden the whites went to Ellenton. 
On the way several prisoners were taken 
On arriving at Ellenton, a negro fired into 
the whites from behind a wood-pile. He was 
killed. (This was John Kelsey.) No body of 
negroes at Ellenton then. There was a great 
deal of shooting by the whites at Ellenton 
in all directions. From Ellenton the whites 
went towards the Kelsey House and the 
plantation of Major Crossland, half a mile 
or more beyond there. As the head of the 
column neared the Kelsey House six or seven 
men ran out and fired. The column was well 
closed up. No white man was shot The 
whites then fired and killed three of the 
men. The others escaped. After going up 
as far as Major Crossland's, the column re- 
turned to Ellenton by another road. A com- 
pany of white men from Edgefield joined 
Butler at this time. A. C. Jordan, a son of 
the sheriff of Aiken county, met Butler at 
Crossland's. He had left Aiken in company 
with the sheriff about ten o'clock that morn- 
ing. When within a few miles of Rouse's 
Bridge, the sheriff turned to go in that di- 
rection, as it was there that the negroes were 
who had sent for him. His son told him it 
would not be safe to go that way. They 
therefore went to Myers's, which they reach- 
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ed about three o'clock. The sheriff remained 
there, and told his son to go to Rouse's 
Bridge and to tell Colonel Butler, or who- 
ever was in command, that he thought the 
whites were in the right this time, and that 
if he wanted any assistance in quelling the 
riot to let him know, and he thought he 
could get it. Butler said he thought he 
had sufficient men to quell them. He said 
he had been asked to go to Ellenton, as the 
negroes were massed there. The whites re- 
mained at Ellenton that night, and put out 
pickets. A detachment under Captain Brown 
went across Union Bridges and staid there all 
night. Monday evening a party of white 
men from Barnwell were fired into about a 
mile from Robbins's Station on the road to 
Ellenton. They were going to Ellenton. It 
was dark, and it could not be told who did 
the shooting. One Robert Williams was kill- 
ed. Two others were wounded. Whites re- 
turned the fire. The whites fell back to Steel 
Creek Bridge. On Tuesday the main body 
of whites left Ellenton about seven o'clock 
to go to Rouse's Bridge, where the negroes 
were reported to be massed. The son of the 
sheriff, when nearing the bridge, was in 
command of the skirmishers on the left of 
the road. The skirmishers were dismounted. 
In their front were mounted "scouts." Some 
of the scouts testified that two negroes fired 
into them as they neared the bridge. Several 
of them returned the fire. By this time there 
was a great shouting across the bridge. 
When they reached the bridge the planks 
were off. The stream was forded, and the 
skirmish line advanced on the other side. 
It was then that the whites met the army 
officers. After the whites had agreed to dis- 
perse and go home, a request was made for 
volunteers to go to Ellenton, but Colonel 
Butler did not wish the men to go. 

Dr. William S. Cannon testified that he 
was at Ellenton on Tuesday. Saw Coker 
there, and spoke to him. Didn't know the 
white men who had him in charge. They 
were mostly strangers. He remained at the 
station until about one o'clock, reading pa- 
pers. When he left the depot he heard he 
had been shot half an hour before. His » 
killing didn't create much excitement. No- j 
"body seemed to know or care anything about 
it. He went home and ate dinner. After 
dinner rode back and looked at his body. \ 
He estimated the number of white men who ! 
were at Ellenton on Monday afternoon at ! 
from three hundred to five hundred. Their 
column was about half a mile long. \ 

Testimony was given tending to show that 
on Monday morning, ai Union Bridges, some 
of the negroes were noisy and were calling 
for "white blood." They had a drum Mon- 
day morning, and it was beaten when they 
went to Ellenton. No one was injured by the 
negroes at Ellenton or elsewhere on Monday, 
and no property was destroyed by them, so 
far as appeared by the evidence. A gin-house 
was burned on Sunday night some miles be- 
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low Ellenton. It - was not shown by what 
means it was set on fire. It was also proved 
by the witnesses for the defence that several 
white families were at Myers's on Monday 
and Tuesday for protection. On Wednesday 
night, September 20th, James Patterson, the 
sheriff of Barnwell county, was wounded in 
; the face and breast by shots fired at him 
when near Ashley's, five or six miles from 
Rouse's Bridge, in Barnwell county. He was 
riding in a buggy at the time with a friend. 
He could not tell who shot him. He remain- 
ed that night at Ashley's, and went home 
the next day. 

Trial Justice Griffin, a witness for the de- 
fence, testified that on Tuesday or Wednes- 
day—he thought it was Tuesday— he held an 
inquest as to John Williams,* the white man 
who was killed Sunday night. The jury did 
not view the body. Testimony was taken 
and the jury returned a verdict that deceased 
came to his death from gunshot wounds in- 
flicted by parties unknown. On cross-exam- 
ination, he said that Mr. Paul Hammond ad- 
vised him not to go home that evening after 
the inquest. He said he had promised his 
wife that he would do so if he were alive. 
A pass was therefore given him, which was 
produced. It was as follows: "Silver Bluff, 
S. C, September ISth, 18T6. Pass the bearer, 
Charles Griffin, on special business. A. P. 
Butler. Paul Hammond." The date is 
wrong. It should have been September 19th. 
Griffin left about half-past three o'clock for 
home. He lived towards Augusta, in Beech 
Island, some ten or fifteen miles from Silver 
Bluff. On his way home he was taken pris- 
oner by a party of about thirty men, who 
were going towards Augusta. They cursed 

him, called him a d d radical, and said 

they were going to kill him because he was a 
Republican. He pleaded for his life, and 
showed the pass which he had. They halted 
and consulted together, and finally released 
him. Before doing so, however, he promised 
not to vote the Republican ticket. After- 
wards, he came up to the main party. He 
promised them that if they would spare his 
life, he would not give any of the names that 
were there. The witness was asked the 
names of any of the party. He replied that 
he could not give it, unless it were forced out . 
of him. He was then asked if he felt that it 
would be unsafe to reveal the names now. 
and he said he believed the same party 
would, perhaps, hurt him if they could get 
him. Some of the same party he had seen 
on Sunday, at Rouse's Bridge. 

In reply to the evidence for the defence, 
the prosecution introduced evidence to show 
that the colored men who were at Kelsey's 
did not fire guns at all. Also that the firing 
on Tuesday morning, at Rouse's Bridge, was 
commenced by the whites. Matt Scott (col- 
ored) was shot, and still carries the bullet 
under the skin. He was unarmed. He said 
the bullets whistled around him "like bees 
around a gum." His brother Isaac said he 
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and Matt were going down the hill to cross 
the bridge, to get with the rest of the negroes. 
That he didn't know there were any white 
people near. They were shot at, and he was 
shot in the right thigh. He turned and ran 
up the hill. He ran twenty or thirty yards, 
,then turned and fired his gun— an old shot- 
gun. Then he ran across the hill, the white 
.men after him. He fell into a deep gully, 
and thought that he thus saved his life. 

The testimony having closed, and argu- 
ments having been made for the prosecution 
and defence, WAITE, Circuit Justice, charg- 
ed the jury as follows: 

The defendants, George W. Croft, Angus P. 
Brown, Abner W. Atkinson, George W. Bush, 
■George B. Bush, Paul F. Bowers, Augustus 
McDaniels, William L. Bush, John Bowers, 
Whitmore W. Stallings, and John M. Bush, 
are on trial before you upon the second, third, 
fourth, and fifth counts of the indictment 
alone, as the first count has been adjudged 
to be insufficient in law. The second and 
third counts are predicated upon section 5520 
of the Revised Statutes of the United States, 
which, so far as it is applicable to this case, 
jprovides that if two or more persons con- 
spire to prevent by force, intimidation, or 
threat any citizen who is lawfully entitled 
to vote, from giving his support or advocacy, 
in a legal manner, toward or in favor of the 
election of any lawfully qualified person as a 
member of the congress of the United States, 
or to injure any citizen in person or property, 
on account of such support or advocacy, each 
of such persons shall be punished by fine or 
imprisonment, or both. 

The second count charges, in substance, 
that the defendants, together with divers oth- 
<?r persons, did unlawfully conspire together 
to prevent by force, intimidation, and threat, 
David Bush, a citizen of the United States, 
and of the state of South Carolina, and law- 
fully entitled to vote at any election by the 
people of Aiken county, from giving his sup- 
port and advocacy, in a legal manner, to- 
ward and in favor of the election of Robert 
Smalls, a lawfully qualified person, as a 
member of the forty-fifth congress of the 
United States. To convict under this count 
it is necessary for you to find from the evi- 
dence. 1st. That David Bush was a citizen 
of the United States, that is to say, that he 
was born or naturalized in the Uuited States, 
and subject to the jurisdiction thereof. 2d. 
That he was lawfully entitled to vote at any 
•election to be held in Aiken county for a 
member of the congress of the United States, 
that is to say, that he was of the age of 
twenty-one years, or upwards, and had re- 
sided in the state of South Carolina one year, 
.and in the county of Aiken sixty days, and 
that he labored under none of the disabili- 
ties named in the constitution of the state. 
3d. That Robert Smalls was a lawfully quali- 
:Qed person for the oftice of a member of the 
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congress of the United States, or in other 
words, that he had attained the age of jtwen- 
ty-five years, and had been seven years a 
citizen of the United States, and was an in- 
habitant of this state; and 4th. That the de- 
fendants, oi some of them, on or before the 
18th of September last, unlawfully conspired 
among themselves or with others to prevent 
Bush, by force, intimidation, or threat, from 
giving support and advocacy to the election 
of Smalls as a member of the congress of the 
United States. 

The third count differs only from the sec- 
ond in that it charges the conspiracy of the 
defendants to have been to injure Bush in his 
person and property, on account of his hav- 
ing given support and advocacy, in a legal 
manner, in favor of the election of Smalls 
as a member of the forty-fifth congress. To 
convict under this count, your findings must 
be the same as under the second, except in 
respect to the object of the conspiracy. As 
to that you must be satisfied from the evi- 
dence that the defendants, or some of them, 
unlawfully conspired among themselves or 
with others, with the intent to, and for the 
purpose of injuring Bush in his person or 
his property, because of his having given 
support or advocacy to the election of Smalls. 
The fourth and fifth counts are predicated 
upon section 550S of the Revised Statutes of 
the United States, which provides among 
other things, that if two or more persons 
conspire to injure, oppress, threaten, or in- 
timidate any citizen in the free exercise or 
enjoyment of any right or privilege secured 
to him by the constitution or laws of the 
United States, or because of having exer- 
cised the same, they shall be punished by 
fine and imprisonment, and shall be there- 
after ineligible to any ofilce or place of hon- 
or, profit, or trust, created by the constitution 
or laws of the United States. The fourth 
count charges that the defendants, together 
with divers other persons, to the jurors un- 
known, conspired to injure, oppress, threat- 
en, and intimidate one David Bush, a male 
citizen of the United States, of African de- 
scent, and duly qualified to vote at any elec- 
tion by the people of Aiken county, in the 
free exercise of the right and privilege of 
voting at a general election by the people on 
the Tuesday after the first Monday in No- 
vember. 1S76, on account of his race and 
color. To convict under this count you must 
be satisfied from the evidence: 1. That Bush 
was a citizen of the United States and a 
qualified voter of Aiken county, the same as 
under the former counts. 2. That the de- 
fendants, or some of them, conspired among 
themselves or with others to injure, oppress, 
threaten, or intimidate him in the free exer- 
cise of his right and privilege of voting at 
the election in November last; and 3. That 
this was done on account of his race or color. 
The fifth count differs only from the fourth 
in that it charges the conspiracy to have had 
special reference to the election of a mem- 
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ber of congress for the Fifth congressional 
district of this state, to he voted for at that 
election. The controlling element in the of- 
fence charged in both these counts is the 
race or color of Bush. It is not enough that 
the defendants may have conspired against 
him on account of his political opinions, or 
on account of his support or advocacy of any 
political party, for that is not the crime of 
which they are in these counts accused. In 
the second and third counts such is, in ef- 
fect, the charge, but in the fourth and fifth 
it is not. To convict under the latter counts 
it must appear that the object of the defend- 
ants in their unlawful combination was to 
interfere with his right and privilege of vot- 
ing on account of his race or color, without 
regard to his political belief or association. 
As it appears from the evidence that Bush 
was killed on the 18th of September last, it 
follows that you must find that the con- 
spiracy against him, whatever^, may have 
been its character, was formed on or before 
that day. 

It has not been attempted on the part of 
the defence to contradict the evidence offered 
by the government to prove that Bush was a 
colored man, or that he was a citizen of the 
United States, or a lawfully qualified voter of 
Aiken county, or a member of the political 
party which, on or about the 15th of Septem- 
ber last, put Smalls in nomination for elec- 
tion as a member of congress for the congres- 
sional district in which Aiken county is situ- 
ated. It is not probable, therefore, that you 
will have any difficulty in arriving at a con- 
clusion upon these preliminary questions. 
The real controversy before you is as to the 
existence of the alleged conspiracy. It is to 
this point that the evidence to which you 
have been listening with such attention for 
so many days has been principally directed. 
And here it is proper to say in the outset 
that the defendants are not on trial for the 
killing of Bush, or of any other of the num- 
erous homicides that were committed during 
the disturbances which followed the alleged 
attack by two negroes upon Mrs. Harley and 
her little son, near Silverton, on the morning 
of Friday, the 15th of September. The shock- 
ing details of these transactions, which have 
been given in evidence, are only to be con- 
sidered by you with reference to their bear- 
ing upon the existence of the alleged con- 
spiracy to prevent by force, intimidation, or 
threats the support and advocacy by Bush of 
the election of Smalls, or to intimidate him 
on account of his race or color in the free 
exercise of his right to vote. However much 
you may deprecate the acts which have been 
described by the witnesses, the punishment 
of those guilty of them has been committed 
by the laws to other courts than this. Pow- 
er for that purpose exists in the government 
of the state, and under our political system 
the courts of that government can alone be 
resorted to for the trial and conviction of 
such offenders. But the acts themselves are 



proper subjects for your consideration, so far 
as they legitimately tend to prove the crime 
charged in this indictment, and which has 
| been made an offence against the laws of the 
United States. It is not for you to consider 
whether these laws are wise or unwise. 
That was the duty of congress when it passed 
them, and, having been passed, neither you 
nor the court have at this time anything else 
to do but to see that they are properly en- 
forced. Their object is to protect the citizens 
of the United States in the lawful enjoy- 
ment of rights which have been secured to 
them by the constitution and laws of the- 
United States, and while in this ease they 
have been resorted to on account of the al- 
leged violation by white men of the privi- 
leges of colored men, they are equally open 
to the whites against the blacks, should oc- 
casion ever require. So far from arraying 
race against race, their object is to prevent 
such a calamity. Neither are you to inquire 
at whose instance the indictment has been 
found or the trial had. Equally unimportant 
is it to you or to us whether the state or its 
officers have been unable or unwilling to pun- 
ish offences against its own laws, or to bring 
to judgment in its own courts the violators 
of its own peace. It is enough for us that 
the government of the United States has seen 
fit, through its own appropriate department, 
to bring this case here for judicial investiga- 
tion. 

We do not propose to comment at all upon 
the evidence which has been adduced before 
you. You have listened to it patiently as it 
came from the witnesses, and we have no. 
doubt will consider it in your room with all 
the care and judgment the importance of the 
case demands. The claims, both of the gov- 
ernment and the defendants, have been ar- 
gued before you by able counsel. There has 
been no attempt to establish the conspiracy 
which is charged by direct proof. No wit- 
ness has been brought before you to swear 
that he was present when the unlawful com- 
bination alleged was in terms agreed upon 
by the parties or any of them. The testi- 
mony is wholly circumstantial, and consists 
of the acts and declarations of the parties 
named in the indictment, and of those who 
are alleged to have been their co-conspirators. 
In judging of the proper effect of these acts 
and declarations as evidence to sustain the in- 
dictment, you must consider them with ref- 
erence to the circumstances under which the 
parties were placed at the time, and the 
rumors which, acting as prudent men, they 
would then have reasonable cause to believe 
were true. 

On the part of the defendants it is claimed 
that at the commencement of the unfortunate 
occurrences which are in evidence, they were 
acting as officers of the law for the arrest 
and punishment of the two negroes who 
made the attack upon Mrs. Harley, and after- 
wards for the suppression of a riot which 
arose out of an attempt by the colored people 
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in that vicinity to resist them in the perform- 
ance of their duties. For this purpose it has 
heen shown that a warrant was sued out he- 
fore Trial Justice Griffin for the arrest of 
Peter Williams and Frederick Pope, charged 
with the alleged assault, and that Captain 
Brown, one of the defendants, was deputed 
as a special constable for its service. By 
the laws of the state every constable is a con- 
servator of the peace, and may take into cus- 
tody and carry to the nearest trial justice, 
any person or persons who may be, in his 
view, engaged in riotous conduct or open 
violation of the peace and refuse, upon his 
command, to desist therefrom; and also any 
person who may, in his view, commit any 
felony or misdemeanor; and for the purpose 
of preserving the peace, and also executing 
any criminal process. Every constable has 
the power of ordering out such posse comita- 
tus to his assistance as may be necessary to 
enable him to discharge his duty. In sup- 
pressing riotous assemblages, the officers of 
the law and those who assist them, in case 
of resistance, may attack, wound, and, if 
necessary, kill those who resist, taking care 
to commit no unnecessary violence or to abuse 
this power legally vested in them. Every 
one is justified in doing what is necessary 
for the faithful discharge* of the duties an- 
nexed to his office, although he is doubly 
culpable if he wantonly commits an illegal 
act under the color or pretext of the law. 
This is the language of Lord Mansfield, as it 
has been read to you by one of the counsel 
for the defendants in his argument, and cor- 
rectly expresses the rule of law applicable to 
such a case. You may properly be governed 
by this rule in the consideration of the evi- 
dence in this case. If the acts done by the 
defendants and those engaged with them in 
giving effect to their common purpose were 
no more than were necessary for the execu- 
tion of the wan-ant which Captain Brown 
had for service, or the suppression of what 
was in fact, or may have been supposed to 
be, a riotous assemblage; if no unnecessary 
violence was committed, and the power which 
was lawfully vested in the officer and his 
posse was not in any respect abused, then 
you may with propriety conclude that the 
sole object of the parties was to execute the 
warrant and suppress the riot. But if you, 
on the contrary, find that unnecessary vio- 
lence was employed and that illegal acts 
were wantonly committed, then you may 
with equal propriety further inquire whether 
the parties in their combined action had any 
other object in view, and if so, what it was. 
It is claimed on the part of the government 
that the process of the law was used only as 
a pretext, and that the real purpose of the 
parties was to carry into effect a conspiracy 
which had already been formed by them or 
some of them against Bush. This is the 
precise question which you are called upon 
to determine, and you are compelled to de- 
termine it upon circumstantial evidence alone. 
25FED.CAS. — 15 



That kind of evidence, if full and complete, 
is as convincing as that which is called direct. 
But to w r arrant a conviction upon such evi- 
dence alone, the circumstances proven must 
not only be consistent with the theory of the 
guilt of the defendants, but they must be 
entirely inconsistent with any other rational 
conclusion. 

To convict under this indictment it is not 
necessary to find that the conspiracy charged 
was formed against Bush alone. It is suffi- 
cient if it is made to appear to your satisfac- 
tion that he was included among persons ac- 
tually conspired against. Neither is it neces- 
sary that he should have been mentioned by 
name in the agreement or mutual understand- 
ing of the conspirators. It is sufficient if you 
find that the conspiracy was formed against 
a class which included him, and that in the 
execution of the common purpose it was ac- 
tually carried into effect against him. Each 
member of a conspiracy is responsible person- 
ally for the acts of every member thereof,, 
done in furtherance of its illegal purposes, 
whether he be himself present or not. It fol- 
lows that the acts and declarations of one of 
the conspirators while actually engaged in 
giving effect to the common purpose, may be 
given in evidence against his co-conspirators. 
Having a common purpose, the acts and dec- 
larations of one while carrying that purpose 
into effect are the acts and declarations of all. 
But isolated acts of violence by individuals 
who may have been engaged in the conspiracy 
cannot be used against the others, unless it 
appears that they were done in furtherance 
of the common purpose. All are bound by 
them if they resulted from the original unlaw- 
ful agreement between the parties to accom- 
plish by their concerted action the proposed 
result. All who were present when the acts 
of violence, which are relied upon as evidence 
of the conspiracy in this case, were commit- 
ted, may not have been conspirators. It is 
possible that some may have supposed that 
the whole object of the assemblage was to 
suppress a riot and preserve the peace. Oth- 
ers, who were in fact the conspirators, may 
have taken advantage of the occasion to car- 
ry their unlawful purposes into effect. 
Whether this was so or not is for you to de- 
termine, and in order that justice may be 
done and the guilty punished while the inno- 
cent escape, the law permits you to so frame 
your verdict as to accomplish that end. It 
may be— 1. Guilty as to all upon all the 
counts. 2. Not guilty as to all upon all the 
counts. 3. Guilty as to some upon all the 
counts, and not guilty as to others. 4. Guilty 
as to some upon one or more of the counts, 
and not guilty as to the others. The burden 
of proof, gentlemen, is upon the government. 
It is a wise maxim of the law in favor of life 
and liberty, that every man is presumed to 
be innocent until he is proven guilty, and this 
presumption is to continue with your sitting 
as jurors, until it has been overcome by the 
testimony beyond a reasonable doubt. But 
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a reasonable doubt is something more than 
a captious doubt, a mere vague notion that 
possibly the accused may be innocent. It 
must be a doubt for which a reason may be 
assigned. It need not be a reason sufficient 
to convince another, but it must be such as 
may properly influence the mind of one who 
is honestly endeavoring to perform his solemn 
duty as a juror. 

And now in conclusion, gentlemen, we say 
to you that both the government and the de- 
fendants are entitled to the independent judg- 
ment of each one of you upon the issues pre- 
sented for your consideration. It is some- 
times the case that jurors agree that the vote 
of a majority, or some other number less than 
the whole, shall be adopted as the verdict to 
be returned. Such an arrangement is not in 
accordance with the requirements of the law. 
Each of you must find the verdict he agrees 
to upon his own oath, and no one has the 
right to shift the responsibility of his final ac- 
tion from his own conscience to that of one 
or more of his fellows. You may be con- 
vinced by his reasons, but you ought not to 
put yourself in a position to become bound by 
his simple vote. It is your duty to consult 
together, to compare your recollections of the 
testimony, to consider carefully among your- 
selves the bearings it has upon the facts to 
be established, and to harmonize your views 
if possible, but your verdict should be in ac- 
cordance with your own deliberate judgment. 

A single word more. It has been argued 
before you that this is a political trial and 
that the prosecution has been instituted and 
carried on for political purposes alone. Such 
arguments, gentlemen, should have no influ- 
ence with you. The case to you and to the 
court also is political only in the sense that it 
grows out of an alleged offence against the 
political rights of a citizen of the United 
States, secured to him by the national consti- 
tution. That a number of citizens of the 
United States have been killed, there can be 
no question. But that is not enough to en- 
able the government of the United States to 
interfere for their protection. Under the con- 
stitution that duty belongs to the state alone. 
But when an unlawful combination is made 
to interfere with any of the rights of na- 
tional citizenship secured to citizens of the 
United States by the national constitution, 
then an offence is committed against the laws 
of the United States, and it is not only the 
right, but the absolute duty of the national 
government to interfere and afford to its citi- 
zens that protection which every good govern- 
ment is bound to give. The case, as alleged 
in this indictment, is such a case, and you, as 
citizens, are bound to lift yourselves above* 
the political arena, and render your verdict 
regardless of popular clamor or partisan ex- 
citement. The statute which is to-day in- 
voked for the punish ment of an offence 
against a colored man, may to-morow be 
used for the protection of a white man. All 
<jitizens of the United States, whether they 



I be white or black, are included within its pro- 
] visions. 

You have, gentlemen, a solemn and impor- 
j tant duty to perform, and the case is commit- 
ted to your most careful consideration. 

The jury, after remaining out over thirty 
hours and being unable to agree, except as to 
Abner W. Atkinson, whom they found not 
guilty, were discharged, and a mistrial was 
entered as to the other defendants. 



Case iNo. 14,701. 

UNITED STATES v. BUTLER et al. 

[4 Hughes, 512.1 

Circuit Court, D. South Carolina. Dec. (3, 1876. 

Felonies, What are — Indictment and Informa- 
tion — Conspiracy. 
[The crime of conspiring to injure or intimi- 
date citizens of the United States in the exer- 
cise of their civil rights is an infamous crime, 
which must be proceeded against by indictment, 
and not by information.] 

[This was an information against A. JP. 
1 Butler and others charging them with a 
j violation of Rev. St. § 350S, which provides 
i for the punishment of conspiracies to injure 
! or intimidate citizens of the United States in 
! the exercise of their civil rights. Heard on 
! motion to quash the information.] 

Before BOND, Circuit Judge, and BRY- 
, AN, District Judge. 

BOND, Circuit Judge. In determining this 
motion we do not think it necessary to settle 
what conspiracy was an infamous crime at 
common law% for though in criminal mat- 
ters the common law of England at the time 
of the making of the federal constitution 
must be looked to to determine the char- 
acter of offenses which are described in the 
language of the common law, yet we think 
the statute under which this information is 
filed is sufficiently plain to determine this 
motion. In the first place, section 1022 of 
the Revised Statutes gives authority to file 
informations in all cases arising under chap- 
ter 7, tit. "Cx-imes Which are not Infamous," 
from which it is plainly to be inferred that 
chapter 7, in the judgment of the law-mak- 
ers, describes some crimes which are infa- 
mous to which section 1022 did not apply. But 
in looking through that chapter there is no 
crime mentioned which can be thought in- 
famous unless it be the one described in sec- 
tion 5508, under which this information is 
filed; for which the party convicted is not 
only to be fined and imprisoned but also to 
be disqualified ever thereafter from holding 
any place of trust and profit or honor under 
the laws of the United States, and is ren- 
dered ineligible to office. And in section 
5509, it is provided that if in the course of 
violating section 5509 "any other felony'* be 
committed which is another indication that 
in the mind of the legislature a felony had 
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before been described or at least an infa- 
mous crime. But again by section 5509 if up- 
on the trial we find that in the course of 
violating section 5508 a murder or arson has 
been committed we are to punish the viola- 
tion of section 5509, with the punishment 
the state law affixes to those crimes, does 
not that constitute the offense against sec- 
tion 550S, a capital offense, that being the 
punishment for murder in South Carolina? 
All criminal statutes are to be construed 
strictly and in favor of liberty. And we 
think there is no question that offenses un- 
der tliis section 550S must be presented by a 
grand jury and can not be tried upon infor- 
mation. 

[For a report of the trial of the indictment 
against the same parties, see Case No. 14,700], 

Case ISTo. 14,708. 

UNITED STATES v. BUTLER et al. 



[18 Int. Rev. Rec. 164.] 
Circuit Court, N. D. New York. 



1873. 



Internal Revenue— Assessor's List— Tax Due 
—Prima Facie Case. 
The assessor's original list, transmitted to the 
collector, is prima f$»cie evidence of amount of tax 
due. The government need not, in the first in- 
stance, go into particulars of assessment, or show- 
that it was properly made. That this was the 
case is inferred from assessment itself, until the 
contrary is shown by party objecting to it. 



Case No. 14,703. 

UNITED STATES v. BUTTERFIELD et al. 

[7 Ben. 412.] i 

District Court, S. D. New York. Aug., 1874. 

Liability of Assistant Treasurer of the Unit- 
ed States for Monet Lost— Commis- 
sion on Sale of Stamps. 

1. While B. was assistant treasurer of the 
United States at New York, certain moneys, in 
his hands as such officer, were lost by clerks. 
The United States brought suit on his official 
"bond, to recover the amount. After the com- 
mencement of the suit, B. made a claim to the 
proper department of the government, for an al- 
lowance on the sales of stamps by him as such as- 
sistant treasurer, sufficient to make the amount 
of 5 per cent, on the amount of the sales, includ- 
ing the sum which he had allowed to the persons 
to whom he had sold the stamps, under the 170th 
section of the act of June 30th, 18(54 (13 Stat. 
297). The government disallowed the claim, 
holding that, under the 6th and 22d sections of 
the act of August Gth, 1846 (9 Stat. 65), he was 
not entitled to anything for such sales above the 
sum which he had allowed to others, as above 
stated. The allowance so claimed was more 
than the amount of money lost; and the bonds- 
men claimed that it should be made by the gov- 
ernment. If it was made, nothing was due on 
the bond: Held? that B. and his bondsmen were 
liable on their bond for the money lost 

2. The provisions of the 22d section of the act 
of August 6, 1846, were inconsistent with those 
of the 170th section of the act of June 30, 1864, 
and the later one must prevail. 



i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



3. B., therefore, was entitled to the allowance 
which he claimed; it made no difference that 
the claim for the allowance was not made till 
after this suit was brought; and the defendants 
were entitled to judgment. 

At law. 

George Bliss, U. S. Disk Atty. 

William D. Shipman, for defendants. 

BLATCHFORD, District Judge. On the 
23d of June, 1869, the defendant Daniel But- 
terfield was appointed assistant treasurer of 
tbe United States, and treasurer of the assay 
office, at New York. On the 26th of June, 
1869, he, as principal, and the other four 
defendants, as sureties, executed a bond to 
the United States, reciting the appointment 
of Butterfield to said office on said day, and 
conditioned that the bond should be void, if 
Butterfield "has truly and faithfully execut- 
ed and discharged, and shall truly and faith- 
fully continue to execute and discharge, all 
the duties of said office, according to the 
laws of the United States, and, moreover, 
has well, truly and faithfully kept, and shall 
well, truly and faithfully keep, safely, with- 
out loaning, using, depositing in banks, or 
exchanging for other funds than as allowed 
by the act of congress hereinafter specifical- 
ly referred to and described, all the public 
money collected by him, or otherwise at any 
time placed in his possession and custody, 
till the same has been, or shall be, ordered 
by the proper department or officer of gov- 
ernment to be transferred or paid out, and, 
when such orders for transfer or payment 
have been, or shall be, received, has faith- 
fully and promptly made, and shall faith- 
fully and promptly make, the same as direct- 
ed, and has done, and shall do and perform, 
all other duties, as fiscal agent of the gov- 
ernment, which have been, or may be, im- 
posed by any act of congress, or by any reg- 
ulation of the treasury department, made in 
conformity to law, and also has done and 
performed, and shall do and perform, all 
acts and duties required by law, or !>y direc- 
tion of any of the executive departments of 
the government, as agent for paying pen- 
sions, or for making any other disburse- 
ments which either of the heads of those de- 
partments may be required by law to make, 
and which are of a character to be made by 
a depositary constituted by an act of con- 
gress, entitled *An act to provide for the 
better organization of the treasury, and for 
the collection, safekeeping, transfer and dis- 
bursement of the public revenue,' approved 
August 6, 1S46, consistently with the other 
official duties imposed upon him," and that 
otherwise such bond should remain in force. 
The plaintiffs bring suit on the bond, and 
assign, in the declaration, as a breach of 
the condition of the bond, that the defendant 
Butterfield did not truly and faithfully con- 
tinue to execute and discharge all the duties 
of the said office, according to the laws of 
I the United States, and did not faithfully and 
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promptly make transfers or payments of all 
the public money collected by him, or other- 
wise at any time placed in his possession and 
custody, when the same was ordered by the 
proper department or officer of government 
to be transferred or paid out, and when said 
orders were received, as directed, and did not 
perforin all other duties, as fiscal agent of 
the government, which had been, and were 
thereafter, and during his occupancy of said 
office, imposed by any act of congress, or any 
regulation of the treasury department, made 
in conformity to law, but on the contrary, 
on the 16th of November, 1S69, wrongfully 
converted to his own use the sum of $2,- 
219 00, currency of the United States, and 
$100 00, gold coin of the United States, which 
money was the property of the United States, 
and collected by him, or placed in his pos- 
session and custody, as such assistant treas- 
urer and treasurer of the assay office, and 
did not faithfully and promptly make trans- 
fers or payments thereof, although the same 
were ordered by the proper department and 
officer of the government to be transferred 
and paid out, and said orders were received 
by him, as he was directed. The declara- 
tion claims, as damages, $2,219 00 currency, 
and $100 00 gold. 

The defendant Butterfield entered upon 
the duties of said office, and continued there- 
in until the 16th of November, 1869, when 
he resigned. In the discharge of the duties 
of said office, which involved the receiving, 
handling, care and disbursement of very 
large sums of money daily, he was assisted 
by a large number of clerks and other subor- 
dinates. Among said clerks were one Field 
and one Tandy. All of said clerks and sub- 
ordinates in said office were, and always 
have been, in practice, nominated by the as- 
sistant treasurer, and confirmed by the sec- 
retary of the treasury, and, before entering 
upon their duties, are required to take, and 
did, in fact, take, the oath required by the 
1st section of the act of August 6, 1861, 12 
Stat. 326. None of said clerks or subordi- 
nates receive any commission or formal evi- 
dence of their appointment, except notice of 
their nomination and approval. In fact, they 
could be, at any time, suspended by the as- 
sistant treasurer and removed by him, sub- 
ject to the approval of the secretary of the 
treasury. The assistant treasurer always 
assigned to each of said clerks and subordi- 
nates their duties, and changed said duties 
at will. For the convenient transaction of 
the business of said office, the same is, un- 
der the direction of the assistant treasurer, 
divided into departments, one of w T hich is 
designated as the "currency receiving de- 
partment." During all the time the defend- 
ant Butterfield filled the office of assistant 
treasurer, the said currency receiving depart- 
ment was under the charge of said Field, as 
its chief. On the evening of the 21st of Au- 
gust. 1869, a deficit was discovered in the 
currency funds of said department, to the 



amount of $2,075 00, and the same has never 
been recovered, nor has the amount thereof 
ever been accounted for, or paid over, to the 
plaintiffs. During the time the defendant 
Butterfield so acted as assistant treasurer at 
New York, said Tandy was employed in the 
gold room, in the office of said assistant 
treasurer, and had charge, during the day. 
of the gold and silver coin which might be 
received therein. On the 6th of August, 
1869, a deficit of $100 00 in gold coin was 
discovered in the cash room of said Tandy, 
when making up proof, and the said missing 
$100 00 has never been recovered, nor its 
loss accounted for, nor has the same ever 
been paid to the plaintiffs. When the de- 
fendant Butterfield entered upon the duties 
of his said office, he found said Field and said 
Tandy employed therein, they having been 
appointed during the term of the predecessor 
in office of the defendant Butterfield. The 
defendant Butterfield gave them no new ap- 
pointment, but knew that they were so em- 
ployed, as they had been since 1864, and did 
not suspend them or attempt to remove 
them. On entering upon the duties of his 
office, he announced to all employed therein, 
that they would be retained in their places 
until removed. Field and Tandy have ever 
since remained employed in said office. Nei- 
ther the plaintiff nor the defendant Butter- 
field have ever been able to discover the 
cause of the disappearance of the money so 
lost, though the fact of such loss was imme- 
diately made known, and every effort was 
put forth to ascertain the manner in which 
such loss occurred; but there is no evidence 
or reason to believe, nor do any of the par- 
ties to this suit believe or suspect, that any 
portion of such money was taken by said 
Field or said Tandy, or with their conniv- 
ance, knowledge or consent. The same never 
came into the hands of the defendant But- 
terfield, although it was part and parcel of 
the public moneys in the assistant treasur- 
er's office, belonging to the plaintiffs, nor 
was the defendant Butterfield guilty, in any 
manner, of any actual wrong or neglect in 
reference thereto, nor is he, in any manner, 
chargeable with, or responsible for, said loss, 
except as he may be held responsible in judg- 
ment of law,. 

The defendant Butterfield, between the 23d 
of June, 1869, and the 16th of November, 
1869, and while he was discharging the du- 
ties of said office of assistant treasurer, was, 
in conformity with the 170th section of the 
act of .Tune 30. 1S64, 13 Stat. 297, supplied 
by the commissioner of internal revenue, with 
revenue stamps of the character named in 
that section, for .sale for the accommodation 
of the public, as therein provided, and such 
stamps, between such dates, were delivered 
by said commissioner to the defendant But- 
terfield, for that purpose, to an amount ex- 
ceeding in value the sum of $1,669,637 50, and 
the defendant Butterfield actually sold the 
same to the amount of that sum, and fully 
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accounted for the proceeds thereof to the 
plaintiffs. The said 170th section contains 
this provision: "In any collection district 
where, in the judgment of the commissioner 
of internal revenue, the facilities for the pro- 
curement and distribution of * * * * ad- 
hesive stamps are or shall he insufficient, the 
commissioner as aforesaid is authorized to 
furnish, supply and deliver to the collector, 
and to the assessor of any such district, and 
to any assistant treasurer of the United 
States, or designated depositary thereof, or 
any postmaster, a suitable quantity or amount 
of* * * * adhesive stamps, without pre- 
payment therefor, and shall allow the highest 
rate of commissions allowed by law to any 
other parties purchasing the same." The 
161st section of the same act contains this pro- 
vision: "The commissioner of internal reve- 
nue * * * is hereby authorized to sell to 
and supply collectors, deputy collectors, post- 
masters, stationers, or any other persons, at 
his discretion, with adhesive stamps * * * 
as herein provided for, in amounts of not less 
than fifty dollars, upon the payment, at the 
time of delivery, of the amount of duties said 
stamps, * * * so sold or supplied, repre- 
sent; and may allow upon the aggregate 
amount of such stamps, as aforesaid, the sum 
of not exceeding five per centum, as commis- 
sion to the collectors, postmasters, stationers 
or other purchasers." Five per centum on the 
amount of stamps so received and sold by the 
defendant Butterfield was $83,481 87. In the 
settlement of the stamp account of the de- 
fendant Butterfield with the plaintiffs, they 
allowed him, as the amount of such commis- 
sions to which he was entitled, the sum of 
$73,643 64, and no more, such last named 
sum being the sum which he had allowed to 
the persons to whom he had sold said stamps. 
In October, 1873, and after the commence- 
ment of this suit, and not before, the defend- 
ant Butterfield made to the proper depart- 
ment of the government a claim to have al- 
lowed and paid to him the balance of said five 
per centum on the amount of said stamps so 
received and sold by him, namely, the sum 
of $9,836 23. On the 8th of November, 1873, 
such claim was rejected. 

The foregoing facts are not in dispute. The 
defendants deny the liability of the defend- 
ant Butterfield for the money lost, and, if lia- 
ble for it on the bond, claim to have allowed, 
in extinguishment of it, so much of the $9,- 
S36 23 as is sufficient for that purpose. 

While there cannot be any doubt, upon prin- 
ciple and authority, that the defendants are 
liable, on their bond, for the money lost, 1 
think it cannot be recovered in this suit, be- 
cause the defendant Butterfield is entitled to 
the allowance claimed. 

The ground on which the claim was disal- 
lowed by the treasury department was, that, 
by the 22d section of the act of August 6th, 
1846 (9 Stat. 65), it is declared that the salary 



of the assistant treasurer shall be in full for 
his services, and that he shall not charge or 
receive any commission, pay or perquisite for 
any official service of any character or de- 
scription whatsoever; and that, by the 6th 
section of the same act, he is required to do 
and perform all acts and duties required by 
law or by direction of any of the executive 
departments of the government. These pro- 
visions of law were regarded by the treasury 
department as still in force, and in view of 
them, and of the fact that the office of the 
assistant treasurer at New York was held to 
be part of the treasury itself, the department 
refused to allow to the defendant Butterfield 
any commissions on stamps beyond what he 
had allowed to purchasers of them from him. 

By the 161st section of the act of 1864, con- 
gress adopted the policy of permitting the 
commissioner of internal revenue to sell 
stamps to officers such as collectors, dep- 
uty collectors, and postmasters, in certain 
amounts, on prepayment therefor of their 
face value, less a commission, to be allowed 
to such officers, of not exceeding five per 
centum on the aggregate amount of the 
stamps. By the 170th section of the same 
act, in order to increase the facilities for pro- 
curing stamps, it authorized the commissioner 
to furnish stamps to collectors, assessors, as- 
sistant treasurers, designated depositaries, 
and postmasters, without limit as to amount, 
and without prepayment, and prescribed that 
he "shall allow the highest rate of commis- 
sions allowed by law to any other parties pur- 
chasing the same." Under the 170th section, 
the officers named therein, when supplied 
with the stamps, became purchasers of them, 
as fully as the officers named in the 161st 
section became purchasers of stamps, when 
supplied with them under that section. The" 
price was not to be paid in advance, but was 
to be the face value of the stamps, less the 
highest rate of commissions allowed by law 
to any other purchaser. This rate, by the 
161st section, was fire per centum. By the 
170th section, if the commissioner chose to 
supply the stamps to an assistant treasurer, 
the allowance of the five per centum commis- 
sion was made imperative. The words are 
"shall allow." This allowance, so far as as- 
sistant treasurers are concerned, is inconsist- 
ent with the provisions of the 22d section of 
the act of 1846. The two cannot stand to- 
gether. The later one must prevail. 

The fact that the claim for the allowance 
was not made till after this suit was brought 
is of no importance. 

On the agreed statement of facts, there 
must be judgment for the defendants. 

[Subsequently a motion, on affidavits made by 
the district attorney of the United States, for 
leave to put in further evidence tending to show 
error in the statement of accounts of the treas- 
ury department, on which the case had been 
submitted to the court, was denied. Case No. 
14,704.] 
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Case No. 14,704. 

UNITED STATES v. BUTTERFIELD et al. 

[8 Ben. 23.] * 

District Court, S. D. New York. Feb., 1875. 

motiox to corkeot agreed statement op facts 

—Trial— New Trial— Laches— Treasury 

Department. 

1. A suit was brought against B., who had 
been assistant treasurer of the United States, 
and against his sureties on his official bond. It 
was tried on an agreed statement of facts, which 
included an account from the treasury depart- 
ment at Washington. One question in the case 
was as to the right of the defendant B. to an 
allowance of certain commissions on the sale of 
stamps* which commissions exceeded the claim 
against him. The court made a decision that he 
was entitled to the allowance and that there must 
be judgment for the defendant [Case No."14,703]. 
Before any order or judgment was actually en- 
tered, the United States district attorney made a 
motion to the court for leave to correct the agreed 
statement of facts, on affidavits setting forth 
that the statement was erroneous, because it did 
not show that the allowance in question had 
been in fact made Held, that, as there was noth- 
ing in the minutes of the court showing any ac- 
tion by the court on the evidence submitted to 
it, it must be held that the trial was not conclud- 
ed. 

2. Therefore, tht rules applicable to new tri- 
als were not to be invoked; 

3. To justify the court in granting the motion, 
it must be shown not only that the plaintiff had 
not been guilty of laches, but that the statement 
of facts was actually erroneous in the particular 
in question. 

4. Although the district attorney had been 
shown not to be guilty of laches, it had not been 
shown that the officers of the treasury depart- 
ment charged with the duty of stating the ac- 
counts between the United States and B. had not 
been guilty of laches, nor had it been shown how 
the alleged error arose. 

5. Therefore, the motion must be denied, with 
leave to renew it on further papers. 

After the decision made by the court in 
this case, which is reported in the 7th volume 
of these Reports [supra], the district attorney 
of the United States made a motion, on affi- 
davits, for leave to put in further evidence, 
tending to show a mistake of fact in the treas- 
ury statement on which the case had been 
submitted to the court. The defendants [Dan- 
iel Butterfield and others] raised the objection 
that the application was substantially one 
for a new trial, and that a proper case for 
granting a new trial had not been made ont. 

George Bliss, U. S. Dist Atty. . 
William D. Shipman, for defendants. 

BLATCHFORD, District Judge. I do not 
think it can be said that the trial of this 
cause has yet been concluded. There is noth- 
ing in the minutes, of the court showing any 
action by the court on the evidence sub- 
mitted to it, which evidence consisted wholly 



i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



of the written statement agreed to by the 
parties. I think, therefore, that the rules ap- 
plicable to new trials are not to be invoked. 
Therefore, if a proper ease be shown, the 
plaintiffs may be allowed to withdraw their 
assent to the agreed statement of facts. To 
justify the court in allowing this, it must not 
only be shown that the plaintiffs have not 
been guilty of laches, but the court must 
see that the agreed statement of facts is in 
fact wrong in the particular in which it is 
alleged to be wrong. The agreed statement 
is a formal stipulation, signed by the district 
attorney and by the attorney for the defend- 
ants, stating that the parties agree on the 
facts therein set forth. The affidavit of the 
district attorney, on which the motion is now 
made by the plaintiffs to amend such state- 
ment of facts in the respects indicated in 
such affidavit, and that the decision rendered 
by the judge herein be changed accordingly, 
and that judgment be ordered as the facts re- 
quire, sets forth that the agreed statement 
was erroneous, in that the amounts therein 
stated to have been allowed to the defendant 
Butterfield as commissions on sales of stamps 
should have been $85,084.46 instead of $73,- 
645.64, and that consequently the claim of the 
defendant Butterfield to be allowed the fur- 
ther sum of $9,S36.23 was and is unfounded, 
because that sum had been allowed to him 
by allowing to him the $85,084.46. It also 
sets forth that the error arose from mistakes 
made by certain clerks in the treasury de- 
partment in making up the account on which 
said statement of facts was based, and that 
said account did not truly state the transac- 
tions between the plaintiffs and the defend- 
ant Butterfield, and that such errors were 
not known to the district attorney at the 
time of the trial, but that as soon as he 
learned them he brought them to the notice 
of the attorneys for the defendants. 

The district attorney has been guilty of no 
laches, but it is not shown that the officers of 
the treasury department charged with the 
duty of stating the accounts between the 
United States and the defendant Butterfield 
have not been. The accounts, when stated, 
are made evidence against the party that he 
owes to the United States the balance of 
money shown by the account to be due from 
him to the United States. It is stated in 
the agreed statement of facts, that, in the 
settlement of the defendant Butterfield's 
stamp account with the United States, they 
allowed him, as the amount of commissions 
to which he was entitled, $73,645.64, and no 
more. This shows that a settlement or state- 
ment of account between the United States 
and the defendant Butterfield was made by 
the United States. A copy of such statement 
from the books of the treasury department is 
before me, showing an account between the 
defendant Butterfield and the United States 
in respect to stamps, in which he is charged 
with $2,036,250.94 as the value of stamps de- 
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livered to him, and is credited with the same 
sum, made up by §1,669,639.50 remitted, by. 
him, and §73,645.64 commissions allowed him, 
and ?292,965.S0 as the value of stamps turned 
over by him to his successor. If in fact the 
allowance for commissions was §85,084.46 it 
is not shown when the error in the statement 
of account was discovered at the treasury 
department, or by whom, or how it came to 
be made, or that it ought not to have been 
discovered sooner than it was, or what the 
mistakes are that were made by the clerks, 
or who the clerks were, or that the errors 
were not known to the proper officers of the 
department when the agreed statement of 
•facts was signed, or that the true amount al- 
lowed for commissions was not known to 
them when the statement of account was 
made and when the agreed statement of facts 
was signed. 

Moreover, the statement annexed to the affi- 
davit of the district attorney, as showing 
the manner in which the alleged error arose, 
is one from which it cannot be seen how 
such alleged error arose, inasmuch as it does 
not show an allowance for commissions of 
§11,438.82 more than the §73,645.64. 

On the papers now before me I must deny 
the motion, with leave to the plaintiffs to re- 
new it on further papers. 



Case No. 14,705. 

UNITED STATES v. BYERS. 

[4 Cranch, O. O. 171.] i 

Circuit Court, District of Columbia. 
Term. 1831. 



May 



Larceny— Bank Note— Proof of Genuineness. 
Upon the trial of an indictment for stealing 
a note of the Bank of the United States, it is 
not necessary that the United States should prove 
that it was a genuine note of that hank, other- 
wise than by producing the note itself; nor that 
jt was the note of a chartered bank. 

Mr. Hellen, for prisoner [Jane Byers], re- 
quired that the United States should strictly 
prove that it was a genuine note of the bank; 
and cited 2 Starkie, Ev. (Am. Ed.) 829, in 
the note, which refers to the case of State v. 
Tillery, 1 Nott & McC. 9, and Russ. Crimes 
(Am. Ed.) 1032. 

But THE COURT (CRANCH, Chief Judge, 
doubting) stopped the attorney of the United 
States, and said that the note itself, being 
proved to be the note stolen, is prima facie 
evidence of what it purports on its face to be. 

Mr. Hellen then contended that the United 
States must prove it to be a note of a char- 
tered bank. 

But THE COURT (CRANCH, Chief Judge, 
doubting) said that the ninth section of the 
penitentiary act only required that it should 
be a bank-note. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Xo. 14,706. 

UNITED STATES v. CADWALADER etal. "~ 

[Gilp. 563.] i 

District Court E. D. Pennsylvania. June 4, 
1835. 

Officer— Compensation— Credits— Department 
Regulations. 

1. Where a public officer, not appointed or pro- 
hibited by law, is employed by the head of a de- 
partment, his duties and compensation are to be 
regulated by the agreement made in the case. 

2. No agreement made by the head of a de- 
partment with aD agent appointed under the 
act of 3d March, 1809 [2 Stat. 535], will entitle 
him to more than the compensation allowed 
thereby. 

3. A discretion is vested in the head of a de- 
partment, to allow a special officer, employed un- 
der it, compensation for his services even beyond 
the amount agreed upon, should he consider them 
equitably entitled to it 

4. Where the accounts of a public officer, em- 
ployed by the head of a department under a spe- 
cial contract, are settled, and a certain rate of 
compensation allowed, he continues to be entitled 
to the same rate of compensation for similar sub- 
sequent services, until a new agreement or no- 
tice of change. 

5. A claim for a credit not actually disallow- 
ed, is to be considered only as suspended, if dis- 
approved ana passed over by the head of a de- 
partment 

6. The regulations of a department of the 
government in settling its accounts, are intend- 
ed for general rules in the transaction of its 
business, but are riubject to the revision of a 
court and jury, when they work manifest injus- 
tice to individuals. 

This was an action of debt brought to re- 
cover the sum of eleven thousand six hundred 
and twenty-two dollars and sixty cents, 
which it was alleged Mr. M'Call in his life- 
time had received from the United States for 
their use, and which was still due and un- 
paid by his representatives. To this action 
the defendants [Thomas Cadwalader. Robert 
M'Call and Thomas Cadwalader, Jr., execu- 
tors of Richard M'Call, deceased] pleaded the 
general issue and a set-off, with leave to give 
the special matter in evidence. 

On the 4th .Tune, 1835, the case came on 
for trial before Judge HOPKXNSON and a 
special jury, when the following facts were 
proved: 

Early in the year 1315, Mr. Richard M'Call 
was appointed consul of the United States 
for the port of Barcelona. About the same 
time, a squadron "was sent to the Mediter- 
ranean, and it was determined by the navy- 
department to employ him as a special agent 
for this squadron, to be employed as long as 
his services should be considered necessary, 
and with authority to draw bills on certain 
houses in Europe. A letter of the secretary 
of the navy of the 7th March, 1815, fixes as 
his compensation for these services, "a com- 
mission of two per cent, on his disburse- 
ments, provided the whole sum so allowed 
should not exceed that authorized to be giv- 
en to a navy agent," which was two thou- 

i [Reported by Henry D. Gilpin, Esq.] 
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sand dollars per annum. Mr. M'Call did not 
consider this sufficient for the labours and 
responsibility of such an office, and, on the 
12th April, the secretary of the navy, Mr. 
Crowninshield, agreed to extend the allow- 
ance by adding, "a commission of two and a 
half per cent, on absolute expenditures made 
when he should be absent from Barcelona, 
following the squadron;" requiring distinct 
accounts of disbursements made under those 
circumstances. Mr. M'Call proceeded to the 
Mediterranean and commenced his special 
agency on the 13th July, 1815. From that 
time until November, 1817, his place of resi- 
dence on land was at Barcelona, but he was 
frequently, and for considerable periods, ei- 
ther following the squadron, or at Cartha- 
gena, Marseilles, Mahon, or other places 
which the duties of his agency required him 
to visit. At the latter period he removed to 
Gibraltar, considering that the most con- 
venient place for supplying the squadron, and 
thenceforth it became his place of residence. 
His accounts were made up at the end of 
every half year, and transmitted with the 
vouchers to the treasury department. The 
compensation which he claimed in these ac- 
counts, was always two and a half per cent, 
on all disbursements made by him for the 
public service, elsewhere than at Barcelona, 
and two per cent, on those made there, up to 
the sum of two thousand dollars per annum: 
he also charged the United States for the 
clerk hire, storage and office expenses, which 
were actually incurred. On the 20th .Tune, 
1817, the first settlement of his accounts took 
place at the treasury, and embraced only 
those from 13th July to 24th October, 1815: 
during the whole of that period he was ab- 
sent with the squadron, and two and a half 
per cent, on all his disbursements were al- 
lowed. On the 25th May, 1821, the auditor 
having before him for settlement all the ac- 
counts from 25th October, 1815, to 1st July, 
1820, referred to the secretary of the navy, 
Mr. Thompson, the claim of Mr. M'Call for 
two and a half per cent on his disburse- 
ments, after he went to reside at Gibraltar, 
and also his charges for clerk hire, &e. there. 
On the 1st June, 1821, the secretary of the 
navy decided, that Mr, M'Call's compensa- 
tion was to be regulated by the letters be- 
tween him and the secretary of the navy, Mr. 
Crowninshield, in 1815, from which he 
thought "it fairly to be intended, that his 
compensation was not to exceed two thou- 
sand dollars a year, for all business transact- 
ed at his permanent place of residence. At 
the time the arrangement was made he re- 
sided at Barcelona, and the just interpreta- 
tion of the agreement was, that the same 
rate of compensation should apply as to all 
business at his permanent place of residence." 
He therefore declined allowing him more than 
at that rate for expenditures at Gibraltar aft- 
er his removal to that place. On the 4th June, 
the auditor communicated this decision of 
the secretary to Mr. M'Call, and in the set- 



tlement made on the 22d May, 1S22, the 
whole commissions from October, 1S15, to 
July, 1820, amounting to thirty-one thousand 
three hundred and fifty-nine dollars and for- 
ty cents, were suspended. To this decision 
Mr. M'Call did not assent, and in 1824 came 
to the United States for the purpose of hav- 
ing the subject thoroughly investigated and 
disposed of, declaring at the same time that 
he should be obliged to relinquish the agency 
if his claims were refused. His disburse- 
^ ments for the navy department had then 
amounted to about two millions of dollars, 
J and been attended with no loss to the United 
! States. The subject of the suspended items 
J was fully and carefully re-examined by the 
! secretary of the navy, Mr. Southard, who 
differed in his view of it from his predeces- 
j sor, and at the settlement made on the 31st 
December, 1824, the commissions before sus- 
pended, and an additional sum of twelve 
j thousand and twenty-four dollars and twen- 
I ty-five cents, for subsequent commissions, 
I were carried to his credit: he was also allow- 
ed one thousand dollars for clerk hire, and 
eight hundred and ninety-five dollars for of- 
fice rent and expenses annually. After this 
settlement Mr. M'Call resigned his consulate, 
but returned to Gibraltar and continued to 
execute his agency. His accounts up to the 
1st January, 1828, were from time to time 
settled on the same basis. On the 3d March, 
1830, the auditor having before him the ac- 
counts from 1st January, 182S. to 1st Jan- 
uary, 1830, containing similar claims for com- 
missions and office expenses, referred them 
to the secretary of the navy, Mr. Branch, 
stating that "for those allowances he found 
no authority in law, in the regulations of 
the navy department, or in any entry by the 
secretary upon the vouchers." On the* 12th 
March, the secretary of the navy decided 
that Mr. M'Call was to receive the same com- 
pensation as a navy agent while permanent, 
and when absent from his place of resi- 
dence, that agreed on by the secretary of the 
navy, Mr. Crowninshield, in his letter of 
12th April, 1815. On the loth March, 1S30, 
a settlement was made in accordance with 
this decision. Mr. M'Call, who had returned 
home, resigned his agency, and on the 21st 
April, 1831, a final settlement on the same 
basis was made at the treasury, by which a 
balance was asserted to be due to the United 
States of eleven thousand six hundred and 
ninety-three dollars and fifty-eight cents. 
This balance was made up of the following 
items: 

(1) Balance in Mr. M'Call's hands 

admitted to be due and tend- 
, n , ered by him to the treasury. . $ 5,478 94 

(2) Commissions on disbursements at 

Gibraltar over and above the 
,o. ^ com Pensation of a navy agent 2,309 26 

(3) Commissions on bills of exchange 44 40 

(4) Office rent and charges for two 

,~ ?* ais *•: : 3,790 00 

(o) Subsequent correction 70 98 



11,693 58 
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Mr. Gilpin, U. S. Dist. Atty. 

This is a question of contract, of written 
-contract. Mr. M'Call was not a navy agent, 
under the act of 3d March, 1809, whose char- 
acter, duties and compensation are fixed by 
law; but a special agent of the navy depart- 
ment, chosen to perform a certain duty point- 
ed out by that department, for which they 
agreed to allow him a certain compensation. 
The whole was reduced to writing, weighed 
by him for more than a month, modified at 
his suggestion, and again put in writing; he 
then entered on the stipulated duties. By 
this contract he must abide. It is found in 
the letters of himself and the secretary of the 
navy, Mr. Crowninshield, in March and April, 
1815. He was to have the same allowance 
as a navy agent when at his place of per- 
manent residence. After 1817, this was Gi- 
braltar. In 1820, he claimed more while there; 
he claimed two and a half per cent, on all 
disbursements. In 1821, this was submitted 
to the secretary of the navy, Mr. Thompson, 
-who refused it. In 1824, it was renewed 
and admitted; but still on the ground of this 
contract, not in opposition . to it. That con- 
tract remained unchanged. It speaks for it- 
self. If an erroneous construction was put 
upon it, the United States are not affected 
by it. In 1830, the same allowance is again 
claimed; it is refused as it had been in 1821, 
and this refusal obliges them to bring the 
present suit. The defendants make the same 
demand before this court, which Mr. M'Call 
made at the treasury; the same reply is 
£iven; the contract does not authorize it. U. 
S. v. Lyman [Case No. 15,647]; TJ. S. v. Kirk- 
patrick, Wheat. [22 U. S.] 733; U. S. v. 
Macdaniel, 7 Pet. [32 U. S.] 1. 

M'Call & Cadwalader, for defendants. 

If the accounting officers had received the 
evidence of Mr. Southard's construction of 
this contract, which has been submitted to 
the court and jury, they would never have re- 
fused these allowances. Their ground of re- 
jection is, that there is no entry of his deci- 
sion. The case is here to be passed upon 
with a full knowledge of it. That construc- 
tion was unquestionably right; but if it were 
not, it is sufficient to sanction the items of 
set off which the defendants offer. By the 
original contract, the compensation was fixed 
in two contingencies; the first, when Mr. 
M'Call was at Barcelona, there he had his 
consulate and its profits, as well as his own 
business, and the additional compensation of 
a navy agent was liberal and sufficient; the 
second, when he had to accompany the squad- 
ron, fix his residence for a greater or less 
time at other places, and sacrifice his own 
concerns for those of the public, for this he 
asked and was promised only the customary 
commercial commission of a merchant, two 
and a half per cent. The words of the cor- 
respondence in 1815, bear this construction, 
and it is consistent with usage and justice. 
As to the allowance for office expenses, it is 



made to navy agents in the United States, 
and therefore falls within the express stipu- 
lation of the letter; but if it were not, it is 
sanctioned by the usage of the department, 
which was confirmed by this court in a late 
case. To say that it was wrong in the secre- 
tary of the navy to allow, in 1824, what was 
rejected in 1821, is to confound together sus- 
pension and rejection; these claims were 
large, and in settling the account they were 
passed by for further consideration; they 
were not rejected; they came up in 1824, as 
matters yet undecided. The decision of Mr. 
Southard, therefore, was right in all respects, 
at the time it was made. But that is not 
the question here. This claim commences 
four years after Mr. Southard's decision. It 
commences entirely, after Mr. M'Call had 
come to this country, conferred with the de- 
partment, and returned to the Mediterranean 
with their plighted faith to allow it. The 
contract, made by the letters of 1815, was at 
an end; the settlement of 1824 became a con- 
tract, which had not been terminated by the 
government in 1830. No doubt the secretary 
of the navy might refuse these allowances 
after that time; but he cannot do so retro- 
spectively; it has been laid down by this 
court, as well as by the supreme court, that 
no change in a usage is to be retrospective; 
that a person, who has for years received a 
compensation, cannot be deprived of it by 
the head of a department, who shall construe 
a contract differently from his predecessors. 
U. S. v. Macdaniel, 7 Pet. [32 U. S.] 1; U. 
S. v. Duval [Case No. 15*,015]; Armstrong 
v. U. S. [Id. 548]. 

Mr. Gilpin, U. S. Dist. Atty., in reply. 

In 1815, a contract was deliberately made, 
between Mr. M'Call and the secretary of the 
navy, so explicit in its terms, that it cannot 
be misunderstood. The question is, whether 
or not that contract allows him two and a 
half per cent, commissions on all his disburse- 
ments at his place of permanent residence, 
and a regular annual sum of one thousand 
eight hundred and ninety-five dollars, for of- 
fice expenses. On its face it certainly does 
not. At the time of the first settlement these 
allowances were not claimed; on the con- 
trary, the commissions on disbursements at 
Barcelona, were charged separately from 
those on disbursements while absent, and no 
claim was made for any office expenses. At 
the time of the second settlement, a similar 
distinction was made; but it was observed, 
that after his permanent residence was fixed 
at Gibraltar, he claimed the extra commis- 
sions; this was refused from the outset, and 
in 1S21, was deliberately, examined and re- 
jected; it was not merely suspended, for the 
letter of the secretary of the navy is positive 
as to the meaning of the contract, and settled 
the point definitely so far as the department 
could do so; the suspension was to give time 
to ascertain the periods of absence and resi- 
dence at Gibraltar, so as to adjust the ac* 
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counts; there was no hesitation or suspen- 
sion as to the propriety of the allowance; up 
to this time there was no claim even of an 
annual sum for office charges. In 1824, Mr. 
M'Call comes to the United States, and a 
third settlement is made; he puts in a claim 
again for the extra commissions during his 
residence at Gibraltar, and an entirely new 
one for office expenses, the whole amounting 
to sixty thousand dollars. This was allowed 
by the secretary of the navy, but not by any 
change in the contract; it was his interpreta- 
tion of that instrument; there was no new 
contract, nor indeed any written order, given 
at the time, at least none has been found. 
This act then made no Variation in the rights 
of either party; a claim was made by Mr. 
M'Call under his contract, at that time, and 
he obtained it. If his decision was wrong, 
it cannot affect the rights of the United 
States; it cannot change their written agree- 
ment with their agent; it cannot govern the 
construction of the instrument on a subse- 
quent occasion. Whenever Mr. M'Call pre- 
sented his accounts, they were to be settled 
by the officer for the time being, according to 
the existing contract; and if at one time an 
error was made, it is no reason that it should 
also be made at another; the settlements 
were from time to time, the contract was 
continuous; it existed in 1S29, as much as 
in 1S15, and alone governed each intermediate 
settlement. Now the very words of the let- 
ters confine the extra commission to disburse- 
ments made when absent from the place of 
permanent residence, and seem to place that 
item beyond question. As to the office char- 
ges, no proof of the same annual allowance 
to any navy agent was given; much less to 
a special agent, whose extra commissions 
gave him so large a compensation. Neither 
item, then, can be properly allowed under the 
agreement; and if the view is correct, that 
this agreement continued in force up to 1830, 
that no legal change had been made in it, and 
no new one formed, then the accounting offi- 
cers were correct in rejecting them, and this 
jury ought not now to allow them. 

HOPKINSON, District Judge (charging 
jury). (After stating the several charges of 
the United States against the defendant, 
which constitute the claim sought to be re- 
covered in this action, and also, generally, 
the grounds on which it is resisted, the judge 
instructed the jury on the matters of law 
arising in the case, substantially as follows:) 
The jury must bear in mind that the appoint- 
ment of Mr. M'Call, to the duties of a navy 
agent, was not made under the act of con- 
gress of 3d March, 1809, and of course the 
question of his compensation for his serv- 
ices is not to be governed by the provisions 
of that law. Had his appointment been un- 
der that law, our course in the decision of 
this cause would be very plain and easy. 
We should follow the directions of the law, 
without regarding the acts or opinions of the 



secretary of the navy, as no agreements by 
him with Mr. M'Call, however explicit, If 
made in violation of the law, could be at- 
tended to here. The defendant, also, is pre- 
sumed to have known the law by which his 
office was conferred on him, and to have 
known further that no contract made by the 
secretary with him, not warranted by the 
law, could be enforced in any court of the 
United States. Mr. M'Call was not appoint- 
ed by virtue of that act of congress, but un- 
der a general authority, lawfully exercised 
by the secretary of the navy, to appoint 
agents of the department, who are not, prop- 
erly speaking, navy agents, nor officers of 
the United States, but the agents of the sec- 
retary or his department. In such cases, 
where there is no statutory prohibition or 
limitation, a large discretion is allowed to 
the departments. In such appointments the- 
duties of the agent, as well as his compen- 
sation and emoluments, must be regulated 
by the agreement made between him and the 
secretary. The duties and the compensation 
must wait upon the object of the appoint- 
ment; they will vary according to the cir- 
cumstances of each ease; they may be per- 
manent or temporary, more or less. We 
have, then, not to look to the law of 3d 
March, 1809, for the liquidation of this ac- 
count, for our guide and rule in settling the- 
claims of the respective parties, but we must 
look truly and conscientiously to the agree- 
ment between them, upon the faith of which 
the services of the defendant were rendered. 
The changes that have taken place in the of- 
fice of secretary of the navy, have probably 
produced all the difficulties between the de- 
fendant and the department, but they can 
produce no change in any contract made 
within the authority of the officer who made 
it 

The original agreement is contained in a 
correspondence between Mr. Crowninshield, 
the then secretary of the navy, and Mr. 
M'Call. The several letters do not appear to 
me to be "ambiguous, at least as regards the- 
principal item of dispute, that is, the com- 
missions or compensation to be allowed to 
the defendant; and my construction of them 
inclines to the opinion given upon them by 
Secretary Thompson, who had succeeded Mr.. 
Crowninshield in the navy department. 
When Mr. M'Call rendered his first account 
to the department, or when it was there set- 
tled, Mr. Thompson was in office, and had 
the account settled according to his con- 
struction of the contract. If the duties and 
services of the appointment turned out to be 
more onerous, important and expensive than 
was contemplated when the contract was 
made, they nevertheless can have no opera- 
tion in changing the meaning or construction 
of the contract, but they would afford a good 
and just reason for modifying it for the fu- 
ture, or for making a new and different one. 
or for the exercise of the secretary's discre- 
tion in making allowances to meet these un- 
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expected contingencies. Thus, if the contract 
had been made on the basis, that the resi- 
dence of Mr. M'Call was to be at Barcelona, 
where living was cheap and commissions 
low, and where he had also a consulate, and 
it turned out that the public service required 
the navy agent to remove to Gibraltar, this 
would be a fair ground for a new contract, 
or for additional, equitable allowances. The 
secretary was not restricted to make no al- 
lowances but such as came strictly within 
the letter of the contract, if he should think 
there had been services performed, or ex- 
penses in that service incurred, not provided 
for by the contract It is unfortunate that 
the secretary who made the agreement was 
not first called upon to say what was in- 
tended by it. His construction would prob- 
ably have been received as authentic by 
his successors. The accounts of Mr. M'Call 
were submitted to the auditor, and by him 
referred to the secretary, whose decision up- 
on them I am inclined to adopt. It is said Mr. 
M'Call acquiesced in this decision. Did he 
do so? It is true he continued to hold the ap- 
pointment, but to make strong remonstrances 
against that decision; and it is to be remark- 
ed that, in his appeal to the secretary, he 
takes the ground of his services, and not or 
the contract, to support his claims. This was 
correct. 

Before Mr. M'Call again rendered his ac- 
counts to the department, another secretary, 
Mr. Southard, came into the office. Mr. 
M'Call renewed his charges, not only for the 
period between his first and second accounts, 
but introduced the very items that had been 
rejected or suspended by the former secre- 
tary. A question has arisen as to what items 
were rejected and what suspended. It is 
said that the charge of commissions only was 
suspended, but that, as to the other disputed 
items, the opinion of Secretary Thompson is 
clear, explicit and final. This may or may 
not have been his intention; but the sus- 
pension, as it appears on the account, goes 
to the whole of it; and we should presume 
that Mr. M'Call so understood it, as he would 
hardly have preferred those charges again, 
in the face of Mr. Thompson's decision, had 
he continued in office. 

The accounts of the defendant were sub- 
mitted to Secretary Southard, who seems to 
have given them a full and careful examin- 
ation, and finally he passed and allowed the 
accounts, admitting all Mr. M'Call's charges, 
not only for the period subsequent to his own 
coming into office, but for the antecedent 
time, allowing the items which his predeces- 
sor had refused or suspended. Mr. Southard 
must, like the defendant, have considered 
that these items were suspended, and not 
finally decided upon by Secretary Thompson. 
Although Mr. Thompson had given his opin- 
ion on the principle on which the account 
should be settled, yet the items affected by 
the principle were suspended, and not finally 
acted upon; they were not closed against 



future consideration and adjustment, by Mr. 
Thompson himself, or by a successor to his 
authority. Whatever may have been his rea- 
son for not directly applying his principle to 
the items in question, Mr. Southard believed, 
and I cannot say he was mistaken, that the 
whole account, when it came to him, was 
open for his examination and judgment; and 
he acted upon it accordingly. With my un- 
derstanding of the original contract with Mr. 
Crowninshield, as I have intimated, I must 
consider that, in passing this account and 
allowing the disputed charges of the defend- 
ant, he did not proceed on the ground of that 
contract, for I do not see how it could bear 
him out; but that he did proceed on a ground 
equally tenable and firm, that is, by virtue 
of his general authority, as the head of his 
department, to exercise his discretion in 
making compensation to the agents of the 
department for their services, in conformity 
with his judgment and views of the justice 
of the case, after a longer experience and a 
fuller knowledge of the nature of the defend- 
ant's services, had enabled him to appreciate 
their value, and to estimate more correctly 
the expenses to which they exposed the 
agent 

But it is worthy of particular attention, 
that the account thus settled by Mr. South- 
ard, which contained the very charges for- 
merly suspended or rejected, as it may have 
been, has been considered by the department 
to be finally closed; the defendant obtained 
his credits; they cannot now be disturbed, 
and no attempt is made by this suit to dis- 
turb them. If this suit had been brought for 
the allowances made by Mr. Southard, an- 
terior to the settlement of 1824, we might 
have been called upon to look to and con- 
strue the original contract; but it is now 
unnecessary, as the accounts now in con- 
troversy, are subsequent to that settlement 
Before these accounts of the defendant were 
presented to the department, another change 
had taken place in the office of secretary; 
Mr. Branch had succeeded Mr. Southard. 
The accounts are sent to the new secretary 
by the fourth auditor, with certain objec- 
tions, or rather questions upon them. The 
result was, that Mr. Branch, going back to 
the original contract for the adjustment of 
the accounts, resumed the opinion of Secre- 
tary Thompson and adjusted them accord- 
ingly, as the district attorney has submitted 
them to you, that is, refusing the defendant 
credit for the charges which Mr. Southard 
had allowed in the previous settlement of 
his accounts. 

We have now arrived at the real question in 
this case, which is, are we at this time at 
liberty to go back to the contract between 
Secretary Crowninshield and Mr. M'Call, and 
to receive or reject the disputed items of his 
account, as we shall believe they are or are 
not warranted by the construction we shall 
put upon that contract; or, on the other hand, 
are we not bound by the allowances made by 
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Secretary Southard, to the defendant in the 
settlement of his account in 1824, either, as 
a construction of the contract binding on the 
United States, or as constituting a new con- 
tract for the subsequent services of the de- 
fendant? With the opinion I have, and 
which I have already intimated, of the mean- 
ing of that contract, I cannot think that Mr. 
Southard admitted the charges in question by 
virtue of that contract; but that he consid- 
ered them not to have been tinally acted upon 
by his predecessor, that they were, therefore, 
open to his judgment upon them, and that 
after receiving the personal explanations of 
the charges from Mr. M'Call, who had re- 
turned to the United States for the purpose 
of settling this account; after learning from 
him the real nature and extent of his serv- 
ices, and his extraordinary expenses in per- 
forming them, together with the change that 
had taken place in his situation and residence, 
and the importance and extent of his duties, 
the secretary took upon himself, as he clearly 
had a right to do, if the former secretary had 
but suspended these charges for further ex- 
planation, to make these allowances and fix 
the compensation of the agent, according to 
his view of the circumstances shown to him, 
in support of their justice and equity. In 
Macdaniel's Case, 7 Pet. [32 U. S.] 1, it is said 
by the judge, delivering the opinion of the 
court that "it will not be contended that one 
secretary has not the same power as another, 
to give a construction to an act which re- 
lates to the business of the department/* 
The court in that case fully recognise the dis- 
cretion which any one of the great depart- 
ments of the government must be allowed to 
exercise, in the distribution of its duties and 
responsibilities, and that while he regulates 
the exercise of his powers by the law, it does 
not follow that he must show a statutory pro- 
vision for every thing he does. 

In the case submitted now to this court and 
jury, we are not called upon to decide upon 
the right of Mr. Southard to admit the cred- 
its in question, whether they had been sus- 
pended or rejected by the former secretary. 
Whether Mr. Southard was right or wrong in 
his action upon the account which he settled 
with the defendant in 1824, and in his allow- 
ance of credits to the defendant in that ac- 
count which had formerly been withheld, is, 
at this time and in this suit, of no importance. 
This suit is not brought by the United States 
to recover back the money, credited and al- 
lowed to the defendant by that settlement, 
upon the allegation, that the secretary tran- 
scended his power in allowing those credits, 
or on any other allegation. No attempt is 
made to disturb that settlement. This action 
is now brought to recover from the defendant 
the money which he retains for his compensa- 
tion and charges, for services and expenses 
subsequent to that settlement, and in strict 
conformity with the allowances that were 
made to him by the secretary, in that settle- 
ment. Then the question is, if it can be 
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called a question, had the secretary a right 
to make a contract or arrangement with his 
agent, acting under and by his authority, per- 
forming the services of the department under 
his direction and controul, for the compensa- 
tion for these services and for the expenses 
for which he was to be allowed in performing 
them? If the secretary had this power, if he 
has made this contract with the defendant, 
and the defendant, upon the faith of the con- 
tract, has gone on to render his services and 
to disburse his money in the public service, 
it is for us to inquire, whether Mr. Southard 
has exercised his discretion discreetly or not; 
whether he has been too liberal or not in the 
terms he gave to his agent. That such an 
arrangement, such a contract, was made, 
seems to me to be proved beyond a question 
by the testimony of Mr. Southard, and of Mr. 
Watkins at that time the fourth auditor of 
the treasury department, in addition to the 
evidence afforded by the settlement itself 
On the faith of this agreement, Mr. M'Call re- 
signed his consulship at Barcelona, returned 
to Gibraltar, resumed the duties of his agency, 
and devoted himself to them. No question 
has been made of the fidelity and ability with 
which he performed these duties. 

You will observe that this case comes be- 
fore you, on a more free and extensive ground 
than it stood at the department, when these 
credits were refused. The ofiicers of that de- 
partment looked at the case only as it ap- 
peared on their books and records; they de- 
cided it by their regulations for the settle- 
ment of accounts, which are intended only for 
general rules in the transaction of the busi- 
ness of the office, and for the government o£ 
extraordinary cases. The courts have often 
revised the decisions made by the strictness 
of these regulations, where they worked man- 
ifest injustice to the individuals concerned. 
The accounting ofiicers of the department, in 
this instance, took up the original contract as 
it appears in the correspondence between Sec- 
retary Crowninshield and the defendant; they 
put their construction upon it, with which I 
. do not find fault, and they stopped there. As 
they found nothing on their books and rec- 
ords of the subsequent proceedings of Mr. 
Southard, they paid no attention to them. It 
is our duty, however, to go further into the 
truth and justice of the case, and to decide 
upon the rights of the parties by the laws of 
the land, and not by the on^ce rules of a de- 
partment Upon these principles of law, ap- 
plied to your own views of tne evidence, you 
will make up your verdict. The defendant 
admits a balance to be due from him to the 
United States of five thousand four hundred 
and seventy-eight dollars and ninety-four 
cents, which he has always been ready to 
pay. The United States claim from him the 
sum of eleven thousand six hundred and 
twenty dollars and sixty cents, with interest 
amounting to thirteen hundred and twenty- 
eight dollars and thirty-one cents. The dif- 
ference is made by the disputed items in the 
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defendant's account, upon which you are to 
decide. 

The jury found a verdict for the United States 
for five thousand four hundred and seventy- 
eight dollars and ninety-four cents. 



Case No. 14,707. 

UNITED STATES v. CALDWELL. 
[8 Blatchf. 131.] * 
Circuit Court, S. D. New York. Jan. 3, 1871. 
Extradition — Brought within Jurisdiction — 
Trial for Another Offence. 
The defendant was indicted f Or bribing an of- 
ficer of the United States. He pleaded that 
he was brought into the jurisdiction of the court 
on a charge of forgery, under an extradition 
treatv, and that such offence of bribery was not 
within the treaty. On demurrer to the plea: 
Held, that the plea was bad. 
[Cited m U. S. v. Johnson, Case No. 15487; 
New Jerbey v. Noyes, Id. 10.164; U. S. v. 
Lawrence, Id. 15,593; Re Miller, 23 Fed. 
33; Ex parte Hibbs, 20 Fed. 429 ; U. S. v. 
Rauscher, 119 U. S. 424, 7 Sup. Ct. 243.] 
[Cited in Adriance v. Lagrave, 59 N. T. 113; 
L State v. Stewait, 60 Wta. 590. 19 N. W. 
429; Com. v. Hawes, 13 Bush, <03; Hack- 
nev v. Welsh, 107 Ind. 255, S N. E. 142; 
Ker v. People, 110 111. 639; State v. Van- 
derpool, 39 Ohio St. 276.] 

[This was an indictment against Richard 
B. Caldwell for bribing an officer of the Unit- 
ed States government. The prisoner pleads 
to the jurisdiction of the court. Heard on 
demurrer to the plea.] 

Noah Davis, U. S. Dist Atty. 

William H. Anthon. for defendant 

BENEDICT, District Judge. This case 
comes before the court upon a demurrer to 
the plea. The prisoner has been indicted for 
the offence of bribing an officer of the United 
States. To this indictment the defendant 
pleads, that this court ought not to take cog- 
nizance of the offence in the indictment speci- 
fied, because, at the time when he was ar- 
rested and brought within the jurisdiction 
of this court, he was a resident of Prescott, 
in the province of Ontario, dominion of Can- 
ada, and was brought into the jurisdiction of 
this court on a charge of forgery, under the 
provisions of the treaty between her Britan- 
nic majesty and the United States of Amer- 
ica, commonlv called the "Ashburton Trea- 
ty," ratified August 9th, 1842 [8 Stat. 576], 
providing for the extradition of persons char- 
ged with certain offences, and the offence 
specified in said indictment is not one of the 
offences mentioned in the said treaty, and 
this court has no jurisdiction in the premises. 
To this plea the government- demurs, and 
thus the question is raised, whether the facts 
set forth in the plea are sufficient to oust this 
court of jurisdiction to try the defendant for 
an offence otherwise conceded to be within 
its cognizance. ■ 

i [Reported by Hon. Samuel Blatehford, Dis- 
trict Judg<\ and hero reprinted by permission.] 
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On the part of the defence, reliance is pla- 
ced upon sundry cases in the tribunals of this 
state, which furnish, it is claimed, a support 
to the proposition of the defence, that this 
court has jurisdiction of the person of the 
prisoner for a single purpose only, namely, 
his trial for the crime for which he was ex- 
tradited. The cases referred to are civil 
cases, wherein the service of the warrant of 
arrest was set aside by the court on motion, 
because it appeared that the plaintiff in the 
action had resorted to "fraud to procure the- 
presence of the defendant within the terri- 
torial jurisdiction of the court, in order that 
he might cause his arrest. Such cases do 
not furnish a rule applicable in criminal 
prosecutions, nor do I find any case where a 
warrant of arrest of a person charged with 
crime at the instance of the people, has been 
set aside, because of deceit practiced to 
bring the accused within the reach of the 
warrant. 

But. if the same rule were applicable in 
criminal prosecutions and in civil actions^ 
and if the question here arose on a motion 
to set aside the arrest, instead of on a plea 
to the jurisdiction, I am of the opinion that 
the relief could not be granted, for the rea- 
son that the person of the prisoner is not 
within the jurisdiction of the United States 
by virtue of any warrant issued out of this 
or any court. The prisoner was brought 
within the jurisdiction of the United States 
by virtue of a warrant of the executive au- 
thority of a foreign government, upon the 
requisition of the executive department of 
the government of the United States; and, 
while abuse of extradition proceedings, and 
want of good faith in resorting to them, 
doubtless constitute a good cause of com- 
plaint between the two governments, such 
complaints do not form a proper subject of 
investigation in the courts, however much 
those tribunals might regret that they should 
have been permitted to arise. To hold oth- 
erwise, would, in a case like the present, per- 
mit a person accused of crime to put the gov- 
ernment on trial for its dealings with a for- 
eign power. In the present case, there is 
hardly room for the charge that the extradi- 
tion proceedings against the accused were in 
bad faith, inasmuch as the records of this 
court show an indictment duly found against 
the accused for the crime by reason of which 
his extradition was granted. But, whether 
extradited in good faith or not, the prisoner, 
in point of fact, is within the jurisdiction of 
the court, charged with a crime therein com- 
mitted; and I am at a loss for even a plaus- 
ible reason for holding, upon such a plea as 
the present, that the court is without juris- 
diction to try him. The question appears to 
me to be not one of jurisdiction of the court, 
but rather of privilege from arrest; and I 
cannot say that the fact, that the defendant 
was brought within the jurisdiction by vir- 
tue of a warrant of extradition for the crime 
of forgery, affords him a legal exemption 
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UNITED STATES v. CALDWELL. 

[2 Dall. 333.] 
Circuit Court, D, Pennsylvania. 1795. 

Witnesses— Failure to Obey Subpoena— At- 
tachment. 

[1. Judges of a county court are not excused 
from obeying a subpoena to appear as witnesses, 
on the ground that the judges of the state su- 
preme court are holding a nisi prius court in the 
county, and that the occasion seems to require 
respectful attentiou to them on the part of the 
county judges; ana in case of a failure to obey 
the subpcena an attachment will issue.] 

[2. Prior service of a subpoena upon a witness 
who fails to appear is an indispensable requisite 
to awarding an attachment against him.] 

[Cited in The Laurens, Case No. 8,122; Dres- 
kill v. Parish, Id. 4,076.] 

This was an indictment for a misdemeanor 
committed in Northumberland county, in 
which a subpoena had issued, on the part of 
the defendant, to summon Samuel M'Clay, 
Esq., and John M'Pherson, Esq., associate 
judges of the county courts of Northumber- 
land, to appear in the circuit court as witness- 
es on the 4th of May. The subpcena was 
served on Mr. M'Clay on the 28th of April, and 
on Mr. M'Pherson the next day. E. Tilghman 
now produced an affidavit, "that they were ma- 
terial witnesses, without the benefit of whose 
testimony, the defendant apprehended and be- 
lieved he could not safely proceed to trial;" 
and moved for a postponement, not only in 
this case, but, also, in cases of Montgomery, 



U. S. v. CALDWELL COase No. 14,708) 

from prosecution for other crimes by him 
■committed. 

I may add, that the Case of Heilbronn [Case 
No. 6,323], which, so far as I know, is not re- 
ported, probably affords a precedent for the 
action of the government in the present case. 
Heilbronn was delivered by the government 
of the United States to the government of 
Great Britain, upon a charge of forgery. 
When the facts out of which the charge 
arose were proved before the commissioner, 
the ground taken in his behalf was, that the 
crime committed was not forgery, but em- 
bezzlement. The commissioner held other- 
wise, and the prisoner was extradited; but, 
upon his arrival in Great Britain, he was 
there indicted and convicted of embezzle- 
ment, upon the same facts which had been 
claimed before the commissioner to show 
forgery. That case presented, therefore, the 
point now taken here; but, whether it was 
taken upon the trial in Great Britain, I do 
not know. I do not, therefore, refer to the 
•case as an authority, but simply notice it, as, 
perhaps, a precedent. 

The demurrer must be held to be well tak- 
en, but the defendant has leave to withdraw 
his plea, and enter a plea of not guilty. 



[25 Fed. Cas. page 238] 

Lang and Stockman; in which, to save ex- 
pence, no subpcena had issued, though the 
same persons were material witnesses for the 
respective defendants. 

Mr. Rawle, the district attorney, objected, 
that from the 4th of May, when the subpoena 
was returnable, a sufficient time had elapsed 
to have brought the witnesses to Philadelphia 
upon an attachment; but he consented to 
consider the subpcena as having issued in all 
the causes. There was no legal necessity for 
the witnesses, merely because they were 
county judges, to attend the nisi prius of the 
supreme court, which is alleged in excuse 
for their absence; and as this is not a capital 
case, the application for delay is not entitled 
to be treated with any peculiar indulgence. 

E. Tilghman replied, that the subpcena had 
been served in a reasonable time; and, al- 
though no attachment had been moved for, 
it is some excuse for the defendant, that he 
expected the trials for treason would first 
come on; and for the witnesses, that their 
official situation seemed to prescribe a re- 
spectful attention to the judges of the su- 
preme court, who were then holding a court 
of nisi prius, in the county of Northumber- 
land. But after the oath which the defend- 
ant has taken, the court will not presume, 
that his application for delay is without just 
cause; and if there is just cause, they will 
not compel him to proceed to a trial, under 
such disadvantages. Besides, it is not de- 
sired, to put off the trial till the next term, 
but only for a few days, that an express may 
be sent for the witnesses; as with the bene- 
fit of their testimony it is immaterial to the 
defendant when he shall be tried. Though, 
if the delay is limited to a few- days, it will 
be necessary, in order to remove all future 
cavil, to move for an attachment against the 
witnesses. 

BY THE COURT:— We have no hesitation 
in granting the indulgence of a delay for a 
few days. The cause may, therefore/be con- 
tinued till this day week; and, in the mean- 
time, let the attachment issue; but it can 
only be in the case, in which the ^ubpcena has 
been actually served. The practice must al- 
ways be strict in the previous stages of the 
business, before an attachment can be award- 
ed; and all the documents upon which it is 
awarded, must be filed with the court. 

PATERSON, Circuit Justice:— We pay no 
respect to persons. The law operates equally 
upon all; the high and low, the rich and poor. 
If we issue a subpcena to a justice or a judge-, 
and it is not obeyed, we should be more strict 
in our proceedings against such characters, 
than against others, whose office did not so 
strongly point out their duty. 
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UNITED STATES v. CALLENDER. 
IWhart St. Tr. 688; Chase's Trial, Append. 65.] 

Circuit Court, D. Virginia. 1800. 
Indictment for Seditious Libel— Province of 
Court and Jury — Pleading— Evidence in 
Justification — Trial — Challenges of Ju- 
rors. 

[1. In a prosecution for libel under the sedi- 
tion law (Act 3798) the jury have nothing to do 
with assessing the fine in case of a conviction. 
That is for the court alone.] 

[2. Where an indictment for libel is founded 
tipon passages contained in a book, it is not nec- 
essary to set out the title of the book; but it is 
sufficient to aver that upon a date mentioned de- 
fendant did publish, etc., a fals'e, etc., libel of 
the tenor and effect following/* and then set out 
the passages complained of.] 

[3. An allegation of "tenor and effect" requires 
proof of the substance only, and not the precise 
words.] 

[4. Where the accused relies upon a justifica- 
tion, the proof of the justification must extend 
to the whole charge, otherwise it is insufficient 
and inadmissible; and it is not competent Jo 
prove one part of the specific charge by one wit- 
ness and other parts by different witnesses.] 

[5. In a prosecution for seditious libel the 
only question which can be put to a juror chal- 
lenged for favor is whether he has ever formed 
and delivered an opinion upon the charge against 
the accused; and it is improper to ask whether 
he has ever formed and delivered an opinion on 
the book in which the alleged libellous passages 
occur.] 

[6. Principal challenges to the array, or the 
whole jury at once, are always for partiality in 
the sheriff, and not in the jurors, and such chal- 
lenges are to be determined by the court; where- 
as challenges for favor, in the particular jurors, 
are to be determined by triers sworn by the 
court. And the fact that a partial juror has been 
returned is no reason for inferring partiality in 
the sheriff, so as to furnish ground of chal- 
lenge to the array.] 

[7. The court may demand a statement in 
writing of questions intended to be put to a 
witness, in order that no illegal evidence may be 
heard by the jury and make an undue impres- 
sion.] 

[8. The right of the jury in criminal cases to 
■determine the law as well as the facts does not 
•extend to a determination of the question wheth- 
er a statute of the United States produced to 
them is void ps contravening the constitution. 
The constitutionality of the law under which 
the indictment is found is a matter solely for 
the court, and counsel will not be permitted to 
argue that question to the jury.] 

[Cited in Sparf v. TT. S., 156 U. S. 70, 164, 
15 Sup. Ct. 273.] 

[Indictment against James Thompson Cal- 
ender for a seditious libel against the presi- 
dent of the United States.] ( 

The matter set out in the indictment as 
libellous was as follows: "The reign of Mr. 
Adams has been one continued tempest of 
malignant passions. As president, he has 
never opened his lips, or lifted his pen with- 
out threatening and scolding; the grand ob- 
ject of his administration has been to exas- 
perate the rage of contending parties, to 
calumniate and destroy every man who dif- 
fers from his opinions. Mr. Adams has la- 
boured, and with melancholy success, to break 
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up the bonds of social affection, and under 
the ruins of confidence and friendship, to ex- 
tinguish the only gleam of happiness that 
glimmers through the dark and despicable 
farce of life. The contriver of this peace has 
been suddenly converted, as he said, to the 
presidential system, that is to a French war, 
an American navy, a large standing army, an 
additional load of taxes, and all the other 
symptoms and consequences of debt and des- 
potism. The same system of persecution has 
been extended all over the continent, every 
person holding an office must either quit it, 
or think and vote exactly with Mr. Adams. 
Adams and Washington have since been shap- 
ing a series of these paper jobbers into - 
judges and ambassadors, as their whole cour- 
age lies in want of shame; these poltroons, 
without risking a manly and intelligible de- 
fence of their own measures, raise an affected 
yelp against the corruption of the French 
Directory, as if any corruption would be 
more g venal, more notorious, more execrated 
than their own. The object with Mr. Adams 
was to recommend a French war, professedly 
for the sake of supporting American com- 
merce, but in reality for the sake of yoking 
us into an alliance with the British tyrant- 
While such numbers of the effective agents of 
the Revolution languish in obscurity, or shiver 
in want, ask Mr. Adams whether it was prop- 
er to heap so many myriads of dollars upon 
William Smith, 'upon a paper jobber, who, 
next to Hamilton and himself is, perhaps, the 
most detested character on the continent— 
You will then make your choice between in- 
nocence and guilt, between freedom and slav- 
ery, between paradise and perdition; you 
will choose between the man who has de- 
serted and reversed all his principles, and 
that man whose own example strengthens all 
his laws, that man whose predictions, like 
those of Henry, have been converted into his- 
tory. You will choose between that man 
whose life is unspotted by a crime, and that 
man whose hands are reeking with the blood 
of the poor, friendless Connecticut sailor: I 
see the tear of indignation starting on your 
cheeks! You anticipate the name of John 
Adams.— Every feature in the conduct of Mr. 
Adams, forms a distinct and additional evi- 
dence, that he was determined at all events 
to embroil this country with France. Mr. 
Adams has only completed the scene of igno- 
miny which Mr. Washington began.— This 
last presidential felony will be buried by con- 
gress in the" same criminal silence as its 
predecessors. Foremost in whatever is de- 
testable, Mr. Adams feels anxiety to curb the 
frontier population. He was a professed aris- 
tocrat; he had proved faithful and serviceable 
to the British interest. Thus we see the 
genuine character of the president, when but 
in a secondary station, he censured the fund- 
ing system, when at the head of affairs, he 
reverses all his former principles. He exerts 
himself to plunge his country into tho most 
expensive and ruinous establishments. In the 
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two first years of his presidency, he has con- 
trived pretences to double the annual ex- 
pense of government by useless fleets, armies, 
sinecures and jobs of every possible descrip- 
tion. By sending these ambassadors to Paris, 
Mr. Adams and his British faction designed 
to do nothing but mischief. In that paper 
with all the cowardly insolence arising from 
his assurance of personal safety, with all the 
fury, but without the propriety or sublimity 
of Homer's Achilles, this hoary headed in- 
cendiary, this libeller of the governor of 
Virginia, bawls out to arms! then to arms! 
It was floating upon the same bladder of 
popularity that Mr. Adams threatened to 
make this city the centrical point of a bonfire. 
Reader, dost thou envy that unfortunate 
old man with his twenty-five thousand dol- 
lars a year, with the petty parade of his 
birth-day, with the importance of his name 
sticking in every other page of the statute 
book. Alas! he is not an object of envy, but 
of compassion and of horror. With Connec- 
ticut more than half undeceived, with Penn- 
sylvania disgusted, with Virginia alarmed, 
with Kentucky holding him in defiance, hav- 
ing renounced all his original principles, and 
affronted all his honest friends, he cannot en- 
joy the sweet slumbers of innocence, he can- 
not hope to feel the most exquisitely delight- 
ful sensation that ever warmed a human 
breast, the consciousness of being universally 
and deservedly beloved.— It *is happy for Mr. 
Adams himself, as well as for his country, 
that he asserted an untruth. In the midst of 
such a scene of profligacy and of usury the 
president has persisted as long as he durst, 
in making his utmost efforts for provoking a 
French war. For although Mr. Adams were 
to make a treaty with France, yet such is 
the grossness of his prejudice, and so great 
is the violence of his passions, that under his 
administration America would be in constant 
danger of a second quarrel. When a chief 
magistrate both in his speeches and newspa- 
pers, is constantly reviling France, he can 
neither expect nor desire to live long in peace 
with her. Take your choice, then, between 
Adams, war and beggary, and Jefferson, 
peace and competency." 

On Wednesday, May 28, a continuance was 
asked for by the defendant's counsel, upon 
the following affidavit: 

"City of Richmond, ss. This day James 
Thompson Callender made oath before me, 
a magistrate of the said city, that William 
Gardner, Tench Coxe, Judge Bee, Timothy 
Pickering, William B. Giles, Stephen Thomp- 
son Mason, and General Blackburn, he be- 
lieves to be material witnesses in his de- 
fence, against an indictment found against 
him during the present term of the cir- 
cuit court of the United States for the mid- 
dle circuit, Virginia district: that William 
Gardner aforesaid resides, he believes, in 
Portsmouth, in the state of New Hamp- 
shire; that Tench Coxe aforesaid resides in 
Philadelphia, in the state of Pennsylvania; 



that Judge Bee resides, the deponent hath 
understood, in South Carolina, but in what 
part of the state he knows not; that Timothy 
Pickering aforesaid resided of late in Phila- 
delphia, in the state of Pennsylvania, but 
where he resides at this time the deponent 
doth not know; that William B. Giles afore- 
said, he hath understood since he hath been 
furnished with a copy of the indictment, and 
since the said Giles hath left town, resides 
in the county of Amelia; and that Gen. 
Blackburn resides in the county of Bath. 
The said James Thompson Callender further 
declares, that he expects to prove by the said 
William Gardner, and that he verily believes 
that he shall prove by the said William Gard- 
ner, that the said William Gardner was com- 
missioner of loans for the state of New Hamp- 
shire, under the government of the United 
States, and that he was turned out of the 
said onlce of commissioner of loans because 
he, the said Gardner, refused to subscribe an 
address circulated in the town of Portsmouth, 
in New Hampshire, and presented to the 
president of the United States in the year 
1798, at the instance of several inhabitants 
of the said town, in which address unequivo- 
cal approbation of the conduct of the said 
president, in the administration of the United 
States, is expressed. 

"(2d) That said James Thompson Callender 
also declares, on oath, that he verily believes 
that he shall prove, by the evidence of Tench 
Coxe aforesaid, that he, the said Tench Coxe, 
in the year 179$, held an important office un- 
der the government of the United States, to 
wit, commissioner of the revenue, from which 
office the said Coxe was ejected by the pres- 
ent president of the United States, because 
he did not approve the measures of his the 
said president's administration, or the prin- 
ciples on which it was conducted. That he 
verily believes that he shall he able to prove, 
by the evidence of Judge Bee, that he did 
receive from the president of the United 
States, in the year 1799, a letter, in which 
he the said president did advise and request 
the said Judge Bee, then acting in his judi- 
cial character, to deliver to the consul of the 
British nation in Charleston Jonathan Rob- 
bins, alias Thomas \ash, who had been ap- 
prehended and carried before the said judge 
on a charge of murder committed on the 
high seas, on board the British frigate Her- 
mione. 

(i He farther deposes on oath, that he verily 
believes that he shall be able to prove, by 
the evidence of Timothy Pickering, that the 
president of the United States was in pos- 
session of despatches from Mr. Vans Murray. 
American minister in Holland, containing as- 
surances on the part of the French Republic 
that ambassadors from the United States 
would be received in a way satisfactory to 
the people and government of the United 
States, many weeks while congress was in 
session, before he communicated the same to 
congress. 
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"The deponent further saith, that he verily 
believes that he shall he able to prove, by the 
evidence of Stephen Thompson Mason and 
William B. Giles, that John Adams, president 
of the United States, has unequivocally 
avowed, in conversation with them, principles 
utterly incompatible with the principles of the 
present constitution of the United States; 
principles which could not be carried into 
operation under any political institution with- 
out the establishment of a direct, powerful, 
and dangerous aristocracy; that he declared, 
in express terms, to the said Stephen Thomp- 
•son Mason, that he had no more idea that 
the present federal constitution could, for any 
length of time, control the people of the 
United States, than that it could control the 
motion of the planets; that he also declared 
to the said Stephen Thompson Mason, that 
he had no more idea that a political society 
could exist without a distinction of ranks, 
than that an army could exist without offi- 
-cers; and also that he can prove, by the 
said William B. Giles, that the president of 
'the United States has avowed, in conversa- 
tion with him, a sentiment to this effect, that 
he thought the executive department of the 
'United States ought to be vested with power 
to direct and control the public will. That 
this deponent verily believes that he shall be 
able to prove, by General Blackburn, that he 

did, on the day of , in the year 

179S, receive an address from John Adams, 
president of the United States, in answer to 
the field ofiicers of Bath county, in which 
the said president does avow that there was 
a party in Virginia which deserved to be 
humbled into dust and ashes before the m- 
"dignant frowns of their injured, insulted, and 
offended country. And this deponent further 
saith, he is advised and believes that it is 
material to his defence against the indict- 
ment aforesaid, that he should procure au- 
thentic copies of sundry answers made by 
the president of the United States to addres- 
ses from the inhabitants of the United States, 
in various parts thereof, which authentic 
copies he cannot procure, so as to be in readi- 
ness for trial during the present term. He 
also saith that he is advised and doth be- 
lieve, that a certain book, entitled 'An Essay 
on Canon and Feudal Law/ or entitled in 
words to that purport, ascribed to the presi- 
dent of the United States, and of which -he 
believes the president is the author, is ma- 
terial to his defence, and that he cannot pro- 
cure a copy of the same, and evidence that 
the said president is the author thereof, with- 
out being allowed several weeks, and perhaps 
months, for the purpose. He further saith 
that he is told by the counsel who mean to 
appear for him, that they cannot possibly be 
prepared to investigate the evidence relating 
to the several charges in the indictment, even 
if all the persons and documents wanted 
were upon the spot." 

The motion, after having been argued by 
Mr. Hay and Mr. Nicholas for the traverser, 
25FED.CAS. — 16 



and Mr. Nelson, District Attorney, for the 
United States, was refused by the court, but 
a postponement granted till the ensuing 
Monday. 

On Monday, the 2d of June, Mr. Callender 
appeared in court, attended by his counsel, 
Mr. Nicholas, the Attorney-General of the 
State, Mr. Hay, and Mr. Wirt. 

The traverser being called, a postponement 
for a few hours was asked, until it could be 
ascertained whether Mr. Giles would attend 
or not. The badness of the weather on the 
preceding day, it was suggested, had prob- 
ably prevented his arrival in town as early 
as might otherwise have been expected. The 
judge desired to know whether the counsel 
for the traverser wished a postponement for 
a few hours only, or until the next day, as 
they might make their choice. The next day 
was preferred. 

On Tuesday, the motion for a postpone- 
ment until November was renewed. 

Mr. Hay said that Mr. Giles had not arriv- 
ed, and that he did not then expect him* 
Mr. Giles would, probably, presume that the 
indictment was either tried or continued to 
the day to which he was summoned, and as 
he had not come on that day he could not 
be expected at all. Mr. H. then remarked 
that the court had declared the evidence of 
Mr. Giles to be material, not only in express 
terms, but by a partial postponement, and 
inferred that the trial ought not to take place 
until his personal attendance could be pro- 
cured. 

Mr. H. then requested the attention of the 
court to other reasons, which satisfied his 
own mind, that the motion ought to be grant- 
ed. 

The laws and customs of the state of Vir- 
ginia were in favour of the motion. In this 
state when an indictment for misdemeanour 
is found, the party is not arrested and 
brought into court, but a summons issues re- 
turnable to the succeeding court. In the in- 
terval the party has time to collect and pre- 
pare the materials for his defence. It was 
true, as to himself, that he had long ago 
formed a determination to appear in behalf 
of the first man who should be indicted in 
this state for a libel under the sedition law. 
He had formed this resolution because he 
was convinced, after the most mature de- 
liberation, preceded by a calm and temper- 
ate investigation of the subject with gentle- 
men who differed from him in political sen- 
timent, but were of the first characters for 
talents, that the second section of the sedi- 
tion law was unconstitutional. But he had 
never supposed the trial would take place 
immediately after the prosecution was com- 
menced, and therefore, though he was ready 
to discuss the question concerning the 
"rights of the jury to decide the law of the 
case," and the question concerning the con- 
stitutionality of the law, he was not ready 
to state and to comment on the evidence on 
which the traverser relied. This had been 
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already asserted to tlie court. But there was 
another point worthy of notice. He was not 
ashamed to acknowledge, he said, that he 
was but little acquainted with the doctrine 
of libels. Happily for the repose of people, 
no instance had occurred in this state which 
had turned the attention of professional men 
to that subject. In the little time, therefore, 
that had elapsed since the traverser had been 
arrested, he had not had leisure to examine 
a point which appeared to him to merit some 
consideration. 

The second section of the sedition law 
made falsehood as well as scandal and mal- 
ice an essential part of every libel, and by the 
last sentence the party accused is allowed to 
show in his justification the truth of the 
matter charged to be libellous. 

Mr. H. said, he would not pretend to say 
decidedly what ought to be the construction 
of that law, but the opinion which he had 
been able to form after a very short "con- 
sideration of the subject, was, that the ob- 
ject of the law was to punish a man, not for 
abuse nor for erroneous deductions or opin- 
ions, but for "fact falsely and maliciously as- 
serted." If this idea was correct, it became 
a matter of consequence to do what had 
never been done perhaps before, to draw a 
line of discrimination between fact and opin- 
ion; because if the indictment contained 
against the traverser charges of being guilty 
of error in opinion as well as falsehood in 
fact, it was so far defective, and ought not 
to be regarded in preparing for a defence, 
or notice by the jury in assessing the fine. 

Here the judge interrupted Mr. H., and 
told him that he was mistaken in supposing 
that the jury had a right to assess the fine. 
It may be conformable, said he, to your local 
state iaws, but it is a wild notion as applied 
to the federal court. It is not the law. 

Mr. H. said that he was somewhat per- 
plexed. He could sometimes answer argu- 
ments, but not authority; however, if he was 
permitted to proceed, he would state his 
ideas about fact and opinion, and then leave 
the subject to the court. 

Mr. Hay said, that the observations which 
lie was about to make, were hazarded with- 
out that deliberation to which he could wish 
to have recourse. He was not, however, ur- 
ging an argument, but praying for time to 
prepare one. It seemed to him, he said, 
that the assertion of a fact was the assertion 
of that which, from its nature, was suscep- 
tible of direct and positive evidence; every- 
thing else was opinion. For instance, if one 
man should say of another that he stole a 
horse, the assertion, if true, could be dem- 
onstrated to be true by proving that he 
did steal a horse; or if one man said of an- 
other that he was a thief, the person making 
the charge might support it by proving that 
the party accused had taken property secret- 
ly, without the consent or knowledge of the 
owner. About evidence in a question of this 
sort, all men of common understanding 



would form the same opinion. But what sort 
of evidence would be necessary to prove the 
first words of the indictment, that the reign 
of Mr. Adams had been one continued tem- 
pest of malignant passions? The circumstan- 
ces to which the writer might allude, and 
which satisfied his mind that Mr. Adams was 
intemperate and passionate, would only prove 
to a man of different political complexion, 
that he was under the influence of a patriot- 
ic, honest and virtuous sensibility. When 
Mr. Adams said in his reply to the people 
of Arlington and Sandgate, "that he had long 
seen the exertions of dangerous and restless 
men misleading the understanding of well- 
meaning citizens, and prompting them to 
such measures as would sink the glories of 
America, and prostrate her liberties at the 
feet of France,*'— some might conceive that 
he was speaking the language of passion and 
malignity. Many were of that opinion,— Mr. 
H. himself was. He did not think that Mr. 
Adams could point his finger to a single man 
who deserved a reproach so vile. It was 
language calculated to exasperate the rage 
of contending parties. On the other hand, 
he was willing to admit that there were men 
of good sense and upright principles who 
really believe that the president spoke the 
plain truth, and that they themselves had 
seen such men as he had described. This 
was a question of opinion only, and therefore 
was open to endless discussion. 

One instance more would completely il- 
lustrate his meaning. The indictment char- 
ged the traverser with having maliciously 
asserted, that the president had reversed all 
his principles. If this assertion could be 
proved, it would be necessary, 1st. To show 
what his principles were.— 2d. What they are 
now. The first branch of discussion present- 
ed difficulties absolutely insurmountable. 
Men of different political opinions, furnished 
with the same materials of information, 
would form conclusions diametrically oppo- 
site. Let them take for their guide the vin- 
dication of the constitution of the United 
States. Many were perfectly satisfied that 
the president of the United States, instead 
of approving the federal constitution, was of 
opinion, that a government composed of an 
hereditary chief magistrate, and senate, and 
a house of commons or representatives, chos- 
en by the people, was better calculated than 
any other to secure the liberties and promote 
the happiness of the people. Mr. Hay avow- 
ed that he had no doubt that such was the 
opinion of the president. But others might 
think, and many had said, that the fair in- 
ference was, that he was cordially attached 
to the principles on which the constitution 
of, the United States was constructed. What 
the president's principles had been, therefore, 
was a question, about which there would 
forever be a difference of opinion; and if the 
assertion made by the traverser was not ca- 
pable of being proved or disproved, the privi- 
lege of giving the truth in evidence was a 
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nullity. A jury of one party would not be- 
lieve It when given; a jury of the other par- 
ty would not require it to be given. 

Mr. Hay concluded by saying that delay 
was of no consequence to the traverser. Not 
only his little property, but his liberty was 
at stake. He wished to have time to defend 
himself by counsel who felt competent to the 
task which they were to perform. As to the 
United States at large, an immediate trial 
could be of no sort of consequence, nor can 
it be of any moment, said Mr. H., to the par- 
ty who, it is said, has been libelled. The 
reputation of the president of the United 
States must for ever rest on the opinion of a 
virtuous and intelligent people: and standing 
on its mighty basis, it could never be affect- 
ed by the abuse or declamation of an indi- 
vidual, and that individual an obscure and 
friendless foreigner. 

Mr. Nicholas then majfle a few observa- 
tions.! 

We conceive that the testimony of Mr. 
Giles is extremely important; he will prove, 
as Mr. Callender has stated in his affidavit, 
that Mr. Adams, the president, wished that 
the executive had power to control the pub- 
lic will. 

This -testimony, when compared with the 
books of the president, will substantiate the 
charges in the book written by Mr. Callender. 
It will go strongly to a confirmation of the 
charges in dispute; it goes directly to that 
part of the indictment, where he is charged 
with having said, that the president is a 
professed aristocrat. It has been stated, that 
as there are nineteen charges in the indict- 
ment against the traverser, though we prove 
eighteen of them to be true, yet he must be 
found guilty, because we do not prove the 
truth of the nineteenth;— but how is it pos- 
sible for us to defend ourselves, or how can 
we be prepared for trial, if the witness, by 
whom we can prove that particular charge, 
be absent? If the court think that, in order 
to justify ourselves, we must prove the whole 
libel to be true, and it shall appear that tes- 
timony to prove a particular charge is want- 
ing, the court will afford us an opportunity 
of adducing it I conceive, with submission, 
that the former judgment of the court, in 
particularly postponing the trial, admitted 
b the evidence of Mr. Giles to be material, and 
" that his personal attendance would be es- 
sential to justice. 

Here, CHASE, Circuit Justice, informed Mr; 
Nicholas that he had not apprehended the 
opinion of the court rightly, and that al- 
though on the application of the counsel for 
the traverser, the court had given them the 
choice of postponement of the trial till to- 

i Here Mr. Robertson's report begins. The 
report in the Virginia Examiner makes Judge 
Chase refuse the motion directly at the close of 
Mr. Hay's speech. I have preferred Mr. Robert- 
son's narrative, however, not only because he was 
a responsible reporter, but because his report was 
afterwards verified by him under oath. 



day instead of a few hours; yet it was not 
meant by that indulgence, either to declare 
the testimony of Mr. Giles material, or to 
postpone the trial till another term, on ac- 
count of his absence. Mr. Nicholas then ur- 
ged once more the necessity of postponing the 
trial till Mr. Giles could attend. The ques- 
tion, he said, on a motion for a continuance, 
is, can the testimony of the absent witness 
substantiate the defence or the point in is- 
sue? How can it b.e done, if the witness be 
not present? When a witness, to prove the 
truth of a particular charge, is absent, I trust 
the court will give us time to avail ourselves 
of his evidence, and will not precipitate a 
trial, when a trial will not demonstrate that 
the decision is right; for if the defendant 
be found guilty when his witnesses are ab- 
sent, and counsel unprepared, the verdict 
will not satisfy the public mind of his guilt. 

Here CHASE, Circuit Justice, stopped Mr. 
Nicholas, and addressed the counsel for Mr. 
Callender, thus: — 

It is wholly improper to go back to the 
former motion. Gentlemen, you misappre- 
hend the intention of the court, in postpon- 
ing the cause till to-day— you ought to con- 
fine yourselves to the present motion. Two 
reasons are assigned for postponing the trial: 
the first, that Mr. Giles is absent, and it is 
inferred, that the court, by not ruling a 
trial before, admitted his evidence to be ma- 
terial. The court did not enter into the ques- 
tion whether, it be material or not. It ap- 
peared, that he was within a little distance 
of this place, and the cause was suspended 
till Monday, that Mr. Giles might be sum- 
moned, before that day, to attend. On Mon- 
day, you asked for a postponement of the 
trial for a few hours, and it was stated that, 
perhaps he might come in the course of the 
day. Instead of a few hours, you had choice 
of continuing it till to-day. Mr. Giles has 
been summoned, and does not attend. * Re- 
gularly you ought to take out an attachment 
against him, for not attending, after having 
been served with the subpoena, and apprised, 
that his evidence was required by the trav- 
erser. There is no reason to believe he will 
be here during the term of the court: you 
do not expect him; if such excuses as these 
authorize a postponement of the trial, it 
must be evident that this cause will never 
be tried. It is not necessary to say whether 
Mr. Giles, if present, could be sworn or not; 
because the traverser is not entitled, on gen : 
eral principles, to a continuance. Another 
reason assigned is, that as the jury are to 
assess the fine, it is essential that the trav- 
erser should have the privilege of adducing 
testimony to mitigate it. This may be the 
practice in your own state courts. Your own 
court will be governed by your own laws; 
but it does not apply to the federal courts. 
The jury are not to regulate the fine. It is 
a mistaken idea; they have nothing to do 
with it. But it is stated that the counsel are 
unprepared to defend the traverser. You 
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show yourselves to be men of ability, and 
there is no difficulty in the cause; but you 
say that you are not ready to discuss the dif- 
ference between fact and opinion: that the 
charges in the indictment are merely opin- 
ion, and not facts falsely asserted. Must 
there be a departure from common sense, to 
find out a construction favourable to the 
traverser? This construction admits the pub- 
lication, but denies its criminality. If the 
traverser certainly published that defama- 
tory paper, read it and consider it. Can 
any man of you say, that the president is a 
detestable and criminal man? The traverser 
chai'ges him with being a murderer and a 
thief, a despot and a tyrant! Will you call 
a man a murderer and a thief, and excuse 
yourself by saying it is but mere opinion— 
or, that you heard so? Any falsehood, how- 
ever palpable and wicked, may be justified 
by this species of argument The question 
here is, with what intent the traverser pub- 
lished these charges? Are they false, scan- 
dalous, and malicious, and published with in- 
tent to defame? It is for the jury to say, 
what was the intent of such imputations, 
and this is sufficiently obvious. The cause 
must be tried. I am sworn to do justice be- 
tween the United States and the prisoner at 
the bar. I do not dictate to you how you are 
to defend him, but you must defend every 
man according to the law; and without in- 
tending any disrespect to either of you, I 
must confine you to what I think the law. 

The marshal was then ordered to call the 
u jury* 

Mr. Nicholas.— We mean to challenge the 
array and take every advantage which the 
laws of the country give us. In support of 
this doctrine, I will read a passage from "Tri- 
als per Pais." (Here he read the passage.) 
I believe there is testimony in court to prove 
that one of the jurors returned by the mar- 
shal, has expressed his sentiments hostile to 
the traverser. It is like a case stated in the 
books, where a verdict was set aside, because 
a juryman had previously said, that the man 
accused ought to be hanged; and in that case, 
on the second trial, every juryman was called 
to say, whether he had formed any opinion on 
the subject or not? 

CHASE, Circuit Justice.— My construction 
of the law is quite the contrary- I have al- 
ways seen triers sworn to decide these ques- 
tions. How is this done in your country? 
Challenges for favour must be decided by 
triers. I suppose there must be triers sworn. 

Mr. Nicholas.— I believe the books lay down 
this distinction. Challenges to the array are 
either principal challenges, or challenges" for 
favour;— causes for ^principal challenges are 
always tried by the court; challenges for fa- 
vour are always tried by triers. 

CHASE, Circuit Justice.— Well, sir, your 
challenge is for favour, because you state the 
juror to be unfavourable to the traverser. 

Mr. Nicholas.— This book states it as a cause 
of "principal challenge. 



CHASE, Circuit Justice.— Show me that 
book: it is not the best authority. Have you 
Coke upon Littleton in the house? If I had 
it we would see the whole doctrine at once. I 
am persuaded that Coke upon Littleton states, 
that challenges for favour must be decided by 
triers. The oath of the triers is laid down 
there. Challenges to the array are for par- 
tiality in the sheriff. 

Coke upon Littleton being produced, and the 
judge having examined it, observed, the case 
is clear. Principal challenges to the array, 
or the whole jury at once, are always for par- 
tiality in the sheriff, and not in the jurors. 

Mr. Nicholas said, that the law might per- 
haps consider the return of a partial juror, as 
sufficient to ground a challenge to the array, 
on the principle of partiality in the sheriff, 
and wished to know if he was correct in this 
idea of the law. 

CHASE, Circuit . Justice.— No sir, the law 
is not so. You must proceed regularly. You 
may bring in proof if you can, that any juror 
has delivered his opinion upon that case here- 
tofore; or you may examine the juror him- 
self, upon oath, to this effect. You may do 
either, but not both; and this alternative of- 
fered, you must consider not as a strict right. 

The counsel chose to rely on the jurors 
themselves. 

The first juror was sworn, and the judge 
put the following question to him: "Have 
you ever formed and delivered an opinion 
upon the charges contained in the indict- 
| ment?" The juror answered, that he had 
never seen the indictment, nor heard it read. 
The judge then said, he must be sworn in 
chief. 

Mr. Hay asked permission to put a question 
to the juror before he was sworn in chief. 
The judge desired to know what sort of a 
question he meant to put, and told him he 
must first hear the question, and if he thought 
it a proper one, it might be put. 

Mr. Hay.— The question which, with the 
permission of the court, I meant to have 
asked, is this: "Have you ever formed and 
delivered an opinion on the book entitled, 
'The Prospect Before Us/ from which the 
charges in the indictment are extracted?" 

CHASE, Circuit Justice.— That question is 
improper, and you shall not ask it. The only 
proper question is, "Have you ever formed 
and delivered an opinion upon this charge." 
He must have delivered as well as formed 
the opinion. Such a question as you propose, 
would prevent the man from ever being tried 
—the whole country have heard the case, and 
very probably, formed an opinion. You might 
mislead men by your ingenuity, and if you 
were indulged in putting the question, the 
traverser might never be tried. He has an- 
swered, that he never saw the indictment, nor 
heard it read, and if he has neither read nor 
heard the charges. I am sure he cannot have 
formed or delivered an opinion on the subject. 

Mr. Hay then asked, that the indictment 
might be read to the juror, because, perhaps. 
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when he heard and understood the charges, 
he would answer, that he had both formed 
and delivered an opinion upon them. 

The judge replied, that the court had al- 
ready indulged him as far as they could. 
That the answer of the juryman was explicit 
—that they could not go further than they 
had gone, and that he ought to he satisfied. 

The juryman was then sworn in chief, and 
the issue was explained, that it must be 
proved that the traverser wrote or published 
the book— that the charges were false, scan- 
dalous and malicious, and that he wrote them 
with intent to defame, and that if he could 
prove the charges he must be acquitted. The 
same question, "whether they had formed and 
delivered an opinion on the charges against 
the traverser," was put by the judge, to eight 
of the other jurymen successively, before they 
were sworn in chief, and they all answered 
in the negative. 

The counsel for the traverser said, that it 
was unnecessary to put this question to the 
other three jurymen, and they were accord- 
ingly sworn in chief immediately. The eighth 
juror answered, when the previous question 
was put to him, that though he had never 
read or heard the charges in the indictment, 
and knew not what the traverser had pub- 
lished, yet he had formed an unequivocal 
opinion, that such a book as "The Prospect 
Before Us," came within the sedition law. 
But no objection was made to him, and he 
was sworn like the rest. 

The indictment was then read by the clerk. 

Mr. Nelson, the district attorney, then said: 
I shall not attempt, gentlemen of the jury, to 
excite your passions or inflame your feelings. 
I shall endeavour to be cautious, and avoid 
uttering what ought not to be said, which 
may in any manner influence your judgment, 
upon your oath; for in that oniee which I 
hold, which is that of the people of United 
America, it is more than a common duty, to 
take care not to step beyond that line which 
leads to justice. To that state in which your 
passions shall be; to such feelings as you 
shall possess, after hearing the charge con- 
tained in the indictment, the evidence in sup- 
port of it, and a fair statement and represen- 
tation of the case, I shall leave and entrust 
the case. In the present state of the busi- 
ness, it will be proper for me to call your at- 
tention to the statute or act of congress, 
which relates to this case. 

Here Mr. Nelson read the second and third 
sections of the sedition law. [Lyon's Case, 
Case No. 8,646, and note.] 

Upon this statute James Thompson Calen- 
der is now indicted, and the indictment char- 
ges that, maliciously designing and intending 
to defame the president, he, James Thomp- 
son Callender, did publish the libel set forth 
therein, with intent to bring him into con- 
tempt and disrepute, and to excite the hatred 
of the good people of the United States to- 
wards him. It will be for you, gentlemen of 
the jury, in this case to determine whether 



the traverser has, or has not, been the pubi 
lisher of this paper. This point being ascer- 
tained, it will be for you to consider with 
what view, and for what purpose, a paper 
like this has been composed and published. 
If you believe it to be a candid and fair dis- 
cussion of constitutional subjects, of real 
grievances, or of political opinions and prin^ 
ciples generally, you will not consider it to 
be a libel within the statute. If you believe 
the facts and allegations averred in the pa- 
per are true, you will consider that the trav- 
erser hath defended himself according to 
the statute; but if, from internal evidence in 
the paper itself, you do not think so, you do 
not believe it to be a candid evidence and fair 
discussion of constitutional subjects, real 
grievances, or political opinions and princi-s 
pies, and that it does not contain the truth in 
all parts, you must find the traverser guilty. 
You will take the paper into your room with 
you, and consider it coolly and dispassionate- 
ly, free, and discharged from all that you may 
have heard abroad respecting it, and deter- 
mine in your minds whether it be possible to 
give it any other construction than that which 
the indictment has ascribed to it. To me it 
seems impossible that the extremest ingenu- 
ity can show that it was written for any 
other purpose. However, gentlemen of the 
jury, to you I submit* the calm examination 
of the paper, upon the paper itself, and this 
business as to the libel which, or such parts 
of which, as are charged in the indictment, 
I shall lay before you, after it shall be proven 
by witnesses, who will be produced to show 
that James Thompson Callender, the traver- 
ser, did publish this paper; and, in laying it 
before you, I will make such observations as 
may seem to me proper and necessary to be 
made. 

Mr. Hay understood that some of the wit- 
nesses who are to be examined to prove the 
guilt of the accused, were themselves, in the 
estimation of the law, equally guilty; that 
they have printed, though they had not writ- 
ten the libel in question. He would, there- 
fore, beg leave to make it known to those who 
were in any degree implicated, that they are 
not bound to accuse themselves, and may 
withhold, if they think proper, such part of 
their evidence as has a tendency to crimi- 
nate themselves. 

CHASE, Circuit Justice.— This is correct. 
Every person concerned in the publication 
is protected by law from compulsion to crimi- 
nate himself; but, I suppose, if any of them 
give his evidence, the government of the 
United States is pledged not to institute a 
prosecution against him. Ot this he may be 
assured. 

Mr. Nelson then called Wm. Duval, who 
said that he Saw Mr. Henry Banks have the 
book called "The Prospect Before Us"; that' 
Mr. Banks gave him the book to read; that 
the next day he saw Mr. Callender, who told 
him that he must pay him a dollar for the 
book given him by Mr. Banks; that he did 
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then pay the dollar for it to Mr. Callender; 
and that the book, he believes, contained 
some of the charges in the indictment. 

Mr. Banks was then called. — He declared 
that, some time ago, he had become a sub- 
scriber to the book entitled "The Prospect 
Before Us," and paid the money at the time 
of subscription; that he lent the book to Ma- 
jor Duval, and sent to inform Mr. Callender, 
that he might get the money for it of Major 
Duval, and that he could get another copy 
himself another time; that he got from Mr. 
Callender the copy he delivered to Major Du- 
val; that he never heard the traverser ac- 
knowledge that he was the author, but that 
his opinion upon the subject was clear.— The 
judge told him that his opinion was no evi- 
dence against the traverser. 

Wm. Burton was next called.— He said 
that he purchased such a book from Mr. 
Pleasants (who is a bookseller as well as a 
printer); that he paid the money to Mr. 
Pleasants, and Mr. Callender was present. 

Wm. A. Rind was next called.— His testi- 
mony substantially was, that a copy of the 
book in question, then in court, belonged to 
him; that, a considerable time ago, Mr. Lyon 
applied to them to print the National Maga- 
zine; that they entered into contract for the 
purpose of printing twenty-two sheets of 
that, or an equivalent in other work; that, 
after a great part of the magazine had been 
printed, it stopped, either for the want of 
paper or some other cause; that Mr. Lyon 
then brought^ "The Prospect Before Us"; 
that they printed four or five half-sheets of 
it; that the proof-sheets were sent to Mr. 
Callender for correction, and returned cor- 
rected in his handwriting; that Mr. Callen- 
der once corrected a proof-sheet in a large 
room, at the office; that Mr. Callender came 
once to hurry the work, and said he would 
pay, but that he considered Mr. Lyon as pay- 
master; that, at Mr. Dixon's office, Mr. Cal- 
lender said he would give him twenty copies 
if he would read one through, as he was sure 
it would convert him; that a small part of 
the manuscript remained in his possession, 
which he produced, then in court, and which 
he believed to be the handwriting of Mr. Cal- 
lender. Being asked if he had ever seen Mr. 
Callender write, he said he had; that Mr. 
Callender once took the debates in the house 
of assembly for them. 

The book and manuscript sheets were then 
compared, and found to correspond; this oc- 
cupied some time, and the judge took some 
pains in examining and comparing them. 

Meriwether Jones said, that he had never 
read the book till after the presentment was 
made, except a few passages, and perhaps 
about thirty-three pages; that not a word of 
it was printed at his office, though he sold 
some of the copies for the benefit of Mr. Cal- 
lender; that he only possessed one copy (which 
he then showed), and which he declared he 
found where Mr. Callender generally kept his 
papers; that whenever he sold any of the 



books, Mr. Callender received the money; 
that he kept a memorandum of the money he 
received that he might know how much he 
owed him; that he could not positively say 
whether Mr. Callender was the author of 
the book or not; that he had never told him 
he was, though he had his opinion and belief 
on the subject; that he had published pro- 
posals to print the book, and, afterwards, 
that he had them for sale, but he did not 
recollect whether he published that he had 
them for sale for the benefit of Mr. Callender, 
though J he fact was so; that the strongest 
proof he had of Mr. Callender being the au- 
thor, was a conversation that he had with 
him respecting that part of the book where, 
speaking of Washington and Adams, it used 
the term poltroons; Mr. Callender said he 
alluded to some who had received appoint- 
ments from them, and not to themselves. 

Thos. Nicholson said, that Mr. Callender 
had called at his house to engage him to 
publish a part of the book; that he could not 
do it then; that he called on him the next 
day, accompanied by Mr. Meriwether Jones, 
for whom he was then engaged to print; that 
Mr. Jones told him that he might suspend 
his work, which he was then engaged in, to 
do Mr. Calender's; that he printed seven 
pages of the book, that Mr. Callender paid 
him for it, and he understood it was for his 
emolument. 

John Dixon said, that he printed the great- 
est part of the book (about 120 pages) at the 
request of Mr. Lyon, and that Mr. Callender 
corrected the proof-sheet 

Jas. Lyon's evidence was, that he did not 
know that Mr. Callender was the author of 
the book, but that he knew him to be the 
publisher of it, jointly with himself; and 
that he probably (but he did not recollect 
certainly) had furnished Mr. Rind with the 
copy of the book; that Mr. Callender cor- 
rected the sheets from the press; that he 
never saw Mr. Callender writing, but sup- 
posed, from having seen the manuscript, and 
some writing which was (said to be) written 
by him, that he wrote it. 

Samuel Pleasants deposed, that he had sold 
copies of this book; he understood that the 
books were sent to him from the book-binder, 
for Mr. Callender; that he received both the 
money and the subscription papers for him, 
and paid him the money he received; that he 
sold, perhaps, a hundred copies. 

The oral testimony of the United States 
being finished, the attorney for the United 
States was about to point to the jury the 
passages in "The Prospect Before Us" cor- 
responding with the charges in the indict- 
ment, when Mr. Hay objected to the intro- 
duction of that book. 

I conceive, he said, that this book cannot 
be adduced in evidence, in support of the 
charges stated in the indictment. Perhaps 
my stating to the court the reasons which 
have led me to this conclusion, may subject 
me to the imputation which has more than 
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once fallen from the bench. It has been the 
pleasure of the court to observe, that the de- 
fence had been conceived and continued in 
error. What I am about to say will not, 
perhaps,.induce the court to change that opin- 
ion. It is "with great diffidence I address the 
court on a subject which I have not had suf- 
ficient leisure to investigate. If, unfortun- 
ately, my conception of this law be mistaken, 
I hope I shall be excused, and that the repri- 
mand will not be severe, when it is recollect- 
ed that I have had not sufficient time for a 
full examination of the case. The position 
for which I contend is, that the book entitled 
'"The Prospect Before Us" cannot be given in 
evidence in support of the indictment. The 
title of the book is not mentioned in the in- 
dictment It states, that "on the first day of 
February, one thousand eight hundred, the 
traverser did write, print, utter, and publish, 
a false, scandalous, and malicious writing 
against the president of the United States, 
of the tenor and effect following: 'The reign 
of Mr. Adams/ &c." In prosecutions for 
libels in the English courts, great strictness 
is observed; the difference of a single letter 
between the words of the indictment and 
those in the. written or printed paper ad- 
duced in evidence, is fatal; and when "tenor 
and effect" are inserted, all the authorities 
concur in declaring, that they impose on the 
prosecutor the necessity of proving the very 
words in the indictment. The first charge in 
the indictment is for a libellous writing of 
the following tenor: "The reign of Mr. 
Adams has been one continued reign of ma- 
lignant passions." The book which is intro- 
duced in support of this charge begins dif- 
ferently, and contains a hundred other pages, 
and many pages besides, and is not named 
in the indictment. The position for which I 
therefore mean to contend is, that when libel- 
lous passages are extracted from a book 
which has a name by which it can be de- 
scribed, it is the duty of the prosecutor to 
describe the book by that name; for in- 
stance, he ought, in this case, to have stated, 
that the party accused had published a false, 
scandalous, and malicious writing, entitled 
"The Prospect Before Us," containing, among 
other things, the passages complained of. 
There are two strong reasons to support this 
doctrine. The first ground on which I rest 
the validity of this observation is, that the 
practice has been invariably so. I have tak- 
en the trouble of examining fifteen or twenty 
cases, in all of which the books from which 
libellous passages were taken, had a name or 
title, and the prosecutor described every one 
of them by the name which the author had 
chosen to give it. From these I will select 
three cases, to show that the description of 
the libellous writing by the title given it by 
the author, has been deemed essentially nec- 
essary, the first of which was remarkable tor 
the length of the title; the second, where the 
paper contained the libel, had a number as 
well as a title, and both the number and the 



title were recited. (Here Mr. Hay showed 
from a book concerning libels, that .the title 
in those two cases, and the number in the 
latter of them were recited.) And the third, 
where the libel was published in the French 
language, in which case the title, though 
lengthy, was recited in that language, and 
then in English. In page 87 of the same 
book there is a history given of a prosecu- 
tion by information against the Chevalier de 
On, for publishing a libel against the Count 
de Guerchy, ambassador from France. The 
prosecution was commenced in the court of 
king's bench. The information states the 
title, the name of the libel fully and literally, 
as it was published in French, and then 
states the translation in English at full 
.length. I bring forward these cases to prove 
what the practice is; and it is an observa- 
tion of one of the best judges that ever sat 
in the king's bench, X.ord Holt, that "the 
form of pleading is evidence of what the law 
is." If, then, it be the practice to recite in 
the indictment the name, to describe the 
title of the book, or libel published; if this 
has been the invariable practice ever since 
the unhappy prosecutions for libels took place 
in that country— I believe there is no doubt 
but the title of this book ought to have been 
stated in the indictment. I have learned to 
think with diffidence, but I am firmly per- 
suaded that the attorney for the United 
States cannot give a single ease from the 
English books of a contrary practice: and 
with respect to prosecutions in the United 
States, I know not what the practice may be 
in the few instances that may have occurred. 
It appears, too, that substantial reasons, 
founded on principles of sound law, and 
sound justice, can be adduced in support of 
this practice. A principle on which I rely to 
explain this practice to be correct, is, that it 
is a universal rule of law, that if a man's 
words, spoken or written, be made the foun- 
dation of a charge against him, the whole 
should be taken together. If the whole writ- 
ing charged to be libellous, be stated in the 
indictment, it will be in the power of the de- 
fendant to resort to other passages of the 
same book to explain it— If the defendant 
were indicted for publishing "The Prospect 
Before Us," he could resort to other parts of 
the book for an explanation. It was the 
duty of the attorney for the United States to 
have done so; as he has omitted it, he ought 
to be precluded from producing it in evi- 
dence.— I will now state the other reason, in 
support of my objection to the admissibility 
of this book as evidence: It is founded on 
this principle which hath always prevailed, 
or was supposed to prevail in criminal law, 
that in all criminal cases, the offence should 
be described with all possible accuracy and 
precision. In felony, it is necessary to insert 
in the indictment the goods and chattels al- 
leged to be stolen, as well as the name of the 
person to whom they belong. The reasons 
are furnished by the books, why this preci- 
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sion is deemed necessary; the first, that the 
defendant may know the charge against him, 
and be able to defend himself; the other, 
that he may plead the conviction or acquittal 
in bar of a subsequent prosecution for the 
same offence. Here he referred to Hawkins' 
Pleas of the Crown (page 322) as authority. 
The defendant is charged with writing and 
publishing a libel of "the following tenor 
and effect": and but very few passages are 
selected from the book, which bear but a 
very little proportion to the extent of the 
whole of It. I ask, how is the defendant to 
know whether these few passages were tak- 
en from "The Prospect Before Us," or from 
some newspaper, in which they have been 
republished by some person, for whose con- 
duct he was not responsible? Unless the 
charge be accurately specified, it is impos- 
sible for him to defend himself. In support 
of this indictment, evidence as to either case 
might be brought forward.— If in the indict- 
ment he had been charged with publishing a 
book, entitled "The Prospect Before Us," he 
would have known with an absolute certain- 
ty and demonstration, (by the copy with 
which he had been furnished,) what was 
meant to be proved against him, and what 
was necessary for him to prove in his own 
vindication; as this is not the case, and as 
he was not bound to know whether the pas- 
sages were taken from the book or a news- 
paper, containing extracts from it, in the 
publication of which he had no concern, and 
for which he is under no responsibility, he 
ought to be sheltered by law from this evi- 
dence, which is attempted to be introduced 
against him. The second reason has made a 
great impression on my mind, and yet retains 
its influence. I conceive, that one writing 
against the president, containing fifty libel- 
lous passages, if published at the same time, 
can be but one act, and if there be but one 
act, there can be but one prosecution; if the 
present indictment had mentioned the title 
of the book, and the very passages relied on 
as parts of this book, the decision of this 
jury and this court which is about to be 
pronounced in this case, might be pleaded in 
bar to any subsequent indictment, for the 
same or any other passages in the same book. 
It is no argument to say, that there will be 
no subsequent prosecution; in times like 
these, it is impossible to predict what may be 
attempted, and if such a prosecution were to 
take place, I should not be more surprised 
than I am at present. If the title of the book 
had been inserted in this indictment, and a 
subsequent indictment were to be brought 
forward, I know that the defendant would 
plead in bar, that he had been formerly con- 
victed or formerly acquitted; and the pro- 
duction of the record alone would protect 
him; but if the title of the book is not to be 
recited, the record will not be conclusive, and 
a second prosecution may take place: for 
the second indictment, compared with the 
present record, will contain no internal evi- 



dence, that the traverser had been formerly 
tried for the same offence, but he must re- 
sort to oral testimony, to prove that this book 
had been given in evidence against him at a 
former trial; and he might not be able to 
procure witnesses, whose testimony would 
be sufficient to establish this point. These 
are the reasons which induce me to think 
that this book ought not to be admitted to 
go in evidence to support the charges in the 
indictment. This principle has a consider- 
able operation in questions of private prop- 
erty. In an action of debt, if a bond or 
writing be the ground of the action; if there 
be the most minute variance between the 
bond or writing stated in the declaration, 
and that which is adduced in evidence in 
support of it, the party must suffer a non- 
suit. If this precision and minute attention 
to accuracy be required in actions of prop- 
erty between man and man, is it not infinite- 
ly more important that the same principles 
should govern in criminal cases? If the ar- 
gument be good in one case, it appears to be 
irresistible and omnipotent in the other. 

Here CHASE, Circuit Justice, requested 
Mr. Hay to point out these parts of the au- 
thorities referred to, on which he relied to 
establish his doctrine. 
■ Mr. Hay.— If the court will have a little 
; patience I will find the places. 
: CHASE, Circuit Justice.— I will have a 

great deal. 
j Mr. Hay.— The authorities I rely on are, 
j Hawkins' Pleas of the Crown (page 322), and 
j Salkeld's Reports (page 660). In this last 
! book it is adjudged that when an indictment 
; uses the words "secundum tenorem et effect- 
um," it binds the prosecutor to a literal re- 
\ cital; and any the least variance between 
,' the charge in the indictment and evidence 
offered to support it is fatal. The case I 
here refer to was an information for a libel: 
: "In which libel were contained divers libel- 
j lous matters secundum tenorem et effectum, 
; and in setting forth a sentence of the libel, 
; it was recited with the word 'nor' instead of 
I the word 'not,' but the sense was not altered 
j thereby. The defendant pleaded not guilty, 
and this appearing upon evidence, a special 
verdict was found, and the court held that 
the word 'tenor,' imports, a 'true copy,' and 
j that the variance was fatal; for 'not' and 
| 'nor' are different; different grammar, and 
! different in sense; and Powys' Justice held 
| as to the point where literal omissions. &c. 
would be fatal; that where a letter omitted 
or changed makes another word, it is a fatal 
variance; otherwise where the word con- 
tinues the same; and in the principal case 
no man would swear this to be a literal copy." 
It appears from well established authorities 
that the words "in manner and form follow- 
ing," do not bind the prosecutor to recite ex- 
actly, but the word "tenor" hath so strict a 
technical meaning, that it binds him to a 
literal copy. These principles certainly apply 
to the case before the court The words 
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"tenor and effect following" are stated, and 
the evidence is variant. 

Here CHASE, Circuit Justice, interrupted 
Mr. Hay, and spoke to this effect: You are 
certainly mistaken in your statement of the 
law, as applied to the case now before the 
-court In the cases you mention there is 
really a variance between the indictment 
.and the evidence. Your objection is, that 
there is a variance between the thing char- 
ged in the indictment and the writing offered 
in evidence. But this case is very different; 
there is no variance. To ascertain this point 
I will state the indictment, and compare it 
with the law on which the prosecution is 
founded. The indictment charges, that the 
traverser, "maliciously intending to defame 
the president of the United States, and to 
bring him into contempt and disrepute, and 
to excite the hatred of the good people of 
the United States against him, did wickedly 
and maliciously write, print, utter and pub- 
lish, a false, scandalous and malicious writ- 
ing, against the president of the United 
States, of the tenor and effect following, that 
is to say: 'The reign of ilr. Adams has hith- 
erto been one continued tempest, &c. ? Now 
what is the law? The act of congress pro- 
vides among other things that, 'if any person 
shall write, print, utter or publish, or shall 
■cause or procure to be written, printed, ut- 
tered or published, any false, scandalous and 
malicious writing or writings, against the 
government, or either house of the congress, 
■or the president of the United States, with 
intent to defame the said government, or ei- 
ther house of congress, or the said president, 
or to bring them, or either or any of them, in- 
to contempt or disrepute, or to excite against 
them the hatred of the good people of the 
United States, &c.' " The indictment charges 
the defendant with publishing a false, scan- 
dalous and malicious writing against the 
president, and the law provides against the 
publication of false, scandalous and malicious 
writings against the president.— The offences 
stated in the indictment correspond with 
those expressed in the law; the question 
then is, whether the name of the book in 
which such false, scandalous and malicious 
writings are published, must be recited in an 
indictment against an offender? It brings it 
to this point— Is it necessary that the title of 
the publication should be examined before it 
can be ascertained that it comes within the 
law? Any false, scandalous and malicious 
writing published with intent to defame, is 
provided against by law, whatever may be its 
title or name, or whether it have any name 
or not. I know that cases can be produced 
where the title of the libel is recited in the 
indictment. I remember one case where a 
man was indicted for publishing a libel called 
"The Nun in her Smock;" but it was not 
necessary to mention the title of the libel in 
that case, nor is it essential in any. Why is 
it necessary that every charge against a de- 
fendant should be explicit? It is that he 



may clearly comprehend it, and be prepared 
to make his defence: it is not necessary for 
this purpose to recite the name of the libel. 
The charge against the traverser is very ex- 
plicit, and he well understands and is pre- 
pared to defend it; but it is no censure on 
his counsel that they urge this argument in 
his favour. Xou argue further, on a supposi- 
tion, that if a subsequent prosecution were 
to be instituted for the same offence, the ver- 
dict and judgment now to be rendered could 
not be pleaded in bar. It requires very little 
legal ability to demonstrate that the title 
need not be recited; and it is equally easy to 
prove that the decision in this case may be 
pleaded in bar of any other prosecution for 
the same offence. The attorney for the Unit- 
ed States must prove that the traverser did 
publish a false, scandalous and malicious 
writing, with intent to defame the president. 
This can be done without reciting the title; 
and if he supports by the evidence any entire 
charge— if he proves that the traverser did 
publish any false, scandalous and malicious 
writing, it will be sufficient to support the 
indictment as to that charge, but he must be 
acquitted of the other charges: and the char- 
ges of which he may be found guilty, can be 
easily compared to charges in any subsequent 
indictment. This is quite different from the 
cases where there is an actual variance be- 
tween the paper charged, and the paper of- 
fered in evidence. I understand that differ- 
ence to be, that where the prosecutor under- 
takes to say that certain precise words have 
been published, he must establish them; but 
when he states words of the tenor and effect 
following, he will only be obliged to prove 
the substance; 2 but you insist that the 
whole original, including the title, must be 
copied in the indictment verbatim et litera- 
tim. . I wonder you did not add et punctua- 
tim also. There is no a*eal variance, and 
there is an end of the objection. Xou are 
mistaken.— I pronounce this to be the law, 
and I shall instruct the jury, that they may 
find the traverser guilty of part of the char- 
ges, and acquit him of such as are not proved. 
CHASE, Circuit Justice, then informed 
the attorney for the United States, who was 
about to rise to prove the admissibility of 
the book as evidence, that it was unneces- 
sary for him to make any reply, and there 
was no good reason to exclude it; that all* 



2 This position, notwithstanding the boisterous 
way in which it is laid down, is incorrect. 
There must be always at common law an exact 
recital of the alleged libellous matter, unless in 
the indictment itself the pleader excuses himself 
from so doing on the ground of the destruction 
of the instrument, or its possession by the defend- 
ant. See the authorities collected in Whart. 
Prec. of Ind. 545. "Tenor and effect" exacts 
a literal recital. Ford v. Bennett, cited 1 Ld. 
Kaym. 415; Rex v. Bear, 2 Salk. 417. At the 
same time, Mr. Hay's position, that the title 
must be set out, is not sustained by the authori- 
ties, though it is clear that in knocking it down, 
Judge Chase knocked down nearly the whole law' 
of libels besides. 
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that was necessary to be done on the part of 
the United States was to prove the charges 
to be true, and the book called "The Prospect 
Before Us'* was good evidence to support it. 
Mr. Nelson. — Although the paper is long 
and complicated, the testimony is not so. 
The testimony, as I stated to you before, is 
concise, plain, and correct. If there be a 
man who, now that he has heard that testi- 
mony, entertains a doubt whether this libel 
was published by the traverser, it will be use- 
less for me to address him; if there be a 
man who doubts on that point, his mind must 
be impeiTiable to the traits of truth; his 
mind must be panoplied o'er with doubt, 
skepticism and prejudice. If no doubt re- 
main on this point, the question first in order 
to be examined is decided: whether there be 
room for doubt, a summary review of the tes- 
timony will ascertain. Can there be a doubt 
—when all the witnesses have concurred in 
establishing this one point — that James 
Thompson Callender corrected the proof- 
sheets? Can there be a doubt, when those 
who sold the copies of the book have all said 
that they sold them for his benefit, and that 
he received the money? When it has been 
proved that he received the money from one 
purchaser himself, and that he paid for plant- 
ing part of it — that part of the manuscript is 
in his own hand-writing — can there be any 
doubt? — And when, in addition to this, one 
witness declares that he knew him to be a 
joint publisher with himself, and another wit- 
ness declared, that he explained the meaning 
of a certain term, supposed to be ambiguous 
in its application, is it possible to entertain 
any doubt? Thus stands the evidence as to 
the publication. It w T ill be proper for me, 
gentlemen of the jury, to state to you what is 
a publication in point of law, as to writing 
or printing: that the direct or indirect circula- 
tion or emission of a libel, is a publication 
thereof, in law T and in fact, has never been 
questioned in a court of law. If it appears 
to you that James Thompson Callender did 
not directly or indirectly emit or circulate 
this paper, then is he not the publisher there- 
of; if he be not the publisher directly nor 
indirectly thereof, then ought he to be ac- 
quitted: and if he be the publisher, and the 
intention thereof be not criminal, that is, if 
the matter therein contained be not false, 
scandalous and malicious, still ought he to be 
acquitted; but if he be the publisher, and 
the matter be libellous, that is, false, scan- 
dalous and malicious, the intention must be 
wicked and criminal, and you must find him 
guilty. For the questions you are to try, 
gentlemen of the jury, are: Was this paper 
published by the traverser? Was the inten- 
tion criminal? that is, is the matter false, scan- 
dalous and malicious? The evidence which 
you have heard ascertains the first question, 
and an examination of the paper, or such 
parts of it as are laid in the indictment, will 
decide the second question. Whether your 
hearts are at ease— whether your passions are 



untouched— whether your feelings are unaf- 
fected, now that you have fully heard the 
charge, you best know. It remains only now 
for me, gentlemen of the jury, to call upon 
you, in the name of your country, whose in- 
terest you are to defend whilst you protect 
the rights of the individual. I call upon you 
in the name of your God, a portion of whose 
justice you are about to administer, and on 
your oaths, uninfluenced by favour, partiality, 
prejudice or affection, tp discharge your duty 
to your God, to your country, and to your- 
selves. 

Here Mr. Nelson read the first charge in 
the indictment, and proceeded to comment at 
great length upon the libellous passages, sen- 
tence by sentence. I have told you, he closed 
by saying, and again repeat, that it is the 
peculiar privilege of every citizen of this 
happy country to place confidence in whom 
he pleases, and at the constitutional periods 
of making new elections, to withdraw his 
confidence from a former representative, and 
place his trust in another; and even expa- 
tiate on the virtues of the new candidate; 
but this does not warrant him to vilify, re- 
vile, and defame another individual, who is 
a candidate. Cannot a good thing be said 
of one individual, without saying black and. 
damnable things of another? Is it neces- 
sary, in order to recommend one man to the 
presidential offiee, that you should charge an- 
other with bringing on his country war and 
beggary? The whole forms a perfect chain 
of malice, falsehood, and slander. Thus have- 
I made, gentlemen of the jury, a calm, un- 
coloured statement of facts. I have not high- 
ly varnished, nor have said anything but 
what is consistent with truth. What impres- 
sion the evidence or charge may have made 
on your minds, whether your feelings be af- 
fected, you and each of you know best. It 
remains only now for me, gentlemen of the 
jury, to remind you, that you are not only to 
protect the interests of your country, but to 
defend the rights of that individual; and in 
the name of God and of your country, I call 
upon you to discharge your duty to both and 
to yourselves. 

The attorney for the United States having 
concluded, the counsel for the traverser in- 
troduced Colonel John Taylor (of Carolina 
county) as a witness, and he was sworn; 
but at the moment the oath w T as adminis- 
tered, the judge called on them, and desired 
to know w T hat they intended to prove by the 
witness. They answered that they intended 
to examine Colonel Taylor to prove that he 
had avowed principles in his presence which 
justified Mr. Callender in saying that the 
president was an aristocrat; that he had 
voted against the sequestration law, and the 
resolutions concerning the suspension of com- 
mercial intercourse with Great Britain, by 
which he defeated every effort of those who 
were in favour of those beneficial measures 
which were well calculated to promote the 
happiness of their country. 
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The judge demanded a. statement in writing 
of the questions intended to be put to the 
witness. 

Mr. Nicholas remarked, that the traverser 
was at least entitled to every indulgence 
which had been shown to the attorney for 
the United States; that this requisition had 
not been made of the attorney, when he in- 
troduced witnesses on behalf of the United 
States, nor was it according to the practice 
of the state courts; that he wished the wit- 
ness to state all he knew that would apply to 
the defence of his client; that he did not 
know what the witness would precisely prove, 
but that if the court insisted upon it, he 
would furnish a statement of the questions 
which he should first propound, but requested 
that he might not be considered as confined, 
in the examination of the witness, to the 
questions so stated. 

CHASE, Circuit Justice.— It is right to 
state the questions intended to be propound- 
ed to witnesses, in all cases, and the reason 
is extremely plain. Juries are only to hear 
legal evidence, and the court are the only 
judges of what is or is not legal evidence, 
to support the issue joined between the par- 
ties. To say that you will correct improper 
evidence, after it shall have been given, is 
improper, because illegal evidence, once 
heard, may make an undue impression, and, 
therefore, ought not to be heard at all by 
the jury; and the attorney for the United 
States had, in opening the cause, stated the 
purpose for which he introduced the wit- 
nesses. 

CHASE, Circuit Justice, having received a 
statement of the questions meant to be put,s 
and which were propounded by Mr. Nicho- 
las, declared Colonel Taylor's evidence to be 
inadmissible. No evidence, said the judge, 
is admissible that does not go to justify 
the whole charge. The charge you mean 
to justify by this witness, as I understand 
you, is, that the president is a professed 
aristocrat, and that he has proved serv- 
iceable to the British interest. You must 
prove both these points, or you prove 
nothing. Now as you do not attempt to 
prove the whole of one specific charge, but 
only a part of it, your evidence cannot be re- 
ceived; this is the law, both in civil and 
criminal cases; he who justifies, must jus- 
tify an entire charge, or else his defence 
does not amount to a justification in law. 
You have not proved the truth of any partic- 
ular charge, though in order to excuse it, 
you must prove the whole; to prove the 
truth of a part only, is not proving what is 
material. The attorney proposed to prove 

3 Ques. 1st. Did you ever hear Mr. Adams ex- 
press any opinion favourable to monarchy and 
aristocracy: and what were they? Ques. 2d. 
Did you ever hear Mr. Adams, whilst vice presi- 
dent, express his disapprobation of the funding 
system? Ques. 3d. Do you know whether Mr. 
Adams did not, in the year 1794, vote against 
the sequestration law, and the bill for suspending 
commercial intercourse with Great Britain? 



his indictment. He has exhibited his oral 
and written testimony to prove it. The 
traverser excuses himself from the imputed 
guilt, by averring that part of some of the 
charges is true. Is this evidence proper 
when the whole charge is in issue? If it 
be, the proof of a veiy trivial part of an im- 
portant indictment would excuse from the 
whole; but I pronounce the law to be other- 
wise, and take the responsibility on myself, 
and risk my character on it. It may be said 
that this will preclude the party from the 
privilege of his testimony; but this will only 
be a misrepresentation, it precludes them 
from no legal benefit. My country has made 
me a judge, and you must be governed now 
by my opinion, though I may be mistaken; 
but if I am not right, it is an error in judg- 
ment, and you can state the proceedings on 
the record so as to show any error, and I 
shall be the first man to grant you the bene- 
fit of a new trial by granting you a writ of 
error in the supreme court It is on these 
grounds that- 1 reject the evidence of the 
gentleman. The veiy argument assigned 
by the young gentleman who spoke last, has 
convinced my mind that I am right. The of- 
fered testimony has no direct and proper ap- 
plication to the issue; it would deceive and 
mislead the jury; an argumentative justifi- 
cation of a trivial, unimportant part of a 
libel, would be urged before a jury as a sub- 
stantial vindication of the whole. You 
would, by misleading the jury under such 
illegal testimony, destroy public treaties and 
public faith; and nothing would be more 
uncertain than law, were such an illegal ex- 
cuse admitted in courts of law. 

Mr. Nicholas suggested that it might be 
proper to prove one part of a specific charge 
by one witness, and another part by another, 
and thereby prove the charge. 

CHASE, Circuit Justice, in answer, repeat 
ed some of his former arguments, and added, 
that the very argument suggested by the 
young gentleman who spoke last, convinced 
his mind that it would be improper to admit 
the testimony now offered to the court; that 
to admit evidence, which went to an argu- 
mentative establishment of the truth of a 
minute part of the charge by one witness, 
and another minute part by another witness, 
would be irregular, and subversive of every 
principle of law; that it had no relation to 
the issue; that it was a popular argument, 
calculated to deceive the people, but very 
incorrect. 

Here GRIFFIN, District Judge, being 
called upon by CHASE, Circuit Justice, to de- 
liver his opinion on the question before the 
court, declared that he concurred with his 
brother judge. 

CHASE, Circuit Justice, then observed: 
This is a new doctrine, inculcated in Virginia. 
You have all along mistaken the law, and 
press your mistakes on the court. The Unit- 
ed States must prove the publication, and the 
fallacy of it. When these things are done, 
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you must prove a justification, and this jus- 
tification must be entire and complete, as to 
any one specific charge; a partial justifica- 
tion is inadmissible. I am happy to find that 
my brother Judge GRIFFIN concurs with 
me in opinion. 

The counsel for the traverser again desired 
to be heard on the subject. 

Mr. Hay spoke thus: The question before 
the court is, whether this evidence goes to 
prove the truth of the whole charge? The 
opinion given by the court I understand to 
be, that evidence cannot be produced by the 
traverser to prove the truth of a part of a 
charge; but if evidence could be adduced to 
prove the whole, then such evidence would 
be admissible. One specific charge is two- 
fold; that the president is an aristocrat; and 
that he proved serviceable to the British in- 
terest. The evidence, we suppose, will sup- 
port this charge; we wish to prove the truth 
of the whole charge if we can, though I do 
not know that it is in our power. The evi- 
dence, we have reason to believe, goes first 
to prove that* he is an aristocrat, and second- 
ly, that he did prove serviceuole to the Brit- 
ish interest; if the testimony will in fact 
prove these two points, whatever may be the 
opinion of the court, I do not hesitate to say 
that, in my estimation, it will fully excuse 
and justify the traverser; if we can prove 
that the president has avowed aristocratical 
sentiments in conversation, and that he did 
in reality prove faithful and serviceable to 
the British interest, the traverser must be ac- 
quitted of this charge. As to the first part, I 
can prove by the words of Mr. Adams, pub- 
lished by himself, in his book called "A De- 
fence of the American Constitution," that he 
thinks a government of three parts, a king, 
lords, and commons, the best in the world. 
Suppose, in addition to this, it could be 
proved that a law passed the house of repre- 
sentatives of the United States, to sequester 
British property; and suppose that one-half 
the senate of the United States were in fa- 
vour of it; and that the policy of passing the 
law was advocated by the best and wisest 
men in this country, who have the same pre- 
tensions to patriotism and virtue that Mr. 
Adams has, but that its passage was pre- 
vented by the casting vote of Mr. Adams as 
speaker of the senate, would not the traverser 
be justified as to this charge? Would it not 
demonstrate that he proved serviceable to the 
British interests? By the answers to the first 
and third questions we expect to prove both 
these points. 

Here Mr. Nelson objected to the introduc- 
tion of such testimony, as being altogether in- 
admissible; that gentlemen ought to reflect 
that, if such evidence as this was to be re- 
ceived, any other testimony, however irregu- 
lar or improper, might also be admitted; and, 
particularly, that it would be a departure 
from the universal principle of law, which re- 
quired the production of the best testimony 
which the nature of every case admitted, and 



that the journals and records of congress 
were the best evidence of what votes had 
been given on any subject discussed before 
that body. 

CHASE, Circuit Justice, then addressed 
himself to Mr. Nelson thus: Being very 
much pressed, by the young gentlemen who 
defend the traverser, to admit this testimony, 
I was going to recommend to you to permit 
those questions to be put to the witness, 
though they are certainly irregular. 1 wish 
you could consent that they should be pro- 
pounded. 

Mr. Nelson declared that he did not feel 
himself at liberty to consent to such a depar- 
ture from legal principles. 

Mr. Wirt then rose and addressed the jury. 
—He premised that the situation of the de- 
fendant and his counsel was extremely em- 
barrassing; that as Mr. Callenaer had* been 
presented, indicted, arrested and tried, dur- 
ing this term, he had not been able to pro- 
cure the testimony essential to his defence, 
nor was his counsel prepared to defend him; 
and he insinuated that the conduct of the 
court was apparently precipitate, in not post- 
poning the trial until the next term. 

CHASE, Circuit Justice, told him he must 
not reflect on the court. 

Mr. Wirt said, that his object was not to re- 
flect on the court, but to apologize to the jury 
for the weakness of a defence which he was 
about to make. 

After observing that his apology Included 
the very reflection he denied, the court told 
him to proceed in his cause. 

Mr. Wirt.— Gentlemen of the jury, I am pre- 
vented from explaining to you the causes 
which have conspired to weaken our defence, 
and it is no doubt right that I should be pre- 
vented, as the court have so decided. Per- 
mit me, then, gentlemen, to pass on abruptly 
to the law, under which we are indicted. 
You will find that a material part of your in- 
quiry will relate to the powers of a jury over 
the subject committed to them, whether they 
have the right to determine the law, as well 
as the fact. In Virginia, an act of the as- 
sembly has adopted the common law of Eng- 
land; that common law, therefore, possesses 
in this state all the energy of a legislative act. 
By an act of congress, the rules of proceed- 
ings in the federal courts, in the several 
states, are directed to conform to the rules of 
the states in which such court may be in ses- 
sion; by that act of congress, it is therefore 
provided, that the practice of the courts of 
Virginia shall be observed in this court: to 
ascertain your power, therefore, as a jury, 
we have only to refer to the common law of 
England, which has been adopted in the laws 
of this state, and which defines the powers 
of juries in the state courts. By the common 
law of England, juries possess the power of 
considering and deciding the law as well as 
the fact, in every case which may come be- 
fore them. I have no doubt but I shall re- 
ceive the correction of the court, if I am 
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wrong in these positions. If, then, a jury in 
a court of the state would have a right to de- 
cide the law and the fact, so have you. The 
federal constitution is the supreme law of the 
land; and a right to consider the law, is a 
right to consider the constitution: if the law 
of° congress under which we are indicted, he 
an infraction of the constitution, it has not 
.the force of a law, and if you were to find the 
traverser guilty, under such an act, you 
would violate your oaths. 

Here CHASE, Circuit Justice— Take your 
seat, sir, if you please. If I understand you 
rightly, you offer an argument to the petit 
jury, to convince them that the statute of 
congress, entitled, "An act, &c," commonly 
called the "Sedition Law," is contrary to the 
constitution of the United States and, there- 
fore, void. Now I tell you that this is irregu- 
lar and inadmissible; it is not competent to 
the jury to decide on this point; hut if you 
address yourselves, gentlemen, to the court, 
they will with pleasure hear any reasons you 
jnay offer, to show that the jury have the 
right contended for. Since I came into the 
commonwealth, I understood that this ques- 
tion would be stirred, and that the power of 
a jury to determine the validity or nullity of 
a law would be urged. I have, therefore, de- 
liberately considered the subject, and I am 
ready to explain my reasons for concluding 
that the petit jury have not a right to decide 
on the constitutionality of a law, and that 
such a power would be extremely dangerous. 
—Hear my words: I wish the world to 
know them,— my opinion is the result of ma- 
ture reflection. 

(Here the judge then read part of a long 
opinion, to show that the jury had not the 
right contended for; after which, he told the 
counsel for the traverser, that he would hear 
with pleasure any arguments which could be 
urged to show that he was mistaken.) 

Mr. Wirt— I shall state to the court, in a 
few words, the reasons which have induced 
me to ascribe this right to the jury. They are 
sworn to give their verdict according to the 
evidence, and the law is evidence; if the jury 
have no right to consider the law, how is it 
possible for them to render a general verdictv 
Suppose, for example, an indictment for mur- 
der—how can the jury pronounce a verdict 
of guilty, or not guilty, if they have not the 
right as' well of ascertaining whether the 
facts have been committed, as whether they 
amount to a breach of law? This doctrine is 
too clearly established to require the aid of 
authorities. 

CHASE, Circuit Justice.— No man will deny 
your law— we all know that juries have the 
right to decide the law, as well as the fact- 
and the constitution is the supreme law of the 
land, which controls all laws which are repug- 
nant to it. 

Mr. Wirt— Since, then, the jury have a right 
to consider the law, and since the constitu- 
tion is law, the conclusion is certainly syllo- 
gistic, that the jury have a right to consider 
the constitution. 



CHASE, Circuit Justice.— A non sequitur, 
sir. 
Here Mr. Wirt sat down. 
Mr. Nicholas then addressed the court. I 
am so much under the influence of duty that, 
though I am in the same situation with the 
gentleman who preceded me, and though the 
court seem to be impressed with the opinion, 
that the jury have no right to determine on 
the constitutionality of an act of congre'ss, 
yet, arduous as the task may be, I shall offer 
a few observations to show that they have- 
this'right I intend to defend Mr. Callender 
by the establishment of two points. First, 
that a law contrary to the constitution is 
void; and, secondly, that the jury have a 
right to consider the law and the fact Firsts 
it seems to be admitted on all hands, that, 
when the legislature exercise a power not 
given them by the constitution, the judiciary 
will disregard their acts. The second point, 
that the jury have a right to decide the law 
and the fact, appears to me equally clear. In 
the exercise of the power of. determining law 
and fact, a jury cannot be controlled by the 
court. The court have a right to instruct the 
jury, but the jury have a right to act as they 
think right; and if they find contrary to the- 
directions of the court, and to the law of the^ 
case, the court may set aside their verdict and 
grant a new trial. 

CHASE, Circuit Justice.— Courts do not 
claim the right of setting aside the verdict in 
criminal cases. 

Mr. Nicholas.— From this right of the jury 
to consider law and fact in a general verdict, 
it seems to follow, that counsel ought to be 
permitted to address a jury on the constitu- 
tionality of the law in question;— this leads 
me back to my first position, that if an act of 
congress contravene the constitution of the 
United States, a jury have a right to say that 
it is null, and that they will not give the effi- 
cacy of a law to an act which is void in itself; 
believing it to be contrary to the constitution, 
they will not convict any man of a violation 
of it: if this jury believed that the sedition 
act is not a law of the land, they cannot find 
the defendant guilty. The constitution se-, 
cures to every man a fair and impartial trial 
by jury, in the district where the fact shall 
have been committed: and to preserve this 
sacred right unimpaired, it should never "be 
interfered with. If ever a precedent is es- 
tablished, that the court can control the jury 
so as to prevent them from finding a general 
verdict, their important right, without which 
every other right is of no value, will be im- 
paired, if not absolutely destroyed. Juries 
are to decide according to the dictates of con- 
science and the laws of the country, and to 
control them would endanger the right of this 
most invaluable mode of trial. .1 have under- 
stood that some reliance would be placed on 
two decisions of the courts of this state, in 
which th$y determined two acts of our legis- 
lature to be unconstitutional; but when we 
come to analyze these decisions, they will not 
authorize the belief that the jury have not the 
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right I contend for— they only prove that the 
judiciary can declare legislative acts to be un- 
constitutional; they do nor prove that a jury 
may not have a similar power. In the case of 
Kamper v. Hawkins [1 Ya. Cas. 20] they re- 
fused to carry into effect a law which gave 
the district courts a right to grant injunctions 
in certain cases, because they thought it un- 
constitutional, and that the courts had no 
power to act under the law: that case did not 
turn on a relative view of the power and con- 
nection of a court and jury, it was a ques- 
tion whether the courts would exercise a par- 
ticular jurisdiction, and carry into effect that 
act as practiced by the judges in chancery; 
but they never decided that a jury had not a 
right to determine on the constitutionality of 
a law, nor could a question about this right 
have arisen in those two cases; the court said 
that the judiciary were not bound to carry 
into effect an unconstitutional law. I do not 
deny the right of the court to determine the 
law, but I deny the right of the court to con- 
trol the jury; though I have not bestowed a 
very particular attention on this subject, I am 
perfectly convinced that the jury have the 
right I contend for; and, consequently, that 
counsel have a right to address them on that 
subject. The act of congress to which I have 
alluded, appears to have given to the jury the 
power of deciding on the law and the fact; 
and I trust, that when this whole question 
comes into consideration, the court will suf- 
fer the counsel for the traverser to go on to 
speak to the jury, subject to the direction of 
the court. 

Mr. Hay rose, after Mr. Nicholas conclud- 
ed, and observed that he was prepared to ad- 
dress the court on the extent of the powers 
of the jury in the case at bar. The argu- 
ments, said he, which I shall urge, 1 shall 
address to the court, not wishing to be heard 
by the jury, or to be attended to by the 
numerous auditory now present. A question 
of great importance depends on this deci- 
sion; much of the public happiness, of the 
public peace, of the public liberty, depend 
on the final decision which shall be pronoun- 
ced on this subject I entertained doubts at 
first; but a calm and dispassionate inquiry, 
and the most temperate investigation and re- 
flection, have led me to believe and to say, 
that the jury have a right to determine every 
question which is necessary to determine, 
before sentence can be pronounced upon the 
traverser. I contend that the jury have a 
right to determine whether the writing char- 
ged in the indictment to be false, scandalous 
and malicious, be a libel or not. If this ques- 
tion should be decided in the affirmative by 
the court, I shall endeavour to convince the 
jury that it is not a libel, because there is 
no law in force under the government of the 
United States, which defines what a libel is, 
or prescribes its punishment. It is a uni- 
versal principle of law, that questions of law 
belong to the court, and that the decision 
of facts belongs to the jury; but a jury have 



a right to determine both law and fact in all 
cases. 

Here Judge CHASE asked Mr. Hay wheth- 
er he meant to extend his proposition to civil 
as well as criminal cases, and told him that 
if he did, the law was clearly otherwise. 

Mr. Hay answered, that he thought the 
proposition universally true, but it was only 
necessary for him to prove it to be true in 
cases of a criminal nature. 

Judge CHASE again interrupted Mr. Hay, 
and briefly expressed his opinion of the law. 
And then Mr. Hay folded up and put away 
his papers, seeming to decline any further 
argument. 

Judge CHASE requested him to continue 
his argument, and added— "Please to pro- 
ceed, and be assured that you will not be 
interrupted by me, say what you will." 
Mr. Hay refused to proceed. 
Judge CHASE observed, that though he 
thought it his duty to stop the counsel when 
mistaking the law, yet he did not wish to 
interrupt them improperly; that there was 
no occasion to be captious; and concluded 
thus, "Act as you please, sir." 

Judge CHASE then prpeeeded.* * I will as- 
sign my reasons why I will not permit the 
counsel for the traverser to offer arguments 
to the jury, to urge them to do what the con- 
stitution and law of this country will not 
permit; and which, if I should allow, 1 
should, in my judgment, violate my duty, 
disregard the constitution and law, and sur- 
render up the judicial power of the United 
States, that is, the power intrusted by the 
constitution to the federal courts, to a petit 
jury, in direct breach of my oath of office. 
The indictment charges that the traverser, 
on the 1st day of February, 1S00, designing 
and intending to defame the president of the 
United States, and to bring him into con- 
tempt and disrepute, and to excite the ha- 
tred of the good people of the United States 
against him, did wickedly and maliciously 
write, print, utter, and publish (or did cause 
or procure to be printed and published), a 
false, scandalous, and malicious writing, 
against the said president of the United 
States, of the tenor and effect stated in the 
indictment. On examining the indictment, it 
appears, that twenty separate and distinct 
sets of words are set forth therein, as alle- 
gations or charges against the traverser. He 
has plead "not guilty" to all of them. To 
support this indictment on behalf of the gov- 
ernment of the United States, it must be 
proved to the jury; first, that the traverser 
did write, print, utter or publish, or did 
cause or procure to be printed or published, 
a false and scandalous writing against the 
president of the United States; secondly, 
that the said writing is false, scandalous! 
and malicious; and thirdly, that it was pub- 



4 This charge was taken from the manuscript 
copy from which the judge read, the rest of the 
proceedings being taken in shorthand." 
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lished with intent to defame the president, 
&c, as stated in the statute and charged in 
the indictment. If these three facts shall he 
■established to the satisfaction of the jury, 
they must find the traverser guilty, general- 
ly, unless he can prove to them the truth 
■of the matter contained in the publication, 
in which case, the statute on which the trav- 
erser is indicted excuses him. If all the 
twenty sets of words, stated in the indict- 
ment as charges against the traverser, shall 
not be proved against him; or if he can prove 
that any of them are true, the jury will 
acquit him of such of them as shall not be 
■established against him, and also of such 
of them as he can prove to be true; and they 
will find him guilty of the residue. 

These inquiries, on behalf of the govern- 
ment of the United States, and on the part 
of the traverser, are proper for, and within 
the jurisdiction and the terms of the oath 
of the petit jury, who have been sworn "that 
they will well and truly try the issue joined 
between the United States and the traverser 
at the bar, and a true verdict give according 
to their evidence." The issue joined, there- 
fore, is, whether the traverser is guilty of 
the several offences charged in the indict- 
ment; and to this issue no evidence is ad- 
missible (on the part of the government, or 
of the traverser) but what is pertinent or ap- 
plicable to it. The petit jury, to discharge 
their duty, must first inquire, whether the 
traverser committed all or any of the facts 
-alleged in the indictment to have been done 
by him, some time before the indictment 
If they find that he did commit all or any 
of the said facts, their next inquiry is, wheth- 
er the doing such facts have been made 
criminal and punishable by the statute of the 
United States, on which the traverser is in- 
dicted. For this purpose, they must peruse 
the statute, and carefully examine whether 
the facts charged and proved are within the 
provisions of it If the words that create the 
offence are plain and intelligible, they must 
then determine whether the offence proved 
Is of the species of criminality charged in 
the indictment; but if the words are ambigu- 
ous or doubtful, all construction should be 
rejected. The statute, on which the travers- 
er is indicted, enacts "that the jury who 
-shall try the cause shall have a right to de- 
termine* the law and the fact, under the di- 
rection of the court as in other cases." n By 
this provision, I understand that a right is 
given to the jury to determine what the law 
Is in the case before them; and not to de- 
cide whether a statute of the United States 
produced to them, is a law or not, or wheth- 
er it is void, under an opinion that it is un- 
constitutional, that is, contrary to the con- 
stitution of the United States. I admit that 
the jury are to compare the statute with the 
facts proved, and then to decide whether the 
acts done are prohibited by the law; and 
whether they amount to the offence describ- 
ed in the indictment. This power the jury 



necessarily possesses, in order to enable them 
to decide on the guilt or innocence of the 
person accused. It is one thing to decide 
what the law is, on the facts proved, and an- 
other and a very different thing, to deter- 
mine that the statute produced is no law. 
To decide what the law is on the facts, is an 
admission that the law exists. If there be no 
law in the case, there can be no comparison 
between it and the facts; and it is unneces- 
sary to establish facts before it is ascertain- 
ed that there is a law to punish the commis- 
sion of them. 

The existence of the law is a previous in- 
quiry, and the inquiry into facts is altogether 
unnecessary, if there is no law to which the 
facts can apply. By this right to decide 
what the law is in any case arising under 
the statute, I cannot conceive that a right 
is given to the petit jury to determine wheth- 
er the statute (under which they claim this 
right) is constitutional or not. To determine 
the validity of the statute, the constitution 
of the United States must necessarily be re- 
sorted to and considered, and its provisions 
inquired into. It must be determined wheth- 
er the statute alleged to be void, because con- 
trary, to the constitution, is prohibited by it 
expressly, or by necessary implication. Was 
it ever intended, by the framers of the con- 
stitution, or by the people of America, that 
it should ever be submitted to the examina- 
tion of a jury, to decide what restrictions are 
expressly or impliedly imposed by it on the 
national legislature? I cannot possibly be- 
lieve that congress intended, by the statute, 
to grant a right to a petit jury to declare a 
statute void. The man who maintains this 
position must have a most contemptible opin- 
ion of the understanding of that body; but 
I believe the defect lies with himself. If any 
one can be so weak in intellect as to enter- 
tain this opinion of congress, he must give 
up the exercise of the power, when he is in- 
formed that congress had no authority to 
vest it in any body whatsoever; because, by 
the constitution, (as I will hereafter show,) 
this right is expressly granted to the judicial 
power of the United States, and is recognized 
by congress by a perpetual statute. If the 
statute should be held void by a jury, it 
would seem that they could not claim a right 
to such decision under an act that they them- 
selves consider as mere waste paper. Their 
right must, therefore, be derived from some 
other source. 

It appears to me that all the rights, pow- 
ers, and duties of the petit jury, sworn in 
this cause, can only be derived from the con- 
stitution, or statutes of the United States 
made agreeably to it; or from some statute 
of this commonwealth not contrary to the 
federal constitution or statutes of congress; 
or from the common law, which was adopted 
by the federal constitution in the case of 
trials by jury in criminal cases. It never was 
pretended, as I ever heard, before this time, 
that a petit jury in England (from whence 
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our common law is derived,) or in any part 
of the United States ever exercised such 
power. If a petit jury can rightfully exer- 
cise this power over one statute of congress, 
they must have an equal right and power 
over any other statute, and indeed over all 
the statutes; for no line can be drawn, no 
restriction imposed on the exercise of such 
power; it must rest in discretion only. If 
this power be once admitted, petit jurors will 
be superior to the national legislature, and 
its laws will be subject to their control. 
The power to abrogate or to make laws nuga- 
tory, is equal to the authority of making 
them. The evident consequences of this 
right in juries will be, that a law of congress 
will be in operation in one state and not in 
another. A law to impose taxes will be 
obeyed in one state, and not In another, un- 
less force be employed to compel submission. 
The doing certain acts will be held criminal, 
and punished in one state, and similar acts 
may be held innocent, and even approved 
and applauded in another. The effects of 
the exercise of this power by petit jurors 
may be readily conceived. It appears to me 
that the right now claimed has a direct ten- 
dency to dissolve the union of the United 
States, on which, under Divine Providence, 
our political safety, happiness, and prosperi- 
ty depend. 

No citizen of knowledge and information, 
unless under the influence of passion or prej- 
udice, will believe, without very strong and 
indubitable proof, that congress will, inten- 
tionally, make any law in violation of the 
federal constitution, and their sacred trust. 
I admit that the constitution contemplates 
that congress may, from inattention or error 
in judgment, pass a law prohibited by the 
constitution; and, therefore, it has provided 
a peaceable, safe, and adequate remedy. If 
such a case should happen, the mode of re- 
dress is pointed out in the constitution, and 
no other mode can be adopted without a 
manifest infraction of it. Every man must 
admit that the power of deciding the consti- 
tutionality of any law of the United States, 
or of any particular state, is one of the great- 
est and most important powers the people 
could grant. Such power is restrictive of the 
legislative power of the Union, and also of 
the several states; not absolute and unlim- 
ited, but confined to such cases only where 
the law in question shall clearly appear to 
have been prohibited by the federal consti- 
tution, and not in any doubtful case. On re- 
ferring to the ninth section of the first article 
of the constitution, there may be seen many 
restrictions imposed on the powers of the 
national legislature, and also on the powers 
of the several state legislatures. Among the 
special exceptions to their authority, is the 
power to make ex post facto laws, to lay 
any capitation, or other direct tax, unless in 
proportion to the census; to lay any tax or 
duty on articles exported from any state, &c. 
&c. It should be remembered that the judi- 



cial power of the United States is co-exist- 
ent, co-extensive, and co-ordinate with, and 
altogether independent of, the federal legis- 
lature, or the executive. By the sixth article 
of the constitution, among other things, it is 
declared that the constitution shall be the 
supreme law of the land. By the third arti- 
cle, it is established "that the judicial power 
of the United States shall be vested in one 
supreme court, and in such other inferior 
courts as congress may from time to time 
ordain and establish; and that the judicial 
power shall extend to all cases in law and 
equity, arising under the constitution and 
laws of the United States." 

Among the cases which may arise under 
the constitution, are all the restrictions on 
the authority of congress, and of the state 
legislatures. It is very clear, that the pres- 
ent case arises under the constitution, and 
also under a law of the United States, and 
therefore it is the very case to which the con- 
stitution declares the judicial powers of the 
United States shall extend. It is incontro- 
vertible that the constitution is the supreme 
law, and therefore, it must be the rule by 
which the federal and state judges are bound 
to regulate their decisions. By the sixth ar- 
ticle of the constitution, it is provided (among 
other things) that all members of congress, 
and of the several state legislatures, and all 
judicial officers of the United States, and of 
the several states, shall be bound by an oath 
or affirmation to support the constitution. 
By this provision, I understand that every 
person, so sworn or affirmed, promises that 
he will preserve the constitution as estab- 
lished, and the distribution of powers there- 
by granted; and that he will not assent to 
any amendment or alteration thereof, but in 
the mode prescribed in the fifth article; and 
that he will not consent to any usurpation 
by any one branch of the legislature upon 
the other, or upon the executive, or by the 
executive upon either branch, or by any de- 
partment or officer of government, of the 
power granted to another; or that the power 
granted to either shall be exercised by oth- 
ers. I also understand by this engagement, 
that the person taking it, promises also that 
he will oppose by his example, argument, 
advice, and persuasion, and by all other 
means in his power, force only excepted, any 
design, advice or attempt to impair or de- 
stroy the constitution. If this exppsition of 
this solemn obligation is substantially cor- 
rect, I cannot believe that any person having 
the same understanding of it, will maintain 
that a petit jury can rightfully exercise the 
power granted by the constitution to the fed- 
eral judiciary. 

From these considerations I draw this con- 
clusion, that the judicial power of the United 
States is the only proper and competent au- 
thority to decide whether any statute made 
by congress (or any of the state legislatures) 
is contrary to, or in violation of, the federal 
constitution. That this was the opinion of 
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the senate and house of representatives, and 
of General Washington, then "president of 
the United States, fully appears by the stat- 
ute, entitled "An act to establish the judicial 
courts of the United States," made at the 
first session of the first congress (on 24th 
September, 17S9, chapter 20, § S [1 Sta*t. 76]), 
which enacts, "that the justices of the su- 
preme courts, and the district judges, shall 
take an oath or affirmation in the following 
words, to wit: 'I, A. B., do solemnly swear 
or affirm, that I will administer justice with- 
out respect to persons, and do equal right 
to the poor and to the rich, and that I will 
faithfully and impartially discharge and per- 
form all the duties incumbent on me as 

, according to the best of my abilities 

and understanding, agreeably to the consti- 
tution and laws of the United States.' " No 
position can be more clear than that all the 
federal judges are bound by the solemn ob- 
ligation of religion, to regulate their deci- 
sions agreeably to the constitution of the 
United States, and that it is the standard of 
their determination in all cases that come 
before them. I believe that it has been the 
general and prevailing opinion in all the 
Union, that the power now wished to be ex- 
ercised by a jury, properly belonged to the 
federal courts. It was alleged that the tax 
on carriages was considered by the people 
of this commonwealth to be unconstitutional, 
and a case was made to submit the question 
to the supreme court of the United States, 
and they decided that the statute was not 
unconstitutional, and their decision was ac- 
quiesced in. I have seen a report of a case 
(Kamper v. Hawkins [supra]), decided in 
1793. in the # general court of this common- 
wealth, respecting the constitutionality of a 
law which gave the district courts a power 
of granting injunctions in certain cases, in 
which case the judges of the general court 
(four to one) determined that the law was 
unconstitutional and void. On yesterday I 
saw the record of another case, in the court 
of appeals of this commonwealth (in 1788), 
on which it appears that the general assem- 
bly passed "An act to establish district 
courts," and the judges (ten being present), 
adjudged "that the constitution and the said 
act were in opposition, and could not exist 
together, and that the court ought not to do 
anything officially in the execution of an act, 
which appeared to be contrary to the spirit 
of the constitution." I also observed, that 
the then governor, Mr. Edmund Randolph, 
immediately on this'decision, called the gen- 
eral assembly by proclamation; and I have 
been informed that they altered the law ac- 
cording to the opinion of the court. From 
these two decisions, in ihe two highest courts 
of justice in this state, I may fairly con- 
clude, that, at that period, it was thought 
that the courts of justice were the proper 
judicature to determine the constitutionality 
of the laws of this commonwealth. It is now 
contended, that the constitutionality of the 
25FED.CAS.— 17 
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laws of congress should be submitted to the 
decision of a petit jury. May I ask, whence 
this change of opinion? I declare that the 
doctrine is entirely novel to me, and that I 
never heard of it before my arrival in this 
city. It appears to me to be not only new, 
but very absurd and dangerous, in direct op- 
position to, and a breach of the constitution. 
And I wish those who maintain this doctrine, 
and have sworn to support the constitution, 
conscientiously to reconsider their opinions 
with a calm and deliberate temper, and with 
minds disposed to find the truth, and to alter 
their opinion if convinced of their error. It 
must be evident, that decisions in the district 
or circuit courts of the United States will be 
uniform, or they will become so by the re- 
vision and correction of the supreme court; 
and thereby the same principles will pervade 
all the Union; but the opinicns of petit 
juries will very probably be different in dif- 
ferent states. 

The decision of courts of justice will not 
be influenced by political and local princi- 
ples, and prejudices. If inferior courts com- 
mit eiTor, it may be rectified; but if juries 
make mistakes, there can be no revision or 
control over their verdicts, and therefore, 
there can be no mode to obtain uniformity in 
their decisions. Besides, petit juries are un- 
der no obligation by the terms of their oath, 
to decide the constitutionality of any law; 
their determination, therefore, will be extra 
judicial. I should also imagine, that no jury 
would wish to have a right to determine such 
great, important, and difficult questions; and 
I hope no jury can be found, who will exer- 
cise the power desired over the statutes of 
congress, against the opinion of the federal 
courts. 

I have consulted with my brother, Judge 
GRIFFIN, and I now deliver the opinion of 
the court, "That the petit jury have no right 
to decide on the constitutionality of the stat- 
ute on which the traverser is indicted; and 
that, if the jury should exercise that poweiv 
they would thereby usurp the authority en- 
trusted by the constitution of the United 
States to this court." Governed by this opin- 
ion, the court will not allow the counsel for 
the traverser to argue before the petit jury, 
that they have a right to decide on the con- 
stitutionality of the statute, on which the 
traverser stands indicted. If the counsel 
for the traverser'had offered sufficient argu- 
ments to the court, to show that the petit 
jury had this right, the court, on being con- 
vinced that the opinion delivered was er- 
roneous, would have changed it; for they 
hold it a much greater reproach for a judge 
to continue in his error, than to retract. The- 
gentlemen of the profession know, that ques- 
tions have sometimes occurred in the state 
courts, whether acts of assembly had expir- 
ed, or had been repealed; but no one will 
say that such questions were ever submitted 
to a" jury. If the constitution of the United 
States had not given to the judiciary a right 
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to decide on the constitutionality of federal 
laws-yet, if such power could be exercised, 
it could not be by a juror, from this consid- 
eration— it is a maxim of law in all the states, 
that the courts have the exclusive right to 
decide every question, as to the admissibility 
of evidence in every case, civil or criminal, 
whether the evidence be by act of assembly, 
or by deed, or other writing, or by witnesses- 
Judge CHASE concluded with observing, 
that, if he knew himself, the opinion he had 
delivered and the reasons offered in its sup- 
port, flowed not from political motives, or 
reasons of state, with which he had no con- 
cern, and which he conceived never ought 
to enter courts of justice; but from a delib- 
erate conviction of what the constitution and 
the law of the land required. "I hold myself 
equally bound," said he, "to support the 
rights of the jury, as the rights of the court." 
I consider it of the greatest consequence to 
the administration of justice, that the powers 
of the court, and the powers of the petit jury, 
should be kept distinct and separate. I have 
uniformly delivered the opinion, "that the 
petit jury have a right to decide the law as 
well as the fact, in criminal cases;" but it 
never entered into my mind that they, there- 
fore, had a right to determine the constitu- 
tionality of any statute of the United States. 
It is my duty to execute the laws of the 
United States with justice and impartiality, 
with firmness and decision, and I will en- 
deavour to discharge this duty with the as- 
sistance of the Fountain of Wisdom, and the 
Giver of all human reason and understand- 
ing. 

After two hours, the jury returned with a 
verdict of guilty, upon which the court sen- 
tenced the traverser to a fine of two hun- 
dred dollars, and an imprisonment of nine 
months. 

NOTE I. The tempest which this trial ex- 
cited can now hardly be understood. The pa- 
pers, for the first time in our history, were cram- 
med with detailed reports, in which evidence 
and speeches were given at large. Virginia was 
in a flame; for even before the trial, affidavits 
were circulated in which it was stated that upon 
starting for Richmond, Judge Chase had public- 
ly announced that "he would teach the lawyers 
in Virginia the difference between the liberty 
and the licentiousness of the press" (see Chase's 
Trial, 43) ; and that he had told the marshal "not 
to put any of those creatures called Democrats 
on the jury" (Id. 44). In his usual coarse jocu- 
larity, he had likened himself to a schoolmaster, 
who, breaking into the chamber of a few unruly 
boys, was about to reduce their notions of their 
own importance by a little wholesome chastise- 
ment: and his auditors roared at the picture of 
the burly judge, stretching in turn the repre- 
sentatives of the Virginia chivalry over his knee, 
and then sending them off one by one, cured by 
the same vigorous application. Judge Chase's 
peculiar recklessness of manner during the trial, 
can only be explained on the principle that, pos- 
sessed with this notion, he was determined to do 
all that he could do, to humiliate and degrade the 
spirited bar which was called around him. He 
had hardly entered into the court house, before 
he saw that the most distinguished lawyers even 
in that most distinguished body had been pitched 



upon to conduct the defence; and he could not 
but feel thatthe crowd with which the room was 
filled, was attracted much more by the struggle 
to take place between the court and the counsel, 
than that between the prosecution and the pris- 
oner. He thought it was better to settle the 
matter at once; and it must be confessed that 
the slap he gave Mr. Nicholas and Mr. Hay at 
the outset— something so far beyond anything 
they had ever calculated on as possible in judi- 
cial warfare — completely deprived those two emi- 
nent lawyers of their self possession. He had 
theni down, and soon after adding Mr. Wirt to 
their number — whom he called a "young man," 
telling him to sit down, though that most courte- 
ous and eloquent counsel was then nearly mid- 
dle aged, a widower, with a family of children- 
he proceeded to tuck them under his elbow, and 
at his leisure to apply to them that correction 
which he had promised. How richly he did so, 
the trial in the text amply shows. But not only 
all Virginia, but the profession throughout tlm 
country, was stung to the quick. The Philaue;- 
phia bar, as has been already noticed, was arous- 
ed by a similar invasion of its prerogative; and 
for a long time counsel declined to appear before 
the judge who had thus violated, as they alleged, 
the decorum of his office. At the very moment 
a determination was avowed to obtain an im- 
peachment, and at last, in January, 1804, Mr. 
Randolph rose in the house of representatives, 
and made the long-expected charges. At an- 
other period, it will probably be necessary to con- 
sider at large this memorable trial; and in the 
preliminary notes to this work, an outline oi 
Judge Chase's life has been given in which the 
general character of the proceeding is noticed. 
At present it is enough to consider its relation 
to the present case. Five articles of the im- 
peachment were based on Callender's trial, and 
of these the fate was as follows: Art. II. Mis- 
conduct in refusing to overrule the objection to 
John Bassett, as a juror. Guilty, 10; not guilty, 
24. Art. III. Misconduct in refusing to permit 
Mr. Taylor to be examined. Guilty, 18; not 
guilty, 16. Art. IV. Rude, contemptuous, and 
indecent conduct during the trial. Guiltv. 18; 
not guilty. 36. Art. V. Misconduct in issuing 
bench warrant, instead of summons. Guilty, 
none; not guilty, 34. Art. VI. Misconduct In 
refusing continuance. Guilty, 4; not guiltv, 30. 
On the third and fourth articles nothing but 
Judge Chase's age, and the peculiar partv sym- 
pathies of the senate, saved him, as was conce'ded 
at the time, from a conviction by the requisite 
majority of two-thirds. The fourth article, it 
is true, rested on the abuse of a discretionary 
power, not susceptible, perhaps, of exact legal 
measurement; but the rejection of Mr. Taylor's 
testimony, on which the second article hung*, was 
a palpable and unprecedented violation of the 
law of evidence. Mr. Taylor was offered to 
prove the truth of one of the several allegations 
in the alleged libellous article; the sedition ace 
provided that the defendant should be permitted 
to give the truth in evidence; Judge Chase re- 
fused to allow Mr. Taylor to be examined, be- 
cause it was no defence to justify part of the 
libellous matter; it was necessary that there 
should be a justification of the whole. In other 
words, a witness was rejected, who proved a ma- 
terial part of the defendant's case, simply he- 
cause the particular witness was not able to 
prove the whole of it. Callender himself, like 
all the other subjects of the sedition law, was a 
foreigner, and was as depraved in morals as he 
was malignant in temper. "He seemed to have 
been a man," says Mr. Harrison, the accomplish- 
ed historian of Virginia (2 Hist. Va. 373). "in 
whose heart vindictive passion raged without 
control." The "Prospect Before Us," from which 
the libellous matter in the text was extracted, is 
now, as it was then by all honourable minds, sur- 
rendered to infamy, and the only regret is, that a 
creature so contemptible should have been tem- 
porarily honoured by the fires of a martyrdom 
like that which the present trial inflicted/ Mr. 
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Tucker (2 Life X>f Jefferson, 120), after mention- 
ing that, on Mr. Jefferson's accession, he refused 
Cullender the office of postmaster at Richmond, 
thus states the sequel of his history: "It should 
be further mentioned that Mr. Jefferson, as soon 
as he became president, exercised his powers of 
pardon in favour of Callender. as well as all oth- 
ers who had been convicted under the sedition 
law, and were then undergoing sentence of im- 
prisonment. He took great offence at the re- 
fusal, and in no long time was found writing in 
opposition to the new administration: and he 
openly justified his desertion, on the ground of 
the ill-treatment he had received from Mr. Jef- 
ferson. He was of course welcomed by the new 
allies, and having connected himself with the 
editor of an obscure journal, recently establish- 
ed in Richmond, (the Recorder,) he poured forth 
against the Republican party generally, and Mr. 
Jefferson in particular, a torrent of scurrility and 
slander, of which no example had been previously 
afforded in the United States, not even by him- 
self. The private life of Mr. Jefferson, present 
and past, was the subject of the closest scrutiny; 
and, whenever he was believed to be'vulnerable, 
no matter for what cause, or upon what evi- 
dence, he was unhesitatingly assailed in the 
grossest and most offensive way. Such, too, are 
Ihe debasing effects of party malignity, that 
there were not wanting those of the Federal 
party who were panders to this writer's vindictive 
calumnies, and communicated every piece of 
scandal or gossip, no matter how unfit for the 
public eye, how unsupported by evidence, or im- 
probable in itself, which was thought at all like- 
ly to lower the chief magistrate in the eyes of 
the nation. The paper which was the vehicle 
of these slanders, and which previously circu- 
lated scarcely out of Richmond, now found its 
way to the remotest parts of the Union. It re- 
mains to be added that, while this wretched libel- 
ler, who had now become an habitual sot, was 
disseminating his slanders and ribaldry with 
untiring virulence, he was one morning found 
drowned in James* River, where he had been 
bathing, it was supposed, in a state of intoxica- 
tion." 

The following letters of Mr. Jefferson are here 
of some interest: 

Mr. Jefferson to Mr. Monroe. 

(3 Jeff. Corres. 503.) 

"Washington, July 15th, 1802. Dear Sir:— 
Your favour of the 7th has been duly received. 
I am really mortified at the base ingratitude of 
Callender. It presents human nature in a hid- 
eous form. It gives me concern, because I per- 
ceive that relief, which was afforded him on 
mere motives of charity, may be viewed under 
the aspect of employing him as a writer. When 
'The Political Progress of Britain' first appeared 
in this country, it was in a periodical publication 
called the Bee, where I saw it. I was speaking 
of it in terms of strong approbation to a friend 
in Philadelphia, when he asked me if I knew 
that the author was there in the city, a fugitive 
from prosecution on account of that work, and 
in want of employ for his subsistence. This was 
the first of my learning that Callender was the 
author of the work. I considered him as a man 
of science fled from persecution, and assured my 
friend of my readiness to do whatever I could 
to serve him. It was long after this, before I 
saw him; probably not till 1798. He had in the 
mean time written a second part of the 'Political 
Progress/ much inferior to the first, and his 'His- 
tory of the United States.' In 1798, I think, I 
was applied to by Sir. Leiper to contribute to his 
relief. I did>so. In 1799, I think, S. T. Mason 
applied for him. I contributed again. He had 
by this time paid me two personal visits. When 
he fled in a panic from Philadelphia to General 
Mason's, he wrote to me that he was a fugitive 
in want of employ, wished *to know if he could 
get into a counting house or school, in my neigh-' 
borhood, or that of Richmond; that he had ma- 



terials for a volume, and if he could get as much 
money as would buy the paper, the profit of the 
sale would be all his own. I availed myself of 
this pretext to cover a mere charity, by desiring 
him to consider me a subscriber for as many cop- 
ies of his book as the money enclosed ($50) 
amounted to; but to send me two copies only, as 
the others might lay until called for. But I 
discouraged his coming into my neighborhood. 
His first writings here had fallen far short of his 
original 'Political Progress,' and the scurrilities 
of his subsequent ones began evidently to do mis- 
chief. As to myself, no man wished more to 
see his pen stopped; but I still considered him as 
a proper object of benevolence. The succeed- 
ing year he again wanted money to buy paper 
for another volume. I made his letter, as be- 
fore, the occasion of giving him another fifty dol- 
lars. He considers these as proofs of my appro- 
bation of his writings, when they were mere 
charities, yielded under a strong conviction that 
he was injuring us by these writings. It is 
known to many that the sums given him were 
such, and even smaller than I was in the habit- 
of giving to others in distress, of the Federal as 
well as the Republican party, without attention 
to political principles. Soon after I was elected 
to the government, Callender came on here, wish- 
ing to be made postmaster of Richmond. I knew 
him to be totally unfit for it, and however ready 
I was to aid him with my own charities (and I 
then gave him fifty dollars), I did not think the 
public offices were confided to me to give away 
as charities. He took it in mortal offence, and 
from that moment has been hauling off to his 
former enemies, the Federalists. Besides the let- 
ter I wrote him in answer to the one from Gen- 
eral Mason's, I wrote him another containing 
answers to two questions he addressed me. 1st. 
Whether Mr. Jay received salary as chief justice 
and envoy at the same time? and, 2d. Something 
relative to the expenses of an embassy to Con- 
stantinople. I think these were the only let- 
ters I ever wrote him, in answer to volumes he 
was perpetually writing to me. This is the true 
state of what has passed between him and me. 
I do not know that it can be used without com- 
mitting me in controversy, as it were, with one 
too little respected by the public to merit that 
notice. I leave to your judgment what use can 
be made of these facts." 

Air. Jefferson to Mrs. Adams. 

(4 Jeff. Corres. 23.) 

"Washington, July 22d, 1804. Dear Madam: 
— Your favour of the 1st instant was duly receiv- 
ed, and I would not again have intruded on you, 
but to rectify certain facts which seem not to 
have been presented to you under their true as- 
pect. My charities to Callender are considered 
as rewards for his calumnies. As early, I think, 
as 1796, I was told in Philadelphia that Callen- 
der, the author of the 'Political Progress of Brit- 
ain,' was in that city, a fugitive from persecu- 
tion, having written that book, and in distress. 
I had read and approved the book; I considered 
him as a man of genius, unjustly persecuted. I 
knew nothing of his private character, and imme- 
diately expressed my readiness to contribute to 
his relief, and to serve him. It was a consider- 
able time after that, on application from a per- 
son who thought of him as I did, I contributed 
to his relief, and afterwards repeated the con- 
tribution. Himself I did not see till long after, 
nor ever more than two or three times. -When 
he first began to write, he told some useful truths 
in his coarse way; but nobody sooner disap- 
proved of his writing than I did, or wished more 
that he should be silent. My charities to hnn 
were no more meant as encouragements to his 
scurrilities, than those I gave to the beggar at 
my door, are meant as rewards for the vices of 
his life, and to make them chargeable to my- 
self. In truth, they would have been greater 
to him, had he never written a word, after the 
work for which he fled from Britain. With re- 
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spect to the calumnies of writers and printers at 
large, published against Mr. Adams, I was as far 
from stooping to any concern or approbation of 
them as Mr. Adams was respecting those of Por- 
cupine, Fenno, or Russell, who published volumes 
against me for every sentence rendered by their 
opponents against Mr. Adams. But I never sup- 
posed Mr. Adams had any participation in the 
atrocities of these editors, or their writers. I 
knew myself incapable of that base warfare, and 
believed him to be so. On the contrary, whatev- 
er I may have thought of the acts of the admin- 
istration of that day, I have ever borne testimony 
to Mr. Adams' personal worth; nor was it ever 
impeached in my presence without a just vindi- 
cation on my part. I never supposed that any 
person who knew either of us, could believe that 
either of us meddled in that dirty work. But 
another fact is, that I liberated a wretch who 
was suffering for a libel against Mr. Adams! I 
do not know who was the particular wretch al- 
luded to; but I discharged every person under 
punishment or prosecution under the sedition 
law, because I considered, and now consider, that 
law to be a nullity as absolute and as palpable as 
if congress had ordered us to fall down and wor- 
ship a golden image. It was accordingly done 
in every instance, without asking what the of- 
fenders had done, or against whom they had of- 
fended, but whether the pains they were suffer- 
ing were inflicted under the pretended sedition 
law. It was certainly possible that my motives 
for contributing to the relief of Callender, and 
liberating under the sedition law, might have 
been to protect, encourage, and reward slander; 
but they may also have been those which inspire 
ordinary charities to objects of distress, meritori- 
ous or not, or the obligation of an oath to protect 
the constitution, violated by an unauthorized act 
of congress. Which of these were my motives, 
must be decided by a regard to the general tenor 
of my life. On this I am not afraid to anpeal 
to any nation at large, to posterity, and still less 
to that Being who sees himself our motives, who 
will judge us from his own knowledge of them, 
and not on the testimony of Porcupine or Fenno. 
You observe, there has been one other act of my 
administration personally unkind, and suppose it 
will readily suggest itself to me. I declare, on 
my honour, madam, I have not the least concep- 
tion what act is alluded to. I never did a single 
one with an unkind intention. My sole object, 
in this letter, being to place before your attention, 
that the acts imputed to me are either such as 
are falsely imputed, or as might flow from good 
as well as bad motives, I shall make no other 
addition than the assurance of my continued 
wishes for the health and happiness* of vourself 
and Mr. Adams.'* 

[NOTE 2. Subsequently, upon the trial of 
the impeachment of Mr. Justice Chase, before 
the senate of the United States, the second ar- 
ticle charged Judge Chase with overruling the 
objection of John Basset who wished to be ex- 
cused from serving on the jury in the trial of 
Callender. and causing him to be sworn, and to 
serve on the said jury, by whose verdict Callen- 
der was convicted. 

[Basset had expressed no wish to be excused, 
piovided there would be no improprietv in his 
being sworn, but from a delicate scruple he in- 
formed the court, that he had seen in the news- 
papers, extracts said to be taken from "The 
Prospect Before Us;" that he had no knowledge 
whether they were truly extracted, but if they 
were and the context did not explain awav the 
apparent meaning of the extracts, he had made 
up his opinion unequivoeallv that their author 
came within the provisions of the sedition law.] s 
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UNITED STATES v. CALLICOTT et al. 

[7 Int. Rev. Rec. 177.] 

Circuit Court, E. D. New York. May, 1808. 

Internal Revenue Collector — Acceptance of 
Fraudulent Bond. 
[On the prosecution of an internal revenue col- 
lector for accepting a fraudulent bond for the 
transportation of distilled spirits, evidence that 
the collector accepted 18 or 19 bonds, forged both 
as to principal and surety, in the same month, 
and that, when fraud was suggested, he delayed 
to institute an investigation, may be considered, 
as tending to show his participation in the fraud. | 

The defendants [Thomas C. Callicott and 
John S. Allen] were the former collector of 
internal revenue for the Third district of 
New York, and his deputy. The indictment 
against them was founded upon the thirtieth 
section of the act of March 2, 1867 [14 Stat. 
484], and the forty-second section of the act 
of July 13, 1S66 [14 Stat. 162]. They were 
indicted jointly with others against whom the 
government discontinued. 

E. W. Stoughton, Mr. Tracey, U. S. Dist. 
Atty., and Mr. Keasby, U. S. Dist. Atty. for 
New Jersey, for the United States. 

Mr. Jenks and I. T. Williams, for defend- 
ants. Mr. Williams fell sick during the trial, 
and C. De Witt was added to defendants* 
counsel. 

Before NELSON, Circuit Justice, and BEN- 
EDICT, District Judge. 

NELSON, Circuit Justice (charging jury). 
The indictment in this case found against 
the accused is, in substance, that Callicott 
and Allen, collector and deputy collector of 
internal revenue of the Third collection dis- 
trict of New York and others named and un- 
known, contriving and intending to defraud 
the United States of divers sums of money 
payable for taxes upon 200 barrels of distilled 
spirits, on the 7th of May, 1867, conspired to- 
gether to procure to be fraudulently executed, 
a certain bond required by the laws of the 
United States and regulations of the com- 
missioner of internal revenue; that is to say, 
a bond for the transportation of distilled spir- 
its dated the 7th of May, 1867, purporting to 
be a sufficient bond for the transportation, 
executed by R. H. Hand as principal, and 
William Malir. and John Jaggard as sureties, 
for the sum of $30,000 each, conditioned for 
the transportation of the 200 barrels from the 
bonded warehouse of John Wilson, in Brook- 
lyn, to the bonded warehouse of M. S. Cole, 
of the Third district of Massachusetts, Bos- 
ton,— whereas, in fact, the name of Hand 
was forged and the sureties were insufficient 
and wholly worthless, as the said Callicott. 
Allen and the others well knew, by which 
fraudulent bond payment of ftie tax was 
evaded, and lost to the United States. The 
indictment also charges that Callicott and Al- 
len fraudulently accepted this Hand bond 
■for the transportation of spirits as above 
stated—as above described— and did thereup- 
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on permit and allow the 200 barrels to tie re- 
moved from the warehouse of Wilson, well 
knowing the insufficiency of the bond and of 
the sureties. 

This is the substance, gentlemen, of the 
charge in the indictment against the accused, 
—in what may be called the first count in the 
indictment. There is also a count in it char- 
ging a conspiracy of the defendants to con- 
nive at the fraudulent execution of this Hand 
bond, and to accept it as security within the 
act of congress for the transportation of the 
spirits from Wilson's warehouse; and upon 
the acceptance of which a permit was grant- 
ed to remove the spirits to the warehouse in 
Boston already referred to. The offence as 
stated in the indictment is founded upon the 
thirtieth section of the act of March 2, 1867, 
and which provides that "if two or more per- 
sons conspire together to defraud the United 
States in any manner whatever, and one or 
more of them shall do any act to effect the 
object, the parties to the conspiracy shall 
be deemed guilty of a jnisdemeanor, and on 
conviction shall be liable to a penalty of 
not less than §1,000 nor more than §10,000 
and to imprisonment not exceeding two 
years." 

The acts of the parties, you will observe 
here described as constituting the offense, 
fall short of the actual commission of the 
fraud against the government. The conspira- 
cy to defraud with any one act by either 
of the parties constitutes the offense. The 
mere combining or confederating to commit 
the fraud is sufficient without any actual 
perpetration of it, or loss or damage to the 
government if any one of them has taken a 
step toward its execution, toward carrying 
into effect, as in the present case, the pro- 
curement of the fraudulent bond. That is 
one step— or the granting of a permit would 
be another step, for the withdrawal of the 
whiskey from the warehouse. The law 
strikes at the incipient steps, the germ of the 
offence, with a view the more effectually to 
deter persons from entering upon the fraud, 
and lays hold of them before its consumma- 
tion. 

The other offense charged, and which we 
refer to, is founded on the forty-second sec- 
tion of the act of July, 1866. It provides that 
if any person shall sign any fraudulent bond 
or permit, or other documents required by 
law, or who shall fraudulently procure the 
same to be executed, or who shall connive 
at the execution thereof by which the pay- 
ment of any internal revenue tax shall be 
evaded, or attempted to be evaded*, or which 
shall be executed for the purpose of with- 
drawing spirits from a bonded warehouse, 
on conviction shall forfeit all his interest in 
the spirits (if he has any,) and be imprisoned 
for a term of not less than one year nor more 
than five years. This act makes it an offence 
for any person to execute or to connive at the 
execution of a fraudulent bond, or to execute 
or connive at the execution of a fraudulent 
permit or other documents required by law, 
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with a view to evade the payment of the tax, 
or for the purpose of withdrawing the spirits 
from a bonded warehouse. 

It will thus be seen, gentlemen, how spe- 
cific and particular the offence or offences 
charged in the indictment in this case axe 
described in the acts of congress— so specific 
that any person who can read cannot misun- 
derstand them, more especially public officers 
who are appointed to carry into execution the 
laws and provisions of the acts; whose atten- 
tion must, therefore, necessarily have been 
drawn to the particular provisions as the 
guide of their conduct and the foundation 
of their duties. 

By the fortieth section of this act of 1866, 
distilled spirits which have been inspected, 
gauged and marked by an inspector may be 
removed without the payment of the tax 
from the bonded warehouse of the distillery, 
as exemplified in the case of Wilson upon 
the execution of a transportation bond, as the 
commissioner of internal revenue may pre- 
scribe, — which he has done, as you see from 
the form of the execution,— and may be 
transported to any general bonded warehouse 
used for the storage of spirits, and immedi- 
ately (according to the law) on its arrival at 
the bonded warehouse to which the spirits 
have been transferred, they are to be again 
gauged, again inspected, and placed in the 
warehouse. 

The Hand bond, which figures largely in 
this case, was got up under this provision of 
the law and the regulations of the commis- 
sioner That this bond was grossly fraudu- 
lent, and was got up for the purpose of de- 
frauding the government by the removal of 
whiskey from Wilson's warehouse without 
paying the tax, is undeniable, and that it 
effected the purpose designed by procuring 
the removal of the 411 barrels— in two lots, I 
refer to the whole— without the payment of 
tax— whereby the government lost some-§46,- 
000 tax, is equally true. The proof on this 
subject is overwhelming. We need not, 
therefore, give ourselves any trouble to look 
critically into the evidence as to the fact that 
the government was defrauded in this re- 
moval. Witnesses concerned and engaged in 
the execution of it, have given us a detailed 
account of the manner in which the fraud 
was perpetrated. The material and only 
question, therefore, left open for your ex- 
amination and judgment, is whether the de- 
fendants, Callicott and Allen, were parties 
to this fraud, connived at it, or co-operated 
in its perpetration. It is the evidence in the 
case bearing upon this question— the whole 
of it so far as it has any bearing upon this 
question— that it becomes necessary that you 
should look critically into it, examine it, and 
upon which evidence you will find your ver- 
dict. Were they parties to this fraud? The 
question has been very fully, fairly and ably 
examined and discussed by each of the learn- 
ed counsel who has addressed you on the 
subject, and I do not doubt but that you are 
already very fully possessed of the question, 
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and of all the evidence which has any per- 
tinent bearing upon it. I do not intend, there- 
fore, to be tedious in going over, for I am 
quite satisfied with the discussion by the 
learned counsel. All I intend is to draw your 
attention more especially and exclusively to 
the real question in the case — the question of 
fact in the case. 

The ground taken in the defence is that 
Callicott the collector, had no knowledge 
of the fraud in the execution of this bond — 
this Hand bond; that it was not executed 
before him, but before Allen, the deputy, and 
hence he had no means of knowledge, or 
even of suspicion, that there was anything 
wrong in getting it up, or in the execution of 
it. Now, this is certainly true as it respects 
the execution of the bond; it was not exe- 
cuted in his room in the building, but in the 
adjoining room— the front room, occupied by 
the deputy— and so far the ground taken on 
the part of the learned counsel is well found- 
ed on the evidence; but it should be remem- 
bered—he had it afterward in his possession 
for several days for the purpose of examina- 
tion, and with a view to ascertain if it was 
good security for the tax on the whisky to be 
removed. When Hardy applied to him with 
the bond for the permit the first time, he 
declined to give the permit — and took the 
bond to look into it — took it from Hardy to 
look into it, and several days elapsed before 
Hardy called again for the permit. And 
when he did, the bond was still with Calli- 
cott, for he took it to look at it according 
to this witness and said he believed it was 
all right Now, if he had really made an 
examination into the sufficiency of the se- 
curity he would naturally look to the char- 
acter and condition of the sureties as these 
were the most important names on the bond 
—sureties for the principal. Any examina- 
tion instituted by any person of common un- 
derstanding with the view to ascertain the 
sufficiency of the bond— the responsibility of 
it— for any purpose— would naturally lead the 
person to look to the conditions of the sure- 
ties upon it; and it is quite natural that the 
collector should have followed that view. 
Their places of residence were accurately 
upon the bond, and in this city where they 
resided. One of them, according to a wit- 
ness, a responsible witness, whose tenant he 
was, states that Martin lives within ten min- 
utes walk from the collector's office; the 
other, Jaggard, within about a mile from 
the office. If he had gone there, or if he had 
sent there to inquire of these names, as we 
see from the testimony in the case, the fraud- 
ulent character of the bond would have at 
once been revealed. 

There is also another circumstance in re- 
spect to this bond which we think should 
not be overlooked. The experiment was tried 
upon Callicott to get a permit to remove this 
whisky without any bond, indicating thereby 
unmistakably a design to perpetrate a fraud 
by using him and his office in the removal 



of the whiskey. You recollect the applica- 
tion by Cunningham and the delivery of two 
blank permits to Callicott with a mark, I 
think made by McMullen, which was pointed 
out to him by Cunningham, and which per- 
mits he was requested to sign by his friend 
who had made these marks; and this with- 
out a transportation bond, without any sort 
of a bond. The meaning of this applica- 
tion could not be misunderstood, it was 
openly and undisguisedly made, and could 
have no other result if complied with— if the 
application was complied with— than to do- 
fraud the government. And I am sorry to 
say-^sorry to be obliged to say— that Calli- 
cott entertained the application, received the 
blanks (the blank permits,) for further con- 
sideration; that is, according to the evidence 
of the witness. He took them and said he 
would see about them, instead of rejecting 
them instantly with indignation. Now, to 
say the least of this, Callicott, we see, was 
advised, and had a knowledge tha,t these 
parties, Cunningham and McMullen, two of 
the conspirators, intended to perpetrate a 
fraud upon the government He was thus 
put upon his guard by this fraudulent con- 
duct, and if an honest officer, he would natu- 
rally have seen to it that no contrivance of 
theirs— no subsequent contrivance of theirs— 
such as getting up a fraudulent bond or 
otherwise, that the fraud should succeed. He 
was admonished that these persons had made 
an experiment upon him with a view to get 
the 200 bbls. from the Wilson warehouse 
without payment of the tax, and without any 
security— without any bond. The first lot, 
200 barrels, was removed by means of this 
bond, and a permit was given upon the face 
of it by the collector. Instead of being taken 
to Boston according to the conditions or 
terms of the permit, a large portion of it was 
taken to rectifying establishments in this 
neighborhood, including Brown and others, a 
firm which embraced McMullen as one of the 
partners. Thus the fraud was perfected. 

I shall not go into the details, but you re- 
member the disposition that was made of it. 
A large portion of it was sold for .$1.30 a 
gallon, and the money went into the hands 
of McMullen. 

Afterward another application was made 
to the collector for the removal of 211 bar- 
rels from the same warehouse and by the 
same parties. This lot of whiskey was re- 
moved on the 24th and 25th of May. Now 
it is admitted— it is not to be denied upon the 
evidence— that this lot— this second lot— was 
removed without any bond. The old permit 
was ' used, the date being altered from the 
14th to the 24th of May, and a transportation 
order of the same date— 24th of May, signed 
by Callicott, was procured. These papers 
were procured hy McMullen who afterward 
delivered them to Cunningham, and upon 
which the whisky was removal— 211 barrels 
—not to Boston according to the directions 
in the order, but to these rectifying estab- 
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lishments in the neighborhood, especially to 
that of Brown and others. Unexplained, this 
is a manifest fraud upon the government by 
the collector— no bond, no payment of the 
tax. 

But an explanation has been offered by 
the learned counsel for the defendants, and it 
is for you to examine it and for you to de- 
termine the weight of it. It is this: that Mc- 
Mullen altered the old permit himself from 
the 14th to the 24th, and that the transporta- 
tion order which was genuine and bore the 
same date, the 24th, was given under the sup- 
position that it was intended to apply to the 
first permit— the permit of the 14th of May. 
It is not denied that the alteration in the 
old permit from the 14th of May to the 24th, 
was made by McMullen. It is proved to be 
in his handwriting and doubtless he altered 
it; but the transportation order dated on the 
same day of the alteration and signed by 
Callicott, he must have procured. He was 
the man who went to obtain the permit for 
the second lot, and who brought the papers 
and delivered them to Callicott, who deliv- 
ered them to Dayton, the storekeeper. Mc- 
Mullen, therefore, must have got the trans- 
portation order which was issued on that 
day. Now, the first permit that was given on 
the 14th of May, conferred full authority up- 
on these parties to remove 200 barrels of 
whisky from this warehouse to Wilson's. It 
required no transportation order— that is, 
none was given at the time; but the permit 
was given as full authority to the parties for 
the benefit of McMullen; he was the master 
spirit— for his benefit— full authority to re- 
move the 200 barrels. The argument is, and 
you must give it such weight as you think it 
is entitled to, that the collector may have 
supposed that these first 200 barrels of whis- 
ky were not immediately removed upou that 
permit of the 14th of. May, and that they 
may have remained there in the warehouse 
for' the ten days, and that this order was 
given for the purpose of accompanying that 
first permit with a view to the removal of the 
first lot of 200 barrels. That is the argument, 
and that is the explanation which the learned 
counsel has given. It is for you to look at it, 
to examine all the circumstances connected 
with the removal of the second lot, and the 
papers on which it was made. Now, De 
Veau who was the bond clerk in the office, 
wrote this transportation order. He was the 
witness that testifies that he wrote it, and 
that it is in his handwriting; and he is the 
one you recollect, when it was removed by 
Dayton to the office, that was concerned in 
the alteration of the date of that order from 
the 24th to the 16th. He has given us no 
explanation of the order— of this transporta- 
tion order— thus written by him. He has not 
given any explanation that it was issued for 
the purpose of accompanying the first permit 
of May 14. He has given no explanation of 
it, but left it unexplained. There was at 
least such indiscretion in giving this second 



order— or rather this transportation order- 
as very properly called for observations as 
respects official duty. 

The collector knew that he had given this 
authority for the removal of 200 barrels on 
the 14th from Wilson's warehouse, and he 
thus gives a second authority to remove the 
same number of barrels ten days afterward, 
leaving it open to these parties engaged in 
both applications to .him— these who had 
made the application for the removal of the 
first 200 barrels, and had also subsequently 
renewed the application for 211 more, and 
who had, in the first application indicated, 
a disposition to perpetrate a fraud upon the 
government in the removal of this whiskey. 
Under these cficumstances, and in connection 
with these parties who are thus suspected, 
it would have been wise on the part of the 
public officer, before he put into their hands 
these two authorities, that could be used for 
the purpose of taking out a double quantity 
if he had instituted an inquiry, either by 
himself or 'by his clerks, or deputies, at the 
warehouse of Wilson, to see whether the first 
200 barrels had not already been removed. 
I understand that it was not over a mile or 
two— two or three miles from the collector's 
office, this warehouse. It would have been 
no great trouble, consumed not much time to 
have instituted this inquiry when the appli- 
cation was made for two hundred barrels 
more, to see whether the first permit had 
been used in the transfer from the warehouse 
of the whisky. 

There is one more topic I am going to call 
your attention to for a moment, and then I 
shall leave the case to you; and that is the 
circumstance connected with the application 
of the district attorney on the 2Sth of May, 
for the privilege of examining these bonded 
warehouses, B. You have that account from 
the assistant district attorney. What led to 
this application is a fact that seems to be in 
some dispute between the learned counsel, 
although 1 recollect distinctly the testimony 
of Mr. Allen, and it is on my notes. Twenty- 
one barrels of the last lot. of the 211 were 
seized in the carts on the ninth, and were in 
the street in front of the office of the district 
attorney. The seizure of course, produced 
some sensation among the parties who were 
interested in the removal, and on the part of 
the district attorney, who was looking to the 
interests of the government. It seems that 
Mr. Allen in the interest of the government 
went with Cunningham, who was interested in 
getting the 21 barrels released, to the office of 
the collector. Mr. Allen, the assistant district 
attorney, states that he there put the ques- 
tion to the collector whether this whiskey 
that was thus seized and detained had been 
removed in pursuance of an order from him, 
and the answer, as stated by Mr. Allen, was 
that he had given the order to remove from 
class A, Wilson's warehouse, to class B, gen- 
eral bonded warehouses.* That is the testi- 
mony of Mr. Allen. It is questioned on the 
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part of the counsel for the accused, that is 
upon the contradiction which would exist be- 
tween the two orders, for Allen's testimony 
is not mistaken, that the first transportation 
order was to carry this whiskey to Boston. 
The second transportation order, according to 
the account which we have from Mr. Allen, 
was not under that order, but under an order 
to transfer the whiskey from class A to class 
B, bonded warehouses. I don't put weight 
upon that, what I wish to call your atten- 
tion to is this: This suggestion of the re- 
moval of the whiskey from the warehouse of 
Wilson to class B,— the general bonded ware- 
house,— excited the suspicion of the district 
attorney that there was something wrong 
about the removal. Hence, he instructed his 
assistant, on the 28th, to go to the collector 
and got the privilege of having these bonded 
warehouses, class B, examined, to see if he 
could find where this whiskey had been 
transferred. He went there, and on putting 
the question to him, the collector was unable 
to state to him in what particular ware- 
house, class B, this whiskey had been trans- 
ferred. If he had been able to do so, why 
of course the assistant district attorney could 
have made' the examination at once, but he 
was unable to tell him, and stated to him 
that Mr. Dayton, the removal officer, had the 
order or permit; that he was then gone and 
probably he would not be able to find it that 
afternoon, but he would see the officer and 
get the papers from him. Well, Allen called 
the next day, the 29th, and that day the 
collector was not in, but he saw Tappan, 
and all the papers that Tappan could find 
was this Hand bond and they examined that 
He called the third day and saw the col- 
lector. He had not been able to see the 
storekeeper, the one who held the permit for 
this transfer to class B. He called on the 
:ilst day, and although there was an ar- 
rangement that he would permit these ware- 
houses to be examined if one of his deputies 
could accompany the district attorney or his 
agent, yet there was a postponement— there 
was a delay from the 28th to the 31st in- 
clusive. 

You must remember that the most of this 
whisky— the whole of it indeed— had been 
removed on the 25th; it was in the city. 
Now, if there really was any ground for sus- 
picion as suspected of this second lot of 
whisky, and the removal of it and the perse- 
verance on the part of the district attorney, 
with a view to get an opportunity to explore 
these warehouses with a view to find the 
whisky, if there was any real ground of sus- 
picion, even the suggestion of suspicion, that 
fraud had been committed in the removal of 
this whisky from the warehouse of Wilson, 
why, certainly the collector should have been 
the first man that would have put in requisi- 
tion all his official force for the purpose of 
ferreting out the fraud upon the govern- 
ment, that had been- suggested in the remov- 
al of the whisky by the district attorney. 
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I shall not take up your time upon the 
fraudulent bonds in general. It would not 
have been remarkable nor singular, if, in the 
multitude of business of an office of this 
kind, occasionally an imposition should have 
been pressed upon him. But the idea that 
some eighteen or nineteen fraudulent bonds, 
forged both as to principal and as to surety 
or otherwise tainted with fraud; that there 
should have been that number accepted in 
succession, within a limit of about a month, 
was sufficient to excite surprise, if not sus- 
picion, and call for an explanation. 

Now, gentlemen, return to the question 
that I put to you in the opening, and that is: 
look at these facts; this testimony which I 
called your attention to, and if I have omit- 
ted anything in the facts that your attention 
has been called to by the learned counsel, ex- 
amine all and determine whether or not 
these defendants have been parties to the 
fraud or connived at the fraud against the 
government which is admitted, and about 
which there is no controversy. Jf you are 
satisfied upon the examination of the evi- 
dence that they are, you are bound to con- 
vict; if not, to acquit them. 

The jury then retired. After an absence 
of four hours they re-appeared, and stated 
through the foreman that they had not 
agreed upon a verdict. 
THE COURT ordered them to retire. 
The next day at 10 o'clock the jury ap- 
peared in the United States circuit court 
room and announced through their foreman 
that they were unable to agree. They were 
again ordered to retire. The foreman inti- 
mated that he desired to submit a few ques- 
tions in a written form to the court for in- 
struction on several points. 

BENEDICT, District Judge, in view of the 
absence of the counsel for the prisoners, and 
the presiding justice, def erred answer until 1 
o'clock, when the jury was summoned. 

NELSON, Circuit Justice, then said: We 
have examined the request for instructions 
which was submitted to Judge BENEDICT 
this morning, and will instruct the jury upon 
the points submitted. First point: "Can the 
jury bring in a verdict on one of the statutes 
charged to have been violated, and alone?" 
Second point: "What is the legal weight of 
the testimony of the witness Cunningham?" 
You may bring in a verdict formed on one 
of the provisions of law alleged to have been 
violated alone. The fact of the witness be- 
ing a co-conspirator affects the credibility of 
his testimony, and the jury have a right to 
regard the question of credit; but if the tes- 
timony is corroborated by other witnesses, 
then credit is to be given to it You may re- 
gard the weight of the evidence of a co-con- 
spirator if it stands alone, but if it is corrob- 
orated, then you are bound to credit it. This 
case has occupied much time, and has been 
examined with attention by you, and it is 
highly important that a determination should 
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be arrived at. It has involved great ex- 
pense to the government, and a new trial 
would necessitate renewed expense and de- 
lay; and it is therefore desirable that you 
should reach a conclusion without great de- 
lay. The jury will return. 

The jury then retired, and at 7 o'clock they 
re-appeared and announced that they had 
agreed upon a verdict, convicting Callicott, 
a.nd acquitting the other defendant, .Tohn S. 
Allen. 

Mr. Callicott was remanded to the peni- 
tentiary. 

[NOTE. The defendant Callicott was, on 
June 5, 186S, sent* need to pay a fine of $10,000 
and to he confined in the Albany penitentiary 
for the period of two years. In December fol- 
lowing he petitioned for a writ of habeas corpus 
in the circuit court to inquire into the legality 
of his imprisonment. The petition was denied. 
Case No. 2,311. Subsequently, and a short 
time before the expiration of the two-year sen- 
tence, he again petitioned Circuit Judge Wood- 
ruff for a writ of habeas corpus. Between the 
time of the swearing to this last petition and 
the hearing on the application the petitioner was 
unconditionally pardoned by the president. The 
petition was, notwithstanding, prosecuted, and 
was again denied. Id. 2,323.] 
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that this court has not jurisdiction; and that 
the indictment must be quashed, and the 
prisoners committed to take their trial before 
a justice of the peace. 



Case No. 14,711. 

UNITED STATES v. CALVIN et al. 

[2 Cranch, C. C. 640.] * 

Circuit Court, District of Columbia. April 
Term, 1826. 

Slavery — Indictment for Riot and Assault and 
Battery— How Triable. 
This court has not jurisdiction of riot, and as- 
sault and battery, by slaves, in Alexandria 
county. 

Indictment for a riot, and assault and bat- 
tery, by slaves, on a constable. 

Air. Taylor, for defendants' masters, moved 
to quash the indictment, because by the law 
of Virginia of December IT, (Laws 1792, 
p. 187, § 11), it is enacted that "riots, routs, 
unlawful assemblies, trespasses, and seditious, 
speeches by a slave or slaves, shall be pun- 
ished with stripes at the discretion of a jus- 
tice of the peace; and he who will, may ap- 
prehend and carry him, her, or them before 
such justice." This law 7?as continued in 
force in the county of Alexandria by the act 
of congress of the 27th of 1 'ebruary,, 1801 (2 
Stat. 103). The common-law punishment of 
misdemeanors by tine and imprisonment is not 
.applicable to slaves, who can have no prop- 
erty, and whose time and labor belong to their 
masters, so that imprisonment would be no 
punishment to them. 

Mr. Swann, for the United States. By the 
act of the 27th of February, 1801 (2 Stat. 103), 
this court has cognizance of all crimes and 
offences. The jurisdiction of the justice may 
be concurrent. 

THE COURT (nem. con.) was of opinion 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 14,713. 

UNITED STATES v. CAMBUSTON. 

[Hoff. Land Cas. S6J i 

District Court, N. D. California. Dec. Term, 
1855.2 

Mexican Land Grant — Validity of Grant. 

No opposition to the confirmation of this claim. 

Claim [by Henry Cambuston] for eleven 
leagues of land in Butte county, confirmed by 
the board, and appealed by the United States. 

S. W. Inge, U. S. Atty. 

Volney E. Howard, for appellee. 

HOFFMAN, District Judge. The original 
grant in this case is not produced, but it is 
shown to have been in the possession of the 
grantee in the year 1850, when it was deposit- 
ed by him in the government archives, where 
it still remains. A traced copy is, however, 
filed; and the genuineness of the original fully 
established by proof. It appears in evidence 
that efforts to occupy the land were made by 
the grantee within the year, and that in 1847 
he had built a house, stocked his rancho, and 
cultivated a portion of it under the superin- 
tendence of his major domo. The exterior 
boundaries of the tract are sufficiently indi- 
cated in the grant, and the quantity of land 
to be taken within those boundaries is men- 
tioned as eleven leagues, if so much can be 
found outside of the lands of the neighbors, 
whose lines are to be respected. 

The commissioners have confirmed this 
claim, and although the absence pf the expe- 
diente containing the petition and other pro- 
ceedings prior to the grant prevents ihe proof 
in this case from being of so conclusive char- 
acter as in many others, yet the board does 
not seem to have entertained any doubt as to 
its genuineness, nor has the claim been op- 
posed in this court in any argument on the 
part of the United States. It has been sub- 
mitted to us for decision without comment, 
and though we would have desired fuller 
proofs on the subject, we do not feel at lib- 
erty to disregard the uncontradicted evidence 
which establishes the genuineness of the 
grant. The claim must therefore be con- 
firmed. 

[NOTE. Upon an appeal to the supreme 
court, the decree above was reversed, with direc- 
tions to remand the cause to this court for a 
further hearing. 20 How. (61 U. S.) 59. In ac- 
cordance with this mandate, the cause came be- 
fore this court for a further hearing, which re- 
sulted in a decree rejecting the claim. Case No. 
14,713. Cambuston having died, his widow ap- 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
2 [Reversed in 20 How. (61 U. S.) 59.] 
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peared in court, and asked to be permitted to 
become the party claimant of the land, as execu- 
trix of the will of her deceased husband, which 
had been admitted to probate May 3, 1869. An 
order to this effect was made April 3, 1875, and 
on the same day the claimant asked that a new 
trial be granted, and that the decree rejecting 
the claim might be reversed. The parties there- 
upon appeared, and, after hearing, the court de- 
nied^ the motion. On the same day, April 3, 
1875, another appeal was allowed, both from 
the final decree and the order refusing a new 
trial. The United States moved to dismiss the 
appeal, because taken too late. The motion to 
dismiss was granted. 95 U. S. 285.] 



Case 3STo. 14,713. 

UNITED STATES v. CAMBUSTON. 

[7 Sawy. 575.] * 

District Court. D. California. June, 1859. 

Mexican Land Grants— Capacity of Fokeigkeks 
to Receive— Repeal of Laws— Authority op 
Governors — Prescriptions from Official 
Acts. 

[1. The law of Mexico of 1824, which per- 
mitted and invited foreigners to settle on the va- 
cant lands of the republic, was repealed by the 
law of December 29, 183(5, which provided "that 
foreigners cannot acquire real estate in the re- 
public, unless they have been naturalized and 
married to a Mexican woman, and have other- 
wise complied with the laws relating to such ac- 
quisition. The acquisitions of colonists will be 
subject to special laws of colonization." But if 
it be assumed that the act of 1836 did not repeal 
the law of 1S24, such repeal was effected by 
the 12th article of the law of 1842, which provides 
that "foreigners cannot acquire royal or public 
lands, in all departments of the republic, without 
contracting for them with the government, which 
passes this right as representing the domain of 
the Mexican nation." Therefore, after the lat- 
ter act, no unnaturalized foreigner had capacity 
to receive a grant of land without the express 
license of the supreme government.] 

[2. The rule that public acts of public officers 
shall, in absence of proof to the contrary, be pre- 
sumed to have been done in the exercise of a 
legitimate authority, applies with but little force 
to grants of land made by the Mexican govern- 
or of California, within a few weeks before the 
territory passed from his hands, and during the 
heat and conflict of the struggle in which his 
power was overthrown, especially where the evi- 
dence that the formalities required by law were 
observed is imperfect and unsatisfactory, and 
rests -wholly in parol, where it does not appear 
that any preliminary inquiries were made as to 
the point on which he is supposed to have exceed- 
ed his authority, and where his situation and 
the mode in which he exercised his authority in 
other cases about the same time suggests a "sus- 
picion of carelessness and recklessness in the 
exercise of his powers.] 

[3. Where a grant was made by the governor 
of California, just before the territory was wrest- 
ed from his hands, to one who was commonly 
supposed to be a French citizen, and in whose 
behalf the French minister to Mexico had made 
strong representations to that government a short 
time before, and it was not stated in the grant 
either that he had been naturalized or that he 
had obtained a license from the supreme govern- 
ment to take the lands, held, that the mere fact 
of the making of the grant did not, under the 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



circumstances, raise any presumption that he had 
been naturalized or that he had received such 
license, and the burden was on him to show af- 
firmatively the existence of one of these facts in 
order to establish his right to receive the grant. 
U. S. v. Reading, 18 How. (59 U. S.) 9, distin- 
guished.] 
[Cited in Bouldin v. Phelps, 30 Fed. 569.] 

[4. The Mexican governors of California had 
no authority to remove the disabilities of for- 
eigners in respect to holding lands under the 
laws of 1836 and 1842; and an attempt to make 
a grant to a foreigner by executing the necessary 
papers could not, therefore, operate as an en- 
franchisement, which would render the grant 
effectual.] 

[Claim by Henry Cambuston for 11 leagues 
of land in Butte county, on the Sacramento 
river.] 

HOFFMAN, District Judge. The claim in 
this case having been confirmed by this court 
[Case No. 14,712], the case was appealed to 
the supreme court, by whom the decree was 
reversed, and the cause remanded for further 
proofs. [20 How. (61 U. S.) 59.] 

The principal grounds assigned by the su- 
preme court for their decision, are: The want 
of all record testimony, or any explanation of 
its absence. The unsatisfactory character of 
the evidence as to the genuineness of the sig- 
natures. The absence of any evidence that 
the preliminary steps required by the law to a 
grant of public domain by the governors had 
been observed, especially those which were 
matters of record. That the grant was not 
recorded in the proper book, or in any book 
whatever, so far as appeared by the proofs. 
That it was a pure donation, without pecunia- 
ry consideration or meritorious services. That 
it was unaccompanied by the forms and 
usages always observed in making grants. 
That it was unknown to any one except the 
grantee and one other interested person, until 
1850. That it was made by a governor who 
had recently expelled his predecessor, and 
who was not proved to have been recognized 
by the supreme government. That it Avas 
'made but one month and a half before the 
conquest of the country by the United States 
forces, and during the very heat and conflict 
of the struggle in which the power of the 
governor was overthrown; and, therefore, that 
his authority to make it, and the bona fides 
of its exercise, should be scrutinized with 
great care. 

As these objections had not been urged be- 
fore the commissioners or this court, the cause 
was remanded that the claimant might, if in 
his power, remove them by the introduction of 
further evidence. Further evidence has ac- 
cordingly been taken, and the cause is again 
submitted for decision. 

As to many of the points alluded to by the 
supreme court, the testimony leaves no room 
for doubt. The original grant is produced 
from the archives where it has remained 
since 1850, when it was deposited with Major 
Canby. 

The signatures of Pico and Moreno are un- 
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doubtedly genuine. The grant is also shown 
to be in the handwriting of Augustin Olvera, 
who was secretary to the departmental as- 
sembly; and Mr. Hopkins, the keeper of the 
archives, states that, in the water-marks and 
general appearances of the paper on which 
it was written, it corresponded with paper 
used at its date. That officer seems to enter- 
tain no doubt of the genuineness of the sig- 
natures, and his opinion is of great value. 

The real point in the case is not whether 
Pico and Moreno signed the grant, but when 
they did do so. It is also shown, and the 
fact is known to the court as part of the his- 
tory of the country, that Pio Pico had been 
recognized by the supreme government as 
constitutional governor of the department 
before the date of this grant. 

Before proceeding to consider the proofs 
as to the facts that the preliminary steps 
requisite to a grant were taken, and which 
explain the absence of record evidence that 
it issued, it may be observed that, according 
to the usage of the Mexican government, the 
record evidence, as well of the preliminary 
proceedings as of the issue of the grant, 
should be found in the espediente, and in the 
book known as the "Toma de Razon." 

The espediente, as is well known, consisted 
of the petition, with the marginal order of 
the governor; the informes, when they were 
furnished; the decree of concession, and. 
usually, a borrador, or draft, of the title de- 
livered to the party. These papers, stitched 
together, formed the espediente, which was 
preserved among the archives and formed 
the only record of the proceedings, except 
that contained in the Toma de Razon. This 
last was a book in which short entries were 
made of the date of the grant, the name of 
the grantee, and that of the land granted. 

If, therefore, the espediente in any case be 
lost, and the Toma de Razon, for the year 
in which the grant was made, be also lost, 
no record evidence of the grant would exist, 
unless it should happen to be referred to in 
other grants or espedientes, a reference not 
likely to occur with respect to a grant of late 
date. 

It is shown in this case, and the fact is no- 
torious, that the book of Toma de Razon, for 
the year 1S4G, is not among the archives. 
It is also in proof that the archives were, for 
some months after the seizure of the coun- 
try by the Americans, left in a condition 
where spoliations or loss of documents may 
have taken place. But the extent of such 
spoliations has been greatly exaggerated, 
for the archives- exist in a degree of com- 
pleteness and perfection greater, perhaps, 
than could have reasonably been anticipated, 
as is proved by the fact that all the espedi- 
entes, to the number of four hundred and 
twenty-two, of which a list was made by 
Jimeno, are found on the files. Nevertheless, 
it is possible that some espedientes have 
been lost Colonel Fremont appears to have 
removed several, which were lost in the 



mountains; and the testimony of Captain 
Halleck shows that such an accident may 
very possibly have happened. 

The absence, therefore, of all record evi- 
dence of this grant does not conclusively 
show that no espediente in the case ever ex- 
isted. It may possibly have been lost; but 
such an accident is extremely improbable. 

It has already been stated that all the es- 
pedientes mentioned in Jinieno's list, to the 
number of four hundred and twenty-two, are 
found in the archives. The latest conces- 
sion entered in that list is dated December 
24, 1844. I am not aware that the espediente 
for any concession mentioned in the Toma de 
Razon for the succeeding year, and which 
contains entries down to December 23, lS4o, 
is lost, though such may be the case. 

It was certainly, therefore, by a most un- 
fortunate, and what would, a priori, be 
thought a most improbable accident, that the 
espediente in this case was lost, when so 
large a number of similar documents, sub- 
jected to the same chances, were preserved 
in an unbroken series. To prove the exist- 
ence of the espediente the claimant has ex- 
amined Pio Pico and Jose Matias Moreno. 

Governor Pico swears that he does not re- 
member the petition, but that- it must have 
been presented, or the grant would not have 
issued; that he believes the signatures to be 
those of himself and Moreno, and that he also 
believes the grant was signed on the day it* 
bears date. He does not pretend, however, 
to remember the fact of having made the 
grant, nor that any informes were asked for 
or obtained, but, with his usual caution or 
evasiveness, confines himself to the expres- 
sion of his belief that it bears his signature 
and was executed at its date. 

Moreno's testimony is more positive. He 
swears that a petition signed by Cambuston 
was addressed to the governor, praying for 
certain lands in the North; that the petition 
was dated previously to the grant; that he 
saw this petition when he became secretary, 
May 1, 1846; and that attached to it were the 
informes of certain authorities (who they 
were he does not recollect), and an order of 
the governor directing the grant to issue. 

He also testifies that he made a note of the 
grant in the Toma de Razon, and that the 
espediente remained among the archives un- 
til Governor Pico and himself were driven 
from the country. No other witness is pro- 
duced by whom the petition of Cambuston 
or the espediente was ever seen, or who has 
any knowledge of their existence. 

The officers who gave the informes are not 
produced, though it would seem not difficult 
to discover who they were, and to procure 
from them evidence of the fact that they re- 
ported on the application. 

As Governor Pico makes no mention of any 

informe, and merely infers that a petition was 

presented from the fact that a grant issued, 

the only evidence tending to show that the 

; espediente was formed, and that the usual 
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preliminary steps were taken by the governor, 
is that of Moreno,— a witness not unknown to 
this court, and whose credibility it has, on 
several occcasions, been called upon to con- 
sider. 

The existence of a document of this charac- 
ter, unknown to any other person,— which is 
not found in its proper place of custody, 
where it would be found unless an extraordi- 
nary accident be supposed to have occurred, 
—a part of which (viz., the petition) would 
probably have been known to other persons 
than the applicant, and certainly to the au- 
thorities by whom the informe was furnish- 
ed, can hardly be said to be satisfactorily 
proved by the uncorroborated testimony of 
Moreno. 

The fact, however, that a grant was as- 
serted to be in existence in 1846 or 1847, is 
testified to by some witnesses on whom the 
eourt can rely with entire confidence. 

P. B. Reading testifies that he heard of 
this claim as early as 1846; that he heard 
several persons speak of the Cambuston claim 
as adjoining Sutter's northern line near the 
"Buttes," on the Sacramento. On his cross- 
examination ne states that, according to his 
best recollection, he heard this in 1846,— cer- 
tainly not previously; but that, in looking 
back for thirteen years, it is not possible to 
recollect such a fact with certainty unless 
connected with some event. 

Colonel J. B. Stevenson, who arrived in 
California March 6, 1847, in command of the 
first regiment, New York volunteers, testifies 
that he became acquainted with Cambuston 
in April, 1847, and was intimate with him 
and his family until he left Monterey, in May 
of the same year; that he renewed his ac- 
quaintance with him in October, 1848, and 
has been closely intimate with him ever sinc^; 
that in 1847 he was in the habit of visiting 
daily the Soberanes family, with whom Cam- 
buston was then residing, and into which 
Cambuston subsequently married; that Doc- 
tor Townsend and his wife were also resid- 
ing with that family, and that he first heard 
the grant spoken of by these latter in pres- 
ence of Cambuston; that it was alluded to 
as being the Sacramento valley between Sut- 
ter's line and that of a man named Flugge; 
that subsequently, in May, 1847, he became 
acquainted with Flugge, and continued inti- 
mate with him until he (witness) left Los 
Angeles, in the fall of 1848; that he had fre- 
quent consultations with him respecting his 
rancho; that in various conversations Flugge 
spoke of a grant to Cambuston between his 
own rancho and Sutter's line; that in Octo- 
ber, 1848, or the spring of 1849, Cambuston 
showed him (witness) a paper purporting to 
be a grant for the ranch in question; that 
he (witness) advised him to retain it care- 
fully until a government should be organized; 
and that he subsequently filed it with Major 
Canby, by his (witness') advice. 

Jacob A. Morenhout testifies that he first 
heard of the claim of Cambuston, in l&tO, 



soon after his arrival in California; that 
when obtaining a description of the French 
residents from his predecessor in the oflSce 
of consul of France, he was told by the lat- 
ter that Cambuston had a claim for a large 
tract of land on the Sacramento river, but 
that it was then thought of no value; that 
in 1847, as he believes, or perhaps in the be- 
ginning of 1848, Cambuston deposited in the 
consulate a bundle, of papers, among which 
was this title; and that he is positive he saw 
the title long before there was any doubt 
raised about it, and before the lands were 
of any value. 

The evidence or this witness, which had 
been taken before the commissioners, was 
disregarded by the supreme court because of 
his interest in the suit. The testimony above 
cited is contained in a deposition taken since 
the cause was remanded. In that deposition 
he states in the most positive manner that he 
has sold out all his interest in the claim, and 
that he has now no interest whatever in the 
event of the suit. His character is wholly 
unimpeached, bis testimony entirely uncon- 
tradicted. He came to California as consul 
of France, and he continues to hold the of- 
fice of vice consul at Monterey to the pres- 
ent time. I know of no reason why his state- 
ments should not be received by the court 
with entire confidence. Captain H. W. Hal- 
leck testifies that he heard of this grant in 
the spring of 1847, and also heard that Cam- 
buston was endeavoring to get Americans to 
go and settle upon it. 

It must, I think, be taken as proved, that 
a grant of some kind was in existence short- 
ly after the date of the grant produced in 
this case, and before the return of Pio Pico 
to California in the spring of 1848. All the 
witnesses agree that the grant heard of by 
them was for lands in Sacramento valley. 
Colonel Stevenson identifies the grant he 
heard of with that now exhibited by the 
designation of Flugge's rancho as one of its 
boundaries, and his conversation with Flugge 
respecting it; and Morenhout mentions that 
he was "attracted by the quantity, eleven 
leagues, but it was not worth anything." 

The objection, therefore, of the supreme 
court, "that the grant was unknown to any 
person besides the grantee and another inter- 
ested party, until filed among the archives 
in 1850," is conclusively answered. 

There is also some evidence to show that 
in October, 1840, the land was occupied and 
cultivated. But the only testimony on this 
point is that of Victor Prudon; and the fact 
is not material, for the occupation testified 
to was after the conquest, and the existence 
of the grant shortly after its date is proved, 
as we have seen, by more reliable testimony. 

With respect to the consideration for the 
grant, Governor Alvarado testifies that Cam- 
buston rendered services as public printer 
to the government from 1841 to 1S46; that 
he was not paid for those services; and that 
he (Alvarado) offered him land in payment, 
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which he did not then accept; but that he 
(witness) heard that one of his successors 
had granted land in compensation. With re- 
spect to this testimony it is to be observed: 
(1) That it is only hearsay. (2) That no men- 
tion is made in the grant of any such con- 
sideration. (3) That it appears from the doc- 
uments produced from the archives, and 
which will hereafter be referred to, that on 
the eighth of August, 1S44, Bocanegra, min- 
ister of relations of Mexico, transmitted a 
dispatch to the governor of California, in 
which he enclosed a communication from the 
French minister at Mexico, complaining that 
Henry Cambuston, a French citizen, had 
been driven from California, and that Cam- 
buston protested his innocence, etc. The 
French minister, therefore, demands that he 
be permitted to return, etc. 

The statement of Alvarado, that from 1841 
to 1S46 Cambuston was employed at Mon- 
terey as teacher and public printer, must 
consequently be untrue. It cannot be said, 
therefore, that the objection raised by the 
supreme court that this grant was a pure 
donation has been satisfactorily answered. 

An objection, however, is taken to this 
claim, which was not urged heretofore, either 
in this or the supreme court. It is claimed 
that Cambuston was a citizen of France, and 
therefore incapable of taking a grant. 

This objection is urged: (1) To show that, 
even if all the preliminary steps had been 
taken, and the grant in all other respects 
regularly made, the governor exceeded his 
powers. (2) That the fact that the grantee 
was a foreigner, and notoriously known to 
be such, would certainly have been made 
known to the governor had the usual in- 
formes with regard to the qualifications of 
the applicant, etc., been asked for and ob- 
tained, and that the fact that he was so 
known to be a foreigner, is a strong circum- 
stance to show that the grant was executed 
without the usual informes having been asked 
for. (3) That the issuing of so large a grant 
to a foreigner at that time, and under the 
circumstances of its alleged execution, shows 
the want of that bona fides on the part of 
the governor in the exercise of his authority, 
which, as also the existence of his authority 
to make the grant, the supreme court has 
declared, "should in this and similar cases 
be inquired into, and scrutinized with great 
care." 

The evidence which is relied on to prove 
that Cambuston was an unnaturalized for- 
eigner, is the following: 

(1) The deposition of Morenhout, taken by 
the claimant. This witness testifies that 
when he arrived here as French consul, he 
obtained from his predecessor a description 
of the French residents of the country, and 
was told that Cambuston had a grant, etc., 
and that subsequently Cambuston deposited 
his papers in the consulate. 

This witness does not expressly state that 
Cambuston was a Frenchman, but it is ckar- 
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ly to be inferred from his account that he- 
first obtained information about his affairs, 
as such, and the subsequent reception of the* 
papers in the consulate, can hardly be ac- 
counted for on any other hypothesis. 

(2) Colonel Stevenson, also a witness for* 
the claimant, states that Cambuston spoke 
French and Spanish, but no English. 

(3) It appears from the archives that, on 
the eighth of August, 1&44, a dispatch was 
sent by Bocanegra, minister of relations of" 
Mexico, to the governor of California, in- 
closing a communication from the French, 
minister at Mexico, in which the latter com- 
plains that Henry Cambuston, a Frenchman, 
established in Monterey, had been driven* 
from California; that Cambuston protested 
his innocence. The minister, therefore, re- 
monstrates against such arbitrary conduct,, 
and asks that he be permitted to return, etc. 
It also appears that, on the twenty-ninth of" 
January, 1846, Manuel Castro, then prefect 
of Monterey, transmitted a communication to 
the secretary of the department, containing 
an account of a quarrel which had occurred 
between himself and Henry Cambuston, a 
teacher in the public school, and inclosing 
copies of communications relative thereto,, 
between Louis Gasquet, acting French con- 
sul, and Jose Castro, commandant general, 
and also a copy of the proceedings had 
against Cambuston by Manuel Castro. In 
all these proceedings, Cambuston is spoken 
of, both by the French consul and General 
Castro, as a French citizen. It does not, 
however, appear, that the interference and' 
protection of the French minister in 1S44, or* 
that of, the French consul in 1846, were* 
claimed by Cambuston. 

As this objection was for the first time 
taken in the brief filed by the United States, 
the case was opened, that the United States- 
might adduce the testimony above referred 
to from the archives, and that the claimant 
might show, if possible, either that he was 
not a foreigner, or had been naturalized. No 
proof on these last points has been submit- 
ted by him. In the briefs filed on the.part of 
the claimant, it is not urged that as a matter 
of fact Cambuston is not a Frenchman. He 
resides in this country, and is not unfrequent- 
ly in this city. He is known to a large num- 
ber of people, as is shown by the witnesses 
whom he has himself produced. If he were 
not a Frenchman, Morenhout, Colonel Ste- 
venson, and many others could readily have 
so stated. The absence, therefore, of any 
attempt to repel the presumptions arising- 
from the proofs above cited, and even of any 
denial of their truth, justifies me in treating- 
those proofs as establishing that Cambuston 
was a French citizen. Assuming, then, that 
he was a foreigner, and not naturalized, we- 
proceed to inquire whether he could take 
lands by grant in colonization, and whether 
in attempting to grant lands to him, Gov- 
ernor Pico exceeded his authority. 
By the law of 1S24, foreigners were not 
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only permitted but invited to settle, as col- 
onists, on the vacant lands of the Mexican 
republic. 

But the circumstances connected with the 
settlement of Texas, or other considerations, 
induced the government, in 1836, to adopt a 
more jealous and exclusive policy. 

By the constitutional laws of December 
29th of that year, it is provided, "that for- 
eigners cannot acquire real estate in the re- 
public, unless they have been naturalized 
and married to i Mexican woman, and have 
otherwise complied with the laws relating to 
such acquisitions. The acquisitions of col- 
onists will be subject to special laws of col- 
onization.'* 

Under this provision it might perhaps have 
been doubtful whether it was intended mere- 
ly to prohibit the acquisition of lands by for- 
eigners in the ordinary modes, leaving their 
rights to acquire lands as colonists to be 
governed by the then existing special laws, 
or whether it was intended to make the pro- 
hibition general, leaving their rights as col- 
onists to be fixed by future special laws. 

But we have abundant evidence of the con- 
struction given to this provision by the au- 
thorities of California. In 1843, Isaac J. 
Sparks, a native of the United States, but a 
naturalized Mexican, applied for a grant of 
land, and the usual informes were ordered. 
The alcalde of Santa Barbara reported that 
Sparks "was married in the United States, 
which is a good reason why he cannot marry 
with any one in this country." And Domin- 
guez, the prefect, reported that ''as the law 
in speaking of strangers, prohibits them 
from acquiring real estate in the. republic 
unless naturalized therein, married with a 
Mexican, etc., your excellency will order in 
the matter w T hat may be proper." 

On these reports Micheltorena orders the 
proceedings to be suspended "until the arriv- 
al of the new constitution/* viz., that of 
1S42, which will presently be noticed. 

In December of the same year Sparks re- 
newed his application, -wherein Jimeno, the 
secretary, reported: 

"The party interested has not acquired the 
land he petitions for, on account of his not 
being married to a Mexican, as required by 
the constitution of 183G, and although by a 
subsequent decree foreigners were allowed 
to acquire real estate in the republic, excep- 
tions are made in the frontier departments, 
which have been subjected to regulations 
which have not yet been received. I believe 
it would be an act of justice to grant the 
land to the petitioner, as he is honorable and 
industrious, and a naturalized citizen." 

The land was accordingly granted, but 
without the power to sell. 

In the case of Sansevain, a French citizen, 
who applied for a grant, Jimeno reported as 
follows: "Don Pedro Sansevain is not nat- 
uralized, an indispensable requisite in order 
to acquire property in the territory, but he 
may be permitted to cut wood upon the land 



I until he is naturalized and can receive the 
title he desires.*' 

Sansevain was accordingly naturalized, 
and on the twenty-first of April, 1846, renew- 
ed his application as a Mexican, by natural- 
ization, to Governor Pico, by whom the land 
was granted on the twenty-first of April, 
1846, about one month before the date of the 
grant to Cambuston. In the decree of con- 
cession and the final title, the fact is careful- 
ly set forth that the grantee is a Mexican 
citizen by naturalization. 

I am not aware of any case in which the 
espediente shows that this "indispensable 
requisite," as it is called by Jimeno, was dis- 
pensed w T ith. It is surprising that the first 
and only instance of the kind should be that 
of Cambuston, who two years before had 
been driven from the country, and a few 
months before had been involved in a long 
and acrimonious dispute with the authori- 
ties, in which the representative of his nation 
felt himself called on to interfere. 

The subsequent decree to which Michelto- 
rena and Jimeno allude is undoubtedly that 
of March, 1842. 

By this law, foreigners, not citizens, were 
authorized to acquire real property in the 
republic; but by article 9, it was enacted, 
that "those arrangements should not include 
the departments on the frontier and border- 
ing on other nations, in regard to which spe- 
cial laws of colonization will be enacted, 
without the power to foreigners to ever ac- 
quire property in them without the express 
license of the supreme government." Rock, 
p. 612. 

It is suggested that this was a restriction 
intended to be made in future laws of colo- 
nization, and not a limitation in the then ex- 
isting laws. 

But even if this be so, the latest existing 
law was that of 1836, which we have seen 
denied all right to foreigners to acquire 
lands, unless naturalized and married to a 
Mexican, and it is impossible to suppose 
that Santa Ana, when by his edict of 1842 
he removed these disabilities as to the cen- 
tral departments, and declared that the fron- 
tier departments were not included in the 
new arrangements, but with respect to them 
special colonization laws should be enacted, 
under which foreigners should not acquire 
lands without the express license of the su- 
preme government, intended tl^at the ancient 
and liberal law of 1824 which offered lands 
to all foreigners, without the license of the 
supreme government, should remain unre- 
pealed. 

The fact that future special laws of colo- 
nization containing this restriction were prom- 
ised, shows that he, like Micheltorena, Jime- 
no, and the other authorities of California, 
regarded the law of 1824 as modified or re- 
pealed, in this respect, by the law of 1836. 

But even if, contrary to the construction 
given to it by Jimeno, we construe the law 
of 1836 as not repealing the colonization laws 
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of 1824, that repeal must, nevertheless, be 
deemed to have been effected by the twelfth 
article of the law of 1842. 

That article provides that "foreigners can- 
not acquire royal or public lands, in all the 
departments of the republic, without con- 
tracting for them with thegovernment, which 
possesses this right as representing the do- 
main of the Mexican nation." Rockw. p. (513. 

It must, therefore, be concluded, that at 
the time the grant to Cambuston purports to 
have been issued, he had, if an unnaturalized 
foreigner, no capacity to take lands without 
the express license of the supreme govern- 
ment. 

It is urged, however, that the court is 
bound to presume that the governor did not 
exceed his authority; and, therefore, it must 
presume either that Cambuston was natural- 
ized and that the governor was duly appris- 
ed of the fact by the preliminary proceed- 
ings, or else that the express license of the 
supreme government was obtained. 

It is undoubtedly true, as a general prin- 
ciple, that the public acts of public officers 
purporting to be exercised in an official ca- 
pacity and by public authority shall, in the 
absence of proof to the contrary, be pre- 
sumed to have been done in the exercise of 
a legitimate, and not a usurped, authority. 
U. S. Y. Arredondo, 6 Pet. [31 XJ. SJ 727. 

The acts, therefore, of a public officer, to 
whom a public duty is assigned, within 
the sphere of that duty, are, prima facie, 
taken to be within his power. "'He who 
would controvert a grant executed by the 
lawful authority, with all the solemnities re- 
quired by the law, takes upon himself the 
burden of showing that the officer transcend- 
ed the powers conferred upon him, or that 
the transaction is tainted with fraud/* U. 
S. v. Clarke, 8 Pet [33 U. S.] 453. 

These principles are declared by Mr. Chief 
Justice Marshall "to be too deeply founded 
in reason and law ever to be successfully 
assailed." 

The justice of this remark is obvious. As 
by hypothesis the only evidence of the exist- 
ence or non-existence of the power in the offi- 
cer is the fact that he exercised it, the court 
is compelled to adopt one of two presump- 
tions: either that he acted legally, or illegal- 
ly. In the absence of all proof to the con- 
trary, it could not rationally be presumed that 
he acted illegally. The other alternative 
must, therefore, be accepted. 

But the force of this presumption must, 
from the nature of things, vary with the cir- 
cumstances. Where the officer, as a gov- 
ernor or viceroy, appointed by the king, de- 
pendent on his favor and liable to be pun- 
ished for disobedience; where the act in ques- 
tion is one of a series by which he repeatedly 
and notoriously assumed the power in ques- 
tion; • where no assignable motive appears 
which could have induced him, in the particu- 
lar case, to exercise a usurped authority, nor 
auy circumstances either in his own situation 



or that of the grantee, or in the mode of ex- 
ercising his power,— which suggests doubt as 
to the bona fides of the transaction, the pre- 
sumption we are considering may be regard- 
ed as almost conclusive. 

But where, as in this case, the grant par- 
ports to have been made by a governor with- 
in a few weeks of the time when the govern- 
ment of the territory passed from his hands, 
and during the very heat and conflict of the 
struggle in which his power was overthrown, 
where the evidence that the formalities re- 
quired by law were observed is imperfect 
and unsatisfactory, and rests wholly in parol, 
where it does not appear that any prelim- 
inary inquiries were made as to the point on 
which he is supposed to have exceeded his 
authority, and where the situation of the 
granting officer, and the mode in which he 
exercised his authority in other cases at or 
about the period when the grant purports to 
have been issued, suggest the suspicion of 
carelessness, if not recklessness, in the exer- 
cise of his powers,— under all these circum- 
stances it must be admitted that the pre- 
sumption we are considering loses much of 
its force, if it be not entirely repelled. 

It is declared by the supreme court in this 
case, that this grant, purporting to have been 
made under* the circumstances above referred 
to, and "all others similarly situated, should 
be scrutinized with great care, both as to the 
authority of the governor to make them and 
the bona fides of its exercise." 

But how can such scrutiny be exercised if 
we apply to them a blind and technical pre- 
sumption of legality, raised by the mere fact 
that the governor signed the grant, and treat 
that fact as satisfactory evidence of the gov- 
ernor's authority, unless the United States 
produce proofs to the contrary, in their own 
nature impossible to be furnished? 

The United States have shown that the gov- 
ernors of the frontier departments had no 
power to grant lands to foreigners; certainly 
not without the express license of the supreme 
government, if we adopt the construction of 
the law of 1842, most favorable to the claim- 
ant. 

They have also shown, I think satisfactorily, 
that the grantee was a Frenchman, and that 
within a few months of the date of the grant 
his rights as such were vigorously asserted 
by the representative of his nation; that he 
was by that officer and by the California au- 
thorities treated and recognized as such 
throughout a protracted proceeding; and, as 
this - proceeding was taken for his benefit, it 
may be reasonably inferred to have been at 
his instance; and he should be regarded as 
having asserted his status as a French citi- 
zen, and as having demanded protection of 
the representative of his country as such. 

No informes or preliminary inquiries were 
proven which show that it was ascertained 
by the governor that the grantee had been 
naturalized, nor is he, as was usual and al- 
most invariable in similar cases, declared to 
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be such in the grant If, then, this proof be 
not sufficient to overcome the presumption 
arising from the fact that the governor sign- 
ed the grant, in what way can it be met? 

The United States cannot prove the nega- 
tive fact that the grantee was not naturalized. 
They may raise, as they have done, a strong 
presumption to that effect, by showing that 
he was of French birth, and that rights were 
claimed for him as a French citizen a few 
months previous to the grant. But as the 
forms of the proceeding to obtain naturaliza- 
tion were exceedingly simple, and they could 
be taken before any magistrate, it is impossi- 
ble to prove that a particular person was not 
naturalized. 

It seems to me clear, therefore, that in such 
a case the foreigner should prove the affirm- 
ative fact that he was naturalized— a fact pe- 
culiarly within his knowledge, and the means 
of proving which are easy. No such proof 
has been offered in this case. 

The same observations apply to the other 
presumption in which the court is asked to 
indulge, viz.: That the grant was expressly 
authorized by the supreme government. The 
very state of facts for which the United 
States contend — viz., that no license was ob- 
tained—supposes affirmative proof that it was 
not given to be unattainable; 'for all that 
could be shown would be that no such license 
appears of record, in the archives or else- 
where, and such is the proof in this ease. 

Governor Pico, who was a witness for the 
claimant, makes no mention of any such 
license; and as it would have been the soli- 
tary instance of the kind which, so far as I 
am informed, ever occurred in the history of 
California, the fact could hardly have es- 
caped his memory, nor would the claimant 
have omitted to establish it by the testimony 
of the governor. 

Besides, it is impossible to suppose that so 
protracted and troublesome a proceeding as 
demanding and obtaining the license of the 
supreme government would have been resort- 
ed to, when the applicant could, without de- 
lay or difficulty, have been naturalized by an 
ordinary magistrate. 

The idea, therefore, that such a license may 
have been obtained, appears to me rather an 
ingenious suggestion of counsel, than a legal 
presumption which the court should indulge. 

But the case of U. S. v. Reading, 18 How. 
[59 U. S.] 9, is relied on as an authority de- 
cisive of this case. In that case the grant 
contained the usual recital "that the proper 
proceedings and investigations had been pre- 
viously complied with according to the provi- 
sions of the laws," etc., in the form invariably 
adopted in all grants. 

"Now this," say the supreme court, "is not 
merely the language of clerical formality, 
though it might be the same from usage in 
like cases, but it is a declaration of the gov- 
ernor's official and judicial conscience; that 
his power to make the grant has been used 
in a fit case," etc. 



"We consider it conclusive of the fact of the 
petitioner's naturalization, precluding all oth- 
er inquiries about it, in our consideration of 
this case, by the record." 

With reference to that case, it is to be ob- 
served: 

(1) That the grant to Major Reading states 
"that he is a Mexican by naturalization," 
which is not stated in the grant to Cambus- 
ton; and it further appeared, from the espedi- 
ente, that the usual informes were obtained, 
and the petitioner reported by Jimeno to be 
a proper person for the governor's favor. 

(2) So far as the principles laid down by 
the supreme court, in the extract above cited, 
can be supposed to apply to this case, they 
must be taken as overruled by its more re- 
cent decision in the case we are now consid- 
ering. 

"It is true," say the supreme court, "the doc- 
ument recites that a petition was presented, 
and that the customary investigation had been 
made in respect to the application. But this 
cannot be regarded as conclusive, or even sat- 
isfactory evidence of these facts when the 
question is raised, whether or not the alleged • 
grant is made in conformity with the require- 
ments of law — in other words, whether the 
preliminary conditions had been complied 
with, which enabled the governor in the par- 
ticular case to make the grant." U. S. v. 
Cambuston, 20 How. [61 U. S.] 68. 

The court then proceeds to distinguish be- 
tween the Florida and Louisiana cases and 
those in California. In the first, the exist- 
ence of the power to grant and the regularity 
of its exercise were presumed from the facts 
of the habitual granting of lands by certain 
officers, and the customary mode adopted in 
making them. In the California cases the 
power is expressly conferred and the man- 
ner of its exercise prescribed by law; and 
therefore no presumptions are admissible. 
But the court must look to the law for the 
power to make the grant, and the manner of 
its exercise. 

If, then, the court refused to treat the re- 
cital that the customary investigation had 
been had, etc., as conclusive or even satisfac- 
tory evidence of the fact, but remanded the 
case that such proofs might be given, it is 
difficult to perceive how this court can treat 
the same recital as proving not only that the 
investigations were made, but that they re- 
sulted favorably to the petitioner, and that 
he was ascertained to have been naturalized, 
especially as he is not stated in the grant to 
have been a citizen, either by birth or natur- 
alization. 

In the Case of Reading, the informe of 
Jimeno, and the statement in the grant that 
he was a naturalized citizen, may well be re- 
garded as a judicial ascertainment of the fact 
precluding all subsequent inquiries upon the 
subject. 

But in this case no informes are produced. 
We have only the statement of Moreno that 
they existed in an espediente, which is lost, 
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and which no other witness ever saw. As to 
its contents we are wholly uninformed— and 
the grant does not contain the result of the 
investigation, for contrary to the almost in- 
variable practice, the political status of the 
grantee is not mentioned. 

One other argument urged by the counsel 
for the claimant remains to be noticed. It is 
insisted that the "prohibition against foreign- 
ers holding lands is not restrictive upon the 
power of the governor to remove the disabil- 
ity, and a grant by him operates as an en- 
franchisement." In support of this proposi- 
tion various cases are cited. 20 Johns. 706; 
7 Johns. 290; 9 Johns. 362; 5 Cow. 397; 2 
Wend. 133. But the distinction between 
those cases and the case at bar is obvious. 
In the decisions referred to, it is held that 
where the legislature directed a grant to is- 
sue to a particular person by name, or to a 
class of persons of which he was one, and a 
patent was executed to him in pursuance of 
the statute, it could not be objected that other 
and general laws disabled him from taking. 
The same sovereign authority which created 
the disability was competent to remove it, and 
the law authorizing the patent was held to 
operate as a repeal pro tanto of the previous 
general laws. In such cases the question is 
clearly one of intention, not of power. But 
the governor of California had no similar 
power. He was a subordinate agent, with 
powers conferred and limited by law. To say 
that he had authority to remove a disability 
created by law is to say that he was above 
and not subject to the law, and to affirm in 
effect that a violation of law by an officer of 
government operates as a repeal of it. 
, I have thus, in obedience to the injunction 
of the supreme court, inquired into and scru- 
tinized this case with great care as to the 
authority of the governor to make the grant, 
and the bona fides of its exercise. 

The result of that inquiry is, that the gran- 
tee was a foreigner, and does not appear to 
have been naturalized; nor is it shown that 
the express license of the supreme govern- 
ment was obtained. The governor, therefore, 
had no authority to make the grant 

The claim must be rejected. 

NOTE. It will be observed that in the fore- 
going opinion the question is not presented by 
counsel, nor discussed by the court, whether a 
grant by the governor, unapproved by the de- 
partmental assembly, vested such a title in the 
grantee (assuming him to have been capable of 
taking) as the United States are bound to re- 
spect, notwithstanding that the land was not oc- 
cupied or cultivated before the subversion of the 
Mexican authority. This point is supposed to 
have been determined by the supreme court in 
the case of Fremont v. U. S. [17 How. (58 U. 
S.) 542], the omission to take possession and ful- 
fil the conditions during the short interval that 
elapsed between the date of the grant and the ac- 
quisition of the country by the United States be- 
ing considered by the counsel for the United 
States entirely insufficient to give rise to the 
presumption of abandonment 

The following note was prepared for insertion 
in a volume of decisions of this court in land 
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cases which it was proposed to publish. That 
project having been abandoned, it has been 
thought convenient to append it to the foregoing 
opinion. The Case of Cambuston was among 
the first decided by this court under the author- 
ity of Fremon*. v. U. S., and is believed to pre- 
sent a striking illustration of many of the ob- 
servations in the annexed note. 

The case of Fremont v. U. S., was among the 
earliest of the cases decided by the United States 
district court on appeal from the board of com- 
missioners. It was the first in which the su- 
preme court announced the principles by which 
this class of cases was to he decided. It has, 
therefore, remained the most important and the 
leading case on this branch of the law. and has 
exercised a controlling influence on all subse- 
quent decisions of this court. 

As the judgment of the district court was re- 
versed by the supreme court, a fuller exposition 
of the grounds of that judgment than circum- 
stances then permitted will, it is hoped, not be 
deemed disrespectful to the supreme court, nor, 
perhaps, prove uninteresting to the reader. 

The authority of the governor of California 
to grant lands in colonization was derived from 
the law of 1824, and the regulations of 1828 
made by the executive in virtue of the authority 
conferred by the law. 

The first eight articles of those regulations are 
as follows: 

"(1) The governors of the territories are au- 
thorized (in compliance with the law of the gen- 
eral congress of the eighteenth of August, 1824, 
and under the conditions hereafter specified), to 
grant vacant lands in their respective territories, 
to contractors (empresarios), families, or private 
persons, whether Mexicans or foreigners, who 
may ask for them for the purpose of cultivating 
or inhabiting them. 

"(2) Every person soliciting lands, whether he 
he an empresario, head of a family, or private 
person, shall address to the governor of the re- 
spective terrtory. a petition setting forth his 
name, country, profession, the number, descrip- 
tion, religion, and other circumstances of the 
families, or persons with whom he wishes to 
colonize, describing, as distinctly as possible, by 
means of a map, the land asked for. 

"(3) The governor shall proceed immediately 
to obtain the necessary information whether the 
petition embraces the conditions required by the 
said law of the eighteenth of August, both as re- 
gards the land and the candidate, in order that 
the petitioner may at once he attended to, or if 
it be preferred, the respective municipal author- 
ity may be consulted, whether there be any ob- 
jection to making the grant. 

"(4) This being done, the governor will accede 
or not to said petition, in exact conformity to the 
laws on the subject, and especially the before- 
mentioned one of the eighteenth of August, 
1824. 

"(5) The grants made to families or private 
persons, shall not be held to be definitively valid 
without the previous consent of the territorial 
deputation, to which end the respective docu- 
ments (espedientes) shall be forwarded to It. 

"(6) When the governor shall not obtain the 
approbation of the territorial deputation, he shall 
report to the supreme government, forwarding 
the necessary documents for its decision. 

"(7) The grants made to empresarios for them 
to colonize with many families, shall not be held 
to be definitively valid until the approval of the 
supreme government be obtained, to which the 
necessary documents must be forwarded, along 
with the report of the territorial deputation. 

"(8) The definitive grant asked for being made, 
a document signed by the governor shall be giv- 
en, to serve a3 a title to the party interested, 
wherein it must be stated that said grant is 
made in exact conformity with the provisions of 
the laws in virtue whereof possession shall be 
given." 

Under the earlier governors, and especially un- 
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tier Figueroa, who appears to have been among 
the most enlightened of them all, the practice ob- 
served in granting lands appears to have been in 
precise conformity with the requirements of the 
regulations. 

The petition, accompanied by the diseno, was 
presented, and was referred by a marginal order 
to the municipal authorities, or other fit persons, 
for informes as to the qualifications of the peti- 
tioner, his means of occupying the land, etc.. and 
also as to the condition of the land, whether va- 
cant or not, and as to its extent. 

When the informes were received, the govern- 
or decided upon the application. "If he acceded 
to the petition," he did so by making a short de- 
cree, usually called the decree of concession, 
which was at ached to the petition and informes, 
and constituted the espediente. The decree of 
concession usually directed that the espediente 
should be sent to the most excellent departmental 
assembly for their approval, but no title paper or 
documento was as yet delivered to the party in- 
terested. It was not until after the assembly 
had approved the concession, and it had thus be- 
come "definitively valid," that the documento or 
title paper mentioned in the eighth article was 
delivered "to the party interested to serve as a 
title." This documento always expressed that it 
was in conformity with the provisions of the 
laws; and it contained various conditions, the 
breach of which subjected the land to "denounce- 
ment" by any one who might desire to obtain it 
for himself. 

It would seem from the language of the eighth 
article that it was only when the concession had 
thus become definitive, and when the documento 
had been furnished to the party, that he had the 
right to apply to the "respective judge" to obtain 
a judicial measurement and delivery of possession 
of the land. In one instance, at least, which has 
fallen under my notice, it appeared that the judi- 
cial officer refused to give the possession on the 
ground that the concession had not been ap- 
proved, and, on appeal to the governor, the local 
officer was sustained. 

The loose and informal mode of conducting 
business, the small value of the lands, the infre- 
quency of the meetings of the assembly, and oth- 
er causes, soon led the governors to depart from 
the strict course of procedure with respect to con- 
cessions of land which Figueroa had observed; 
and the practice grew up of issuing the final doc- 
umento, or title paper, immediately upon the 
making of the decree of concession. A clause 
was, however, inserted in the title, to the effect 
that the grant was subject to the approval of the 
most excellent departmental assembly. The 
grant was then, in advance of the approval, de- 
livered to the party, and he usually proceeded at 
once to occupy the land. 

It w*ould seem, however, from the instance 
cited above, that when the point was formally 
presented to the governor, he did not feel at liber- 
ty to direct the judicial possession to be given by 
the "corresponding judge," until, by the approval 
of the assembly, tne grant had assumed defin- 
itive validity 

Of the grants so made by the various govern- 
ors, many were subsequently approved by the as- 
sembly. This was done after a reference to a 
committee of that body, and upon a report by 
that committee. A resolution of approval was 
then passed, and a testimonio, or certified copy 
of the resolution of approval, was furnished to 
the party interested. 

That the assembly did not consider their du- 
ties merely formal, is proved by the fact that, in 
some instances, the extent of the land granted 
was materially reduced, or rather the concession 
was approved only to a limited extent. In many 
cases, however, the espedientes seem never to 
have been transmitted to the assembly, and many 
of the ancient inhabitants of the country were 
found at the conquest in possession of and claim- 
ing to own lands by virtue of grants by the gov- 
ernor, unapproved by the departmental assembly. 

There were also found in the possession of 



many persons, grants by the governor for exten- 
sive tracts which they had never occupied, nor, 
as in the case of the grant to Alvarado, perhaps 
even seen. As the Mexican rule approached the 
period of its final subversion, when war with the 
United States was on all sides recognized as im- 
pending, and after the rising of the American set- 
tlers in thp country, known as the "Bear Flag 
War," had occurred, the governor (Pio Pico) ap- 
pears to have distributed grants with a lavish- 
ness that would justify the suspicion that he 
hoped to secure t^ his countrymen, by the pen, 
the lands he foresaw they were about to be de- 
prived of by the sword. 

Under these circumstances, it became a point 
of vital importance to determine the effect and le- 
gal operation of the unapproved grants of the 
governors of California. 

On this point two opposing views were suggest- 
ed. 

(1) It was held by some that the regulations 
merely provided that the concessions of the gov- 
ernor should not possess definitive validity until 
approved by the assembly or the supreme gov- 
ernment, and that they did not provide that un- 
til such approval they should possess no validity 
whatever; that even when disapproved by the 
assembly the grant did not fail, but it was then 
the governor's duty to transmit the espediente to 
the supren e government for its approval, and 
the grant remained valid and effective, though 
not definitively so, until the supreme government 
had refused to approve it; that the concessions 
of the governor must, therefore, be deemed to 
have passed to the grantee a base or determina- 
ble fee, liable it is true to be divested by the re- 
fusal of both the assembly and the supreme gov- 
ernment to approve, but remaining a vested and 
valid right of property until that contingency oc- 
curred. It was therefore contended, that the 
practice of issuing the grants immediately on 
making the decree of concession, and subject to 
the approval of the assembly, was more strictly 
in accordance with the law than that which ob- 
tained under Figueroa; and that the estates so 
granted, not having been divested by any refusal 
to approve on the part of the Mexican authori- 
ties, must be held valid and indefeasible by the 
American authorities. 

It was also urged that, inasmuch as by the 
regulations it was the duty of the governor, not 
of the grantee, to transmit the espediente for 
approval to the assembly, any omission or neg- 
lect of duty in that respect ought not to work an 
injury to the grantee. 

(2) On the other hand, it was maintained that 
the regulations, by a just and inevitable construc- 
tion showed that, to make a valid or complete 
grant, the concurrence of either the assembly or 
the supreme government was necessary; that 
the practice under Figueroa was the only prac- 
tice which could have been adopted in strict con- 
formity with the law; and that grants issued in 
advance of and subject to the approval of the 
assembly, were essentially inchoate or imperfect 
titles; that the application, therefore, of the 
grantee for a confirmation, was in effect an ap- 
plication to the United States to complete and ' 
give definitive validity to a grant which, by Mexi- 
can law, was incomplete, and not "definitively 
valid," and which the United States were at 
liberty to refuse, unless the grantee could urge 
equitable considerations in his favor, such as 
would have hound the conscience of the former 
government if it had been asked to approve the 
concession; that these equities were to be found 
in the fact of the occupation and cultivation of 
the land, which would justify the grantee in as- 
serting that he had rendered, and the former gov- 
ernment received, the consideration upon which, 
by the policy of the colonization laws, the lands 
were granted. But where no such fact appear- 
ed, and where no settlement had been effected, 
and whether by the fault or the misfortune of 
the grantee was immaterial, the United States 
were at liberty to refuse to confirm and complete 
the title, defective and incomplete in itself, and 
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in aid of which the claimant could invoke no 
equities. The last view was that adopted by this 
court, for reasons, the fallacy of which I am 
obliged to confess myself to this day unable to 
perceive. It will be sufficient in this note rather 
to indicate than to develop or enlarge upon 
them. 

(1) Whatever may be said of the validity 
which the unapproved grants of the governor 
may have possessed, it is evident, from the regu- 
lations, that the power to grant lands was intend- 
ed to be vested in the governor concurrently with 
the assembly, or by and with the consent of that 
body; that the power of granting the public do- 
main in the territories was not to be exercised at 
the absolute will of a governor appointed at Mex- 
ico, but was to be subject to the approval of the 
local legislative assembly, and in case of dis- 
agreement to the final decision of the supreme 
government. 

To carry out this policy, the only strict and 
regular mode which could have been adopted was 
that pursued by Figueroa, whose practice was, 
as already stated, to decide himself in the first 
instance on the application, that is, to accede or 
not to the petition, then to transmit the espedi- 
ente to the assembly, and to issue the documento 
or title paper when their approval had been ob- 
tained. 

But if the governor had authority to grant an 
estate to an applicant, which could only be divest- 
ed by the refusal of both the assembly and the 
supreme government to approve the 'grant, he 
could readily have defeated the whole policy of 
the law, for he had only to omit to send in the es- 
pediente for approval. The contingency on which 
the estate was to be divested could in such case 
never occur; for until the grant was submitted 
for their approbation they could have no oppor- 
tunity to disapprove it 

But that the final title was not to issue until 
the concession had become definitive, that is, 
until it had been approved, is clear, from the 
very terms of the eighth article. 

"The definitive grant asked for being made, a 
document signed by the governor shall be given 
to serve as a title to the party interested," etc. 

It will be observed that this is the only docu- 
ment which, by the regulations, was at any time 
to be delivered to the party. Up to the time of 
its reception he might have remained in entire ig- 
norance of the result of his application, and it 
was only by virtue of this document that judicial 
possession of the land could be given. 

If, then, this document was his only title paper, 
and if, by law, it ought not to have been issued 
until the grant had, by approval, become defini- 
tive, it follows that no rights legally passed to 
him by virtue of any action of the governor pre- 
vious to such approval; and that the delivery of 
the final documento, in advance of and subject 
to an approval, could not, in strictness, have 
vested any estate defeasible or other in the gran- 
tee. 

It is, of course, not supposed that the action 
of the governor in acceding to the petition, or 
making his first decree of concession, was of no 
effect. It was the performance of a part, and a 
most important part, of the acts necessary to 
the execution of a grant of public lands. But 
it was not all that the law required. And until 
the concession had been approved it conferred no 
legal rights, any more than the nomination by 
the president of an officer to the senate confers, 
without confirmation by that body, a right to the 
office. 

That it was the governor's duty to transmit 
the espediente to the assembly, and in case of 
their disapproval to the supreme government, is 
admitted. 

But that fact serves more clearly to show that 
until such approval the proceeding remained ex- 
clusively in the hands and under the control of 
the government or granting power. That the 
applicant was not recognized as having yet ac- 
quired any rights, and might even, as before ob- 
served, have been ignorant of the action of the I 



government; for otherwise the duty of perfecting 
his title by the confirmation of the assembly 
would have been imposed upon the petitioner. 

The fact, then, that a grant was not submitted 
to the assembly is not charged upon the appli- 
cant as a fault. It was his misfortune that the 
proceedings necessary to pass the title were not 
had. But the circumstance that the governor 
neglected his duty in this respect can have no 
effect to impart a validity to the governor's pre- 
liminary action, which it would not otherwise 
possess. 

But as the practice of issuing the final title 
in the first instance had so long and so extensive- 
ly prevailed in the country, as many ranchos had 
long been held and occupied under no other 
title, it seemed just to treat the reception of 
such a title as constituting an equity, which 
when followed and consolidated by an occupa- 
tion and settlement, i. e., the rendering of the 
consideration contemplnted by the colonization 
laws of Mexico, authorized the claimant to * 
demand a confirmation by the United States. 

But where the land had not been occupied, 
where the claim was founded solely on the fact 
that a title, unapproved by the assembly, had 
been delivered to the party, I was of opinion that 
he had no right to demand that this government 
should complete and make definitive that which 
the former government had left incomplete and 
inchoate. 

The same conclusion was reached by another 
course of reasoning. 

(2) It cannot be denied that the assembly and 
the* supreme government possessed the right to 
avoid, by refusing to approve, the act of the 
governor in making the concession. This was a 
sovereign and a proprietary right expressly re- 
served to them by the law, and by the terms of 
the document delivered to the party. 

This right passed to the United States by the 
conquest, and could justly have been exercised 
in all cases where the Mexican authorities, had 
their government not been subverted, would 
have been at liberty to do so, i. e., where no eq- 
uitable circumstances existed sufficient to bind 
the conscience of that government. 

If, then, the Mexican government had found 
itself in the same condition as that in which the 
United States were placed; if lands which had 
been distributed by the league as almost without 
value had suddenly commanded enormously in- 
creased prices; if an immense immigration had 
set in of other Mexican citizens, who asked for 
and were willing to buy tracts of only one hun- 
dred and sixty acres instead of eleven square 
leagues; if the possession of such immense es- 
tates by single individuals had become contrary 
to the policy of her laws, the genius and habits 
of her citizens, and inconsistent with the rap- 
id development of the resources of the country; 
if all these circumstances had existed, it may be 
declared with some confidence, that Mexico 
would have felt it to be not merely her right 
but her duty to exercise the power expressly 
reserved to her of avoiding the concessions of 
the governor, by refusing to approve them, in 
all cases where the grantee could allege no solid 
equities in his favor. 

If. then, she had avowed her willingness to 
confirm and approve all such grants whenever 
on the faith of them the grantee had actuallv 
occupied and settled upon the land,— that is, 
whenever he could show that the government 
had received the consideration which the poli- 
cy of the former laws had required,— it seemed 
to me that she would have done all that could 
have been claimed or expected from either her 
justice or hw generosity. 

The United States, succeeding to the rights and 
duties of Mexico, was at liberty to assume, tne 
same position, and had a right to demand, when 
called upon to recognize or confirm an unap- 
proved grant, that the claimant should show oc- 
cupation and cultivation of the land; not to 
avoid a forfeiture, as for breach of conditions 
subsequent in the grant, but as an indispensable 
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part of the equities on which he could rely for a 
confirmation. 

It was for these reasons that I considered that 
in all cases evidence of the fulfilment of the con- 
ditions of occupation and cultivation was indis- 
pensable, and that as occupation and cultivation 
constituted an essential element of the equi- 
ties on which alone the claimant could base his 
application, no excuses for its omission, or ex- 
planation of the obstacles which prevented it, 
could be received; for the inquiry'was not wheth- 
er by neglect he had forfeited a vested right, 
but whether by performing certain acts he had 
acquired one, or, in other words, whether any 
equitable circumstances existed which bound the 
conscience of this government to confirm and 
complete the title. 

Under this view, the questions presented un- 
der the Mexican colonization laws bore a close 
analogy to those debated and decided in the 
Louisiana and Florida cases, in which it was 
held by the supreme court that the performance 
of the conditions constituted the chief ground of 
the claimant's equity. The decisions of that 
court in those cases I therefore considered as 
affording a guide and imposing a rule for the de- 
termination of land cases in California, and as 
the later decisions in the cases of U. S. v. Bois- 
dore [11 How. (52 U. S.) 63], De Vilemont v. 
U. S. [13 How. (54 U. S.) 261], Glenn v. U. S. 
[Id. 250], etc., had rigorously required the ex- 
act fulfilment of the conditions, I feel obliged, 
reluctantly, to follow them; and in the Case of 
Cervantes [Case No. 14,768], to demand an oc- 
cupation and settlement within the time limit- 
ed in the grant — a decision apparently harsh and 
illiberal, but which, under the pressure of the 
later decisions of the supreme court. I thought 
myself compelled to make. But in the case of 
Fremont, I entertained no doubt. Alvarado, the 
original grantee, had not only never occupied, 
but, so far as appeared, had never even seen, 
the land for which he obtained a concession; 
and the obstacles which prevented a settlement 
existed at the time he applied for and procured 
the concession, and when he assumed the im- 
ilied obligation to occupy and cultivate the land. 

This land, unavailable and almost worthless 
under the Mexican government, had, chiefly in 
consequence of the American occupation, assumed 
an enormous value. It seemed to me, therefore, 
clear that the United States were in that case 
justified in refusing to recognize and perfect a 
claim in support of which the claimant could 
urge no other fact than the possession of a title- 
paper signed by the governor, but unapproved by 
the assembly or the supreme government. 

But the supreme court overruled this decision. 
In its opinion, that tribunal seems to have adopt- 
ed a view not precisely in accordance with either 
of those stated in this note. 

It regarded the grant to Alvarado "as hav- 
ing given him a vested interest in the quantity 
of land therein specified;" but it proceeded to in- 
quire "whether there was any breach of the 
conditions annexed to it, during the continuance 
of the Mexican authority, which forfeited his 
right and revested the title in the government." 
Fremont v. U. S.. 17 How. [58 U. S.] 560. 

To determine this point, the supreme court 
further proceeded to inquire, whether there had 
been such unreasonable delay or want of effort 
on the part of Alvarado to fulfil as would jus- 
tify the presumption that he had abandoned his 
claim before the Mexican power ceased to ex- 
ist. The court then considered the various ob- 
stacles which had prevented a settlement, and the 
efforts made to effect one; and finding no un- 
reasonable delay or neglect on the part of the 
grantee, confirmed the claim. 

The langaage of the supreme court is not ex- 
plicit as to the important point whether it re- 
garded the unapproved grant of the governor as 
vesting a legal estate, liable to be divested by 
breach of conditions subsequent, or as passing 
merely an equitable interest which the United 
States were bound to respect, unless forfeited 



by unreasonable neglect to fulfil the conditions. 

On the true construction of the opinion of the 
supreme court, in this respect, much diversity of 
opinion has prevailed. If the grant to Alvarado 
had been approved by the assembly, and had thus 
become complete and definitive by the concur- 
rence of all the granting powers necessary to its 
execution, the conditions would have remained 
conditions subsequent, the breach of which would 
not forfeit the estate, but would have merely 
rendered it liable to denouncement — a formal 
proceeding cr mode of enforcing a forfeiture well 
known to the Mexican law. But if no such pro- 
ceeding had been taken, and the fee remained in 
the grantee, undivested by any act of ' the 
Mexican authorities, it would seem that the 
courts of the United States could have no power 
to inquire into a- .1 declare forfeitures which had 
accrued under the former government. 

But inasmuch as the supreme court did enter 
into the inquiry whether the grantee had for- 
feited his rights by delay or neglect, in its judg- 
ment, unreasonable, it may be inferred that the 
court must have regarded the estate or interest 
vested in the grantee as an equitable interest, 
liable to be divested by unreasonable delays or 
neglects, which might constitute an equitable 
forfeiture. 

But whatever may have been the views of the 
supreme court on this question, the practical 
result of the decision was most important. For 
undei it, .every claim for which a title-paper 
signed by the governor was exhibited was to be 
confirmed, unless the United States could show 
that there had been such unreasonable delay or 
neglect to fulfil the conditions as would create 
the presumption of an abandonment. 

The views previously taken by this court had 
been commended to it, not more by their sup- 
posed technical accuracy than by considerations 
of their policy and practical advantage. 

In deciding upon the genuineness of any claim 
to land under Mexican grants, the most, if not 
the only, satisfactory evidence which can be 
offered, is that furnished by the archives and 
afforded by the notorious possession and claim 
of ownership under the former government. 

But, under the decision of the supreme court, 
I found myself unable practically to apply this 
latter test; for it Avas always easy, in cases of 
fraudulent or antedated grants, to locate the 
land in districts where it could readily be shown 
that Indian hostilities presented an insuperable 
obstacle to a settlement, and by parol proof of 
this fact and of some efforts or attempts at a 
settlement by the pretended grantee, to make the 
case precisely analogous to that of Fremont. 

But this was not the most important practical 
consequence of the decision. A greater part of 
the grants by Pio Pico, which have obtained 
the sobriquet of "eleventh-hour grants,'* were ex- 
ecuted but a few months before the final sub- 
version of the Mexican authority. The grantees, 
in many insrances, had not seen the land, and 
had never taken any steps to effect its settle- 
ment. Unapproved by the assembly, issued 
with evident signs of haste if not carelessness, 
never occupied or cultivated, they seemed to 
possess less equities than almost any other. 
But these grants were precisely those with 
regard to which the court could not declare that 
they had been forfeited by abandonment. 

The distracted condition of the country, and the 
impracticability of occupying the land, could al- 
ways be alleged in excuse for the omission to do 
so. And independently of such excuses, it 
seemed impossible to presume an intention to 
abandon, from a neglect of a few months, when 
the customary period allowed for the purpose 
was one year. 

The difficulty, therefore, of declaring the grant 
forfeited by abandonment increased in proportion 
to the shortness of the interval between its ex- 
ecution and the conquest of the country. And 
thus those grants, issued under the circumstan- 
ces which have been mentioned, and which 
seemed more than all others destitute of real 
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equities, were the most secure from the opera- 
tion of the principle announced in the Case of 
Fremont. 

The hook of Toma de Razon. for 1840, having 
been lost, and it being possible that the espe- 
diente in a particular case had met the same 
fate, the absence of archive testimony could not 
be regarded as conclusive evidence of the spu- 
riousness of the title; and parol testimony, which 
it was not easy to contradict, however much it 
might be distrusted, was generally at hand to 
afford the requisite secondary proof of the con- 
tents of the lost espediente. 

As proof of occupation could not be exacted, 
the court felt obliged to confirm these titles on 
proofs which amounted to little more than the 
verification of the signatures of the officers who 
executed them. 

This result might, it is true, have been avoided 
by inquiring into the bona fides of the exercise 
of his authority by the governor. But an at- 
tempt to ascertain the motives of an officer, 
when performing an official act admitted to be 
legally within the limits of his authority, would 
in most cases prove abortive and unsatisfactory, 
and the conclusion reached would often be of 
too speculative and conjectural a character to 
form the basis of a judicial determination. For 
these reasons, it seemed to this court, when 
these cases were first brought before it, clear, 
that as a matter of law, as well as on the grounds 
of policy, and as a means of preventing frauds, 
evidence of occupation and cultivation should in 
all cases be exacted, where a claim was made 
under a grant by the governor, unapproved by 
the departmental assembly. 



Case No. 14,714. 

UNITED STATES v. CAMPBELL et al. 

[4 Cranch, C. C. 658.] i 

Circuit Court. District of Columbia. Nov. 
Term, 1835. 

Witness— Oxe Jointly Indicted— Acquittai* 

If two be jointly indicted for robbery, and if 
one be acquitted, and the other convicted, the 
latter may have a new trial without the other, 
who may be examined as a witness upon the new 
trial. 

John Campbell and Thomas Turner were 
jointly indicted for the robbery of Mrs. 
Queen. Turner was acquitted, but Camp- 
bell was convicted, and moved for a new 
trial on the ground that Turner was now a 
good witness for Campbell, and that other 
evidence also had been discovered. A doubt 
was suggested whether a new trial could be 
granted to one without setting aside the ver- 
dict as to the other also, but upon the au- 
thority of Mawbey's Case, 6 Term It. 619- 
640, and 1 Chit. Cr. Law, 659, 660. 

THE COURT (nem. con.) granted Camp- 
bell a new trial, without disturbing the ver- 
dict as to Turner, and permitted Turner to 
be examined as a witness for Campbell, who 
was thereupon acquitted also. 



UNITED STATES (CAMPBELL v.). See 
Case No. 2,373. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case !No. 14,715. 

UNITED STATES v. CANAL BANK. 

[3 Story, 79; i T Law Rep. 88.] 

Circuit Court, D. Maine. May Term, 1S44. 

United States — Pkiokitv — Deeds — Recokd — At- 
tachment. 

1. The United States have no such priority 
over other creditors of their debtors, as to enti- 
tle them to a prior satisfaction, by attachment 
and levy, over prior attaching creditors. 

[Cited in U. S. v. Griswold, 8 Fed. 501; Bush 
v. U. S., 14 Fed. 323.] 

2. In Massachusetts and Maine, a creditor, 
attaching real estate, can hold the same against 
a person purchasing prior to the attachment, 
but whose deed is not recorded until after the 
attachment; provided the attaching creditor has 
no notice of the deed, at the time of the attach- 
ment. 

3. The United States, by attachment and levy 
of execution upon real estate, do not acquire any 
better title to the same, than the debtor himself 
had. 

4. B. attached certain land, as the property of 
C, on October 4, 1539, and levied an execution 
thereon, on November 11, 1840. C. conveyed 
the same land to H. by deed, prior to the attach- 
ment, but the deed was not recorded until Octo- 
ber 26, 1839, and B. had no notice thereof, prior 
to that time. The United States recovered judg- 
ment against C. and H. on duty bonds, subse- 
quent to October, 1839, and levied their execu- 
tion on the same premises, prior to November 11, 
1840, "as the estate of any or all the debtors." 
It was held, that the United States were not en- 
titled to a priority against B. 

This was a writ of entry, on the plaintiffs* 
own seisin, wherein they demanded of the 
defendants seisin and possession of certain 
premises, situated in Portland, Maine, de- 
scribed in the writ. It appeared, from the 
agreed statement of facts, that on the 24th 
of October, 1839, the present defendants at- 
tached certain real estate, of which the de- 
manded premises composed a part, on a writ 
against James C. Churchill and Caleb S. 
Carter. Having obtained judgment, the pres- 
ent defendants caused their execution to be 
duly levied thereon, November 11, 1840, 
agreeably to the laws of Maine. It also ap- 
peared, that on the day of October, 

1839, Churchill, and Churchill and Carter, 
conveyed the demanded premises, by certain 
deeds, to Noah Hinkley; but the deeds were 
not recorded, nor their existence known to 
the present defendants, until October 26, 
1839, and no change of possession of the 
premises had taken place. It further ap- 
peared, that the plaintiffs, after the attach- 
ments before mentioned, commenced suits 
against the said Churchill, Carter and Hink- 
ley, on duty bonds, falling due subsequent to 
the attachments before mentioned; that they 
recovered judgment, and caused their execu- 
tions, issued thereon, to be levied on a part 
of the demanded premises, "as the estate of 
any or all the debtors," prior to the levy of 
the defendants* executions before mentioned. 

i [Reported by William W. Story, Esq.] 
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• It was agreed, that the conveyances from 
Churchill, and Churchill and Carter, to Hink- 
ley, were not an assignment and transfer of 
all their property, and that they never made 
a general assignment of all their property, 
until long after that transaction, when they 
did so under the provisions of the bankrupt 
law, in 1842. If, upon these facts, the plain- 
tiffs could maintain this action, judgment 
was to be entered in their favor, for that 
part of the demanded premises included in 
their levy; otherwise, judgment was to be 
rendered for the defendants. 

Parks, Dist. Atty., for the United States. 
Mr. Goodenow, for the tenants. 

STORY, Circuit Justice. Upon this state- 
ment of the facts, several questions have 
been suggested. In the first place, whether 
the United States have any priority, or privi- 
lege, in respect to the debts due to them by 
their debtors, over the debts due to private 
persons, so as to entitle them to a prior satis- 
faction, upon any judgments obtained against 
their debtors, out of the property attached, 
before other* attaching creditors, whose ' at- 
tachments are of an earlier date. In my 
judgment they have not. It has long since 
been settled, by the solemn adjudications of 
the supreme court, that the United States 
do not possess any general right of priority 
or privilege over private creditors, for the 
satisfaction of the debts due to them, found- 
ed upon any general prerogative, belonging 
to the government in its sovereign capacity; 
but that all the priority or privilege, which 
the government is at liberty to assert, is or 
must be founded upon some statute, passed 
by congress, in virtue of its constitutional 
authority. This was expressly so held in 
U. S. v. Fisher, 2 Cranch [G U. S.] 358, 396, 
and the doctrine has ever since been strictly 
adhered to. U. S. v. Hooe, 3 Cranch [7 U. 
S.] 73; Prince v. Bartlett, 8 Cranch [12 U. 
S.] 431; Thelleson v. Smith, 2 Wheat. [15 U. 
S.] 396; U. S. v. Howland, 4 Wheat. [17 U. 
S.] 108; Conard v. Atlantic Ins. Co.. 1 Pet. 
[26 U. S.] 387. It is not here, as it is in 
England, where the sovereign is entitled, in 
virtue of his prerogative, to a priority over 
private creditors, for satisfaction of the debts 
due to the crown. Com. Dig. "Prerogative/* 
D, 8Q; Id. "Debt," G, 8, G, 9. Four classes 
of cases only are provided for by Act March 
3, 1797, c. 74, § 5 [1 Story's Laws, 465; 1 Stat. 
515]; and the same are in substance re-en- 
acted in the revenue collection act of 1799 
(chapter 128, § 65 [1 Story's Laws, 630; 1 
Stat. 676]. First, cases where the estate 
and effects of any deceased debtor in the 
hands of his executors or administrators, are 
insufficient to pay his debts. Secondly, cases 
where the debtor, not having property suf- 
ficient to pay all his just debts, has made 
a voluntary assignment thereof for the bene- 
fit of his creditors. Thirdly, cases where the 
estate and effects of an absconding, conceal- 



ed, or absent debtor, have been attached by 
process of law. And, fourthly, cases where 
the debtor has committed a legal act of bank- 
ruptcy. The debtors, in the present case, 
do not fall within either of these predica- 
ments. But the case of Prince v. Bartlett, 
8 Cranch [12 U. S.] 431, is directly in point, 
to the very case of conflicting attachments; 
and decides, that in such a case the private 
creditor, having the prior attachment on the 
property, is entitled to a preference over the 
subsequent attachment of the United States. 

In the next place, the question arises, 
whether an attaching creditor is entitled to 
satisfaction, out of the real estate of his 
debtor, against a bona fide purchaser of the 
same estate, for a valuable consideration, 
without notice, whose deed is not recorded 
in the registry of deeds, until after the at- 
tachment is made. As an original question, 
I should have entertained very great doubts, 
whether the attaching creditor had any such 
right; at least, unless the purchaser fraudu- 
lently, or by gross negligence, withholds his 
deed from being recorded until after the at- 
tachment, and thereby designedly misleads, 
or actually injures the other creditors of the 
debtor. My opinion upon this subject, in- 
dependent of authority, would be, that an 
attaching creditor, in all cases, except cases 
of such fraud, or gross negligence, can en- 
title himself only to the same interests and 
rights in the estates attached, as the debtor 
himself has, or would have, at the time of 
the attachment, against the purchaser. But 
I understand that, under the local laws of 
Massachusetts and Maine, (which upon this 
subject are the same,) it has been held, that 
the attaching creditor is entitled to a prior 
satisfaction, out of the real estate attached, 
if he has not, at the time of the attachment, 
any notice of the prior unrecorded deed; or 
if the purchaser has not, with all reasonable 
diligence procured his deed to be recorded. 
See Farnsworth v. Childs, 4 Mass. 637; Davis 
v. Blunt, 6 Mass. 4S7; Prescott v. Heard, 10 
Mass. 60; Priest v. Rice, 1 Pick. 164; Cush- 
dng v. Hurd, 4 Pick. 253. See, also, Briggs 
v. French [Case No. 1,871]; Stanley v. Per- 
ley, 5 Greenl. 369. In the present case, it is 
not suggested, that Hinkley's deed might not, 
with reasonable diligence, have been record- 
ed, before the attachment of the tenants was 
made. Following, therefore, the local de- 
cisions upon this subject, which, as a rule 
of real property, governing many titles in 
the state, and also as a construction of the 
nature and operation of local .statutes, ought, 
in my judgment, to be followed, I have no 
difficulty in saying, that the attachment of 
the tenants has a priority over the convey- 
ances to Hinkley. 

Then, in the next and last place, does it 
make any difference, that the United States 
are attaching creditors of Hinkley, and have 
levied their execution upon the demanded 
premises? In my opinion it does not. Gen- 
erally speaking, an attaching creditor is 
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deemed to be in the same situation as a sec- 
ond purchaser, according to the decisions in 
Massachusetts and Maine; and we all know, 
that a second purchaser is not affected with 
the title of any third persons in the property, 
of which he has no notice. In the present 
case, Hinkley's title was subordinate to that 
of the tenants, under their prior attachment, 
and the United States can properly claim, 
against the tenants, the same rights only 
that Hinkley himself might claim; for the 
title of the United States is but a derivative 
title under Hinkley. The case is not like 
that of Coffin v. Ray, 1 Mete. [Mass.] 212, 
where the grantee, under whom the attach- 
ing creditor claimed, had notice of the un- 
registered deed of a prior grantee, and the 
court held, that as the attaching creditor had 
no notice of such prior deed at the time of 
his attachment, although he had before the 
levy of the execution, he was entitled to 
hold against the grantee of *sueh prior deed. 
Here, the United States, at the time of their 
attachment, either knew, or might have 
known, of the prior attachment of the de- 
fendants, and that Hinkley's deed was not, 
at that 'time, recorded. But whether the 
United States did know, or might have 
known, of the prior attachment of the ten- 
ants, or not, is immaterial, since such knowl- 
edge in Hinkley could not have given validi- 
ty to his title, against the prior attachment 
of the tenants. And if the United States are 
to be treated as purchasers at all, they must 
be treated as purchasers of all Hinkley's 
rights in the premises, subject to the prior 
incumbrances thereon. The case of Coffin 
v. Ray, supra, certainly goes very far, and 
places the attaching creditor in a better situ-- 
ation, than that of the grantee, under whom 
he claims title. But it is distinguishable 
from the present case in the material circum- 
stances, that in that case, the notice created 
a mere personal equity, affecting the grantee 
alone, and thus would deprive him of the 
right to set up his title, as a bona fide pur- 
chaser, without notice, against the prior 
grantee; whereas, in the present case, the 
attaching creditor, by his prior attachment, 
acquired a right in rem, and no personal 
equity whatsoever applies to him, founded 
upon notice of Hinkley's deed, of which the 
United States could avail themselves. 
Judgment for the tenants. 



Case Wo. 14,716. 

UNITED STATER v. CANAL BOAT NO. 68. 
[See Case No. 16,027.] 



Case Wo 14,717. 

UNITED STATES v. The CANDACE. 

[The case reported under above title in 9 
Int. Rev. Rec. 177, is the same as Case No. 
2,379.] 



Case 3STo. 14,718. 

UNITED STATES v. CANOE. 

[5 Hughes, 490.] 

Circuit Court, D. Maryland. Nov. 22, 1867. 

Appeal— Final Decree— War— Prohibition of 

Commercial. Intercourse— Seizure 

op Gold Coin. 

[1. Certain merchandise, together with some 
gold coin, was seized during a period of insur- 
rection and libeled for condemnation, as ahout 
to be transported into the enemy's country. A 
decree was entered by which the merchandise 
was condemned and ordered to be sold. The 
court, in delivering its opinion, stated that the 
gold could not bt condemned, and the decree di- 
rected that it should be deposited in the registry, 
to await further orders. Over two years later, 
on the petition of a claimant, the gold was or- 
dered to be paid over to him. Held, that the 
original decree was not final in respect to the 
gold, and that, consequently, an appeal from the 
subsequent order might be taken, notwithstand- 
ing the fact that more than two years had elaps- 
ed since the date of the former decree.] 

[2. The act of July 13, 1861, providing for the 
forfeiture of all "goods and chattels, wares and 
merchandise" coming from, or proceeding to, the 
insurrectionary districts, includes gold coin.] 

[Appeal from the district court of the United 
States for the district of Maryland.] 

CHASE, Circuit Justice. This cause comes 
before us on appeal from the district court. 
The libel charges that a canoe called the 
"Lapwing," with a lot of goods and chattels, 
i consisting of two canvas sails,, seven barrels 
1 of borax, and seven hundred and seventy dol- 
1 lars in gold, was, on or about the 20th of 
July, 1862, proceeding from parts of the Unit- 
ed States not in insurrection to a part of 
Virginia which was in insurrection, and that 
the canoe and cargo including the gold, were 
seized by the proper officers for the violation 
of the act of July 18, 1861 [supra], and the 
act of May 20, 1862 [12 Stat. 401], prohibiting 
commercial intercourse between the loyal and 
rebel states, and thereupon the libel brought 
for condemnation, No claim was put in on 
the hearing below for any part of the property 
seized. 

The first decree of the district court recites 
the facts proved. From this recital it appears 
that the canoe, with the borax on board, was 
found lying in a creek in St. Mary's county, 
in Maryland,- and seized on behalf of the 
United States by a party of cavalry. No per- 
son was on board the canoe, but in the woods 
at a little distance, a man was captured who 
admitted that he was the owner of the canoe 
and cargo; that he was a physician residing 
in Virginia, and that he intended to take the 
borax to Virginia for sale. The gold was 
found upon his person. Upon these facts the 
district court expressed the opinion that all 
the property except the gold was liable to con- 
demnation, but that the gold was. not so lia- 
ble, and thereupon at the March term, 1864, 
a decree was made condemning the canoe, 
the borax and the canvas sails, and directing 
that the gold be deposited in the registry to 
await further orders. The decree further di- 
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rected the sale of the property condemned 
and the deposit of the proceeds, after pay- 
ment of costs, in the registry to await further 
orders. Subsequently in June, 18G6, Daniel 
W. Vowles presented a petition claiming to be 
the person from whom the gold was taken, 
and praying an order that it should be paid 
over to him. The identity of the claimant 
was admitted, and an order was made for 
the payment of the money agreeably to his 
prayer. From this order the United States 
appealed. 

The record does not exhibit the evidence 
upon which the district court acted, but coun- 
sel on both sides admit the correctness of the 
statement of facts made by the d'stiict judge. 
It is also admitted by the appellee, and this 
admission is the only evidence before us in 
addition to what was before the dlstiict court, 
that the gold seized upou his person, along 
with himself was proceeding to an insurrec- 
tionary state without a legal permit. 

This is the case, and the first question arises 
upon a motion to dismiss the appeal on the 
ground that the decree at the March term, 
1864, was final, and was not appealed from 
within the time allowed by law. If this be 
so, the present appeal must, without doubt, 
be dismissed. But was the decree, of March 
term, 1804, a final decree as to the gold? It 
is true that the learned district judge in his 
opinion stated quite distinctly that in his 
judgment the gold could not be condemned. 
But the decree makes no final order concern- 
ing it. On the contrary its direction is that 
the gold be deposited in the registry to await 
final order. We cannot doubt that after this 
order it was quite competent for the district 
court, had the judge changed his opinion, to 
make an order condemning the gold and di- 
recting its payment into the national treasury 
either directly or after conversion into na- 
tional currency by sale. There can be no final 
decree concerning a fund which remains in 
the custody of a court subject to further or- 
ders except one which terminates that cus- 
tody. The only final decree in this case there- 
fore relating to the gold was that made upon 
the petition of Vowles, and directing its pay- 
ment to him. It is not questioned that the ap- 
peal from this final order was in time. The 
motion to dismiss must therefore be over- 
ruled. 

This brings us to the merits of the contro- 
versy. The fifth section of the act for the 
collection of duties and for other purposes, 
approved July 13, 1801, prohibits all commer- 
cial intercourse between the citizens of states 
and parts of states in insurrection, and citi- 
zens of other parts of the United States, and 
provides that "all goods and chattels, wares 
and merchandise" "coming from" an insur- 
gent state or "proceeding to" such state "by 
land or water" shall be "forfeited to the Unit- 
ed States," unless protected by the license or 
permission provided for in the act. It is clear 
upon the evidence that the gold was "pro- 
ceeding to" an insurgent state; indeed the 



fact is expressly admitted. The only ques- 
tion before us therefore is, do the words "goods 
and chattels, wares and merchandise" include 
gold coin? Now, nothing can be more cer- 
tain than that in general these words do in- 
clude money, whether of gold or of any other 
kind. Bouv. Law Diet. 224. The word "goods" 
has the same signification as the word "bona" 
in the civil law, under which name (Wheat- 
on's Law Lexicon, 441) is comprehended al- 
most every species of personal property. Tis- 
dale v. Harris, 20 Pick. 13. It is true that ac- 
cording to some authorities money cannot be 
taken in execution upon a fieri facias against 
the goods and chattels of a judgment debtor; 
but the reason is, not that money is not in- 
cluded under the ordinary sense of the words 
"goods and chattels," but that it is not vendi- 
ble. Lord Mansfield called this "a quaint 
reason" (Doug. 231). and it deserves a harder 
name. The contrary doctrine is cxpiessly de- 
I clared by the supreme court of the United 
States in Turner v. Kendall, 1 Cranch |5 
U. S.] 133. There is, to be sure, a citation by 
Mr. Justice Story in Citizen's Bank v. Nan- 
tucket Steamboat Co. [Case No. 2,730J, of a 
ease from 1 Cam & P. 310, to the effect that 
an indictment for embezzlement of money al- 
leged to be the money of certain directors 
vested by statute "with all the goods, chat- 
tels, furniture, clothing, and debts" of the 
corporation was not sustained by proof that 
the money belonged to the corporation, for 
the reason that the words "goods and chat- 
tels" did not include money. But on refer- 
ring to the book I do not find that the point 
was passed upon by the court. It was only 
made by counsel and reserved with other 
points by Baron Parke for decision by the 
twelve judges, and the case was finally ad- 
judged (1 Moody, Crown Cas. 15) on one of 
the other points without the expression of any 
opinion on the question supposed by Judge 
Story to have been decided. It is possible 
that the learned judge did not examine the 
case. He cited it by a wrong name, Rex v. 
Burrell. That Mr. Justice Story did not him- 
self adopt the doctrine that "goods" do not 
include money is apparent from the case of 
U. S. v. Moulton [Case No. 15,S27]. In that 
case he held expressly that "personal goods" 
include not only coin but bank notes. The 
same doctrine was affirmed in U. S. v. Murray 
[Id. 15,842]. 

On the whole it seems clear upon authority 
and upon sound reason that the prohibition 
in the act of congress extended to coin. It 
were strange indeed, if an act, intended to 
prevent all unlicensed commercial intercourse 
between the loyal and the insurgent parts of 
the country permitted the unrestricted carry- 
ing of coin, the chief instrument of such 
commerce, to the latter from the former. No 
such construction of tjie act can be allowed 
unless required by clear words. And the mode 
of conveyance cannot affect the legal conse- 
quences of the fact The most valuable goods 
are very often earned upon the person, es- 
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pecially when the object is to elude the vigi- 
lance of guards and officers, or to escape the 
consequences of being engaged in prohibited 
traffic. Daily experience during the late Civil 
War then illustrated and daily experience in 
the revenue service now illustrates the truth 
of this observation. 

It has already been observed that it is part 
.of the case here, not so clearly if at all es- 
tablished In the district court, that the gold 
coin in question was proceeding to a part of 
Virginia then in insurrection. A decree must 
therefore be made condemning it as forfeit- 
ed to the United States. 



Case 3STo. 14,719. 

UNITED STATES v. CANTER et al. 

[2 Bond, 389.] i 

Circuit Court, S. D. Ohio. Oct. Term, 1870. 

Elective FitANcnisE — Constitutional Amend- 
ment — Negkoes— Intekfekence with Voters. 

1. The amendment to the constitution of the 
United States, securing to all persons born here 
all the rights of citizenship, is now in full force 
■and valid us a part of the constitution, and in- 
cludes the African race. 

2. The right of suffrage is included in the guar- 
anty of the constitutional amendment. 

3. Section 4 of the act of congress of May 31, 
1S70 [16 Stat. 141], prohibits and punishes all 
Interference in the exercise of the right of voting, 
by threats, intimidation, or violence, which hin- 
ders or prevents the free exercise of the right. 

4. The acts and conduct of the defendant, 
Lewis Canter, as proved, are within the scope 
and operation of said section 4. 

5. Individual views, adverse to the policy of 
the extension of the right of suffrage as provided 
for in the constitutional amendments, should have 
no influence with the jury, as the act of congress, 

i under which the indictment is framed, is a valid 
act, passed in pursuance of the constitution, and 
* obligatory upon every citizen. 

At law. 

Lewis H. Bond, for the United States. 
Cassius K. Brenneman, for defendants. 

LEAVITT, District Judge (charging jury). 
The defendants, Lewis Canter and Henry 
Canter, father and son, are jointly indicted for 
a violation of the act of congress of May 31, 
1S70 [supra], securing to all persons, entitled 
by law to the right of voting at elections, 
the peaceful and . unobstructed exercise of 
that right There are three counts in the 
indictment. The first charges that at the an- 
nual election held in Washington township, 
Lawrence county, Ohio, on October 11, 1870, 
•the defendants, by threats, violence, and in- 
timidation, hindered and prevented one Jacob 
Stuart from voting. The second count is sim- 
ilar to the first, with the exception that it is 
alleged said Stuart and one Jupiter Wilson 
were prevented from voting at said election 
by the same means averred in the first count. 
The third count charges an attempt to hinder 

i [Reported by Lewis H. Bond, Esq., and here 
.reprinted by permission.] 



and prevent the persons named from voting. 

The indictment is framed under section 4 
of the act of congress before referred to, 
which, in substance, provides that any per- 
son who, by bribery, threats, intimidation, or 
violence, shall hinder or prevent any quali- 
fied voter from the exercise of that right, 
shall be subject to punishment by fine or im- 
prisonment. Several witnesses have been 
sworn, whose testimony in detail I shall not 
detain the jury by reciting. It is claimed that 
the evidence shows that Jacob Stuart and 
Jupiter Wilson both colored men of the Afri- 
can race, went to the place of voting at the 
election in Washington township, Lawrence 
county, Ohio, on October 11, 1870, for the pur- 
pose of voting for state and county officers, 
and also for a representative in congress for 
the district in which Washington township 
was situated; that there was a crowd" about 
the place of voting, and as the two colored 
men approached the place, there were loud 
and violent words used to the effect that they 
would not be allowed to vote, and that the 
defendant, Lewis Canter, said to them they 
need not go to the polls, for no colored man 
should vote; that he would die first, and 
would cut ihe heart out of any one who 
would protect them. And that intimidated 
by the violence and threats used, the colored 
men were prevented from voting, and retir- 
ed peaceably from the place. There can Tbe 
no doubt that, if such is the evidence be- 
fore you, it brings the defendant, Lewis Can- 
ter, within the scope and terms of the act of 
congress referred to. If his conduct, and the 
words used by him, did intimidate the col- 
ored men, and hindered and prevented them 
from voting, it was the precise result which 
it was the intent of the law to prevent. As 
to the defendant, Henry Canter, the son, 
though in company with his father, there is 
no evidence implicating him in the use of any 
words, or as guilty of any act subjecting him 
to the penalty of the law; and as to him it 
will be the duty of the jury to return a ver- 
dict of not guilty. 

In commiting this case to the jury, I have 
only to remark that the act of congress of 
May, 1ST0, under which this indictment is 
framed, was enacted to carry into effect a 
recent amendment of the constitution of the 
United States, guarantying to all native-born 
male persons the full rights of citizenship, 
irrespective of race, color, or previous condi- 
tion. This implies obviously the right of suf- 
frage and includes clearly the African race, 
though not specially named in the constitu- 
tional amendment referred to. To secure to 
all persons their rights under the amend- 
ment, the legislation of congress was expedi- 
ent and necessary; and that body had an 
undoubted right to pass the act of May 31, 
1870. The clause on which this indictment 
is based, in the most explicit terms, pro- 
hibits and punishes all interference with the 
exercise of the right of voting by all per- 
sons entitled to that right which in its ef- 
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feet hinders or prevents its free and unob- 
structed enjoyment- The persons named in 
the indictment as having been prevented 
from voting through the violence and threats 
of one of the defendants, though colored per- 
sons, had an undoubted right to vote at the 
election referred to; and if the jury find from 
the evidence that they were hindered or pre- 
vented from voting by the defendant and by 
the means averred in the indictment, they 
will have no hesitancy in returning a ver- 
dict against him. 

I will here take occasion to remark that 
whatever may be our individual views as to 
the policy and expediency of the extension 
of the right of suffrage resulting from the 
constitutional amendment adverted to, it is 
now a part of the constitution, and all laws 
passed in pursuance of it are obligatory up- 
on every citizen. It must be admitted that 
the guaranty of the right of citizenship to all 
not disfranchised by crime, is in strict ac- 
cordance with the great principles which un- 
derlie our free republican government And 
there is good reason to hope that the experi- 
ment will work auspiciously to the promo- 
tion of the stability and success of our free 
institutions. If there is a race among us, 
who, from the adverse circumstances with 
which, without their fault, they have been 
heretofore surrounded, may not be now fitted 
for the enlightened exercise of all the rights 
of citizenship, there are good reasons for the 
hope that the bestowment of these rights will 
stimulate them to such efforts in the acquire- 
ment of knowledge and intelligence, as will 
result in their moral and intellectual eleva- 
tion, and qualify them fully for the right dis- 
charge of all their duties and obligations as 
free and independent members and citizens of 
our country. 

The jury returned a verdict of not guilty as to 
Henry Canter, and guilty as to Lewis Canter; 
and the latter was sentenced to six months* im- 
prisonment in the jail of Lawrence county. 



Case 3STo. 14,720. 

UNITED STATES v. CARBERY et al. 

[2 Cranch, C. C. 358.] i 

Circuit Court, District of Columbia. Oct 
Term, 1822. 

Elections—Commissioners of Election— Votes 
—Parol Evidence. 

1. The election of a mayor of the city of Wash- 
ington must be held in each ward by three com- 
missioners of election. If the three are present 
the acts of the majority are, in law, the acts of 
the three. The return of two is sufficient, if the 
three were present The return of the commis- 
sioners is not conclusive, but is prima facie evi- 
dence that the votes were good, and throws the 
burden of proof on the relator to show that bad 
votes were given for the incumbent. If the 
election be held by two commissioners only, in 
any of the wards, the whole election is void. 

2. A certificate of the result of the election 
must be returned by the commissioners to the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



boards of aldermen and common council. Parol 
evidence is competent to show that all the com- 
missioners were present. 

A writ of mandamus nisi, was obtained by 
Mr. Roger C. Weightman, one of the candi- 
dates for the office of mayor of Washington 
at the late election, held on the first Monday 
in June, 1S22, against Mr. Thomas Carbery, 
who had been returned as duly elected; and 
against the commissioners of election; com- 
manding the said Thomas Carbery immedi- 
ately to cease and forbear to hold, claim, or 
execute, the place, or office of mayor, and to 
admit the said Roger C. Weightman into the 
said place and office; and commanding the 
said commissioners to return him as mayor 
of the said city duly elected at the said elec- 
tion, or show cause to the contrary. To this 
writ there was a special return, concluding 
with an averment that the said Thomas Car- 
bery was duly elected mayor, &c, and that 
the said R. C. Weightman was not. Upon 
this traverse, an issue was joined; which 
came on to be tried on the 2d of January, 1823. 

Mr. Jones, for relator, contended, 1st, that 
the return of the election of mayor must, un- 
der the 3d section of the charter of 1820 (3 
Stat. 583), be made hy all the commissioners 
of election. A return by part of them is in- 
sufficient. It is different in the case of the 
election of members of the boards of alder- 
men and common council; for by the 6th sec- 
tion the return by a majority, as to their elec- 
tion, is expressly authorized. 2d. That the 
election must be holden by three commis- 
sioners in each ward; although a return by 
two should be deemed sufficient. All must 
be present acting, or ready to act; and this 
must appear by their return. Parol evidence 
is not competent to prove that fact. The re- 
turn of the first ward is by two of the com- 
missioners only; and they do not certify, that 
they are a majority. If one of the commis- 
sioners is present and refuses to act, there 
are in law only two present. The reason for 
having three present, is, that all questions 
may be promptly decided. The general prin- 
ciple that in corporations aggregate, the act 
of a majority is the act of all, does not apply 
to the commissioners of election. They have 
only a joint power. 

Mr. Swann and Mr. Ashton, for respond- 
ents. The return by a majority is sufficient; 
and it is competent to show by parol evidence 
that all the commissioners were present, and 
that those who made the return were a ma- 
jority. In all cases of a public nature, and 
where the power is given for the public good, 
the act of the majority is the act of all. 
Green v. Miller, 6 Johns. 39, 41; Grindley v. 
Barker, 1 Bos. & P. 229; Rex v. Beeston, 3 
Term R. 592; Withnell v. Gartham, 6 Term 
R. 388; Vin. Abr. tit. "Authority," p. 41S, § 
6; Co. Litt. 181b. Suppose one of the com- 
missioners should be taken suddenly ill, or 
should die, or seeing that the election was go- 
ing against his wishes, should retire, or refuse 
to act— would the whole election be void? 
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This surely could not be the intention of the 
legislature. In the case of corporations ag- 
gregate, it is not necessary that all should 
he present, if all had notice. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) decided, 1st. That it was competent 
to give parol evidence to show that the whole 
number of commissioners were present at the 
election in the First ward. 2d. That the elec- 
tion in each ward must be holden by three 
commissioners. 3d. That if the three com- 
missioners were present, the acts of the ma- 
jority were in law the acts of the three. 4th. 
That the return of two is sufficient if the 
three were present. 

Mr. Jones and Sir. Key, for relator, then 
offered evidence to show that votes had been 
given, for Mr. Carbery, by unqualified voters. 

Mr. Swann and Mr. Ashton objected, and 
contended that the several returns of the 
ward commissioners is conclusive on that 
point, they being the sole judges of the qual- 
ifications of the electors; and as the choice is 
required to be by ballot, no voter can be com- 
pelled to disclose for whom he voted. No 
power is given, by the charter, jto any person 
or tribunal to decide upon the election of 
mayor. The boards of aldermen and com- 
mon council have the sole and exclusive right, 
by the 6th section of the charter, to "judge 
of the legality of the elections, returns, and 
qualifications of their own members," but not 
of the mayor. By the 3d section the commis- 
sioners are to certify to the boards of alder- 
men and common council "the result of the 
election of mayor;" in order to do which, 
they must decide upon the qualification of the 
voters at the time of voting. It is not neces- 
sary that the certificate of the election of the 
mayor should be the joint act of all the eight- 
een commissioners of election. If each set 
of commissioners' of the several wards, re- 
spectively certify the number of votes taken 
in their respective wards, it is equivalent to 
a certificate of the result of the election by 
the eighteen commissioners; for if the num- 
ber of votes in each ward is ascertained, the 
result of the election is that he is chosen who 
has the greatest number of votes. It is not 
necessary that the result should be certified 
by the commissioners where they have certi- 
fied the facts from which .that result must 
necessarily follow. The return of the com- 
missioners as to the election of mayor is to 
be made in the same manner as that for the 
election of the members of the boards of al- 
dermen and common council; that is, "the 
commissioners for each ward, or a majority 
of them, shall count the ballots, and make 
out, under their hands and seals, a correct re- 
turn of the persons having the greatest num- 
ber of legal votes," "together with the num- 
ber of votes given to each person voted for." 
In order to do this they .must necessarily de- 
cide upon the legality of the votes. This 
court has no jurisdiction to decide upon the 
validity of the election. 

Mr. Jones. The jurisdiction of this court 
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is general, and is unlimited by the subject- 
matter. It has an inherent jurisdiction to 
compel all the corporations in the district to 
do their duty. In this respect there is no 
difference between the corporation of Wash- 
ington and the banks and insurance compa- 
nies. This court has compelled the Bank of 
Alexandria to open its subscription; has set 
aside the election of the officers of the Union 
Bank of Alexandria, and of the Columbian 
Insurance * Company. The commissioners 
have no authority to judge of the qualification 
of the electors. By the 5th section of the 
- charter, the register of the city is to furnish 
the commissioners with "a list of the persons 
having a right to vote." The register, there- 
fore, and not the commissioners, is to judge 
of the qualifications of the voters. The 
boards of aldermen and common council have 
the exclusive right of judging of the election 
of members of their own bodies, and conse- 
quently of the qualifications of the electors; 
and the mayor is to be chosen by the same 
electors. No power is anywhere given to the 
commissioners upon that subject. They are 
to receive the votes of such voters as are on 
the register's list. 

Mr. Key, on the same side, cited Johnston 
v. Corporation of Charleston, 1 Bay, 441; 
Brosius v. Reuter, 1 Har. & J. 557, 558. 

Mr. Swann, contra, cited, Symmers v. Re- 
gem, Cowp. 498. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) said that the return of the commis- 
sioners was not conclusive, but was prima 
facie evidence that the votes were good, and 
threw the burden of proof on the relator to 
show that bad votes were given for the in- 
cumbent. 

THE COURT also decided that the return 
from the 5th ward was void because the elec- 
tion was holden by two only of the three com- 
missioners; and that the whole election was 
void for that reason; as well as because no 
certificate of "the result of the election of 
m&yor" was ever returned by the commis- 
sioners to the board of aldermen and board 
of common council, agreeably to the 3d sec- 
tion of the charter. 

Notwithstanding this opinion of the court 
the jury found a general verdict "for the de- 
fendants," thereby, in effect, afiirming the 
election to be valid. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) ordered a new trial to be had at the 
present term, without costs. The issues were 
informal, there being a double traverse, name- 
ly, the election of Mr. Weightman traversed 
by Mr. Carbery; and that of Mr. Carbery by 
Mr. Weightman. 

The new trial came on, January S, 1823, 
when Mr. Swann, to show that upon a man- 
damus the defendant cannot be amoved un- 
less for the purpose of admitting the relator,, 
cited Rex v. Mayor of* Colchester, 2 Term R. 
259; Rex v. Bishop of Chester, 1 Term R. 
396; Geter v. Commissioners for Tobacco In- 
spection, 1 Bay, 35G. 
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THE COURT gave the same instructions 
to the jury as upon the former trial; and 
added, further, that upon the evidence, the 
jury ought to and a verdict for the relator. 

Mr. Swann, prayed the court to instruct the 
jury that it was competent for them, upon 
that evidence, to find a verdict for the defend- 
ant; but the court refused. 

Verdict for the relator; who thereupon 
filed an information in the nature of a quo 
warranto, in the name of the attorney of the 
United States, but it was never prosecuted, 
as the term for which the mayor was elected 
expired on the first Monday of June, 1824, 
and it could hardly be expected that the pro- 
ceedings upon the quo warranto would be ter- 
minated before that day. 
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UNITED STATES v. CARD. 

[2 Hask. 469.] i 

District Court, D. Maine. Jan., 1881. 

Informer — Prosecutor — Maine Statute — Ap- 

PORriONMEXT OF REWARD. 

1. An informer, under section 11, c. 121, of 
the Revised Statutes of Maine, is one who first 
gives important information to the proper au- 
thorities that in fact leads to the conviction of a 
criminal. 

2. A prosecutor, under that statute, is one 
who procures the arrest of the guilty party. 

3. The reward given by that statute should be 
apportioned by the court between the informer 
and prosecutor according to their respective mer- 
it. 

Indictment against William R. Card for 
passing counterfeit notes of the United 
States. He had been convicted and sentenced 
to prison. 

Morrill Goddard and Charles W. Horton 
each petitioned the court to certify to the 
governor and council of Maine that he was 
entitled to the reward allowed prosecutors 
and informers under section 11, c. 121, of the 
Revised Statutes of that state. 

Thomas H. Haskell and Nathan Webb, for 
Goddard. 
Wilber P. Loint, for Horton. 

FOX, District Judge. It appears that Mor- 
rill Goddard, a lad of about fourteen, in Sep- 
tember last was a student at the Cumberland 
Greely Institute. On the 30th of that month, 
he was present at a fair in West Cumberland, 
and, from the conduct of one Record, was 
led to watch him with some care and shrewd- 
ness; finding thpt Record was making many 
^mall purchases and always paying by a biil 
that was apparently new, receiving back the 
change, on an examination of some of the 
bills, Goddard decided they were counterfeit 
and so informed Bridges, city marshal of 
Portland, who was present at the fair. After 
hearing Goddard's account, Bridges concluded 
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to arrest Record who was pointed out to him 
by Goddard. After his arrest, similar bills 
were found upon Record, and he also redeem- 
ed some of the bills he had passed. He was 
taken by Bridges to the lock-up 'in Portland, 
and the same evening disclosed to Black, a 
I deputy marshal, that he had obtained these 
bills from Wm. R. Card. 

Bridges that night informed Smith, the 
United States deputy marshal, of Record's 
arrest, and that he would probably disclose 
from whom he received those bills, and re- 
quested Smith to take charge of the case in 
behalf of the United States. Smith, there- 
fore, requested Charles W. Horton, who had 
been a government detective under the in- 
ternal revenue department, but who was not 
then in the service of the government, to go 
with him to the lock-up and have an inter- 
view with Record in order to ascertain from 
whom he obtained these notes. They went 
there and were informed by Black that Rec- 
ord was willing to disclose all he knew about 
the notes. They went into the corridor upon 
which was the cell in which Record was im- 
prisoned. Horton stood at the door of the 
cell and conversed with Record, Smith being 
a few feet distant, but within hearing of all 
that was said. Record then informed them 
that he had received a large number of these 
bills from Card, and also where a parcel was 
concealed. 

That same night, Horton made formal com- 
plaint- before Commissioner Rand against 
Card for this offense, and caused him to be 
arrested the next morning, and he was bound 
over and subsequently convicted. Horton 
found in the place described by Record the 
package of bills which were produced by him 
at the hearing before Commissioner Rand. 

It is very certain that it was entirely owing 
to the sagacity and perseverance of Goddard 
that Record was arrested for the offense for 
which he has since been indicted, but on ac- 
count of his insanity has not yet been put 
on trial. While thus under arrest, at the in- 
stigation and procurement of Goddard, Rec- 
ord first disclosed to Black that Card had fur- 
nished him with the counterfeit notes, and 
this was before Horton knew anything of the 
matter. The city officers, thinking that it 
was the duty of the United States officials to 
carry on the prosecutions for these offences, 
so informed Deputy Marshal Smith, at whose 
request Horton accompanied him to the city 
lock-up, to be present at the interview with 
Record. At this interview, Horton ascertain- 
ed from Record nothing which he had not al- 
ready disclosed to Black, and which Black 
was ready to communicate to them if Record 
did not repeat the confession as he had in- 
formed Black he was ready to do. 

Under these circumstances, it is certainly 
very questionable whether Horton should be 
deemed the informer as against Goddard, 
who had been the occasion of Record's dis- 
closure. Goddard subsequently by letter no- 
tified the United States district attorney that 
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he claimed to be tlie informer and prosecutor 
of Record, and that he was ready to furnish 
the testimony for his conviction. 

In U. S. v. One Hundred Barrels of Dis- 
tilled Spirits [Case No. 15,946], Judge Lowell 
defines an informer as "he who first gives to 
a person authorized to receive it, important 
information which, in fact, leads to the de- 
sired result; and the offer is not necessarily 
confined to persons who should expose the 
details of the fraud. * * * It is enough, if 
the result is in fact reached, primarily 
through his means." 

■ In my opinion, Goddard should he deemed 
primarily the informer in Card's case, as 
well as in that of Record; but, as he took 
no steps to institute a prosecution against 
Card, and this was all done by Horton, and 
the arrest of Card was by his procurement, 
I hold he, rather than Goddard, may prop- 
erly be deemed the prosecutor of Card. 

The claim of Goddard is much the most 
meritorious; and as the statute authorizes the 
court to apportion the reward between the 
parties, I allow to Morrill Goddard three- 
fourths part of the reward to be paid by 
the state, and to C. M. Horton one-fourth part 
thereof. 
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UNITED STATES v. CARGO OF SUGAR. 

[3 Savvy. 27.] * 

District Court, D. California. April, 1874. 

FORFEITURE — SEIZURE — Bo^fD FOB VALUE — AP^ 
PRAISEMENT. 

Where property under bonds for duties is 
seized in a warehouse, the bond for value under 
the S9th section of the act of 1799 [1 Stat. 
095] should represent its full market value, du- 
ties included. 

At law. 

Delos Lake, U. S. Atty. 
Milton Andros, of counsel for the United 
States. 
Doyle & Barber, for claimants. 

HOFFMAN, District Judge. An application 
is made by the owner and claimant of the 
goods proceeded against in this suit, that 
the appraisers be instructed to appraise the 
goods at their cash market value, less the du- 
ties legally chargeable upon them, and that 
upon giving bond for the value so ascertained, 
and producing a certificate of the collector 
that the duties have been paid, the goods be 
delivered to the claimant 

This application is opposed by the district 
attorney, who contends that the goods should 
be appraised at their full market value, with- 
out deducting the amount of the duties. 

It appears that two separate entries at the 
custom-house were made of the goods— a part 
was entered for consumption, the usual de- 
posit made to cover the duties, and a deliv- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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ery order obtained by the importer. Before 
this order was executed the goods were seized. 
For the remainder of the goods a warehouse 
entry was made, and the bond required by 
the acts of August 30, 1842 [5 Stat. 548], aad 
August 6, 1S46 [9 Stat. 53], duly executed. 
They were still in the warehouse when seized. 
The question presented to the court is im- 
portant. It has been very fully discussed by 
the learned judge of the Southern district of 
New York, who has delivered a long and elab- 
orate opinion, in which the whole subject 
is reviewed. 

The conclusions at which he arrives are r 
that the bond for value under the 89th section 
of the act of 1799 [supra] should represent the 
full value of the property to the importer at 
the time of seizure. 

That when the property is seized in his 
hands, after the duties are paid, its value to- 
him is its market value, which necessarily 
includes the duties. 

But where property under bonds for duties 
is seized in a warehouse, its full value to the 
importer at the time of seizure is its market 
value, less the duties; and for this amount 
the bond on delivery must be given. 

I have been unable to assent to the correct- 
ness of these conclusions. 

It is observed by the learned judge that 
"the interpretation uniformly given to the 
S9th section of the act of 1799 is, that the sum 
at which the property seized is to be ap- 
praised, is its value, as of the time and place 
of seizure." 

No authorities are cited in support of this 
position. With great deference it appears to 
me to involve a fundamental error. 

The government on a seizure of forfeited, 
goods acquires a right of property, which it 
enforces by a condemnation and sale. As un- 
til condemnation the fact of forfeiture is un- 
ascertained, the claimant is allowed to obtain 
his goods on substituting in their stead a bond 
for their value. The sum for which this 
bond is to be given should obviously be a sum 
equal to the value of the goods to the govern- 
ment at the time they are delivered to the 
claimant, or the equivalent of the amount 
which might then be realized from them by 
a sale in the market. Nothing less will put 
the government in the same position as if it 
had retained the goods, or prevent its being a 
loser by the pretended substitution of an 
equivalent in value. 

To estimate this value as of any other time 
than that of the appraisement and delivery 
might, according to circumstances, be a hard- 
ship and injustice either to the government or 
to the claimant. The seizure may have been 
made months previously. If in the meantime 
the price of the goods has declined, or their val- 
ue otherwise been impaired, it would be unjust' 
to demand of the claimant a bond for a larger 
sum than he can obtain for them in the mar- 
ket. If, on the other hand, their price has 
appreciated, he has no right to ask the gov- 
ernment to surrender goods which have be- 
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come its property by the forfeiture without 
receiving a hond of an amount equal to their 
full value when it surrenders them. This 
value is evidently the price which the goods 
then command in the market. 

When the claimant applies to the court for 
a delivery of the goods seized, on payment of 
the duties and giving a bond for their value, 
he, in effect, asks that the property be deliv- 
ered to him, on which, as soon as it reaches 
his hands, the whole market value can be 
realized. This is its true value, both to him 
and to the government If he be permitted 
to give a bond for a less amount he will ob- 
tain his goods at less than their true value, 
and the government will part with them on a 
security representing a smaller sum than the 
goods would be worth if retained in its pos- 
session. 

It is plain that in cases of seizure, as in all 
other cases where property in the possession 
of the law is surrendered on substituting a 
bond for its value, the bond should be for a 
sum equivalent to the value of the goods, at 
the time of the delivery, to the party who sur- 
renders, and to the party who receives. This 
is evidently a sum no greater and no less than 
the market value of the goods at the time of 
the delivery. 

But even if it were true that the basis of ap- 
praisement is the value of the goods to the 
importer at the time and place of seizure, I do 
not perceive why that value is to be taken as 
the market value less the duties. 

The importer has given bond for the duties, 
and this bond he is liable for, unless the 
goods be re-exported. If the goods perish in 
the warehouse he still remains liable for the 
duties, and his loss is the amount of their 
market value. If he forfeits the goods in 
consequence of his crime he must still pay 
the duties, and the loss he sustains is the 
market value of his goods. This loss the 
government alleges he has incurred, and if 
while the question is undetermined he seeks 
to obtain his goods he must give bond in the 
sum they were worth to him when his own- 
ership of them was divested by the forfei- 
ture and seizure. 

Even then, on the hypothesis that the ap- 
praisement is to be as of the time and place 
of seizure, it is clear that the basis of ap- 
praisement must be the full market value or 
the goods at that time without deducting the 
duties. 

But, for the reasons assigned above, I think 
it evident that the value must be fixed as 
of the time the appraisement is made and the 
goods delivered to the claimant. 

But it is said, in the opinion referred to, 
that "in case such a bond as the government 
claims to receive in this present case be giv- 
en, the importer will lose if the property is 
condemned, in the suit, not only what was 
the value to him of the property in ware- 
house at the time of its seizure, but in addi- 
tion a sum equal to the amount of the duties 
chargeable thereon; and if after thus bond- 



ing the property, he withdraws it for con- 
sumption, he must pay the duties on it in 
cash to the collector, notwithstanding the 
amount has heen included in such delivery 
bond. He will thus, in case of condemna- 
tion, lose more than he would if the property 
was not delivered to him on bond, but was 
to remain in the hands of the government 
and be sold by it. In each case the same of- 
fense is charged and has been committed, for 
which the property is forfeited. In each 
case the property is in warehouse under bond 
for duties. The merchant is equally guilty 
in each case; but if the claimant seeks to 
avail himself of the privilege of bonding his 
property when it is seized while in ware- 
house, he cannot do so according to the views 
urged by the government without imposing 
upon himself a liability in case the property 
is condemned, which he will not incur if he 
leaves the property in the hands of the gov- 
ernment. Such a result is opposed to the 
spirit and intent of the eighty-ninth section 
of the act of March 2. 1799. * * * To re- 
quire from him such a bond as the govern- 
ment claims, would be to deprive him practi* 
cally of the benefit of bonding warehoused 
property seized and prosecuted while in ware- 
house. But if the property is delivered to 
the claimant on a bond for its value when 
seized, not including the duties, then if the 
property is condemned in the suit the im- 
porter will lose the same amount as if he 
had not bonded the property and no more, 
and will thus have the full benefit of the 
privileges of the warehouse system, and the 
full benefit of the system of bonding provid- 
ed for by the eighty-ninth section of the act 
of 1799." 

I have cited this passage at length, for it 
contains a full statement of the grounds on 
which the learned judge based his opinion. 
The fallacy of the fundamental idea on which 
it rests appears to me evident 

The penalty attached by law to the offense 
charged is the forfeiture of the goods seized, 
or. their value. 

The payment of duties is not exacted as 
any part of the penalty. The obligation to 
pay them attaches absolutely as the conse- 
quence of the importation, and this payment 
is exacted, whether the goods be forfeited or 
not, as a condition precedent to the delivery 
of them to the importer. If the goods be 
entered for warehouse the importer has the 
right within a limited time to re-export them 
and procure the cancellation of his bond; 
but in all cases where the goods are deliver- 
ed to the importer, as the claimant now asks 
the court to order, the duties must first be 
paid. 

If the goods are condemned the loss to him 
is precisely the same, whether he bonds them, 
as the government now claims he must do, 
or whether he suffers them to remain in the 
custody of the court and be sold under its 
decree. 
In either case he must pay the duties, for 
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bis bond for duties can only be canceled by 
tbe exportation of tbe goods, and this by 
bis own crime be bas put it out of bis power 
to do. Besides tbe duties, be loses in eitber 
case tbe value of bis goods, and no more. 

If be suffers tbem to be sold tbis is evi- 
dently tbe amount of bis loss. But if be 
obtains their delivery to bimself on giving 
bond for tbeir full market value tbe bond 
will represent only wbat tbey are wortb to 
liim, and tbe sum be can obtain for tbem in 
tbe market If tbe goods are subsequently . 
condemned be pays over tbeir proceeds in 
satisfaction of bis "bond, and bis bability is 
tbus precisely wbat tbe statute creates— lia- 
bility to pay the duties, and as a penalty for 
bis offense tbe loss of bis goods or tbeir pro- 
ceeds. 

Tbe fallacy of tbe argument so often urged, s 
tbat by exacting a bond for tbe full market 
value, including duties, and also requiring tbe 
duties to be paid, tbe court obliges tbe im- 
porter to pay duties twice, is also apparent. 

He pays duties but once, and be gives 
bond for the amount wbicb tbe property is 
wortb to bim wben delivered, and wbicb, 
if tbe appraisement be just, be reabzes from 
its sale If be be permitted to take bis 
goods on giving bond for their market value, 
less the duties, tbe inevitable consequence 
will be that be will save, and the govern- 
ment will lose, a sum equal to the amount 
of the duties. 

For though he pays duties in the first in- 
stance, he can sell the goods at their market 
price, and tbus be reimbursed the duties he 
bas paid, while the balance of the proceeds 
will be sufficient to satisfy tbe bond he bas 
given. The goods will thus have gone into 
consumption in effect without payment of 
duties, or, to speak more accurately, tbe gov- 
ernment will, though it bas received the 
duties, recover less by precisely their amount 
than the value ot tbe property, the owner- 
ship or which it had acquired by the for- 
feiture. 

The circumstance that the goods have been 
seized in a warehouse can in no way affect 
the matter, for tbe claimant asks, not that 
the goods be suffered to remain in ware- 
' house, and the seizure be superseded, but 
tbat they be delivered to him and go into 
consumption. This the court can order only 
on payment of duties. 

He thus puts himself precisely in tbe posi- 
tion of one who withdraws goods for con- 
sumption, and tbe value he should give bond 
for is tbe value of the goods he receives, 
which is their market price, or tbe sum lie 
can obtain for tbem. 

Even if the importer whose goods have 
been seized in a warehouse, can on apply- 
ing to hond them be considered as retaining 
any right to avoid payment of duties by re- 
exporting them, a single illustration of the 
possible results of tbe mode of appraisement . 
.suggested will expose its erroneousness. Let 
us suppose the market value of the goods to 
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be equal to or less than tbe amount of the 
duties 

Such is said to have been until recently the 
case w T ith regard to whisky. 

Their market value, less the duties, will, in 
such case, be nothing— and the claimant can 
procure their delivery, to him on giving bond 
in a nominal sum. 

If, then, he can omit to pay the duty, and 
re-export the goods, or recover the duty back 
by way of drawback (as he may possibly do 
in tbis case under the fourteenth section of 
the act of August 30, 1842), he may, by a 
sale in a foreign market, realize from tbem 
a sum which though less thar? tbe duties, 
may be considerable— while the government, 
which has established its title by forfeiture 
to tbe goods, will have neither duties, goods, 
nor a bond. ^ 

In view of the late ruling market prices of 
whiskj tbe case suggested does not seem an 
extreme; one, but the principle is illustrated 
in all cases where the amount of the duties 
bears anj considerable proportion to the 
market value of the goods. 

It is observed by the learned judge of the 
Southern district of New York, that "uni- 
formity of principle and equal justice to im- 
porters, in all cases, can be carried out only 
by varying tbe basis of appraisement in the 
manner indicated in cases of delivery bonds, 
on seizures of property in warehouses." 

With all deference I must be allowed to 
observe that the proposed variation seems to 
me to introduce a discrimination between im- 
porters of different classes not justified by 
reason or law. 

It is admitted that if the duties have been 
paid, and tbe goods are seized in the bands 
of the importer, he can only obtain them by 
giving bond for their full market value— or, 
in other words, by securing the repayment 
in ease of condemnation of the value he re- 
ceives when tbe goods are delivered to him. 
On what ground should the importer, who 
bas made a warehouse entry, be put in a 
better position? 

He also asks for and receives property 
which he can at once convert into money, 
and for wbicb he can obtain by sales the 
sum he is required to pay in case of con- 
demnation. The goods are worth that sum 
to the government, and what right has he to 
ask the government to surrender them with- 
out receiving a bond for their full value? 

I confess, that after the fullest considera- 
tion, I have betn able to discover nothing, 
either in the warehouse laws or the provi- 
sions of the eighty-ninth section of the act of 
1799, which can give any color to such a 
pretension. 

I regret exceedingly to be obliged to dissent 
from any opinion entertained by the dis- 
tinguished judge of the Southern district of 
New York, especially when it is sustained by 
tbat of bis eminent predecessor. 

But I cannot avoid announcing the con- 
clusions w r hich. after ihe best consideration 
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I can give the subject. I have reached. My 
belief in their correctness is strengthened by 
the fact that they seem to be in accordance 
with the views entertained by the learned 
judge of the Pennsylvania district, whose de- 
cision which 1 have not had the advantage 
of seeing, is referred to in the opinion of the 
district judge of the Southern district of 
New York. 

An order must be entered directing the 
goods seized to be delivered to the claimant, 
on his executing a bond for their appraised 
value, without deducting the duties, and on 
the production of the collector's certificate 
that the duties have been paid. 

[For subsequent proceedings in the case of for- 
feiture, see Case No. 14,722.] 



Case ]STo. 14,723. 

UNITED STATES v. CARGO OF SUGAR. 

[3 Sawy. 46.] i 

District Court, D. California. 1874. 

Forfeiture — Extry op Goods — Fraudulent Ap- 
pliance — Colored Sugars — Good Faith. 

1. The term ' 'entry, " as used in section 1 of 
the act of March 3, 1863 [12 Stat. 738], must 
be understood to include the series of acts done 
by the importer at the custom-house necessary 
to the introduction of his merchandise into the 
United States, in compliance with the forms of 
law. 

2. If in the performance of these acts, and as 
a means of making the entry, the importer is 
guilty of any false or fraudulent practice or ap- 
pliance, or uses any false or fraudulent document, 
he comes within the law. 

3. "Whether the agent who makes the entry had 
knowledge of the fraud is immaterial. * The 
guilty knowledge of the ow T ner is sufficient. 

4. "Where charcoal had been mixed with sugar 
above No. 12 Dutch standard in color, for the 
purpose of reducing its grade, and making it 
appear to be below No. 12 Dutch standard in 
color, and the importer failed to disclose that 
fact to the customhouse authorities, held, that 
the color of the sugar was not thereby altered. 
It was merely disguised, and the concealment and 
suppression of that fact by the importer at the 
time of taking his oath and making his entrv, 
and the oath taken by him, constituted "a false 
and fraudulent practice and appliance" within 
the meaning of the law; and this notwithstand- 
ing that the law does not require that the color 
of the sugar he stated in the invoice or entry. 

5. Whether the collector was deceived bv the 
attempted fraud, is immaterial. 

6. The belief on the part of the importer that 
he might lawfully put charcoal into his sugar, 
and thus alter its grade, and enable himself to 
lawfully enter it as of a lower grade, and 
that he might lawfully withhold from the cus- 
tom-house authorities knowledge of the facts, 
will be no protection to him. 

[Suit by the United States against a cargo 
of sugar. For prior proceedings, relating to 
the appraisal of the goods for release to the 
claimant upon bond for value, see Case No. 
14,721.] 

i [Reported by D. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



Delos Lake, U. S. Atty. (Milton Audros, of 
counsel), for the United States. 
Doyle & Barber, for claimants. 

HOFFMAN, District Judge (charging jury). 
The counsel for the claimants has presented 
to me instructions, thirty-sis in number, with 
the request that I would give them to you 
as the law of this case. I have not, accord- 
ing to the state practice, marked upon the 
margin of each, "Granted" or "Refused/* 
but they may be all treated as refused, ex- 
cept so far as they are contained in what I 
am about to say. 

I approach, gentlemen, the discharge of my 
duty in this case with a sense of responsi- 
bility, not only because of the importance of 
the proceeding, but because, in the view I 
take of it, its determination must depend 
upon the instructions given to you on the 
matter of law. I have been unable to dis- 
cern any matters of fact that are seriously 
controverted, and upon which you are called 
upon to pass. 

In the first place, I desire to say that 
whether the law on which this proceeding 
is based be harsh or just, is no concern of 
yours, nor is the disposition that is to be 
made of the proceeds in case of confiscation, 
or whether the collector or the consul has 
acted well or ill, or whether the officers have 
been animated by a rapacious spirit or sim- 
ply by zeal to detect fraud and to discharge 
their duties. All these considerations are 
wholly foreign to the purpose. You are call- 
ed upon simply to decide whether certain 
matters of fact to which by law the conse- 
quence of forfeiture of the goods is attached, 
have been established by proof. What, then, 
is the law? The section under which this 
prosecution is brought provides: "If any 
owner, consignee or agent of any goods, 
wares and merchandise shall knowingly 
make or attempt to make an entry thereof 
by means of any false invoice, or false cer- 
tificate of any consul, vice-consul or com- 
mercial agent, or of any invoice which shall 
not contain a time statement of all the par- 
ticulars hereinbefore required, or by means 
of any other false or fraudulent document or 
paper, or of any other false or fraudulent 
practice or appliance whatsoevei*, such 
goods, wares or merchandise, or their value 
shall be forfeited." 

You will perceive that the offense to which 
the penalty of forfeiture is annexed is tin* 
making or the attempt to make an entry of 
goods, wares and merchandise "by means" 
of any false document, or false practice or 
appliance. 

What, then, is an entry? The term entry 
in the acts of congress is used in two senses. 
In many of the acts it refers to the bill of 
entry: the paper or declaration which the 
merchant or importer in the first instance 
hands to the entry clerk. In other statutes 
it is used to denote, not a document, but a 
transaction: a series of acts which are nee- 
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essary to the end to be accomplished, viz., 
the entering of the goods. In the latter 
sense it is used in this statute. The lan- 
guage is: "If any owner or consignee shall 
make or attempt to make an entry by means 
of false documents, false invoice or any 
other false or fraudulent appliances." It is 
the fraudulent use of means in the attaining 
of an object and accomplishing of a result, 
to wit, the entry of the goods, which the 
statute here denounces. The acts which ac- 
complish this result, and which, taken to- 
gether, constitute an entry, must have a be- 
ginning and an end. There is a moment 
when the entry is attempted to be made or 
begun; there is a moment when it is accom- 
plished. The entry may be said to be com- 
menced, or attempted, when the merchant 
presents his declaration or bill of entry. 
When this bill of entry has gone to the req- 
uisite clerks' desks, when accompanied by 
the certificate of the consul, the invoice and 
the oath, it is delivered to the collector and" 
accepted by him, then the goods may, in a 
just sense, be said to be admitted to entry 
and the entry to be accomplished. If in the 
performance of any of those acts, and as a 
means of making the entry, any false docu- 
ment, appliance or practice is resorted to, 
then this statute applies and the goods so 
entered are forfeited to the United States. 

Whether, in the course of the proceedings 
one document is used, or two or three are 
used, can make no difference. It is also im- 
material whether there are one or two bills 
of entry indicating the dispositions which 
the importer desires to make of the goods; 
as of some to the warehouse and some to be 
withdrawn for consumption, or whether he 
takes one oath or two oaths. The entry con- 
sists of the series of acts required by law to 
be done to effect that object, and if in the 
course of them the importer is guilty of any 
false or fraudulent practice, or uses any false 
document whatsoever, he comes within the 
law. 

It is urged in this case, on the part of the 
government, that in making the entry the 
merchant, in judgment of law, may be said 
to present himself to the collector with his 
documents in one hand, and his goods in the 
other, and if the character of the goods them- 
selves is fraudulently disguised, if any false 
appliance with respect to them is used, it 
may justly be said he has effected his entry 
'.'by means" of that appliance. I think, gen- 
tlemen, it would perhaps be straining the 
statute to say that any false practice with 
reference to the goods themselves would be 
a "means" of making the entry. He does 
not make his entry "by means" of that false 
practice or disguise. But he does make his 
entry "by means" of any false document he 
may use or any false oath he may take, if 
such document or oath be requisite and nec- 
essary as a means and condition precedent 
to the goods being admitted to entry. There- 
fore, if this invoice, the certificate of the eon- 
25FED.CAS. — 19 



sul, or the oath the importer has taken, be 
false or fraudulent, then he has made use of 
a fraudulent means necessary to effect the 
very object he had in view, to wit, the pro- 
curing his goods to be admitted to entry. 

It is alleged that the oath of Mr. De Ro 
was false. It is not pretended that Mr. De 
Ho knew the facts of the case, or was him- 
self, personally, either morally or legally 
culpable in any point of view. But the 
knowledge of his principal is his knowledge 
for such purposes, and that it must be so is 
evident. For otherwise, any fraud could be 
perpetrated with impunity by procuring an 
innocent broker or agent, through whom par- 
ties not innocent could effect the entry of 
their goods. It is, therefore, not the inno- 
cence or guilty knowledge of the agent, but 
it is the knowledge of the owner himself who 
has devised the fraud which carries with it 
the consequence of condemnation. 

Treating, therefore, Mr. De Bo's oath as 
if it were made by the owner, it is claimed 
by the prosecution that it is false. He 
swears, gentlemen, that he has not conceal- 
ed or suppressed any fact whereby the rev- 
enue of the United States might be de- 
frauded. 

It is argued, with the ingenuity which has 
characterized counsel throughout the whole 
case, that the suppression or concealment of 
any fact which the law does not call upon 
him to disclose is not wrongful, and that in- 
asmuch as, in this case, it was not requisite 
that in the entry, or the invoice, the color of 
the goods should be stated, the suppression 
or concealment of the true color could not 
be an offense. It is true, gentlemen, that the 
color of the sugars is not required to be 
stated in the invoice, but from the nature of 
the oath that is required to be taken it ap- 
pears to me plain that congress intended by 
imposing so searching an oath that there 
should be disclosed at the time, and not sup- 
pressed or concealed, any fact, whether re- 
quired to be stated in the entry or invoice 
or not, which it was important to the inter- 
ests of the revenue to be known, or whereby 
the revenue of the United States might be 
defrauded. Had it been intended that the 
importer should merely swear that the in- 
voice, bill of lading and entry were true, the 
oath would have been to that effect and noth- 
ing more. But it goes further. The im- 
porter swears "that the invoice and bill of 
lading now presented by me to the collector 

of are the true and only invoice and 

bill of lading Dy me received of the goods, 
etc.; that the entry now delivered by me 
contains a just and true account of said 
goods, etc., according to said invoice and 
bill of lading, and that nothing has been, 
on my part, nor, to my knowledge, on the 
part of any other person, concealed or sup- 
pressed, whereoy the United States may be 
defrauded of any part of the duty lawfully 
due on said goods, ' etc. 

It appears to me, That when that oath was 
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required by congress it was intended to cov- 
er just such a transaction as this, and that 
though the statements of the invoice might be 
true, though it might contain all that the law 
required to be .stated therein, yet, if from the 
nature of the transaction by any fraudulent 
device or contrivance there was something 
which, if concealed or suppressed, might tend 
to defraud the revenue of the United States, 
it Avas then to be disclosed, and the suppres- 
sion of and failure to disclose that fact made 
the oath to that extent a false oath, thus 
constituting it a false document and appli- 
ance "by mams" of which the entry was 
made. 

It has been argued, gentlemen, that it is 
essential that the collector of the revenue 
should be deceived. But the effect upon the 
mind of the collector, of the false or fraud- 
ulent appliances, is wholly immaterial; 
whether or not he believed in the statement, 
whether he -vas colluding with the party en- 
tering the goods, or knew, in advance, that 
a fraud was intended or was to be attempt- 
ed, is wholly immaterial. As well might it 
be said of one indicted for perjury that the 
magistrate before whom he had appeared, 
and before whom he was required to take 
his oath, did not believe the story or knew 
he was swearing falsely. Such a defense 
could not for a moment be admitted, and the 
case is nearly identical with this. The 
charge here is, the production or use and 
employment of a false document or the use 
of false and fraudulent means to accomplish 
a certain object If the party has used 
those means he is clearly guilty of the of- 
fense, whethe-* the collector knew of the 
commission of the offense at the time it was 
committed, or only discovered it afterwards. 
In either event the statute operates, and con- 
fiscation follows as a consequence of the em- 
ployment of the fraudulent means to effect 
an entry of the goods. Nor does the char- 
acter of the device, whether flimsy or trans- 
parent, or readily or with difficulty to be 
detected, provided it be fraudulent, affect 
the question. The degree of skill, ingenuity 
or cunning with which the fraud is contrived, 
can make no difference. Nor, gentlemen, is 
it true, as contended, that the forfeiture in 
such case is limited to the mere goods in re- 
lation to which such fraudulent practice is 
used. The language of the statute is too 
explicit to admit of any doubt as to its 
meaning: "If any owner or consignee of any 
goods, wares and merchandise shall knowing- 
ly make, or attempt to make entry thereof 
by means of any false invoice or fraudulent 
practice, such goods, wares and merchan- 
dise shall be forfeited." 

\Yhat are the soods, wares and merchandise 
thus to be forfeited? Plainly, the goods enter- 
ed or attempted to be entered at the custom- 
house. There was but one entry, but one 
invoice in this case. The acts done, taken 
together, constitute an entry of the goods; 
an entry of this whole invoice or importa- 



tion of sugar. If, in the attempt to effect 
that object, fraudulent means have been 
used, the goods so entered are forfeited. It 
is therefore the whole invoice that is for- 
feited, or nothing. 

Having disposed of these matters, we ap- 
proach, gentlemen, to the more serious part 
of the case and the real merits of this trans- 
action. It will strike you as curious that the 
government should affirm that a practice has 
been resorted to here, which is morally and 
legally fraudulent, and that this practice or 
contrivance should be admitted to have been 
used, and should be defended and justified on 
legal, and I believe, moral grounds. It is not 
often that counsel of distinguished ability and 
high character are so totally at variance upon 
moral as well as legal questions. It becomes 
our duty, therefore, to consider w T hat is the 
true view to be taken of this transaction. 

You are aware that congress has establish- 
ed color as a standard of duty, or the stand- 
ard, rather, whereby to determine the duty 
upon sugar. It has been stated to you, and 
the fact is not disputed, that the adoption of 
this mode of assessing the duties was the 
result of very many experiments and at- 
tempts to establish other rules by which to 
determine the amount of duties to be placed 
on this species of merchandise. 

Mr. Bridge informs us that he thinks this 
standard is, upon the whole, the best and 
most satisfactory ever adopted, and such 
seems to be the, fact. What, then, was the 
motive of congress in adopting the standard 
of color? It is plain, gentlemen, that except 
so far as protection is concerned, color could 
only be rationally adopted as indicative of 
value— not as invariably indicating it, but as 
generally doing so, and as affording, upon 
the whole, the best, most convenient and 
most appreciable test of the value and the 
quality of the article. That it is so in this 
case, has been established by the witnesses; 
for, though they state that color is not tlu> 
sole criterion of value, and that there are 
other considerations of great importance to 
be borne in mind, yet they all admit that 
color is a very important circumstance to be 
regarded in determining the value or qual- 
ity of sugar. It has been shown that sugar 
in its pure state is colorless, and it would 
seem to follow that the degree or depth of 
the color which a particular article of raw 
sugar possesses must vary with the amount 
of impurities it contains; and the amount of 
impurities contained must have a very im- 
portant effect on the value of the mass. It is 
said there can be no such thing as disguise 
j in color; that color addresses itself to the 
; senses, that that which appears to be of a 
certain hue is of that hue; that there is no 
difference between a real and an apparent 
color. 

The language of the acts of congress in 
relation to the tariff is used in a commercial 
and popular sense. It is addressed to prac- 
tical men of business, and intended to gov- 
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ern them in the daily affairs of life. There 
Is some plausibility undoubtedly in the as- 
sertion, that there is no distinction between 
real and apparent color; that when an ob- 
ject is presented to the eye and produces a 
certain effect upon the optic nerve, the ef- 
fect so produced constitutes, to all intents 
and purposes, its color. But let us consider. 
It is admitted that if the government were 
to impose a duty according to the color of 
a horse, you could not whitewash him and 
so change his color within the meaning of 
the law; or if congress should impose a high 
duty upon rosewood logs of a certain color, 
you could not, by staining their surface, give 
to the logs a darker or lighter hue in order 
to evade the duty. To this it has been an- 
swered that a horse, or log of rosewood, has 
a natural color, which may be disguised but 
cannot be altered. But this admits that there 
may be an apparent color disguising the true 
color. 

But it is said that sugar has no natural 
color, but only an artificial color; that its 
hue is the result of its manufacture; that it 
depends upon the mode in which the manu- 
facture has been conducted, and upon the 
ingredients that are put into or removed 
from the sugar, and therefore it cannot be 
said to have a natural color like a horse or a 
log of wood. Let us see. Suppose wines 
were valued according to their clearness and 
lightness of color, and suppose there were a 
drug that would give to the light-colored 
wine a murky, clouded appearance, without, 
however, injuring the wine; and that after 
passing through the custom-house, the wine 
could be restored to its former clearness by 
the addition of another ingredient which 
would precipitate the coloring-matter; could 
it be said that such a practice would be law- 
ful? Do we not feel that the introduction 
of the first drug, by which there was im- 
parted to the vine a color different from its 
real color, would be a fraudulent attempt to 
disguise and conceal the color of the article? 
True It is, that it would have to the eye a 
dark color, but it would not be the color 
legitimately resulting from the ordinary 
course of manufacture, to which it has been 
subjected. I have used this illustration, for 
the color of wine, like that of sugar, may, 
in a great degree, depend upon its treat- 
ment or mode of manufacture. 

What, then, is "color" in regard to sugar, 
as the term is used in the statute? It appears 
to me, gentlemen, that it is the hue or degree 
of lightness which the sugar has attained in 
the ordinary course of its manufacture, and 
which indicates the degree of perfection to 
which the process of clarification has been 
carried. Undoubtedly while the sugar, or 
while the cane-juice rather, remains in the 
manufacturer's hands, he may omit to take 
out the impurities, or may put in impurities if 
he so desires, for as yet it has not become 
sugar. The hue of the sugar— that is. the 
result of his operations— will be determined 
by the degree to, which he has abstracted the 



impurities or foreign substances from it, or 
the amount of such foreign substances as he 
may have introduced into it. But when it 
has passed out of his hands and gone into the 
hands of the importer, or the proposed im- 
porter, or the merchant then the hue it has 
acquired is the "color" that congress had ref- 
erence to when it established color as the 
standard ot classification. If, then, by the ad- 
mixture of some foreign and totally different 
substance, such as caramel, or, as in this case, 
charcoal, this color be changed, the color so 
acquired cannot be considered the color to 
which congress referred as a standard for as- 
sessing the duties. It is contended here that 
the color has been really altered, not dis- 
guised; that the mass is of a color below No. 
12 Dutch standard of color; that is, that the 
sugar really possesses the color which you see 
in that bottle. Is this strictly true? I ob- 
serve that the lumps of any considerable size, 
upon being crushed, reveal the color of the 
sugar as it was before the admixture, and 
that, in fact, there was only a slight coating 
of charcoal upon the surface of the lumps, the 
sugar itself being entirely unaltered; that is, 
the sugar in the interior of the lumps. Can 
it make any difference whether the lumps are 
small or large? The eye perceives in the 
larger lumps that the charcoal only- covers the 
surface, and that the mass of the sugar In the 
interior of the lump is unchanged and is of 
the original color. If our vision were more 
perfect we would perceive the same pheno- 
menon in the small microscopic particles. It 
appears to me, under such circumstances, that 
the 6olor of the sugar cannot, in any sense, 
be said to have been changed, but rather that 
it has been disguised. 

One other observation will, I think, expose 
the true nature of this transaction. I am not 
aware that the obligations of citizens to the 
government are less solemn or less impera- 
tive than those of one citizen to another. 
Suppose, gentlemen, that a contract had been 
made and the money paid down, by which one 
of you agreed to deliver sugar above No; 12 
Dutch standard in color, and suppose that, as 
has been proved here, it were possible to im- 
part to sugai of a dark hue a lighter appear-' 
ance by putting into it gypsum or chalk, or 
some other coloring-matter: your contract in 
the case supposed Would (like the obligation 
of the importer to pay so much to the govern- 
ment, in case his goods are above No. 12 
Dutch standard) be to give to the purchaser 
sugar above No. 12 Dutch standard in color. 
In both cases the same mode of classification 
is referred to. In both cases the same phrase 
is used to indicate the kind of sugar that is 
the subject-matter of the obligation. The 
obligation is, in the one case, to pay the duty 
specified in the act, if the sugar be of a cer- 
tain color; in the other, to deliver, for a price 
already paid, sugar of a certain specified col- 
or. Would you conceive yourselves at liberty 
to take sugars of No. 6 in color, and put into 
them gypsum or chalk, and tender them to 
. the party with whom you had contracted, aa 
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sugars above No. 12? AYould you expect him 
to listen to you, if you should say, "I contract- 
ed to give you sugar above No. 12 Dutch 
standard in color; but what is the Dutch 
standard of color? You can only know by 
looking at it through a glass bottle. You can 
go to the appraiser's office and compare the 
sugar I offer with sugar above No. 12 Dutch 
standard, and if the colors are the same I 
claim the right to tender it, notwithstanding 
it is in fact No. 6 sugar, and I have used chalk 
or gypsum to make it appear of a lighter col- 
or.'* Can any man mistake as to the pro- 
priety of such a course? It appears to me 
that there is no difference between the two 
cases, and the device by which a seller would 
give a false appearance of lightness is of the 
same character, and must have the same le- 
gal effect, as the device by which the im- 
porter would give to these sugars a false ap- 
pearance of darkness. 

If that view be correct, then, gentlemen, in 
this case the importer, consignee or agent, has 
mixed charcoal with these sugars in order to 
disguise the true color, and make them ap- 
pear to be below No. 12 Dutch standard of 
color, when in point of fact they were above 
No. 12 in color, with intent to pass them at 
the custom-house as sugars of the lower grade; 
and if he has suppressed and concealed from 
the officers of the customs the fact that he 
has tampered with and sought to disguise the 
color of his goods, then, in my judgment, be 
has been guilty of a false appliance and fraud- 
ulent practice within the meaning of the stat- 
ute, and must abide the consequences which 
the law imposes. 

It may appear to some of you, gentlemen, 
that there has beeu but an innocent mistake 
as to thr law,— a false construction given to 
the statute. That for this mistake the confis- 
cation of the goods is too severe a penalty, 
especially as the consequences of that confis- 
cation fall, in great part, upon innocent par- 
ties, and to a considerable extent upon the 
representatives of a gentleman, now deceased, 
well known for his public spirit, his great 
mental activity and varied attainments. But 
you are not at lioerty to be influenced by 
these considerations. Mr. Gordon's ignorance 
of, or mistake as to the law, cannot excuse 
liim. He did this act at his peril; and if the 
act be an offense under the statute, the pen- 
alty of the law attaches. I will read to you 
in this connection, from the same authority 
which one of the counsel ha« cited, and then 
shall conclude my remains. 

In tne case which I am about to read, con- 
gress had enacted that where refined sugars 
were exported, a drawback or return of duty 
might De claimed. The law further provided 
that if any goods should be entered by means 
of any false denomination, they should be for- 
feited, unless it were shown that such false 
denomination happened by accident or mis- 
take, and not from any intention to defraud 
the revenue. The party in this case entered 
the goods as "refined sugars;" and claimed 
the drawback. They were, on the part of the 



government, alleged to be not refined sugars, 
but what are called "bastard sugars,"' and 
were seized as having been entered under a 
false denomination. The first point to be de- 
cided was whether the sugars were or were 
not refined sugars. The court held they were 
not. The claimant then urged that he thought 
they were, and that he had merely made a 
mistake in the construction of the law. The 
question thus arose whether this was such a 
mistake as brought him within the proviso of 
the statute exempting the goods from confis- 
cation when the false denomination was 
shown to be the result of mistake or accident. 

Now, upon this state of facts, which I hope 
you will bear in mind, as it closely resembles 
the state of the facts with which we have to 
deal, Judge Thompson, one of the *uost emi- 
nent judges that ever sat upon the bench of 
the supreme court of the United States, says: 

"The first inquiry which seems naturally to 
arise is, What is the nature and character of 
the mistake which will save the forfeiture? 
Is it restricted to some matter of fact, or does 
it include mistake as to the application of the 
law r to the subject thus falsely denominated, 
the qualities of such sugars being fully known 
to the person making the entry? I cannot 
think that, upon any sound construction, the 
proviso can cover mistakes of the latter de- 
scription. Such are purely mistakes of law, 
and it is a principle too well settled to admit 
of being drawn in question, that ignorance or 
mistake of law furnishes no excuse in aiiy 
case, civil or criminal. * * * And if the 
term 'mistake* does not include error of judg- 
ment as to matter of law (as I think it does 
not), I am unable to discover any ground up- 
on which the false denomination can be said 
to have happened by mistake or accident; and 
the only remaining question is, whether this 
was done with an intention to defraud the 
revenue, within the sense and meaning of the 
proviso; and it appears to me that it follows 
as a matter of course that if the entry was 
by design, and not by mistake or accident, the 
legal consequence is that it was done to defraud 
the revenue. * * * Admitting that he him- 
self honestly Delieved that his sugars were re- 
fined sugars, within the meaning of the law, 
and that he was entitled to the drawback, 
still it amounts to no more than a mistake or 
error of judgment upon the law, and does not 
protect the sugars from forfeiture." 

If that be the law, gentlemen, and I see no 
reason to doubt it, for the same principle is 
affirmed in a ease decided by the late judge 
of the Southern district of New York, then 
the circumstance that the owner of these 
goods believed that he might lawfully put 
charcoal into them and lawfully withhold the 
knowledge of that fact from the custom-house 
authorities, and that he thereby and within 
the meaning of the law degraded the sugars 
and lowered their color, and converted them 
from sugars above No. 12 to sugars below No. 
12 in color, and that he might lawfully enter 
them as of the lower grade— though he hon- 
estly believe all this; such erroneous belief 
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and mistaken construction of the law afford 
him no excuse, and the goods are suhjeet to 
forfeiture. 

If, therefore, in conclusion, gentlemen, you 
helieve from the evidence that this sugar, aft- 
er it reached the purchaser's hands, was mix- 
ed with charcoal for the purpose of reducing 
its grade and making it appear to he helow 
No. 12 Dutch standard in color, when in 
point of fact before the introduction of such 
charcoal it was above No. 12 Dutch standard 
in color, and if you believe that Mr. De Ro, 
when he took his oath and made the entry, 
suppressed and concealed that fact, or did 
not disclose it to the custom-house officer, 
then that suppression and concealment, and 
the oath so taken by Mr. De Ro, were, in 
my judgment, a false appliance and practice 
within the meaning of the law, of which the 
consequence is a forfeiture of the goods con- 
tained in the invoice. 



Case No. 14,723. 

UNITED STATES v. CARICO. 

[2 Cranch, C. C. 446.] i 

Circuit Court, District of Columbia. April * 

Term, 1824. 

False Pretences— Books op Account. 

It is not an indictable offence at common law, 

to obtain aDd take "byrueans of false and fraudu- 

ulent pretences" from the compting-house of a 

merchant, sundry of his books of account. 

This indictment charged that the defend- 
ant [.Tames Carico], with force and arms, 
falsely and fraudulently, by means of false 
and fraudulent pretences, did obtain and take 
from the compting-house of one N. B. Van- 
zandt, two hooks of account of the value of 
five dollars, of the goods and chattels of the 
said N. B. V. against the peace and govern- 
ment of the United States. The defendant 
was found guilty. 

Mr. Wallach, for defendant, moved in ar- 
rest of judgment and contended that it was 
only a private injury, and not indictable at 
common law, or under any statute; and. if it 
were, the pretences should have been par- 
ticularly set forth, and averred to be false. 
Rex v. Wheatly, 2 Burrows, 1X25. 

Mr. Swann, for the United States. 

THE COURT (nem. con.) was of opinion 
that it was not an indictable offence, and ar- 
rested the judgment. 



Case No. 14,724. 

UNITED STATES v. CARLISLE. 

[4 Am. Law T. Rep. (U. S. Cts.) 231.] 

Circuit Court, E. D. Michigan. Nov., 1ST1. 

-Contracts — Construction — Acceptance — In- 
junction—Pleading. 
[1. The prosecutor of a qui tarn action (as to 
which there had been an agreement between him 
and the government relative to payment, out of 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 



any judgment obtained, of the expenses of the 
action, including "25 per cent, of a moiety, of 
the judgment" to an informer, and division Qf 
the balance between him and the government) 
wrote the postmaster general, after judgment 
was obtained, asking for his views and -instruc- 
tions as to how the 25 per cent, was to be paid, — 
whether it was to come out' of the moiety going 
to the government, or from the entire amount re- 
ceived, the balance to be divided between the 
government and him according to the terms or 
the law. In answer the postmaster general 
wrote, "The 25 per cent must first be deduct- 
ed," and then, after referring to certain ex- 
penses to be deducted, said. 1 "The remainder can 
then be distributed according to the terms of 
the law." Held, that the prosecutor's reply (tak- 
ing no exception to the terms stated in the post- 
master general's letter, but reciting the fact that 
a decree 'for distribution had been entered with- 
out deducting the 25 per cent., and suggesting 
that the clerk be authorized to pay 25 per cent, 
of the sum recovered and going to the govern- 
ment to satisfy the informer's claim, and then, 
after reciting that his expenses would be 16 
per cent, of his moiety, stating that he proposed, 
when he received it, to pay into the treasury 12 
per cent, of his moiety, after deducting 16 per 
cent, for expenses, and adding that this would 
be more favorable for the government than "the 
terms indicated by your letter") contained a rec- 
ognition of "the terms indicated" tas the* true 
terms, and a proposition in lieu thereof.] 

[2. The acceptance of the prosecutor's proposi- 
tion by the postmaster general did not give the 
government a mere personal claim against the 
prosecutor for the 12 per cent., but vested in it 
an interest to that extent in his moiety of the 
judgment fund; so that, the decree for distribu- 
tion having provided for payment to him of a 
moiety, without any deduction on account of the 
25 per cent., he will be treated as a trustee of the 
fund for the government, to the extent of the 
12 per cent.] 

[3. The sending by the postmaster general, to 
the clerk of the court in which the qui tarn action 
was pending, of a letter directing him to pay the 
25 per cent, to the informer, from the moiety 
going to the government, "as suggested in C.'s 
(prosecutor's) letter," which was inclosed, was 
an acceptance of the prosecutor's proposition.] 

[4. Where the answer to a bill for injunction 
admits that defendant wrote certain letters, a 
denial therein that the construction given there- 
to by complainant is correct will not entitle de- 
fendant to a denial of the injunction, the con- 
struction thereof being for the court.] * 

This was a bill in equity filed by complain- 
ants to recover from defendant Carlisle a 
portion of a certain judgment fund to which 
the United States, set up equitable rights by 
virtue of certain agreements between the 
postmaster general and Carlisle. The facts 
are as follows: In November, 136S, a judge- 
ment was recovered in a qui tarn action, 
wherein Carlisle was qui tarn prosecutor 
against Calvin F. S. Thomas and others for 
frauds committed in furnishing supplies to 
the post office department. Indictments had 
also been found against the parties who com r 
mirted the frauds, and the qui tam actions 
were subsequently brought to recover the 
penalties and damages under the fraud act 
of March 2, 1S63 (12 Stat. 696). It was aver- 
red in the bill that Carlisle, who was then 
special agent of the treasury, agreed to re r 
imburse the United States for all expenses 
incurred, advances made, and assistance renr 
dered in the prosecution of these qui tam acr 
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tions, out of such judgment as should be re- 
covered in those cases; that certain sums 
paid for assistant counsel to aid the district 
attorney, and for the salary of an assistant 
in the investigation of the cases and other 
outlays, together with 25 per cent, of a moi- 
ety of the judgment to be recovered, which 
was to be paid to an informant for impor- 
tant information, should be first deducted 
from the gross amount of the judgment, and 
the remainder be divided in equal portions 
between the government and the prosecutor. 
The existence of this understanding between 
the government and the defendant Carlisle 
was evidenced by the correspondence, between 
the late Postmaster General Randall and Car- 
lisle. Tacitly admitting the facts above stat- 
ed, Carlisle writes, under date of November 
25, 1868, to "learn the views and receive the 
instructions" of the department relative to the 
disposition of the judgment fund. The reply 
of the postmaster general directed such a dis- 
position of the fund as was contemplated in 
the agreement averred in the bill and given 
above. Carlisle again, on February 10, 1869, 
writes the postmaster general, and without 
excepting to the terms of distribution pro- 
posed, requested that authority may be given 
to the clerk to pay the 25 per cent, of one 
moiety of the judgment from the moiety of 
the government, and proposes on his part, ia 
case this advance is made by the government 
"to pay into the treasury, when he receives 
it, twelve (12) per cent, of the moiety going 
to him (the prosecutor), after deducting six- 
teen per cent, for expenses." To this offer no 
answer was given directly to Carlisle, but 
he admitted, and it was further in proof, that 
the letter containing Carlisle's proposition was 
sent to the clerk of the district court for the 
E. D. of Michigan, by the postmaster general, 
with instructions to pay the money to the in- 
former in accordance with the letter of Mr. 
Carlisle, "herewith sent," and such money was 
accordingly paid. The bill averred and the 
answer admitted the receipt by Carlisle of 
forty-three thousand five hundied and seven 
and 27 /ioo dollars, parcel of his moiety of said 
judgment, and also the payment by the Unit- 
ed States of the 25 per cent, to the informer 
—some $12,615. Carlisle refused payment of 
the 12 per cent, agreed to be paid and the 
bill was filed, praying to have him declared 
a trustee for complainants of 12 per cent, of 
his moiety of said judgment after deducting 
16 per cent for costs and expenses, and ask- 
ing that he be compelled to pay to complain- 
ants 12 per cent, of 84 per cent, of the por- 
tion of his moiety which he had received, and 
to enjoin him from receiving, and the clerk 
from paying, any further portion of said 
moiety until satisfaction of complainant's rights 
in the premises. The motion for a temporary 
injunction was argued and granted. On final 
hearing on pleading and proofs, the injunc- 
tion was made perpetual, as appears in the 
opinion of the court. The decision upon the 
motion is given first in order. 



A. B. Hayward, U. S. Dist Atty., and H. 
H. Swan, Asst. U. S. Dist. Atty. 
Alfred Russell, for defendants. 

LCXNGYISAK, District Judge. The decision 
of this motion depends almost entirely upon 
the construction to be given to Carlisle's let- 
ter of February 10, 1869, Schedule C of the 
bill, and the question of acceptance by com- 
plainant of the proposal therein contained. In 
order to arrive at a true construction of that 
letter it is necessary to go back and examine 
the preliminary steps leading to it and con- 
stituting the consideration for the proposition 
contained in it. If it be true, as alleged in the 
bill, that the 25 per cent, reward paid to 
Brown by complainant out of its moiety, was. 
by the original agreement, to be deducted 
from the whole amount recovered, before dis- 
tribution, then it (the amount so paid) was to 
come out of the judgment found, and as be- 
tween these parties constituted a claim upon 
it of which the moiety of each was to bear 
its part, and the letter of February 10, 1869, 
proposing to complainant that it pay the 
whole amount going to Brown out of its 
moiety, and that Carlisle would pay to com- 
plainant 12 per cent, of his moiety after de- 
ducting 16 per cent for expenses, was simply 
a proposition to charge his moiety with said 12 
per cent, in favor of complainant, in lieu of the 
charge which was before upon it in favor of 
Brown; the considerationfortheproposition be- 
ing, that the complainant would assume and pay 
and thus relieve defendant's moiety from the 
entire charge in favor of Brown. Was there 
any such original agreement then, as stated 
in the bill in relation to the manner in which 
the 25 per cent, going to Brown was to be 
paid? The answer positively denies any such 
agreement, and if that was all, the motion 
should no doubt be denied. But when the 
question appears first to have suggested it- 
self to defendant, as to what fund the 25 
per cent to Brown was to be paid from, he 
seems himself to have been in doubt, and in 
his letter of November 25, 18C8 (Schedule B 
to bill) he says, "I desire to learn the views 
and to receive your instructions as to how and 
the manner in which the 25 per cent, is to be 
paid; whether it is to come from the moiety 
going to the government or whether it is to 
be paid from the entire amount received and 
the balance divided between the Government 
and prosecutor, according to the terms of the 
law." In reply to this letter he is informed, 
under date of January 7, 1868 (Schedule A of 
the bill), as follows: "In reply you are in- 
formed that the 25 per cent, must first be 
deducted," and thereafter mentioning certain 
other matters which will be noticed hereaft- 
er, adds: "The remainder can then be dis- 
tributed according to the terms of the law." 
It seems that before the letter was received 
by defendant a decree of distribution had 
been entered without deducting the 25 per 
cent. On receipt of it, however, defendant in 
reply wrote his letter of February 10, 1869. 
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In tins letter he takes no exception to tbe 
terms proposed, but on the contrary, after re- 
citing the fact of the entry of decree of dis- 
tribution as above stated, and making some 
observations in regard to it, he says, "In this 
view of the case 1 would respectfully suggest, 
in order to cancel the claim which is made 
by the person giving the information" (mean- 
ing Brown) "that the clerk be authorized to 
pay 25 per cent, of the sum recovered and 
going to the government," and then after stat- 
ing that his expenses over and above his tax- 
able costs will be 10 per cent, of his moiety, 
adds (speaking of himself in the third person 
as the prosecutor) as follows: "He proposes, 
however, to pay into the treasury, when he 
receives it, 12 per cent, of the moiety going to 
him, after deducting 16 per cent, for expenses;" 
and the letter closes as follows: "By this rul- 
ing of the court and the proposal of the pros- 
ecution it will be seen that the government 
gains more than it would under the terms in- 
dicated by your letter of the 7th ult;" thus 
clearly indicating that, 1st, "the terms indicat- 
ed" by the letter to 'defendant of January 7, 
1S69, directing that the amount going to 
Brown should be deducted from the whole 
sum recovered before distribution, were rec- 
ognized as the true terms, and, 2nd, that the 
proposition of February 10th, 1869, was in 
lieu of such terms. 

I hold, therefore, with the light I now have, 
that the proposition contained in the letter of 
defendant Carlisle of February 10th, 1869, if 
accepted by complainant, would vest in com- 
plainant an interest in defendant's moiety of 
* the judgment fund in controversy equal to 12 
per cent, thereof after deducting 16 per cent, 
therefrom for his expenses; and that such 
interest, standing upon the record as it does, 
in defendant's name, he must be treated for 
the purposes of this motion as a trustee of 
the fund to that extent for complainant. It is 
true it is denied in the answer that the con- 
struction above given to the letters referred 
to is correct. But he admits that he wrote 
the letters, and the letters being so admitted 
then* construction is for the court. Denials 
in an answer, in order to entitle a defendant 
to a denial or dissolution of an injunction, 
must be of facts, and not of conclusions 
where the facts are admitted. 

Some stress was laid upon the use of the 
words "when he receives it" in the proposi- 
tion of defendant of February 10, 1869, and 
it was argued that the use of the words create 
if anything a mere personal obligation to pay 
the 12 per cent, when he should receive it, 
and does not create any interest in complain- 
ant in the fund itself, and therefore there is a 
complete remedy at law, and this court as a 
court of equity has no jurisdiction in the 
premises. I think that, in view of all the 
antecedent and surrounding circumstances, 
these words "when he receives it," must be 
deemed to mean, as I have no doubt the 
writer did mean, "when the same shall be 
paid in." In support of this construction it is 
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to be observed that the 12 per cent, proposed 
to be paid into the treasury was "of the 
moiety" going to defendant, that is, part and 
parcel of such moiety, eo nomine. 

The only question that remains to be con- 
sidered is, whether the defendant's proposal 
of February 10th, 1869, was accepted by com- 
plainant. No notification of acceptance seems 
to have been given direct to the defendant. 
On receipt, however, of defendant's letter of 
February 10th, or soon thereafter, under date 
of February 27, 1S69, the postmaster general, 
who had charge of the matter for complain- 
ants, and with whom all the transactions and 
correspondence in the matter was had, en- 
closed defendant's letter of February 10, to 
the clerk of the court, and instructed him in 
substance to pay the 25 per cent, going to 
Brown from the moiety going- to complain- 
ant "as suggested in Mr. Carlisle's letter," 
and the same has been paid accordingly, so 
far as received by the clerk. This was an 
acceptance in fact, and from the fact that 
defendant's letter containing the instruc- 
tions was sent with the instructions, and in 
express terms made the basis of them, it 
would seem that it was anticipated that the 
clerk would retain tne 12 per cent, after de- 
ducting 16 per cem. and pay the same into 
the treasury, holding defendant's letter of 
February 10 as his voucher therefor as 
against defendant, which, as the case now 
stands, I think he was fully authorized to 
do. The clerk's office is a public office. The 
matters concerned were matters appearing hy 
the public records in his office. The instruc- 
tions of the postmaster general to the clerk, 
inclosing defendant's letter, became a part of 
those records. Those records are notice to all 
the world of what they contain, especially to 
parties to them. I think, therefore, there 
was a sufficient acceptance to make the pro- 
posal binding upon the parties. I have there- 
fore said nothing about the amounts alleged 
in the bill to have been advanced by com- 
plainants to defendant Carlisle, to aid him 
in the prosecution of the suit, because if there 
was anything of that, it was all merged in 
the compromise based upon Carlisle's letter 
of February 10, 1S69, and as that compro- 
mise has sufficient foundation to stand upon 
without those items, they are of no conse- 
quence in the present consideration. Being 
of opinion, therefore, that at least a prima 
facie case is made out against the defendant 
Carlisle, and that therefore, so much of the 
moiety of the fund in question goingto Carlisle 
as is necessary to meet the claim of com- 
plainant upon that moiety should be retained 
in the clerk's hands until the case can be pre- 
sented and fully heard upon its merits, 
an injunction will be allowed to issue as 
against him. The defendant Davison is 
clerk of the court in whose hands as such a 
portion of the fund in dispute now is, and the 
residue will eventually come. The object of 
making him a party defendant was solely 
to restrain him from paying over the fund to 
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Carlisle until thp merits of the case can be 
litigated between him and the complainant. 
The whole object sought would probably be 
accomplished by the injunction against Car- 
lisle alone; but inasmuch as Davison admits 
that he -threatens to pay over the fund to 
Carlisle, regardless of the claims set up by 
complainant, I think complainant is en- 
titled to an injunction against him also. 
The motion for injunction is granted as 
against both defendants, but it must be so 
modified as to restrain Carlisle from receiv- 
ing and the clerk from paying over to him 
only 12 per cent of the whole amount of the 
moiety decreed to Carlisle, less 16 per cent, 
thereof. 

The case was subsequently heard on plead- 
ings and proofs and taken under advisement 
by the court. The opinion of the court on the 
final hearing, was as follows: 

LONGYEAR, District Judge. When the 
case was before the court on the motion for 
a preliminary injunction, the questions in- 
volved, as presented by the pleadings, were 
fully considered. In the light in which the 
case was thus presented it was held "that 
the proposition contained in the letter of de- 
fendant Carlisle of February 10th, 1S69, if 
accepted by complainant, would vest in com- 
plainant an interest in defendant's moiety of 
the judgment fund in controversy, equal to 
12 per cent, thereof after deducting 16 per 
cent, therefrom for his expenses; and that 
such interest standing upon the record, as it 
does, in defendant's name, he must be treat- 
ed * * * as a trustee of the fund to that 
extent, for complainant" It was also then 
further held, that a sufficient acceptance by 
complainant of Carlisle's proposition in his 
said letter of February 10th, 1S69, to make 
the terms of that proposition binding upon 
the parties appeared by the pleadings. I can 
see nothing in the proofs which have since 
been taken that tends - change or modify 
the conclusions thus arrived at upon the 
pleadings; on the contrary, I find much in 
those proofs tending to confirm those conclu- 
sions. The proofs show that the transactions 
between the postmaster general and Car- 
lisle, out of which this suit has arisen, were 
contracted in a very loose and bungling man- 
ner; and if they were left to stand entirely 
upon the proof of what took place between 
them, without the light thrown upon those 
transactions by their letters, it would be very 
difficult to say just what those transactions 
were, and what rights and liabilities, if any 
were created. By the letters, however, it ap- 
pears that the postmaster general and Car- 
lisle never had any doubts whatever upon 
those points, but on the contrary, that they 
Understood each other perfectly well. The 
only doubt Carlisle seems to have entertained 
at any time was that expressed in his first 
letter to the postmaster general (Nov. 25th, 
186S), relating to the reward of 25 per cent! 
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to be paid to Brown, and that was (quoting 
his language) -'whether it should come from 
the moiety going to the government, or 
whether it should be paid from the entire 
amount recovered, and the balance be divid- 
ed between the government and the prose- 
cutor, according to the terms of the law." 
In this letter Carlisle says to the postmaster 
general: "I desire to learn the views, and to 
receive your instructions, as to how and the 
manner in which the 25 per cent, is to be 
paid." In reply to this the postmaster gen- 
eral, in his letter of January 7th, 1S69, says: 
"The 25 per cent, referred to must first be 
deducted, as also must the sum paid assist- 
ant counsel ($500), and the amount paid Louis 
Brush ($853.12), your assistant, for services 
and expenses." So well satisfied was Car- 
lisle with this reply that we find him filing 
a copy of it m the case in which the judg- 
ment to which it relates was recovered, with 
an indorsement in his own handwriting, as 
instructions to the clerk, as follows: "The 
proportions, I think, in which distribution 
will be made, as indicated by the within, 
would be: Costs, 83 per cent.; informer's 
share, 25 per cent.; balance equally between 
government and prosecutor." It is this reply 
of the postmaster general to which Carlisle 
also alludes in his letter of February 10, 
1869, in which the new arrangement which 
constitutes the basis of this suit was propos- 
ed. It is difficult to conceive of a more com- 
plete or conclusive recognition or admission 
of an existing arrangement or agreement 
than what is shown by the above facts. 
Here then was a full and valid consideration ' 
for the proposition contained in Carlisle's let- 
ter of February 10, 1869. In fact the new 
arrangement, or agreement, which resulted 
from the proposition, was but a substitution 
for the former arrangement. 

When this case was before the court on the 
former occasion alluded to, it was held that 
the filing of Carlisle's letter of February 10, 
1869, with the clerk of the court, by the post- 
master general, with instructions to him to 
comply with so much of the terms as related 
to conditions to be performed on the part of 
the government, was such an acceptance of 
the propositions contained in said letter as 
made it binding in all its parts, on both par- 
ties. In addition to this we now have Car- 
lisle's express admission in his testimony, 
that he knew the above facts and that the 
postmaster general was acting upon the said 
letter. Thus the substituted arrangement 
was made as complete arid binding as it could 
be. It will not do to say that because the 
postmaster general in his instructions to the 
clerk of the court, accompanying Carlisle's 
letter, said nothing about the 12 per cent, 
but merely instructed the clerk to pay to 
Brown the 25 per cent, from the moiety go- 
ing to the government, it was no acceptance 
of the proposition in all its parts. The in- 
structions accompanied the letter and had ex- 
press reference to it All that was needed as 
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between the government and the clerk of tbe 
court, one of its own officers, was to confer 
upon tbe latter authority to do on the part 
of the government what was to be done by it 
under Carlisle's proposition. What was to 
be done by Carlisle in consideration of such 
performance on tbe part of the government 
would follow as a matter of course. A decree 
must be entered in this case making the in- 
junction heretofore issued perpetual, and for 
the payment to complainant by the clerk of 
the district court out of the moiety of the 
judgment against Thomas and others describ- 
•ed in the bill of complaint, adjudged to the 
defendant Carlisle, a sum equal to 12 per 
cent of said moiety, after deducting from 
said moiety 16 per cent, for expenses, etc., 
and for co3is to complainant as against the 
defendant Carlisle, but without costs as 
against the defendant Davison. 



Case MTo. 14,785. 

UNITED STATES v. CARLTON. 

[1 Gall. 400.1 1 

Circuit Court, D. Massachusetts. May Term. 
1813. 

Practice at Law — Question of Law — Appeal — 
Immaterial Errok. 

1. It is error for the court to declare a ques- 
tion of law to be a question of fact. 

2. Although an error appear on the record, 
yet, if in distinct pleadings, a complete bar is 
shown to the action, the judgment must be af- 
firmed. 

[Cited in McNulty v. Batty, 2 Pin. 58.] 

[In error to the district court of the United 

States for the district of Maine. 
[This was an action by the United States 

against William Carlton.] 

STORY, Circuit Justice. What constitutes 
4in importation is, when all the facts are 
given, a question of law. Under the circuni- 
•stances of the present case, the judge in the 
-court below ought to have instructed the 
jury, at what time the importation in point 
of law took place, so as to attach the right 
to duties thereon, if they believed the evi- 
dence; and not have left the whole as a mat- 
ter of fact for their consideration. There 
was error, therefore, in deciding that it was 
si mere question of fact proper for the con- 
sideration of the jury, as the judge below 
seems to have held. I say "seems to have 
"held," for the language is singularly obscure, 
■and can have no other rational interpretation. 
This error would, in general, be a sufficient 
ground for a reversal of tbe judgment But 
it appears from the pleadings (on the tech- 
nical accuracy of which we give no opinion), 
that the defendant, on the day the bond be- 
•came due, tendered the full sum contained 
In the alternative of the condition of the 
"bond, in discharge thereof. This we have 
fceld in U. S. v. Thompson [Case No. 16,486], 

i JReported by John Gallison, Esq.] 



to be a legal discharge thereof; and as there- 
fore in no event could the United States have 
had judgment on the facts admitted by the 
pleadings, we are bound to affirm the judg- 
ment, notwithstanding the error in the opin- 
ion of tbe court. 
Judgment affirmed. 



Case No. 14,736. 

UNITED STATES v. CARNOT. 

[2 Cranch, C. C. 469.] i 

Circuit Court, District of Columbia. May 
Term, 1824. 

Larceny — Bank-Notes — Witness — Intehest — 
Juitr de Medietate Linguae. 

1. The owner of the goods stolen, after having 
released to the United States and to the prisoner, 
all his interest in the fine, is a competent witness 
for the United States, and may be examined gen- 
erally. 

2. A foreigner in Virginia is entitled to a jury 
de medietate linguae. 

3. Bank-notes are not goods and chattels, and 
cannot be the subject of larceny at common law. 

The prisoner [Alexander Carnot] was in- 
dieted at common law, for stealing certain 
bank-notes, the property of W. B. Stewart, 
to wit, two bank-notes of the Bank of Vir- 
ginia, and one ten-dollar bank-note of the 
Bank of the United States. W. B. Stewart, 
the owner of the notes, was called to testi- 
fy for the United States, and stated that he 
had collected $95, which he had laid by in 
his desk to pay a particular debt; that he 
had not seen it for two or three days, when 
going to his desk, he missed $60. That he 
asked bis wife, who denied she had taken it. 
and said it must have been taken by the 
Frenchman, (meaning the prisoner.) 

THE COURT here interposed and stopped 
the witness, and, asked if it was agreed that 
he should be examined generally. 

Mr. Taylor, for the prisoner, objected to 
the witness because he was entitled to one 
half of tbe fine which the court might im- 
pose. 

Mr. Swann, the district attorney, obtained 
a release from the witness to the United 
States, and to the prisoner of all right to the 
fine; and the court permitted the witness 
to be examined generally. 

Mr. Ramsay, for the prisoner, in argument 
to the jury said that the prisoner might have 
required a jury de medietate linguae. 

THE COURT (THRUSTON, Circuit Judge, 
absent) intimated a doubt upon that point, 
as it was not allowed in Maryland. 

Mr. Herbert afterwards produced **The 
Richmond Inquirer" of November 4, 1823 
(volume XX., No. 52), in which it is stated 
that in the case of U. S* v. Cartacho [Case No. 
14,738], in the circuit court of the United 
States, before Mr. Chief Justice Marshall 
and Judge St. George Tucker, "the court, ac- 

■ i [Reported by Hon William Cranch, Chief 
Judge.] 
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cording to the motion of the prisoner's coun- 
sel, directed the discharge of the jury that 
had been previously summoned, and that a 
new array should he impanelled, one half of 
which to he foreigners, who were not citi- 
zens of the United States." See, also, the 
Revised Code of the Virgina Laws (page 101. 
§ 13), that "juries de medietate linguae may 
be directed by the courts respectively." 

Verdict, guilty. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) arrested the judgment, upon 
the authority of the case of U. S. v. Bowen 
[Case No. 14,628], at April term, 1817; bank- 
notes not being goods and chattels at com- 
mon law. 



UNITED STATES v. The CAROLINE. See 
Case No. 15,854. 



Case Itfo. 14,727. 

UNITED STATES v. CARPENTER. 

[20 Int. Rev. Ree. 137.] 

District Court, N. D. Georgia. Oct. 21, 1874. 

Internal Revenue— Ownership op Illicit Dis- 
tillery — Bond — Records— How Piiovex. 

1. Where the statute does not require a copy 
of a bond to be made and preserved, or the bond 
to be recorded or otherwise chronicled in a book 
or other place, the testimony of the proper officer 
that no bond has been given, as required by 
law, is to be taken as evidence of the fact with- 
out the production of the records of his office, 
which would not be admissible as evidence. 

2. Whoever aids in the act of illegal distilling 
is to be held responsible under the law without 
regard to ownership of the still or its product. 

[This was an information against W. W. 
Carpenter. Heard on motion for a new trial.] 

H. P. Farrow, U. S. Atty., and Geo. S. 
Thomas, Asst. U. S. Atty.* for the Govern- 
ment. 

Mr. Payne and W. F. Wright, for defend- 
ant. 

ERSKINE, District Judge. The United 
States attorney filed a criminal information 
against the defendant for carrying on the 
business of distiller without having given 
bond. The grounds relied upon for a new 
trial are, (1) X nat the court erred in permit- 
ting the witness, Holtzclaw (the collector of 
internal revenue), to prove by parol, over 
the objections of defendant, that he had ex- 
amined the hooks and papers in his office, 
and he had been unable to find the bond of 
the defendant on file there. Defendant's 
counsel insisting that the legal mode of prov- 
ing the facts would be, by the production, 
in open court, of the books and papers, or 
by showing, after diligent search, their loss 
or destruction, or that they were otherwise 
inaccessible to the court or defendant; and 
that parol evidence was not admissible, "be- 
cause the witness testified that the papers 
were in his office in Atlanta, and could'' 



(therefore) "have been reached by subpoena 
duces tecum." (2) "Because the court erred 
in ruling out that part of the evidence of 
Randolph Jones which proved that James- 
Carpenter, who was present with defendant 
and exercising acts of ownership, and while 
in possession and exercising acts of owner- 
ship, and in presence of said defendant, de- 
clared that the still was his, the said James 
Carpenter's, and not defendant's, the decla- 
j rations being made while he was engaged in 
! the acts constituting him. the said James, a 
distiller. 
The testimony was as follows, to wit: 
' Holtzclaw testified : "Have examined the 
( books and papers in my ofiice back to the 
j first of January, 1874, and found no bond 
executed by defendant as a distiller; have- 
made a pretty thorough examination. No 
such paper in my office, no bond filed, none 
given. Books and papers in my office." Ran- 
dolph Jones sworn: "Saw defendant and his 
son, James Carpenter, at a still-house in this 
district; saw defendant assist James in pour- 
ing some warm water upon some meal.'" 
Cross-examination: "James Carpenter, while 
at the still-house, told witness that he 
(James) owned the still-house, and that he 
made this declaration while in the still-house 
and exercising acts of ownership." 

When the statutory prerequisites are com- 
plied with (see the arts, passim), the appli- 
cant must make a bond with sureties, con- 
ditioned that he will faithfully comply with 
the law, etc. It is the duty of the collector 
to approve the bond, after which the party 
may begin distilling. It was not questioned 
that the collector is the proper custodian of 
the bond, after it has been approved by him. 
or that his office is the place to lodge and 
preserve it But it was urged that the legal 
mode of proving that no bond had been giv- 
en, was by the production, in court, of the- 
books and papers, or by showing their loss 
or destruction, or their inaccessibility; and 
that parol evidence was inadmissible be- 
cause Holtzclaw testified that the papers 
were in his office and could be reached by 
subpoena duces tecum. Holtzclaw swore 
that he had examined the books and papers 
in his office back to the 1st of January, 1874, 
and found no bond of defendant's— no such 
paper there; no bond filed, none given. 

It seems to me that the testimony disposes 
of the first objection taken; for as the stat- 
ute does not require a copy of the bond to be 
made and preserved, or the bond to be re- 
corded or otherwise chronicled in a book or 
other place, the production of books or pa- 
pers would not be admissible as evidence. 
Indeed, if the objection and its legal effect 
be fairly tested, it, in its consequences, goes 
to this extent; if no bond could be discover- 
ed in the collector's office, and the books and 
papers of his office were produced under a 
subpoena duces tecum, in court, and no evi- 
dence could be found in them, showing that 
defendant had given the bond as required by 
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law, or If given and approved, that the bond 
had since been lost or destroyed, the burden 
of proof would be shifted from the prose- 
cutor to the defendant. But as already re- 
marked neither the books nor papers would 
be legal testimony. So then, the burden of 
proof was changed when the witness, Holtz- 
claw, testified that no bond could be found 
in his office; that none had been filed; fur- 
ther, that none had been given. See Elkins 
v. State, 13 Ga. 435. 

As to the second point, that the court erred 
in ruling out the admissions of James Car- 
penter made in the presence of the defend- 
ant, that he, James Carpenter, and not the 
defendant, owned the still, (still-house says 
the evidence) ; and that this declaration was 
made while said James was exercising acts 
of ownership, and engaged in acts which 
constituted him a distiller; the court was of 
the opinion that this testimony was irrele- 
vant. It will be remembered that, in misde- 
meanors, all contrivers, aiders and procurers 
are pxineipals. And the statute does not make 
it an ingredient, that the party carrying on 
a distillery shall be the owner or part owner 
of the still. The admission was made while 
James Carpenter was doing acts which con- 
stituted him a distiller and the defendant 
was assisting by pouring warm water upon 
meal. Therefore, if the defendant did, in 
the least degree assist in procuring or contriv- 
ing the committing of the illegal act, he 
would not in anywise be excused because 
the still belonged to another. And it may 
be remarked that the evidence is, that James 
Carpenter, in the defendant's presence, said 
that the still-house was owned by him, 
(James) and not by defendant; which lan- 
guage, if taken in a general sense, would not, 
strictly speaking, mean the vessel and ap- 
paratus, but simply the house. But as the 
expression "still-house" may have been in- 
tended, before used by James Carpenter, to 
include the still, the defendant should have 
the doubt resolved in his favor. And this 
might have been favorable to a new trial, if 
the act of congress had made ownership an 
element in constituting a person a distiller. 

Motion for a new trial overruled. 
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UNITED STATES v. CARPENTIER. 

[Hoff. Dec. 81.] 

District Court, N. D. California. 1864. 

Mexican' Land Grant— Decree of Confirmation 
—Objections to Survet. 

[Act May 6, 1864 (13 Stat. 69), giving persons 
claiming lands within the San Ramon rancho 
the right to test the correctness of the location 
of the lands confirmed to the claimants of that 
rancho, notwithstanding any official or approved 
survey under said decree of confirmation, and 



notwithstanding any stipulation or consent given 
by the district attorney authorizing such loca- 
tion, does not give the district court power to 
revise a decree of confirmation rendered by it, 
under an agreement between the claimant and 
the district attorney, in conformity with which 
the location was made, no mistake having occur- 
red, and the consent of the United States author- 
ities being deliberately given.] 

[This was a claim by H. W. Carpentier for 
the rancho San Ramon in Contra Costa 
county.l 

HOFFMAN. District Judge. This case 
comes up on objections to the survey, filed 
on the part of the United States and of cer- 
tain persons intervening in the suit The 
circumstances of this case are, in some re- 
spects, peculiar. A statement of the various 
proceedings had in it is therefore necessary. 
The grai.t under which the land is claimed 
was made by Governor Figueroa on the 10th 
June, 1833, to Bartolo Pacheco and Mariano 
Castro. Under this grant two claims, each 
for an undivided half of the land, were pre- 
sented to the board. One of these claims 
was in the name of Rafaela Soto de Pacheco, 
and in the other that of Domingo Peralta. 
The claim of Pacheco was rejected by the 
board, for some defect in the mesne con- 
veyances; but that of Peralta was confirmed. 
Both cases were appealed. 

The board had confirmed the claim of 
Peralta to "one-half of the tract called 'San 
Ramon* containing two square leagues of 
land, more or less." In the decree the bound- 
aries of this tract were set forth, and refer- 
ence was made to the diseiio which accom-> 
panied the expediente On the hearing of 
the cause in this court it appeared that the 
calls of the grant and the delineation on the 
diseiio described the tract with much cer- 
tainty, and as the quantity included within 
these limits was understood to be but slight- 
ly in excess of two leagues, the claim was 
confirmed to one-naif of the tract within the 
boundaries, but without limitation as to 
quantity. This decree was entered on the 
2d day of March, 1857. From this decree 
the United States appealed, April 1, 1857. 
On the 5th January, 1858, the district at- 
torney having been advised by the attorney 
general that the United States did not desire 
to prosecute the appeal, filed the usual con- 
sent that the order granting the appeal be 
vacated, and that an order be entered allow- 
ing the claimant to proceed on the decree 
of this court as on final decree. This order 
was accordingly made on the same day. On 
the 13th of the succeeding month, the claim 
of Pacheco, for the otner moiety of the 
rancho, was confirmed without opposition, 
and on the 15th a decree was entered in 
which the tract was described by metes and 
bounds in the same terms as in the decree 
entered in favor of Peralta. As the attorney 
general had already abandoned the appeal 
in the latter case, no appeal was taken from 
the decree in favor of Pacheco. On the 10th 
March, 1858, a notice was given by the dis- 
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trict attorney of a motion to open the decree 
in the Peralta ease. In support of this mo- 
tion affidavits were filed, showing that the 
land included within the boundaries was of 
the extent of about four leagues, instead of 
two leagues, as had been previously suppos- 
ed. On the 3d December, 1So9, an amended 
decree was entered. The opinion of the 
<?ourt, delivered at the time, sets forth the 
reasons for its determination, but its atten- 
tion does not appear to have been called to 
the fact that more than two terms had 
elapsed since the entry of the decree which 
was thus set aside and amended. No simi- 
lar amended decree was entered in the 
Pacheco case, although a motion was made 
to the effect, which was overruled, proba- 
bly because the proper notices had not been 
served. The motion however, was not re- 
newed. 

To this amended decree the claimant in the 
Peralta case strenuously objected, contend- 
ing that, by a just interpretation, the grant 
was for a tract with fixed boundaries, and 
not for a certain quantity of land, and, more- * 
over, that the decree of this court, and the 
dismissal of the appeal taken by the United 
States, with the consent of the district at- 
torney, that the decree should be deemed 
final, deprived this court of all authority to 
alter or amend it. The claimant accord- 
ingly appealed from the decree as amended, 
.and the proceedings were pending until June 
4, 1862. On that day Mr. Delia Torre, for- 
mer district attorney, and who, by appoint- 
ment of the attorney general, represented 
the interests of the United States, by an 
agreement with Mr. Carpentier, who repre- 
sented the claim of Peralta, submitted a de- 
cree to the court to which both parties con- 
sented. By the terms of this decree the 
claimant was to be restricted to the quantity 
of two leagues of land, but he was to be 
allowed to select that quantity anywhere 
within the exterior boundaries provided it 
was in one tract. In consideration of this 
Mr. Carpentier consented to abandon the ap- 
peal he had taken from the second decree of 
this court, and to forego any rights he had 
acquired under the first decree, the dismissal 
of the appeal from it, and the consent to its 
finality by the United States. On the same 
day, June 4th. a similar amended decree was 
entered in the Pacheco case. Under the de- 
cree in favor of Mr. Carpentier, who had been 
substituted as claimant in place of Peralta, 
a survey was made, which on application of 
certain parties holding under Romero, the 
claimant of an adjoining tract, was ordered 
into court. 

Numerous depositions were taken on either 
side, and the case was still pending when, 
on the 6th May, 1S64, a special act of con- 
gress [13 Stat. 691 was passed, the effect of 
which has now to be considered. By this 
act it is in substance provided, that any per- 
sons claiming, whether as pre-emptors, set- 
tlers or otherwise, any of the lands included 



within the exterior boundaries of the San 
Ramon rancho, shall have the right "in all 
courts" to test the correctness of the location 
of the lands confirmed to the claimants of 
that rancho, notwithstanding any official or 
approved survey thereof, now or hereafter to 
be made, under said decree of confirmation, 
and notwithstanding any stipulation or con- 
sent given by the district attorney author- 
izing such locations. It is unnecessary to 
consider whether by this act there is given 
to the persons described in it the right to con- 
test in the state courts, at any time, the cor- 
rectness of any location which may hereafter 
be made, and approved by this or the appel- 
late court. It is enough to say that, at 
least, the right to contest in this court the 
correctness of the survey which has been 
made is clearly conferred, and this notwith- 
standing any stipulation or consent given by 
the district attorney, authorizing such loca- 
tions. 

Bound as I am to give effect to the will of 
the legislature, I have, nevertheless, felt great 
difficulty in determining how, and to what 
extent, the right proposed to be conferred shall 
be exercised. On two points involved in this 
cause there can be no reasonable doubt: (1) 
If the claimants are entitled to only two 
leagues, the survey and location that have 
been made are clearly not such as this court 
could approve, or as the surveyor, acting un- 
der the general instructions of the land of- 
fice, would have made. (2) The survey that 
has been made is admitted on all hands to be 
in strict conformity with the decree. It is in 
conformity not merely with the terms of the 
decree, but with its intent and meaning, and 
in accordance with the understanding em- 
bodied in the decree, by which the claimants 
agreed to relinquish their claim to have the 
whole tract within the exterior boundaries in- 
cluded within the survey, and to be limited to 
the precise quantity of two leagues, in con- 
sideration of being permitted to select the two 
leagues anywhere within the boundaries, pro- 
vided they were in one tract. This arrange- 
ment was deliberately made by the represen- 
tatives of the United States more than two 
years ago, and embodied in a consent decree. 
The survey that has been made is admitted 
to be such as the decree was intended to au- 
thorize. Under these circumstances, the con- 
testants dispute the "correctness of the loca- 
tion." It is evident that congress was un- 
der the impression that the only obstacle 
which prevented settlers and others from 
bringing this survey before the courts for cor- 
rection and reform was a stipulation and con- 
sent by the district attorney, authorizing the 
survey to be made in this form. They do 
not seem to have been aware that that con- 
sent was embodied in a final decree of this 
court, and that, so long as that decree stands, 
the survey must be held to be correct, for it 
conforms to the decree. That this court in 
passing upon the correctness of a survey, 
is limited to the inquiry whether it conforms 
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to the decree, has been explicitly decided by 
the supreme court. In the case of Fossat v. 
TJ. S. [2 Wall. (69 XJ. S.) 649]. recently before 
the supreme court, the decision of this court 
was reversed in part, on the ground that the 
survey approved by this court did not con- 
form to the decree of confirmation. 
■ In speaking of the action of this court, the 
supreme court says: "This direction of the 
court not only reformed the survey of the 
tract, as made by the surveyor general, but 
reformed the decree itself of the court, en- 
tered on the 18th October, 1858, in pursuance 
of which the survey had been made. The 
court assumed that the survey and location 
of the tract was not to be governed by the 
decree, but, on the contrary, that it was open 
to the court to revise, alter, and change it at 
discretion, and to require the surveyor gener- 
al to conform his survey to any new or 
amended decree. * * * The duty of the 
surveyor general under all these acts is to 
survey and locate the confirmed tract in con- 
formity with the decree. It is the only guide 
furnished him, and one of the first instruc- 
tions from the land office is as follows: *ln 
the survey of finally confirmed land* claims, 
you must be strictly governed by the decree 
of confirmation/ etc." It is to be remem- 
bered that in the case of IT. S. v. Fossat, 
the original suit had been between the Unit- 
ed States and the claimant alone. The loca- 
tion of the common line of division between 
the Fossat rancho and the adjoining rancho 
of Berreyesa was disputed. But Berreyesa 
was not a party to, the suit, nor had he, as 
the supreme court had expressly decided, any 
right to intervene in the proceeding. The 
decree of confirmation, therefore, of the Fos- 
sat claim, was made in a suit to which 
Berreyesa was a stranger, and by the terms 
of "the act of 1851 [9 Stat. 631], it was not 
to affect the rights of third persons. Under 
the provisions of the act of 1860 [12 Stat. 22], 
Berreyesa appeared for the first time as a 
contestant of the correct location of the di- 
viding line between himself and his neigh- 
bor. 

It would be hard to imagine a case where 
the rights of a party intervening, to have the 
common boundary of his own and a neigh- 
bor's rancho fixed as might appear to be 
just, and irrespective to the terms of any 
decree obtained by the latter in a suit be- 
tween himself and the United States, would 
be stronger. The supreme court, however, 
determined that this court had no authority 
to alter or amend its first decree, and that 
the inquiry into the correctness of the survey 
and location by the surveyor general, was 
merely an inquiry whether the survey was in 
conformity with the decree, from which, even 
on the intervention of a colindante, under 
the act of 1860, neither the surveyor general 
nor the court was at liberty to depart. The 
language of the supreme court on this point 
is clear and unmistakable. It has almost 
the air of a rebuke to this court for de- 



parting from what was supposed to be its 
former decree. To the same effect is the de- 
cision of the supreme court in the case of U. 
S. v. Folsoin (not reported), and in a recent 
act of congress by which the power of re- 
forming and correcting surveys, conferred on 
this court by the act of 1S60, is withdrawn, 
the surveyor general is required in all cases 
to strictly conform to the decree of confirma- 
tion. 

From the foregoing it is plain that, even if 
the parties objecting to this -survey were, 
like Berreyesa, persons for the first time- 
heard in the cause, the court could only in- 
quire whether the survey conformed to the 
decree, and it would not be at liberty, on 
hearing new allegations and proofs, to locate- 
the land in any other manner than that pre- 
scribed in the decree, notwithstanding that, 
on an examination of the original papers, and 
hearing proofs adduced by the intervener, 
it might believe the decree to be in some 
respects erroneous. A fortiori, it follows 
that, where the parties contesting claim un- 
der the United States, they are bound by the 
terms of a final decree entered by consent of 
the United States. This case is said to in- 
volve gieat hardships to a large number 
of most respectable persons. ' But I am un^ 
able to perceive how, under the law as ex- 
pounded by the supreme court, this court can 
pronounce a survey to be incorrect which 
is admitted to be in strict conformity with 
the final decree of confirmation. It may be 
said, however, that the decree itself should 
be vacated and set aside. But the recent act 
of congress gives no such power to this 
court. It admits certain parties to contest 
the correctness of the survey, notwithstand- 
ing any stipulation by the district attorney, 
authorizing such survey; but it gives no- 
power to the court to vacate or alter a final 
decree entered more than two years ago. 
That the court had no such power inde- 
pendently of the statute, the decision of the 
' supreme court, already cited, conclusively 
shows; and it will be noted that the reasons 
for its exercise were far stronger in that 
case than in this. For in this case the Unit- 
ed States, and people claiming under them r 
may not unreasonably be held bound by a 
decree in a suit to which the United States 
was a party; while in the Fossat Case, the 
person intervening was not a party to the 
suit when the decree was entered. -If it he- 
suggested that the court has the same power 
to set aside the last consent decree, as it had 
to alter and amend its first decree, the an- 
swei is plain. 

In assuming authority to amend its first 
decree, the court proceeded on two grounds t 
(1) The decree sought to be amended was 
founded on a mistake of facts. It was sup- 
posed that the laud embraced within the ex- 
terior boundaries was but slightly, if at all, 
in excess of two leagues. It was subsequent- 
ly ascertained to be more than four leagues 
in extent. The court therefore, by amending 
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its decree, merely entered such a judgment 
as, had it been apprised of the facts, it would 
have entered in the first instance. But, with 
the consent deciee, no mistake has occurred. 
All the facts were well known to the repre- 
sentatives of the United States. The con- 
sent was deliberately given, and the decree, 
which was thought to secure a great ad- 
vantage to the United States, was formally 
entered, with full knowledge of its effect and 
operation. I know not on what ground the 
United States, or persons claiming under 
them, can now ask that it be set aside. (2) 
At the time the decree was amended, the 
supreme court, by its then latest decision, 
was supposed to have declared that all de- 
crees of confirmation were simply interlocu- 
tory, and that the jurisdiction of the court 
over the case remained until a patent was 
issued. Under this view, it was natural to 
suppose that this court had, soon after the 
expiration of the term, power to amend its 
decree, especially where it had been mistaken 
as to matters of fact. But, in the last deci- 
sion rendered by the supreme court, the de- 
cree of confirmation is, as we have seen, 
declared to be a final and conclusive deter- 
mination of the boundaries and location de- 
scribed in it And this, not only as between 
the United States and the claimant and par- 
ties their privies, but as between the claim- 
ant and a neighbor who was not a party to 
the cause when the decree was entered, and 
when the boundary established by the decree 
is the common boundary line between his ' 
rancho and that of the claimant. But, even 
if this court had authority to set aside or 
disregard the decree under which this sur- 
vey has been made, it by no means follows 
that it could now direct the quantity of two 
leagues of land to be located as might appear 
to be just. 

It has already been stated that, by the first 
decree of this court, there was confirmed to 
the claimant the entire tract. This decree 
was afterwards amended, so as to restrict 
the claimant to two leagues, and no more. 
But this amendment was made, not only aft- 
er the expiration of the term, but after an 
appeal which had been taken by the United 
States had been dismissed by the order of the 
attorney general, and a consent given that 
the decree rendered should be final. Wheth- 
er, under these circumstances, this court had 
any authority to enter a new decree present- 
ed a difficult and doubtful question. 

The claimants, having appealed from this 
amended decree, had a right to the judgment 
of the supreme court whether (1) he had not, 
as he contended, by the terms of the original 
grant, a right to all the land within his 
boundaries, whatever might be its exteut; 
and (2) whether, by force of the first decree 
of this court, the dismissal of the appeal by 
the United States, and the consent that the 
decree should be final, his right to the whole 
tract was not res adjudicata beyond the pow- 
er of this court to disturb. When, therefore, 



[25 Fed. Cas. page 302] 

| the claimant consented to abandon his ap- 
peal, and to accept a decree restricting him to 
I two leagues, and the United States on their 
j part agreed that the two leagues might be 
located at his election, it is clear that if, by 
force of subsequent special legislation, or in 
any other wa>, the claimant is deprived of 
the consideration for his agreement, the 
whole agreement should be annulled, and he 
should be restored to his former position, with 
his right of appeal to the supreme court un- 
impaired. But tile special act referred to 
gives no authority to this court to effect so 
extensive and important a change in the 
whole posture of the case. It authorizes the 
parties named to "contest the correctness" 
of the survey, but it gives no authority to the 
court to vacate its decree, or to determine 
the correctness of the survey by any other 
rules, or on any other considerations than 
those by which it is governed in ordinary 
cases. 

Under the law as laid down by the su- 
preme court, I am compelled to pronounce 
any survey made in conformity with the 
decree of confirmation to be correct. As this 
survey is admitted to be in conformity with 
the decree of confirmation, it must therefore 
be confirmed. It is a satisfaction to me to 
know that, if this decision be erroneous, the 
recent law by which appeals from this court, 
in survey cases, are to be taken to the cir- 
cuit, and not to the supreme, court, affords to 
the parties interested an easy and expeditious 
remedy. 
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UNITED STATES v. CARR. 

[2 Cranch, O. C. 439.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1823. 

Criminal Pkactjce —Indictment— Indorsement 

of Pkosecutou's Name— Recognizance. 
- In cases of misdemeanor, the court in Alex- 
andria will not compel the traverser to plead to 
the indictment, until a prosecutor's name be in- 
dorsed; and the recognizance will be respited; 
unless the attorney of the United States shall 
satisfy the court that it is a case which ought to 
be excepted out of the general rule. 
[Cited in U. S. r. Hclriggle, Case No. 15,344.] 

Indictment for selling spirituous liquors 
without license. No name of a prosecutor 
was written at the foot of the indictment, as 
required by the Virginia statute of November 
13, 1792, c. 74, §§ 24, 25. Nor had the offence 
been presented by the grand jury, upon the 
knowledge of two of their body, nor upon the 
testimony of a witness called upon by the 
court, or the grand jury, according to the pro- 
visions of the Virginia statute of December 
2, 1793, c. 188, § 2. 

Mr. Taylor, for defendant [David CarrJ, 
objected to pleading until a prosecutor's name 
should be indorsed. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT (TIIRUSTOX, Circuit Judge, 
absent,) said that they* would not compel the 
defendant to plead to the indictment until a 
prosecutor's name should be indorsed, and 
that the recognizance should be respited. 

Mr. Swann, for the United States, stated 
that the recognizance had been returned by a 
justice of the peace, with the names of the 
witnesses, and he sent them to the grand 
jury; and that he could satisfy the court that 
it is a case which should be excepted out of 
the general rule, and a day was assigned to 
hear the witnesses. See the general rule of 
November term, 1807. 
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UNITED STATES v. CARR. 

[3 Sawy/302.] 

District Court, D. Oregon. March 23, 1875. 

extoutiox uxdeu color of office— collectok 

of Customs — Crimes Committed in 

Alaska— Jurisdiction. 

1. Section 12 of the act of March 3, 1825 (4 
Stat. 118), defining the crime of extortion under 
color of office, so far as officers of the customs 
are concerned, is an act relating to customs, and 
was therefore extended over Alaska by section 
1 of the act of July 27, 1868 (15 Stat. 240). 

2. Alaska being a place without the limits or 
any state or judicial district of the United States, 
within the meaning of section 14 of the act of 
March 3, 1825 (4 Stat. 118; Rev. St. § 730) this 
court has jurisdiction to try a person charged 
with the commission of a crime therein; pro- 
vided such person is found in the district of 
Oregon or first brought here. 

[Cited in U. S. v. Williams. 2 Fed. G2.] 

3. Section 5481 of the Revised Statutes, being 
passed June 22, 1874, after the cession of Alas- 
ka, is in force there from the time of its passage. 

[These were indictments against John A. 
Carr.j 
Rufus Mallory, for the United States. 
Joseph N. Dolph, for defendant. 

DEADY, District Judge. Two indictments 
(Nos. 420 and 444) have been found against 
the defendant, the collector of customs at 
Fort Wrangel, Alaska, charging him with 
the commission of the crime of extortion un- 
der color of office. The defendant demurs 
to the indictments. 

In support of the demurrer, it is maintain- 
ed: (1) That section 12 of the act of March 3, 
1825 (4 Stat. 118), defining the crime of ex- 
tortion under color of office was not extend- 
ed over Alaska by section 1 of the act of 
July 27, 18GS (15 Stat. 240), which only in- 
cluded "the laws of the United States, relat- 
ing to customs, commerce and navigation;" 
(2) that upon the cession of territory to the 
United States, as in the cession of Alaska, 
the laws of the United States are not ex- 
tended over it proprio vigore; and (3) that 
if the act of 1825, defining the crime of ex- 
tortion, was extended over Alaska upon its 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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acquisition by the United States, still this 
court has no jurisdiction to try the defend- 
ant for a violation thereof, because the juris- 
diction of this court over offenses commit- 
ted in Alaska is conferred by the act of 1868 
aforesaid, which only gives such jurisdic- 
tion for violation of that act and the laws re- 
lating to customs, commerce and navigation. 
To this it is replied by the prosecution: 
(1) That the act of 1825 defining extortion, so 
far as the defendant, a deputy collector of 
customs, is concerned, is an act relating to 
customs— a revenue law— and therefore in 
force in Alaska by means of the act of 1S6S 
aforesaid. (2) That said law being a gen- 
eral one for the punishment of extortion by 
any officer of the United States, was in force 
in Alaska proprio vigore from the time of 
its cession to the United States. (3) That by 
section 54S1 of the Revised Statutes of the 
United States, passed June 22, 1S74, the 
crime of extortion by an officer of the United 
States is defined, and that said act being 
passed since the cession of Alaska is in force 
there from the time of its passage, which 
was prior to the commission of the crime 
' charged in the indictment No. 444. (4) That 
although this court would not have jurisdic- 
tion of these offenses for the sole reason that 
they were committed in Alaska, unless the 
act defining the crime of extortion was pro 
tanto an act relating to customs, and there- 
fore extended over Alaska hy the said act 
of 180S; yet under section 14 of said act of 
1825 (Rev. St. § 730). if the law punishing ex- 
tortion was otherwise in force in Alaska, this 
court would have jurisdiction to try the de- 
fendant upon the charges, if it appears that 
this is the district in which he was found or 
first brought, because Alaska, the place* 
where the alleged crimes were committed, is 
without the limits of any state or district of 
the United States. 

The demurrers must be overruled. The act 
defining the crime of extortion, and providing 
for its punishment, includes officers of the 
customs, and so far it is an act "relating to 
customs," and is, therefore, in force in Alas- 
ka by virtue of section 1 of the act of July 
27. 1SG8, extending "the laws of the United 
States relating to customs, commerce, and 
navigation" over that country, if not proprio 
vigore. 

Besides section 12 of the act of 1825, de- 
fining extortion, having been re-enacted on 
June 22, 1874, as section 54S1 of the Revised 
Statutes,— after the cession of Alaska to the 
United States,— was, therefore, in force in 
that country proprio vigore at the time the 
crime charged in No. 444 is alleged to have 
been committed. This being so, the facts 
stated constitute a crime, of which this court 
has jurisdiction, it also appearing that it was 
committed without the jurisdiction of any 
particular state or district (section 14 of act 
of 1825; Rev. St. § 730); and that the defend- 
ant was first brought into this district, inde- 
pendent of the jurisdiction- specially confer- 
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red upou it by section 7 of the Alaska act of 
1868 (Rev. St. § 1957). 

The demurrers are overruled, but the de- 
fendant may be heard upon the same ques- 
tions in arrest of judgment if a verdict 
should be given against him on the trial. 

The defendant afterwards pleaded suilty and 
was fined. 

[For application for writ of habeas corpus, 
see Case No. 2,432.] 
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UNITED STATES v. CARR et al. 

[3 Sawy. 477.] i 

Circuit Court, D. California. Sept. 27, 1875.2 

Public Lands— California— Title— Appropria- 
tion for Public Uses— Dedication— Grant. 

1. The title of the city of San Francisco, un- 
der the Mexican law, was so far subject to the 
control of the former government, previous to 
the conquest and cession of the country, and of 
the United States subsequently, that portions 
of the lands within the limits claimed by the city 
.could have been reserved by those governments, 
respectively, for public purposes at any time be- 
fore the title had become, by action of the author- 
ities of the city, vested in private parties. 

2. As against parties having no title in them- 
selves, holding by intrusion, mere trespassers, 
the possession of the government for a hospital 
for infirm and disabled seamen, of a part of the 
four lots in the city of San Francisco, upon 
which the hospital is situated, under a deed from 
Ihe city authorities, with claim to the remainder 
of the lots for the same purposes, and tlie asser- 
tion of that claim by the removal of the intrud- 
ers, is an occupation for public uses of the 
whole premises, within the meaning of the act of 
congress of 1S64 [13 Stat. 333], which excepts 
from the grant to the city "all sites or other par- 
cels of land" which had been or were then occu- 
pied for such uses by the United States. 

[Cited in People v. Monk, 28 Pac. 1116.] 

3. The setting apart of the premises for a hos- 
pital by direction of the government, with the 
appropriation by congress of moneys to the sup- 
port of the institution, the construction of build- 
ings thereon, and inclosure of the land, show a 
dedication of the premises for a public use with- 
in the meaning of the decree and confirmatorv 
act of March S, 1806 [14 Stat. 4], both of which 
excepted from confirmation to the city parcels 
of land which had been previously reserved ox- 
dedicated to public uses. 

. This suit was brought to quiet the title to 
four fifty-vara lots, situated within the city 
of San Francisco, upon two of which stands 
the United States Marine Hospital. 

In June, 1851, commissioners for the con- 
struction of public buildings in San Francis- 
co, appointed by the secretary of the treas- 
ury, selected a place on what is known as 
"Rincon Point" in the city, as a suitable site 
for a marine hospital. Previous to the se- 
lection, and on the thirtieth of September, 
1850, congress had appropriated the sum of 
fifty thousand dollars for the construction of 
a marine hospital, to be located by the sec- 
retary of the treasury at or near San Fran- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.! 
2 [Affirmed in 08 U. S. 433.] 



Cisco. In August, 1852, and in August, 1S54. 
further appropriations were made for the 
completion of the building, and the arrange- 
ment and inclosure of the grounds upon 
which it is situated. But previous to the 
commencement of the building the commis- 
sioners applied to the city authorities of San 
Francisco for a conveyance of the city's in- 
terest in the land which had been selected. 
In accordance with this application an ordi- 
nance was passed by the common council 
of the city, directing the mayor to execute a 
conveyance of the right, title and interest of 
the city to a block of land consisting of six 
fifty-vara lots, four of which constitute the 
premises in controversy. Subsequently the 
hospital w r as erected on two of the lots, num- 
bered one and two of the blocks; and out- 
standing buildings connected with the hos- 
pital were constructed on two others of the 
lots, numbered three and four of the block; 
and these two were inclosed by a high fence 
connecting with the building. It is upon this 
deed and the subsequent use of the lots for 
a marine hospital that the United States re- 
ly. At the time the United States took pos- 
session of lots three and four there were sev- 
eral persons upon them, some of whom vol- 
untarily left, and others were removed by 
the marshal of the United States. The de- 
fendants claim under parties thus dispossess- 
ed, and assert title to the premises under an 
ordinance of the city of San Francisco, 
known as the "Van Xess Ordinance," from 
its author, passed on the twentieth of .Tune, 
1855. By that ordinance the city relinquish- 
ed and granted all her right and claim to the 
lands within her corporate limits, as de- 
fined by the charter of 1S51, to the parties in 
the actual possession thereof, by themselves 
or tenants, on or before the first day of Janu- 
ary, 1855, provided such possession was con- 
tinued up to the time of the introduction of 
the ordinance into the common council, or if 
interrupted by an intruder or trespasser, had 
been or might be recovered by legal process. 
This ordinance was ratified and confirmed by 
the legislature of California on the eleventh 
of March, 1S58. On the first of July, 1864 r 
congress passed an act entitled "An act to ex- 
pedite the settlement of titles to land in the 
state of California," by the fifth section of 
which, all the right and title of the United 
States to the lands within the corporate lim- 
its of the city of San Francisco, as defined by 
her charter of April 15, 1851, were relinquish-, 
ed and granted to the said city and its suc- 
cessors, for the uses and purposes specified in 
the ordinance of said city, there being ex- 
cepted from this relinquishment and grant 
"all sites or other parcels of land" which had 
been or then were "occupied by the United 
States for military, naval, or other public 
uses." 13 Stat. 333. At the time the Van 
Ness ordinance was passed, the city of San 
Francisco asserted title, as successors of a 
Mexican pueblo, to four square leagues of 
land covering the site of the present city, and 
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had exhibited her claim to the hoard of land 
commissioners created under the act of March 
3, 1851 [9 Stat. 631]; and the hoard had con- 
firmed the claim to a portion of the land, and 
rejected it for the residue. The city not be- 
ing satisfied with the portion adjudged to her, 
prosecuted an appeal from the decision of the 
board to the United States district court, 
from which court the case was transferred to 
the circuit court of the United States for the 
district of California. That court adjudged 
the claim of the city to be valid to four square 
leagues of land subject to certain exceptions 
and reservations; and on the eighteenth of 
May, 1865, its final decree in the case was en- 
tered, which is as follows: 

"Final Decree Confirming the Claim of the 
City of San Francisco to its Pueblo Lands, 
1S65. The City of San Francisco v. The 
United States. The appeal in this case taken 
by the petitioner, the city of San Francisco, 
from the decree of the board of land commis- 
sioners to ascertain and settle private land 
claims in the state of California, entered on 
the twenty-first day of December, 1S54, by 
which the claim of the petitioner was ad- 
judged to be valid, and confirmed to lands 
within certain described limits, coming on to 
be heard upon the transcript of proceedings 
and decision of said board, and the papers and 
evidence upon which said decision was found- 
ed, and further evidence taken in the district 
court of the United States for the Northern 
district of California pending said appeal— 
the said case having been transferred to this 
court by order of the said district court, un- 
der the provisions of section four of the act 
entitled 'An act to expedite the settlement of 
titles to lands in the state of California,' ap- 
proved July 1, 1864r-and counsel of the Unit- 
ed States and for the petitioner having been 
heard, and due deliberation had, it is ordered, 
adjudged and decreed, that the claim of the 
petitioner, the city of San Francisco, to the 
land hereinafter described, is valid, and that 
the same be confirmed. The land of which 
confirmation is made is a tract situated with- 
in the county of San Francisco, and embrac- 
ing so much of the extreme upper portion of 
the peninsula above ordinary high-water mark 
(as the same existed at the date of the con- 
quest of the country, namely, the seventh of 
July, A. D. 1S46) on which the city of San 
Francisco is situated, as will contain an area 
of four square leagues— said tract being 
bounded on the north and east by the Bay of 
San Francisco; on the west by the Pacific 
Ocean; and on the south by a due east and 
west line drawn so as to include the area 
aforesaid, subject to the following deductions, 
namely: such parcels of laud as have been 
heretofore reserved or dedicated to public 
uses by the United States; and also such par- 
cels of land as have been by grants from law- 
ful authority vested in private proprietorship, 
and have been finally confirmed to parties 
claiming under said grants by the tribunals 
of the United States, or shall hereafter be 
25KED.OAS — 20 



finally confirmed to parties claiming thereun- 
der by said tribunals, in proceedings now 
pending therein for that purpose; all of which 
said excepted parcels of land are included 
within the area of four square leagues above 
mentioned, but are excluded from the con- 
firmation to the city. This confirmation is 
in trust, for the benefit of the lot holders un- 
der grants from the pueblo, town, or city of 
San Francisco, or other competent authority, 
and as to any residue, in trust for the use 
and benefit of the inhabitants of the city. 
Field, Circuit Judge. San Francisco, May IS, 
I860." 

From this decree the United States and the 
city of San Francisco appealed— the United 
States from the whole decree, and the city 
from so much thereof as included certain 
lands reserved for public purposes in the esti- 
mate of the quantity confirmed. Whilst the 
appeal was pending in the supreme court of 
the United States, congress passed the fol- 
lowing act: "An act to quiet the title" to cer- 
tain lands within the corporate limits of the- 
city of San Francisco: Be it enacted by the* 
senate and house of representatives of the- 
United States of America in congress assem- 
bled: That all the right and title of the Unit- 
ed States to the land situated within the cor- 
porate limits of the city of San Francisco, in 
the state of California, confirmed to the city 
of San Francisco by the decree of the circuit 
court of the United States for the Northern 
district of California, entered on the eight- 
eenth day of May, one thousand eight hun- 
dred and sixty-five, be, and the same are, 
hereby relinquished and granted to the said 
city of San Francisco and its successors, and 
the claim of the said city to said land is 
hereby confirmed, subject, however/ to the 
reservations and exceptions designated in said 
decree, and upon the following trusts, namely, 
that all the said land, not heretofore granted 
to said city, shall be disposed of and convey- 
ed by said city to parties in the bona fide ac- 
tual possession thereof by themselves or ten- 
ants, on the passage of this act, in such quan- 
tities and upon such terms and conditions as 
the legislature of the state of California may 
prescribe, except such parcels thereof as may 
be reserved and set apart by ordinance of said 
city for public uses: provided, however, that 
the relinquishment and grant by this act shall 
not interfere with or prejudice any valid ad- 
verse right or claim, if such exist, to said land 
or any part thereof, whether derived from 
Spain, Mexico, or the United States, or pre- 
clude a judicial examination and adjustment 
thereof. Approved March 8, 1866." At the 
December term of the supreme court of the 
United States for 1S66— the term following 
the passage of the above act— the appeal of 
the United States and the appeal of the city 
of San Francisco, in the Pueblo Case, were 
both dismissed, by stipulation of counsel of 
the respective parties. See Townsend v. 
Greely, 5 Wall. [72 U. S.] 337, and Grisar v. 
McDowell, 6 Wall. [73 U. SJ 379. 
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Walter Van Dyke, U. S. Atty. 
William Matthews and J. E. McElraith, for 
defendants. 

FIELD, Circuit Justice. This is a suit on 
the equity side of the court to quiet the title 
of the United States to four fifty-vara lots 
constituting the southeasterly half of the 
block bounded by Harrison. Spear, Folsom 
and Main streets, in the city of San Francis- 
co. And the principal question for determi- 
nation is, whether these lots were excepted 
from the confirmation to the city by the de- 
cree of the circuit court of the United States 
in the Pueblo Case, and the legislation of 
congress. It is unnecessary to go into any 
examination of the character of the city's 
title under the Mexican law; that subject 
has been elaborately considered in several 
adjudications of this court. It is sufficient 
for the purposes of this case to state that the 
title was so far subject to the control of the 
former government, previous to the conquest 
and cession of the country, and of the United 
States subsequently, that portions of the 
lands within the limits claimed by the city 
could have been reserved by those govern- 
ments, respectively, for public purposes at 
any time before the title had become, by ac- 
tion of the authorities of the city, A r ested in 
private parties. It was, therefore, compe- 
tent for the United States to set apart the 
premise? in question, if not thus vested in 
private parties, for the erection of a hospital 
for disabled and infirm seamen, or for any 
other public purpose, at any time previous 
to the decree of the circuit court in the 
Pueblo Case, and the confirmatory act of 
congress of March 8. 186(5, unless their right 
was relinquished by the fifth section of the 
act of July 1, 1864. That act relinquished 
and granted to the city the interest and right 
of the United States to lands within the char- 
ter limits of 1S51, for the uses and purposes 
of the Van Ness ordinance; but it expressly 
excepted from its operation "all sites or other 
parcels of land" which had been or were then 
occupied by the United States for public uses. 

The decree of the circuit court in the Pue- 
blo Case also excepted from confirmation to 
the city, parcels of land which had been pre- 
viously reserved or dedicated to public uses; 
and the confirmatory act of congress of 1866 
provided for the same reservations. 

It is clear from the evidence presented in 
the case, and from the whole history of the 
action of the government with respect to the 
Marine Hospital, that the United States have 
claimed the right to the four lots in contro- 
versy since the deed of the city, executed in 
December, 1862; and that at the date of the 
decree in the Pueblo Case, and the confirma- 
tory act of congress, they were in possession 
of the premises under their deed, or at least 
of a part of them, using such part for the 
hospital, with claim to the balance for the 
Ma me purpose. As against parties having no 
title in themselves, holding by intrusion, 



mere trespassers, this possession of the gov- 
ernment of a part of the lots with claim to 
the balance under the deed, and the asser- 
tion of that claim by the removal of the in- 
truders, is an occupation of the whole prem- 
ises for a public use, within the meaning of 
the act of congress of 1S64. And the set- 
ting apart of the premises for a hospital by 
direction of the government, with the appro- 
priation by congress of moneys to the sup- 
port of the institution, the construction of 
buildings thereon, and inclosure of the land, 
show a dedication of the premises for a pub 
lie use within the meaning of the decree and 
confirmatory act. 

The defendants rest all their claim upon 
rights acquired by possession under the Van 
! Xess ordinance. But that ordinance could 
not apply to lots covered by the previous 
deed of the city, executed in December, 
1862. That deed, it is true, was inoperative 
against a previous conveyance of the city to 
the commissioners of the funded debt, or 
grantees from them, but it was operative 
against any further disposition of the prem- 
ises by the city, if any interest remained in 
the corporation. The Van Ness ordinance 
could not embrace lands in which the city's 
interest had been thus disposed of, for that 
ordinance only purported to give such inter- 
est as the city held. Of necessity, it could 
give no more. Hubbard v. Sullivan, 18 Cal. 
508. The defendants had, therefore, no 
standing even under the Van Ness ordinance, 
but were simple intruders whose possession, 
if it existed as claimed, was, whilst it lasted, 
illegal and tortious. 

The United States must have a decree to 
quiet the title, and declaring that the claim 
and assertion of an adverse interest by the de- 
fendants in the premises in controversy is 
without any just right and wholly invalid. 
And it is so ordered. 

[Affirmed by the supreme court. 98 U. S. 
433.] 



Case JTo. 14,732. 

UNITED STATES v. CARR. 

[1 Woods, 480.] i 

Circuit Court, S. D. Georgia. Nov. Term, 1872. 

i Homicide— Army— Killing bt Member of Guard 

—Military Orders — Suppressing Disorder 
I — Use of Force — Deadly Weapon. 

1. The willful killing of a soldier by the ser- 
geant of the guard, while on duty, is not neces- 
sarily a justifiable homicide. 

2. The order of a superior military officer to an 
inferior will not, of itself, justify the willful kill- 
ing of another 

3. A soldier is bound to obey only the lawful 
orders of his superior officers. 

4. In the suppression of a disorder or mutiny 
among soldiers, the means used should be propor- 
tioned to the end to be gained. Violent mcas- 

i [Repor ted bj Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



[25 Fed. Cas. page 307] 



(Case No. 14,732) U. S. v. CARR 



ures, clearly unnecessary, will not be justified. 
But officers, charged with the good order of a 
camp or fort, will not be required to weigh with 
scrupulous precision the exact amount of force 
necessary to suppress disorder. 
[Cited in U. S. v. Clark, 31 Fed. 716.] 

5. No mere words, applied by one man to an- 
other, will justify the use of a deadly weapon; 
nor cau they be the lawful occasion of that 
"heat" which would reduce the act of killing 
from murder to manslaughter. 

[6. Cited in U. S. v. Meagher, 37 Fed. S7S, to 
the point that in all criminal cases the defendant 
may be found guilty of any offense, the commis- 
sion of which is necessarily included in that with 
which he i<* charged in the indictment.] 

Robert E. Carr was indicted and tried, at the 
November term, 1872, of the circuit court for 
the Southern district of Georgia, for the will- 
ful murder of Harmon A. Jordan. The case 
was this: Both the prisoner and the deceased 
were soldiers in the 3d artillery, United States 
army, and were stationed at Fort Pulaski, on 
Cockspur Island, near the mouth of the Sa- 
vannah river, in Georgia. On the 13th of July, 
1872, the prisoner was the sergeant of the 
guard at the fort. About seven o'clock in the 
evening, a drunken quarrel occurred between 
some of the soldiers in the fort. Sergeant 
Bell, attempting to suppress the disorder, was 
taking Corporal McKinley to the guard house,, 
when he was set upon by other soldiers and 
knocked, down and left insensible upon the 
ground. A call was then made for the ser- 
geant of the guard. The prisoner and three 
men of the guard at once crossed the parade 
to the scene of the disorder. The" prisoner 
gave Sergeant Shirer, who was one of the dis- 
orderly soldiers, in charge of two men of the 
guard to convey him to the guard house. Shi- 
rer had lost his cap, and, when he asked leave 
to get it, the prisoner struck him w T ith the butt 
of his musket and knocked him down. At 
this point, the deceased approached the pris- 
oner and said to him, "Yoti are a mean man," 
or "You are a damned mean man to knock a 
man down in that way." The prisoner then 
made an attempt to run his bayonet into de- 
ceased, who avoided the thrust, and turned 
and commenced running toward his quarters. 
Prisoner raised his piece to fire. It was at 
half-cock. He brought it down, cocked it, 
raised it again, and fired at deceased, who was 
at the time running from prisoner toward his 
quarters. The ball entered the back of de- 
ceased near the spine, passed through his 
body, coming out near the left nipple; passed 
through his left elbow and then struck the 
wall of the fort beyond. At the time he was 
shot, the deceased was eight or ten yards from 
prisoner. He died in about ten minutes. It 
was a disputed question of fact, upon the trial, 
whether the deceased was engaged in, or was 
trying to suppress, the disorder among the sol- 
diers at the time the prisoner came up. There 
was also some evidence tending to show that 
the musket of the prisoner was discharged ac- 
cidentally and not purposely, and that pris- 
oner acted under the orders of the ranking 



sergeant in the fort. There was no commis- 
sioned officer within the fort at the time of the 
homicide. 

George S. Thomas, Asst. U. S. Atty. 
Julian Hartridge and M. J. O'Donohue, for 
defense. 

WOODS, Circuit Judge (charging jury). The 
prisoner stands at the bar of this court char- 
ged with the crime of willful murder. The 
indictment is based upon the third section of 
the act of congress, approved April 30, 1790 
(1 Stat 113), which reads as follows: "That 
if any person or persons shall, within any fort, 
arsenal, dockyard, magazine, or in any other 
place or district of country under the sole and 
exclusive jurisdiction of the United States, 
commit the crime of willful murder, such per- 
son or persons on conviction thereof shall suf- 
fer death." It charges that the prisoner, on 
the 13th of July, 1872, at and within Fort 
Pulaski, on Cockspur Island, within the South- 
ern district of Georgia, the said fort being at 
that time under the sole and exclusive juris- 
diction of the United States, did, upon the per- 
son of one Harmon E. Jordan, commit the 
crime of willful murder by shooting him with 
a musket. To this indictment the prisoner 
has pleaded not guilty, and has put himself 
upon the country. He comes to the bar un- 
der the protection of that humane maxim of 
the law, that every man is presumed to be in- 
nocent until the contrary is shown. In other 
words, the burden of proof is on the United 
States to establish the prisoner's guilt. Un- 
til this is done, in the eye of the law he is in- 
nocent. The prosecution must prove to your 
satisfaction every material ingredient of the 
offense of willful murder, before you would be 
justified in returning a. verdict of guilty. 

Counsel for prisoner do not deny that on the 
13th of July last at Fort Pulaski, within the 
Southern district of Georgia, Harmon E. Jor- 
dan was killed by a shot fired from a musket 
held in the hands of the prisoner. Nor do 
they deny that the United States has sole and 
exclusive jurisdiction over Cockspur Island, on 
which Fort Pulaski is situate. There is there- 
fore no question raised as to the jurisdiction 
of this court to try the accused. 

It is not every killing of a human being that 
is criminal. Many homicides are of such a 
nature as to be no crimes at all. This makes 
it necessary for the court to instruct you what 
constitutes the crime of willful murder as 
known to the law. Murder is defined to be 
"when a person of sound memory and discre- 
tion unlawfully killeth any reasonable crea- 
ture in being and under the king's peace, with 
malice aforethought, express or implied." 3 ' 
Co. Inst. 47. In the case on trial it is not de- 
nied that the deceased, Harmon E. Jordan, 
was killed by a musket ball fired from a mus- 
ket held in the hands of the prisoner, nor is it 
denied that the prisoner was of sound mem- 
ory and discretion at that .time, nor that Jor- 
dan was under the peace and protection of the 
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law, so that the willful killing of him would be 
a crime. Therefore, according to the defini- 
tion just quoted, the only points for you to 
pass upon in deciding whether the prisoner at 
the bar is guilty of murder are: First, was 
the killing unlawful? and second, was it done 
with malice aforethought, express or implied? 
Upon the point whether or not the killing 
was unlawful, you will first inquire whether 
the act of the prisoner which resulted in the 
death of Jordan was intentional or uninten- 
tional. If it was unintentional, if the pris- 
oner had no purpose to fire his piece, but it 
was discharged by him accidentally, and at 
the time of its discharge the prisoner was en- 
gaged in no unlawful act, then the act of kill- 
ing is a homicide by misadventure, and is no 
crime. Therefore, if you shall be of opinion 
that the musket of the prisoner was acciden- 
tally discharged, and he was at the time en- 
gaged in no unlawful act, it would be your 
duty without further inquiry to return a ver- 
dict of not guilty. If, however, on the other 
hand, you believe the prisoner discharged his 
piece purposely, you will then inquire further 
whether the killing was lawful or unlawful. 
The simple fact, if such you find to be the 
fact, that the prisoner, on the 13th of July 
last, was sergeant of the guard at Fort Pu- 
laski, and the deceased was at the same time 
and place a private soldier, does not of itself 
make the killing a lawful homicide. The will- 
ful killing of a soldier by a guard may be as 
clearly murder as the willful killing of one 
citizen by another. Nor will any order of a 
superior officer to an inferior in rank justify 
the willful killing of a person under the peace 
and protection of the law. a soldier is bound 
to obey only the lawful orders of his supe- 
riors. If he receives an order to do an unlaw- 
ful act, he is bound neither by his duty nor 
his oath to do it. So far from such an order 
being a justification, it makes the party giv- 
ing the order an accomplice in the crime. For 
instance, an order from an officer to a soldier 
to shoot another for disrespectful words mere- 
ly would, if obeyed, be murder, both in the 
officer and soldier. It was the duty of the 
prisoner as officer of the guard to preserve the 
peace within the fort, and to suppress disor- 
derly and mutinous conduct. He was author- 
ized to use all proper and reasonable means to 
accomplish this end. But the means used and 
the force applied should be measured by the 
necessity of the case. For instance, the law 
would not justify the killing of a single un- 
armed soldier, even though drunken, riotous 
or even mutinous, when he could be arrested 
without resort to such extreme means. The 
means used must be proportioned to the end 
to be accomplished. In order to determine 
whether the homicide, now under investiga- 
tion, was lawful or unlawful, you should con- 
sider what, under the circumstances of the 
case, would appear to a reasonable man to be 
the demands of duty. Place yourselves in 
the position of the prisoner at the time of the 
homicide. Inquire whether at the moment 



he fired his piece at the deceased, with his sur- 
roundings at that time, he had reasonable 
ground to believe, and did believe, that the 
killing or serious wounding of the deceased 
was necessary to the suppression of a mutiny 
then and there existing, or of a disorder which 
threatened speedily to ripen into mutiny. If 
he had reasonable ground so to believe, and 
did so believe, then the killing was not unlaw- 
ful. But if on the other hand, the mutinous 
conduct of the soldiers, if there was any such, 
had ceased, and it so appeared to the pris- 
oner, or if he could reasonably have sup- 
pressed the disorder without the resort to such 
violent means as the taking of the life of the 
deceased, and it would so have appeared to a 
reasonable man under like circumstances, then 
the killing was unlawful. But it must be 
understood that the law will not require an 
officer charged with the order and discipline 
of a camp or fort to weigh with scrupulous 
nicety the amount of force necessary to sup- 
press disorder. The exercise of a reasonable 
discretion is all that is required. 

If you shall reach the conclusion under these 
instructions that the homicide under consid- 
eration was lawful, it will be your duty with- 
out further inquiry to return a verdict of not 
guilty. If however you shall be of opinion 
that the killing was unlawful, you will then 
proceed to inquire whether it was attended 
with malice aforethought, express or implied. 
"Malice aforethought is the grand criterion 
which distinguishes murder from other homi- 
cide, and it is not so properly spite or malevo- 
lence to the deceased in particular, as any 
evil design in general; the dictate of a wick- 
ed, depraved and malignant heart; a pur- 
pose to do a wicked act, and it may be either 
express or implied in law. Express malice is 
when one with a sedate, deliberate mind and 
formed design doth kill another, which formed 
design is evidenced by external circumstances 
discovering that inward intention, as lying in 
wait, antecedent menaces or former grudges, 
and concerted schemes to do him some bodily 
harm. So in many cases, when no malice is 
expressed, the law will imply it, as when a 
man willfully poisons another; in such a de- 
liberate act the law presumes malice, though 
no particular enmity can be proved. And if 
a man kills another suddenly, without any. 
or without a considerable provocation, the 
law implies malice; for no person, except of 
abandoned heart, would be guilty of such an 
act upon a slight or upon no apparent cause." 
4 Bl. Comm. 198. "Although the malice in 
murder is what is called 'malice aforethought/ 
yet there is no particular period of time dur- 
ing which it is necessary it should have ex- 
isted, or the prisoner should have contem- 
plated the homicide. If, for example, the 
intent to kill or do other great bodily harm 
is executed the instant it springs into the 
mind, the offense is as truly murder as if it 
had dwelt there for a long period/* 2 Bish. 
Cr. Law, § 677. 

If you are satisfied that the prisoner at the 
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bar when he fired upon the deceased intended 
not to kill him, but only to do him some great 
bodily harm, if his act was unlawful and was 
done with malice aforethought, as it has been 
explained to you, still he is guilty of murder. 
A recent act of congress declares that in all 
criminal causes the defendant may be found 
guilty of any offense, the commission of which 
is necessarily included in that with which he 
is charged in the indictment. Section 9, Act 
June 1, 1S73 (17 Stat. 19S). We instruct you 
that the crime of manslaughter is included in 
the crime of willful murder, with which the 
prisoner is charged in the indictment. So 
that if after a careful investigation, you 
should conclude that the prisoner is not guilty 
of willful murder, you may still find him 
guilty of manslaughter. "Manslaughter is de- 
fined to be the unlawful killing of another 
without malice, express or implied, which may 
be either voluntarily upon a sudden heat, or 
involuntarily, but in the commission of some 
unlawful act." 4 Bl. Comm. 191. If you 
shall be of opinion that the killing of the de- 
ceased was unlawful, you must decide wheth- 
er the offense of the prisoner is murder or 
manslaughter. 

It is not claimed in this case that the firing 
of the prisoner's musket was done involun- 
tarily while the prisoner was in the commis- 
sion of an unlawful act. So that if the pris- 
oner is guilty of manslaughter at all, it must 
be because he is guilty of a killing voluntarily 
upon a sudden heat. No words applied by 
one man to another will justify the use of a 
deadly weapon, nor can they be the lawful 
occasion of that "heat" which would reduce 
the act of killing from murder to manslaugh- 
ter. If a man returns provoking language by 
a blow from an instrument calculated to pro- 
duce death, and death follows, the act will be 
murder. State v. Merrill, 2 Dev. 269; 1 Bish. 
Cr. Law, §§ 872, 873. If you find the killing 
of the deceased was unlawful, but without 
malice, as we have defined malice, if it was 
done upon a sudden heat, not caused by the 
words merely of the deceased, but by an as- 
sault, then the prisoner is guilty of man- 
slaughter and not of murder, and such should 
be your verdict. Before you can find the 
prisoner guilty of either murder or man- 
slaughter, you must be satisfied beyond rea- 
sonable doubt, that every ingredient necessary 
to the offense has been established by the 
proof. A reasonable doubt is not a remote 
and far fetched or fanciful doubt. It must 
be suggested by the evidence in the case, and 
of such strength as would influence a reason- 
able man in the conduct of his own affairs. 

If you are satisfied beyond any reasonable 
doubt of the guilt of the prisoner of either 
murder or manslaughter, you will return a 
verdict of guilty accordingly. If on the other 
hand you are convinced of the prisoner's in- 
nocence, or have reasonable doubt of his 
guilt, it will be your pleasant duty to say, "Not 
guilty." In your retirement, remember the 
great magnitude of this case to the public and 



the prisoner; bring your best ability to bear 
upon the investigation, and acquit yourselves 
of your solemn duty like good and lawful men. 



Case ISTo. 14,733. 

UNITED STATES v. OARRICO. 

[2 Cranch, C. C. 110.] i 

Circuit Court,' District of Columbia. June 
Term, 1815. 

Evidence — Contexts op Papers — Notice to 
Produce. 

Upon an indictment for selling a free person 
as a slave, under the Maryland law of 1796, c. 
67, parol evidence may be given of the contents 
of papers delivered by the witness to the defend- 
ant, without a previous notice to produce them. 

The witness stated that he delivered to the 
defendant [James Carrico] the papers which 
he had received with the woman who was 
sold, which papers showed that she was bound 
to serve only three years and nine months. 

Mr. Key and Mr. Van Home, for defendant, 
objected to parol evidence of the contents of 
the papers without previous notice to the de- 
fendant to produce them; and cited Peake, 
Ev. 110, 111, Am. note, which refers to Com. 
v. Messinger, 1 Bin. 273; State v. Orsborn, 1 
Root, 152; and State v. Blodget, Id. 534. 

THE COURT (MORSELL, Circuit Judge, 
not sitting, having been of counsel for the de- 
fendant) overruled the objection. Quaere? 

A special verdict was found, upon which 
judgment was arrested. 



Case ISTo. 14,734. 

UNITED STATES v. CARRICO. 

[5 Cranch, C. C. 112.] i 

Circuit Court, District of Columbia. March 
Term, 1837. 

Witness— Competency— Wager upox Result op 
Trial. 

1. A witness cannot be rejected in consequence 
of having been provoked to bet upon the event 
of the trial. 

2. A wager upon the event of the trial is void 
in law. 

Indictment [against Lucretia Carrico] for 
assaulting and beating a Mrs. Collard. Mary 
Hutchinson, a witness for the United States, 
upon cross-examination, admitted that one 
James C Deneale, who had irritated the 
witness, and by whose advice the defendant 
had cowhided Mrs. Collard, told the witness, 
before the trial, that he would bet her five 
dollars that Mrs. Collard would be cast; and 
the witness agreed to the wager. 

W. L. Brent, for defendant, objected, and 
contended that the testimony which the wit- 
ness had given should be rejected. 

TECE COURT said, that the wager was void 
in law, and that the witness, not being, in 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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fact, interested, could not be excluded; but 
that the circumstances attending the wager 
would go to the credit of the witness. 



Case BTo. 14,735. 

UNITED STATES v. CARRIGO. 

[1 Cranch, C. C. 49.] i 

Circuit Court, District of Columbia. Jan. 
Term, 1802. * 

Jury — Peremptory Challenge — Evidence — 
General Bad Character. 

1. Peremptory challenge allowed only in capi- 
tal cases, in Alexandria. 

2. The United States cannot give evidence of 
the general bad character of the prisoner, unless 
the prisoner should first bring evidence to support 
his character 

[Cited in U. S. v. McPherson. Case No. 15.- 
703.] 

Indictment, under the act of congress of 
1790 (1 Stat. 112), for stealing. 

Edward J. Lee, for prisoner [Michael Car- 
rigo], contended that he had a right to a per- 
emptory challenge. He contended that the 
prisoner was charged with felony ; and by 
the law of Virginia (Rev. Code, 110) "no per- 
son charged with murder or felony shall be 
admitted to a peremptory challenge of more 
than twenty," which implies the right per- 
emptorily to challenge that number. A felony 
is such an offence as by the common law 
worked a forfeiture of goods or chattels, or 
both. If a statute changes the punishment 
and takes away the forfeiture, the offence 
does not thereby cease to be a felony. 

Mr. Mason, for the United States, cited 2 
Hawk. P. C. pp. 580, 581. 

THE COURT decided that in cases not cap- 
ital the prisoner has not a right to the per- 
emptory challenge. 

THE COURT refused to permit the attor- 
ney for the United States to bring evidence 
of the general bad character of the prisoner, 
unless the prisoner should first bring evidence 
in support of his general character. 



Case No. 14,736. 

UNITED STATES v. CARILLO. 

[Hoff. Dec. 40.] 

District Court, N. D. California. Sept. 7, 1859. 

Mexican Land Grant— Survey— Objections by 
Settlers. 
[1. Under Act June 14, 1860, settlers can ob- 
ject to the location of the grant only through the 
United States district attorney.] 

[2. On a petition for a sobrante lying between 
various ranchos, a grant was made by the gov- 
ernor of "three square leagues, a little more or 
less, as the respective diseiio explains." On the 
diseno a considerable tract was delineated, but a 
smaller space was enclosed in yellow lines, and 
marked "What is solicited." Held, that this 
reference in the grant to the diseno did not nec- 
essarily indicate that it included only the space 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



so marked, but the presumption rather was that 
three leagues was granted to be taken anywhere 
within the tract bounded by the ranchos named.] 

[Claim by Joaquin Carillo to a certain tract 
of land.] 

HOFFMAN, District Judge. The survey 
in this case having been made and duly pub- 
lished, it was, on the motion of the district 
attorney, ordered into court. A monition 
was issued in this court, and at the return 
day various parties intervened in the pro- 
ceeding, under the provisions of the act of 
June 14, 1860 [12 Stat. 33]. Among these in- 
terveners were several parties who had pur- 
chased lands from the claimant which were 
not included in the survey. The claimant 
also appeared, while settlers, whose lands 
were, as alleged, erroneously embraced with- 
in it, appeared, by the district attorney, in 
the name of the United States. 

On the hearing, the claimant admitted that 
the tracts sold by him should be included in 
the survey, and further consented that the 
location might be so modified as to exclude 
all lands in possession of settlers, provided 
three leagues, (the quantity granted,) were 
embraced in the survey and within the lim- 
its of the original grant. A decree to this 
effect was entered, with the consent of all 
parties, and a new survey, made in pursu- 
ance thereof, has been approved and adopt- 
ed by the final decree of the court. A motion 
is now made on behalf of certain other set- 
tlers whose lands are included in the last 
survey to open the decree, and relocate the 
grant. The effect of this relocation, if made 
as desired, will be to include a large number 
of settlers, who are now excluded, and to 
exclude perhaps an equal number who are 
now included in the survey. 

The district attorney, after examining into 
the merits of the case, came to the conclu- 
sion that the location ought not to be dis- 
turbed. He accordingly refused to move to 
open the decree, on behalf of the United 
States, and the motion is now made by pri- 
vate counsel, employed by that portion of 
the numerous settlers on the rancho who are 
dissatisfied. There would seem, at first 
sight, no reason for admitting these persons 
to become parties to the proceeding after so 
long a delay, and a neglect to bring their 
rights to the notice of the district attorney, 
or the court. The monition, advertisements, 
and proclamations gave them ample notice 
that the survey might be modified so as to 
include their lands; nor could they have 
been ignorant that the chief ground of ob- 
jection to it was the fact that several tracts, 
long since sold by the claimant to bona fide 
purchasers, were not embraced within it. 
If the survey were modified, so as to in- 
clude their tracts, it was evident that their 
own settlements must also be embraced 
within it, or if not necessarily so embraced, 
that a contest would arise as between va- 
rious settlers, some of whom would neces- 
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sarily be included, and others left out. As 
against those settlers, therefore, who had 
made known their rights to the district at- 
torney, and in whose behalf he intervened, 
the others, who slept on their rights, would 
seem to have no equities. But the statute 
presents an insuperable obstacle to allowing j 
these parties now to intervene. i 

By the 3d section of the act of 1SG0, it is 
provided that "all parties claiming interest 
by preemption, settlement or other right or 
title derived from the United States, shall 
not be permitted to intervene separately, but 
the rights and interests of such parties shall 
be represented by the district attorney of the 
United States, aided by counsel acting for 
such parties jointly, if they think proper to 
employ such counsel." Under this provision 
the parties claiming under the United States, 
who brought their claims to the notice of the 
district attorney, have been heard, and as 
that officer now declines to appear in the 
name of the* United States for other parties, 
I cannot perceive how, under the act of con- 
gress, I can permit them "to intervene sepa- 
rately," and in their own names. 

But it is urged that the Appwood survey is 
clearly without the exterior limits of the tract 
originally granted, and that the court, on 
being so informed, should, on its own motion, j 
open and set aside its decree. But this 
statement is denied, as a matter of fact. To 
ascertain whether or not it be true the de- 
cree must be OSpened, and, if necessary, fur- 
ther testimony taken. But the decree has al- 
ready determined that the survey is of the 
proper quantity and within the limits of the 
grant. It is difficult, therefore, to see how 
the court, at the suggestion of counsel, who, 
in this view, is a mere amicus curiae, and 
represents no party who has a standing in 
court, or is entitled to be heard, can pro- 
ceed to re-examine and set aside its own 
final adjudication. But it is said that as this 
decree was by consent, it ought not to be 
treated like a deliberate determination, by 
the court of contested questions. It is true 
that the decree was by consent— that is, that 
the claimant admitted the justice of all the 
objections urged, and consented to any mod- 
ification of the survey which might be de- 
sired, provided that the quantity granted 
were given to him, and the lands sold to him 
were included. And in this proposition all 
parties acquiesced. Under such circum- 
stances it is at least doubtful whether the 
court can make itself the representative of 
persons not parties to the cause, and who, 
the statute declares, shall be represented by 
the district attorney intervening in the name 
of the United States. If the decree be open- 
ed, the survey which has been approved will 
still be objected to by any party to the pro- 
ceeding, and all objections to it must be 
urged by the court, or by an amicus curiee 
who represents its views. Certainly, to jus- 
tify so anomalous a proceeding, a very clear 
case ought to be shown, where the court has 



been induced by the parties to make a palpa- 
bly erroneous decree,— a case extremely im- 
probable where the interests of the United 
States, and all parties claiming adversely to 
them are represented by numerous and intel- 
ligent counsel. I have, however, examined 
the objections presented, to see whether, as 
alleged, so clear an error has been commit- 
ted by the court as would induce the exist- 
ence of a doubtful jurisdiction to rectify it. 

The original petition of Carillo was for a 
sobrante lying between various ranchos, and 
extending in width from the hills of Maya- 
canes as far as the law permitted, which he 
supposed to be five or six leagues, but sub- 
ject to the boundaries of the adjoining 
ranchos, when they should be measured. 
Those measurements not having been made, 
the proceeding was suspended, and the ap- 
plicant in the meantime allowed to occupy, 
but not build upon, the land. In the succeed- 
ing year the claimant renewed his petition, 
and apprised the governor that, owing to the 
neglect of the colindantes, no measurements 
had yet been made. He therefore prayed 
for an immediate grant of the land. Jimeno, 
to whom the petition was referred, reported 
that there seemed no objection to making 
the grant, subjecting the petitioner to the 
measurements of the colindantes, and not al- 
lowing him to occupy more than three square 
leagues, which was all that remained vacant 
The grant was, accordingly, issued. The land 
granted is described as bounded "by the 
rancho de Cotate, by that of D'a Mar. Ig- 
nacio Lopez, by the Lagunas, by the rancho 
of Don Juan Cooper, by that of Don Marcos 
West, and by that of Don Juan Wilson, sub- 
ject to the measurement of the colindantes 
when possession shall be given them of the 
lands they actually possess." The fourth 
condition is in the usual form: "The land 
donated is three square leagues, a little more 
or less, as the respective diseiio explains." 
On the diseno a considerable tract of country 
is delineated, but a smaller space is enclosed 
by yellow lines, and marked "What is solicit- 
ed." The lines of the survey do not, in all 
respects, conform to the yellow lines thus 
delineated; and the question arises, did the 
governor, by referring to this diseno, mean 
to concede that particular tract, or did he, 
as the grant declares, intend to concede three 
leagues of land, to be taken out of a tract 
of which the boundaries were to be the 
boundaries of the adjoining ranchos, when 
the same should be established, and to which 
the grant to the claimant should be subordi- 
nate. It appears to me that the latter was 
more probably his intention. The expe- 
diente discloses that the governor was indis- 
posed to make any grant to Carillo until the 
neighboring lands had been measured; and 
though he finally consented to do so, it is 
not to be presumed that, without any knowl- 
edge of the true location of those boundaries, 
he determined to grant a specific tract, which 
might very possibly encroach upon them. 
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Nor would such a proceeding have been just 
to the claimant; for, if the land granted was 
precisely that contained within the yellow 
lines, and if it in part included— as was, in 
fact, the case— lands belonging to an ad- 
joining rancho, the claimant would have no 
means of making up the deficiency, for the 
yellow lines would circumscribe him on all 
sides. It seems to me far more reasonable 
to suppose that the governor intended to 
grant three leagues to be taken within the 
tract bounded by the ranchos named; and 
the diseno was drawn by the petitioner, and 
referred to by the governor, as indicating 
the supposed lines of the colindantes, but not 
as designating, by the natural objects de- 
lineated, the precise location of lines which 
were as yet unascertained." If this view be 
correct, it follows that within the boundaries 
of the adjoining ranchos, as subsequently es- 
tablished, the claimant had a right to elect 
where his three leagues should be taken; 
and, having sold portions of the tract to bona 
fide purchasers for value, he would not be 
at liberty even if disposed to make a loca- 
tion which would not include their lands. 

It is not pretended that the survey is with- 
out the limits of the tract bounded as has 
been stated. The only objection urged is 
that it is in part without the limits of the 
tract delineated by yellow lines. That ob- 
jection being disposed of, and found to be of 
very doubtful validity, I see no reason for 
the court to interpose, as has been suggested, 
of its own motion, to correct a manifest er- 
ror. The motion is therefore denied. 



Case Mb. 14,737. 

UNITED STATES v. CARRILLO. 

[Hoff. Land Cas. 96.] i 

District Court. N. D. California. Dec. Term, 
1855. 

Mexican Land Graxt— Validity of Claim. 

No reason for doubting the entire validitv of 
this claim. 

Claim [by Joaquin Carrillol for three 
leagues of land [the rancho Llano de Santa 
Rosa] in Sonoma county, confirmed by the 
board, and appealed by the United States. 

S. W. Inge, IT. S. Arty. 

Halleck, Peachy & Billings, for appellee. 

HOFFMAN, District Judge. It appears 
from the expediente in this case that the 
claimant, on the twenty-second of June, 1843, 
petitioned Governor Micheltorena for a grant 
of land on the plain adjoining the rancho of 
his mother. The governor, however, sus- 
pended action on the subject, as no judicial 
measurement had been made of the adjoin- 
ing ranchos, and the extent of the sobrante 
or surplus reserved was not ascertained. On 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



the twelfth of March, 1844, the claimant ap- 
plied to the alcalde of the district for per- 
mission to sow, and build a house upon the 
land, during the pendency of his application 
to the governor for a grant. The alcalde 
granted him leave to sow the land, holding 
himself responsible tj the owners of the 
lands if there should be any damage, but he 
refused him permission to build the house. 
On the twenty-sixth of March, 1844. the 
claimant renewed his application to the gov- 
ernor, stating that his petition still remained 
unacted upon on account of the neglect of the 
colindantes or adjoining proprietors to have 
their lands measured according to law. 

The secretary, to whom this second peti- 
tion was referred, reported favorably to it, 
and advised a grant of not more than three 
square leagues, subject to the measurements 
of the adjoining proprietors. In accordance 
with this report, the grant now produced 
was made; and it appears in evidence that 
he built first a small house aud afterwards 
a very large one on the land, on which he 
has continued ever since to reside. He has 
also cultivated from one to three hundred 
acres of it with corn, barley, wheat, &c. 
The handwriting of the grant in the posses- 
sion of the party is fully proved, and there 
seems no reason to doubt the entire validity 
of this claim. The map and the designation 
in the grant of the colindantes or contermi- 
nous owners abundantly show the locality of 
the tract granted; and the claimant's title 
to the land solicited must be confirmed to 
the extent of three leagues, subject to the 
measurement of the land previously granted 
to the colindantes. The decision of the 
board must, therefore, be affirmed. 



Case No. 14,738. 

UNITED STATES v. CARTACHO. 
[Richmond Inquirer, Vol. 22, No. 52.] 
Circuit Court, D. Virginia. November 3, 1823. 
Trial for Murder. 
[On the prosecution of a foreigner for murder 
the court may direct that half of the array shall 
he foreigners.] 
[Cited in brief in U. S. v. Carnot, Case No. 
14,726.] 

A special session of the circuit court of the 
United States for the district commenced at 
Norfolk, October 2T, 1823, pursuant to public 
notice, for the trial of Manuel Oartacho upon 
a charge of piracy; Chief Justice JOHN 
MARSHALL presiding, Hon. ST. GEORGE 
TUCKER, associate judge. 

The Chief Justice having delivered his charge 
to the grand jury, the jury retired, and about 
two hours after came into court with a true 
bill. 

The clerk being about to call the petit jury 
summoned to try the issue, Albert Allmand, 
Esq., of counsel for the accused, moved the 
court to set aside half of the array, and allow 
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to the prisoner the substitution of the like 
number of foreigners,— a privilege, sometimes 
.accorded to alien criminals by our courts, 
with whom it is discretionary, but in regard to 
which there is no act of congress, although 
the state laws have a provision to that effect. 
The court held the motion under advisement, 
and adjourned till the next day, when it ac- 
ceded to -the motion of the prisoner's counsel, 
and directed the discharge of the jury that 
had been previously summoned, and that a 
new array should be empanelled, one-half of 
which should be foreigners who were not cit- 
izens of the United States. The jury being 
«worn, the examination of witnesses on the 
part of the United States and for the prisoner 
commenced, and did not close until 5 o'clock 
p. m„ when the court adjourned to October 
31st, having previously directed that the jury 
should be kept together in custody of the mar- 
shal until the meeting of the court. By con- 
sent of counsel the case was committed to the 
jury without argument, and in a short time 
they returned into court with a verdict of 
guilty, but recommending the prisoner to the 
clemency of the president of the United 
States, and on November 3d the Chief Justice 
pronounced upon the prisoner the sentence of 
-death, and appointed Friday, the 5th of De- 
cember, for his execution. 



Case 3STo. 14,739. 

UNITED STATES v. CARTER. 

[2 Cranch, C. C. 243.] i 

Circuit Court, District of Columbia. 
Term, 1821. 



May 



Forgery— Uttering— Delivery of Sealed Let- 
ter—Knowledge op Contents- 
Order for Monet. 

1. If a person, knowing the contents of a forg- 
ed letter, and with intent to obtain money there- 
upon, deliver it although sealed, to the clerk of 
the person to whom it is addressed, and whom he 
supposes to be authorized to open it, this is evi- 
dence of uttering it. 

[Cited in brief in Smith v. State, 20 Neb. 284, 
29 N. TV. 924.] 

2. The act of knowingly uttering as true a false 
■and forged letter, requesting the person to whom 
it is addressed to pay to the bearer a sum of mon- 
■ey, with intent tc defraud any person, is an 
offence at common law. 

The grand jury found two indictments 
against the prisoner [Jesse Carter] at common 
law. 1st, for knowingly uttering as true a 
false and forged letter purporting to he from 
T. Bayley,and addressed to Mr. Jonah Thomp- 
son, requesting him to pay to the prisoner 
$400, with intent to defraud Mr. Thompson. 
There was another count charging the same 
■as heing done with intent to defraud Mr. Bay- 
ley. The 2d indictment was for uttering a 
similar letter purporting to he from Israel 
Janney, and addressed to John Janney, re- 
questing him to pay money to one John Pres- 
ton. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



THE COURT (nem. con.) at the request of 
Mr. Swann, for the United States, instructed 
the jury, that if they should be satisfied by 
the evidence that the prisoner knew the con- 
tents of the letter, and presented it to a per- 
son who he supposed was authorized to open 
it, and with intent to obtain money there- 
upon, it was evidence of uttering it. 

The jury found the prisoner guilty upon 
each indictment. 

Mason & Taylor, for prisoner, moved in ar- 
rest of judgment, and contended that the in- 
dictments did not show any qffence at com- 
mon law. That it was only an attempt to de- 
fraud by false pretences, which is only a stat- 
ute offence. That no person has been actually 
defrauded, and that an unsuccessful attempt 
to defraud a person is not an offence at com- 
mon law. If the attempt had been punishable 
at common law, there would have been no 
necessity for the statute of false pretences. 
They Cited 1 Chit. Cr. Law, 421; Rex v. 
"Wheatly, 2 Burrows, 1127; Young v. Res, 
3 Term R. 104; 2 East, 817; 3 Chit. Cr. Law, 
42S; St. 33 Hen. VTII. of False Tokens, and 
the Virginia Statute of False Tokens (No- 
vember 18, 1789, p. 45); 1 Hawk. P. C. p.* 182, 
c. 70; Id. p. 187, c. 71. 

Mr. Swann, contra, cited Ward's Case, 2 
Ld. Raym. 1461; Com. v. Searle, 2 Bin. 332; 
Savage's Case, Styles, 12. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) overruled the motion, and entered the 
judgment. 



Case No. 14,740. 

UNITED. STATES v. CARTER. 

[3 Cranch, C. C. 423.] i 

Circuit Court, District of Columbia. April 

Term, 1829. 

Contempt— Threatening "Witness in Presence 
op Court. 

1. It is a contempt of court in an acquitted 
female prisoner to threaten vengeance, in the 
presence of the court, against the witnesses; 
and the court will fine her, and order her to give 
security for good behavior. 

2. A contempt in the piazza of the court house, 
into which the windows of the court room open, 
is a contempt in the presence of the court. 

[Cited in U. S. v. Anon., 21 Fed. 770.] 

Indictment for larceny. Verdict, "Not guilty." 
Clara Selden and Mary Stuart, who were wit- 
nesses in the cause, made affidavit, that while 
in the piazza of the court room, immediately 
after the verdict, the prisoner [Louisa Carter], 
retiring from the court, spoke certain oppro- 
brious words, (which were stated in the affi- 
davit,) and threatened one of them that she 
would give her her dose, and that she would 
be revenged of them both; that the prisoner 
is a violent tempered woman, and that they 
are really afraid that she will do them some 
personal and bodily injury. 

Mr. Swann, the district attorney, thereupon 
moved for an attachment of contempt. 

* [Reported by Hon. William Cranch, Chief 
.Tudge.] 
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Mr. Hewitt, for the prisoner, objected. 

THE COURT, (THRUSTON, Circuit Judge, 
absent.) considering it as a contempt in the 
presence of the court, it being within the pos- 
sibility of the hearing of the court, and in 
the piazza immediately adjoining the court 
room, (the windows of which opened into the 
piazza.) ordered the attachment without a pre- 
vious rule to show cause. And upon being 
brought in upon the attachment, and having, 
upon interrogatories, confessed the said 
threats, and repeated them in the face of the 
court, and avowed her determination to carry 
them into effect, 

TPIE COURT fined her one dollar, and or- 
dered her to give security for her good be- 
havior in 100 dollars, and in default thereof 
committed her to prison until, &c. 



Case ]No. 14,741. 

UNITED STATES v. CARTER. 

[4 Crunch, C. C. 732.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1836. 

OoCkts— District of Columbia — Jurisdiction 
over Offences hy Negroes — Vir- 
ginia Statute. 
An indictment at common law, in the county 
of Alexandria, will lie against a free negro or 
mulatto for assault and battery upon a white 
man; notwithstanding the Virginia statute of 
December 17, 1792, § 17. 

To an indictment at common law for as- 
sault and battery upon William Ball, a white 
man, the defendant, [George Carter,] by his 
counsel, Mr. Neale, filed the following plea:— 
"And the said George Carter in his own 
proper person comes and says that the said 
United States ought not, neither ought the 
judges of the United States for the county 
of Alexandria in the District of Columbia, 
to have or take further cognizance of the in- 
dictment aforesaid; because he says that the i 
cause or causes of action by indictment, and 
each and every of them are out of the juris- 
diction of the honorable the judges of the 
circuit court of the District of Columbia held 
for the county of Alexandria. Because, he 
further says, 1. That he is a freeman of 
color. 2. That even if he was guilty of the 
offence as charged in the indictment, still it 
is not such an offence as this court can en- 
tertain by indictment, at common law, or un- 
der any other law; "because, by the act of 
assembly of Virginia, now in force in this 
county, (Alexandria,) entitled *An act to re- 
duce into one the several acts concerning 
slaves, free negroes, and mulattoes,* passed 
the 17th of December, 1792, such offence, if 
committed by *any negro or mulatto, bond or 
free.' shall be tried before a justice of the 
peace of the county or corporation where 
such offence shall be committed; and, if 
convicted, shall receive such punishment as 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



the justice shall think proper, not exceeding* 
thirty lashes on his or her bare back. That 
there is no law r in the District of Columbia 
or in the county of Alexandria w T hich gives 
this honorable court jurisdiction in this case, 
and this he is ready to verify. Wherefore he 
prays judgment if the said United States, or 
the honorable the judges of the United States 
forthe District of Columbia and county of Al- 
exandria, will or ought to take further cog- 
nizance of the indictment aforesaid." To 
this plea was appended the usual affidavit. 

THE COURT (nem. con., but THRUSTON, 
Circuit Judge, doubting,) overruled the plea- 



Case Wo. 14,742. 

UNITED STATES v. CASE. 

[8 Blatchf. 250.] i 

Circuit Court, N. D. New York. Feb. 17, 1871. 

Recognizance— Power of Commissioner to Take- 

A commissioner appointed by a circuit court 
of the United States for a district within the 
state of New York, has no power to take a recog- 
nizance for the appearance before himself, at a 
future day, of a person charged with a criminal 
offence against the laws of the United States, 
and a recognizance so taken is void. 
[Cited in note to U. S. v. Horton, Case No. 
15,393: U. S. v. Martin. 17 Fed. 155; Ex 
parte Perkins, 29 Fed. 909; Strong v. U. 
S., 34 Fed. 21; Re Manning, 44 Fed. 276; 
Marvin v. U. S., Id. 410; U. S. v. Keiver. 50 
Fed. 425; Hallett v. U. S., 63 Fed. 822.] 
[Cited in Re Mantz, 8 Mackey, 596, 598: U- 
S. v. Eldredge, 5 Utah, 101, 13 Pac. 679.] 

[In error to the district court of the United 
States for the Northern district of New- 
York.] 

This w r as an action, brought in the district 
court, by the United States, on a recogni- 
zance taken by a commissioner appointed by 
the circuit court, on the arrest and examina- 
tion of a person charged with perjury, con- 
ditioned for the appearance of the accused 
before the commissioner on a future day, to 
which the proceeding w T as adjourned, for his 
further examination. The instructions given 
to the jury, on the trial of the action in the 
district court, were, in substance, that the 
plaintiffs were not entitled to recover, and 
a verdict was rendered for the defendant 
[Alfred Case]. The judgment thereupon, 
with the bill of exceptions to the rulings of 
the district judge, was brought, by writ of 
error, to this court. 

William Dorsheimer, U. S. Dist. Atty. 
J. Thomas Spriggs, for defendant in error. 

WOODRUFF, Circuit Judge. I concur in 
the conclusion of the court below, that a 
commissioner has no authority to take bail 
for the appearance of a party accused, for 
examination before himself at a future day. 
It is unnecessary to repeat the reasoning con- 
tained in the opinion of the district judge 



* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, nnd Lere reprinted by permission.] 
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upon that point. It may lie conceded, that 
a commissioner, under the statutes of the 
United States in virtue of which he is ap- 
pointed, has, in the matter of taking bail, 
the same power as a judge of the supreme, 
circuit, or district court, or a justice of the 
peace, and, therefore, the question is— has 
either of the officers last named such power? 

It is quite clear, I think, that the 33d sec- 
tion of the judiciary act of 1789 (1 Stat 91) 
was rightly construed by Judge Curtis, in 
U. S. v. Rundlett [Case No. 16,208], and that, 
in a state where a justice of the peace has 
power to take a recognizance to appear from 
day to day pending the examination of an 
accused, there a United States commissioner 
has such power. There seems no good rea- 
son why the officers of the United States 
should not have the same power in this re- 
spect in whatever state they exercise their 
jurisdiction; but, congress having seen tit 
to direct, that a party accused may, "agree- 
ably to the usual mode of process against 
offenders" in the state "where he may be 
found/* "be arrested, and imprisoned, or bail- 
ed," the court cannot say that a recognizance 
not warranted by the laws of the state, nor 
by any other act of congress, is of any valid- 
ity. Indeed, in the case above referred to, 
the doubt considered in the opinion of .Tudge 
Curtis was, whether the terms, "agreeably 
to the usual mode of process" in the state, 
could be so construed as to confer power to 
take such bail even in a state where such 
bail was authorized. The statutes of New 
Hampshire authorizing the taking of such a 
recognizance, it was held that a commission- 
er, by virtue of his powers as commissioner, 
and of the act of congress of 17S9, might do 
so. 

The case of Potter v. Kingsbury, 4 Day, 98, 
shows, also, that, in Connecticut, a bond or 
recognizance for such appearance might be 
taken pending an examination; but the court 
refer the power solely to the statute. 

No such statute exists in New York, and 
I am referred to no decision of her courts 
affirming the power of her magistrates to 
take such a recognizance. Unless the power 
can be inferred from the general authority 
given to take bail, it cannot be affirmed at 
all; and, in considering that, question, it is 
not material whether the statutes of the state 
of New York are referred to, or the broad 
language of the acts of congress. Section 33, 
of the act of 1789, declares, quite as broadly 
as any statute of the state of New York, 
that, "upon all arrests in criminal cases, bail 
shall be admitted." Whether such language 
is to be construed to require the judge, jus- 
tice, or commissioner to take bail for appear- 
ance from day to day, may be ascertained 
by inquiring what was the meaning of the 
term "bail," as understood and used, either 
at common law, or in the statutes of Eng- 
land, by which the subject was chiefly regu- 
lated in that country. I have searched in 
vain to find any authority for giving it the 



construction contended for. It meant, at that 
early day, when the sheriff of the county, 
as a peace officer, exercised the power of 
holding to bail, the taking of security for 
the appearance of the party accused at the 
court, at the time and place for trial. It 
has that meaning, and, indeed, is so describ- 
ed, in terms, in the statutes which were 
passed restricting, regulating, and finally 
withdrawing that power from sheriffs, and 
conferring it exclusively upon courts, justices, 
or other magistrates. See English Statutes at 
Large, 3 Edw. I. c. 15; 6 Edw. I. c. 9; 1 Rich. 
III. c. 3; 3 Hen. VII. c. 3; 19 Hen. VII. c. 
10; 1 & 2 Phil. & II. c. 13; 1 Edw. IV. c. 2. 
I have noticed no English statute which 
warrants the taking of any other bail than 
above described, until the enactment of 1 
& 2 Geo. IV. c. 218, which specially author- 
izes constables in the Metropolitan police 
district, attending the watch-houses between 
S o'clock in the afternoon and 6 in the fore- 
noon, to take bail, from parties arrested 
without warrant for petty misdemeanors, for 
their appearance before the justice in Bow 
street, at 10 in the morning. 

It cannot be said, I think, that the power to 
take such security for attendance for ex- 
amination from day to day exists at common 
law, or that it is a necessary incident to the 
power and duty to enquire whether there is 
ground for holding the accused for trial. 
The duty of the justices to examine, and to 
complete such examination within a reason- 
able time, is often affirmed in the early Eng- 
lish cases, and the power, also, to commit 
pending the examination; and it has been 
held, that, for unreasonable detention, for 
the purposes of examination, justices are 
liable to an action. The duty to examine 
speedily, and to discharge, if no sufficient 
proof of guilt appears, to justify holding for 
trial, is stringently maintained, and, no 
doubt, because, the accused being lawfully 
held in actual custody until such examina- 
tion is had, due regard to the liberty of the 
subject demands that no unreasonable delay 
be permitted. It may, also, be suggested, 
that, until the official enquiry into the prob- 
able guilt of the accused, and the degree of 
enormity of the offence committed, the mag- 
istrate has no guide by which to determine 
what amount of security for appearance 
would be justly required. True, where the 
power has been expressly conferred, the 
magistrate may be governed by the charge 
made, and, for the purpose of fixing the se- 
curity to be given to appear from day to day. 
may assume the guilt of the accused, and 
that the offence is as charged in the com- 
plaint; and a party arrested may prefer to 
give such security, if able to do so, rather 
than remain in custody. Nevertheless, the 
theory, and the just theory, was, that, until 
examination by the magistrate, he could not, 
in justice to the accused, or to the state, by 
any safe guide, determine whether bail ought 
to be required, or fix its amount; and, hence, 
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justice required, that he should proceed with- 
out unreasonable delay to the investigation 
of the matter charged, that the accused 
might he speedily relieved, if no sufficient 
cause for holding to trial appeared. 

I conclude, therefore, that the duty and 
power to admit to hail, declared by the acts 
of congress, as well as by the constitution 
of the United States, no less than by the con- 
stitution and statutes of New York, relate 
to the acceptance of bail for appearance at 
the proper court, to answer there for the of- 
fence charged. 

In the sense in which bail for appearance 
at the next court is spoken of, the commis- 
sioner holds no court. He acts as an ar- 
resting, examining, and committing magis- 
trate. It may seem to be a hardship — no 
doubt, it may often be, in fact, a great hard- 
ship—where, from circumstances wholly be- 
yond the control either of the prosecutor or 
the accused, the examination consumes many 
days, that the accused is not entitled to de- 
mand a relief from actual custody, on tender- 
ing good security for due attendance from 
day to day; but a remedy for this must, I 
think, be sought in such legislation as has 
already been had in some of the states, 
whose example congress may deem it wise 
to follow. At present, I think a commission- 
er has no power to take such security, and 
that the recognizance sued upon in this ac- 
tion is void. The judgment must be affirm- 
ed. 



Case No. 14,743. 

UNITED STATES v. CASE et al. 

[25 Int. Rev. Rec. 56.] 

District Court, N. D. New York. 1S79. 

Principal and Surety — Modification' of Cox- 
tract— Helhase of Surety. 

A surety is released from his obligations under 
a contract guaranteed by him where any modifi- 
cation is made in that contract without his con- 
sent, even though it he by mutual agreement 
between the principals, and in a particular not 
deemed essential by either of them. 

Richard Crowley, for the United States. 
Lansing & Lyman (Wm. C. Ruger, of 
counsel), for defendants. 

WALLACE, District Judge. The defend- 
ants are sued upon a guaranty whereby they 
undertook that one Van Wagenen, who was 
a bidder for a contract to furnish stone about 
to be let by the plaintiff, would, in ease the 
contract w T as awarded to him, enter into the 
contract with sufficient sureties within ten 
days after the acceptance of his bid to fur- 
nish the materials in conformity to the terms 
of the advertisement under which the bid 
was made, and in case of his default the de- 
fendants agreed to make good the difference 
between the offer of Van Wagenen and the 
next lowest bidder, or the person to whom 
the contract might be awarded. The con- 
tract was awarded to Van Wagenen. He 



failed to execute it, and it was then awarded 
to another bidder; the difference in the bids 
being §7,290, which sum this action is brought 
to recover. 

The facts material to the ease are these: 
Under the authority of the acts of congress in 
that behalf the government of the United 
States were improving the St. Mary's Falls 
Canal, the work being under the immediate 
supervision of Major Weitzel as engineer in 
charge, and a contract was about to be let 
for furnishing the stone to he used in the 
improvement, pursuant to the terms of an 
advertisement. A copy of the advertisement, 
together with the specifications, a form of 
proposal and form of guaranty, all in print, 
and all annexed together, w r ere forwarded to 
parties proposing to bid. The specifications, 
among other things, provide that the stone to 
be furnished shall be "of some good quality, 
approved by the engineer in charge," and re- 
quire the bidder "to send to the office of the 
engineer, free of charge, a sample of the 
kind of stone proposed to be delivered," of a 
designated size, "one face left in the rough 
and the other faces picked, sawed or ham- 
mered to show how the stone will work." 
The proposal reads, that the bidder will fur- 
nish stone agreeably to the terms of the spec- 
ification, which shall be "of a quality shown 
by an accompanying sample." Among the 
bids received by the engineer was one from 
Van Wagenen. The blanks left in the bids 
for dates, names, and prices, and those in 
the guaranty for the names and places of 
residences of the guarantors, were filled out, 
the proposal being signed by Van Wagenen 
and the guaranty by the defendants, while 
endorsed upon the paper following the guar- 
anty was a notice addressed to the engineer, 
and signed by Van Wagenen, as follows: "I 
refer you for samples of stone to be furnished 
under this bid to samples sent by me to 
your office at the time of former bid by me 
on same work, and will agree to furnish like 
stone or such stone as the engineer in charge 
shall require." This notice was not upon 
the papers when defendants signed the guar- 
anty, nor was it in any way known or as- 
sented to by them. By the terms of the ad- 
vertisement, bids were to be received up to 
three o'clock p. m. of March 31st. March 
31st the engineer telegraphed to Van Wagen- 
en, "What kind of stone and from which 
quarries do you propose to furnish under 
your bid of this day?" To which on the 
same day Van Wagenen answered by tele- 
gram: "Limestone from the following quar- 
ries: Marblehead and Kelly's Island, Ohio; 
Chaumont, New York; Queenstown, Ontario." 
The next day the engineer telegraphed to 
Van Wagenen: "If contract is awarded, you 
must furnish Marblehead or Kelly's Island 
stone. Chaumont will not be accepted ; 
Queenstown is prohibited by law." It would 
seem that Van Wagenen assented to these 
conditions, and on April 26th the engineer 
notified Van Wagenen that his bid was ac- 
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cepted and the contract awarded. Hay 3d 
Van Wagenen notified the engineer that he 
could not get the stone required. No con- 
tract was tendered to Tan Wagenen for exe- 
cution, and the contract was let to another 
bidder. 

Upon these facts it is insisted by the de- 
fendants that they are not liable because the 
contract proposed by the engineer and which 
Van Wagenen failed to enter into was not 
the contract, the execution of which the de- 
fendants had guaranteed, but one by which a 
different kind of stone from that originally 
provided for was to be substituted. If the 
contract proposed for execution to Van Wag- 
enen differed in any material particular from 
that called for by the advertisement, specifi- 
cations and proposal, it must be held that 
defendants are not liable upon their obliga- 
tion; and this result will follow although 
the contract was modified by the mutual con- 
sent of Van Wagenen and the engineer in 
charge,* and in a particular which was not 
deemed substantial by either of them. The 
defendants are sureties, who are bound to 
the extent and in the manner and under the 
circumstances pointed out in their obligation, 
and no further. It is not sufficient that a 
surety may sustain no injury by a change in 
the contract he has guaranteed. Even if the 
change will inure to his benefit, he is still 
absolved. He has a right to stand upon the 
strict terms of his contract and any ma- 
terial variation made without his assent is 
fatal. These propositions are so well settled 
that no citation of authorities is required to 
support them. Cases peculiarly in point, 
however, are Barns v. Barrow, 61 N. Y. 39; 
Whitcher v. Hall. 5 Barn. & C. 269; Grant 
v. Smith, 46 N. Y. 93; U. S. v. Corwine 
[Case No. 14,871]; U. S. v. Tillotson [Id. 
16,524]. 

Applying these rules, it will first be neces- 
sary to ascertain what contract the defend- 
ants undertook Van Wagenen should enter 
into, and, second, whether the contract pro- 
posed foi his execution and which he failed 
to enter into varied in any material particular 
from that originally provided for. Reading 
the advertisement, specification and proposal 
together, the fair interpretation of their lan- 
guage is that a contract shall be executed to 
furnish stone of a description designated by 
a sample which is to accompany the proposal. 
It is not contemplated that the sample shall 
be annexed to the proposal; the sample need 
not be in existence when the proposal is 
signed; it sufiices if the sample accompany 
the proposal in any manner which will en- 
able it to be identified when the bids are 
opened, so that the engineer may pass judg- 
ment,- upon it and compare it with the samples 
of other bidders. The guarantors cannot in- 
sist that they undertook that Van Wagenen 
would enter into a contract to furnish stone 
like a sample existing when their guaranty 
was signed. They saw fit to sanction a pro- 
posal which permitted the bidder to build 



them by any sample he might choose to for- 
ward. Inasmuch as at any time before the 
period for receiving proposals might expire 
the proposal could be withdrawn and de- 
livered again with a new sample, any sam- 
ple finally delivered with the proposal would 
be the sample accompanying the proposal. 
On the other hand, the specifications and 
proposal cannot be construed to authorize a 
contract for stone of any description required 
by the engineer. While one clause in the- 
specifications states that the stone "shall be 
of good quality, and subject to the approval 
of the engineer," this clause is controlled by 
that one relative to the sample, and, read to- 
gether, the meaning is manifest that the bid- 
der is to furnish stone according to the sam- 
ple, but unless it is of good quality it may 
be rejected by the engineer. 

The original contract having been ascer- 
tained, it remains to inquire whether the one 
proposed for execution was the same or a 
different contract. As appears by the notice 
endorsed upon the proposal of Van Wagenen 
he designated as the sample of stone to be- 
contracted for a sample which he had there- 
tofore delivered to the engineer. He stated 
also in this notice that he would contract to 
furnish any other stone the engineer might 
desire. If this notice had been brought to 
the attention of the defendants prior to their- 
signing the guaranty, it would seem clear 
that they intended to authorize Van Wagenen 
to contract to furnish such stone as he 
might select at the time of signing the con- 
tract But, as the proof stands, the notice 
cannot be regarded as part of the contract 
sanctioned by these defendants. The effect 
of the notice, therefore, was only to make- 
the sample of stone which Van Wagenen had 
theretofore delivered the sample accompany- 
ing the proposal. 

It does not distinctly appear whether the 
telegram from the engineer to Van Wagenen 
inquiring what kind of stone the latter in- 
tended to furnish under his bid, or the an- 
swer of Van Wagenen specifying the kind of 
stone and the quarries from which it would 
be obtained, were sent before or after the- 
bids were opened. Jt seems they were sent 
on the day for opening the bids, and nothing 
more is shown But, however the fact may 
have been, is not important in my view of 
the case, because it was not until the next 
day that Van Wagenen was notified that if 
the contract was awarded to him, stone from 
three of the quarries he had specified would 
not be accepted, and that stone from two 
specified quarries must be furnished by him. 
This was a distinct notification that the con- 
tract would only be awarded him on the- 
condition that he should furnish stone from 
one or both of two quarries. Assuming that 
the sample which he had delivered to the en- 
gineer could have been furnished from any 
one or from all ot the five quarries men- 
tioned in the telegram of the day before, and 
assuming that this telegram was sent by 
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him and received by the engineer prior to 
the opening of the bids, nevertheless a condi- 
tion was required which was not contem- 
plated by the hid. It was a condition the 
tendency of which necessarily was to restrict 
his sources of supply and which because of 
this might render it more difficult or less 
profitable for him to undertake the perfoi*m- 
ance of the contract. It is true he did not 
so regard it, and was satisfied to accede. It 
does not follow, however, that the defend- 
ants would have assented to the change, and 
in the absence of any evidence that they did 
assent it must bt? held that the contract pro- 
posed for execution was not the one which 
defendants guaranteed Van Wagenen should 
execute. 

Stated briefly, the result of the communi- 
cations between Van Wagenen and the en- 
gineer was that the latter should enter into 
a contract to furnish stone from the Marble- 
head or Kelly's Island quarry, while the con- 
tract which defendants were responsible for 
was one to furnish stone like a sample des- 
ignated at or before the opening of the bids. 
Either Van Wagenen had designated the ar- 
ticle by a sample at the time the bids were 
opened, or he had not If he had, the con- 
tract tendered for his execution should have 
called for stone like the sample and without 
any restrictive conditions relative to the place 
from which it should be obtained. If he had 
not designated the articles, the undertaking 
of the defendants was inoperative because 
one of the conditions which entered into it 
had not been fulfilled, and what was subse- 
quently agreed upon between Van Wagenen 
and the engineer was a new contract and not 
that which defendants had guaranteed. 

Implications against the good faith of Van 
Wagenen, and which tend to show that he 
never intended to enter into the contract 
pursuant to his bid, arise from the evidence 
in the case. Whether these are well found- 
ed or not is not material They do not dero- 
gate from the right of the defendants to in- 
sist upon the strict letter of their obligations. 
The recovery cannot be sustained and a new 
trial is granted. 
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UNITED STATES v. CASHIEL. 

[1 Hughes, 552.] i 

District Court, D. Maryland. 1803. 

Crimixal Law— Twice in* Jeopardy— Acquittal 

BEFOKE COUKT-MaHTIAL. 

An acquittal before a court-martial cannot be | 
pkaded in defence of an indictment in a court 
of law; even though the offence charged in ei- 
ther case be substantially the same. 

In the month of June, 1863, the accused 
I Hazel B. Cashiel] had at pasture on his 
farm, in Montgomery county, Md., some five 
hundred head of cattle, which, with some 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Juc'ge, and here reprinted by permission.! 
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live hundred others, belonging to the United 
States, were driven away, on the morning 
of the 28th of that month, for their protec- 
tion from the Confederate cavalry, then ap- 
proaching. Soon thereafter, the invading 
forces riding up to where several persons, 
including the accused. w T ere standing, de- 
manded in what direction the cattle had 
gone. One- person pointed them in a direc- 
tion opposite to the true one. In a few min- 
utes one of the cavalrymen returned from 
the pursuit, and repeating the demand, the 
accused is alleged to have indicated to him 
the road which the cattle had taken, their 
number, and the fact that they were driven 
without any guard except their ordinary 
herdsmen. This information did not result 
in any benefit to the enemy, as the cattle 
were driven safely within the Federal lines. 
Shortly after this occurrence Mr. Cashiel was 
arrested, taken to Washington, and there 
tried by a court-martial, on the change of 
conveying intelligence to the enemy, contrary 
to the 57th article of war. The court which 
tried him. after maturely considering the 
evidence adduced, found the accused of the 
specifications and charge guilty, but say 
"that, although the accused answered certain 
questions put by rebels, which, in a strict 
literal sense conveyed intelligence to the 
enemy, it has not appeared in evidence that 
the information was volunteered, nor does 
the court perceive that such intelligence was 
given with that criminal design which the 
law contemplates as the animus of a breach 
of the 57th article of war; and the court, 
therefore, affixes no penalty to the offence 
beyond an admonition, that in future he will 
be more on his guard in answering inquiries 
addressed to him by an enemy." The secre- 
tary of war approved of the findings of the 
court, upon the specifications and charge, 
and disapproved of the sentence; and, after 
a review of the testimony and proceedings 
of the court, in an order from the war de- 
partment, dated July 29th. 1863, says: "Al- 
though the accused has been relieved of all 
responsibility under the 5ich article of war, 
he is still liable to be prosecuted under the 
2d section of the act to suppress insurrection, 
etc., approved July 17th, 1862 [12 Stat. 5SU], 
for giving aid and comfort to the rebellion, 
and that the prosecution for this offence 
may be proceeded with he will be handed 
over to the civil authorities." After the pas- 
sage of this order #Mr. Cashiel w T as again 
arrested, and an indictment afterwards 
found against him in the United States dis- 
trict court of Maryland, September term, un- 
der the act of July, 1862. When the case 
was called for trial at the present term of 
the court, the counsel for Mr. Cashiel put 
in the plea of autrefois convict, averring that 
as he had been before tried by the proper 
tribunal, he could not be again impeached 
and put in jeopardy for the same offence. 
To this plea the United States demurred, 
and the questions involved in the case were 
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argued by William Schley, Esq., of Balti- 
more, and Charles Abert, Esq., of Montgom- 
ery county, for tin traverser, and William 
Price and Nathaniel L. Thayer. Esqs., for 
the government. 

GILES, District Judge. The 2d section of 
the act of 17th of July, 1S62, under which 
the traverser stands indicted, is as follows: 
"That if any person shall hereafter incite, 
set on foot, assist or engage in any rebellion 
or insurrection against the authority of the 
United States or the laws thereof, or shall 
give aid or comfort thereto, or shall engage 
in or give aid and comfort to any existing 
rebellion or insurrection, and be convicted 
thereof, he shall be punished by imprison- 
ment for a period not exceeding ten years, 
or by a fine not exceeding ten thousand dol- 
lars, and by the liberation of all his slaves, 
if any he have; or by both of said punish- 
ments, at the discretion of the court.** The 
trial and conviction which forms the subject- 
matter of the plea filed in this case, was had 
before a general court-martial, held in the 
city of Washington, in pursuance of orders 
from the war department. The charge 
against the traverser before that court was 
for a violation of the 57th section of the ar- 
ticle of .war, which article is as follows: 
"Whoever shall be convicted of holding cor- 
respondence with, or giving intelligence to 
the enemy, either directly or indirectly, shall 
suffer death, or such other punishment as 
shall be ordered by the sentence of the court- 
martial.'* See act of 1806 (2 Stat. 36G). Two 
questions have been presented in the argu- 
ment of this case: 1st. Had the court-mar- 
tial, whose record is referred to in the plea 
iiled in this case, jurisdiction of the offence 
there charged and over the person of the 
traverser? And if so, 2d. Is the said charge 
the same offence (within the meaning of the 
fifth amendment to the constitution of the 
United States) for which the traverser now 
stands indicted? 

I shall discuss the second question, for if 
that be answered in the negative, it over- 
rules the plea filed in tins case; and it be- 
comes unnecessary to consider and decide the 
first. They have both been argued with great 
ability, and the first question, touching the 
jurisdiction of courts-martial, presents at the 
present time a painful interest. It is a ques- 
tion with which our previous reading had not 
made us familiar, for, until the present wide- 
spread insurrection, the administration of our 
general government had been known to us 
only by the exercise of its peaceful civil 
powers, and by its laws executed and en- 
forced by the national judiciary. But our con- 
stitution was made for all time— a time of 
war as well as a time of peace; and what is 
the extent and limit of the war power it im- 
parted to the government, presents a problem 
of no easy solution, but one which is now 
engaging the attention and careful considera- 
tion of the* statesmen and jurists of the land. 



As the view I take of this case relieves me 
from the consideration at present of so grave 
a question. I will only add. before I pass from 
it, that the more I study the constitution of 
our country the more am I impressed with the 
wisdom, the forethought, and the experience 
of the great men who framed it. And my 
firm conviction is, that our only pathway of 
safety and hope for the future lies in a strict 
observance of all its provisions. Now, what is 
meant by the word "offence," as used in the 
fifth amendment to the constitution? .This 
is settled by the supreme court in the case 
of Moore v. Illinois, reported in 14 How. 
[55 U. S.] 17, where Justice Grier says, in de- 
livering the opinion of the court, "An offence 
in its legal signification means the transgres- 
sion of a law.'* 

In this case we have two laws— the articles 
of war, as contained in the act of 1S06, and 
the law of 1802, which I have before cited— 
and their provisions are different. The 57th 
article of war punishes the holding of any 
correspondence or the giving of any intelli- 
gence to the enemy. For in a time of war 
(when alone this article operates) it might be 
prejudicial to the discipline and good order 
of the army that any correspondence should 
be held by any of its members with the ene- 
my, although the intelligence given might be 
in no manner in furtherance of that enemy's 
views and designs. Whereas, no conviction 
could be had under the act of 18G2, unless the 
intelligence given was of such a character as 
to give aid and comfort to those engaged in 
the insurrection. It might very well be, then, 
that facts which would warrant a conviction 
under the 57th article of war could produce 
no such result in an indictment under the 2d 
section of the act of 1802. And many facts 
would warrant a conviction under the law of 
1862 winch are not punishable under the 57th 
article of war. These are laws to be admin- 
istered by different tribunals, and they create 
distinct offences. And there was no law of 
the United States punishing by indictment 
corresponding with the enemy or giving them 
intelligence (unless it amounted to treason un- 
der the act of 1790 [1 Stat. 112], or as giv- 
ing aid and comfort to the rebellion under the 
act of 1S62) until the act of the 25th of Feb- 
ruary, 1SG3 [12 Stat. 696], and that only pun- 
ishes correspondence, either written or ver- 
bal, where it is carried on with "intent to de- 
feat the measures of the government, or to 
weaken, in any way, their efficacy." When 
congress, in 1806, was framing the articles of 
war, they provided, by the 33d article, that 
whenever an officer or soldier should be ac- 
cused of a capital crime, or of having com- 
mitted any offence against the person or prop- 
erty of any citizen, such as is punishable by 
the known laws of the land, he should be de- 
livered over to the civil magistrate for pun- 
ishment. And although by article 9 they pro- 
vided a punishment for an officer or soldier 
striking or drawing a weapon upon, or offer- 
ing any violence to his superior officer, it could 
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not be contended that this provision debarred 
the civil courts from punishing the offence 
as an assault and battery. And although the 
act of 1806 does not contain the provision to 
be found in the mutiny acts of Great Britain, 
"That nothing in it shall be construed to ex- 
empt any officer or soldier whatsoever from 
being proceeded against by due course of 
law," yet it appears to me that that is its 
true construction; that tne military law, as 
it exists in the United States, is an exception- 
al code, applicable to a class of persons in 
given relations, but not abrogating or dero- 
gating from the general law of the land, but 
that the latter is left in full force and virtue. 
Tytler, in his treatise on Military Law, says: 
"The martial or military law, as contained 
in the military law and articles of war, does, 
in no respect, either supersede or interfere 
with the civil and municipal law of the realm/' 
He is an Englishman, and treating of the 
laws of that country. But what say the two 
most approved writers on military law in this 
country? Benet, on page 100 of his treatise, 
says: "A former acquittal or correction of an 
act by a civil court, is not a good plea in 
bar before a court-martial on charges and 
specifications, covering the same act." And 
De Hart, on page 140, says: "A former ac- 
quittal or conviction pleaded, must have refer- 
ence to a trial by a court-martial. The same 
acts, as they may offend against the rights 
of private persons, may also violate the pro- 
prieties of military discipline, and as such 
may be investigated by both civil and military 
courts. This is a principle perfectly well es- 
tablished in the military service, and has been 
acted upon and approved by the highest au- 
thority.*' And both these accomplished writ- 
ers cite the case of Captain Howe. In May, 
1S42, Captain Howe, of the 2d dragoons, w T as 
tried upon a charge for "conduct prejudicial 
to good order and military discipline,*' in hav- 
ing beaten or caused to be beaten, in a cruel 
and inhuman manner, a private of his com- 
pany. Upon arraignment, Captain Howe 
pleaded, in bar of trial, that he had been tried 
and acquitted for the said act upon an indict- 
ment for manslaughter in the civil court. 
But the court would not admit the validity of 
such plea, and proceeded to trial. Captain 
Howe was convicted upon the charge and sen- 
tenced to be suspended from rank, pay and 
emoluments for twelve months. The proceed- 
ings and decision of the court were approved 
and confirmed by the war department, by 
general order No. 34, in 1S42. John C. Spen- 
cer, of New York, was then secretary of war, 
himself a lawyer of considerable reputation 
in his day. Now the civil court before whom 
Captain Howe had been tried and acquitted 
was not, as the learned counsellor for the 
traverser supposed, a court of a different sov- 
ereignty, a court of a state; but Florida was 
then a territory, and the trial took place be- 
fore the superior court for the territory of 
East Florida, a court established by congress 
by the act of May 26th, 1S24 [4 Stat. 43]. 



The judge, district attorney and marshal of 
said court were appointed by the president, 
by and with the advice and consent of the 
senate, and their salaries were paid out of the 
treasury of the United States. It was a court 
whose only power was derived from the au- 
thority of the United States, and which pos- 
sessed the usual jurisdiction belonging to the 
district and circuit courts of the United States, 
in addition to a jurisdiction to administer the 
local laws of the territory of Florida. And 
the opinion of Mr. Legare, the then attorney- 
general (one of the most accomplished lawyers 
of the day), sustained the course of the court- 
martial in this case. It is therefore an author- 
ity entitled to great respect It was not until 
1845 that Florida was admitted into the 
Union. If this be a sound law, then it must 
follow that an acquittal before the court- 
martial could not be pleaded to an indictment 
before the civil court. And, as the supreme 
court say in the case [Moore v. Illinois] 14 
How. [55 U. S.] IT, "it cannot be truly aver- 
red that the offender has been twice punish- 
ed for the same'offence, but only that by one 
act he has committed two offences, for each 
of which he is justly punishable." The great 
principle that in the administration of crim- 
inal justice no person should be twice put in 
jeopardy of life or limb for the same offence 
is much older than our constitution. It ex- 
isted as a fundamental rule of the common 
law from a very early period, and is recog- 
nized by all English waiters on common law. 
But it is limited to forbid a second trial for 
one and the same offence. Blackstone (Comm. 
vol.. 4, p. 336), says, "that che pleas of autre- 
fois acquit and autrefois convict must be up- 
on a prosecution for the same identical act 
and crime." And although an acquittal on 
an appeal was a good bar to an indictment, 
yet he informs us on page 313 that an appeal 
was a prosecution for some heinous crime, de- 
manding punishment on account of the par- 
ticular injury suffered, rather than to vin- 
dicate the public justice. The view I take 
of the provision in the" fifth amendment to the 
constitution does not, therefore, conflict with 
this humane principle of the common law. 
Under each, a former trial, to be a bar, must 
be a trial for the same identical offence, or, in 
other words, for the transgression of the same 
law. As opposed to this view. I have found 
but two authorities, a dictum of Justice Wood- 
bury, in the case of Wilkes v. Duncan, 7 How. 
[4S U. S.] 123, and a note on page 341, 1st 
volume of tlie 9th edition of Kent's Commen- 
taries. The case in 7 How. [48 U. S.] was an 
action of trespass, brought by a marine against 
Commodore Wilkes, for some punishment in- 
flicted on plaintiff while on board one of the 
vessels of the exploring expedition. A court- 
martial which w r as convened after the return 
of the expedition had acquitted the defendant 
of this charge. On the trial of this case in 
the court below the record of the proceedings 
of the court-martial had been offered as evi- 
dence, but rejected by the court' The pro- 
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priety of this rejection having been consid- 
ered by the supreme court, Justice Woodbury, 
in delivering the opinion of the court, says: 
"We think that such proceedings were not 
conclusive on the plaintiff here, though a bar 
to subsequent indictments in courts of com- 
mon law for the same offence." Now no such 
point was presented in the case, and no con- 
tingency could ever arise as to crimes com- 
mitted on a ship-of-war, for the reason I shall 
state in reviewing the other authority. I have 
very great respect for the memory of Judge 
Woodbury, whose judicial life was illustrated 
by great legal learning and patient, untiring 
industry, but the language I have quoted w T as 
an obiter dictum, and is overruled, I think, 
by the subsequent decision of the supreme 
court to which I have referred. The com- 
mentator in Kent's Commentaries discusses 
the proposition that the district and circuit 
courts of the United States have no criminal 
jurisdiction but what is expressly conferred 
upon them by statute, and have not, there- 
fore, any jurisdiction over offences commit- 
ted on board of one of our national ships-of- 
war, as no such jurisdiction is given by any 
statute. Judge Berts so held in the Case of 
Captain Mackenzie [Cases Nos. 15,6^0 and 15,- 
691], and that the jurisdiction of the naval 
court-martial in his case was exclusive, he 
being then on his trial before a naval court- 
martial for murder on board the United States 
sloop-of-war Somers. The commentator goes 
on to say, "If they (the civil courts) had juris- 
diction, an acquittal by a court-martial would 
be a bar to any criminal proceeding in any 
other court." But he cites no authority to sus- 
tain this position; and as no notice is made 
of the decision in 14 How. [55 U. S. 17], I 
think the note must have been written before 
that decision was made by the supreme court. 
As instances in which a man may be punished 
twice for the same act where it constitutes 
two offences, I cite the case of General Hous- 
ton, who, having assaulted a member of the 
house of representatives, was punished by the 
house for the contempt, and was subsequently 
indicted and convicted for the same assault 
in the criminal court in the District of Co- 
lumbia [Case No. 15,398]. The opinion of ilr. 
Benjamin P. Butler, the then attorney-general, 
was taken upon the subject, and he held the 
subsequent trial and conviction legal. In his 
opinion he says: "The act committed by Gen- 
eral Houston was one and the same, and it 
constituted but one indictable offence, and he 
was liable therefore to only one conviction on 
indictment." But it was not the same of- 
fence for which he was punished by the house 
of representatives. 

I also cite .the case of State v. Yancy, re- 
ported in 1 N. C. Law Repos. 519. In this 
case it was decided that for an assault com- 
mitted in the presence of the court, and for 
which contempt the court punished by a fine, 
the party could be afterwards tried for the 
assault and battery. It appears to me, there- 
fore, that before I can decide a charge to be 
25FED.CAS- — 21 



"the same offence" within the meaning of the 
fifth amendment to the constitution, it must 
appear that the offence was the same in law 
and in fact In the case at bar, the traverser 
is charged with a violation of the act of 1862 
by giving aid and comfort to those in rebel- 
lion. The charge on which he was tried be- 
fore the court-martial was for giving intelli- 
gence to the enemy, in violation of the articles 
of war. I consider that identity wanting 
which w T ould make his trial on this indict- 
ment a violation of the constitution of the 
United States. The demurrer is sustained, 
and the traverser's plea of autrefois 1 convict 
is overruled, with leave to him to plead over. 



Case MTo. 14,745. 

UNITED STATES v. CASSEDY et aL 

[2 Sumn. 582.] i 

Circuit Court, D. Massachusetts. May Term, 
1837 

Seamen — Indictment for Revolt— Combination 
to Resist Authority — Scbstituted MAS- 
TER—CONTRACT OP SERVICE. 

1. To sustain an indictment for an endeavor to 
commit a revolt under the act of congress of 
1835 (chapter 40, g 2 [4 Stat. 776]), a confederacy 
or combination must be shewn between two or 
more of the seamen, to refuse to do further duty 
on board the ship, and to resist the lawful com- 
mands of the officers. 

[Cited in U. S. v. Peterson, Case No. 16,037; 
U. S. v. Huff, 13 Fed. 637.] 

2. The contract of seamen for the voyage is 
not suspended or extinguished by the death, re- 
moval, or resignation of the original master; but 
they are bound to perform the voyage under any 
person, who is lawfully substituted in his stead. 

[Cited in U. S. v. Nye, Case No. 15,906.] 

3. If a person, substituted as master, he gross- 
ly incompetent to the duties of his station, from 
want of skill or bad habits, or profligate and 
cruel behavior, the seamen may be justified in 
refusing to do duty, or to remain by the ship. 

[Cited in U. S. v. Nye, Case No. 15,906.] 

Indictment for an endeavor to commit a re- 
volt on board of the ship Amethyst on the 
high seas, against Act 1835, c. 40, § 2. Plea, 
the general issue. 

At the trial it appeared in evidence, that 
the Amethyst was an American ship, regis- 
tered in New Bedford. She sailed from 
thence on a whaling voyage in the Pacific in 
August, 1836, under the command of Capt 
Warren Howland. In consequence of ill- 
health, Capt. Howland was obliged to leave 
the ship at St. Helena, in January, 1S37, and 
with the advice of the American consul at 
that port, he appointed the chief mate to the 
command for the residue of the voyage. The 
crew, upon receiving information of the sub- 
stitution of the mate to the command, re- 
fused to dc any further duty on board, al- 
though the mate was experienced, and they 
were urged to do so by the consul. On the 
next day, Capt. Howland and the consul 
went on board and examined the crew sep- 

i [Reported by Charles Sumner, Esq.] 
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nrately The defendants [Alfred] Cassedy, 
Bowditcb and Jenkins still persisted in their 
refusal; and said they did not like to pro- 
ceed on the voyage, with the mate as master. 
They were then taken on shore, and put into 
prison. Two days afterwards the consul, to- 
gether with two American masters, went on 
board to persuade the crew to go to sea. 
The mate, by direction of the consul, ordered 
the ship to be got under weigh for sea. Half 
of the crew refused at first; but finally all of 
them then on board, except the defendants 
Allen, King and Hopp consented. These 
three last were then also sent on shore, and 
put in prison with the others, who had been 
put in prison two days before. The ship 
afterwards proceeded to sea without them; 
and they were sent home in another Ameri- 
can ship, the Octavia, for trial, and arrived 
at New Bedford. 

Mr. Mills, Dist Atty., for the United States. 

STORY, Circuit Justice, in summing up 
to the jury said: Upon the facts stated in 
the evidence, which indeed, is not in its gen- 
eral bearing disputed, - the question arises, 
whether the defendants, or any of them, are 
guilty of the offence charged in the indict- 
ment. And that depends upon another ques- 
tion, whether there was among the defend- 
ants, or any two or more of them, a com- 
mon confederacy or combination to refuse to 
do further duty on board the ship, and to 
resist the lawful commands of the officers 
in regard to the sailing or preparations for 
the voyage. If there was any such confedera- 
cy or combination, or any encouragement by 
the defendants of each other in such acts of 
refusal and disobedience, then the offence, in 
contemplation of law, has been committed, 
unless some justification of the refusal and 
disobedience is made out. The defendants 
seem to have proceeded upon the ground, 
that they were not bound to service on board 
after the original master ceased to be such; 
and that they were not bound to serve under 
the mate, acting as master, under a regular 
substituted appointment. This is a sheer mis- 
take of the law. The contract of seamen for 
the voyage is not suspended or extinguished 
by the original master's ceasing to be such, 
by death, by removal, by resignation, or oth- 
erwise. They are bound to perform the voy- 
age under any person, who is lawfully sub- 
stituted master for the voyage; for their en- 
gagement is, in substance, an engagement 
with the owners for the voyage, and not with 
a particular master, so long as he remains 
such. It is true, that if a person, substituted 
as master, is grossly incompetent to the du- 
ties of his station from want of due skill or 
from grossly bad habits, or from profligate 
and cruel behavior, that may furnish a suita- 
ble excuse for a refusal to do duty, or to re- 
main by the ship. But such a case must be 
clearly made out, beyond all reasonable doubt, 
and it is not to be presumed, or inferred. 



There is no such proof in the present case; 
and, therefore, it cannot be insisted on. The 
evidence, so far as it goes, is decidedly favor- 
able to the competency, skill, and good char- 
acter of the mate. The question then resolves 
itself into a mere question of fact, upon 
which the jury will pass their opinion. 

Verdict against all the defendants, guilty. 



Case Ho. 14,746. 

UNITED STATES v. CASTILLEIIO. 

[See U. S. t. Castillero, 2 Black (67 U. S.) 
17, dissenting opinion of Mr. Justice Swayne.] 



Case JTo. 14,747. 

UNITED STATES v. CASTILLERO. 

[Nowhere reported; opinion not now accessi- 
ble.] 

Case ETo. 14,748. 

UNITED STATES v. CASTOR. 

_ [Cited in U. S. v. Watkins, Case No. 16,640. 
Nowhere reported; opinion not now accessible.] 



Case Ho. 14,749. 

UNITED STATES v. CASTRO. 

[Cal. Law J. & Lit. Rev. 56.] 

district Court, N. D. California. Oct 30, 1862. 

Mexican Land Grant— Survey. 

[Where a survey based on a Mexican grant 
appears to be incorrect, it will be rejected, and a 
new one ordered.] 

It appears, by the expediente in this case, 
tlaat on the twelfth of June, 1S34, there was 
granted to the successors of Francisco Ma. 
Castro, then deceased, the lawful ownership 
of a tract of land known by the name of "San 
Pablo," and bounded by the raiichos of San 
Antonio and El Pinole, and by a portion of 
the Bay of San Francisco. For this tract 
Francisco Castro had previously, on the twen- 
ty-third of April, 1S23, obtained a concession 
from the territorial deputation. The fourth 
condition of the grant of 1834 declares the 
land granted to be three sciuare leagues, a 
little more or less, according to the diseno 
which accompanies the expediente. On the 
twenty-third of June of the same year, Joa- 
quin Castro, the son and representative of 
Francisco Ma. Castro, addressed a petition to 
the governor, in which he states that, through 
inadvertence, he neglected in his first petition 
to ask for the extent included in the diseno 
annexed, and "only claimed the three square 
leagues which we formerly occupied. That, 
as this piece of land is rather too small for 
the number of cattle grazing on it, he solicits, 
in the names of the other heirs, and as their 
agent, that the said petition be understood to 
include the augmentation of land described in 
the aforesaid plan." This petition was refer- 
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red by the governor to the secretary for an 
informe. By the report of that officer, it ap- 
pears that he proceeded £o measure a tract of 
land of which he gives the boundaries, and 
whicli he delineates on a plan annexed to his 
report, and marked by him "Xo. 2," to distin- 
guish it from the original diseno presented 
by Castro, marked "Xo. 1." The report fur- 
ther states that it results from the measure- 
ment that from the hill of San Antonio to the 
northeast there is a distance of one league and 
300 varas, from that point to the north-north- 
west, one league and 1,500 varas, and from 
that point to the north-northwest, one league 
and 100 varas. "Reducing these land and 
sea boundary lines to the right lines of a 
quadrilateral figure, and performing the meas- 
urement of the same, I find a tract of land 
measuring four square leagues and nearly one 
twenty-fourth of a league, setting aside and 
not counting the inequalities or unevenness of 
the ground, which do not appear on the plan 
marked *&o. 2/ but are shown on the plan 
No. 1, though inaccurately, because the height 
of the hills does not appear, as they ought to 
do, to arrive at a correct conclusion as to the 
dimensions of the tract." 

On the 14th August, 1835, the governor 
made a decree of concession, as follows: 
"Having seen the petition with which this ex- 
pediente begins, the concession which was ob- 
tained from the most ex. territorial deputa- 
tion on the 15th April, 1823, and the petition 
dated June 23d of this year, soliciting the am- 
plification of a little more than one square 
league, as is exhibited on the diseno Xo. 2, 
with whatever else was necessary and con- 
venient, I declare Don Francisco Maria Cas- 
tro, and by his decease his heirs and suc- 
cessors, lawful owner and owners of the tract 
known as San Pablo, bounded by the ranchos 
of San Antonio and Pinole, and by a part of 
the Bay of San Francisco," etc. On the 2tfth 
August of the same year, the formal title is- 
sued. In this are recited the grant to Fran- 
cisco Castro by the deputation, the subsequent 
application by his heirs for the lawful owner- 
ship, and their recent petition for the surplus 
of a little more than one square league. The 
fourth condition states that the land of which 
mention is made is "of the extent of a little 
more than four square leagues ('cuatro sitios 
de ganado mayor, poco mas'), including the 
amplification which was conceded by the de- 
cree of the 14th August of this year, and as 
is explained by the diseno which accompanies 
the expediente. The judge who shall give the 
possession will cause it to be measured, des- 
ignate the boundaries, and reserve the surplus 
to the nation for its convenient uses." 

It is apparent from these documents that 
the governor intended to grant to the succes- 
sors of Francisco Castro an addition of a little 
more than one league to the tract of three 
leagues already conceded, and that the bound- 
aries of the whole tract, as augmented, were 
those designated on the diseno of Xegrete, Xo. 
% which is expressly referred to in the decree 



of concession, as indicating the amplification 
solicited. The quantity of land ascertained 
by Negrete to be included within the sea 
boundaries and the land lines run by him is 
designated in the 4th condition as to the quan- 
tity granted, and the surplus or sobrante is re- 
served. It cannot be pretended that the gov- 
ernor meant to grant all the land included 
within the first diseno, or within the exterior 
boundaries mentioned, viz. the ranchos of El 
Pinole, San Antonio, and the bay, for those 
boundaries contain nearly double the quantity 
granted. The extent of the first grant to his 
father is mentioned by Joaquin Castro, in his, 
last petition, as three leagues. The extent of 
the tract, as augmented, is reported by Xe- 
grete to be four leagues and one twenty- 
fourth of a league, and he annexes a map 
showing its boundaries, and marked Xo. 2. 
The governor, in his decree of- concession, 
states the amplification solicited to be of the 
extent of a little more than one square league, 
"as explained by the diseno Xo. 2"; and of 
this and the tract of three leagues already 
conceded he declares the heirs of Castro the 
owners. And finally, in the formal title, the 
land is declared to he" of the extent of a little 
more than four square leagues, "as shown by 
the map" (clearly meaning the map Xo. 2), 
and the sobrante is reserved. 

On reference to the diseno of Xegrete, there 
would seem to be no difficulty in locating the 
land with reasonable certainty. On two sides 
the land fronts on the bay. On the south, the 
dividing line between the ranchos of San. 
Pablo and San Antonio has already been de- 
termined 15y this court, after full argument by 
the representatives of both ranchos. If, then, 
that line be adopted, from the crest of the 
hills to the bay, thence along the shores of 
the latter, and including the Potrero, up to 
the point marked on Xegrete's map as the ter- 
mination of his northern line, there will be no 
difficulty in running the remaining lines so as 
to include the quantity of four leagues and 
about one twenty-fourth of a league; conform- 
ing the courses and lengths of said lines as 
nearly as may be to the northern and north- 
eastern dotted lines as laid down on the diseno 
of Xegrete. The survey must therefore be re- 
jected, and a new survey made, conformably 
to this opinion. 

[For the opinion confirming the grant in this 
case, see Case Xo. 14,751.] 



Case Wo. 14,750. 

UXITED STATES v. CASTRO. 

[Cal. Law J. & Lit. Rev. 137.] 

District Court, X. £). California. Dec. 10, 1862. 

Mexican Land Grant — Objections to Survey. 

[1. Where the owners of adjacent ranchos 
have acquiesced in, adopted, and recognized for 
nearly 20 years, as the boundary between the 
ranchos* a certain line established by a govern- 
ment official in the discharge of his duties, and 
in conformity to which buildings have been erect- 
ed, and the land cultivated for a long series of 
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years, one of such owners cannot assert that such 
line is erroneous.] 

[2. The mere execution by a grantee from the 
Mexican government of deeds of parts of the 
tract within the exterior boundaries does not 
show a location of the grant as including the 
land so conveyed, to be adopted by the court 
in preference to an election of location shown by 
the previous erection of a house and corrals on 
another part of the tract, and by the cultivation 
of the adjacent land, and residence thereon for 
a number of years.] 

The principal controversy in this case is as 
to the location of the dividing line between 
the ranchos of Mariano Castro and Jose Pe- 
na. It appears from the expediente that in 
February, 1841, Jose Pena presented a peti- 
tion to the governor, alleging that from the 
year 1837 he had solicited the Rincon de San 
Francisquito, but that, by various proceed- 
ings, which he details, a part of it, and also 
an augmento he had solicited, had been con- 
ceded to other parties. He therefore prays 
for a new augmentation of his land "from 
the arroyo de las Yeguas, which is its lim- 
it, as far as the first sausal toward the east," 
and he submits a diseno indicating the boun- 
daries of the tract with the augmento. The 
augmento thus solicited was included with- 
in the general limits of the rancho of "Pas- 
toria de las Borregas," which had been ap- 
plied for by Francisco Estrada, but had not 
yet been granted. The inchoate right thus 
acquired by Estrada was so far respected as 
to make it necessary that his assent to the 
grant to Pena should be obtained. The ad- 
ministrator of the mission, to whom the pe- 
tition was referred, accordingly reports fliat, 
"As respects the piece of land, 'Pedazo de Ti- 
erra,' which the applicant desires as an aug- 
mento, it may be conceded, without preju- 
dice to any one, since, although it is includ- 
ed in the diseno of Dou Francisco Estrada, 
he has agreed, in my presence, to cede it to 
Don Jose Pena." This agreement Estrada 
embodied in a written declaration, signed hy 
himself, and attached to the expediente, 
wherein he obliges himself to cede to Pena 
"the piece in addition (el pedazo mas de 
augmento.) as described in his map, and 
shown on his diseilo." 

On the 29th March, 1841, the grant is- 
sued,— no express reference is made to the 
augmento,— but the land is described as 
bounded by that of Don Francisco Estrada. 
Estrada did not obtain his formal title until 
the succeeding January. It describes nis 
land as bounded by that of Pena "on the 
side of the sausal de las Borregas." On the 
19th of June, 1843, Ynigo, an Indian of San- 
ta Clara, addressed a petition to the gov- 
ernor, alleging his right to a portion of the 
land included within the grant to Estrada, 
for which, as he averred, he had already re- 
ceived documents which had been lost. The 
governor, with the view of ascertaining liow 
much land was included within the bounda- 
ries of the Estrada grant, ordered Sunol, the 
sub-prefect of the district, to measure the 
land, after previously notifying Estrada and 



the Indian Ynigo. This order was complied 
with by Sunol. His report to the govern- 
ment is found in tUe archives, and the ac- 
tual location of the lines run by him is prov- 
ed by his own testimony, and that of his as- 
sisting witnesses He appears to have fixed 
some of the boundaries, especially towards 
the south, arbitrarily, and as convenience 
dictated,— adopting a road and the crossing 
of the arroyo Cupertino as part of the boun- 
dary, without attempting to run to the line 
of the rancho of Prado Mesa, with which 
Estrada's tract is declared in the grant to be 
"colindante." The western boundary, or the 
line between Pena and Estrada, he seems to 
have run with care. It was pointed out to 
him by Estrada as the line of the augmento 
which he had agreed to cede; and, though 
Pena was not present, his son was aware of 
the proceeding, and witnessed the running of 
the line. 

The testimony is conclusive and uncontra- 
dicted that from that day until recently the 
line thus established has been recognized by 
both parties, and been notorious among all 
the neighbors, as the dividing line between 
the ranchos. At the time this measurement 
was made Pena had already erected a house* 
to the east of the Yeguas creek, which had 
been the original western boundary of the 
Estrada tract. A house had also been erect- 
ed by Castro, the father-in-law of Estrada, 
and to whom the latter subsequently ceded 
all his rights in the immediate vicinity. This 
house, or rather another, erected in 1849, has 
continued to be occupied by the family of Cas- 
tro ever since, and his widow resides in it to 
this day. The common boundary line of the 
ranchos was therefore run between the two 
houses, leaving Pena's house to the west, and 
within his limits, and that of Castro to the 
east. The boundary thus established in 184H 
remained undisturbed and undisputed until 
very recently, when certain parties claiming 
an interest in the Pena grant, derived through 
the Robles, the assignees of Pena, for the 
first time urged the pretension that the line 
is not in accordance with the "linea del aug- 
mento" indicated on the diseno. 

It is contended that if that line be drawu 
as there laid down, it will pass far to t he- 
eastward of the Sunol line. The quantity 
thus added to the Pena grant, in addition to 
that bounded by the Sunol line, will be 
about 3,000 acres. The line claimed by coun- 
sel will be drawn about 2% miles to the east- 
ward of the Yeguas creek, and the total aug- 
mento, which, on this location we must sup- 
posePena to have solicited out of the Estrada 
tract, and Estrada to have consented to cede, 
would be not less than 4,000 acres, or nearly 
one square league. In support of this claim, 
the only evidence appealed to is the 'iinea 
del augmento," as drawn on the diseno of 
Pena. This diseno represents a tract of land 
bounded on the north by the bay, and on the 
west by the arroyo de Francisquito; on the 
east the arroyo de las Yeguas is laid down. 
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running from the hills toward the bay on 
the nortn. The "linea del augmento" ap- 
peal's to commence at a point in the hills to 
the west of the Yeguas, but, deflecting to- 
wards the east, it crosses that creek, inter- 
sects a road some distance to the eastward 
of where the same road is crossed by the 
Yeguas, and continues in the same direction 
to the bay. The road referred to is repre- 
sented as running parallel with the bay, and 
east and west, from the San Francisquito 
creek to the eastern limits of the diseiio. 

BY THE COURT. In the foregoing de- 
scription the directions referred to are ap- 
proximately those indicated by actual sur- 
vey, the compass marks on the diseiio being, 
as usual, incorrect. Along the "linea del aug- 
mento" toward its southern end, near the 
hills, are written the words "Arastradero y 
Limites." The part of it beyond the point 
where it crosses the Yeguas is inscribed 
"Linea del Augmento." It is claimed that 
the line thus indicated is the line of the 
arastradero road, which, it is alleged, still 
exists, and can readily be traced. That that 
road, or a line nearly coincident with it, was 
intended to be adopted as far as the Yeguas 
creek, appears to me plain from the grant 
and diseiio. The point of beginning, viz. "la 
punta del arastradero," is called for in the 
grant, and the direction of the line toward 
the Yeguas does not materially vary from 
that of the existing road, which Mr. Mat- 
thewson, the surveyor, declares to have the 
appearance of being an old road of the 
country, and the location of which could not, 
from the nature of the ground, have been 
materially altered. But the point where the 
dividing line crosses the main San Jose road, 
and its direction thence to the bay, are the 
real subjects of controversy. It is suggested 
that this point may be ascertained by com- 
paring the distance along the main road, as 
indicated on the diseiio, from the crossing of 
the Yeguas to the crossing of the dividing 
line, with the distance from the crossing of 
the Yeguas to that of the San Francisquito 
creek. The diseiio seems to show that the 
dividing line crossed the road at a distance 
east of the crossing of the Yeguas a little 
more than one-third as great as the distance 
along the road between the two creeks. 

It is apparent that to determine the loca- 
tion by a measurement of this kind is to at- 
tribute to the diseiio an accuracy and just- 
ness of proportion rarely to be found in the 
rude map submitted to the governor, and 
certainly not characteristic of this diseiio as 
is shown by comparing the relative length 
and width of the tract represented on it 
with its actual length and width as deter- 
mined by the natural objects called for. 

With a view, however, of ascertaining 
what, on the theory proposed, would be the 
location of the dividing line, I have procured, 
at the surveyor general's office, the measure- 
ment to be made. The distance between the 



Yeguas and San Francisquito creeks is de- 
termined by actual survey. If, then, the di- 
viding line be run at the proportionate dis- 
tance east of the Yeguas, it will be found 
not very considerably to differ with the Sunol 
line. It will certainly fall far short of the 
line contended for by counsel. Another mode 
suggested of determining the point in ques- 
tion is by comparing the length of the divid- 
ing line as indicated on the diseiio from the 
hills or the "punta del arastradero" to where 
it crosses the Yeguas with the distance from 
the latter point to where it is represented as 
crossing the road. I have not attempted ac- 
curately to make this comparison. I have 
no doubt, however, that the result would be 
to carry the eastern line considerably to the 
eastward of the line run by Sunol. The 
method is obnoxious to the objection referred 
to,— that it attributes to the diseiio a correct- 
ness which it evidently does not possess; 
and, though indications such as these are 
sometimes necessarily resorted to in the ab- 
sence of all other modes of determining 
boundaries, in this case they are evidently 
not to be followed. But while thus appeal- 
ing to obscure and doubtful indications of the , 
diseiio, the counsel has strangely overlooked 
the explicit language of Pena's petition and of 
the grant to Estrada. In the petition the 
augmento solicited is "from the Yeguas," 
which is the present boundary, as far as "the 
first sausalito toward the east." In the grant 
to Estrada, the ranch of the latter is describ- 
ed as bounded by the lands of Don Jose Pena 
on the side of the "sausal de las Borregas." 
On the diseiio this sausalito is laid down, 
and the dividing line is represented as run- 
ning at a very short distance to the east of it. 
This sausalito now exists upon the ground, 
and is readily identified as the first sausal to 
the east of the Yeguas. It is immediately 
adjacent to the sheep corral from whence the 
ranch derived the name of "Pastoria de las 
Borregas." It is evidently the sausal de las 
Borregas mentioned in the Estrada grant. 

The language of Pena's petition might be 
construed as intended to exclude the sausali- 
to from the augmento, for he asks only for 
the land "from the Yeguas as far as the "first 
sausalito." The diseno, however, would 
secern to indicate that it was intended to be 
included. The line run by Sunol passes 
through the sausal, leaving the larger portion 
on the side of Pena. As the houses of Pena 
and Castro were already built, and contiguous 
to each other, the line was* run between them 
by Sunol, and the intention of the parties, 
no doubt, substantially carried into effect. 
The family of Castro have continued to re- 
side in their house to the present day, and 
the acquiescence of both parties in the di- 
viding line thus established is proved by un- 
controverted testimony. If, then, the ques- 
tion were new, and the line were now for the 
first time to be located by the calls in the 
grant and diseiio, it would not, to any con- 
siderable degree, depart from the line estab- 
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lished by Sunol in 1843. But, even if this 
latter location were clearly erroneous, yet, on 
the plain principles of justice and law, it 
ought not now to be disturbed. It has been 
established, recognized, and adopted as a 
'boundary line for nearly twenty years. Nei- 
ther at the time it was run by Sunol, nor at 
any time afterwards, did Pena make any ob- 
jection or complaint with regard to it. It 
was notorious among all the neighbors as the 
established and admitted line of division be- 
tween the ranchos. It does not appear that 
the Robles, who have acquired Pena's inter- 
est, even now dispute this line. It is stated 
in the brief of the counsel for Castro that 
they acknowledge the line run by Sunol to be 
the ancient and true boundary between the 
ranchos. The objection is urged solely by a 
party who claims to have derived some inter- 
ests in the rancho through the Robles. That 
the line, whether or not in precise accord- 
ance with the indications of the diseno, was 
substantially that intended by the parties, is 
evident from the fact that the house and 
principal cultivations of the Estrada rancho 
are immediately adjacent to it. It cannot be 
supposed that Estrada would have consented 
voluntarily and without consideration to cede 
to Pena part of his rancho including his 
house, his corrals, and comprising, if the line 
be run as contended for, more than four thou- 
sand acres of land, and this under the des- 
ignation of *un pedazo de tierra," or piece of 
land,— a term evidently implying a tract of 
no great extent. That the parties have ac- 
quiesced in, adopted, and recognized this line 
is evident, not only from the direct testimony 
to the fact, but from the circumstance that 
in 1849 Castro built a new house near his old 
one, in which his family have ever since re- 
sided. It wUl not be pretended that he built 
this house on land which he supposed he had 
ceded to Pena. The manifest injustice of dis- 
turbing a boundary, fixed by long acqui- 
escence and adoption, has been recognized in 
numerous cases. 

In Jackson v. Dieffendorf, 3 Johns. 2G9, Van 
Ness, J., says: "Shall a possession of thirty- 
eight years be disturbed because from a re- 
cent survey it appears not to correspond with 
partition deeds executed sixty years before?" 
In Jackson v. Van Corlaer, 11 Jphns. 123, tne 
parties who owned the land nineteen years 
before the trial agreed upon the line of divi- 
sion which had repeatedly been acquiesced 
in, and within ten years they had mutually 
supported the division fence thus agreed up- 
on. The court refused to disturb the line so 
established. In Jackson v. Freer, 17 Johns. 
31, Spencer, C. J., says: "The patents were 
issued od the mutual agreement of those in- 
terested in the whole tract to secure their 
common rights, and thus the agreement was 
carried into complete effect. The survey of 
the lots and the actual location of them by 
the joint act of all the parties must control. 
The map was intended to represent the rel- 
ative situations and localities of the lots as 



regarded each other; the actual survey was 
the practical location." In McCormick v. 
Barnum, 10 Wend. 104, Chief Justice Savage 
says: "The line was acquiesced in for more 
than twenty years. The defendant had early 
built a house on the premises in question, 
and the plaintiff's agent must have seen it. 
This is clearly such a recognition and ac- 
quiescence as should bar the plaintiff's claim." 
In Jackson v. Murray, 7 Johns, o, the court 
says: "In all cases of any uncertainty in the 
location of patents and deeds, courts hold the 
party to his actual location ;" and Chief Jus- 
tice Thompson, in Jackson v. Wood, 13 Johns. 
346, says: "In grants of great antiquity, 
where the description of the land is vague 
and the construction somewhat doubtful, the 
acts of the parties, the acts of the govern- 
ment and those claiming under adjoining pat- 
ents are entitled to great weight in the. loca- 
tion of a grant." 

The close analogy which the above cases 
(and many more might be cited) bear to the 
case at bar is apparent. With the exception 
that Pena was not himself present when the 
line was established by Sunol, the case at 
bar is at least as strong as any of those 
cited. That Pena and those claiming under 
him have for nearly twenty years acquies- 
ced in and recognized the line cannot be 
doubted. It was established by a govern- 
ment official in the discharge of a duty im- 
posed upon him by the governor. It was 
treated as fixed by the governor when de- 
termining how much land out of the Estrada 
grant should be given to Ynigo, and Pena or 
his grantees have suffered a house to be built 
and the land to be cultivated for a long 
series of years, without complaint or objec- 
tion. This house, and land to the extent of 
more than three thousand acres beyond the 
Sunol line, it is now sought to include in the 
Pena grant. It appears *to me that the pre- 
tension is wholly inadmissible, and that the 
boundary between the ranchos as fixed by 
Sunol is not only in reasonable conformity 
with the calls of the grant and diseno, but 
even if it departed from them it ought not 
now, under the circumstances, to be dis- 
turbed. On the part of the claimants it is 
contended that the measurement by Sunol 
was a judicial delivery of the possession of 
the tract, and that the survey should now be 
made so as to include all the land within 
those boundaries. The circumstances under 
which the measurement was made by Sunol 
have already been adverted to. It is ap- 
parent that this measurement had few of 
the characteristics of, nor was it intended to 
operate as, a judicial delivery of possession. 
It was not made by a judge, but by an ex- 
ecutive officer. The witnesses were not 
sworn, the colindantes were not summoned, 
no judicial record of the proceeding was 
made, and, what is conclusive, no delivery of 
the possession with the usual or with any 
formalities was given. Its object was mere- 
ly to inform the governor of the extent of 
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tlie tract in order to enable him to determine 
what portion might he conceded to Ynigo, 
and leave to Estrada sufficient to satisfy his 
grant for two leagues, a little more or less. 
The measurement was effected and a grant 
to Ynigo of much less than he solicited, and 
supposed to he about one-half of a league in 
extent, was made. I can see nothing in this 
proceeding to authorize the extension of the 
Estrada grant to the exterior boundaries run 
by Sunol, in great part arbitrarily, and, as he 
admits, without reference to quantity; i. e. 
without any intention of measuring off to 
Estrada the two leagues granted to him, but 
merely, as* the order directs, to ascertain 
how much land was within the exterior lim- 
its. But whether or not this conclusion be 
right, the point is res adjudicata. The same 
claim was made to this court when the Es- 
trada grant was before it on appeal from 
.the board of commissioners. It was ex- 
pressly decided, after argument, that the 
claim was valid to the extent of two leagues 
and no more. The validity and effect of 
Sunol's proceedings as a judicial delivery of 
possession were discussed at length in the 
opinion of the court, and the decree restrict- 
ing the claim to two leagues has since been 
affirmed by the supreme court. [24 How. 
(65 U. S.) 346.] It is, therefore, the law of 
the case. 

The recent discovery among the archives 
of the order to and report of Sunol in no re- 
spect alters the legal aspect of the question. 
But, even if it were otherwise, those records 
are at most newly discovered evidence, to be 
submitted to the court in a bill of review, 
which, under the act of 1S51, this court has 
no jurisdiction to entertain. The decree, 
therefore, which confirms the claim to two 
square leagues of land and no more, is final 
and conclusive. 

The location of the two square leagues 
within the exterior boundaries remains to 
be determined. It appears that in 1830, 
Oastro conveyed to Jones, who had been act- 
ing as his attorney and counsel, a piece of 
land on the extreme eastern border of the 
rancho. An attempt has been made to show 
that this conveyance was merely a grant of 
the sobrante over and above two leagues, 
and that it was intended merely as a relin- 
quishment by Castro of his rights in the 
surplus, in case he should be adjudged to 
possess any. But the evidence on this point 
is by parol, and, even if admissible, it is un- 
satisfactory. At the time of the conveyance 
there is no reason to suppose that either par- 
ty doubted the rights of Castro to the whole 
tract included within what has been called 
the judicial possession given by Sunol. The 
deed was, therefore, accepted by Jones as an 
absolute conveyance in fee simple, and he has 
conveyed to subpurchasers portious of the 
land. If, then, Castro were now seeking to 
make an election so as to exclude the lands 
sold, it is quite possible that he would be es- 
topped by his deed to declare that the land 
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conveyed should not be included, notwith- 
standing that the deed seems to have been 
made aud received under a mistaken notion 
of his rights. But in fact his election had 
been made long previously to the date of the 
deed to Jones. As early as 1S43 he had 
built a house and corrals, and had cultivated 
lands on the extreme western portions of the 
tract. In 1849 a new house was erected, and 
we have seen that as early as 1843 he was 
present with Sunol, when the latter ran up- 
on the ground his extreme western . bound- 
ary. In the opinion delivered by this court 
in the case of U. S. v. Sutter [Case No. 16,- 
424] it is said: "As against a grantee, or 
purchasers under him, seeking to exercise 
the right of election subsequent to and dif- 
fering from a location already constructively 
elected by deeds of conveyance, the above 
reasoning would seem conclusive. But it 
commonly happens that soon after obtaining 
his grant, and prior to any conveyance of 
any portion of the land, the grantee has 
erected a dwelling house, corrals, etc., and 
has cultivated portions, more or less exten- 
sive, of his land. Ignorant of the dimensions 
of the tract within his exterior boundaries, 
or supposing, as was formerly not uncom- 
mon, that the whole tract within bis exterior 
boundaries would be confirmed to him, he 
may have conveyed away portions remote 
from his houses and cultivations— the pur- 
chaser, perhaps, taking the risk of having 
the land purchased included in the survey— 
and, it may be, paying a price less than its 
value by reason of the uncertainty as to the 
location. But the grantee, or a subsequent 
purchaser under him, might, notwithstand- 
ing such a conveyance, insist that no loca- 
tion should be made so as to exclude his 
ancient dwelling house, his corrals, and his 
cultivated fields. He might urge, with great 
force, that it would be absurd to confirm his 
claim, because he had settled upon and im- 
proved it, and afterward to declare that bis 
house and improvements were not upon his 
own, but upon public land. He might also 
urge that the erection of a house and cor- 
rals, the cultivation of the adjacent lands, 
especially when effected at great expense, 
and followed by a residence of many years, 
are acts which indicate an election far more 
unmistakeably and emphatically than any 
conveyances could do— and that subsequent 
purchasers of remote parts of the tract are 
affected with notice of the fact that, so far 
as his homestead and adjacent lands are con- 
cerned, the election is already made, and the 
location fixed. So, too, the purchaser of his 
house and improvements might reasonably 
claim that wherever the grant might finally 
be located, it ought, at all events, to include 
what the grantee had, by acts so notorious 
and unmistakeable, averred it to embrace; 
and that the location thus originally made 
by the grantee should not be affected by the 
execution of deeds, perhaps quit-claim, and 
without consideration, of which he, the pur- 
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<*haser of the bouse and improved laud, nei- 
ther had nor could have had notice. If, in 
addition, we consider how readily frauds up- 
on the purchaser of the homestead, or even 
upon settlers, (who naturally look to the 
house aud settlement as determining the lo- 
cation of the grant,) might he committed by 
means of antedated conveyances, it will, I 
think, be apparent that the mere execution 
of deeds to purchasers cannot, in all cases, 
be accepted as an election by the grantee of 
the location of the land which is to be adopt- 
ed by this court, by causing the survey to be 
made of the tracts so conveyed, including 
them successively, in the order of their dates 
until the whole quantity be obtained." 

I have found no reason to doubt the cor- 
rectness of these views, expressed more than 
eighteen months ago. It may be observed, 
in addition, that the duty of the United States 
is to locate this land, as nearly as may be, in 
the same manner as the magistrate called 
upon to give a judicial possession would or 
ought to have done, with such modifications 
only as are necessary to adapt it to the lines 
of public surveys, and to prevent the loca- 
tion from being unreasonably injurious to 
the public interests. It cannot be doubted 
that if a judicial possession of this rancho 
had been given, Castro would not only have 
the right, but would have been required to 
include within it his house and cultivations; 
and any sobrante that might have resulted 
would probably have been cut off on the side 
of the Mission of Santa Clara, so as to leave 
the remaining lands of that establishment, to 
which the Estrada tract originally apper- 
tained, in a compact form. 

A portion of the two leagues granted to 
Estrada has been conveyed to Murphy by 
metes and bounds, who has presented his 
claim and obtained a separate confirmation 
for the tract conveyed to him. The con- 
firmation to Castro was, therefore, for two 
leagues, excepting therefrom the land con- 
veyed and confirmed to Murphy. There 
must, therefore, be surveyed to Castro, with- 
in his exterior boundaries, a tract sufficient 
to make up, with the lands of Murphy, the 
quantity of two leagues; such tract to be lo- 
cated so as to include his house and cultiva- 
tions, and to be in a compact form. 
[See Case No. 14,753.] 
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UNITED STATES v. CASTRO. 

[Hoff. Land Cas. 105.] i 

District Court, N. D. California. Dec. Teren, 
1855. 

Mexican Land Gra.\'t— Validity op Claim. 

No opposition to the confirmation of this claim. 

Claim [by Joaquin Y. Castro, administrator 
of Francisco Maria Castro, deceased] for 
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about four leagues of land in Contra Costa 
county [the Rancho San Pablo], confirmed by 
the board, and appealed by the United States. 

S. W. Inge. U. S. Arty. 

Saunders & Hepburn, for appellee. 

HOFFMAN, District Judge. This case has 
been submitted to this court on appeal with- 
out argument or the statement of any objec- 
tion to its validity. We have, however, as in 
other cases, examined the transcript, which is 
unusually voluminous, and have perceived no 
obstacle to its confirmation. The first appli- 
cation for the land appears to have been made 
by Don Francisco Castro in 1823, and to have 
been addressed to the deputation. On the 
same day a degree was made granting the 
place solicited, and directing the military com- 
mander of the presidio of San Francisco to 
put the petitioner in possession. This seems, 
from various causes, not to have been done, 
nor does the title to the land appear to have 
issued to Francisco Castro during his lifetime, 
although, as appears from the expediente, he 
had gone upon the land, placed cattle upon it, 
and from time to time solicited of the gov- 
ernor the formal title. On his death, his son 
and the administrator of his estate, Joaquin 
Ysidro Castro, petitioned the governor on the 
twenty-sixth of May, 1834, for the land oc- 
cupied by the family, stating it to be three 
leagues in extent, and annexing to his petition 
a map of the land solicited. The governor, 
after having caused the documents on tile in 
the case of the previous application of Fran- 
cisco Castro to be produced, acceded to the 
petition, and on the twelfth of June, 1834, the 
formal title issued to the successors of Fran- 
cisco Castro. In this title the boundaries of 
the land are mentioned, and reference is made 
to the map which accompanies the expediente. 
The extent of the land granted is stated to be 
three square leagues, more or less. On the 
twenty-third of June, 1835, Joaquin Ysidro 
Castro presented another petition to the gov- 
ernor, in which he states that he had through 
inadvertence neglected to ask for all the land 
included in the boundaries indicated on the 
diseno, and he solicits an augmentation of 
the previous grant so as to include the whole 
tract designated on the map. By the report 
of Negrete, the secretary to whom the gov- 
ernor referred this petition, it appears that 
the land comprised within the boundaries re- 
ferred to had been ascertained to be of the 
extent of four and one twenty-fourth square 
leagues. On the fourteenth of August, 1835, 
the governor granted to the successors of 
Francisco Castro the augmentation solicited, 
and on the twentieth of August, 1835, the for- 
mal title was issued for the land as originally 
bounded, and in the fourth so called condi- 
tion of the title, the extent of the tract is de- 
clared to be "four square leagues and a little 
over, including the surplus which by the de- 
cree of the fourteenth of August of the present 
year was granted to them, and as shown by 
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the map which accompanies the expediente 
and already conceded to them." It is this 
tract of four square leagues and a little over 
that is now claimed by the appellees. 

All the above recited facts appear from the 
•expedientes on file. The authenticity of the 
■original documents produced by the interested 
parties is fully proved, and their long con- 
tinued occupation and extensive improve- 
ments of the land for more than thirty years 
clearly established. It also appears that the 
grant was approved by the departmental as- 
sembly. We are of opinion therefore that this 
claim is valid, and that the decision of the 
board should be affirmed. 

[For the rejection of a survey subsequently 
made, see Case No. 14,749.] 



Case !No. 14,752. 

UNITED STATES v. CASTRO et al. 

[Hoff. Land Cas. 125.] i 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican' Land Grant— Nonphoduction of Grant 
—Long and Notorious Occupation. 

The nonproduction* of the grant in this case 
does not affect the validity of the claim, the loss 
of the grant being proved, and long and notorious 
occupation of the land established. 

Claim [by Rufina Castro and others] for 
two leagues of land in Santa Clara county 
[the Rancho Solis], confirmed by the board, 
and appealed by the United States, 

S. W. Inge, U. S. Atty. 
Stanly & King, for appellees. 

HOFFMAN, District Judge. The only 
<3oubt that can be raised with regard to the 
validity of this claim arises from the fact 
that the original grant is not produced. The 
board, however, after considering the evi- 
dence 'taken to show that the grant had been 
delivered to the deceased grantee, as well as 
Its subsequent loss, arrive at the conclusion 
that it duly issued as represented in the peti- 
tion. The fact that the list of grants in the 
.archives contains this amongst others, the 
parol testimony of several witnesses who 
have seen it and known that it was produced 
and referred to. to settle disputed boundaiy 
lines, and the still more conclusive fact that 
the grantee and his family have resided, 
upon the land for more than twenty years, 
are sufficient to remove any suspicions which 
the nonproduction of the grant might other- 
wise suggest An occupation so long con- 
tinued and so notorious, with a claim of 
ownership so universally recognized, might 
of itself be deemed sufficient evidence of 
ownership. The claim was unanimously con- 
firmed by the board, and we see no reason 
for reversing their judgment; nor has any 

i [Reported by i\uma Hubert, Esq., and here 
reprinted by permission.J 



been suggested on the part of the United 
States. A decree of confirmation must there- 
fore be entered. 



Case INTo. 14,753. 

UNITED STATES v. CASTRO. 

[Hoff. Op 57; Hoff. Dee. 97.] 

District Court, N. D. California. 1859. 

Mexican Land Grant — Boundaries — Quantity 
in Grant. 
[Under a grant of land "of the extent of two 
square leagues, a little more or less," the judicial 
officer has no power to confirm a tract of three 
and one-half leagues.] 

[Claim by Mariano Castro for a certain tract 
of land called "La Pastoria."] 

HOFFMAN, District Judge. The claim in 
this case was confirmed by the board. The 
genuineness of the grant is not disputed. The 
only question raised is, whether the grantee 
shall take the whole tract which Sunol de- 
poses he measured off to him, or shall be con- 
fined to the quantity mentioned in the grant. 
By the expediente it appears that the land 
was originally applied for by Jose Estrada, in 
1840. In this petition no boundaries are men- 
tioned, but the pface in Santa Clara, known 
as "La Pastoria," is asked for with the under- 
standing that the said tract should "consist 
of two leagues, a little more or less." On this 
petition various infonnes were obtained, and 
on the 27th February, 1841, Gov. Alvarado di- 
'rected the expediente "to be passed to the 
actual trustee of the establishment of Santa 
Clara, the party interested to annex thereto a 
design of the tract asked for." This diseiio 
appears to have been presented, for it is found 
in the expediente. In the decree of conces- 
sion Estrada is declared "the owner in prop- 
erty of the land called Pastoria de las Borre- 
gas, bounded by the land of Don Jose Peno, 
by that of Don Prado Nesa and La Punta del 
Roblar, to the extent of two leagues, as shown 
by the annexed diseiio." In the grant the 
land is described in the same terms, but in 
the second condition it is stated "that the 
land of which mention is made is of the ex- 
tent of two square leagues, a little more or 
less," and the judge who shall give the pos- 
session is directed to "cause it to be measured 
according to the ordinances, the surplus there- 
of to be left to the nation for its convenient 
uses." The third condition directs, in the 
usual form, that the judge giving the judicial 
possession shall mark out the boundaries, on 
the limits of which the grantee shall put be- 
sides the 'landmarks some fruit or other use- 
ful trees. 

It appears by the testimony of Antonio 
Sunol, that in 1842, acting as subprefect, and 
in pursuance of an order of the governor, he 
measured the land of which the grantee was 
in possession— that he made a written report 
of his proceedings in the matter, which he 
transmitted to the government and recorded 
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them in the book of proceedings kept by him 
as subprefect. Neither the report nor the 
book can now be found, and we are com- 
pelled to resort to parol testimony to ascer- 
tain what were the measurements made by 
Sunol. He swears that subsequently — but 
when he does not state— he accompanied a 
surveyor to the land, and pointed out to him 
the limits which he had just established— al- 
though he did not see the actual survey of the 
land. On being shown a map, or sketch of 
the tract, he states that so far as he saw the 
land the sketch appears to be correct, and he 
proceeds to describe the lines ran by him 
when he gave the possession. He appears to 
have run five lines, the first two of which are 
not marked on the map, and would seem not 
to have been intended as boundaries. The 
first was run at the eastern end of the ranch, 
parallel to the creek of Las Yeguas, but at 
some distance from it; and the second nearly 
at right angles to it, and passing from the 
house of Robles through the centre of the 
rancho to the laguna on the western extremi- 
ty. From this laguna he ran a line to the 
bay on the north, and another to the edge of 
the chemisal on the southwest— and from the 
end of this latter a fifth line was run to Ar- 
royo de San Jose, as shown on the map. 

On comparing the tract of land which ap- 
pears to have been intended to be included 
within these boundaries with indications of 
the diseno it is found impossible to identify 
the two tracts. The diseno is drawn with ex- 
treme wideness. No boundaries seem to be 
delineated, and the only objects which I have 
been able to recognize are four lines— two of 
which are marked as caminos, or roads; the 
third as the Arroyo de las Yeguas; and the 
fourth as the estero, or bay. The laguna is 
not laid down, nor is the creek of San Jose, 
which Sunol seems to have taken for a bound- 
ary, but the word "Roblar" is inscribed on 
the diseno apparently at a place near where, 
by the survey since made, the lands of Prada 
Meso are situated. I have not been able to 
find on either of the disenos, on the map, or in 
the testimony of any witness any information 
as to the situation of the lands of Pena, by 
which, as the grant mentions, the lands of 
the claimant are bounded. From an endorse- 
ment on the original grant, signed by Gov. 
Micheltorrena, and dated Feb. 14, 1844, it ap- 
pears that by a resolution of the departmental 
assembly of that date the concession to the 
Indian of Santa, called Yingo, of the land then 
occupied by him, was ordered to be issued. 
This land is comprised within the limits of the 
claimant's rancho as measured by Sunol in 
1842. The board therefore directed that the 
lands of Yingo, as well as those sold by the 
claimant to Martin Murphy, and which have 
been separately confirmed to him, should be 
excepted from the lands confirmed in the case. 

The question then arises, to what extent- of 
land is the claimant entitled? It appears in 
evidence that the lands embraced within the 
measurement of Sunol are from three to four 



leagues in extent. It cannot be contended 
that the grant is for a tract of land by metes 
and bounds. As already stated, the grant 
merely mentions the names of two persons on 
whose lands the tract borders, and the third 
boundary, if it can be called such, is a point 
and not a line. The diseiio fails to afford any 
intelligible indication whatever as to the lim- 
its of the tract intended to be granted. It is 
clear, therefore, that under the grant the 
claimant would be entitled to two leagues. 
In the case of U. S. v. Fossatt [21 How. (62 
U. S.) 445], the supreme court refused to at- 
tach any significance to the words "more or 
less," or to extend the grant beyond the quan- 
tity clearly expressed. Yet in that case three 
boundaries were distinctly mentioned in the 
grant, and the fourth was supposed by this 
court to be clearly indicated by the diseiio, 
the petition and the name of the place grant- 
ed. The excess within the boundaries was 
only a fraction of a league — the usual unit of 
measurement. 

Under this ruling of the supreme court, it is 
of course impossible to construe the grant in 
the present case as conveying more than two 
leagues. To confirm, then, to the claimant a 
tract of ZV 2 leagues in extent, on the ground 
that it was measured off* to him by the judi- 
cial officer, would be to attribute to that offi- 
cer the granting power. The measurement 
made by him seems to have been to some de- 
gree loose and informal. No record of the 
act of giving judicial possession, such as is 
often found attached to the expediente, ap- 
pears to have been made. He recorded his 
proceedings he says, in his book; but the na- 
ture and formality of that record does not ap- 
pear. It is not shown that the lines run by 
Sunol were measured by him. Their length 
is not given, nor does he appear to have esti- 
mated the quantity of the land of which he 
gave the possession. The lines, moreover, do 
not disclose any tract, for the second appears 
to have been run nearly through its centre; 
though it seems probable that he intended the 
estero to be the northern boundary. So far 
as appears either from the grant, the diseiio 
or the evidence in the case, the land was laid 
off at the mere discretion of the judicial offi- 
cer; nor is it apparent why he might not have 
fixed the boundaries in any other manner, or 
included within them a far greater quantity 
of land. I cannot discover that in his loca- 
tion of the land he has attempted to ascertain 
it by reference to the boundaries of Don Jose 
Pena, or to the point called "Punta del Rob- 
lar," both of which are called for as bound- 
aries in the grant; and it is even suggested 
that the only remaining boundary called for, 
viz. the lands of Don Prado Mesa, has not 
been observed. To affirm that under a grant 
of this kind, which from its own indefinite- 
ness, as well as by the law as laid down by 
the supreme court, must be construed to con- 
vey only two leagues, the claimant is, never- 
theless, by virtue of a possession given by a 
judicial officer— such as that given in this 
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case—to be allowed a tract from three to four 
leagues in extent, is, as before observed, vir- 
tually to recognize in that officer a power to 
grant land, rather than measure and locate 
them, and to ascertain the sobrante. 

I therefore think that there should be con- 
firmed under this grant only two leagues of 
land, to be laid and measured within the 
, boundaries mentioned in th* grant. Refer- 
ence for the more precise ascertainment of 
said boundaries to be made to the diseno, ac- 
companying the expediente, and to the depo- 
sition of Sunol, and the map annexed thereto 
on file in this case— said two leagues to be 
surveyed and located after the first ascertain- 
ing and measuring off the lands granted to 
the Indian Migo. For a description of which 
last mentioned lands, reference to be had to 
the opinion of the board of commissioners on 
file in this case, and to the note made by Gov. 
Micheltorrena on the back of the original 
grant herein. It being understood that the 
said lands so granted to the said Indian shall 
first be measured off, and then that the quan- 
tity of two leagues shall be measured within 
the boundaries above mentioned, and the said 
quantity of two leagues is hereby confirmed 
to the claimant, excepting, nevertheless, from 
said confirmation the lands conveyed by him 
to one Martin Murphy, which lands have been 
separately confirmed to the said Murphy; and 
for a description of said lands of Martin Mur- 
phy, reference is to be had to two deeds exe- 
cuted by the claimant to said Murphy, and 
filed in case No. 90, on the docket of the board 
of commissioners. 

[See Case No. 14,750.] 



Case ISTo. 14,754, 

UNITED STATES v. CASTRO. 

[5 Sawy. 625.] i 

Circuit Court, D. California. July 26, 1868. 

Practice in Equity— Teum— Mistake— Mexican 
Land Grant— Investiture of Title— Boun- 
daries Designated in Grant— Survey. 

1. The doctrine that the jurisdiction of the 
court over a cause, after final decree, ceases with 
the term in which the decree is rendered, does 
not apply to decrees entered by mistake. Accord- 
ingly, where a decree was rendered by the dis- 
trict court of the United States, affirming on ap- 
peal a decree of the board of land commissioners, 
confirming a claim to land under a Mexican 
grant, and afterwards overlooking the fact that 
such decree had been rendered, upon a stipulation 
entered into between the attorney of the Unit- 
ed States and the attorney of the claimants, an 
order was entered by the district court dismissing 
the appeal, and subsequently at another term 
this last order was vacated: Held, that the or- 
der was properly vacated, although a term of 
the court had elapsed since the order was made. 

2. After a grant had been issued by the gov- 
ernor of California, under the Mexican law, and 
such grant had received the approval of the de- 
partmental assembly, it was essential to a com- 
plete investiture of the title that there should be 
an official delivery of possession to the grantee 

i [Reported by L. S B. Sawyer, Esq., and 
here reprinted by permission.] 



by the magistrate of the vicinage, which pro- 
ceeding required a measurement and segregation 
from the public domain of the specific quantity 
granted. 

3. The magistrate of the vicinage in officially 
delivering possession was required to measure 
off the quantity within the boundaries designat- 
ed in the grant. Any passing beyond such bound- 
aries vitiated his whole proceeding. 

4. When the district court, under the act of 
June 14, 1860 (12 Stat. 33), had ordered a survey 
of a confirmed claim to land under a Mexican 
grant into court for examination, its jurisdiction 
over it continued, and over any new survey di- 
rected by it, until the survey of the claim was 
finally disposed of, notwithstanding the passage 
of the act of July 1, 1864 (13 Stat. 332). 

This was an appeal [by the United States] 
from a decree of the district court of Cali- 
fornia, approving the survey of a confirmed 
claim under a Mexican grant [to Guadalupe 
Castro.] 

Isaac Hartinan, W. W. Crane, and McCul- 
lough & Boyd, for appellant. 

Delos Lake and Patterson, Wallace & Stow, 
for the United States. 

FIELD, Circuit Justice. We do not deem it 
important to consider at length the several ob- 
jections urged by the appellants to the decree 
of the district court, approving the survey of 
the rancho confirmed to the claimants. A 
brief notice of them will be sufficient. 

It is evident, from an examinaton of the 
original title papers, that the Mexican gov- 
ernment intended to cede to Castro only a 
tract of two square leagues. The conditions 
annexed to his grant state that the land ceded 
is of this extent, and require its measurement, 
and reserve any surplus for the national use. 
The designation of the tract ceded by a par- 
ticular name, and the specification of the out- 
boundaries, must yield to the limitation of 
quantity as thus expressed. Such has been 
the uniform ruling of the federal courts in 
cases of this kind. It is only where this limi- 
tation is omitted that the concession is held to 
embrace the entire quantity within specified 
boundaries. Where this is wanting, the ex- 
tent of the grant is only restricted by the 
boundaries named, and the provisions of the 
colonization law of 1824. U. S. v. Pico, 5 
Wall. [72 U. SJ 539. 

The decree of the district court entered in 
February, 1857, affirming the decision of the 
board of land commissioners, contains a sim- 
ilar limitation. It adjudges the claim of the 
parties to be valid, and confirms it to "the ex- 
tent of two square leagues and no more/* Pre- 
vious to the rendition of this decree, the at- 
torney-general had transmitted a notice from 
Washington that the appeal would not be pros- 
ecuted by the United States; but the notice 
was not received at San Francisco until some 
time in March following. Yet, notwithstand- 
ing the decree of the district court, a stipula- 
tion was entered into between the district at- 
torney and the attorney of the claimants, more 
than a year afterwards— in June, 1S5S— that 
the notice of intention to prosecute the appeal 
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on the part of the United States would be 
withdrawn and the appeal be dismissed, and 
that the claimants nave leave to proceed upon 
the decree of the board as upon a final de- 
cree; and upon that stipulation the district 
court ordered the appeal to be dismissed, and 
gave the claimants the leave stipulated. 

It is very evident that this latter decree was 
inadvertently entered without the attention 
of the district court being called to its previ- 
ous decree. The notice of the attorney-gen- 
eral had ceased to be of any effect, by the 
decree rendered during its transmission from 
Washington to San Francisco. It was no 
longer applicable to any pending appeal. We 
think, therefore, the proceeding subsequently 
taken to vacate the decree, was eminently 
proper, and within the jurisdiction of the 
<?ourt, notwithstanding the lapse of time since 
its entry. 

The doctrine that the jurisdiction of the 
oourt over a cause after final decree ceases 
with the term in which the decree is rendered, 
is intended to protect parties from disturb- 
ance and litigation after the merits of their 
<>ases have been fully heard and determined. 
It was not intended to protect them in decrees 
-entered by mistake, any more than in decrees 
obtained by imposition or fraud upon the 
-court. We must regard, therefore, the origi- 
nal decree of the district court entered in Jan- 
uary ♦ 1857, which in terms has never been set 
aside, as the decree which must determine the 
extent of the land confirmed to the claimants. 
That decree, as we have already stated, limits 
the quantity to two square leagues. 

The position of the appellants, that their 
title had been perfected under the Mexican 
government and required no further action on 
the pant of the United States, rests upon the 
supposed validity of the proceeding taken for 
the measurement of the land ceded, and the 
delivery of its possession. The grant had re- 
ceived the approval of the assembly of the de- 
partment, and had thus become definitively 
valid. The only subsequent proceeding es- 
sential to a complete investiture of the title 
was an official delivery of possession by the 
magistrate of the vicinage, a proceeding which 
required a measurement and segregation from 
the public domain of the specific quantity 
granted. Malarin v. U. S., 1 Wall. [68 U. S.] 
289. The attempted proceeding for this segre- 
gation and delivery taken by a justice of the 
peace in January, 1846, assuming that he was 
a, magistrate of the rank required in such 
cases, was clearly invalid. The Caliada del 
Cerbo was the boundary between the grant to 
Castro and the subsequent grant to Amesti. 
This was expressly so declared by Michel- 
torrena in this latter grant. The record of the 
proceedings of the justice shows that he 
passed beyond this boundary, and not only in- 
cluded in his measurement a much larger 
quantity than that granted to Castro, but also 
a portion of the land granted to Amesti. This 
he had no authority to do. His authority was 
limited to the measurement of the specific 



quantity granted, and the delivery of its pos- 
session. His departure from this course viti- 
ated the whole proceedings. 

The objection to the jurisdiction of the dis- 
trict court over the survey, is untenable. In 
December, 1860, the court had ordered the sur- 
vey previously made into court. In January, 
1S62, it had allowed the exceptions taken to 
it, and had ordered a re-survey of the premises 
by the surveyor-general. The act of July 1, 
1864, to expedite the settlement of titles in 
California, whilst restoring to the surveyor- 
general and the general land-office, the juris- 
diction over surveys of lands confirmed under 
Mexican grants, which they had previous to 
the act of June, 1860, provides, that where pro- 
ceedings for the correction or confirmation of 
surveys are pending at the time of its passage 
in the district court, it shall be lawful for that 
court to proceed and complete its examina- 
tion and determination of the matter. The 
order calling in the original survey was the 
initiative of a proceeding for its correction, 
and the proceeding could not be considered 
ended because the surveyor-general was sub- 
sequently directed to make a re-survey in ac- 
cordance with certain directions. The order 
for a re-survey did not bring the case within 
the provisions of the last paragraph of the 
third section of the act of 1864. That para- 
graph applies only to new surveys which may 
be ordered by the circuit court, upon the de- 
cision of appeals from the district court; but 
the order directing a re-survey was itself sub- 
sequently set aside, which left the survey be- 
fore the court upon the original order. 

After careful consideration of the several 
objections urged by counsel of the appellants 
in their very elaborate brief, we find nothing 
which would justify interference with the de- 
cree of the district court. The case appears to 
have received great consideration from the 
learned judge of that court, and we are satis- 
fied with his conclusions. 

Decree affirmed. 



UNITED STATES (CASTRO v.). See Cases 
Nos. 2.508 and 2,509. 



Case No. 14,755. 

UNITED STATES v. The CATHARINE. 

[2 Paine, 721; i 3 Law Rep. 255.] 

Circuit Court, 2 New York. 1840. 

Slave Trade— Employment— Confiscation-— De- 
livery op Vessel— Preparations or 
Vessel and Cargo. 
1. An American vessel, on her outward voy- 
age to the coast of Africa, for the purpose of 
taking on board a .»argo of slaves, is, before anv 
slaves are received on board, "employed or made 
use of," within thi act of congress of Mav 10th, 
1800 [2 Stat 70], "in the transportation or car- 
rying of slaves from one foreign country or place 
to another." 

i [Reported by Elijah Paine, Jr., Esq.] 
2 [District not given.] 
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2. To be employed in anything, means not only 
the act of doing it, but also to be engaged to do 
it f to be under contract or orders to do it. 

3. And if the outward voyage under the Ameri- 
can character and ownership be planned and un- 
dertaken with a view and under an arrangement 
that the ownership and national character are 
to be changed on the arrival of the vessel on the 
coast of Africa, and that she is then to be em- 
ployed in the transportation of slaves, she comes; 
clearly within the mischief and within the true 
intent and meaning of the act of congress. 

4. And, in such a case, the confiscation is not 
limited to the American interest held in the 
vessel at the time she is engaged in the actual 
transportation of slaves. It is not the true con- 
struction of the act that the whole adventure 
must be performed whilst the vessel retains her 
American character and ownership. The penalty 
is incurred and the forfeiture attaches from the 
very inception of the voyage. The vessel becomes 
tainted with the offence wherever she may go, 
or into whatever hands she may fall, and the for- 
feiture attaches upon all interests concerned. 

[Cited in U. S. v. Greathouse, Case No. 15.- 
254.] 

5. But a bona fide sale of a vessel, to be deliv- 
ered at any given place on the coast of Africa, 
unconnected with the ulterior employment of the 
vessel, and noi in aid of an employment in the 
transportation of slaves, would not subject her to 
forfeiture within the act of congress. 

6. Where a voyage to the coast of Africa is 
commenced and prosecuted under strongly sus- 
picious circumstances, accompanied with prepara- 
tions and a cargc taken, such as are usually em- 
ployed in voyages in the slave trade, it is in- 
cumbent on the claimant to explain and remove 
such suspicious circumstances by clear, explicit 
and unequivocal proofs. 

This was an appeal from a decree of the 
district court of [the United States for] the 
Northern district of New York, awarding res- 
titution of a vessel captured as a slaver, and 
libelled by the United States. The libel con- 
tained several articles, but the following was 
the only one on which condemnation was 
sought at the trial: "Fifthly, that a certain 
schooner or vessel called the Catharine, being 
the property, wholly or in part, of a citizen 
or citizens of the United States, or of persons 
residing within the United States, to the said 
libellant unknown, was heretofore, to wit, 
on or about the first day of July, in the year 
of our Lord, 1839, employed and made use 
of by some person or persons being a citizen 
or citizens of the United States, or being a 
person or persons residing witlun the United 
States, to the said libellant v unknown, in the 
transportation and carrying of slaves from 
some foreign country to the said libellant 
unknown, to some other foreign country or 
place to the said libellant unknown, contra- 
ry to the form of the statute in such case 
made and provided, being the act of congress, 
entitled 'An act in addition to the act enti- 
tled An act to prohibit the carrying on the 
slave trade from the United States to any 
foreign place or country,' approved May 10th, 
1S00." The libel prayed the forfeiture and 
condemnation of the vessel. 

A claim was put in by Charles Tyng, set- 
ting up the following facts, viz.: That he 
was a native citizen of the United States, 
but that be had resided at Havana as a ship 
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broker and commission agent since October,. 
1837. In May, 1839, the Catharine, a regis- 
tered vessel of the United States, built and 
owned in Baltimore, arrived at Havana, un- 
der the command of William J. Wedge, a 
citizen of the United States. He represented 
himself as the agent of It. W. Allen and John 
Henderson, citizens of Baltimore, the owners 
of the vessel, to effect a sale of her; and had 
a power of attorney from them for that pur- 
pose. He employed Tyng to sell her; and 
the latter, in June following, sold her, as he- 
supposed, to Martinez & Co., of Havana, for 
$7,750, and delivered possession of her to 
them. Wedge being anxious to return in a 
vessel sailing for the United States, Tyng 
advanced him the price of the vessel before- 
he had received it himself, and took from- 
Wedge a power of substitution, to enable 
him to transfer the vessel. About ten days- 
afterwards, however, the purchasers having 
discovered some objections to the vessel, re- 
fused to complete the purchase and pay the 
price. But in the interval, the sale being 
supposed complete, one of the house who had 
purchased her, desired Tyng to effect a char- 
ter of the vessel to John S. Thrasher, a citi- 
zen of the United States, which he accord- 
ingly did. The charter party was between 
Tyng, as agent of the owners, and Thrasher,, 
and was for a voyage to Principe or other 
ports on the coast of Africa, of eight months, 
at three hundred dollars per month; and it 
the vessel should be at sea at the expiration 
of the eight months, the charter to continue- 
until she arrived in port. By the terms of 
the charter party, Thrasher was to victual 
and man her. Finding that he could not com- 
pel Martinez & Co. to pay for the vessel with- 
out a lawsuit, which he wished to avoid,. 
Tyng sold the vessel, about the 25th of June, 
to one Teran, of Havana. By the contract 
of sale, which was reduced to writing, Teran 
agreed to purchase the vessel for $10,000,. 
provided she should be delivered to him at 
the port of Bona, on the coast of Africa, on 
or before the first of October, and to pay in 
advance $7,500, and the balance at Havana 
on receiving satisfactory evidence of the de- 
livery of the vessel at Bona; and Tyng was 
to be at liberty to load or charter the vessel 
until the day of her delivery at Bona, and 
was to refund the sum advanced in the event 
of failing to deliver her. Previous to effect- 
ing the contract of sale to Teran, Tyng ap- 
plied to Thrasher to modify the charter par- 
ty, representing to him the* hardship of the 
case; and the latter, induced by such repre- 
sentations, thereupon agreed, in writing, to 
modify his charter party so as to enable 
Tyng to deliver the vessel at Bona by the 
first of October, relinquishing his right to her 
after his cargo should be landed at Principe. 
Thrasher loaded the vessel with a cargo 
which appeared, by the bill of lading and 
invoice, to be worth about §6,000. The prin- 
cipal articles were one hundred half-pipes of" 
brandv. valued at $1,500, and two thousand 
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two hundred and seventy-five bales of leal* 
tobacco, valued at $2,275. There were also 
fourteen large hogshead shooks, ten long do. 
do., one boiler for clarifying, one thousand 
live hundred feet of white pine boards, and 
eleven pieces of joist. The rest of the in- 
voice was ordinary merchandise. The cargo 
was consigned to one Pereyra, and the ves- 
sel sailed for Principe under the command 
of one Peterson. About the 30th day of 
August the vessel was forcibly seized and 
taken possession of by the Dolphin, a foreign 
armed vessel; and Robert H. Dundas hav- 
ing been placed in command of her, she was 
brought by him into the port of Xew York. 
The pretence for the- seizure was that she 
was a slaver; and though sailing under 
American colors, was, in reality, owned by 
Spaniards. The claim of Tyng concluded 
with averring, that he had been sued by Mar- 
tinez & Co., at Havana, to recover back their 
advance; that Allen & Henderson had re- 
fused to repay the money advanced by him, 
on the ground that he had made the vessel 
his own; and that she was, in fact, his prop- 
erty, and at the time of the capture under 
his control, and had not been engaged in 
the slave trade; and that he had never in- 
tended to employ her in such trade. 

Petitions were also filed by Michael, the 
mate, and Foxcroft, one of the mariners, al- 
leging that the vessel was engaged on a law- 
ful voyage, or that they supposed it to be so; 
and that if it was broken off, it was not their 
fault, but the fault of the master and own- 
ers, and praying their wages. 

The following facts were proved by the dep- 
osition of Robert H. Dundas, a mate or 
passed midshipman in the British navy, ex- 
amined on the part of the United States: 
On the 13th of August, 1839, he was serving 
on board the brigantine Dolphin, a British 
national vessel, commanded by Lieutenant 
Holland, and cruising off Oape St. Pauls, on 
the coast of Africa. On that day, while sail- 
ing in a north-east direction towards the land, 
they fell in with and gave chase to the 
Catharine, which was then about three or 
four miles off the cape, steering south-west, 
off the land. She showed no colors, but 
hoisted American colors after about two 
hours' chase, and after the Dolphin had fired 
several shots. When they first saw her she 
was distant, at north-west, about three or 
four miles, and the wind was at W. N. W. 
They finally compelled her to heave to, and 
Dundas boarded her as examining officer, and 
found Peterson in command. He demand- 
ed the register, crew-list, invoice of cargo, 
American log-book, and some other papers, 
which Peterson delivered to him. In about 
one hour Lieut. Holland came on board and 
searched Capt. Peterson, and found the fol- 
lowing paper concealed on his person: "The 
main thing for you to do on this voyage is 
to be ready, in case you are boarded by a 
man-of-war, to show your log-book, which 
must be regularly kept from the time you 



leave here, your ship's papers, your charter 
party for the voyage, your ship's roll and in- 
structions; and you are, in that event, to 
take all command with your American sail- 
ors, according to your roll; all the others are 
to be passengers. You are to be very careful 
that, in any cross questions, you do not com- 
mit yourself, but always stick to the same 
story. When the vessel is discharged, you 
must at once cut your register in two pieces; 
one piece you must enclose direct and send 
to Messrs. Thomas Wilson & Co., Baltimore; 
the other piece you will bring with you and 
give to me when you return here. You must 
be very particular about that, and do not let 
any time pass after the cargo is out before* 
you cut the register in two pieces, and be 
careful to keep them separate. Throw one 
piece overboard if you are obliged to by being 
boarded by a man-of-war/* Peterson, who 
was very drunk, resisted the search, and it 
took several persons to mold him; within half 
an hour afterwards they found a Spanish 
log-book of the voyage, kept cotemporane- 
ously with the American log-book, from the 
29th of June to the 12th of August, and sev- 
eral other papers in Spanish and English. 
The Spanish log-book was found in the trunk 
of one of the Spaniards, some of the other 
papers in trunks of the other Spaniards, and 
some were found loose forward. They pick- 
ed up every paper they could find. Among- 
the papers was a letter of instructions from 
Thrasher to Peterson, dated .Tune 2Sth, the 
only material part of which was as follows: 
"As soon as your vessel is ready for sea, 
you will proceed to the Isle of Principe, and 
on your arrival there you will consign your 
vessel and cargo to Joseph Pereyra, Esq., 
and deliver him the certified invoice herewith 
enclosed. Should he wish you to proceed to 
any other port or ports on the coast of Africa, 
with or without a cargo, you will implicitly 
obey his instructions, as he has my full pow- 
er to act as he may see fit for my interest. 
You will be particularly careful, however, not 
I to receive on board said schooner any cargo 
that is contraband, or that is not allowed by 
the laws of the United States to be laden on 
board American vessels. A number of per- 
sons having applied to me for passage out 
in the schooner, I have consented; but you 
will take care that their passports are in 
order, and that there are no circumstances 
attending them which will be likely to bring 
you into the least difficulty." Among the 
papers were also the shipping articles, head- 
ed, "No ardent spirits allowed on board," 
and signed by four seamen purporting to be 
native Americans, and two foreigners; the 
crew list corresponding with the shipping, 
articles; the charter party, bill of lading and 
invoice the same as cet forth in the claim of 
Tyng; American protections for the four 
seamen shipped as Americans; a register of 
the vessel taken out at Baltimore; a list of 
twenty-four persons, Spanish or Portuguese, 
with designations showing them to compose 
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the officers and mariners of a ship's com- 
pany, at the head of which was Pereyra as 
master; the plan of a slave deck drawn on 
paper; and several papers in Spanish and 
Portuguese not deemed material. There was 
-also the following agreement signed by 
Pereyra: "It is mutually agreed between F. 
A. Peterson and Joseph Pereyra, the former 
master and the latter supercargo of schoon- 
er Catharine, of Baltimore, now bound on a 
voyage to the coast of Africa, that said F. 
A. Peterson shall go out master of said 
schooner on her present voyage, for the sum 
of one hundred dollars per month and three 
hundred dollars gratification, the wages to con- 
tinue until his return here, should he return 
in the vessel, or any other vessel belonging 
to the house for which J. Pereyra is agent. 
But should said Peterson wish to leave the 
vessel on the coast, said Pereyra binds him- 
self hereby to pay unto said Peterson three 
hundred dollars gratification, and his wages 
up to the day he leaves the vessel, less one 
hundred dollars received here as one month's 
advance. Jose Pereyra. Havana, June 28th, 

The deposition of Dundas further proved 
that the crew consisted of eight persons with 
American protections, including the captain. 
There were also on board twenty or twenty- 
five foreigners, mostly Spanish or Portu- 
guese; six or eight men would be quite suf- 
ficient to navigate the vessel in a lawful trade; 
witness came over to New York in her with 
six men. They found on board a large boil- 
er or cooking apparatus sufficient to cook for 
three hundred people; a quantity of lumber 
which was marked and numbered for laying 
a slave deck, and could easily have been put 
up in a few hours as a slave deck after the 
cargo was discharged: a number of wooden 
vessels, some made up and some in shooks; 
about nine w T ere made up and there were 
materials for about six more; each would 
have contained from four to six hundred gal- 
lons. They also found five hundred and sev- 
enty wooden spoons, similar to those used in 
slave vessels, and thirty-six large tin dishes 
and a number of small ones. These equip- 
ments are generally found in slave vessels, 
and witness had never seen them anywhere 
else. They found no irons, but they are 
generally concealed in the lower part of 
the vessel. All the persons found on board, 
with the exception of Capt. Peterson, the 
American mate, one American seaman, and 
Pereyra, were landed at Quitta, a port a tew 
miles east of Cape St. Pauls, and much re- 
sorted to by vessels for water and provisions. 
Witness then took the vessel to Sierra Leone, 
and laid the papers before the mixed com- 
mission, but they refused to take jurisdiction 
of the case on the ground that the Catharine 
was sailing under an American register. He 
then, pursuant to orders, brought her to the 
United States, and arrived here the Gth of 
October, 1S39. The day after their arrival 
Pereyra committed suicide. The cargo found 
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on board corresponded with the invoice, and 
was such an one as an honest trader would 
have on board trading with the coast of Af- 
rica; it was also such an one as a slaver 
would have on board; the lumber and large 
boiler would excite witness* suspicion; the 
vessel was not in a condition to receive 
slaves until her cargo was discharged, and 
a slave deck could not have been put up 
until then; had the vessel been condemned 
at a port where a mixed commission was sit- 
ting, witness would have had a share as 
prize-money of the vessel and cargo; if she 
should now be condemned he would not say 
whether he would be entitled to anything or 
not; he had done nothing to assert or relin- 
quish any claim he might have. 

Michael the mate, who had filed a petition 
for wages, was also examined on the part 
of the libellants. The only material parts 
in his deposition not otherwise stated, are 
the following: He entered on board the 
Catharine, on the 2Gth June, at Havana. He 
entered and signed the articles or shipping- 
list by the name of Ebenezer Tucker, of Sa- 
lem, Massachusetts, and as an American cit- 
izen; he was, however, a native of Scotland. 
He so entered because he could not enter 
without an American protection. This was 
suggested to him by the shipping-master, who 
furnished him with a protection in the name 
of Ebenezer Tucker. The vessel sailed from 
Havana on the 28th of June; she had on 
board about twenty-eight or thirty persons; 
the majority were Spanish or Portuguese; 
Capt. Peterson and not witness kept the log- 
book; the Spaniards or Portuguese used to 
lend a hand in working the vessel; as far as 
he knew they were passengers; some of the 
crew were employed in making sennett; it 
is yarns plaited together, and is used in put- 
ting around ropes and rigging to prevent 
chafing; a good deal of it was made on 
board, but it was all used in putting round 
the rigging, to the best of his knowledge; he 
did not know what cargo they had on board, 
nor that there was any intention of going 
to any other place thau the Island of Prin- 
•eipe; he did not ship for the purpose or 
with the intention of engaging in the slave 
trade; when the Dolphin boarded the Cath- 
arine she was about five miles from Quitta; 
being short of water and provisions they had 
been there to get a supply, and were bound 
to Principe when they were captured; they 
were at Quitta only a few hours. 

Foxcroft, who had filed a petition for wa- 
ges, was examined as a witness, both for the 
claimants and libellants. His deposition con- 
tained no material facts, except the follow- 
ing:— He shipped on board the Catharine, at 
Havana, as a seaman, and signed the ship- 
ping articles by the name of Joseph Mackie; 
he had an American protection when he 
shipped; Capt. Peterson knew nothing of nis 
shipping under a wrong name; he did not 
ship for the purpose or with the intention of 
being engaged in the slave trade, and there 
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was not, to his knowledge, any such purpose 
or intention on the part of any on board; 
the reason of his shipping under a wrong 
name, was because he could not ship on 
board an American vessel without an Amer- 
ican protection, and there was no other ves- 
sel in which he could ship; the protection 
was given him by the shipping-master, at 
Havana; he was not an American citizen, 
but a British subject; witness, while on 
board the Catharine, was engaged in making 
sennett, under the directions of the boat- 
swain's yeoman, who told him it was to be 
used in tying slaves; they made a very great 
quantity; many were engaged in making it, 
and more was made than was necessary for 
the use of the vessel; there was" a good deal 
on board unused at the time of the capture, 
as much as one hundred fathoms. 

The counsel for the libellants admitted ail 
the facts set forth and averred in the claim 
of Tyng. 

The district court dismissed. the libel, and 
ordered the vessel to be delivered up to the 
claimant. It also dismissed the seamen's pe- 
titions for wages, on the ground that the 
vessel was not under arrest thereupon, and 
there being no proceeds or avails in court 
upon which said petitions could attach. On 
pronouncing it, the district court delivered 
the following reasons for its decree: 

This is a prosecution in rem, seeking the for- 
feiture of the vessel for being engaged in the 
slave trade. The bill articulates upon various 
acts of congress, charging against the vessel 
the circumstances which incur a forfeiture by 
the provisions of these acts. On the hear- 
ing, however, the contestation between the 
parties was limited to the fifth article alone. 
That allegation is, that the schooner being 
the property, wholly, or in part, of a citizen 
or citizens of the United States, or of persons 
residing within the United States to the li- 
bellant unknown, was, on or about the first 
day of July, 1S39, employed and made use of 
by some person or persons residing within 
the United States to the libellant unknown, 
in the transportation and carrying of slaves 
from some foreign country or place to the 
said libellant unknown, to some other for- 
eign country or place to the libellant un- 
known, contrary to the act of congress of 
May 10th, 1800. It is admitted that the own- 
ership of the vessel is in citizens of the Unit- 
ed States, and it is unnecessary, under the 
view the court takes of the case, to enter 
upon the question whether the claimant has 
shown a lien or privilege in respect to his 
advances to the owner, which would be pro- 
tected in case of the condemnation of the 
vessel. On the 15th of June, 1839, the claim- 
ant, as agent of the owners, chartered the 
vessel to John S. Thrasher, for a voyage 
from Havana to the Isle of Principe, or other 
part or parts of Africa, as the agent of the 
charterer may direct. The vessel was laden 
and despatched by the charterer, and was 



captured on the 13th of August, in the prose- 
cution of her voyage, by a British cruiser 
near the coast of Africa. The supreme court 
having decided, in the construction of this 
statute, that "the vessel in question was em- 
ployed in the transportation of slaves within 
the meaning of the act, if she was sailing on 
her outward voyage to the African coast, in 
order to take slaves on board to be trans- 
ported to another foreign country," I should 
have no difficulty, upon a careful review of 
the facts and circumstances, in deciding thai" 
the charge of the libel had been fully sus- 
tained against the vessel, if the charter par 
ty, and her outfit and the proceedings under 
it, were the controlling facts of the case. 

Looking at the case in this point of view, 
I am not able to discover that it can be dis- 
tinguished favorably to the claimant, from 
the case of The Butterfly [unreported], re- 
cently decided in this court. The pertinency 
and weight of a similar class of facts and 
circumstances were fully considered by the 
court in that case, and it may be added that 
some particulars exist here which would 
probably be regarded as rendering the infer- 
ences and presumptions then recognized and 
adopted, still more direct and conclusive. It 
seems to me, however, that the enterprise ■ 
assumes a new character subsequent to tin* 
execution of the charter party, and so far as 
the charge in the libel now under considera- 
tion may be made to affect it. On the 2oth 
of June the claimant contracted to sell the 
vessel to one Teran, for $20,000, and to de- 
liver her at Bona, on the coast of Africa, on 
or before the first day of October thereafter, 
and received $7,000 of the consideration-mon- 
ey in advance. On the same day the char- 
terer made in writing a modification of his 
charter party, and engaged to relinquish the 
vessel "after the cargo I have now on board 
is landed at the Isle of Principe in accord- 
ance with the bill of lading," to enable the 
claimant to deliver the vessel to Teran, at 
Bona, according to his contract. It is not to 
be concealed that this whole arrangement 
bears the semblance of being a common con- 
cern between Thrasher and Teran, in re- 
spect both to the charter and purchase. A 
scrutiny of the evidence cannot fail to make 
the impression that the two acts were pre- 
concerted parts of the enterprise; that the 
vessel should wear her American character 
to the coast of Africa, with a view probably 
to avoid the application of the treaty be- 
tween England and Spain, and the hazard of 
interception by British cruisers; and that 
when there, she should become Spanish, be- 
fore venturing on her return voyage, lest the 
officers and crew might be declared pirates 
under the act of congress of May 15, 1820. 
If this be so, it would tend to confirm the 
verity of the representation that this was 
an actual contract of sale, and that the ves- 
sel at Bona was to become wholly Spanish 
property. This particular is of great im- 
portance in determining the application of 
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the act of congress to the case. There is 
certainly nothing in that act inhibiting an 
American vessel from carrying any descrip- 
tion of cargo to the coast of Africa. She may 
he legitimately let on freight or chartered 
for such a voyage. If everything she under- 
takes to do as a Vessel of the United States, 
he to carry out and deliver a cargo, she would 
not, in fulfilling such an engagement, come 
within the prohibitory enactments of the 
statute. The statute reaches her only when 
the evidence shows that her outward voyage 
is only in part fulfilment of her employment 
as an American vessel, which is to be con- 
tinued and consummated by transporting 
slaves into some other foreign country. The 
broadest latitude the supreme court gives to 
the term "employment," as evidence of such 
illegal voyage, falls short of being satisfied 
by the mere transportation of an outward 
cargo. The decision requires that it shall 
further appear that the vessel was on such 
outward voyage for the purpose of taking on 
hoard a cargo of slaves, as part and parcel 
of the adventure. In a prosecution of per- 
sons serving on board such vessel, it may 
be of no importance whether the vessel was 
to retain or change her national character 
after reaching the outward port, provided the 
whole enterprise was to be regarded as one 
voyage. 

But it is apprehended a prosecution under 
the first section against the vessel, cannot 
be sustained without showing that the whole 
adventure contemplated by her, is to he per- 
formed by her in her American character. 
The terms of the section are these: "That 
It shall be unlawful for any citizen of the 
United States, or other persons residing with- 
in the United States, directly or indirectly to 
hold or have any right or property in any 
vessel employed or made use of in the trans- 
portation or carrying slaves from one foreign 
country or place to another, and any right 
or property belonging as aforesaid shall be 
forfeited," &c. The penalty of this act is 
plainly levelled against American property 
employed as inhibited, and the confiscation 
is limited to the American interest held in 
a vessel at the time she is employed in the 
slave trade. There is nothing in thisstatute 
to reach the case of an American vessel built 
and fitted out for the slave trade, but actual- 
ly sold to a foreigner and employed by him. 
What, then, is the application of the act to 
the facts of this case? Upon the proofs, I 
am satisfied the vessel was chartered, fitted 
out and laden at Havana, with intent to be 
employed in the slave trade, prohibited by 
this act, and it is settled by the decision of 
the supreme court upon the import of the 
term "employed," as used in this act by con- 
gress, that "to be employed in anything, 
means not only the act of doing it, but also 
to be engaged to do it," and, accordingly, 
the chartering and fitting out the vessel at 
Havana, with design to have her perform 
the voyage then arranged, brought the trans- 
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action within the prohibition of the act; and 
had the seizure been made under that state 
of facts, the condemnation of the vessel must 
have been pronounced by the court. The 
proof, however, is equally strong that in this 
incipient state of the enterprise, the voyage 
was changed, and the vessel was then put 
under "contract and orders," to carry out a 
cargo and freight, and deliver it at Principe, 
to the charterer, in fulfilment of the contract 
of sale. There is nothing beyond vague sus- 
picions to warrant this ulterior change of the 
destination of the vessel with the voyage 
first contemplated. St. Thomas and Principe^ 
are near the equator; if the Bona to which 
the vessel was directed, be the port in Al- 
giers, the great distance of the two points 
apart would strongly denote an entire dis- 
connection of the undertaking. No evidence 
was offered that there was any place of that 
name in the vicinity of Principe, nor other 
fact evincing the object of the voyage to be 
continuous and identical, and I am, accord- 
ingly, bound to hold, upon the testimony, 
that the vessel Failed from Havana to de- 
liver a cargo at Principe, and was then whol- 
ly discharged and separated from that em- 
ployment, and was after that to be taken to 
Bona, and delivered to the purchaser. This- 
adventure, prosecuted with such intent, can- 
not be brought within the interdiction of the* 
statute, and I shall, therefore, decree that 
the libel be dismissed, and the vessel deliver- 
ed up to the claimants. 

I am aware that this is a point of impor- 
tance and difficulty. My duty, however, is to* 
express the result of" my own reflections upon 
the subject, and this I do with the greater 
promptitude, because, from the magnitude of 
the question and interests involved in the de- 
cision, the judgment now pronounced will be 
submitted to the review of the appellate 
courts. 

There being no "condemnation of the vessel, 
the petition of the seamen for wages out of 
the proceeds must be also determined. 

Ordered, that the libel be discharged, and 
the schooner Catharine, her tackle, &c, be 
delivered up by the marshal to the claimant, 

From this decree the libellants appealed. 
On the trial in this court, in addition to the 
proofs taken in the court below, only one 
witness was examined. He stated, on be- 
half of the libellants, that in the month of 
September, 1840, on taking out the cargo of 
the Catharine which had not before been re- 
moved, there were found near the bottom of 
the hold two bags containing iron manacles 
or handcuffs. The witness stated that the 
manacles in one of the bags were counted, 
and were found to be one hundred and seven- 
ty-five in number; and that the other bag 
was about the same size, and appeared to 
contain about the same number, but its con- 
tents were not counted, s 

s See note 2 at end of case. 
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THOMPSON, Circuit Justice. This case | 
comes up on an appeal from the district court j 
for the Southern district of New York. The : 
proceeding in the court below was for an al- j 
leged forfeiture of the vessel, for a violation | 
of the act of congress of the 10th May, 1800 j 
(3 Story's Laws, 3S2 [2 Stat. 70]), which de- 
clares that it shall be unlawful for any citi- 
zen of the United States, or other person re- 
siding within the United States, directly or 
indirectly to hold or have any right or prop- 
erty in any vessel employed or made use of 
in the transportation or carrying of slaves 
from one foreign country or place to another; 
and any right or property belonging as afore- 
said, shall be forfeited. The supreme court, 
in the case of U. S. v. Morris, * 14 Pet. [39 
U. S.] 473, have given a construction to the 
term "employed" as here used in this act. 
The question, say the court, in this case is, 
whether a vessel on her outward voyage to 
the coast of Africa, for the purpose of taking 
on board a cargo of slaves, is "employed or 
made use of" in the transportation or carrying 
of slaves from one foreign country or place 
to another, before any slaves are received on 
board? To be "employed," say the court, in 
anything means not only the act of doing it, 
but also to be engaged to do it, to be under 
contract or orders to do it. And this is not 
only the ordinary meaning of the word, but 
has frequently been used in that sense in other 
acts of congress. That the vessel in question was 
employed in the transportation of slaves within 
the meaning of the act of congress, if she 
was sailing on her outward voyage to the 
African coast, in order to take them on board, 
to be transported to another foreign country. 
That the Catharine was an American vessel, 
sailing under the American flag, and docu- 
mented as an American vessel, is not denied; 
and the claimant, Charles Tyng. who inter- 
poses his claim as owner, was an American 
citizen. This would seem to bring the case 
directly within the prohibition in the act, and 
subject the vessel to forfeiture; and, indeed, 
the district judge in the court below, de- 
clares that he should have no difficulty, upon 
a careful review of the facts and circumstan- 
ces, in deciding that the charge of the libel 
had been fully sustained against the vessel, 
if the charter party and her outfit, and the 
proceedings under it, were the controlling 
facts in the case. That the pertinency and 
weight of a similar class of facts and cir- 
cumstances were fully considered by the court 
in the case of The Butterfly [unreported], re- 
cently decided in this court, where the vessel 
was condemned; and the learned judge adds, 
that some particulars exist here which would 
probably be regarded as rendering the infer- 
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ences and presumptions then adopted and rec- 
ognized, still more direct and conclusive; but 
that it seemed to him that the enterprise as- 
sumed a new character subsequent to the 
execution of the charter party. That there is 
nothing in the act inhibiting an American ves- 
sel from carrying any description of cargo to 
the coast of Africa; she may be legitimately 
let on freight or chartered for such a voyage. 
If everything she undertakes to do as a ves- 
sel of the United States, be to carry out and 
deliver a cargo, she would not, in fulfilling 
such an engagement, come within the pro- 
hibitory enactments of the statute. The stat- 
ute reaches her only when the evidence shows 
her outward voyage is only in part fulfil- 
ment of her employment as an American ves j 
sel, which is to be continued and consum- 
mated by transporting slaves into some other 
foreign country. 

I am not disposed to give a construction 
to this act which will interdict an American 
vessel from carrying out a cargo, and deliv- 
ering it upon the coast of Africa, if unconnect- 
ed with the subsequent employment of the 
vessel in the transportation of slaves; but I 
am not prepared to admit that such subse- 
quent employment must be in the character 
of an American vessel, in order to bring her 
within the prohibition in the act. If the cir- 
cumstances are such as to warrant the con- 
clusion that the outward voyage, under the 
American character and ownership, was plan- 
ned and undertaken with a view, and under 
an arrangement, that the ownership and char- 
acter were to be changed on the arrival of 
the vessel on the coast of Africa, and there to 
be employed in the transportation of slaves, 
such vessel would clearly come within the 
mischief, and, I think, within the true intent 
and meaning of the act of congress. 

There can be no doubt but that a bona fide 
sale of a vessel, to be delivered at any given 
place upon the coast of Africa, unconnected 
with the ulterior employment of the vessel, 
and not in aid of an employment in the trans- 
portation of slaves, would not subject her to 
forfeiture within this act of congress; but 
where the voyage is commenced and pros- 
ecuted under strong and suspicious circum- 
stances, accompanied with preparations, and 
the vessel laden with a cargo such as are 
usually employed in voyages of this descrip- 
tion, it imposes no unreasonable hardship up- 
on a party to call upon him to explain and 
remove such suspicious circumstances. If 
the adventure is innocent, it may easily be 
shown to be so. The language of the su- 
preme court, in the case of The .Tosefa Se- 
gunda, 5 Wheat. [18 U. S.] 356, is very strong 
on this points In the execution of these laws 
(the suppression of the slave trade), no vig- 

c When any act is done, which of itself, and 
unexplained, is a violation of law, and a party 
to extricate himself, or his property, from the 
consequences of it. resorts to the plea of neces- 
sity or distress, the burden of proof is not only 
thrown upon him: but when the temptation to in- 
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ilance can be excessive, and restitution ought 
never to be made but in cases which are 
purged of every intentional violation by 
proofs the most clear, the most explicit and 
unequivocal. But let us look a little at the 
circumstances of tbis case, and see whether 
they are not such as call upon the party to 
give a more satisfactory explanation. The 
claimant, Charles Tyng, alleges that he is a 
citizen of the United States, residing in Ha- 
vana since the year 1837, and engaged in the 
business of a ship-broker and commission 
agent; that some time in the latter part of 
May, 1839, the schooner Catharine, an Amer- 
ican vessel, arrived at the Havana, under the 
command of William J. Wedge, a citizen of 
the United States, who applied to him, and 
represented that he was authorized by R. W. 
Allen and John Henderson, citizens of Bal- 
timore, and owners of the Catharine, to effect 
a sale thereof, and employed him for that pur- 
pose. That he succeeded in effecting a sale 
to the house of Don Pedro Martinez & Co.; 
which sale, however, owing to some misun- 
derstanding, fell through. He, however, feel- 
ing confident that the bargain would be con- 
summated, nad advanced the purchase-money 
to Wedge, and he had returned to Philadel- 
phia, after having made him his substitute 
under the letter of attorney from Allen & 
Henderson. He afterwards effected a sale 
of the vessel to Don Teran, of Havana, but 
had previously chartered her to one Thrasher, 
who -agreed so to modify his charter party 
as to meet the terms of sale to Don Teran. 
Under these circumstances, the Catharine 
sailed from the Havana, on her voyage to 
the coast of Africa, and was captured by 
the Dolphin, a British armed vessel, and 
brought into the port of New York. 

These are the general outlines of the case; 
but a more particular examination of the vari- 
ous circumstances are necessary to a proper 
understanding of the transaction. 

It is proper, in the first place, to notice, 
that although the claimant, Charles Tyng, 
was originally an authorized agent to sell 
the vessel for Allen & Henderson; yet they, 
having received the purchase-money from 
, him, through Capt. Wedge, refused to re- 
fund it, and threw the vessel upon his hands. 
He, therefore, interposes his claim as owner, 
and alleges himself to be such. His sale to 
Teran bears date the 25th of June, 1839, and 
was for the consideration of $10,000, provided 
the vessel was delivered to him at the port 
of Bona, on the coast of Africa, on or before 
the 1st day of October. Part of the purchase- 
money was to be paid in advance, and the 
balance on receiving satisfactory evidence of 
the delivery of the vessel at Bona; the said 
Charles Tyng being left at liberty to load or 

fringe the law is great, and the alleged necessity, 
if real, can be fully and easily established, no 
court should be satisfied with anything short of 
the most convincing and conclusive testimony. 
Livingston, J., in The Josefa Segunda, 5 W T heat. 
IIS U. SJ 33§. 



charter the vessel until her delivery at Bona; 
the money advanced to be refunded to Teran, 
in case of failure to deliver the vessel at 
Bona on or before the 1st of October. The 
vessel having been captured before her ar- 
rival on the coast of Africa, the sale and 
transfer of the prope/ty in the vessel was 
never consummated, but remained in the orig- 
inal owner: and whether that ownership was 
in the house in Baltimore or in Tyng, is im- 
material; though Tyng asserts himself to be 
the owner, and must be dealt with as such. 
He was the owner on the outward voyage, 
and at the time of the capture. If he was 
such owner, and the vessel was employed in 
the transportation of slaves, according to the 
decision of the supreme court in the case of U. 
S. v. Morris [14 Pet (39 U. S.) 464], how does 
the act of congress affect his interest in the 
vessel? It declares that it shall be unlawful 
for any citizen of the United States, directly 
or indirectly to hold or have any right or 
property in any vessel employed or made use 
of in the carrying or transportation of slaves 
from one foreign country or place to another; 
and any right or property belonging as afore- 
said, shall be forfeited. The forfeiture at- 
tached upon the violation of the prohibition— 
and that violation occuiTed the instant the 
vessel was employed in the transportation of 
slaves, or, in other words, at the commence- 
ment of the voyage, if such voyage was pros- 
ecuted with the view, and for the purpose of 
transporting' slaves from one foreign country 
or place to another foreign country or place. 
That such was the purpose for which this 
vessel was purchased by Teran, and was 
proceeding to the ccast of Africa, admits of 
but little doubt. It was intimated on the 
argument, that there was no such place as 
Bona on the west coast of Africa, where the 
slave trade is carried on; and if the vessel 
was to be delivered at Bona, on the coast of 
Algiers, it afforded no ground of suspicion. 
But this suggestion was so utterly improba- 
ble, that it was not pressed there, and is 
entitled to no consideration. That there is 
such a place as Bona, (as known and under- 
stood by the parties,) on the west coast of 
Africa, cannot admit of a doubt. 

The charter party entered into between the 
claimant and Thrasher, bears date on the 
15th day of June, 1839, for a voyage from 
Havana to Isle of Principe or other port or 
ports on the coast of Africa, as the agent of 
the charterer may direct; the charterer to 
provide a crew, and furnish them with all 
necessary provisions, &c, for their mainte- 
nance during the voyage, and to pay all port 
charges; the charterer to pay $300 per month 
for eight months, and if the vessel should be 
at sea at the expiration of said term, the 
charter party to continue until her arrival, 
and the cargo shall be discharged. The char- 
terer gave to Capt Peterson, the master of 
the vessel, instructions to proceed to the Isle 
of Principe, and on his arrival there, to 
consign the vessel and cargo to Joseph Perey- 
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ra, and deliver to him the certified invoice 
enclosed in the letter of instructions, and 
giving him directions implicitly to ohey the 
instructions of Pereyra. And in his letter of 
instructions he says: "A number of persons 
having applied to me for passage out in the 
schooner, I have consented; but you will take 
care that their passports are in order, and 
that there are no circumstances attending 
them which will be likely to bring you into 
the least difficulty." Pereyra, the consignee 
of the charter, was at Havana, and went out 
as supercargo. It appears, from the deposi- 
tion of Robert H. Dundas, mate of the Dolphin, 
that when the Catharine was captured, the 
witness demanded of the captain his papers, 
and a number were delivered up, which are 
unimportant to be noticed here. Soon after, 
Lieut. Holland came on board the Catharine, 
and Capt. Peterson was searched, and there 
was found concealed on his person a certain 
paper, which among the exhibits is marked 
No. 33, and which will be hereafter noticed. 
Prom this deposition of the mate, it appears 
that the crew of the Catharine consisted of 
eight persons, with American protections, in- 
cluding the captain, and about twenty or 
twenty-five foreigners, mostly Spanish and 
Portuguese; that six or eight men would be 
quite sufficient to navigate the Catharine in 
a lawful trade; that there was found on 
board a large boiler or cooking apparatus, 
sufficiently large to have cooked for three 
hundred people; a quantity of lumber, which 
was prepared and numbered for laying a 
slave-deck, and could easily have been put 
up as a slave-deck in a few hours after the 
cargo was discharged; a number of leagers 
were found on board, some made up and 
some in snooks— about nine were made up, 
and materials for about six more; each 
would contain five or six hundred gallons. 
There were found on board about five hun- 
dred and seventy wooden spoons, similar to 
those used in slave vessels; there were thirty- 
eight large tin dishes, and a number of small 
ones; that the equipments above mentioned 
are such as are usually found on board of 
slave vessels, and he has never seen them 
elsewhere. They found no irons, but they 
are generally concealed in the lower part of 
the vessel; and from the evidence taken in 
this court upon the appeal, it appears that 
two bags of iron manacles were found con- 
cealed under the cargo; one was counted and 
contained one hundred and seventy-five, and 
the other appeared to be about the same size. 
The mate further testified, that the Catharine 
was captured three oi four miles from Cape 
St. Pauls; that the cargo found on board 
was such an one as an honest trader would 
have on board, trading with the coast of 
Africa, and it was also such an one, as a 
slaver would have on board; that the lumber 
and large boiler would excite suspicion. The 
document before referred to, which was 
found on the person of the master, although 
without date or signature, is deserving of no- 



tice; it is as follows. "The main thing for 
you to do on this voyage is to be ready, in 
case you are boarded by a man-of-war, to 
show your log-book, which must be regularly 
kept from the time you leave here, your 
ship's papers, your charter party for the 
voyage, your ship's roll and instructions; 
and you are, in that event, to take all com- 
mand with your American sailors, according 
to your roll, all the others are to be passen- 
gers. You are to be very careful that in 
case of any cross-questions you do not com- 
mit yourself, but always stick to the same 
story. When the vessel is discharged, you 
must at once cut your register in two pieces. 
One piece you must enclose direct, and send 
to Messrs. Thomas Wilson & Co., Baltimore; 
the other piece you will bring with you, and 
give to me when you retur n here. You 
must be very particular about that, and do 
not let any time pass after the cargo is out 
before you cut the register in two pieces, and 
be careful to keep them separate. Throw 
one piece overboard if you are obliged to by 
being boarded by a man-of-war." 

It is not very certain from whom this docu- 
ment emanated. It must have been from 
some person having an interest in the vessel 
or in the voyage, and most probably either 
Thrasher, the charterer, or Teran, the condi- 
tional purchaser. The language as to the 
disposition of the register would seem more 
appropriately to come from Teran, who was 
to become the owner. But from whomso- 
ever it came, being found on board the vessel, 
and forcibly taken from the master, it was a 
document connected with the voyage, and 
bears evident marks of suspicion that the ad- 
venture was not in reality what it purported 
ostensibly to be, a fair and legal voyage to 
the coast of Africa. If it had been, no dis- 
guise would have been necessary. The direc- 
tion, in case of being boarded by a man-of- 
war, to take all command with the American 
sailors, and all the others to be passengers, 
shows that they were not in reality passen- 
gers, but connected with the vessel, and were 
to assume the character of passengers as a 
disguise. It is, in the first place, highly im- 
probable that any persons should be going 
out to that part of the coast of Africa as mere 
passengers. But considering them connected 
with the ulterioi employment of the vessel 
in the transportation of slaves, their being on 
board is easily accounted for. When a car- 
go of slaves was taken on board, it would re- 
quire the vessel to be manned by a greater 
number than would be required for the mere 
navigation of the vessel. Prom a careful ex- 
amination of the proofs in this case, I am 
satisfied that this vessel was chartered, fitted 
out and laden at Havana, with intent to be 
employed in the slave trade, prohibited by 
the act of congress of the 10th of May, 1800. 
And the circumstances connected with and 
attending the outward voyage, in my judg- 
ment, lead irresistibly to the conclusion that 
the arrangement made with respect to the 
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conditional sale of the vessel, and the de- 
livery of the possession at Bona, was a part 
of the contrivance to avoid the interruption 
of the adventure by capture. If this was a 
real and bona fide sale of the Catharine, it is 
a little remarkable that no person is designat- 
ed to whom possession was to be given at 
Bona. Teran, the purchaser, was in Havana, 
and would not himself take the possession. 
It appears by the letter of instructions to 
Capt. Peterson, from Thrasher, the charterer, 
that the vessel and cargo were to be con- 
signed to Pereyra, who went out as super- 
cargo. But there is nothing showing any 
-connection between him and Teran. If the 
outward voyage of this vessel to the .coast of 
Africa was unconnected with the subse- 
quent employment of the vessel in the trans- 
portation of slaves, it certainly requires ex- 
planation why she was so peculiarly fitted, in 
eveiy respect, for the transportation of slaves; 
and, unexplained, they lead irresistibly to the 
conclusion that the whole was one connected 
scheme to send out this vessel to be em- 
ployed in the transportation of slaves. If 
this was a concerted plan between Thrasher 
and Teran in the purchase and charter of the 
vessel, the more easily to elude capture and 
condemnation, it is difficult to conceive how 
Tyng, the claimant could have been ignorant 
of the object and purpose for which this ar- 
rangement was made, and he must, therefore, 
be considered a party to it, and the whole 
must be taken to be one continuous enter- 
prise; and if so, the mere change of property 
in the vessel after her arrival on the coast 
of Africa, could not legalize the transaction. 
The penalty was incurred, and the forfeiture 
attached from the very inception of the voy- 
age, if it was commenced for the purpose of 
taking on board and transporting slaves. It 
is true that the penalty of this act of con- 
gress is levelled against American property 
employed in the manner prohibited. But I 
cannot think that the confiscation is limited 
to the American interest at the time she is 
engaged in the actual transportation of slaves. 
If such is the construction to be given to this 
act, it may be evaded with the utmost facil- 
ity in every case. I cannot yield to the con- 
struction that the whole adventure must be 
performed whilst the vessel retains her Amer- 
ican character and ownership. Where the 
change of ownership is a part of the scheme, 
the forfeiture attaches upon all interests con- 
cerned. The vessel becomes tainted with the 
offence wherever she may go, or into what- 
ever hands she may fall. The ownership of 
this vessel, on her outward voyage, was cer- 
tainly American The transfer of the title 
never did take place, the vessel never having 
arrived at Bona. The American interest was, 
therefore, forfeited, within the express terms 
of the law; and if the arrangement made 
with- Teran, the purchaser, was for the pur- 
pose of evading the penalty of our law, he 
cannot claim any protection of his interest in 
the vessel in the courts of this country. 
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I am, accordingly, of opinion that the ves- 
sel became forfeited under the act of con- 
gress, and that the decree of the district 
court must be reversed, and a decree of con- 
demnation entered. 

Under the view of the case taken by the 
district judge, it did not become necessary to 
pass upon the question, whether the claim- 
ant, Tyng, has shown a lien in respect to his 
advances to the owner, which would be pro- 
tected in ease of condemnation of the vessel. 
But although, according to my view of the 
case, a decree of condemnation has passed 
against the vessel, I cannot conceive on what 
grounds the claimant can be entitled to his 
claim for advances. His whole claim rests 
upon his setting himself up as the sole own- 
er of the vessel, which has been thrown upon 
him by her former owners, by reason of the 
first sale made by him to Martinez & Co.; 
the purchase-money having been paid over 
by him to them. It is the interest, therefore, 
of the claimant which has been adjudged for- 
feited; and a decree in his favor for the ad- 
vance made by him, which was the whole 
purchase-money, would be directly repugnant 
to the decree of condemnation. The grounds 
upon which condemnation has been pronoun- 
ced is, that he was an offending party, and 
implicated, in the whole arrangement made 
touching the adventure; and if so. he comes 
with an ill grace to ask for the protection of 
his interest, after being defeated in his il- 
legal undertaking. 

Nor do I see how the seamen's claim for 
wages can be sustained as a lien upon the 
vessel, according to the view taken by the 
supreme court of this law, in the case of U. 
S. v. Morris [supra]. Although they have in 
their claim denied having any knowledge 
that the vessel was to be engaged in any un- 
lawful enterprise, yet nothing has been 
shown by them in any manner supporting 
this denial; and the circumstances disclosed, 
certainly show a prima facie case leading to 
a contrary conclusion. The two seamen who 
have petitioned for an allowance of their 
wages, are William Michael and James Fox- 
croft. I do not find their names on the crew- 
list, or in the shipping articles; but assuming 
them to have been a part of the crew, they 
must have known that the vessel was going 
on a voyage to the coast of Africa. There is 
no pretence of any misrepresentation to them 
in this respect. The shipping articles de- 
scribe the voyage to be from Havana to the 
Isle of Principe, or to trade to other ports 
on the west coast of Africa, and for a voyage 
not to exceed eight months. No mention is 
made of a return of the vessel to Havana or 
elsewhere. But, from anything appearing on 
the face of the articles to the contrary, their 
services were to terminate on the coast of 
Africa, and they left there, or that they ex- 
pected to be retained on board the vessel, in 
whatever service she might be engaged at 
the end of the eight months. This latter ex- 
pectation was most likely what they hoped 
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to realize; and this affords very strong pre- 
sumptive evidence that they understood, or 
had reason to believe, that the vessel was to 
be employed in the transportation of slaves; 
and if so, they were guilty of a criminal of- 
fence within the act of congress, now under 
consideration. Their claim for wages must, 
accordingly, be denied. 

NOTE 1. For a full discussion of the intentof 
the act of congress of 1820, relative to the slave 
trade, see U. S. v. Battiste [Case No. 14,545]. 

NOTE 2. The statutes of the United States, 
on the subject of the slave trade, are as fol- 
lows:— Be it enacted by the senate and house 
of representatives of the United States of Amer- 
ica in congress assembled, that no citizen or cit- 
izens of the United States, or foreigner, or any 
other person coming into or residing within the 
same, shall, for himself or any other person what- 
soever, either as master, factor or owner, build, 
fit, equip, load or otherwise prepare any ship or 
vessel, within any port or place of the said United 
States, nor shall cause any ship or vessel to sail 
from any port or place within the same, for the 
purpose of carrying on any trade or traffic in 
slaves, to any foreign country; or for the purpose 
of procuring from any foreign kingdom, place or 
country, the inhabitants of such kingdom, place 
or country, to be transported to any foreign coun- 
try, port or place whatever, to be sold or dis- 
posed of as slaves; and if any ship or vessel shall 
be so fitted out, as aforesaid, for the said pur- 
poses, or shall be caused to sail, so as aforesaid, 
every such ship or vessel, her tackle, furniture, 
apparel and other appurtenances, shall be for- 
feited to the United States; and shall be liable 
to be seized, prosecuted and condemned, in any 
of the circuit courts or district court for the dis- 
trict where the said ship or vessel may be found 
and seized. 1 Stat. 347-349, § 1. That all and 
every person, so building, fitting out. equipping, 
loading or otherwise preparing or sending away 
any ship or vessel, knowing or intending that the 
same shall be employed in such trade or business, 
contrary to the true intent and meaning of this 
act, or anyways aiding or abetting therein, shall 
severally forfeit and pay the sum of two thousand 
dollars, one moiety thereof to the use of the Unit- 
ed States, and the other moiety thereof to the 
use of him or her who shall sue for and prosecute 
the same. Id. § 2. That the owner, master or 
factor of each and every foreign ship or vessel, 
clearing out for any of the coasts or kingdoms of 
Africa, or suspected to be intended for the slave 
trade, and the suspicion being declared to the of- 
ficer of the customs by any citizen, on oath or af- 
firmation, and such information being to the sat- 
isfaction of the said officer, shall first give bond 
with sufficient sureties, to the treasurer of the 
United States, that none of the natives of Africa, 
or any other foreign country or place, shall be 
taken on board the said ship or vessel, to be trans- 
ported or sold as slaves in any other foreign 
port or place whatever, within nine months there- 
after. Id. § 3. That if any citizen or citizens 
of the United States shall, contrary to the true 
intent and meaning of this act. take on board, 
receive or transnort any such persons, as above 
described in this act, for the purpose of selling 
them as slaves, as aforesaid, he or they shall for- 
feit and pay, for each and every person so re- 
ceived on board, transported or sold as aforesaid, 
the sum of two hundred dollars, to be recovered 
in any court of the United States proper to try 
the same; the one moiety thereof to the use of 
the United States, and the other moiety to the 
use of such person or persons who shall sue for 
b and prosecute the t>ame. Approved, March 22, 
' 1794. Id. § 4. Be it enacted by the senate and 
house of representatives of the United States of 
America, in congress assembled, that from and 
after the passing of this act, it shall not be law- 
ful to import or bring, in any manner whatsoev- 



er, into the United States, or territories thereof, 
from any foreign kingdom, place or country, any 
negro, mulatto, or person of color, with intent to 
hold, sell or dispose of any such negro, mulatto, 
or person of color as a slave, or to be held to serv- 
ice or labor; and any ship, vessel or other water- 
craft, employed in any importation as aforesaid, 
shall be liable to seizure, prosecution and for- 
feiture, in any district in which it may be found; 
one-half thereof to che use of the United States, 
and the other half to the use of him or them who 
shall prosecute the same to effect. 3 Stat. 450. 
§ 1. And be it further enacted, that no citizen or 
citizens of the United States, or any other person 
or persons, shall, after the passing of this act. as 
aforesaid, for himself, themselves, or any other 
person or persons whatsoever, either as master, 
factor or owner, build, fit, equip, load or other- 
wise prepare any ship or vessel, in any port or 
place within the jurisdiction of the United States, 
nor cause any such ship or vessel to sail from any 
port or place whatsoever within the jurisdiction 
of the same, for the purpose of procuring any ne- 
gro, mulatto or person of color, from any foreign 
kingdom, place or country, to be transported to 
any port or place whatsoever, to be held, sold or 
otherwise disposed of, as slaves, or to be held to 
service or labor; and if any ship or vessel shall 
be so built, fitted out, equipped, laden or other- 
wise prepared for the purpose aforesaid, every 
such ship or vessel, her tackle, apparel, furniture 
and lading, shall be forfeited, one moiety to the 
use of the United States and the other to the use 
of the person or persons who shall sue for said 
forfeiture and prosecute the same to effect; and 
such ship or vessel shall be liable to be seized, 
prosecuted and condemned in any court of the 
United States having competent jurisdiction. Id. 
451, § 2. And be it further enacted, that every 
person or persons so building, fitting out, equip- 
ping, loading, or otherwise preparing, or sending 
away, or causing any of the acts aforesaid to be 
done, with intent to employ such ship or vessel 
in such trade oi business, after the passing of 
this act, contrary to the true intent and meaning 
thereof, or who shall in anywise be aiding or 
abetting therein, shall, severally, on conviction 
thereof, by due course of law, forfeit and pay a 
sum not exceeding five thousand dollars, nor less 
than one thousand dollars, one moiety to the use 
of the United States, and the other to the use of 
the person or persons who shall sue for such for- 
feiture and prosecute the same to effect, and 
shall, moreover, be imprisoned for a term not ex- 
ceeding seven years, nor less than three years. 
Id. § 3. And be it further enacted, that if any 
citizen or citizens of the United States, or other 
person or persons resident within the jurisdic- 
tion of the same, shall, from and after the pass- 
ing of this act, take on board, receive or trans- 
port, from any of the coasts or kingdoms of 
Africa, or from any other foreign kingdom, place 
or country, or from sea, any negro, mulatto or 
person of color, not being an. inhabitant, nor held 
to service by the laws of either of the states or 
territories of the United States, in any ship, ves- 
sel, boat or other water-craft, for the purpose of 
holding, selling or otherwise disposing of such 
person as a slave, or to be held to service or 
labor, or be aiding or abetting therein, every such 
person or persons >so offending, shall, on convic- 
tion by due course of law, severally forfeit and 
pay a sum not exceeding five thousand, nor less 
than one thousand dollars, one moiety to the use 
of the United States, and the other to the use of 
the person or persons who shall sue for such for- 
feiture and prosecute the same to effect; and, 
moreover, shall suffer imprisonment for a term 
not exceeding stvui years nor less than three 
years: and every ship or vessel, boat or other 
water-craft, on which such negro, mulatto or per- 
son of color, shall have been taken on board, re- 
ceived or transported, as aforesaid, her tackle, 
apparel and furniture, and the goods and effects 
which shall be found on board the same, or shall 
have been imported therein in the same voyage, 
shall be forfeited, me moiety to the use of the 
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United States, and the other to the use of the 
person or persons who shall sue for and prosecute 
the same to effect; and every such ship or vessel 
shall be liable to be seized, prosecuted and con- 
demned in any ccurt of the United States hav- 
ing competent jurisdiction. Id. § 4. And be it 
further enacted, that if any person or persons, 
whatsoever shall, from and after the passing of 
this act bring within the jurisdiction of the 
Tnited States, in any manner whatsoever, any 
n' gro, mulatto or uerson of color, from any for- 
eign kingdom, plnce )r country, or from sea, or 
shall hold, sell or otherwise dispose of any such 
negro, mulatto or person of color, so brought in as 
a slave, or to be held to service or labor, or be 
in anvwise aiding or abetting therein, every per- 
son so offending shall, on conviction thereof by 
due course of law, forfeit and pay, for every such 
offence, a sum not exceeding ten thousand nor 
less than one thousand dollars, one moiety to the 
use of the United States, and the other to the 
use of the person or persons who shall sue for 
such forfeiture and prosecute the same to effect; 
and, moreover, shall suffer imprisonment for a 
term not exceeding seven years nor less than 
three years. Id. 452, § 6. And be it further en- 
acted/that in all prosecutions under this act, the 
defendant or defendants shall be holden to prove 
that the negro, mulatto or person of color, which 
he or thev shall be charged with having brought 
into the United States, or with purchasing, hold- 
ing, selling or otherwise disposing of, and which, 
according to the evidence in such case, the said 
defendant or defendants shall have brought in 
aforesaid, or otherwise disposed of, was brought 
into the United States at least five years previous 
to the commencement of such prosecution, or 
was not brought in, holden, purchased, or other- 
wise disposed of, contrary to the provisions of 
this act; and in failure thereof, the said defend- 
ant or defendants shall be adjudged guilty of 
the offence of which he or they may stand ac- 
cused. Id. 453, § 8. And be it further enacted, 
that anv prosecution, information or action may 
be sustained for any offence under this acr. at 
any time within five years after such offence shall 
have been committed, any law to the contrary 
notwithstanding. Id. § 9. And be it further 
enacted, that if any citizens of the United States, 
being of the crew or ship's company of any for- 
eign ship or vessel engaged in the slave trade, or 
any person whatever, being of the crew or^ ship's 
company of any shin or vessel, owned in the 
whole or part, or navigated for. or in behalf of. 
any citizen or citizens of the United States, shall 
. land from any such ship or vessel, ana. on any 
foreign shore, seize any negro or mulatto, not 
held to service or labor by the laws of either of 
the states or territories of the United States, 
with intent to make such negro or mulatto a 
slave, or shall decoy, or forcibly bring or carry, 
or shall receive such negro or mulatto on hoard 
any such ship or vessel, with intent as afore- 
said, such citizen or person shall be adjudged 
a pirate; and on conviction thereof before the 
circuit court of the United States for the dis- 
trict wherein he may be brought or found, 
shall suffer death. Id. 600, § 4. And be it 
further enacted, that if any citizen of the 
United States, being of the crew or ship's com- 
pany of any foreign ship or vessel engaged 
in the slave trade, or any person whatever, 
being of the crew or ship's company of any 
ship or vessel, owned wholly or in part, or nav- 
igated for. or in behalf of. any citizen or citizens 
of the United States, shall forcibly confine or de- 
tain, or aid and abet in forcibly confining or de- 
taining on board such ship or vessel, any negro 
or mulatto not held to service by the laws of ei- 
ther of the states or territories of the United 
States, with intent to make such negro or mulat- 
to a slave, or shall, on board any such ship or 
vessel, offer or attempt to sell, as a slave, any ne- 
gro or mulatto not held to service as aforesaid, or 
shall, on the high seas, or anywhere on tide- 
water, transfer or deliver over, to any other ship 
or vessel, any negro or mulatto, not held to serv- 



ice as aforesaid, with intent to make such negro 
or mulatto a slave, or shall land or deliver on 
shore, from on board any such ship or vessel, any 
such negro or mulatto, with intent to make sale 
of, or having previously sold such negro or mu- 
latto as a slave, such citizen or person shall he 
adjudged a pirate; and on conviction thereof 
before the circuit court of the United States for 
the district wherein he shall be brought or found, 
shall suffer death. Id. G01, § 4. 

NOTE 3. The facts in the case of U..S. v. 
Morris, cited supra, together with the opinion of 
the court thereon, were stated by Chief Justice 
Tanev, as follows*— "This case comes before us 
upon* a certificate of division from the circuit 
court of the United States for the Southern dis- 
trict of New York, in the Second circuit. The 
defendant, Isaac Morris, is indicted iinder the 
second and third sections of the act entitled An 
act in addition to an act entitled "An act to pro- 
hibit the carrying on the slave trade from the 
United States to any foreign place or country, 
approved on the 10th of May, 1800. The first 
count of the indictment charges that the defend- 
ant did, on the high seas, from the 15th of June 
until the 26th of August, in the year 1839, vol- 
untarilv serve on board of the schooner Butterfly, 
a vessel of the United States, employed and made 
use of in the transportation of slaves from some 
foreign country or place, to some other foreign 
countrv or place, the said defendant being a citi- 
zen of the United States. The second count char- 
ges that the defendant did, on the high seas, from 
the 15th day of June to the 26th day of August, 
voluntarilv serve on board of the schooner But- 
terfly being a foreign vessel employed in the 
slave trade; the defendant being a citizen of the 
United States. It was proved on the trial, on 
the part of the prosecution, that the schooner 
Butterflv, carrving the flag of the United btates, 
and documented as a vessel of the United States, 
sailed from Havana for the coast of Africa, on 
the 27th of July, 1839, having on board the usual 
and peculiar equipments of vessels engaged in the 
transportation of slaves from the coast of Africa 
to other places. Before she reached the African 
coast, and before any slaves were taken on board, 
she was captured by the Dolphin, a British bng- 
of-war, and carried into Sierra Leone; upon sus- 
picion of being Spanish property, to be proceeded 
against in the mixed commission court at that 
place. At the time of her capture, Isaac Morris 
was in command of the vessel, and was described 
in the ship's papers and represented himself as a 
citizen of the United States. The court at Sierra 
Leone declined taking cognizance of the case, be- 
cause the vessel was documented as an American 
vessel; and she was then sent to New York to 
he dealt with by the authorities of the United 
States as they might think proper. , 

"Upon the foregoing state of facts, the judges 
were divided in opinion upon the four following 
questions, which were presented on the facts 
aforesaid for their decision: (1) Whether it is 
necessarv in order to constitute the offence de- 
nounced'in the second section of the act of the 
10th of Mav, 1800, above referrod to. that there 
should be an actual transportation or carrying 
of slaves in the vessel of the United States, on 
board of which the party indicted is alleged to 
have served. (2) Whether it is necessary in or- 
der to constitute the offence denounced in the 
third section of the act of the 10th of May, 1800, 
above referred to. that there should be an actual 
transportation or carrying of slaves in a foreign 
vessel, on board of which the party indicted is al- 
leged to have served. (3) Whether the voluntary 
service of an American citizen, on board a vessel 
of the United States, in a voyage commenced 
with the intent that the vessel should be employ- 
ed and made use of in the transporting or carry- 
ing of slaves from one foreign country or place 
to another, is in itself, and where no slaves had 
been transported in such vessel, or received on 
board her, an offence under the said second sec- 
tion. (4) Whether the voluntary service of an 
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American citizen, on board a foreign vessel, in a 
voyage commenced with the intent that the ves- 
sel should be employed and made use of in the 
transportation and carrying of slaves from one 
foreign country or place to another, is in itself, 
and where no slaves have been transported in 
such vessel, or received on board her, an offence 
under the said third section. And these points 
having been certified to this court, we proceed 
to express our opinion upon them. 

"The second section of the act of congress above 
mentioned, declares, 'that it shall be unlawful 
for any citizen of the United States, or other per- 
son residing therein, to serve on board any vessel 
of the United States, employed or made* use ot 
in the transportation or carrying of slaves from 
one foreign country or place to another; and anv 
such citizen or other person voluntarilv serving 
as aforesaid, shall be liable to be indicted there- 
for, and on conviction thereof shall be liable to 
a fine not exceeding two thousand dollars, and 
be imprisoned not exceeding two years/ The 
first and third points certified from the circuit 
court, depend on the construction of this section. 
In expounding h, penal statute the court certain- 
ly will not extend it beyond the plain moaning of 
its words; for it has been long and well settled, 
that such statutes must be construed strictlv. 
Yet the evident irrention of the legislature ought 
not to be defeated oy a forced and overstrict con- 
struction. TTJ. S. v. Wiltberger] 5 Wheat: [18 
U. S.J 95. The auestion in this case is. whether 
n vessel on her outward voyage to the coast of 
Africa, for the purpose of taking on board a car- 
go of slaves, is 'employed or made use of in the 
transportation or carrying of slaves from one 
foreign country or place to another, before any 
slaves are received on board? To be 'employed' 
in anything, means not only the act of doing it, 
but also to be engaged to do it; to be under con- 
tract or orders to do it. And this is not only the 
ordinary meaning of the word, but it has* fre- 
quently been used in that sense in other acts of 
congress. Thus, for example, the second section 
of the act of March 3. 1823 [4 Stat. 103J, entitled 
An act to reduce into one, the several acts es- 
tablishing and regulating the post-office depart- 
ment declares, 'that the postmaster-general, and 
an other persons "employed" in the general post- 
office, or m the care, custody, or conveyance of 
the mail, shall, previous to entering upon the du- 
ties assigned to them/ take the oath prescribed 
by that section. Here the persons who have 
contracted to perform certain duties in the gen- 
oral post-office, are described as 'employed' in 
that department, before they enter upon the du- 
ties assigned them. So, also, in the twenty-first 
section of the same law, various offences,* such 
as the embezzling oi destroying any letter, are 
enumerated, and the punishment prescribed, 
when committed by any person 'employed in anv 
of the departments of the post-office establish- 
ment Yet it cannot be supposed that the partv 
must be actually engaged in transacting his offi- 
cial duties when the letter was embezzled or de- 
stroyed, in order to constitute the offence de- 
f c Prf ?oU n tlu " s T sectio ?- Again, Act July 29,1813, 
§8 (2 Story's Laws, 1353 [3 Stat. 49]), declares 
that certain vessels 'employed* in the fisheries, 
shall not be entitled to the bounties therein 
granted, unless the master makes an agreement 
m writing or in print, with every fisherman em- 
ployed therein before he proceeds on anv fishing 
voyage. _ Here the vessel is spoken of* as 'em- 
ployed in the fisheries, before she sails on the 
voyage. So, also, Act March 3, 1831 (4 Story's 
Laws. 2250 [4 Stat, 492]), entitled 'An act con- 
cerning vessels employed in the whale fishery,' 
authorizes vessels owned by anv incorporated 
company, and 'employed wholly in the whale 
fishery/ to be registered or enrolled, and licensed 
in a particular manner, 'so long as any such ves- 
sel shall be wholly employed in the whale fish- 
ery. The register or enrollment and license, 
must be obtained before the vessel sails on her 
outward voyage to the whaling grounds: and, 
consequently, in that voyage she must be *em- 
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ployed* in the whale fishery, in the sense in which 
these words are used in the act of congress; 
otherwise, she would not be entitled to the regis- 
ter or enrollment and license authorized bv this 
law. In like manner, the vessel in question was 
employed in the 'transportation of slaves, within 
™ ft D1 ?f5 of the act of congress of Mav 10, 
f i* a she was saiIin S on her outward vovage 
to the African coast, in order to take them on 
board, to be transported to another foreign coun- 
try. In such a voyage, the vessel is emploved 
m the business of transporting and carrying 
slaves from one foreign country to another.* In 
other words, she is employed in the slave trade 
And any citizen of the United States, who shall 
voluntarily serve on board any vessel of the 
United States, on such a voyage, is guiltv of 
the offence mentioned in the second section of 
i 1 ! a i? of confess. It is hardly necessary to 
add, that Voluntarily,' in this section, me'ans, 
with knowledge' ot the business in which she is 
employed. And in order to constitute the of- 
tence, the party must have knowledge that the 
vessel was bound to the coast of Africa, for the 
purpose of taking slaves on board, to be trans- 
ported to some other foreign country. The same 
reasoning applies to the third section of the law 
under which the second and fourth points certified 
to this court, have arisen. The vessel is 'em- 
ployed in the slave trade' when sailing to the Af- 
rican coast for the purpose of taking the slaves on 
board. We, therefore, answer the first and sec- 
ond questions in the negative, and the third and 
fourth in the affirmative; and it will be certified 
accordingly to the circuit court 
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Circuit Court, S. D. Ohio. Feb. Term, 18G4. 

Treason— Secession Ordinances— United States 

Constitotiox— Supreme Law. 

1. The seceding ordinances of a portion of the 
states did not abrogate the constitution of the 
United States, or release the citizens of anv state 
from their obligation of loyalty to the govern- 
ment of the United States, and a citizen or resi- 
dent of any state may. therefore, be indicted and 
punished for treasonable acts against that gov- 
ernment. 

2. The government of the United States is not 
a compact between the several states, from 
which any state may withdraw at pleasure, with 
or without cause. 

3. The constitution of the United States was 
ordained and established, not by the states in 
their sovereign capacities, but, as the preamble 
emphatically declares, by the people of the Unit- 
ed btates; and the government of the Union em- 
anates from the people, and is a government for 
the people. 

.* 4 ,* - TI ? e government of the Union, though lim- 
ited in its powers, is supreme within its sphere of 
action, and laws passed pursuant to the constitu- 
tion, form the supreme law of the land. 

[These were indictments against Charles 
W. H. Cathcart and against Catherine Par- 
menter. Heard on a demurrer, and on a mo- 
tion to quash.] 

Flamen Ball, U. S. Dist. Atty. 
William M. Corry, for defendants. 

LEAVITT, District Judge. In the first 
of these cases, a special demurrer to the in- 
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dictment has been filed; and in the second, 
there is a motion to quash. The indictments 
in both cases are substantially the same in 
their structure; and the questions raised on 
the demurrer, and in the motion to quash, 
being the same, it will be unnecessary to con- 
sider them separately, as the judgment in one 
case will be decisive of the other. The views 
now stated by the court have special reference 
to the grounds of demurrer in Catheart's case. 

The indictment contains two counts. The 
first count avers that there is now existing 
an open and public war or rebellion, carried 
on with force and arms by the so-called Con- 
federate States of America, against the gov- 
ernment and laws of the United States; and 
that the defendant, owing allegiance to the 
government of the United States, in violation 
of such allegiance has levied war against the 
same by banding together with others in mil- 
itary array; and thus has committed treason 
against the United States. The second count, 
after reciting the existence of the rebellion 
or war, as averred in the first count, charges 
that the defendant knowingly and willfully 
conspired with others, and did assist and give 
aid and comfort to those in rebellion or war 
against the United States, and in the execu- 
tion of his traitorous adhesion to the enemies 
of the United States, committed several overt 
acts of treason, which are specifically set 
forth, but which it is unnecessary here to re- 
cite. 

The first count is based on the first section 
of the act of congress of July 17, 18G2 [12 
Stat. 589], to suppress insurrection, punish 
treason, etc., which provides that eveiy per- 
son who shall hereafter commit the crime of 
treason against the United States, and shall 
be adjudged guilty thereof, shall suffer death, 
or fine and imprisonment, as the court may di- 
rect. The second count is based on section 
2 of said act, which declares "that if any 
person shall hereafter incite, set on foot, as- 
sist, or engage in any rebellion or insurrec- 
tion against the authority of the United States 
or the laws thereof, or shall give aid and com- 
fort thereto, or shall engage in, or give aid 
and comfort to any such existing rebellion or 
insurrection, and be convicted thereof, shall 
be liable to fine or imprisonment, or both, 
at the discretion of the court/' 

There are several exceptions to the indict- 
ment, which are set out in the special de- 
murrer. The first one stated has been aban- 
doned, and need not be noticed. The second 
exception is for duplicity in the second count 
in averring a conspiracy of several persons 
to aid in several distinct offenses. (3) Mis- 
joinder of a count for felony, and for a mis- 
demeanor. (4) No averment that the crimes 
■charged were committed* within any county 
in the Southern district of Ohio. (5) Repug- 
nance in both counts in averring the crimes 
charged to have been committed against the 
government of the United States and also the 
people of the United States. (6) The crimes 
are charged to have been committed against 



! the allegiance of the defendant, when they 
can only be against obedience, and because of 
the agreement of the state of Ohio, and of all 
the other states, to the constitutional compact 
binding on the citizens of Ohio and of each 
state, so long as the compact remained. (7) 
That treason or conspiracy against the Unit- 
ed States after the refusal of sofhe of the 
states to continue the constitutional com- 
pact, are no longer possible. 

The sixth and seventh causes of demurrer, 
involved also in the motion to quash, are yet 
to be considered. They have been recited as 
set out in the demurrer, in a previous part 
of this opinion, and it is not necessary to re- 
state them here. Both present substantially 
the same question, and may, therefore, be dis- 
cussed together. They affirm, that from the 
facts alleged in the indictment, it is impos- 
sible that the crime of treason against the 
government of the United States can be com- 
mitted. In a legal sense, the demurrer admits 
the truth of the facts alleged in the indict- 
ment. One of these facts is, that the United 
States is now engaged in a war for the sup- 
pression of a rebellion against the government 
by the people of certain states, aiming at the 
overthrow of the constitution and the estab- 
lishment of another government. It is insist- 
ed that the states in rebellion have abrogated 
the compact by which they were bound to the 
Union, and that this compact being dissolved, 
by their ordinances of secession, neither a 
citizen of one of the states thus seceding, nor 
of any state not involved in the acts of seces- 
sion, can commit the crime of treason against 
the government of the United States. In sup- 
port of this position, certainly somewhat star- 
tling in its character, it is insisted that the 
constitution, instead of creating an actual and 
efficient government for the whole people of 
the United States, is a mere league or com- 
pact, from which any state, or any number 
of states, may at any time withdraw, with 
or without cause, and without or against the 
consent of the people of the other states, as 
caprice, passion, or interest may dictate; that 
the states, when they entered into the Union 
and° became parties to this league or compact, 
were sovereign and independent; that the 
allegiance of the people of each state was due 
exclusively to the state in which* the citizen 
had his domicile, and the allegiance being in- 
alienable and indivisible, could not be and 
has not been transferred, in whole or in part, 
to the government of the United States, and 
remains, therefore, with the people of the 
individual states, whose obligations of alle- 
giance are wholly due to the state in which 
they live; that when the people of a state, 
in any way they may see proper to prescribe, 
ignore, or repudiate such league or compact, 
they are thereby absolved from all obligation 
of obedience or allegiance to the government 
of the United States; and that, if they take 
the attitude of armed rebellion against it, 
with the avowed purpose of its overthrow, 
they can not be punished as rebels or traitors. 
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And as the necessary and logical result of 
this theory, it is urged that if a citizen or resi- 
dent of a state, which has not seceded, but 
which remains faithful and loyal to the gov- 
ernment, adheres to those thus in rebellion, 
and supports and sustains them in their crim- 
inal attempts, he is not guilty of treason and 
can not be held accountable for that crime, 
under the laws or authority of the United 
States. 

These are in substance the points made by 
counsel in support of the two last grounds of 
demurrer. The argument has been greatly 
extended, and the domain of political meta- 
physics has been fully explored in its progress. 
I have listened patiently to the statement of 
the views of counsel, though not without some 
surprise that they should have been urged 
with such apparent gravity and earnestness, 
before this court, on a purely legal question, 
with the full knowledge that they were in 
direct conflict with the solemn and well-con- 
sidered adjudications of the supreme court of 
the United Sates, and the views of numerous 
elementary writers of the highest reputation 
as jurists. I am at a loss to comprehend on 
what grounds counsel could have supposed 
this court would sustain a theory so entirely 
at variance, not only with the decisive au- 
thorities to which I shall refer, but with the 
uniform action of every department of the 
general government from its organization to 
the present day. It is obvious that the coun- 
sel throughout his argument has addressed 
himself to the question, what, in his judg- 
ment, the structure of our government should 
have been, and not w T hat it is. It seemed, 
therefore, to the court, that however appro- 
priate the peculiar views of counsel may have 
been, if urged in a popular assembly to recti- 
fy a supposed erroneous public sentiment, or 
in a convention to amend the constitution, or 
reconstruct the government, they were wholly 
out of place on the question, whether the aver- 
ments and structure of the indictment in this 
case, were sufficient in law to put the defend- 
ant on trial before a traverse jury. The man- 
ner of counsel was, however, unexceptionably 
courteous, and his views were presented *faith 
seeming earnestness and sincerity. It is due, 
therefore, to the occasion, and to the position 
I occupy, that I should state some of the rea- 
sons why I can not assent to the principles he 
has urged upon the attention of the court. 
And, in the first place, I will refer to some of 
the adjudicated cases in which these principles 
have been discussed and settled by men whose 
intellectual power and profound knowledge of 
the structure of our government, entitle them 
to the highest measure of respect and vener- 
ation. And I may remark here, that in so 
far as these principles are embodied and pro- 
pounded in the judicial decisions of the su- 
preme court, they are positively authoritative 
on this court, as a subordinate court of the 
United States. In the case of Martin v. Hun- 
ter's Lessee, 1 Wheat. {14 U. S.] 804, 3 Pet. 
Cond. R. 575, the supreme court says: "The 



constitution of the United States was ordained 
and established, not by the states in their sov- 
ereign capacities, but emphatically, as the pre- 
amble of the constitution declares, hy the peo- 
ple of the United States. There can be no 
doubt that it was competent to the people to 
invest the general government with all the 
powers, which they might deem proper and 
necessary, to extend or restrain those powers 
according to their own good pleasure, and to 
give them paramount and supreme authority.'* 
The opinion of the court in this case was de- 
livered by Justice Story, and was concurred in 
by the whole court, including Chief Justice 
Marshall. In McCulloch v. State of Mary- 
land, 4 Wheat. [17 U. S.] 316, Chief Justice 
Marshall delivering the opinion of the court, 
it is decided "that the government of the 
Union is a government of the people; it ema- 
nates from them; its powers are granted by 
them, and are to be exercised directly on theni, 
and for their benefit." Again : "The govern- 
ment of the Union, though limited in its pow- 
ers, is supreme within its spnere of action; 
and its laws, when made in pursuance of the 
constitution, form the supreme law of the 
land/' 

Judge Story, in discussing the question 
whether the constitution of the United States 
is a compact between the several states, re- 
marks that there is nowhere found upon the 
face of the constitution any clause intimating 
it to be a compact, or in any wise providing 
for its interpretation as such. On the con- 
trary, the preamble emphatically speaks of 
it as a solemn ordinance and establishment of 
government. The language is: "We, the peo- 
ple of the United States, do ordain and estab- 
lish this constitution for the United States of 
America." Commentaries on the Constitu- 
tion (Abr. Ed.) 117. And again (page 119) the 
learned author says: "But that which would 
seem conclusive on the subject is the very lan- 
guage of the constitution itself. This consti- 
tution, says the sixth article, and the laws of 
the United States which shall be made in pur- 
suance thereof, and all treaties made, or which, 
shall be made, under the authority of the 
United States, shall be the supreme law of the 
land." And he adds: "If it is the supreme 
law, how can the people of any state, either by 
any form of its own constitution or laws, or 
other proceedings, repeal, abrogate, or sus- 
pend it?" And again he says: "This of it- 
self imports legal obligation, permanence and 
uncontrollability by any but the authorities 
authorized to alter or abolish it." And again, 
on this subject, the learned writer says (page 
6S4): "It would be a perfect solecism to af- 
firm that a national government should exist 
with certain powers, and yet in the exercise 
of those powers should not be supreme.? 

I will add to these references a brief notice 
of the case of Ableman v. Booth, 21 How. [62 
U. S.] 506, decided by the supreme court of 
the United States in 1858, which sustains fully 
the general doctrines affirmed by the prior 
decisions of that court. I m^ke this reference 
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with the more satisfaction because the opin- 
ion -was written and delivered hy Chief Jus- 
tice Taney, a judge eminent for his profound 
legal learning, and who has never been char- 
ged with extreme liberality in construing the 
constitution of the United States, and denning 
the powers of the general government. In 
that case, a judge of a state court in Wiscon- 
sin had discharged a party on habeas corpus 
who was in custody under the authority of 
the United States. The supreme court of the 
state sustained the action of the lower judge; 
and the case was removed to the -supreme 
court of the United States by writ of error, 
in accordance with section 25 of the judiciary 
act of 1789 [1 Stat. 85]. I shall give but 
brief quotations from the opinion of the court, 
indicating their views on the subject under 
consideration. On page 516, the court say: 
"Although the state of Wisconsin is sover- 
eign within its territorial limits to a certain 
extent, yet that sovereignty is limited and re- 
stricted by the constitution of the United 
States. And the powers of the general gov- 
ernment and of the state, although both exist 
and are exercised within the same territorial 
limits, are yet separate and distinct sover- 
eignties, acting separately acd independently 
of each other within their respective spheres. 
And the sphere of action appropriated to the 
United States is as far beyond the reach of 
the judicial process issued by a state judge 
or a state court, as if the line of division was 
traced by landmarks and monuments visible 
to the eye." Again, on page 517, the court 
say: "The constitution was not formed mere- 
ly to guard the states against danger from 
foreign nations, but mainly to secure union 
and harmony at home; for if this object could 
be obtained there would be little danger from 
abroad; and, to accomplish this purpose, it 
was felt by the statesmen who framed the 
constitution, and by the people who adopted 
it, that it was necessary that many of the 
rights of sovereignty which the states then 
possessed should be ceded to the general gov- 
ernment; and that in the sphere of action as- 
signed to it, it should be supreme, and strong 
enough to execute its own laws by its own 
tribunals, without interruption from a state, 
or from state authorities. And it was evi- 
dent that anything short of this would be in- 
adequate to the main objects for which the 
government was established." And the court 
further say: "The language of the constitu- 
tion by which this power is granted is too 
plain to admit of doubt, or to need comment. 
It declares that 'this constitution, and the 
laws which shall be passed in pursuance 
thereof, and all treaties made, or which shall 
be made, under the authority of the United 
States, shall be the supreme law of the land, 
and the judges in every state shall be bound 
thereby, anything in the constitution or laws 
of any state to the contrary notwithstand- 
ing/ " On page 524. the court further say: 
"Nor is there anything in the supremacy of 
the general government, or the jurisdiction of 



its tribunals, to awaken the jealousy or offend 
the natural and just pride of state sovereign- 
ty. Neither this government nor the powers 
of which we are speaking were forced upon 
the states. The constitution of the United 
States, with all the powers conferred on it by 
the general government, and surrendered by 
the states, was the voluntary act of the peo- 
ple of the several states, deliberately done, 
for their own protection and safety against 
injustice from one another." And they add 
(page 525): "Now it certainly can be no hu- 
miliation to the citizen of a republic to yield 
a ready obedience to the laws as administered 
by the constituted authorities. On the con- 
trary, it is among the first and highest duties 
as a citizen, because free government can not 
exist without it Nor can it be inconsistent 
with the dignity of a sovereign state to ob- 
serve faithfully, and in the spirit of sincerity 
and truth, the compact into which it volun- 
tarily entered when it became a state of this 
Union. And certainly no faith could be more 
deliberately and solemnly pledged than that 
which every state has plighted to the other 
states to support the constitution as it is, in 
all its provisions, until they shall be altered in 
the manner which the constitution itself pre- 
scribes." 

A still more recent decision of the supreme 
court, in the Prize Cases, as they are called, 
2 Black [67 U. SJ 635, strongly affirms the 
doctrines previously declared by that court. 
In the very able and lucid opinion of Mr. Jus- 
tice Grier, giving the views of the court (page 
673), he says: "Under the very peculiar con- 
stitution of this government, although the 
citizens owe supreme allegiance to the federal 
government, they owe also a qualified alle- 
giance to the* state in which they are domi- 
ciled." And it may be proper here to re- 
mark that the principles enunciated in the 
case just referred to, are pertinent to the ques- 
tions before this court on this demurrer in an- 
other aspect. The argument of the counsel 
for the demurrant is, that a citizen of a state 
can not be' guilty of treason against the Unit- 
ed States by adhering to, or giving aid and 
comfort to those now in rebellion against the 
government, because it is a mere insurrection 
or civil war, waged by the seceding states 
against the government. But in the Prize Cas- 
es the doctrine is very impressively announ- 
ced that the rebellion has all the attributes of 
a foreign or public war, and that all the du- 
ties, obligations, disabilities, and penalties in- 
cident to such a war attach to every citizen. 
In a word, that those who are particeps crim- 
inis in the rebellion are not the less traitors 
because they are rebels. In that" case the 
court say: "It (the law of nations) contains 
no such anomalous doctrine as that which 
the court are now for the first time desired 
to pronounce— to wit: that insurgents who 
have risen against their sovereign, expelled 
her courts, established a revolutionary gov- 
ernment, organized armies and commenced 
hostilities, are not enemies because they, are 
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traitors; and a war levied on the government 
by traitors in order to dismember and destroy 
it, is not war, because it is an insurrection." 
And again the court say: "When the regular 
course of justice is interrupted by revolt, re- 
bellion, or insurrection, so that the courts of 
justice can not be kept open, civil war ex- 
ists, and hostilities may be prosecuted on the 
same footing as if those opposing the govern- 
ment were foreign enemies invading the 
land." And furthei on in the opinion, as de- 
scriptive of the true character of the present 
rebellion, the court say: "It is no loose, un- 
organized insurrection, having no denned 
boundary or possession. It has a boundary 
marked by lines of bayonets, and which can 
be crossed only hy force; south of this line is 
enemies' territory, because it is held in posses- 
sion by an organized, hostile, and belligerent 
power." 

Such are some of the deliverances of the 
highest judicial tribunal of the Union. They 
repudiate emphatically the mischievous here- 
sy that the union of the states under the con- 
stitution is a mere league or compact, from 
which a state, or any number of states, may 
withdraw at pleasure, not only without the 
consent of the other states, but against their 
will. They deny the assumption that full and 
unqualified sovereignty still remains in the 
states or the people of a state, and affirm, on 
the contrary, that, by express words of the 
constitution, solemnly ratified by the people 
of the United States, the national government 
is supreme within the range of the powers 
delegated to it; while the states are sover- 
eign only in the sense that they have an in- 
disputable claim to the exercise of all the 
lights and powers guarantied to them by the 
constitution of the United States, or which 
are expressly or by fair implication reserved 
to them. 

I might, perhaps close this opinion here. 
But the course of the learned counsel in his 
argument seems to justify, if It aoes not call 
for some additional views. And tne first 
remark is, that apart from the light which 
the high judicial authorities to which I have 
referred has thrown on the subject under dis- 
cussion, I should have arrived at the same 
conclusions which they announce. It is my 
strong conviction that the language of the 
constitution, in connection with the known 
history of its origin, formation, and adoption, 
leaves no room for a doubt as to the charac- 
ter and structure of the government which 
it created. Its history is well authenticated, 
and bears upon every page the indelible 
stamp of truth I can not, on an occasion 
like this, refer to or adduce the many facts 
which throw light upon the views and in- 
tentions of the eminent patriots and states- 
men to whom we are indebted for our in- 
imitable constitution. One thing is certain, 
the American people are in no danger of esti- 
mating their services too highly, or according 
to their memories a measure of honor which 
is not justly their due. With the illustrious 



"Washington at their head, they entered up- 
on the arduous duty of reconstructing the 
government under circumstances of deep de- 
pression and gloom. The confederation un- 
der which the Union had for some time ex- 
isted, had proved a lamentable failure, and 
was on the, verge of dissolution from its own 
inherent weakness. The hearts of the patri- 
ots who had toiled and bled in the revolu- 
tionary struggle for national liberty and in- 
dependence, were stirred to their inmost 
depths, from an apprehension that their great 
achievements would prove fruitless of the re- 
sults which they had anticipated. They felt 
deeply the truth that, in framing a new 
structure of government, they must avoid 
the rock on which the old one had foundered, 
and must, above all things, incorporate an 
element of power to bind the states in an 
indissoluble national union. This is plainly 
indicated in the preamble, which declares as 
one of the objects of the constitution, the 
formation of "a more perfect union," and is 
apparent not only from the debates in the 
convention, but from the language used 
throughout the entire instrument. After 
months of anxious toil and earnest delibera- 
tion, the present constitution was agreed to, 
and submitted to the people for their sanc- 
tion and adoption. It was adopted by con- 
ventions in all the states, elected by the 
people for this purpose; and thus as the act 
of the people became the organic law. Its 
framers did not claim for it entire perfec- 
tion; and contemplating the possibility that 
time would develop some necessary changes, 
wisely provided for its amendment by the 
same authority that had ordained and es- 
tablished it. It is not proposed to enter up- 
on an extended discussion of the powers of 
the government^ under the constitution thus 
framed and adopted. That it was designed 
to institute a government of the people, and 
for the people of the United States, and to 
confer upon it, within the powers granted or 
fairly implied, the attributes of sovereignty 
or supremacy, can not admit of a question. 
There is, in the language of the supreme 
court in a case before referred to, a qualified 
allegiance due to the state in which the citi- 
zen has his domicile, but it is subordinate 
to the allegiance due to the supreme govern- 
ment The government, therefore, has a per- 
fect right to exact, and has exacted from 
.every one enjoying its protection, the duty of 
fidelity and allegiance. And it is certainly 
a fact, worthy of note, that there is not a 
word or phrase in the constitution of the 
United States which gives the least counte- 
nance to the theory that a state can obstruct 
or nullify the authority of the general gov- 
ernment, exercised within its constitutional 
limits. Much less can the supreme folly of 
giving its sanction to the right of any state, 
or any number of states, to withdraw at will 
from the Union, be imputed to the constitu- 
tion. Such a provision could not be viewed 
in any other light than as a solecism in the 
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structure of a government. It would be sub- 
stantially a provision for its own dissolu- 
tion, without the sanction or agreement of the 
power which created it. 

But I am not at liberty to 'extend this dis- 
cussion. I may remark, in closing, that 
there were those in the convention which 
framed the constitution, and in the conven- 
tions of the states which ratified it, who ob- 
jected to it because it created a national con- 
solidated or supreme government of the Unit- 
ed States. There was no difference of 
opinion then as to the character of the gov- 
ernment which the constitution created, but 
the ground of its opponents was, that it did 
not conform to their views of what it should 
be. The counsel has referred in his argu- 
ment to the resolutions of the legislatures of 
Virginia and Kentucky, passed in 1798, as 
giving sanction to the doctrine of the right 
of a state, at any time, to interpose its au- 
thority to prevent or provide a remedy for 
the iinconstitutional exercise of authority on 
the part of the general government, and that 
they sanction what is called the right of nul- 
lification, or even of secession. I can not 
assent to the proposition that, properly un- 
derstood, they justify such a conclusion. 
The history of these resolutions is well known 
to the American people. They were design- 
ed for a special political object, which was 
effected, in part at least, through their instru- 
mentality. They affirmed that the states, 
being parties to the constitutional compact, 
"in case of a deliberate, palpable, and dan- 
gerous exercise of powers not granted by the 
compact, have a right, and are in duty bound 
to interpose to prevent the progress of the 
evil." A distinguished statesman has well 
observed, in commenting on these resolu- 
tions, that "the sort of interposition intended 
was left in studied obscurity." But Mr. 
Madison, who was the author of the resolu- 
tions adopted by the Virginia legislature, in 
his report to that body in 1799, asserts dis- 
tinctly that no extraconstitutional measures 
were intended. And thirty years later, dur- 
ing the administration of General Jackson, 
when certain prominent Southern politicians 
insisted that nullification was the proper 
remedy, in case of an invasion of the rights 
of a state, solemnly and earnestly protested 
against this construction of the Virginia 
resolutions. "He earnestly maintained that 
the separate action of an individual staFe was 
not contemplated by them, and that they 
had in view nothing but the concerted action 
of the states to procure a repeal of uncon- 
stitutional laws, or an amendment of the con- 
stitution." And in 1832, when Mr. Calhoun 
had succeeded in inducing South Carolina to 
pass an ordinance of nullification, on the 
avowed ground of the unconstitutionality of 
the laws imposing duties on imports, and that 
state was on the verge of open rebellion, the 
sturdy arm of Andrew Jackson was raised 
to crush it in the bud. Before resorting to 
force for this purpose, with a paternal anx- 



cCase No. 14,756) U. S. v. CATHCART 

iety for the people of that state who had* 
been deluded by the false political teachings 
of their leaders, he issued his memorable- 
proclamation, addressed to the people of that 
state. It Is a document which well deserves 
to be cherished in the memories of the Ameri- 
can people to the latest ages. It is alike re- 
markable for the earnest devotion of its au- 
thor to the union of the states, the elevated 
patriotism which is exhibited in every line, 
and its able and unanswerable exposition of 
the true principles and theory of the govern- 
ment. The fallacies of the nullification party- 
were held up as dangerous political heresies. 
Its effects upon the whole country were elec- 
trical. ■ It was clothed with the power of 
truth, and carried conviction to the minds 
of all men of all political parties whose intel- 
lects were not so constructed as to be im- 
pervious to the voice of reason, or dead to- 
the impulses of patriotism. 

But though the iron will and sturdy sense 
of President Jackson had thoroughly rebuked 
and arrested the heresy for the time, the- 
deadly poison was not wholly eradicated* 
from the Southern mind. After the lapse of 
thirty years, its baleful effects have appeared*, 
in a new and more malignant form. That 
which was nullification in 1832, is secession 
in 1880. The political leaders in the South- 
ern states, by means which I do not care to 
recite, have so far succeeded in their treason- 
able machinations as to induce those states' 
madly to leap into the fiery vortex of seces- 
sion. They have gone through the mockery 
of passing ordinances, in which they declare 
they are no longer parties of the solemn com- 
pact of government, and repudiate all al- 
legiance to it. They have inaugurated war 
against that government and have been in 
armed rebellion against it for nearly three 
years. If successful, the overthrow of the- 
government is the inevitable result, for seces- 
sion, having no warrant in the constitution, 
is revolution. The authorities charged withi 
the solemn duty of preserving and perpetu- 
ating the government, have found it impera- 
tively necessary to meet force by force, and 1 
have adopted measures to repel and subdue 
the criminal designs of those in rebellion. 
The countiy is in a state of war— a war which* 
the adjudications of the supreme court have 
declared to be lawful and constitutional- 
A struggle is in progress which, at one time, 
jeopardized the very life of the government. 
In such a crisis, it is now gravely urged in a 
court deriving its being and authority from 
a constitution which the judges are sworn 
to support, that a citizen of the patriotic and 
loyal state of Ohio, charged with criminal 
complicity in the rebellion, can not be guilty 
of treason, because the revolted states had 
a right to withdraw from the Union; and, 
as a logical and legal result, have virtually 
destroyed the entire fabric of the govern- 
ment, and absolved the people of the United 
States from all obligation of allegiance to it! 
As a judge, and as a citizen of the United 
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States, I am constrained to enter my protest 
against such a dangerous perversion of the 
principles of the constitution. To sanction 
such a position, under circumstances now ex- 
isting in our country, implies, in my judg- 
ment, a most unenviable condition of intel- 
lect, and the possession of a measure of cour- 
age, physical and moral, to which I can lay 
no claim. The character and tendencies of 
this doctrine are not now to he settled by 
unmeaning abstractions and metaphysical 
speculations. The period when these could 
have been available has gone by, and the 
bitter fruits of this sad error are now fully 
developed in its practical results. It has 
plunged those who have been its deluded 
victims into one of the deadliest conflicts the 
world has ever witnessed. Its blighting in- 
fluences are now frightfully apparent in the 
wide-spread suffering, desolation, and ruin, 
which it has brought upon the states which 
have so madly raised the banner of revolt. 
The loyal states, too, have laid liberal offer- 
ings on the altar of sacrifice. In their patri- 
otic devotion to the government of their 
fathers, and impelled by a stern, unconquer- 
able purpose of defending, preserving, and 
perpetuating it, they have cheerfully borne a 
severe trial of their energies, and profusely 
lavished their treasures and poured out their 
blood. The sacrifice, though costly, we may 
well hope, will be fully repaid by the end to 
be achieved. 

I have now only to say, that upon none of 
the grounds urged, can the exceptions to this 
indictment be sustained. The demurrer, as 
also the motion to quash in the case of 
Catherine Parmenter, are therefore overruled. 

Case KTo. 14,756a. 

UNITED STATES v. The CATHERINE. 
[See Case No. 14.755.] 



Case ISTo. 14,757. 

UNITED STATES v. The CATHERINE. 
[See Case No. 14,755.] 

Case 3STo. 14,758. 

UNITED STATES v. CATON. 

[1 Cranch, C. C. 150.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

Coxtempt— Refusal, to Testify before Grand 
Jury. 

It is a contempt of court in a witness to refuse 
to answer propo:* questions before the grand 
jury, for which he may be fined, and required to 
jrive security for his good behavior. 

[Cited in U. S. v. Anonymous, 21 Fed. 770.] 

Attachment of contempt on complaint of the 
grand jury, signed by their foreman, that 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Caton had refused to answer questions, and 
behaved in an insolent manner, and had 
threatened some of the grand jurors. Upon 
examining on oath two of the grand jurors, 
and the facts being proved, he was fined five 
dollars and ordered to give security for his 
good behavior for one year, himself and one 
surety in fifty dollars each— or himself in 
fifty dollars with two sureties in twenty-five 
dollars each. 
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UNITED STATES v. CAUSIN. 

[1 Hayw. & H. 37.] i 

Circuit Court, District of Columbia. May 1, 
1841. 

Officers— Terms of Office— Judge. 

By the act of congress of May 25, 1838 [5 Stat. 
229], the additional judge of the orphans* court 
appointed under that act held his office for life, 
and the office was not vacant on the death of the 
judge he was commissioned to assist. 

The petitioners, Richard Wallach and oth- 
ers, by their counsel, J. M. Carlisle and Hen- 
ry May, pray that a writ of quo warranto 
be awarded, and directed to Nathaniel P. 
Causin, commanding him to be and appear 
before the court to exhibit the right and au- 
thority under and by virtue of which he ex- 
ercises the powers, functions, and authority 
of judge of the orphans* court. 

The facts as stated in the petition are as 
follows: In 1S38 the office of judge of the or- 
phans' court of the county of Washington, 
District of Columbia, was held by Samuel 
Chase, who, by reason of his age and in- 
firmities, became disqualified from perform- 
ing the duties of the office. That congress, 
on the 23th of May, 1838,2 provided for the 
appointment of an additional judge of the or- 
phans' court; that under this act the presi- 
dent appointed and commissioned N. P. Cau- 
sin to the office created by said act; that 
Samuel Chase since died. The petitioners nold 
that the office of the judge of said orphans* 
court has become vacant, and show that the 

i [Reported by John A. Hayward, Esq., and 
George C. Hazleton. Esq.] 

2 Act May 25, 183S, c. 8o: "Whereas, the 
judge of the orphans' court in, &c, is, by reason 
of age and infirmity, disqualified for the due and 
proper discharge of the duties of his office. 

"iSe^it enacted, &t\. That there shall be ap- 
pointed in and for the county of Washington, an 
additional judge of the orphans* court, who shall 
take an oath for the faithful and impartial dis- 
charge of the duties of his office, and who shall 
have the same powers, perform the same duties 
and receive the same salary, as are exercised, 
performed and received by the present judge of 
the said orphans' court. 

"See. 2. That during the life or continuance in 
office of the present judge of the said orphans' 
court, the powers of the said orphans' court shall 
be vcsttd in the said two judges jointly, or may 
he exercised by the said additional judge sepa- 
rately, as provided in the foregoing section, and 
that after the death or resignation of the present 
judge, the said orphans' court shall consist of a 
single judge as heretofore." 
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public good requires that the question thus 
presented should be settled by the court 

The following rule was served on the re- 
spondent: That you show cause why a writ 
of quo warranto shall not be issued directed 
to Nathaniel P. Causin, commanding him to 
be and appear before this court, then and 
there to exhibit the right and authority of 
which he exercises the powers, functions, 
and authority of the judge of said orphans' 
court, and submit to such order or decree 
and judgment as the court shall deem right 
and proper in the premises. 

The respondent answered that there is no 
tenure in the act of February 27, 1S01 [2 Stat. 
103], authorizing the appointment of a judge 
of said court, by which the judge shall hold 
his office, but the tenure of said office has 
always been understood from that time hith- 
erto to be during good behavior, and the ten- 
ure of which is prescribed by the constitu- 
tion of the United States (article 3, § l),,and 
the respondent relied on such contempora- 
neous exposition of the act organizing said 
court as well as on the uniform subsequent 
interpretation thereof for forty years, for the 
purpose of showing that the office is held 
under the constitution by the tenure pre- 
scribed by said article 3, § 1, of the constitu- 
tion of the United States. 

The counsel for the petitioners contended 
that under the act of 1S38 the tenure of of- 
fice was limited to the life of Judge Chase, 
and that his decease caused a vacancy in 
the office of judge of the orphans* court. 

J. M. Carlisle and Henry May, for petition- 
ers. 

Joseph H. Bradley and Brent & Brent, for 
respondent. 

THE COURT, without an argument from 
the counsel for the respondent, decided that 
there was no vacancy in the judgeship, and 
that the appointment of Nathaniel P. Causin 
as judge of the orphans 1 court of the county 
of Washington, District of Columbia, was 
" during good behavior, or, in other words, for 
life. 
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UNITED STATES v. CAVE. 

[3 Hall, Law J. 176.] 

District Court, D Pennsylvania. Jan., 1809. 

Customs Duties — Forfeiture for Evading — 
Concealed Goons. 

The proviso in the fifty-seventh section of the 
"Act to regulate the duties and tonnage*' (4 Laws 
[FolweU's Ed.] 374 [1 Stat. 671]), does not pro- 
tect from forfeiture ^oods winch" are found con- 
cealed on board, after the master has declared 
tliat the whole cargo is discharged. 

This was an action of debt against the 
master ot the schooner Two Brothers, to re- 
cover a penalty of §500 under the fifty-seventh 



section of the impost law, the goods on board 
not agreeing with the report or manifest de- 
livered by the defendant at the customhouse, 
inasmuch as 25" bags of coffee, not reported, 
Were found by the inspectors concealed in the 
vessel, some days after the master had de- 
clared that the whole cargo was discharged. 

The disagreement was clearly proved at 
the trial, under such circumstances as ex- 
cluded every idea that it arose from accident 
or mistake. But Mr. Condy, the counsel for 
the defendant, contended that, as the goods 
had never been landed until they were seized 
and sent to the custom house by the inspect- 
ors, the penalty, by virtue of the proviso to 
the section of the act of congress on which 
the suit was founded, could not be inflicted. 

After a general answer from Mr. Dallas, the 
jury gave a verdict for the United States, 
subject to the opinion of the court on the 
point of law. 

PETERS, District Judge. The point to be 
determined by the court arises on the mean- 
ing and construction of the fifty-seventh sec- 
tion of the "Act to regulate the duties on 
imposts and tonnage'' [1 Stat. 671]. Twen- 
ty-five bags of coffee were found hidden on 
board the schooner Two Brothers, whereof 
the defendant was master, not included in 
the manifest delivered at the custom house, 
after seven bags had been before discovered 
under similar circumstances; for which latter 
a post-entry had been permitted, a caution 
given to the master that he must enter all 
on board, and asseverations by him that there 
were no others in the vessel. The whole cir- 
cumstances were attended with strong sus- 
picious appearances. But it is unnecessary 
to detail them, as the jury have passed upon 
the facts, and satisfied themselves, and, I 
must add, to the satisfaction of the court, so 
far as it has any opinion to give in that part 
of the case. I shall, however, detach my 
mind from such considerations, so, neverthe- 
less, as to regard what is necessary to de- 
veloping the intention of the act, and its 
spirit and meaning. For, though true it is 
that penal statutes are to be construed strict- 
ly, yet equally true is it that "such construc- 
tion ought to be put upon a statute as does 
not suffer it to be eluded." 6 Bac. Abr. 391, 
and authorities cited. The question here is 
as to the 25 bags of coffee "not agreeing 
with the report or manifest delivered by the 
master" to the collector; that is, they were 
not contained in it, but concealed on board, 
and not delivered till the vessel was thought 
to be unladen, and the inspecting officer had 
left her. The penalty of §500 is indisputably 
incurred, unless saved by the proviso in the 
fifty-seventh section. 

It is insisted on by the counsel for the defend- 
ant that the fact of their being so found on 
board (no matter what was the intent of the 
master) is sufficient to acquit him, under one 
of the provisos or savings in the fifty-seventh 
section, from being amenable to the penalty 
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imposed thereby. No construction is to be giv- 
en to this (as it is contended) out of the very 
words, under the rule of interpretation of 
penal statutes. Now, these words are: "Pro- 
vided it shall be made to appear to the satis- 
faction of the collector, etc., or, in case of trial 
for the said penalty, to the satisfaction of 
the court, that no part whatever of the goods, 
wares or merchandize of such ship or vessel 
has been unshipped, landed or unladen, since 
it was taken on board, except as shall have 
been specified in the said report or manifest, 
and pursuant to permits as aforesaid." It 
appears to me, then, that the very words of 
this proviso, in the strict construction con- 
tended for, do not relate merely, and cannot 
reasonably or on any rule of construction be 
confined, to the goods which shall happen to 
be found on board. The law certainly could 
not be so construed, with any rational atten- 
tion to the intent of the legislature. And it 
is also a rule, in the interpretation of all stat- 
utes, penal as well as others, that they shall 
be so construed as to effectuate the intention 
of the legislature. It requires no further or 
other proof to satisfy the collector or court 
that these goods were not, at the time of 
discovery, "unshipped," etc., than that of 
their being actually on board. But proof is 
expressly required, when it is discovered that 
"the goods on board do not agree with the 
manifest/' to satisfy the collector or court 
that not only these goods, but that "no part 
whatever of the goods, etc., of such ship or 
vessel, has been landed," etc.; clearly, in my 
opinion, embracing all other goods* of the 
ship, and throwing (from the necessity of 
such suspicious cases) the proof on the party, 
that no goods, other? as well as those discov- 
ered, had been landed, etc. If this construc- 
tion is deemed strict, it is certainly warranted 
by the doctrine contended for as to penal 
statutes. But U appears to me not to be a 
rigid or forced construction. It is one per- 
fectly in conformity with the rule before 
mentioned, to wit, that "the construction shall 
be such as not to suffer the statute to be 
eluded." And nothing could open a wider 
field for frauds and evasions than that the 
very fact which creates strong suspicions of 
other violations having been committed should 
be established by the legislature as an ex- 
cuse, not only for the one in which the party 
was detected, but as a protection against a 
penalty imposed to compel proof that there 
had been no smuggling of other parts of the 
cargo. This would seem like "a saving in an 
act contrary to the body of it" (1 Coke, 47c), 
which Lord Coke declares to be void. It would 
be almost as extraordinary (I do not mean 
any personal allusions) as would be a law for 
punishing theft, but excusing a felon caught 
with the mainor, that is, with the goods in 
his hands, because he had not parted with 
them, though perhaps from want of oppor- 
tunity, and permitting him to escape on de- 
livery of them to the owner. So, here, a 
post-entry is to wipe away all the penalty, 
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if the goods not being landed is not enough,, 
and free the party from all obligations of 
proving what the law, in cases of disagree- 
ment of the cargo on board with the manifest 
delivered, requires. This never could have 
been the legislative intention. 

Should this view of the subject be deemed 
irrelevant, the construction of the proviso 
contended for by counsel, who always makes 
the best defence his case admits, would at 
any rate give every encouragement and means 
of "eluding the statute" to those inclined to 
defeat the objects of the law. Among thes,* 
objects, evidently, are those comprehended in 
the provisions which enforce the necessity of 
returning fair and true accounts of all goods, 
not only then on board, but of furnishingproof, 
when required, as to those which had been 
"any part whatever of the goods of such ship 
or vessel." No proof whatever had been adduc- 
ed to make it appear that there were in the ves- 
sel or had been no goods landed, since they 
were taken on board, other than those en- 
tered, and those discovered after such entry. 
The captain's declarations on this subject 
have been proved to be false, by the testi- 
mony of witnesses and the discovery of the 
goods. I am, therefore, of opinion, that nei- 
ther the words nor manifest intention of the 
proviso relied on justify the defence set up 
in this cause, in point of law; and, of course, 
judgment must be entered for the United 
States. 
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UNITED STATES v. CAZARES. 

[Hoff. Land. Cas. 90.] i 

District Court, N. D. California. Doc. Term 
1855. 

Mexican La.vd Graxt— Validitv— Naturaliza- 
tion-. 
The validity of this claim not doubted. 

Claim [by Antonio Cazares] for two leagues 
of land in Marin county [the Ilancho Caiiada " 
de Pogolome], confirmed by the board, and 
appealed by the United States. 

S. W. Inge, U. S. Atty. 

Halleck, Peachy & Billings, for appellee. 

HOFFMAN, District Judge. It appears 
from the documentary evidence in this case 
that James Dawson, the deceased husband 
of the present claimant, on the twenty-sev- 
enth of December, 1837, presented a petition 
to the commanding general, setting forth that 
he, together with Mcintosh and one James 
Black, had obtained a grant for the place 
called "La Punta del Estero del Americano;" 
that he had built a house upon it, and plant- 
ed a large vineyard and an orchard with more 
than two hundred fruit trees, and had placed 



1 FReported by Nnraa Hubert, Esq., and here 
reprinted by permission.] 
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upon it cattle, horses, &c. He further repre- 
sented that the grant had been obtained in 
partnership with the two persons mentioned, 
but that Mcintosh was attempting to eject 
him. He therefore prayed that he might be 
protected in his rights. The petitioner, 
though he had long resided in the country, 
does not appear to have been naturalized at 
the time of making this petition, but the 
documents show that letters of naturaliza- 
tion were obtained by him on the twenty- 
ninth of December, 1841. On the eighteenth 
of September, 1S43, he renewed his applica- 
tion to be put in possession of the land, and 
the governor to whom this second petition 
was addressed referred it to the secretary 
for information. By the report of that officer 
it appears, that although the petition for the 
land had been in the name of the three ap- 
plicants, yet the grant had been made to Mc- 
intosh solely, as he alone possessed the es- 
sential requisite of being a naturalized Mex- 
ican citizen. The secretary therefore sug- 
gests that although the request of Dawson 
cannot be granted, yet inasmuch as he had 
since been naturalized, and had married a 
Mexican woman, his application for another 
piece of land should be favorably considered. 
The governor, in accordance with this sug- 
gestion, on the twenty-first of October, 1S43, 
ordered the proceedings to be returned to the 
party interested for his information. It is 
presumed that it was in this way that these 
documents came into the parties 1 possession, 
and are not now found among the archives. 
It does not appear that Dawson petitioned 
for a &rant before his death, which occurred 
very soon after; but a grant is produced in 
which it is recited that his widow, the pres- 
ent claimant, having sufficiently proved the 
right of her deceased husband to petition for 
the land which she then occupied, and in 
consideration of the great losses sustained 
by her husband on separating himself from 
Mcintosh, and the favorable reports, &c, 
the governor grants to her the land solicited, 
known by the name of the "Canada de Pogo- 
lonie," to the extent of two square leagues, a 
little more or less. It is this land which is 
now claimed by the appellee. This grant 
was issued on the twelfth of February, 1S44, 
and it appears to have been approved -by the 
departmental assembly on the twenty-sixth 
of September, 1S45. The genuineness of the 
above documents is fully proved; and it is 
also shown that the land was long occupied 
by Dawson before his decease, and since then 
by the present claimant. Although the ex- 
pediente for this grant is not among the ar- 
chives, yet t as observed by the commissioners, 
"its notoriety, the long possession, and the 
circumstances surrounding it, relieve it from 
any suspicion of fraud or forgery." The 
boundaries, as well as the extent of the land, 
are specified in the grant, and indicated with 
evident precision on the map to which it re- 
fers. We think, therefore, that the claim is 
valid and ought to be confirmed. 
25FED.CAS.— 23 
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UNITED STATES v. The C. B. CHURCH. 

[1 Woods, 275.] i 

Circuit Court. D. Louisiana. Nov. Term, 1872. 

Actions — Debt— Penalty for Carrying Petro* 
• leum ox Passenger Steamer. 

The penalty for a violation of the 4th section 
of the act approved February 28, 1871 (16 Stat. 
440), which forbids a steamer engaged in carry- 
ing passengers from carrying as freight any 
burning and explosive fluid, cannot be recovered 
by a proceeding in rem. An action of debt 
against the offending parties is the proper action. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

J. R.* Beckwith, U. S. Atty. 
Given Campbell and Wm. Grant, for claim- 
ant. 

WOODS, Circuit Judge. This is a libel of 
information for an alleged violation of the 
first and fourth sections of the act of con- 
gress, approved February 28, 1871 (16 Stat. 
440). It is alleged in substance in the first 
count, that on the 28th day of September, 
1871, the said steamer Charles B. Church, 
being a passenger steamer, and engaged in 
carrying passengers on the Mississippi river, 
between Cairo and New Orleans, earned on 
board, between said points, as freight, fifty 
barrels of refined petroleum, the same being 
an explosive and burning fluid. The second 
count, which seems to be based on the first 
section of the act, charges that the Church, 
being a. vessel propelled by steam, and en- 
gaged in carrying passengers between the* 
aforesaid points, was navigated without com- 
plying with the terms of the act of congress 
aforesaid, in this, that she carried as freight 
between said points fifty barrels of petro- 
leum, the same being an explosive and burn- 
ing fluid. The purpose of the libel is to en-, 
force the penalty of five hundred dollars, 
prescribed by the act of congress for the vio- 
lation of the sections named. 

The claimant excepts to the libel, because 
the proceeding, being in rem, is not author- 
ized by the statute, and the court has no ju- 
risdiction in rem against the steamer for the 
causes alleged in the libel. This exception 
presents the only question for the decision 
of the court. The 4th section of the act of 
congress referred to provides, among other 
things, that no refined petroleum shall be car- 
ried as freight on any steamer carrying pas- 
sengers, with an exception not necessary to 
notice here, but the section does not provide 
any penalty for the violation of the prohibi- 
tion. The 68th section of the act declares 
that the penalty for the violation of any 
provision of the act not otherwise specially 
provided for shall be a fine of five hundred 
dollars, one-half for the use of the informer. 
If these were the only sections to which this 
libel could be referred, it would be clear that 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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the proceeding in rem would not lie. This 
would not be an admiralty cause, and without 
express authority an action in rem would not 
lie. Whenever a remedy in rem is given in 
the act, it is expressly provided. See section 
one. The usual and proper remedy for a 
penalty is the action of debt. Debt lies 
wherever a sum certain is due the plaintiff, 
or a sum which can readily be reduced to a 
certainty; a sum requiring no future valua- 
tion to settle its amount. Stockwell v. U. 
S. f 13 Wall. [80 U. S.] 542. When a penalty- 
is given by statute and no remedy for its 
recovery expressly provided, debt will lie. 
Jacob v. U. S. [Case No. 7,157]. And when 
a statute creates a new offense and affixes a 
pecuniary penalty, appropriating one-half to 
the informer, it adopts by implication those 
remedies by which alone the informer can 
sue. Rex v. Robinson, 2 Burrows, 803; TJ. 
S. v. Simms, 1 Cranch [5 U. S.] 252. The 
4th and G8th sections have not provided for 
the collection of the penalty by a proceeding 
tn rem, and as they have not expressly pro- 
vided how the penalty should be enforced, 
I am of opinion that the action of debt is the 
proper remedy. But counsel for the United 
States claims that the averments -of the libel 
bring it within the provisions of the first sec- 
tion of the act. This section declares that 
"no license register or enrollment shall be 
granted, or other papers issued by any col- 
lector or other chief officer of the customs 
to any vessel propelled in whole or in part 
by steam, until he shall have satisfactory 
evidence that all the provisions of this act 
have been fully complied with; and if any 
such vessel shall be navigated without com- 
plying with the terms of this act, the owner 
or owners thereof shall forfeit and pay to 
the United States the sum of five hundred 
dollars, one-half for the use of the informer, 
and for which sum the steamboat or vessel 
so engaged shall be liable, and may be seized 
and proceeded against by way of libel in 
any district court of the United States hav- 
ing jurisdiction of the offense." The 2d. 3d, 
7th, Sth, 9th and 10th sections prescribe the 
equipment and furniture of the steamers re- 
ferred to in the first section, declaring what 
pumps, buckets, axes, pipes, hose and life 
preservers they shall be supplied with, and 
regulating the stairways, tiller ropes and 
bell pulls. Section 4 names the hazardous 
kinds of freight that shall not be carried in 
such steamers, and it is claimed that the car- 
rying of any of these forbidden articles 
would be a navigating of the vessel without 
complying with the terms of the act, and 
therefore a violation of the first section. But 
it seems to me this is a strained and unwar- 
ranted construction. The first section says 
that no license shall issue until the collector 
shall have satisfactory evidence that all the 
provisions of the act have been complied 
with, evidently referring to the equipment, 
etc., of the vessel, and when the section at 
once proceeds to declare, "and if any such 



vessel shall be navigated without complying 
with the terms of this act," the evident 
meaning is, without being equipped and fur- 
nished in such manner as would entitle her 
to registry and license, and without keeping 
up such equipment and furniture. I am 
satisfied that the punishment for a violation 
of section 4 is prescribed by section 68 and 
not section 1, and this opinion is strength- 
ened by section 21, which provides that if 
the master or owner shall refuse or neglect 
to comply with the requirements of the local 
inspector's, or shall contrary thereto employ 
the vessel by navigating her, etc., the master 
and owners, and the vessel itself shall be 
liable to the penalty as prescribed by the 
first section of the act. If the law maker 
designed that a violation of section 4 should 
be punished in the manner provided in sec- 
tion 1, why did he not adopt the language 
used in section 21? Instead of doing this, 
no penalty whatever is provided in section 4, 
and it seems to be left to the operation of 
section 6S. I am of opinion therefore, that 
an action in rem is not authorized for a vio- 
lation of section 4 of the act; that the pen- 
alty and the mode of enforcing it prescribed 
by section 1 does not apply to the act, and 
things made unlawful l>y section 4; that the 
penalty for any of the acts forbidden by sec- 
tion 4 is prescribed by section GS, and must 
be recovered in an action of debt against the 
persons who are guilty. This action in rem 
is therefore misconceived and the libel must 
be dismissed. 
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UNITED STATES v. CENTRAL. PAG. R. 
CO. 

[4 Sawy. 341.] i 

Circuit Court, D. California. Oct. 15, 1877.2 

Railroads— Central Pacific— Subsidy Bonds- 
Acceptance of Road. 
The Central Pacific Railroad Company did not 
become liable to apply five per centum of the 
net earnings of the Central Pacific Railroad an- 
nually to the payment of the subsidy bonds and 
interest thereon, issued to said company by the 
United State? in pursuance of the acts of con- 
gress authorizing the construction of the said 
road, till October 1, 1874, the date of the com- 
pletion- of the road as accepted by the piesident of 
the United States, and the day upon which it was 
in fact completed, in accordance with the re- 
quirements of said acts. 

Action to recover five per centum of the 
net earnings of the Central Pacific Railroad 
Company from July 15, 1869. The case was 
tried by the court, without a jury, upon stip- 
ulation of the parties. The court found the 
following facts: By direction of the presi- 
dent of the United States, a board of en- 
gineers and men familiar with railroads was 
convened, to consider and. report a standard 
for the construction of the Pacific railroads, 

i [Reported by L,. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
2 [Reversed in 99 U. S. 449.] 
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by which the companies should be governed 
in building the roads, and the commissioners 
appointed under the acts of congress for the 
purpose, in their examinations and reports 
upon the roads constructed. In February, 
1S66, this board reported a standard, which 
was approved and afterward acted upon by 
the president. In their report, the board, 
among other things, say: 

"Culverts and abutments for bridges and 
drains should be of stone, whenever a dur- 
able article can be obtained within a reason- 
able distance— say from five to eight miles — 
depending upon circumstances? provided that 
temporary trestles may be adopted upon as- 
surances, to the satisfaction of the commis- 
sioners, that stone abutments will be sub- 
stituted immediately after the line shall be 
opened, so that stone can be transported 
thereon. * * * A railroad cannot be con- 
sidered complete until it is well ballasted. 
If composed of gravel or broken stone, it 
should be from twelve to twenty-four inches 
thick, depending upon the lower material. 
In view of the settling of new embankments, 
which require time and rains before ballast- 
ing can be properly placed, and also in view 
of the number of miles required by the law 
to be constructed annually, the perfect finish 
of the road-bed, in this respect, must be pro- 
gressive and the work of time. Yet it is the 
opinion of the board that such work of per- 
fecting the ballast must proceed as usual on 
first-class railroads; otherwise subsequent 
sections should not be accepted, because the 
whole work is not then being carried for- 
ward as a great Pacific railroad, such as the 
law contemplates." 

The report also specifies what should be 
required as to location, grades and curves, 
embankments and excavations, cross-ties, 
rails, sidings, rolling stock, buildings, etc. 
The report recognizing the impracticability, 
as a business transaction, of completing a 
long line of road like the Pacific Railroad in 
sections of twenty miles each, so that each 
section shall be brought up to the standard 
of a first-class road as soon as constructed, 
clearly made a distinction between a provi- 
sional and absolute completion, and this dis- 
tinction was recognized and acted upon by 
the president, subsequently, who accepted 
the sections when constructed up to the tem- 
porary standard provisionally, for the pur- 
pose of issuing the bonds to enable the com- 
panies to proceed with the work, but with 
theunderstanding that the deficiencies should 
be supplied so as to ultimately bring the 
whole road, as an entirety, up to the stand- 
ard of a first-class road before a final ac- 
ceptance as absolutely completed as a whole. 
As each section of twenty miles or more of 
the road was constructed, the president of 
the company filed a statement, under oath, 
in pursuance of the statute, to the effect that 
the section, describing it, had been completed 
as required, specifying the particulars in the 
language of the statute, and asking that the 



commissioners appointed under the statute 
might be notified, and that they might ex- 
amine and report upon such section. Upon 
a favorable report by the commissioners, the 
president accepted the section provisionally, 
and issued to the company the bonds author- 
ized by the statute. This was the course of 
proceeding till 186S, when it was found that 
the government might advance all the sub-" 
sidies upon a road only provisionally accepted 
in secti'ons, and have no security for its ab- 
solute completion, as a whole, up to the 
standard of a first-class road. The question 
of the propriety of this course was submitted 
to the attorney-general, who rendered an 
opinion on September 5, 186S, which was to 
the effect that the course before pursued by 
the government was in accordance with the 
law, and that the president had authority to 
appoint commissioners to review that portion 
of the road which had been accepted pro- 
visionally, and to refuse a final acceptance 
of the road, as a -whole, until all deficiencies 
should be supplied; and that sufficient sub- 
sidies might be withheld, or other guarantees 
be required of the company, to secure abso- 
lute completion. The opinion is reported in 
12 Op. Attys. Gen., at page 477, and is refer- 
red to as a part of this statement of facts. 
The president thenceforth acted upon this 
opinion of the attorney-general, and accepted 
each section when provisionally completed, 
leaving the question of the absolute comple- 
tion of the road, as a whole, to be determined 
uponexamination and report of commission- 
ers to be specially appointed for that pur- 
pose. 

On September 25, 186$, the president, in 
pursuance of the opinion of the attorney- 
general, appointed a commission of civil en- 
gineers to examine the entire road, so far as 
then provisionally completed, and report up- 
on it in accordance with instructions to be 
furnished by the secretary of the interior. 
Instructions were prepared, in which, after 
referring to the standard adopted by the 
president, a pamphlet copy of which was fur- 
nished, the secretary of the interior says: 

"This standard had obvious reference, in 
the first instance, to a provisional complete- 
ness, but assurances were given by the com- 
panies that the road, in structure, equip- 
ments, and every other particular, should be 
brought up with all practicable dispatch to 
the standard prescribed by congress. The 
rapid construction of this great national 
thoroughfare being deemed vitally important, 
it was not originally considered that in the 
early stages of the enterprise the standard 
of absolute completeness of each section 
should be exacted as a condition precedent 
to the payment of the subsidy. As the gov- 
ernment has made such munificent advances, 
it becomes the duty of the executive, in the 
present advanced stages of the work, to re- 
quire that all past omissions shall now be 
supplied, and that in lieu of temporary struc- 
tures, those which are permanent and sub- 
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stautial shall be erected, and to secure from 
the companies a strict compliance with all 
the requirements in regard to the appurte- 
nances of the road. It is believed that the 
time has now arrived for a thorough revision 
of the work. * * * It is propel' to state, 
however, that the department expects that 
you will make a thorough personal examina- 
tion of the road so far as it has been built. 
You w T ill fully report in regard to its location, 
road-bed, cross-ties, track-laying, ballasting, 
rolling stock, repair-shops, station-buildings, 
culverts, bridges, viaducts, turnouts, and all 
other appurtenances, and what amount of 
expenditure will be required in order that 
the road, so far as built, may be rendered in 
these particulars equal to a full completed 
first-class railroad." 

These commissioners, having completed 
their examination, made their report on May 
14, 1SG9, in which they point out specifically 
many particulars in which the road, as con- 
structed, fails to come up to the standard of 
a first-class road; and they report an esti- 
mate in detail showing that, in their opinion, 
to supply such deficiencies on five hundred 
and fifty-one miles of road eastward from 
Sacramento will require a further expendi- 
ture of $4,493,380. They say, in their report, 
with reference to one deficiency, that "east 
of Truckee station, and especially up the 
Humboldt valley, the road for almost its en- 
tire length is wholly without ballast." On 
April 10. 18G9 (16 Stat. 56), congress passed 
a* joint resolution by which the president was 
"authorized to appoint a board of eminent 
citizens, not exceeding five in number * * * 
to examine and report upon the condition of, 
and what sum or sums, if any, will be re- 
quired to complete each of said roads (the 
Tnion and Central Pacific roads) for the en- 
tire length thereof to the said terminus as 
a first-class railroad, in compliance with the 
several acts relating to said roads." The 
president was thereby, also, "authorized and 
required to withhold from each of said com- 
panies an amount of subsidy bonds author- 
ized to be issued by the United States, un- 
der said acts, to secure the full completion 
as a first-class road of all sections of such 
road upon which bonds have already neen 
issued, or, in lieu of such bonds, he may re- 
ceive as such security an equal amount of 
first mortgage bonds of such company." In 
default of giving such security, the presi- 
dent was authorized to direct the attorney- 
general to take such proceedings as might 
be necessary to protect the interests of the 
United States in such road, "and to insure 
the full completion thereof as a first-class 
road, as required by law and the statutes in 
that case made." 

In pursuance of this joint resolution the 
president of the United States appointed a 
board, which has since been kno\\ n and styl- 
ed as in the resolution, the "Board of Emi- 
nent Citizens." The connecting rail uniting 
the Central and Union Pacific Railroads was 



laid on May 11, 1S69, and soon thereafter 
regular through passenger trains between 
San Francisco and Omaha, carrying the Unit- 
ed States mails, and through freight trains 
were placed upon said roads, and such trains 
have run regularly between said points ever 
since. Afterward, in the month of Septem- 
ber, 1869, and subsequent to the provisional 
acceptance of the last section on July 15, 
as hereinafter stated, the said "board of emi- 
nent citizens" commenced the examination 
of said Central Pacific Railroad, in pursu- 
ance of said joint resolution and the instruc- 
tions given by the secretary of the interior. 
The board, among other things, was fur- 
nished with a copy of the said instructions 
given to the said previous board of engineers 
and of their report, and directed to be gov- 
erned thereby in their examinations, and 
were further instructed as follows: That you 
will "not only ascertain and report upon its 
condition, but will also state what sum or 
sums, if any, will be required to complete it. 
for the entire length thereof, as a first-class 
railroad, in compliance with the several acts 
of congress relating thereto." After com- 
pleting their examination the board made its 
report on October 30, 1869, in which it gives 
a detailed estimate of the cost of work nec- 
essary to be done on the Central Pacific Rail- 
road from Sacramento eastward, in order to 
complete it in accordance with the acts of 
congress, amounting in the aggregate to 
$576,650. 

Pending the action of the said former "com- 
mission of civil engineers." on March ±>, 
1S69, the secretary of the interior, to secure 
the proper completion of said railroad as re- 
quired by law, issued an order to the com- 
missioner of the general land-office to with- 
hold all patents for lands to the defendant 
until further orders, and soon thereafter, as 
further security, required the said defendant 
to deposit with the secretary of the treasury 
$4,000,000 of its first mortgage bonds; which 
order the defendant complied with, in the 
months of May and June, 1869; and in con- 
nection with the deposit of said bonds on 
June 28, 1869, executed and delivered to said 
secretary an instrument in writing, wherein 
it is, among other things, agreed that *'th.> 
four millions of dollars of first mortgage 
bonds of said company which it has this day 
deposited with the government * * * are 
and may and shall be held by the govern- 
ment as security for the completion of the 
structure and equipment of the road of said 
company, according to the provisions of the 
statute * * * until the president of the 
United States, on a proper examination of 
the actual completed road and equipments, 
shall be satisfied that the same are so com- 
pleted as a first-class railroad according to 
law." And further, on failure to so com- 
plete the road, "the said bonds shall be held 
by the government, and shall be disposed of. 
and the proceeds thereof, if disposed of, ap- 
plied to the proper completion of said road, 
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its structure and equipments, as the govern- 
ment of the United States shall by law di- 
rect and provide. And it is further agreed, 
that the lands granted as a portion of the 
subsidy of said company, for which patents 
have not been issued, shall also be held in 
like manner by the government of the United 
States as security for the completion and 
equipment of the said railroad as aforesaid," 
etc. *On July 15, 1S69, the secretary of the 
interior transmitted to the president the re- 
port, dated May 15, 1S69, of the commission- 
ers appointed to examine and report upon a 
section of twenty and three-tenths miles of 
the Central Pacific Railroad, this being the 
last section constructed by said defendant. 
In his letter transmitting said report to the 
president for his action, the secretary says: 
"I respectfully recommend the acceptance of 
the same, and that bonds be issued to the 
company thereon in accordance with the 
agreement made with the company, which 
is to the effect that they deposit their first 
mortgage bonds with the secretary of the 
treasury to such amount as may be deemed 
necessary to secure the ultimate completion 
of the road agreeably to the provisions of the 
act approved July 1, 1802." The agreement 
referred to is the agreement hereinbefore re- 
ferred to, of date June 28, 1869. Which let- 
ter and report were returned to the secretary 
of the interior by the president, with an in- 
dorsement thereon as follows, to wit: "The 
recommendations of the secretary of the in- 
terior are approved, and the secretary of the 
treasury and himself are hereby directed to 
carry the same into effect. U. S. Grant." 

Recommendations in all respects similar to 
the last had been made by the secretary of 
the interior to the president, as to the re- 
ports made upon several preceding sections 
of the roads, and a similar approval was in- 
dorsed thereon by the president. Upon the 
same day, July 15, 1869, the secretary of the 
interior made a similar recommendation as 
to the section commissioners' reports upon 
the last sections of the Union Pacific Rail- 
road, in which he recommends a similar pro- 
visional acceptance of the section, and adds: 
"Provided, however, that no bonds or pat- 
ents shall in any event be issued until such 
security shall be deposited with the secre- 
tary of the treasury necessary to secure the 
ultimate completion of the road, agreeably to 
the acts mentioned in my letter to you of the 
27th of May last." This recommendation was 
approved by the president, and the secre- 
taries of the treasury and interior directed 
to cany the same into effect. These consti- 
tute the last conditional acceptances of sec- 
tions as provisionally completed, and is the 
point of time at which the government now 
claims the roads to have been completed, for 
the purpose of entitling it to recover five per 
centum of the net earnings of the roads. 

Subsequently, in September, 1869, the sec- 
retary of the treasury denied an application 
of defendant to withdraw the $4,493,380 first 



mortgage and government bonds deposited 
and withheld as security as aforesaid, and 
declined to surrender any security so held 
until the "board of eminent citizens should re- 
porjt." On November 3, 1869, the said board 
having in the meantime reported, and it ap- 
pearing by their report that the amount re- 
quired to supply deficiencies and complete the 
work up to the required standard had been 
reduced since the last commission's report 
from $4,498,380 to $576,650, the secretary of 
the interior so modified his order of March 
22, 1809, suspending the issue of patents to 
land as to allow patents to one-half the lands 
— every alternate odd section— to be issued, 
and soon after allowed the withdrawal of 
said first mortgage and other bonds, still re- 
taining as security the other half of the 
lands. On November 15, 1869, the secretary 
of the interior, in his annual report to the 
president, states the condition and circum- 
stances of said railroads; points out particu- 
lars wherein deficiencies in the construction 
still exist; reports the amount necessaiy to 
be expended in completing the road up to 
the required standard; states the securities 
held for the purpose of insuring its comple- 
tion, and adds: "It will thus be perceived 
that the government has ample means to se- 
cure from the companies the faithful per- 
formance of their respective engagements." 
On March 27, 1S71, the secretary of the in- 
terior refused an application by defendant to 
modify the order of November 3, 1869, con- 
tinuing the suspension of the issuing of pat- 
ents to one-half the lands. He concludes his 
letter of denial as follows: "Before modify- 
ing the order suspending the issue of patents 
on one-half of the lands, I desire a report 
showing the erroneous location to have been 
corrected, and that the deficiencies have been 
supplied. Whenever the company shall ex- 
press a desire for a further examination of 
the road, commissioners will be appointed for 
that purpose." There were other refusals to 
issue patents b;. the secretary of the interior. 
In 1874 there was a bill pending in the 
senate which had passed the house, in re- 
sponse to demands of the people of the sev- 
eral states interested, providing that the title 
to the lands granted for railroad purposes 
should at once be vested in the grantees, in 
order that the states might tax them. On 
June 9, 1874, the chairman of the senate com- 
mittee on railroads, by direction of the com- 
mittee, transmitted a copy of said bill to the 
secretary of the interior, requesting his views 
and suggestions with reference to the advisa- 
bility of the proposed legislation. On June 
17, 1874, the secretary responded, setting 
forth the proceedings of the various commis- 
sions and the reports of deficiencies; the res- 
ervation of one-half these lands by Secretary 
Cox's order as security for completion of the 
road; that "the executive had no official in- 
formation that the deficiencies had been sup- 
plied"; that the subsidy bonds had been re- 
ceived in full, and that "this moiety of lands 
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withheld is the only security of the govern- 
ment for the completion of the road as re- 
quired by law." He then points out a provi- 
sion in the bill, which, he says, "ipso facto 
repeals the said order of Mr. Cox," and sug- 
gests that it be so changed as to make the 
mandatory order of the commissioner of the 
land-office to issue patents "contingent on the 
executive being satisfied that all the deficien- 
cies reported by the said 'eminent citizens' 
have been supplied, and that the roads are 
completed as required by law." 

On August 2, 1874, the defendant addressed 
a communication to the secretary of the in- 
terior, in which it is stated that "the Central 
Pacific road is now completed and in suc- 
cessful operation," and it "requests that com- 
missioners be appointed to examine the road 
with a view to its final acceptance by the 
United States government." In pursuance of 
said request, the president appointed commis- 
sioners, and in a letter of instructions to the 
commissioners, dated September 21, 1874, 
among other things, the secretary of the in- 
terior says: "On the 30th of October, 1869, 
'five eminent citizens,' who were appointed 
commissioners by the president under joint 
resolution of the 30th of April, 1869, reported 
certain deficiencies in the construction of the 
Central Pacific Railroad. The vice-president 
of the company that constructed the road ap- 
plied on the second ultimo for its re-examina- 
tion to determine whether it has been com- 
pleted as required by law and the report of 
said commissioners. * * * It will be your 
duty to examine said road with special ref- 
erence to the deficiencies above referred to, 
and to report whether they have been sub- 
stantially supplied. * * * If they have 
been, and the road is completed substantially, 
as required by the law and departmental in- 
structions, you will ascertain as near as pos- 
sible and report the date of the completion. 
* * * If it be not yet completed, you will 
state what, in your judgment, is necessary 
to such completion." Copies of the report of 
the preceding commissioners and of the pam- 
phlet, showing the standard adopted by the 
department, were furnished the commission- 
ers as a part ot their instructions. 

On November 2, 1874. the said commission 
reported that the defendant had completed its 
railroad in conformity to the requirements 
of the law, and that the date of such comple- 
tion was October 1, 1874, and further re- 
ported that between the date of the report of 
the last preceding commission, October 30, 
1869, and said October 1, 1874, said defend- 
ant had expended, in making the improve- 
ments specified, $5,121,037.23. On November 
12, 1874, the secretary of the interior trans- 
mitted to the president the said report, to- 
gether with a communication, stating the ac- 
tion of the several commissions, and closing 
as follows: "Regarding the order of Mr. 
Secretary Cox, of November 3, 1869, as a con- 
ditional acceptance of said road, and finding 
that the conditions have since been amply 



and fully complied with, I respectfully rec- 
ommend that the secretary of the interior be 
authorized to issue patents to the company 
for the lands inuring to it, and that said 
order withholding them be revoked." Upon 
which communication the president, on No- 
vember 14, 1874, made and signed the follow- 
ing indorsement; "The within recommenda- 
tions are hereby approved, the authority 
asked for conferred, and the order of the 3d 
of November, 1869, is revoked." On Novem- 
ber 18, 1874, in accordance with said order, 
the commissioner of the general land-office' 
was informed by the secretary of the interior 
of the revocation of said order, and directed 
to issue to defendant patents to the remain- 
ing lands due. 

Upon other evidence than the action of the 
government and its officials, and the report 
of said several commissions, the court also 
found, as facts, that the said Central Pacific* 
Railroad was not, in fact, completed up to 
the standard of a first-class railroad till the 
1st day of October, 1874; that five hundred 
and fifty-one miles of said railroad was built 
during the first five months of the year 1869, 
in a very hasty and imperfect manner; that 
cuts and embankments had to be subsequent- 
ly widened; temporary structures replaced or 
perfected; the fine straightened in some in- 
stances, and several new tunnels constructed; 
that this part of the road w r as unballasted; 
that ballasting up to the standard of a first- 
class railroad is a gradual, progressive work, 
requiring time to settle the road-bed, and 
rains to compact and consolidate it; and 
that to ballast this road, at that time, up to 
the required standard under the existing con- 
ditions, would have been wholly impractica- 
j ble; and that no road can be called first-class 
i until well ballasted. Also, that the defend- 
ant, between October 30, 1869, and October 
I 1, 1874, in fact expended in construction, in 
bringing the road up to the standard of a 
first-class railroad, equipments, etc., §5,657,- 
854. Of this sum $1,014,681.34 was for 
wharves and depot buildings at Oakland and 
San Francisco; $241,490.87 for improvements 
of depot grounds at Mission Bay, San Fran- 
cisco, and §105,906.60 for steamer Thorough- 
fare for ferrying cars across the bay. The 
remainder was expended in various improve- 
ments along the whole line, additional equip- 
ments, and other work necessary to make it 
in all respects a first-class road. 

John M. Coghian, U. S. Arty. 
S. W. Sanderson and S. M. Wilson, for de- 
fendant. 

SAWYER, Circuit Judge (after stating the 
facts). Upon the facts of the case as found 
and stated, two questions have been raised 
and fully argued: (1) At what point of time 
was the road so fully completed as to make 
it obligatory upon the defendant to apply 
five per centum of the net earnings of the 
road to the payment of the bonds issued by 
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the government, and the interest thereon? 
(2) What constitutes net earnings within the 
meaning of the act? 

Upon the first question the government in- 
sists that the road was completed, and the 
obligation to set aside five per centum of 
the net earnings arose on July 15, 1S69, the 
date of the provisional acceptance of the last 
section; while the defendant maintains that 
the road was not completed as a whole until 
October 1, 1874, the date at which the whole 
road was accepted by the president as hav- 
ing been fully completed. 

The act of congress, and the acceptance by 
the defendant constitute a contract between 
the parties by the terms of which the de- 
fendant was required to build and complete 
such a road as is prescribed in the act— a 
road "supplied with all necessary drains, 
culverts, viaducts, crossings, sidings, bridges, 
turnouts, watering-places, depots, equip- 
ments, furniture, and all other appurtenances 
of a first-class railroad;" in other words, in 
all respects a first-class railroad, with all ap- 
propriate equipments and appurtenances. 
Such a road the defendant was bound to build 
and fully complete, and until so built and 
completed as a whole, it was not entitled to 
be discharged from the obligations of the 
contract to complete the road, or to receive 
the full consideration which the govern- 
ment, on its part, undertook to give. So, al- 
so, in addition to constructing the road, an- 
other obligation was imposed on defendant; 
for the act provides that "after the said road 
is completed, until said bonds (bonds issued 
by the government) and interest are paid, at 
least five per centum of the net earnings of 
said road shall also be annually applied to 
the payment thereof.'' And this is the clause 
under which this action is brought It is 
plain that the point of time at which the 
defendant becomes liable to thus apply five 
per centum of the net earnings, is the point 
of time when it has fully completed the con- 
struction of the road as a whole, as an en- 
tirety, so that its contract is fully dischar- 
ged so far as the construction is concerned, 
and the defendant has thereby become en- 
titled to receive all the consideration there- 
for which the government undertook to give 
—the point of time when it becomes entitled 
to all the lands granted and all the bonds 
and other subsidies promised. The clause 
is "after said road is completed"— not a part 
or section, but said road. When the road is 
completed for the purpose of casting the ob- 
ligation upon defendant of applying five per 
centum of the net earnings of the road to 
the payment of the government bonds and in- 
terest,' it is also completed for the purpose of 
entitling it to have the road accepted, and 
of exonerating it from any further liabilities 
for construction, and for the purpose of en- 
titling it to receive all the lands and other 
aid given by the government The construc- 
tion of the statute as to the time when the 
road is completed, must be the same when it 
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operates in favor of the defendant as when 
it operates in favor of the government. If 
the road was completed on July 15, 1869, so 
as to make it the duty of the defendant to 
apply five per centum of its net earnings to 
the payment of the subsidy bonds and inter- 
est, it was completed for the purpose of ex- 
onerating the defendant from expending fur- 
ther sums in the construction of the road, 
and for the purpose of entitling it to all the 
lands granted. 

But the statute authorized the president, 
upon the report of commissioners appointed 
by him, to determine when the road should 
be deemed completed. Upon the completion 
of a section of forty, afterward twenty miles 
of road, the president of the United States 
was authorized by section 4 of the act "to 
appoint three commissioners to examine the 
same, and report to him in relation thereto; 
and if it shall appear to him that forty con- 
secutive miles of said railroad and telegraph 
line have been completed," etc., "patents 
shall issue conveying the right and title to 
said lands to said company," etc. The com- 
missioners were to report "to him"— the pres- 
ident—for his information, and if "it shall 
appear to him" that the section is complet- 
ed, then the defendant is to be entitled to 
the corresponding part of the subsidy. This 
provision clearly devolves the duty upon the 
president of determining when the road is 
completed. This was so held by Mr. Attor- 
ney-General Bvarts, in an elaborate opinion 
given to the president for his guidance in 
186S, and I think correctly. 12 Op. Attys. 
Gen. 477. And this determination of the 
president I think conclusive, at least, upon 
the government If so, it settles the ques- 
tion, for there can be no dispute as to what 
the action of the president and of the secre- 
tary of the interior, acting under his direc- 
tions, actually was. The acceptance of sec- 
tions from time to time, as constructed, was 
manifestly provisional— all the later ones be- 
ing expressly so in terms upon their face. 
The whole action of the government is jn 
harmony with this view, and utterly incon- 
sistent with any other, as will be seen by a 
brief recapitulation of the facts, which speak 
for themselves. So early as September 2o, 
1S68, the president appointed a commission 
of civil engineers to examine the entire road 
so far as then provisionally accepted, and 
to report wherein it was not completed up to 
the standard required by the statute. This 
commission made a thorough examination, 
and on May 20, 1869, which is subsequent to 
laying the connecting rail uniting the two 
roads, made a minute and exhaustive report, 
showing that it would require $4,493,380 to 
bring the five hundred and fifty-one miles of 
the provisionally completed road examined 
by them up to the required standard. With- 
out waiting for the action of the commission, 
the secretary of the interior, on March 22, 
1869, for the purpose of withholding the 
lands as security for the completion of the 
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road according: to tlie statute, issued au or- 
der suspending the issue of all patents to 
lands due on completion of the road. At 
this time but a small portion of the lauds be- 
longing to the sections provisionally complet- 
ed had been patented to the defendant, so 
that this order, in fact, withheld nearly all 
The lands to which the defendant was enti- 
tled, provided the road was so far completed. 
In April, also, congress authorized the ap- 
pointment of another commission of eminent 
citizens to re-examine the road and report de- 
ficiencies, and in express terms authorized the 
president, as further security for the comple- 
tion of the road, to withhold subsidy bonds, 
or require the delivery of first mortgage bonds, 
or the return of subsidy bonds already re- 
ceived, sufficient to insure a full performance 
of the contract. Under this authority, so late 
as June 28, 1809, more than six weeks after 
the laying of the connecting rail, and after the 
favorable report of the section commissioners 
upon the last section constructed had been 
made, and only two weeks before its condi- 
tional acceptance by the secretary and ap- 
proval by the president, the secretary required 
the defendant to deposit $4,000,000 of its first 
mortgage bonds, and to enter into an agree- 
ment that the bonds, together with the lands 
still unpatented, should be held as security for 
the completion of the road, and it was upon 
this deposit and agreement that the last sec- 
tion was conditionally accepted, and the sub- 
sidy bonds issued, as expressly appears in 
terms iu the recommendation of the secretary, 
which was approved by the president. In 
this condition matters stood till the "board of 
eminent citizens" re-examined the road and 
reported October 30, 1S69, that it would re- 
quire only $576,650 to complete the road ac- 
cording to the acts of congress. After this 
report, the secretary of the interior deeming 
one-half the lands ample security for the com- 
pletion of the road, on November 3, 1869, 
modified the order of March 22, 1S69, so as 
to permit the alternate sections of lands 
granted to be patented, retaining the other 
alternate sections as security; and soon after 
delivered to defendant the said bonds depos- 
ited and withheld as security. Subsequent- 
ly, on March 24, 1871, the secretary of the 
interior denied an application of the defendant 
to modify the order of November 3, 1S69, 
whereby one-half of the land was withheld 
as security for the completion of the work, 
on the ground that it did not yet appear that 
"the erroneous locations have been corrected 
and that the deficiencies have been supplied;" 
but he offered to appoint another commission 
whenever the defendant should desire it 
Other applications for patents were denied. 
Again, so late as June 17, 1874, the secre- 
tary of the interior objected to any legisla- 
tion by congress affecting his right to with- 
hold these lands as security, until the execu- 
tive should be "satisfied that all deficiencies 
reported by said 'eminent citizens' have been 
supplied, and that the roads are completed as 



required by law." Upon application of the 
defendant another and, as it proved to be, a 
final commission was appointed September 21, 
1874, to report upon the road, and if com- 
pleted, the date of such completion, which 
commission examined the road, and on No- 
vember 2, 1874, reported the deficiencies sup- 
plied and the road completed; and that the 
date of its completion was October 1, 1874. 
Upon the recommendation of the secretary of 
the interior, the president, on November 14, 
1874, approved this report and the secretary's 
recommendation, and thereupon vacated the 
order of November 3, 1S69, suspending the is- 
sue of patents to one-half the lanjls. This 
recapitulation of the facts shows that at the 
times mentioned, neither congress, nor the 
secretary of the interior, nor the president, 
regarded the road as completed; that the ac- 
ceptance of sections was conditional and pro- 
visional only, for the purpose of issuing bonds 
and enabling the companies to proceed with 
the work; that the government required a 
subsequent completion up to the standard re- 
quired by the statute, and at all times retained 
in its possession and under its control ample 
security for the completion of the road; that 
it was not accepted as completed up to the 
standard required by the statute till Novem- 
ber 14, 1874; and that the date of the com- 
pletion as fixed by the -report of the commis- 
sion accepted and approved by the president, 
is October 1. 1874. No argument can add 
force to this simple statement of the facts, or 
shake or qualify the conclusions resulting 
therefrom. If the road was completed on 
July 15, 1S69, as now claimed by the govern- 
ment for the purposes of this action, then the 
government wrongfully withheld from the de- 
fendant all the lands granted to it (except the 
small portion before that date patented) from 
July 15, 1869, till November 3, 1S69, together 
with $4,498,380 first mortgage and subsidy 
bonds deposited in May and June, and other- 
wise withheld; and further wrongfully with- 
held, thereby depriving the defendant of their 
use, one-half or every alternate section of the 
lands due, till November 14, 187-t-a period 
of more than five years after the completion 
of the road, as now claimed by the govern- 
ment. This is the necessary result, unless we 
adopt one rule of construction as to what con- 
stitutes a "completion of the road," when it 
is beneficial to the government, and another 
when the rights of the defendant are consid- 
ered. It results, then, that if the president 
of the United States was authorized to de- 
termine the question as to when the road was 
completed, that determination was not made 
till November 14, 1874, and the time of the 
completion was October 1, 1874, at which 
time the liability of the defendant to be called 
upon to apply five per centum of the net earn- 
ings of the road commenced. 

But if the decision of the president and ac- 
tion of the government are not conclusive 
upon the United States upon this point, it is 
still found as a fact that the said railroad 
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was not, in point of fact, completed and equip- 
ped up to the standard of a first-class railroad, 
-as required by the statute, till October 1, 1874. 
Five hundred and fifty-one miles of railroad 
were constructed eastward from the Sierra 
Nevada Mountains during the five months 
ending May 11, 1SG9, to a great extent through 
a desert, and during the greater part of the 
year, including all except the earlier part of 
the period of construction, a rainless region. 
The testimony of the engineer shows, as also 
<loes the report of the engineers appointed by 
the president to recommend a standard for 
the construction of the road, that to bring a 
railroad up to first-class, as a practical busi- 
ness proceeding, requires time after the mere 
laying of the rails; that a road of one or two 
thousand miles' length cannot, as a practical 
business transaction, be completely ballasted, 
equipped and supplied with all the conven- 
iences and accommodations of a first-class 
road as a whole, in sections of twenty miles 
each, hastily constructed, so that each section, 
when so constructed, shall be so complete in 
construction, equipment and appointment, as 
to fill its place as a part of the whole com- 
pleted first-class road; that in such cases or- 
dinary practical business economy requires 
temporary structures to be gradually replaced 
as they become unfit for use; and ballasting 
'to be a progressive work, affording time for 
the embankments to settle by use, and to be 
rendered compact by rains. As a practical 
business undertaking it would manifestly be 
preposterous to expect that ixve hundred and 
fifty-one miles of road should be constructed 
up the Humboldt river, through a rainless 
-desert, in the year 1869, and prior to the fif- 
teenth day of July of that year, and be prop- 
erly ballasted, and "supplied with all neces- 
sary drains, culverts, viaducts, crossings, sid- 
ings, bridges, turnouts, watering-places, de- 
pots, equipments, furniture and all other ap- 
purtenances of a first-class railroad;" and no 
such feat was in fact performed. It is true 
that this number of miles of road was con- 
structed, so as to be capable of use; and it 
was in fact in constant use from that time on; 
l)ut the law requires something more than a 
road capable of use. It requires in all partic- 
ulars a first-class road, and the government 
was not bound to accept anything short of a 
first-class railroad. 

The construction of this road was pushed 
forward with unprecedented energy and haste 
for the purpose of getting it open for trafiic. 
When this object was accomplished, the de- 
fendant, subsequently, acted upon sound, 
practical, economical business principles, and 
brought the road up to the standard required, 
by correcting locations, widening cuts and 
-embankments, substituting permanent for 
temporary structures, ballasting, furnishin'g 
water stations, depots, sidings, equipments, 
■etc., by degrees, in the same mode as the tes- 
timony shows is usual in the construction and 
equipment of other extensive first-class roads. 
The defendant was at that time under no legal 



obligation to make any greater haste in bring- 
ing the road up to the proper standard than 
was required by sound, practical, economical 
business principles. The law gave defendant 
nearly seven years after July 15, 1869, within 
which to complete the road; and the govern- 
ment held in its own hands ample securities 
to insure its completion, and lost by the de- 
lay nothing to which it was entitled under the 
law or the contract; and the road is, doubt- 
less, better for being gradually brought to the 
required standard. The road was finally com- 
pleted and accepted nearly two years before 
the time required by the statute, and the gov- 
ernment cannot complain that the completion 
was not in due time. It is earnestly urged 
on behalf of the government that the road 
was so far completed as to enable the defend- 
ant to make a profitable use of it, and, since 
this is so, it ought to be held to be completed, 
for the purpose of requiring the defendant to 
apply five per centum of the net earnings 
to the payment of the subsidy bonds and in- 
terest. Unfortunately for the argument and 
the government, the statute does not make 
the point of time at which the road is capa- 
ble of use the one at which the liability of the 
defendant to apply five per centum of the net 
profits to the payment of the subsidy bonds 
attaches; but the completion of the road- 
such a road, q,nd no other, as the statute re- 
quired and the defendant undertook to build- 
such a road as the government was bound to 
accept in full satisfaction of this part of the 
contract. And the defendant is entitled to 
stand on the terms of the contract. A very 
Inferior road is capable of use, and sometimes 
of a profitable use, and this road, although as 
good as could reasonably be expected under 
the circumstances at that stage of its prog- 
ress toward completion, was certainly in many 
particulars an imperfect one on July 15, 1869, 
and for a considerable time thereafter. It 
was not then completed up to the standard 
required by the act of congress, and was not 
such a road as the government was bound 
to accept as completed. It was not, in fact, a 
road completed in any just sense. It is man- 
ifest, from the testimony, that the report of 
the "eminent citizens," of October 30, 1869, 
is extremely favorable to the defendant; yet 
this report required the sum of $576,650 to 
be expended to complete the road; and the 
government very properly insisted upon the 
expenditure being made before it would ac- 
cept it as completed; and it retained in its 
hands ample means to insure a full perform- 
ance of the contract on the part of the de- 
fendant. 

That this report was not unjust to the de- 
fendant is evident from the circumstance that 
defendant did in fact, between the date of 
said report and October 1, 1874r— the date at 
which the road was accepted by the govern- 
ment as complete— expend the sum of $5,- 
657,854.40, being more than four millions over 
the sum reported. It is by no means probable 
that this large sum was unnecessarily expend- 
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ed, and the testimony shows that is was, in 
fact, required to bring the road up to the 
standard of a really first-class road, as requir- 
ed by the statute. This is much more than 
the amount sought to be recovered by the 
government, and so far as the mere dischar- 
ging of the contract to build the road is con- 
cerned, independent of other considerations, 
the defendant might well have afforded to 
pay the $1,800,000, now claimed as five per 
centum of net profits, if the government had 
accepted the road as completed on July 15, 
1869, and relieved the defendant from the pay- 
ment of these five millions of dollar's and over 
to complete the road, and had delivered up 
the bonds and patented the lands withheld 
as security, to which it would then have been 
entitled. It was manifestly not contemplated 
by the statute that the defendant should be 
called upon to apply five per centum of the 
net earnings of its road to the payment of 
the subsidy bonds, so long as it required any 
portion of its resources to be expended in the 
work of construction so as to complete the 
road up to the standard required by the act. 
The fact that the defendant, by an energetic 
prosecution of the work, so far constructed 
the road as to enable it to be used profitably 
several years before the time provided for its 
completion, and before its actual completion 
up to the required standard, has no healing 
upon the question at issue. If it did, it would, 
also, be found that the government was equal- 
ly benefited, for it had the use of the road for 
all the purposes contemplated by congress in 
passing the act during the whole time it was 
available to the defendant, and as an entirety 
for more that six years earlier than was called 
for in the act of congress; and this direct 
pecuniary profit to the government, by re- 
ducing its expenditures in various ways, if 
the official reports of the railroad committees 
of congress are to be relied on, amounted to 
several millions of dollars per year— nearly or 
quite enough to pay the interest on the sub- 
sidy bonds. The government, therefore, has 
lost nothing by this early use of the incom- 
pleted road, but, on the contrary, has been 
the gainer of several millions of dollars a year 
during the whole period of such use. But the 
question here is not as to the comparative 
advantages derived by the parties from the 
building and use of this road; or whether the 
government did not make a more liberal grant 
than was necessary; or whether it might not 
have made a better bargain in other respects; 
or whether the defendant has, or has not, ob- 
tained a more profitable contract than it ought 
to have had. Whatever considerations of this 
character may be urged elsewhere, when the 
parties come into a court of justice to seek an 
adjudication of their rights, they stand upon 
their contract as it is, and the simple dry 
question is, what is the contract, in fact and 
in law, and what are the rights of the par- 
ties under it? If this were a contract be- 
tween two natural persons— private citizens- 
it does not seem possible that there could be 
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any controversy as to the construction to be 
given to the words "after said road is com- 
pleted," in relation to the question under con- 
sideration; and that the construction would 
be, completed as a whole up to the stand- 
ard prescribed by the contract, so as -to 
require an acceptance from the other par- 
ty and a discharge of the party building 
from any further liability for the purposes 
of construction. If this would be the natural 
and proper construction, as between private 
parties, a different one certainly cannot be 
claimed, or, if claimed, admitted, because 
the government on the one side and a cor- 
poration on the other happen to be the 
parties to the transaction, and the contract 
chances to be found in a statute. 

It has been further urged, with some ear- 
nestness and apparent sincerity, that the 
defendant is estopped from denying the com- 
pletion of the road on July 15, 1809, in con- 
sequence of presenting its statements of com- 
pletion, and its claim to have the road ac- 
cepted as completed; and because it has ac- 
cepted so much of the consideration from the 
government as it was able to obtain. But 
many elements of an estoppel are wanting. 
The government did not rely upon this state- 
ment, and accept the road. The statement 
was only filed in pursuance of the statute, as 
a basis to set in motion the commissions ap- 
pointed under the act to examine and report 
to the president. It was the examination and 
report of the commission upon which the pres- 
ident was authorized to act, and upon which 
he did in fact act. In this case he not only 
acted, but refused to accept the road as com- 
pleted in accordance with the statute until 
November 14, 1874, when he, for the first 
time, accepted the road as complete, and re- 
leased the securities held to insure comple- 
tion, which had till that time been withheld 
from the defendant, and which were fully 
ample to protect the government in case of 
defendant's default. 

My conclusion is, that the defendant's lia- 
bility to apply five per centum of the net 
earnings of the road to the payment of the 
subsidy bonds issued by the government and 
the interest thereon, did not accrue till Oc- 
tober 1, 1874; and that the government is 
not entitled to recover any portion of the net 
earnings accrued prior to that date. The five 
per centum of the net earnings accrued since 
October 1, 1874, had not become due at the 
time this action was commenced. They are 
to "be annually applied" only. The demand 
in this case, made by the secretary of the 
treasury on defendant, was on November 14, 
1874, and the suit itself was commenced on 
April 20, 1875, the former within two, and the 
latter within seven months after the com- 
pletion of the road. As to the portion of the 
net earnings now due, therefore, this action 
is premature. 

There is, also, a wide difference between the 
claims of the parties on the other point sug- 
gested, as to what constitutes "net earnings" 



[25 Fed. Cas. page 363] 

within the meaning of the statute. When it 
becomes necessary to determine this question, 
it is quite probable that neither party will be 
found to be wholly right in its construction of 
the words "net earnings." But under the 
view I take, it will be unnecessary to consider 
that point now. 

I/et there be a finding and judgment for 
the defendant. 

[Taken by writ of error to the supreme court, 
where the judgment above was reversed, and the 
cause remanded for a new trial. 99 XL S. 449.] 



Case Wo. 14,764. 

UNITED STATES v. CERTAIN CASKS OF 
GLASS WARE. 
[4 Law Rep. 36.] 
District Court, S. D. New York. March, 1841. 
Evidence— Proof of Foreign Laws. 
Printed statute books of the parliament of 
Great Britain, purchased of the queen's printer, 
are admissible as prima facie evidence of the 
laws contained therein. 
[Cited in The Pawashick, Case No. 10,851; 
Dundee Mortgage & Trust Inv. Co. v. Coop- 
er, 26 Fed. 669.] 

On the trial of this cause before BETTS, 
District Judge, and a jury, Mr. Hoffman, dis- 
trict attorney, offered to read in evidence 
printed acts of parliament, 5 & 6 Win. IT., 
and 1 & 2 Vict., in relation to the exportation 
and drawback duty on glass, and called a 
witness who testified that he was in London 
in 183S, and went to the parliament printing 
house, to procure the said acts of parliament, 
but was referred to the queen's printer as 
the only one who could furnish them; that 
he accordingly went to the store „of the 
queen's printer, and there purchased the acts 
in question. 

Mr. Patterson, for claimants, objected to 
the admissibility of the statutes as evidence, 
contending that the district attorney must 
prove them by producing exemplifications un- 
der the great seal of England, authenticated 
by the secretary of state for foreign affairs 
or by a sworn copy compared with the rolls 
of parliament; and he cited several cases to 
that effect 

BETTS, District Judge. The ancient strict- 
ness of the rule respecting tne proof of for- 
eign laws has been much relaxed in Eng- 
land, and more so in the United States, of late 
years. The cases cited by the counsel show 
what the law has been on the subject, and 
also indicate some of the modifications of its 
former rigor, which have become incorpor- 
ated in the modern practice; and it may be 
added, that in this state, until comparative- 
ly a recent period, not only was such strict- 
ness of proof exacted in respect to the laws 
of foreign nations, and of our sister states, 
as foreign laws, but even the statutes of our 
own legislature could not be read, of right, 
from the statute book. At this day, it is be- 
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liev^d that in most of the states, and in the 
courts of the United States, the public laws 
are read from the printed statute books of 
the respective states, and such publications 
are accepted as at least prima facie evidence 
of the law. See Farmers' & Mechanics' Bank 
v.Ward [unreported]. I am not aware of any 
higher authority than a like usage and gen- 
eral acquiescence in it, for reading the acts 
of congress in this court from the statute 
book, nor why, if the rule adverted to is to 
be administered as it was formerly laid 
down, the district attorney should not be 
driven to produce exemplifications of every 
statute of congress offered in evidence here. 
In whatever terms the rule may be some- 
times expressed, it seems to me, such cannot 
be its spirit; and if executed according to 
the letter, clearly the highest or best evi- 
dence would not be an exemplification under 
a foreign seal, but the oath of the king him- 
self, perhaps, who sanctioned the law, or of 
the public functionaries who were present 
when it was enacted or passed through all 
the forms rendering it completely a law. 
The cases speak of foreign laws as facts to 
be proved by the best evidence; but certainly 
the spirit of the cases, particularly in the 
courts of the United States, regard the pro- ^ 
mulgation or publication of the foreign laws 
as the fact to be proved, and not the formula 
of their enactment or registration. It is no 
less the law if the law-giver declares it by 
proclamation or insertion in a newspaper, 
than if inserted in the roll of the tower, and 
accordingly it would seem that the only es- 
sential matter to be proved, is, whether it has 
been published and promulged as the law 
of the country. The fact of publication may 
be proved by evidence competent to establish 
any other fact in pais. The act being that 
of a sovereign, does not necessarily demand 
a different order of proof, than if it was tiie 
declaration or ratification of a private person. 
In this point of view, I think the evidence is 
admissible. But in my opinion, foreign stat- 
utes in relation to the navigation, exports 
and imports of the country may be read in 
evidence as history of its policy, and upon 
the same principle that its annals are read to 
prove changes of succession, changes of dy- 
nasty, or other political events, and facts of a 
public and notorious character. If the offer 
of the proof rested upon the statutes only, I 
should receive it as sufficient prima facie evi- 
dence, because, if the rule in this behalf is 
yet unsettled and dubious, it is time that the 
highest tribunal of this land should declare 
and determine it. And I may add, I should 
regret to see the United States behind Eng- 
land in recognising and administering this 
rule of evidence, upon liberal and philosoph- 
ical principles, and that whilst the public 
laws of this country are read there, in the 
first instance, without question, we should 
exclude from our courts like proof of the 
laws of England. 
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Case No. 14,765, 

UNITED STATES v. CERTAIN CIGARS, 
ETC. 

[1 Woods, 306.] i 

Circuit Court, D. Louisiana. Nov. Term, 1S73. 

Fokfeituke — Lost Manifest — Cargo xot Un- 
shipped. 
On the trial of a libel for the forfeiture of cer- 
tain goods imported into the United States, be- 
cause the vessel had no manifest of her cargo on 
board, it was shown that no part of the cargo 
Had been unshipped after it was taken on board, 
-and that a manifest had been delivered to the 
master by the. consignors on the dav the vessel 
cleared, but had been inadvertently lost by him 
beiore the ship sailed; held, that the case fell 
within the proviso of the 24th section of the act 
of March 2, 1799 (1 Stat. 646), and that the 
goods ought not to be condemned. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

J. R. Beckwith, U. S. Atty. 

T. J. Semmes and E. C. Billings, for claim- 
ants. 

WOODS, Circuit Judge. The 24th section 
of the act of March 2, 1799, entitled "An act 
to regulate the collection of duties on im- 
ports and tonnage" (1 Stat. 646), provides 
, "that if any goods, wares and merchandise 
shall be imported or brought into the United 
States in any ship or vessel whatever, be- 
longing in whole or in part to a citizen or 
citizens, inhabitant or inhabitants of the Unit- 
ed States, from any foreign port or place, 
without having a manifest or manifests on 
board, * * * or which shall not be includ- 
ed or described therein, or shall not agree 
therewith. * * * all such merchandise not 
included in the manifest belonging or consign- 
ed to the master, mate, officers or crew of 
such ship or vessel, shall be forfeited; pro- 
vided, always, if it shall be made to appear to 
the satisfaction of the collector, naval officer 
and surveyor, or to the major part of them, 
* * * or to the satisfaction of the court in 
which a trial shall be had concerning any 
such forfeiture, that no part of the cargo 
of such ship or vessel had been unshipped aft- 
er it was taken on board, except such as shall 
have been particularly specified and account- 
ed for in the report of the master, or other 
person having the charge or command of 
such ship or vessel, and that the manifests 
had been lost or mislaid without fraud or 
collusion, or that the same was or were de- 
faced by accident, or incorrect by mistake, 
in every such case the forfeiture' aforesaid 
shall not be incurred." 

The libel in this case is filed for the for- 
feiture of certain cigars and brandy alleged 

i [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 



to have been fraudulently imported into the 
United States from the island of Cuba, about 
the 25th of November, 1871, on a vessel called 
the Prank Atwood, said goods being consign- 
ed to the master, mate, officers and crew, and 
not being disclosed or included or described 
in any manifest of the cargo on board the 
said vessel, and because the said vessel had 
no manifest of her cargo aboard. The an- 
swer of claimants denies that the goods were 
consigned as in the libel alleged; denies they 
were fraudulently imported, but admits that 
at the time of the arrival of the vessel at 
the port of New Orleans, the Prank Atwood 
had no manifest on board, but avers that 
when she left Havana, from which port she 
sailed direct to New Orleans, she had a com- 
plete manifest of the cargo, with every fea- 
ture that the law required; that no part of 
the cargo was unshipped after it had been 
taken on board, and that the manifest had 
been by the master lost or mislaid. This 
answer presents a perfect defense to the libel. 
Does the evidence sustain it? It is establish- 
ed that the Frank Atwood sailed from Ha- 
vana direct to New Orleans, and that no part 
of the cargo was unshipped during the voy- 
age. It further appears in evidence that "a 
manifest of the entire cargo was made up in 
the office of Bances & Co., in Havana, and 
with all the ship's papers put in an envelope 
and handed to the captain, on the day the 
ship cleared, which was the 12th of Novem- 
ber, and on the 13th she sailed. This testi- 
mony is uncontradicted, and I have been un- 
able to find anything in the record to throw 
suspicion upon it 

It is claimed by the district attorney, how- 
ever, that there is no evidence to show that 
the manifest was ever on board the schooner; 
that if it was lost by the captain before ho 
sailed as there is some evidence tending to 
show, the defense is not made out. I do 
not so understand the law. It is an attempt 
at fraudulent importation that the law pun- 
ishes. If the captain of the vessel, between 
the office of the consignors and his ship loses 
the manifest, and sails supposing it to be 
among the ship's papers, and the fact of such 
loss is made to appear, the cargo is protected 
by the statute. The loss of the manifest is 
made probable by the fact that under the 
circumstances of this case, there was nothing 
to be gained by sailing without one, or by 
destroying it after sailing. I think the claim- 
ants have brought themselves within the pro- 
tection of the proviso of section 24, and that 
this libel must therefore be dismissed. 



UNITED STATES v. CERTAIN DISTIL- 
LED SPIRITS. See Cases Nos. 11,493- 
ll,49o. 
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Case 3STo. 14,766. 

UNITED STATES v. CERTAIN HOGS- 
HEADS OP MOLASSES. 

[1 Curt. 276.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1852. 

Appeal— Term — Customs Duties — Evidence of 
Duties not Paid. 

1. An appeal from the district court is properly 
entered at the term or the circuit court, begun 
next after the entry of the decree in the district 
court, although the term of the district court, 
during which the degree was entered, had not 
been ended when the term of the circuit court 
was begun. 

[Cited in U. S. v. The Glamorgan. Case No. 
15,214; The Major Barbour, Id. 8.984; The 
Oriental, Id. 10,578.] 

2. If an entry does not contain a part of the 
goods consigned by the same invoice and bill of 
lading, it is prima, facie evidence that the duties 
have not been paid. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This was a motion to dismiss an appeal 
from a decree of the district court on an in- 
formation in the admiralty for the reason that 
the term of the district court at which the de- 
cree was entered had not ended when the 
, term of the circuit court, at which the appeal 
•was entered, was begun. 

Mr. Lunt, U. S. Disk Atty. 

Mr. Bell, for claimant, 

CURTIS, Circuit Justice. The question de- 
pends upon the construction of the twenty- 
first section of the judiciary act [1 Stat 83], 
for although the act of March 3, 1803 [2 Stat. 
244], also gave an appeal from the district 
to the circuit court, yet it has been held by 
the supreme court (U. S. v. Nourse, 6 Pet. 
[31 U. S.] 496), that the act made no change 
in respect to such appeals, except to reduce 
the necessary sum from three hundred dollars 
to forty dollars. 

In The Montgomery v. The Betsey [Case 
No. 9,734], Mr. Justice Story says the appeal 
should be to the circuit court held next after 
pronouncing the decree. The precise point 
was not before him for adjudication, but on 
examining the language of this section of the 
judiciary act, and especially the proviso, it is 
quite clear his interpretation was correct. 
Motion overruled. 

The appeal having been beard on its merits, 
the following opinion was pronounced by 

CURTIS, Circuit Justice. The district attor- 
ney having filed an ex officio information in 
the admiralty against this property, founded 
on the sixty-eighth section of the collection 
act of March 2 f 1799 (1 Stat. 677), the district 
court decreed a forfeiture, and the claimant 
appealed. That section provides, that any 
merchandise, subject to duty, and on which 
the duty shall not be paid, or secured to be 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] . 
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paid, which shall be concealed in any vessel 
or other place, sbaU be forfeited. The first 
question is, whether this merchandise was 
concealed, within the meaning of the act.* I 
am of opinion it was. It did not appear on 
the manifest, or invoice of the cargo. It was 
not entered at the custom-house, or in any 
manner made known to the collector, or any 
officer of the customs, by the consignee or 
master; nor did the consigL.ee at any time- 
manifest any intention to enter it, or to cor- 
rect any mistake in his entry of the residue- 
of the cargo. He gave to the stevedore, 
whom he employed to discharge the cargo, di- 
rections to discharge only one hundred and 
eighty-three casks, the amount entered for 
duties, and no more, and to go down to the 
skin, leaving the residue in the "ends of the 
vessel, and when this amount had been dis- 
charged the hatches were put on as if the 
cargo had been all. out. I am satisfied the- 
consignee knew the invoice did not contain 
all the molasses, before the discharge of the- 
cargo was commenced, and there is much 
reason to believe that part was omitted by 
his own express direction to the consignor; 
yet, instead of making, or taking any step to 
make a port entry, he gives directions to leave- 
the residue of the cargo in the ends of the 
vessel, has the batches replaced, and the ves- 
sel is about to be warped to the flats, for j 
the purpose of scraping her bottom, as if her 
discharge had been completed, when she is- 
stopped by an officer of the* customs. 

Several points have been taken in behair 
of the claimant. First, it is said a seizure 
is necessary, and none is proved. It is not 
necessary to decide whether an actual seizure 
by an officer of the customs is one of the pre- 
requisites of a forfeiture under this section, 
because, in this case, such a seizure is admit- 
ted by the answer -which avers it was* made 
without probable cause. 

It is further argued that it does not appear- 
that the goods were dutiable, or if so, that the 
duties had not been paid, or secured to be 
paid. That molasses imported from Porto 
Rico was dutiable, is known to the court as 
matter of law The claimant ^entered for du- 
ties 183 casks, as imported from that island 
in this vessel. These 183 casks must have 
been put on board after the residue, from their 
place ,of stowage. It is therefore a fair, not 
to say necessary presumption, that the whole 
was on board of the vessel when it sailed from 
Ponce, and was brought from thence; and if 
so, the presumption is, it was there shipped, 
and was the produce of that island, and the 
burden is on the claimant to prove the con- 
trary. Of this there is neither proof nor the 
slightest probability. The information prop- 
erly contains the negative allegation, that the 
duties had not been paid, or secured to be 
paid, on these goods, and it must be supported 
by the requisite prima facie evidence. The 
entry made by the claimant is produced, and 
it covers only the 1S3 hogsheads. This is suf- 
ficient prima facie evidence that he had not- 
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paid or secured the duties on the residue, for 
he could do neither without entering them. 

It is further urged that it does not appear 
that the goods seized were not part of the 
1S3 casks entered, and on which duties were 
paid. But it does appear, that those seized 
were what were left in the vessel after 183 
casks had been discharged; and the claim- 
ant having entered for duty that number of 
casks, and regularly discharged that number 
under the inspection of the officers of the cus- 
toms, as being the merchandise entered by 
him, it is too late for him no,v to suggest that 
what he so landed was not entered, and what 
he concealed on board was entered. Let the 
decree of the district court be affirmed, with 
costs. 



Case No. 14,767. 

UNITED STATES v. CERTAIN PIECE OF 
LAND.' 

[1 Sawy. 84: i 11 Int. Rev. Rec. 126; 17 Pittsb. 
Leg. J. 128.] 

District Court, D. California. March 31, 1870. 

Internal Revenue— Forfeiture— Extext of— < 

Real Estate Connected with I 

Distillery— Use. I 

The lot or tract of land, as intended in sections < 
0-8, 44, of the Act of 1868 [15 Stat. 126], of ! 
which a description is to be given, or which is f 
required to bo unencumbered, or for the value of ' 
which a boiui is to be given, and which it is for- 
bidden to encumber, and which under section 44 i 
may be forfeited, is , as declared in section 7, the 
real estate and premises connected with the dis- 
tillery, that is, used in connection therewith to 
facilitate the car-ving on of the business and 
conducive to that end, and does not include such 
pastures, orchards and vineyards as are in no 
other way connected with such distillerv than 
that they are contiguous and under the same ■ 
ownership. | 

i 

[This was an action for forfeiture of a eer- , 
tain piece of land claimed by V, Spreckens.] 

E. M. Pixle t y, for the United States. 

J. ,T, Williams, for claimant. 

HOFFMAN, District Judge. This action is 
brought to enforce a forfeiture under the for- 
ty-fourth section of the act of 1808. The sec- 
tion provides, in substance, that any person 
who shall carry on the business of a distiller, 
etc., without having paid the special tax. or j 
without having given bonds as required by 
law, shall forfeit all the right, title and in- 
terest of such person in the spirits, wines, 
stills, apparatus, etc., owned by such person, 
and the personal property found in the distil- 
lery or rectifying establishment, or in the 
store or other place of business of the com- 
pounder, or any building, room, yard, or en- 
closure connected therewith and used with or 
constituting part of the premises, and all the 
right and interest therein of such person in 
the lot or tract of land on which such distil- 
lery is situated. 

At the trial, the violation of the law was 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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clearly proved, and the only question that 

arises is as to the extent of the forfeiture 

under the last cited clause of the act. It ap- 
pears that the claimant is the owner of a 
tract of land or farm one hundred and thirty 
acres in extent. It is variously cultivated, 
and consists of fruit orchards, vineyards of 
several varieties of grapes, a pasture lot, bar- 
ley field, and a mountainous and wooded 
tract not under cultivation. 

It is claimed on the part of the United 
States that the whole of this farm is forfeit- 
ed as constituting the "lot or tract on which 
the distillery is situated." It is apparent that 
if the statute is to be so construed in this 
case, it must receive the same construction 
in all cases, notwithstanding that the tract 
of land may be a rancho many square leagues 
in extent. The statute would thus be con- 
strued to impose a forfeiture of all the real 
estate owned by the offender, of which the 
site of the distillery formed a part. 

The operation of such a law would not only 
be harsh but unequal— for it would make the 
amount of the forfeiture depend, not on the 
value of the distillery establishment and the 
presumed magnitude of its operations, but 
upon the accidental circumstance that the il- 
licit distiller happened to own a large tract, 
on the corner of which a still, perhaps of in- 
significant proportions, was erected. 

In section 7, the forfeiture for failing or re- 
fusing to give bond is, "of the distillery, etc., 
and all real estate and premises connected 
therewith." There would seem to be in this 
section an intention to limit the forfeiture to 
such real estate and premises as were used 
in connection with, or as auxiliary to, the il- 
licit business. 

The statute not only punishes the offender 
personally, but it regards the instruments 
and apparatus he has used in the commis- 
sion of the offense, or which are conducive to 
the carrying on of the ousiness, as tainted 
with the crime, and confiscated. But real 
estate, pasture, orchard, or wood lots, the 
homestead of the family, etc., which have no 
connection with the unlawful business, which 
were not used in it, or contributed in any 
degree to facilitate its prosecution, are not 
by the 7th section declared to be forfeited. 

The 8th section provides that no bond of a 
distiller shall be approved unless he is the 
owner in fee of the lot or tract of land on 
which the distillery is situated, or unless he 
shall file the written consent of the owner, 
mortgagee, judgment creditor, etc., that the 
lien of the United States for taxes and penal- 
ties shall have priority, etc. 

In case the distillery is on leased premises, 
a bond may be substituted, of which the 
penal sum is to be the appraised value of 
said "lot or tract of land," together with the 
buildings, distilling apparatus, etc. 

If, under this section, the owner of a 
rancho several square leagues in extent, 
should offer his bond for approval, would the 
assessor be required to reject it, if it should 
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appear that a tract of a few hundred acres, 
perhaps five or ten miles distant from the dis- 
tillery, was under mortgage? Or if a lease- 
holder were to make a similar application, 
should he be required to give a bond of which ] 
the penal sum must be the appraised value ! 
of the entire rancho? 

The same question is presented under sec- 
tion G. By that section the distiller is re- 
quired to give "a particular description of 
the lot or tract of land on which the distil- 
lery is situated." Is he, under this section, 
to give the boundaries of his whole rancho, 
and to include all the real estate owned by 
him not separated by intervening property 
from the spot on which the distillery is erect 
edV By the 7th section, the distiller is re- 
quired to give bond that he will not suffer 
the "lot or tract of land on which the distil- 
lery stands, or any part thereof, to be en- 
cumbered by mortgage, judgment or other 
lien." Is this to be construed as prohibiting 
him from mortgaging, or perhaps even sell- 
ing any part of the farm or rancho within the 
exterior boundaries in which the distillery 
is situated? 

It seems to me that to these questions but 
one answer can be given. The lot, or tract 
of land of which a description is to be given, 
or which is required to be unencumbered, or 
for the value of which a bond is to be given, 
and which it is forbidden to encumber, and 
which under section 44 may be forfeited, is, 
as declared in section 7, the real estate and 
premises connected with the distillery; that 
is, used in connection therewith, to facilitate 
the carrying on of the business, and directly 
or indirectly conducive or contributory to that 
end. It will include all buildings, yards, en- 
closures, offices, stables, wine-cellars, etc., 
used in the illicit business. But it ought not 
to include dwelling-houses, pasture or sow- 
ing lots, etc., or village lots and houses, 
which, though owned by the offender, are not 
in any way employed in his business as a 
distiller, which may be occupied or rented 
by other persons, and which, so far as the il- 
licit manufacture is concerned, might as well 
have belonged to any one else. 

The language of the statute is "lot or tract" 
of land. The latter word may have been 
used as synonymous with the former and to 
indicate a village or town lot which, being of 
definite boundaries and usually of limited 
size, might not unreasonably be deemed to 
be used and occupied for the purposes of the 
illicit business. An adjoining lot, though 
owned by the offender, would not under this 
provision be forfeited. It would be strange 
if the circumstance that the distillery was 
situated on an extensive farm in the coun- 
try, should inyolve in the forfeiture, pasture, 
grain and wood lots, orchards, vineyards, 
dwelling-houses, and even it might be vil- 
lage lots, remote from the scene of operations 
of the distillery and having no connection 
with it. 
In the plat of the survey of the farm sought 
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to be forfeited in this case, there is laid down 
a tract of land a few acres in extent, adja- 
cent to the distillery, and including that 
building, the wine-shed, tank, etc. It is sepa- 
rated by a road from a vineyard of table 
grapes, which lies on the west; on the north, 
by a road running near or along a brook, 
from a barley field; on the east, by a fence, 
from a pasture lot; and on the south it is 
bounded by the exterior boundaries of the 
farm. It seems to me that to this tract the 
forfeiture should be limited. A judgment to 
this effect will be entered. 



Case No. 14,768. 

UNITED STATES v. CERVANTES. 

[1 Hoff. Land Cas. 9.] * 

District Court, N. D. California. .Time Term, 

• 1833.2 

Mexican Land Grant — Concession — Approval, 

of Deputation— Conditional Grant. 

1. To constitute a definitively valid or complete 
title two tilings are necessary— First, a conces- 
sion by the governor; and secondly, the approval 
by the territorial deputation, or, in the event of 
their refusal, by the supreme government. 

2. Where the condition of a grant, which had 
not been approved by the deputation, required 
a house to be built and the land cultivated with- 
in one year from its date, and no house was built 
or cultivation made within six years, held, that 
the claimant had, under the rules of decision laid 
down by the supreme court, no equities which en- 
titled him to a confirmation. 

Claim [by Cruz Cervantes] for [the rancho 
of San Joaquin or Rosa Morada] a tract of 
land within boundaries supposed to contain 
two sitios of ganado mayor, granted to ap- 
pellee on the first of April, 1836, by Nicolas 
Gutierrez, superior political chief, ad interim, 
of California. The claim was confirmed by 
the board of land commissioners. The Unit- 
ed States appealed. 

S. W. Inge, U. S. Dist. Atty. 
Jones & Strode, for appellee. 

HOFFMAN, District Judge. This case 
comes up on appeal from the decree of the 
board of commissioners to ascertain and set- 
tle private land claims in California, Could 
I have consulted my inclinations, I should 
have refrained from expressing opinions up- 
on any of these eases, and would willingly 
have contented myself with affirming pro 
forma every decision of either the former or 
the present board, and remitted the case to 
that tribunal by whose decisions alone these 
questions Avail be finally determined. But I 
have not felt at liberty to shrink from this 
part of the duties imposed by law upon this 
court, nor to withhold the expression of its 
opinions, however immaterial, as regards the 
final results, its decisions may be. If *these 
opinions shall, on some points, differ from 

i [Reported b> Numa Hubert, Esq., and here 
reprinted by permission.] 
2 [Reversed in 1G How. (57 U. S.) 019.] 



U. S. v. CERVANTES (Case No. 14,768) 



[25 Fed. Cas. page 368J 



the conclusions to which the board of com- 
missioners has in this case arrived, it is with 
the full knowledge that their opportunities 
for examination and consideration have been 
far greater than my own, and that in dis- 
senting from them I may fall into error. 
Were the consequences of my decision more 
serious, it would not be without great regret 
that I should find myself led to a conclusion 
differing in any respect from the opinions of 
so able and learned a tribunal. 

By the fifth article of the rules and regu- 
lations of November 21st, 1S2S, prescribed by 
the general government, in pursuance of 
the sixteenth article of the general coloniza- 
tion law of 1824, it is provided "that grants 
to private persons or families shall not be 
held to be definitively valid without the previ- 
ous consent of the territorial deputation, to 
which end the respective expedientes shall 
be forwarded to it." In this ease, no ap- 
proval of the territorial deputation is shown. 
It is clear, from the very terms of the law, 
that to constitute a "definitively valid" or 
complete title, two things were necessary,— 
First, a concession by the governor; and 
secondly, the approval by the territorial dep- 
utation, or, in the event of their refusal, by 
the supreme government. 

It is contended that the original grant or 
concession by the government passed a per- 
fect title or estate in fee to the claimant, 
subject only to the condition that it might 
be annulled by the refusal of both the ter- 
ritorial deputation and the supreme govern- 
ment to confirm it. I have been unable, aft- 
er much consideration, to assent to this con- 
struction of the regulations of 1S2S. The 
concession does not, on its face, purport to be 
an absolute grant; for the land is declared 
to be "the property of the petitioner, subject 
to the approval of the deputation." The 
right of granting being by law vested in the 
governor, with the approval of the deputa- 
tion, or, in case of their refusal, that of the 
supreme government, I do not perceive how, 
without such approval, the complete title 
can be deemed to have passed. If the refu- 
sal of the deputation is considered merely a 
condition subsequent, which on its happen- 
ing would divest a fee previously vested, the 
effect attributed to it is precisely that of the 
other conditions in the grant, admitted to be 
conditions subsequent. But these conditions 
operated on an estate supposed to have be- 
come "definitively valid." Can it be said that 
that which the law declares necessary to the 
"definitive validity" of a grant is identical 
in its effect with a condition which, on its 
happening, will divest an estate already 
"definitively valid?" That the grant by the 
governor had some validity is not denied. It 
was the performance of a part, perhaps the 
most important part, of the acts necessary 
to complete the title; but it was not the per- 
formance of all, nor did it purport to be. 
Until, then, either the territorial deputation 
or the supreme government had given their 



approval, the grant remained not "definitive- 
ly valid," or in other words, inceptive and 
incomplete; and a confirmation and patent 
by the United States are necessary to pass 
the absolute title to the claimant. 
' Any other view of this question would, it 
I seems to me, deprive the deputation of the 
important functions entrusted to them. Their 
right was not merely a qualified right to 
take from a petitioner la*id already abso- 
lutely granted to him, but it was the right 
to say whether or not the land should be 
granted to him at all; and until they or the 
supreme government had consented to the 
grant, the absolute or complete title cannot 
be deemed to have passed out of the Mexican 
nation. The title, then, of the claimant be- 
ing found to be inchoate or imperfect, his 
right to a confirmation and perfection of it 
by the government of the United States must 
be tested by the principles laid down in sim- 
ilar cases by the supreme court. Had he 
gone on to perform the conditions, and con- 
fer the benefits on the Mexican nation, as 
stipulated for in his grant, no objection could 
be urged why this government, succeeding, 
as it does, to all the rights and duties of 
Mexico, should not perfect his title. That 
the settlement and cultivation of the vacant 
lands of the republic formed the sole con- 
sideration of these grants is not disputed; 
and in this particular case the ability of the 
petitioner to render this equivalent for his 
concession seems to have been the subject 
of particular investigation, for the governor 
is at pains to inform himself whether or not 
the petitioner had, as he alleged, any stock to 
put on the land, or the means of getting any. 
The grant bears date on the first of August, 
1836— and is made on condition, among other 
things, that the petitioner shall within one 
year, at farthest, build on the land a house, 
which shall be inhabited. It is subsequent- 
ly provided that should he contravene these 
conditions, "he shall lose his right to the 
land, and it may be denounced by another."" 
The juridical possession which the grant di- 
rects him to solicit of the respective judge, 
was never applied for until the year 1S41; 
and no occupation or cultivation of the land 
by him is distinctly shown until 1S46, ten 
years after the grant. The witness Godey 
testifies that in 1846 he saw the claimant re- 
siding on the rancho; and adds, that the 
house he lived in seemed to be several years 
old. Pacheco, the only other witness on this 
point, states that he does not exactly recol- 
lect the time when the claimant began to re- 
side on his rancho, but thinks it was about 
two years after the revolution of Chico and 
Gutierrez. So far, then, as appears, there 
was a total neglect on the part of the claimant 
to comply with any of the conditions of the 
grant for a period of from five to eight years. 
If, then; we are right in regarding the title 
he has received only as inchoate or imperfect, 
the necessary authorities not having concur- 
red in making the grant, the inquiry presents 
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itself, has he a right to demand of the United 
States that they should go on and perfect it? 
There is no doubt that under the treaty, as 
well as by the laws of nations, such title as 
the claimant had acquired when the sover- 
eignty was changed, was secured to him as 
private property, and the question is, what 
was that right, according to the laws and 
usages of Mexico at the time of the cession? 
If the title is to be decreed, and a patent 
awarded, it must be on the same grounds as 
those on which the Mexican authorities would 
have been bound to decree it had a perfect 
title been solicited from them. De Villemont 
v. U. S., 12 How. [53 U. S.J 267; Glen v. U. 
S., 13 Pet. [3S U. S.1 257. 

TheVule as laid down in U. S. v. Kingsley, 12 
Pet. [37 U. S.] 4S4, is, "that the United States 
succeeds to all those equitable obligations 
which we are to suppose would have influen- 
ced the former government to secure to its 
citizens their property, and which would have 
been applied by it in the construction of a 
conditional grant to make it absolute; and 
further, that the United States must main- 
tain a right of property, under the treaty, by 
applying to it the laws and customs by which 
those rights were secured before the cession 
of the country, or by which an inchoate right 
of property would, by laws and customs, have 
become a perfect right." The inquiry is not 
so much what would the Mexican authorities, 
had there been no change in the circumstan- 
ces of the country, or in their policy, have in 
point of fact done, as what they were, by their 
laws and customs, and in equity and go id con- 
science, bound to do. Were they bound to 
confirm and perfect the title of this claimant? 
or were they at liberty to consider his rights 
as abandoned and lost, and refuse to accept, 
after so long a delay, his performance of the 
conditions of his concession, and treat the 
land as having reverted to the public do- 
main, to be disposed of as present circumstan- 
ces or policy might require? Grants or con- 
cessions of land upon condition have been re- 
peatedly confirmed by the supreme court. It 
will, it declares, liberally construe a perform- 
ance of conditions, precedent or subsequent, 
in such grants; nor will it "apply, in the con- 
struction of their conditions, the rules of the 
common law." U. S. v. Kingsley, ubi su- 
pra. Thus, where the full performance of 
the condition must have been a matter of in- 
difference as well to the king of Spain as to 
the United States, after the cession of Florida, 
Itappearingthata performance had been com- 
menced within the time limited, the grant was 
confirmed. Arredondo's Case, 6 Pet. [31 U. S.] 
091. So, when the grantee had in good faith 
begun to build his mill (which was the condi- 
tion of his grant)— expended five thousand 
dollars towards it— had his horses and ne- 
groes stolen, while his mill was being built— 
had his mill dam carried away by a freshet- 
rebuilt his mill in 1827, which was destroyed 
by fire the same year— and the year after 
built another, of seventy horse power— the 
25FED.CAS.— 24 



court determined that the claimant had shown 
a sufficient performance of the condition, cy 
pres— and the acts he had done amounted to 
a compliance with the condition, according 
to the equitable doctrines governing such 
cases. On the other hand, where, by the con- 
dition of the grant, one year was allowed for 
making the improvements required by the reg- 
ulations, and three years for making an es- 
tablishment on the premises, and the claim- 
ant never took possession of the land until 
long after the cession of the country, the court 
rejected the claim, disregarding the excuse 
offered by him, that hostility of the Indians, 
and official duties, prevented him; and ob- 
serving that as to the first, he took his con- 
cession subject to that risk; and as to the sec- 
ond, that he held his office when the conces- 
sion was made, and knew its duties. The 
court even went so far as to say, with refer- 
ence to the condition, "that it was undoubt- 
edly necessary that an establishment should 
be made within three years— such being the 
requirement of the concession, in concurrence 
with the regulations." In U. S. v. Boisdore 
[11 How. (52 U. S.) G3] the consideration of 
the grant was, that a stock farm should be 
established on the land solicited, and that 
such an establishment was to be "for all the 
family" of the petitioner; and on it he was 
to employ all his force of negroes. The evi- 
dence showed an occupation of the land for 
forty years; that it had been cultivated, to 
some extent, from the date of the grant, and 
that stock had been kept there, but that such 
occupation had been by only a single mulatto; 
and that the petitioner had abandoned the 
idea of taking his whole family to the place* 
and employing all his negroes there. ■ The 
court considered it altogether inadmissible 
that such trifling occupation, in utter neglect 
of Boisdore's promises to the Spanish author- 
ities and the duties imposed by his grant* 
fastened an equity on the conscience of the 
king of Spain to complete the grant. It may 
be proper to remark, however, that it is stat- 
ed in the dissenting opinion of Mr, Justice Mc- 
Lean, that the grant was rejected by the ma- 
jority of the court for want of certainty in 
its calls. 

It is urged with much earnestness and abil- 
ity by the counsel for the claimant, that the 
only penalty attached to a nonperformance 
of the conditions of the grant was that the 
land was liable to be denounced by another— 
and that upon such denouncement it might 
have been regranted, if then vacant; but that 
no denouncement having been made, nor the 
Mexican authorities availed themselves in any 
way of their right to treat the land as having 
reverted to the public domain, and the peti- 
tioner having gone on to perform the condi- 
tions, with the acquiescence of the govern- 
ment, he ought not now to be disturbed. I 
am deeply impressed with the force of these 
considerations. But if the view taken of the 
effect of the absence of the approval of the 
deputation be correct, the land cannot be 
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doomed to have been at any time finally 
alienated by the Mexican authorities; and 
the question is not whether a forfeiture 
should be insisted on, but whether the United 
States are bound to complete a transfer of 
their property which has as yet been only 
partially made. It cannot, I think, bo de- 
nied that after the expiration of the year 
from the date of the grant, and up to the 
time when the claimant performed the condi- 
tions, the land, by Mexican law and usage, 
might have been denounced and regranted. 
Such was the express condition of the grant. 
But that condition also provides that in the 
event referred to, the petitioner shall lose his 
right to the land. Whether or not in the 
case of a complete and final grant the Mexi- 
can government could only take advantage of 
the forfeiture by the process of "denounce- 
ment, M it is not necessary to inquire— for this 
is not a complete grant. It would seem far 
more reasonable to suppose that it could. 
The condition provides that "the petitioner 
shall "lose his right to the land" in case of 
its violation. If, upon denouncement of the 
land, it could have been regranted, it would 
seem that the government must have had the 
right to make any other disposition of it 
which any change in their policy or circum- 
stances might require. Whether such regrant 
or other disposition would have been made 
without a previous inquisition into the fact ( 
of forfeiture is not very clear. By the elev- j 
enth article of the regulations of 1828, it is 
provided that the governor shall designate 
to the new "poblador" a suitable time within 
which he shall occupy and cultivate the land 
under the conditions, and with the number 
of families stipulated for, with the under- 
standing that if he «hall not do so the grant 
shall be null. In this case, at least, it would 
seem that the title vested in the government 
ipso facto on the happening of the breach. 
But the inquhy in the case at bar is imina- 
terial, for the full title has never passed out 
of the Mexican government; and the ques- 
tion is not wliethe- the United States ac- 
quired, by the treaty, a right to enforce a for- 
feiture, but whether the claimant has a right 
to require this government to complete his 
title. No facts appear upon the record which 
serve to explain or excuse the long delay 
of the claimant; nor is there any very dis- 
tinct proof of the nature of the occupation he 
finally took, or at least of the extent of the 
cultivation or amount of expenditures made 
by him upon the land. Had the Mexican gov- 
ernment, at the date of the cession of this 
country, found itself in the precise position 
of the United States, with its interests, its j 
policy, and the circumstances of the country j 
radically changed, it is more than doubtful 
whether it would or ought to have felt itself \ 
bound to complete this grant, as the United 
States are now urged to do. If there was no 
obligation upon them to do so, and they were 
at liberty to refuse or comply, wo are in the 
same situation, and the confirmation of this 



title must be obtained from another depart- 
ment of this government. Were I at liberty 
to follow blindly the dictates of my own 
judgment, I might, perhaps, have confirmed 
this title. But governed as I am bound to be 
by the principles established by the supreme 
court, I have been unable to resist the con- 
viction that a confirmation of this claim would 
be a departure from the spirit, if not the let- 
ter of the rules of decision laid down in the 
more recent cases. If those rules are hero- 
after to be modified or departed from, it must 
be by the tribunal by which they were estab- 
lished. And if, in this case, the equities of 
the claimaut can receive at its hands a more 
liberal construction and a more favorable con- 
sideration than I have felt at liberty to give 
them, no one will acquiesce in the result more 
cheerfully than myself. 

Since the above was written, I have boon 
informed by Seiior Covarrubias, an intelli- 
gent Mexican gentleman of this country, that 
the revolution of Chico and Gutierrez occur- 
red in the year 1836. The "revolution*' seems 
to have been one of those transient and slight 
disturbances so common in this country, and 
more to be likened to the outbreak of a mob 
or a riot in a city than one of those historical 
events of which judicial notice could be taken. 
But assuming that the court is judicially in- 
formed of the date of its occurrence, the 
claimant has still, under Pacheco's testimony, 
failed to comply with the conditions of his 
grant for more than one year after the ex- 
piration of the term limited for their per- 
formance; nor does he prove, allege, or pre- 
tend the slightest excuse for so doing. But 
the testimony ot Pacheco is inconclusive. 
That witness says he does not exactly recol- 
lect the time when claimant commenced re- 
siding on his rancho, but believes it was 
about two years after the revolution of Chico 
and Gutierrez. The evidence, however, shows 
that judicial possession was not applied for 
till 1841, five years after the grant. Pacheco 
was one of the assisting witnesses on that oc- 
casion, and he does not say that at that time 
even the claimant had ever built a house or 
cultivated the land. If the witness who, in 
1S4U, saw a house on the rancho which seem- 
ed to be "several years old/* is to bo believed, 
the fair inference is that the house could not 
have been built before 1S42 or 184%. six or 
seven years after the grant. On the whole, 
I conclude that there having been no per- 
formance or ntteinpt at performance until 
long after the expiration of the term limited, 
and no excuse being suggested or pretended, 
I am not at liberty, under the rulings of the 
supreme court, to confirm the imperfect title 
of the claimant. Upon the other questions 
made in this case it is unnecessary to express 
an opinion. 

[NOTE. The cause was taken on appeal to 
the supreme court, where the decree above was 
reversed, and the cause remanded to this court, 
with instructions to permit certain amendments 
to be made in the pleadings. 1G How. (57 U. 
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S.) 619. The decree of this court confirming the 
daini of Cruz Cervantes (Case No. 2,560) was 
affirmed on appeal to the supreme court. 18 
How. (59 TJ. S.) 533.] 
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Case HTo. 14,769. 

UNITED STATES v. CHABOYA. 

[Cal. Law J. & Lit. Rev. 71.] 

District Court, N. D. California. Oct. 31, 1862. 

Mexican Land Grant— Absence of Grant— No- 
torious and Exclusive Possession — Proofs. 

1. To entitle a claim to confirmation where 
there has been no grant, clear evidence must be 
presented of a long-continued, notorious, and ex- 
clusive possession under claim of ownership of 
a tract of land of definite boundaries, and of the 
recognition of the proprietory and possessory- 
rights of the claimant by his neighbors and by 
the authorities of the former government. 

2. The proofs in this case fail to show an ex- 
clusive occupation or possession by the claimant 
of the tract claimed, or any general recognition 
of his rights thereto, as proprietor, by his neigh- 
bors, or by the Mexican authorities. 

The claim in this case was originally con- 
firmed on uncontradicted testimony, which 
seemed to establish beyond doubt the occupa- 
tion and possession of the land, by permis- 
sion of the Mexican authorities, since the year 
1837. [See Case No. 14,770.] The cause hav- 
ing been opened for further proofs as to the 
boundaries and extent of the land occupied 
by [Pedro] Chaboya, additional testimony was 
taken. On the second hearing, it was object- 
ed that the claim had not been presented to 
the boai'd, but that the petition and proofs 
presented to that tribunal, and the decree 
from which the appeal had been taken, refer- 
red to another tract of land. On examination, 
this objection was found to be well taken, 
and the cause was dismissed for want of ju- 
risdiction. Application for relief was there- 
upon made to congress, and a law was passed 
empowering this court to take jurisdiction of 
the cause, and to decide the same on its mer- 
its. It has therefore been submitted on the 
testimony originally taken, and also on that 
taken under the order of the court reopening 
the- case for further proofs on the subject of 
boundaries. 

It appeai-s that, in the year 1837, Pedro Cha- 
boya entered upon a piece of land adjoining 
the pueblo of San Jose. Whether this entry 
was first made by permission of the authori- 
ties of the pueblo is not clear. Pico swears 
that Chaboya occupied the land by permis- 
sion of the ayuntainiento, and Fernandez 
states that "the judge loaned it to Mm." But 
these witnesses may, very possibly, refer to 
a subsequent permission to occupy, given by 
the alcalde, which will hereafter be noticed. 
The land upon which Chaboya settled was 
universally recognized as part of the "ejidos," 



or common lands, of the pueblo, and his oc- 
cupation of it appears to have provoked im- 
mediate opposition on the part of a considera- 
ble number of the pobladores. On the 21st 
of December, 1837, Manuel Pinto, J. Anto. 
Sepulveda, Dolores Pacheco, and others pre- 
sented to the ayuntamiento a remonstrance 
against putting certain persons in possession 
of sitios which, in the opinion of the remon- 
strants, were the common property of the pu- 
eblo. Chaboya, notwithstanding this remon- 
strance, appears to have continued in posses- 
sion, and on the 29th of June, 1S38, the same 
persons again address the ayuntamiento on 
the subject. In this last document the re- 
monstrants state that, "having learned that 
Pedro Chaboya has presented a memorial so- 
liciting the place named La Posa, for the pur- 
pose of building thereon a house and corral, 
and for the purpose of agriculture, although 
he agrees to inclose his fields, it is not our 
pleasure that the said sefior, or any one else, 
should occupy said places, as they are so close 
to this community; the water and pastures, 
in the most rigorous season of the year being 
the most abundant, and very necessary for the 
use of our cattle and horses. It is, therefore, 
our desire that said land may be preserved for 
the community without there being placed 
upon the same the buildings or establishments 
of any individual. If the said Chaboya has a 
mind to unite himself to this community, it 
will be more agreeable to us that he should 
make his house in the pueblo, etc. The said 
place (paraje) of La Posa has for some time 
been occupied by Pablo Parra, and not with- 
out much prejudice to this community. One 
of the reasons is that his fields are without 
fences, for which reason our cattle cannot be 
left in the neighborhood of said place. And 
as a f nrther reason why he should not occupy 
said place, information was taken by the pres- 
ent juez de cainpo which will give sufficient 
grounds for the removal of said place/' 

From this document, it would seem that 
Chaboya had petitioned the ayuntamiento for 
the place called La Posa for the purpose of 
building thereon a bouse and corral, and that 
he had offered to inclose his fields, so that 
his cultivations might not prevent the cattle 
of the inhabitants of the pueblo from resorting 
to the spring for water. This the remon- 
strants opposed. It appears, also, that the 
place had already been occupied for some time 
by one Parra, to the great prejudice of the 
community. 

BY THE COURT. The testimony, in some 
particulars, confirms the statements of th£ re- 
monstrance. It is stated, by several wit- 
nesses, that the land near the Posa was occu- 
pied by Parra, who built a small house, cov- 
ered with tules and plastered with mud, into 
wbich Chaboya moved when it was left by 
Parra, in consequence of the opposition made 
by the pueblo to bis making a house there. 
The records do not disclose what reply was 
made by the ayuntamiento to the remon- 
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slrance of the pobladores. No permission to 
Chaboya to occupy the land, emanating from 
the ayuntamiento, is produced, nor is it 
claimed that any was given. The place called 
La Posa, or La Posa de San Bautista, is de- 
scribed by nearly all the witnesses as a marsh 
(cienega), or watering-place for cattle, to 
which all the stock of the inhabitants of the 
pueblo resorted. The terms of the remon- 
strance clearly indicate that the land to which 
reference was made was not a rancho of one 
or two leagues in extent, but a piece of ground 
near the common watering-place of the pueblo, 
for it states that the "said place" had been oc- 
cupied for some time by Parra, and it is not 
pretended that he was ever in occupation of 
the whole tract up to the limits of the nearest 
rancheros. The offer of Chaboya to inclose 
his fields, which is referred to in the remon- 
strance, and was no doubt contained in lits 
memorial to the ayuntamiento, would also 
seem to show* that he was soliciting a small 
piece of ground of the ejidos of the pueblo, for 
the purpose of building on and inclosing it. It 
does not appear, however, that Chaboya was 
expelled from the place upon which he had 
thus settled; and on the 10th of May of the 
ensuing year (1839), Chaboya addressed a peti- 
tion to the governor, soliciting the grant of a 
tract of the extent of tw T o leagues, "between 
the boundaries of the Sefiores Bernals, the 
Sefior Narvaez, of Joaquin Higuera, Antonio 
Chaboya, and five hundred varas on the side 
of the pueblo." 

In this petition Chaboya asks the ownership 
of the land which he actually possesses with 
his house and cattle, with the permission of 
the prefecture of the district, and he states 
that the reclamations addressed against him 
to the government have been made by only 
four or five evil-disposed citizens, and are ab- 
solutely destitute of justice. The permission 
given by the prefecture, alluded to in this pe- 
tition, is not produced; but it would seem, 
from the terms of Castro's report, to whom the 
petition was referred, that some proceedings 
before the prefect had already been had. On 
the 20th of May the governor directed the pre- 
fecture to report, and in the meantime that it 
should arrange that the interested party 
should be conserved in the possession in 
which he finds himself of the land solicited so 
long as the necessary procedure is going on. 
On the 25th of May, Castro, the prefect, re- 
ports that the petitioner ought to be excused 
from the usual procedure, as the prefecture 
had already taken and perhaps dispatched it, 
conformably to his solicitation, and that the 
reclamations of the residents of the pueblo, of 
which he had already informed the governor, 
really had no other design than to drive Cha- 
boya from the place he had occupied for many 
years, and were absolutely destitute of justice. 
It appears that, at the time this report was 
made, the prefect had already fulfilled the gov- 
ernor's order directing Chaboya to be con- 
served in his possession. On the 22d of May, 
two days after the governor's order, Castro ad- 



dressed to the alcalde of San Jose the follow- 
ing: 

"You are directed not to move the citizens 
Jose Parra and Pedro Chaboya from the place 
where they are established until the ejidos of 
this poblacion are regulated. 

"God and liberty. 

"S. Juan de Castro, 22d May, 1839. 

"Jose Castro. 

"Senor Alcalde del Pueblo de Alvarado." 

No further proceedings before the governor 
appear to have been taken, and it is admitted 
that no title was ever issued to Chaboya. Iu 
pursuance of the order of the prefect, an ar- 
rangement appears to have been made be- 
tween the alcalde of the pueblo and Chaboya, 
which was embodied in the following docu- 
ment: 

"Citizen Dolores Pacheco, Justice of the 
Peace of the Pueblo of San Juan de Alvarado: 
By superior order of the Hon. prefect of 
the First district, it is granted to the citizen 
Pedro Chaboya that he may dwell in the 
place called La Posa de San Bautista without 
building any house on foundations, or r still 
less, erectlug substantial structures, for the 
term of two years, subjecting himself to pay 
annually six dollars; and he must aid the 
work of bridges, or any other that may be 
beneficial to him. Dolores Pacheco. 

"Pedro Chaboya. 

"S. Jose G. de Alvarado, February 29, 1840." 

As the claim of Chaboya is founded on an 
alleged equity, arising from a long occupa- 
tion, by permission of the former government, 
of a tract of land with definite boundaries, it 
is essentia] to ascertain, if it be possible, to 
what land this permission to occupy referred. 
We have seen that, in his petition to the gov- 
ernor, Chaboya asks the ownership of what 
he "actually possesses." In a subsequent 
part of the petition he gives the boundaries 
of the land he solicits. They include a tract 
of about two square leagues in extent. The 
governor directs the prefect to arrange that 
the interested party may be conserved in the 
possession in which he finds himself of the 
land solicited. Two days afterwards, the 
prefect orders the alcalde not to remove the 
citizens, Jose Parra and Pedro Chaboya. 
from the place where they are established un- 
til the ejidos of the poblacion are regulated. 
It is urged, on the part of the claimant, that 
this permission to occupy by the governor, 
enforced by the order of the prefect, referred 
to the whole tract included within the bound- 
aries mentioned in Chaboya's petition. Such 
would undoubtedly be the natural construc- 
tion of the governor's order, and Chaboya's 
statement that he was actually in possession 
of the whole tract, by permission of the pre- 
fecture, seems to be confirmed by the report 
of Castro, that the prefecture, in his charge, 
had already dispatched the proceedings con- 
formably to Chaboya's situation, and that the 
opposition to him was unjust. 

On the other hand, the order of Castro to 
the alcalde refeis not to Chaboya alone, but 
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also to Parra, tlie latter of whom is stated, 
as we have seen in the remonstrance of the 
residents of the pueblo, to have been occupy- 
ing the land for some time at the date of 
Chaboya's memorial to the ayuntamiento, 
against which they protested. Had the pre- 
fect intended that Ohaboya should not be dis- 
turbed in the possession of the whole tract, 
or sobrante, between the pueblo and the 
lands of adjoining rancheros, it is not easy 
to see why Parra was included in the order 
to the alcalde. The language, too, of the 
prefect's order seems to imply merely a pro- 
hibition to remove Chaboya and Parra from 
the particular spot where they had estab- 
lished themselves, rather than a direction that 
they, or either of them, should be permitted 
to occupy exclusively a tract nearly two 
leagues in extent of the common lands of the 
pueblo. "You shall not remove the citizens, 
Jose Parra and Pedro Chaboya, from the 
spot (del punto) where they are established, 
etc.,"— seeming to indicate that they were 
merely to be allowed to reside on and culti- 
vate the place which they then occupied. 
But the license of the alcalde to Chaboya, 
which the latter signed and apparently ac- 
cepted, admits of no misconstruction. "By 
superior order of the Hon. prefect, it is grant- 
ed to the citizen Pedro Chaboya, that he 
dwell (que habite) in the place (en el parage) 
called Posa de San Juan Bautista, without 
building any house on foundations, or erect- 
ing permanent structures, for two years, sub- 
jecting himself to pay six dollars annually, 
etc." The remonstrance of the pobladores 
had been directed against the occupation by 
rhaboya, or any one else, of the land near 
the Posa, as they desired that no buildings or 
establishments of any individual should be 
placed there. The alcalde, however, by or- 
der of the prefect, gave to Chaboya the right 
to reside or dwell on the place for two years; 
but he was to make no permanent establish- 
ment upon it, as it belonged to the ejidos of 
the pueblo, and it was expected to be in- 
cluded within them when their limits were 
assigned. That this was the meaning and 
effect of the license is proved by Jose Fer- 
nandez. This witness states that he was sec- 
retary of Pacheco, and that he wrote the 
license; that it was signed by Chaboya; that 
no boundaries were given to him, the object 
being merely to give him permission to re- 
side at the edge of the Posa. 

It is urged by the counsel for the claim- 
ant that the description of the tract on which 
Chaboya was authorized to dwell as the place 
("el parage") called La Posa de San Juan Bau- 
tista, shows that a large tract was intended, 
the term "parage" being equivalent to "sitio," 
or "rancho." It is true that that expression 
is frequently used to indicate the large tracts 
of land solicited by and granted to the former 
possessors of this country. But it is an ex- 
pression of very indefinite import, and may 
as well signify the small piece of ground 
where Chaboya had his house and inclosures 



as the large tract he now claims. The same 
term is applied in the remonstrance of 1S38 
to the land occupied by Parra, and it is not 
pretended that his occupation extended to the 
whole tract now claimed by Chaboya. Sev- 
eral of the claimant's witnesses say, in gen- 
eral terms, that the place called La Posa de 
San Bautista, was bounded by the rancho of 
the Bernals, that of Narvaez, that of Antonio 
Chaboya, and by the pueblo, but they are 
unable to describe its boundaries, except by 
reference to those of the surrounding ranchos. 
They evidently suppose that it included all 
the sobrante lying between those ranchos and 
the pueblo, wherever the boundaries of the 
former might be. On the other hand, Antonio 
Bernal, Anto. Ma. Pico, Francisco Bernal, and 
Jose FerDandez testify that the place known 
as Posa de San Juan Bautista was a spring 
or marsh designated by that name, where the 
cattle of the vecinos of the pueblo went for 
water; that the name was never applied to 
any tract of land; that Chaboya never had 
any recognized limits, and never was recog- 
nized as having any greater rights than any 
other individual vecino. Fernandez, who was 
almost constantly in office from 1839 to 1850, 
says that he never knew of any boundaries 
known and recognized as those of Chaboya. 
Had there been such they would certainly 
have been known to him; that the land now 
claimed by Chaboya was never recognized as 
his by the pueblo or its authorities, and that 
he never had possession of the lands within 
the boundaries now claimed by him. All the 
witnesses called by the United States concur 
in the statement that the lands between the 
three ranchos named in Chaboya's petition to 
the governor were always recognized as pue- 
blo lands, and even the witnesses for the 
claimants admit that they were of the ejidos 
of the pueblo, and used and occupied by the 
community in common. Even Jose Noriega, 
though he states that "all that corner" was 
called La Posa, is unable to say how much 
land it contained; and he admits (answer to 
question 42) that "it had no limits." 

It is unnecessary further to recapitulate the 
testimony on this point. After a careful pe- 
rusal of it, I have been unable to discover that 
the term Posa de San Juan Bautista was 
ever applied to a tract of any definite and rec- 
ognized boundaries. Chaboya himself, though 
he asks in his petition to the governor for all 
the land bounded by the ranchos of the Ber- 
nals, the Narvaez, Joaquin Higuera, Antonio 
Chaboya, and five hundred varas at the side 
of the pueblo, does not apply to the tract so- • 
licited the name of La Posa, or any name 
whatever.. The fact seems to be^that Cha- 
boya settled near the spring or marsh of that • 
name, much to the dissatisfaction of some of 
the residents of the pueblo; that he applied 
for a grant for all the sobrante between the 
pueblo and the adjoining ranchos, which he 
failed to obtain, but was, by order of the pre- 
fect and license of the alcalde, allowed to 
continue his residence on the spot where he 
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had established himself, under certain restric- 
tions. But it is, perhaps, less important to 
inquire what were the limits of the tract 
known as La Posa, if any it had, than to as- 
certain whether Chaboya did in fact occupy 
and have the exclusive possession of any tract 
of determinate boundaries, of which he was 
the recognized owner, or, -at least occupant. 

On this, the vital point to be established by 
him, the proofs are, unfortunately for his pre- 
tensions, too plain to admit of doubt. It can- 
not be contended that Chaboya ever had ex- 
clusive possession of the land he now claims, 
except of such portions as he cultivated and 
enclosed. The whole tract se^ms to have been 
considered and used as the common lands of 
the pueblo. The cattle of Chaboya were not 
brought to the Tosa until 1842 or 1843, and 
then only to the number of some six or eight 
hundred. They undoubtedly ranged over the 
tract now claimed by him, and also at times 
wandered upon the adjoining ranchos. But 
so also did the cattle of the inhabitants of the 
pueblo, which were many times more numer- 
ous. That Chaboya cultivated various pieces of 
land in the vicinity of the Posa, and elsewhere, 
is admitted by all the witnesses. But it ap- 
pears that several others of the vecinos of the 
pueblo had similar cultivations in various 
parts of the tract now claimed by him. Fer- 
nandez swears (answer 38): "The Posa was 
always occupied by the cattle of the pueblo 
during this time (i. e. from 1839). I saw 
cultivations in front of the Posa, about three 
hundred varas from it, in 1S41, of one Buitron, 
of Miguel Mesa, of Gervacio Chaboya and 
Cruz Chaboya. I saw these four there culti- 
vating a good-sized patch of corn and water- 
melons. The land was open to all as common 
land, but notice always had to be given to the 
alcalde." Antonio Bernal testifies that he has 
known the land since he was old enough to 
know any thing. That he was not acquaint- 
ed with the boundaries of Pedro Chaboya. 
"He had no boundaries." The land was 
known and used as pueblo lands. "We had 
cattle there, the Pachecos, the Plores, the Pin- 
tos, Jose Feliz, the Sepulvedas and their broth- 
ers, the Mesas, and the people of the pueblo 
of San Jose. The Posa never was a rancho. 
It had no boundaries. Parra, Francisco Gar- 
cia, Sepulveda, Jose Bernal, had cultivations 
about a mile from Chaboya's house. They 
sowed there for two years by authority of the 
pueblo, but were turned out because they in- 
terfered with the cattle who came to drink 
at the Posa. I have attended Rodeos at the 
neighboring ranchos. Never knew the Posa 
considered as a rancho belonging to Pedro 
Chaboya. For all my lifetime I have consid- 
ered it as belonging to the pueblo. He never 
had any boundaries respected and known as 
such by the pueblo or any one else. Jose 
Noriega, Jose Antonio Alvisu, Justo Larios, 
Pedro Zepeda, P. Mesa, witnesses for the 
claimant, all acknowledge that the lands claim- 
ed in this case were part of the ejidos or 
common lands of the pueblo; and most of 



them admit that they were free to all the 
vecinos for occupation for pasturage or culti- 
vation by license of the municipal authorities. 
Jose Noriega (answer 52) says: "That Pedro 
Chaboya, having no title, could not have pre- 
vented the vecinos of the pueblo from grazing 
their cattle and cultivating the lands." Ques- 
tion 57: "Could not any of the vecinos who 
desired to do so have cultivated portions of 
said land, provided they did not interfere with 
or trespass upon the lands actually enclosed 
and cultivated by others?" Answer: "All the 
world could do it, though some asked the 
judge." Antonio Alvisu states that the land 
Chaboya was authorized to occupy, by permis- 
sion of the pueblo, was all he could occupy 
with his cattle. He occupied all the plain. 
The witness admits, however, that the cattle 
of the people of the pueblo ranged over the 
same lands. Justo Larios, in reply to ques- 
tion 28, "Would not those lands have been 
free for the occupation of any of the vecinos 
of the pueblo, either for the purposes of graz- 
ing or cultivation by a license of the municipal 
authorities, except so far as they were ac- 
tually occupied and cultivated by other ve- 
cinos under a similar license?" says, "I be- 
lieve so." Pedro Zepeda (answer to question 
40) makes the same statement, as does also 
Pedro Mesa (answers 31 and 32). I am not 
aware that any witness disputes the fact. 
That the large extent of land now claimed by 
Chaboya was not recognized as a rancho be- 
longing to him by any title either legal or 
equitable, and that his right to the posses- 
sion of it was not respected by his neighbors, 
nor admitted by the government or the pue- 
blo, is not only positively stated by numerous 
witnesses, but in some degree proved by evi- 
dence from the archives. In none of the 
grants of adjoining lands, or of the documents 
relating thereto, is Chaboya mentioned as a 
colindante or adjoining occupant. The Nar- 
vaez grant was made in 1844, and the pueblo 
is named as bounding it on the side which ad- 
joins the tract now claimed by Chaboya. If 
the rights, either possessory or proprietory of 
Chaboya, were generally known and recog- 
nized, it is strange that none of the disefios. 
the informes, or the grants of the ranchos up 
to the boundaries of which he now claims, 
make the slightest allusion to them. It also 
appears that, in 1844, Chaboya petitioned for 
two leagues of a tract called "Ztos Cerritos." 
This he failed to obtain. But if he was al- 
ready in possession of a tract of nearly the 
same extent, his title to which was recognized 
and respected, his motive for applying for 
another tract whereon to place the 600 or 800 
head of cattle he possessed, is not easily un- 
derstood. 

The statements of several of the witnesses 
principally relied on by the claimants to show 
the possession and occupation by Chaboya 
of the tract claimed are in some respects con- 
tradicted by their acts. It appears that, in 
1847, the authorities and inhabitants of the 
pueblo determined to divide up and distribute 
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• their common lands among the vecinos, in lots 
of 500 acres each. Among these lands was 
included the tract now claimed by Ohaboya. 
In the proceedings to effect this object, Jose 

-Noriega and Antonio Sunol assisted, so far 
as appears, without objection or protest against 
violating the rights of Ohaboya, and they 
each, together with Pedro Zepeda, another 
of the claimant's witnesses, obtained lots 
which they have since sold. In 1S49 Ohaboya 
himself appears to have protested against an 

.intrusion on his land by Salvador Castro; but 
he did not then or at any time pretend to have 
obtained a title, and bases his rights upon 
what he calls his tranquil occupation for more 
than ten years, and "the concession made by 
the political chief under the imposition of a 

• rent," evidently referring to the license to oc- 
cupy, given by the alcalde by order of the 
prefect What the nature of that occupation 
was we have already seen. 

It is urged, on the part of the claimant, that, 
though other persons cultivated portions of the 
land claimed by Ohaboya, none of them had 
fences or made settlements upon the land. 
They all lived in the town. It is not stated, 
I believe, by any of the witnesses, that these 
cultivations were fenced; nor is it stated that 
they were not. As it is admitted that the cat- 
tle of the pueblo and of Ohaboya ranged over 
the whole plain, it is extremely improbable 
that any one would have attempted to make 
cultivations unless they were protected by a 
.fence. That they resided in the town may 
be admitted. Ohaboya did not, because, con- 
trary to the wishes of the a remonstrant* in 
1838, he had obtained a license to dwell in 
the place called La Posa. But I am unibTe 
,to see how this circumstance even tends to 
show that he was the recognized possessor of 
all the land lying between the pueblo and the 
adjoining ranchos. It is also strenuously 
urged that the fact that the cattle of the 
pueblo ranged over the land claimed by Oha- 
boya, and that portions were cultivated by 
others, is of no importance to establish an ad- 
verse possession, for the cattle also roamed, 
and even some cultivations were made, on 
lands admitted to belong to adjoining ranchos. 
But the point is not whether the United 
States have shown an adverse possession by 
the pueblo, but whether the claimant has 
shown such an ancient, generally recognized, 
and undisputed exclusive possession of a tract 
of land, the boundaries of which were definite 
and respected by his neighbors, as will, in 
the admitted absence of a grant, entitle him 
to confirmation. 

It is said that this claim must be confirm- 
ed on the authority of TJ. S. v. Alvisu, 23 
How. [64 U. S.] 318. But the cases seem to 
me radically different. Alvisu applied in 183S 
for a grant of land and for permission to oc- 
cupy while the proceedings were pending. 
This permission was granted. In 1839, the 
order of the governor was exhibited to the 
prefect, who agreed to reserve the land, and 
that the claimant might occupy it. In 1840, 



the administrator of the mission of San Fran- 
cisco reported that the land was unoccupied, 
and that it did not belong to the mission or 
any private person. The testimony showed 
unequivocally, that Alvisu had occupied the 
land since 1S40, that he had cultivated and 
built a house upon it. The supreme court, in 
confirming the claim, observe: "No objection 
was made or is suggested why he should not 
have been a colGnist of that portion of the 
public domain. And no suspicion exists un- 
favorable to the continuity of his possession 
and claim. He has been recognized as pro- 
prietor of this land since 1840.*' But in the 
case of Ohaboya, strenuous and determined 
opposition to his obtaining a grant, or even 
residing on the spot he had selected, was 
made by the authorities of the pueblo from 
the beginning. Although Castro reported that 
this opposition was unjust, yet for some rea- 
son the governor refused to grant. And though 
by order of the' governor, the prefecture "ar- 
ranged" that he should be conserved in his 
possession, yet the license given by the al- 
calde and accepted by Ohaboya was only a 
permission to dwell at the spot, without erect- 
ing a house or permanent fixtures on the land. 
It does not purport to be a permission to oc- 
cupy a large tract with specified boundaries; 
and the testimony establishes, by a decisive 
preponderance of proof, that the place or 
"parage" called La Posa was not known as 
a rancho of definite limits. The exclusive 
occupation by Alvisu of the tract of which he 
obtained possession, and his recognition as its 
proprietor since 1S40, were not disputed. The 
evidence in this ease shows that Ohaboya had 
no exclusive occupation whatever; that the 
cattle of the pueblo roamed over the land; 
that portions of it were cultivated by the 
vecinos; that it was universally regarded as 
part of the ejidos of the pueblo, and free, 
as his own witnesses admit, to be occupied 
by any of the inhabitants, by permission of 
the judge, for purposes of grazing or cultiva- 
tion. That his failure to procure a title did 
not result from indifference or- carelessness, 
may be inferred from the fact that his license 
to reside at the Posa was obtained nearly a 
year after the date of his petition to the gov- 
ernor, and that nearly five years afterwards 
he contested with Pacheco the right of the 
latter to "Los Cerritos," and, failing in his 
suit, applied to the governor for a grant of the 
sobrante of that rancho. It is not to be sup- 
posed that he would, when thus anxious to 
obtain land, have omitted to secure, had it 
been possible, a grant of the tract for which 
he petitioned in 1839, and to have quieted for- 
ever all disputes between himself and the 
pueblo, with which, as the witnesses say, "he 
was always in question." 

In all the testimony I have been unable to 
discover any satisfactory evidence of the rec- 
ognition of Ohaboya's title, either hy the gov- 
ernment, the pueblo, or the adjoining ranch- 
eros. He was not, as Sunol says, molested by 
the pueblo, -but he does not appear ever to 



U. S. v. CHABOYA (Case No. 14,770; 



[25 Fed. Cas. page 376] 



have asserted or attempted to enforce any 
exclusive rights to the tract now claimed, 
except to the portions which he, like any other 
vecino, cultivated and enclosed. With that ex- 
ception, the land was used and considered as 
part of the "ejidos," nor does Chaboya ever 
appear to have given a rodeo, which would 
necessarily have involved the recognition of 
his boundaries as against the pueblo and the 
adjoining rancheros. Had the facts of the 
case been as supposed when the cause was 
first before the court, I should have had no 
hesitation in confirming this claim. But, aft- 
er a very attentive consideration of the testi- 
mony, and with the strongest desire to regard 
in the most favorable manner the pretensions 
of the claimant. I have been unable to see 
how the fact that he was permitted to live 
at the Posa under the license which has been 
produced, and the circumstance that he, in 
common with the inhabitants of the pueblo, 
permitted his cattle to roam over the plain, 
and cultivated portions of it, constitute, in the 
absence of any grant whatever, such an eq- 
uitable title as either the former or this gov- 
ernment is bound to respect and to perfect. 
The title of Chaboya to the 500-acre lot as- 
signed to him when the pueblo lands were dis- 
tributed, I understand to be not disputed by 
the United States. It includes his house and 
the larger portion of the land enclosed and 
cultivated by him. For that portion of his 
claim a decree of confirmation may be en- 
tered. 

I much regret that, when disposing of the 
question of jurisdiction, I expressed views of 
The equitable rights of the claimant which 
may have induced him to apply to congress 
for relief. Those views were founded on the 
original testimony in the cause. The further 
testimony subsequently taken was not exam- 
ined or considered, the attention of the court 
being exclusively directed to the question of 
jurisdiction. Under the act of congress it lias 
become my duty- to consider all. the evidence, 
and decide the case on its merits. This I have 
endeavored to do unaffected by any previous 
expressions of opinion, into which, under an 
imperfect view of the facts of the case, I 
may have been betrayed. 



Case No. 14,770. 

UNITED STATES v. CHABOYA. 

[Hoff. Op. 59; Hoff. Dec. 107.J 

District Court N. D. California. 1859. 

Mexican Land Gbaxt — Long and Continuous 
Occupation — Validity. 

HOFFMAN, District Judge. It appears 
from the proofs in this case that on the 11th 
of May, 1839, Pedro Chaboya presented a 
petition to Gov. Alvarado ; asking for a con- 
cession of the land which he then occupied 
by the permission of the prefecture of the 
district, and stating that the reclamations 
against him, addressed to the prefecture by 



the residents of the pueblo, were absolutely 
destitute of justice, as he in no way preju- 
diced their rights, and the land was vacant. 
On the 20th May, 1S39, Gov. Alvarado, by a 
marginal order, referred the matter to the 
prefecture, and directed that the interested 
party "should continue in the possession in 
which he finds himself, while the suitable 
procedure is going on." On the 25th May, 
1839, the prefect reports that the petitioner 
ought to be excused from the usual proce- 
dure, as the prefecture had already taken, 
and perhaps dispatched, it conformably to 
his solicitation. The prefect then goes on 
to observe that the reclamations which the 
residents of the pueblo have made, and of 
which he had verbally informed the gov- 
ernor, had no other design than to remove 
Chaboya from the place he had occupied for 
many years, on account of antipathy or prej- 
udice. With this report, the pro expediente 
terminates. In May, l&W, Chaboya appears 
to have made a second application for two 
leagues of land, which, however, seems to 
have been a different tract from that upon 
which in 1839 he had already been living 
several years. The expediente in this last 
case terminates with a report by Francisco 
Guerrere, dated February 14, 1S4G, and the 
grant seems never to have been issued. The 
claim before the court is for the lands first 
petitioned for, and which the governor gave 
him permission to continue to occupy. 

It appears by the testimony of Antonio 
Sunol that he has known the claimant for 
forty years; that he (claimant) has lived 
at the rancho called "Posa de San Juan Bau- 
tista," where he now resides, ever since* 1S37; 
that in that year he had two or three houses 
upon it, and 400 or 500 acres fenced in, which 
he has continued to cultivate up to the pres- 
ent time; that he now resides in one of the 
houses then upon the land, and that he has 
lived there to this day with his wife and 
seven or eight children. The witness states 
with some exactness the boundaries of the 
land occupied by Chaboya; that they were 
well known and recognized by his neighbors, 
the Bernals and Narvaes; that at the "ro- 
deos" of the adjoining ranchos the bounda- 
ries of the ranchos were mutually recognized 
and respected; and that during all the time 
the pueblo never molested him or denied his 
title. On his cross-examination, the witness 
states that he knows the boundaries of Cha- 
boya's land by knowing those of the sur- 
rounding rancnos; and that when he (wit- 
ness) had cattle on BernaPs rancho, they 
never, when giving a rodeo on the latter 
rancho, crossed the boundary line of Cha- 
boya. James Alexander Forbes testifies that 
he recollects when Chaboya occupied his 
land two or three persons opposed his doing 
so. on the ground that it belonged to the pu- 
eblo of San Jose; that the dispute was re- 
ferred to the prefect, who settled it in favor 
of Chaboya, on the report of the subprefect 
Sunol; that after this Chaboya was not mo- 
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lested, and lias continued to occupy the land 
to tbis day. None of the facts testified to 
by these witnesses are denied or disputed; 
at least no testimony has been taken to con- 
tradict them. The case presented therefore 
is: Has the claimant by the permission to 
occupy, given by the governor, followed by 
his long occupation and cultivation of the 
land, such an equity as the United States 
ought to respect? It appeal's to me that he 
has. When the United States forces took 
possession of California in 1S46, Chaboya 
was found, with his wife and family, living 
upon, cultivating and claiming to own a 
small piece of land (for Sunol swears it is 
about a league in extent), of which he had 
the undisputed possession for about nine 
years. Though he had never obtained a for- 
mal concession, yet he had occupied it first 
by permission of the prefect, and then by 
the permission of the governor, obtained 
seven years before. The governor himself 
testifies that he would have given Chaboya 
a. definitive title if he had asked for it; thus 
negativing the idea that Chaboya failed to 
obtain it by reason of the governor to grant. 
Prom Chaboya's first occupation of the land 
to the present time, a period of twenty-two 
years has elapsed, during which he has been 
living on it with his wife and numerous fam- 
ily. It seems to me that such an ancient 
possession the United States are bound to re- 
spect. 

If the equities of the case be alone consid- 
ered, this claim has a far more substantial 
foundation than many of the claims which, 
under decisions of the supreme court, this 
court has felt itself obliged to confirm. It 
cannot be pretended that the bare reception 
of a title paper signed by the governor for 
lands which the petitioner never, until long 
-after the conquest, occupied, or, perhaps, 
even saw, could create so strong an equity 
as the ancient occupation and cultivation, by 
permission of the authorities and with the 
acquiescence of all the neighbors, which are 
proved in this case. I therefore think that 
the claim should be confirmed for the tract 
of land occupied by the claimant, according 
to the boundaries thereof, as shown in the 
deposition of Antonio Sunol. A decree must 
be entered accordingly. 

[For a subsequent proceeding in this litigation, 
see Case No. 14,769.] 



Case 3STo. 14,771. 

UNITED STATES v. CHAFFEE. 

[4 Ben. 330.] * 

District Court, N D. New York. Oct., 1870. 

Withholding Pension' — Construction of Stat- 
ute—Pleading—Guardian. 

1. The last clause of the 13th section of the 
-pension act of July 4, 1864 (13 Stat. 389). is not 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



limited to offences under that act, and an agent 
who withholds from a pensioner a pension, grant- 
ed by an act passed subsequent to the act of July 
4, 1864, is indictable under it. 

2. Where a pension agent was found guilty, 
under that clause of the act of July 4, 1864, un- 
der an indictment, which alleged that two minor 
children were pensioners, and that the accused 
had been employed as agent of V., the guardian 
of the minors, to collect the pension, and that the 
pension had been paid to him, and that it was 
his duty to pay the same to the guardian, which 
he had refused to do; and the pension- certificate, 
which was in evidence, showed that the pension 
was "payable to V., as guardian of the minors;" 
and a motion was made to arrest the judgment: 
Hel<L, that the guardian might perhaps, on the 
certificate, be properly considered as the pension- 
er, in her representative capacity; but that this 
motion must be determined on the language of 
the indictment, and as the indictment alleged 
that the minors were the pensioners, and did not 
allege a withholding of the pension from them, 
but from Y., it did not state any offence against 
the act, and the judgment must be arrested. 

[This was an indictment against La Fayette 
Chaffee. Heard on motion in arrest of judg- 
ment] 

W. Dorsheimer, U. S. Atty. 
Oscar Folsom, for defendant. 

HALL, District Judge. The defendant was 
tried, at the present term, upon an indict- 
ment charging him with wrongfully with- 
holding moneys received by him, as the 
attorney or agent of the guardian of two 
minors, in payment of the pension granted to 
such minors by the United States. He was 
found guilty, and thereupon moved in arrest 
of judgment, upon the ground that the case 
is not within the 13th section of the act of 
July 4, 1SG4, on which the indictment is 
founded, because the act under which such 
pension was granted was not passed until 
after the passage of the act of 1864; and al- 
so on the ground that the indictment is in- 
sufficient to bring the case within the provi- 
sions of that section. 

The indictment contains but a single count, 
by which the grand jurors, upon their oaths, 
present that one Stephen Williams was here- 
tofore a private soldier, in the service of the 
United States of America; that on the 8th 
day of May, one thousand eight hundred and 
sixty-six, said Stephen Williams* died, by 
reason of wounds received and diseases con- 
tracted while in the service of the United 
States, as aforesaid, and in the line of duty, 
as aforesaid; that the said Stephen Williams, 
at the time of his death, as aforesaid, left two 
minor children, him surviving— to wit, John 

C. Williams, who will be sixteen years of 
age on the 8th day* of December, A. D. 1871, 
and Emma J. Williams, who will be sixteen 
years of age on the 17th day of June, A. 

D. 1874; that one Julia Yoelker, at the time 
of the finding of this indictment, was, and 
for more than two years prior thereto, has 
been the guardian of said minor children, duly 
appointed and qualified, and acting as such 
guardian of said John C. Williams and Emma 
J. Williams. 
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"And the jurors aforesaid, upon their oaths 
aforesaid, do further present, that, by rea- 
son aforesaid, the said minor children, John 
C. Williams and Emma J. Williams, and 
each of them, on the 8th day of May, one 
thousand eight hundred and sixty-six, be- 
came and were entitled to have and receive 
a pension from the United States of America, 
at the rate of eight dollars per month, and 
an additional sum of two dollars per month, 
for each of said minor children, until sixteen 
years of age, pursuant to, and by virtue of, 
an amendment to an act of congress, approv- 
ed on the 14th day of July, one thousand 
eight hundred and sixty-two [12 Stat. 566], 
entitled 'An act to grant pensions/ That, on 
the 17th day of July, one thousand eight 
hundred and sixty-eight, said pension, paya- 
ble semi-annually at the rate aforesaid, to 
which the said minor children were entitled 
as aforesaid, had been duly granted and al- 
lowed by the United States of America, to 
said minor children. That on the fourth 
day of March, one thousand eight hundred 
and sixty-eight, said Julia Voelker, as such 
guardian, became and was justly entitled to 
have and receive from the United States of 
America a payment of said pension, amount- 
ing to the sum of two hundred and twenty 
dollars, aud the said Julia Voelker, as such 
guardian, had a just and lawful claim against 
the United States therefor, pursuant to the 
act of congress aforesaid. 

"And the jurors aforesaid, upon their oaths 
aforesaid, do further present, that hereto- 
fore, to wit, before the 4th day of March, A. 
D. 18(58, said Julia Voelker, as such guardi- 
an, as aforesaid, did employ and authorize 
one La Fayette Chaffee, of Loekport, as her 
agent and attorney, and the said Julia Voel- 
ker did then and there duly execute and de- 
liver to the said La Fayette Chaffee a suffi- 
cient power of attorney, to enable him to 
obtain and receive, from the said United 
States, said two hundred and twenty dol- 
lars, due to said minor children, and to said 
Julia Voelker, as aforesaid; and the said La 
Fayette Chaffee did then and there under- 
take and agree to and with the said Julia 
Voelker, as such guardian, to obtain and re- 
ceive the moneys aforesaid, due and payable 
as aforesaid, to said minor children, and to 
said Julia Voelker, by reason thereof, and to 
pay over and deliver to the said Julia A'oel- 
ker the amount of the said pension due and 
payable to said minoi children, and to her 
as aforesaid, and it was the duty of the said 
La Fayette Chaffee to pay over and deliver 
to said Julia Voelker, such guardian, as 
aforesaid, the amount of saia pension, due 
and payable as aforesaid, when the same 
should be paid to him, said La Fayette 
Chaffee, pursuant to the act of congress, as 
aforesaid, and the power of attorney afore- 
said. 

"And the jurors aforesaid, upon their oaths 
aforesaid, do further present, that after- 
wards, to wit, before the eighth day of Au- 



| gust, one thousand eight hundred and sixty- 

, eight, the said La Fayette Chaffee, such agent 

and attorney, as aforesaid, did make out, and 

cause to be executed, the papers necessary to 

enable said Julia Voelker, as such guardian, 

, as aforesaid, through her agent and attorney 

! as aforesaid, to obtain and receive said two 

hundred and twenty dollars, such pension, 

I due as Aforesaid, and such proceedings were 

j duly had in the premises, by the said La 

Fayette Chaffee, such agent and attorney, as 

aforesaid; that heretofore, and on the 8th 

day of August one thousand eight hundred 

; and sixty-eight, said two hundred and twenty 

dollars, due and payable, as aforesaid, to said 

minor children, and to said Julia Voelker, 

; was duly paid by the United States to the 

' said La Fayette Chaffee, such agent and at- 

j torney, as aforesaid, as and for and being 

; the aforesaid pension, which the said minor 

children, and the said Julia Voelker, as such 

guardian, as aforesaid, was, as aforesaid, 

duly and justly entitled to have and receive, 

as aforesaid, from the United States of Amer-, 

ica; and it then and there became, and was, 

the duty of said La Fayetle Chaffee, such 

agent and attorney, as aforesaid, to imme- 

[ diately pay over and deliver to the said Julia 

| Voelker, such guardian, as aforesaid, said 

| sum of two hundred and twenty dollars, such 

pension, as aforesaid, as he, the said La 

; Fayette Chaffee, such agent, as aforesaid. 

1 then and there well knew. 

"And the jurors aforesaid, upon their oaths 
, aforesaid, do further present, that heretofore, 
- and on divers days, and at divers 'times, be- 
tween said eighth day of August, one thou- 
, sand eight hundred and sixty-eight, and the 
, finding of this indictment, the said Julia 
Voelker, as such' guardian, as aforesaid, at 
said Loekport aforesaid, duly demanded of 
and, from the said La Fayette Chaffee, such 
agent and attorney, as aforesaid, the payment 
of the said sum of two hundred and twenty 
dollars, the said pension, due and payable to 
the minor children, and to said Julia Voelker, 
as aforesaid, but that the said La Fayette 
Chaffee, such agent and attorney, as afore- 
said, has hitherto, and during all said times, 
i refused, and still refuses, to pay over or de- 
; liver or to account to the said Julia Voelker, 
t as such guardian, as aforesaid, the said sum 
( of money, or any part thereof, except the 

sum of twenty dollars. 
< "And the jurors aforesaid, upon their oaths 
aforesaid, do further present, that the said 
, La Fayette Chaffee, of Loekport, of Niagara 
county, with force and arms, etc., heretofore, 
to wit, on the eighth day of August, one 
thousand eight hundred and sixty-eight, at 
said Loekport, of Niagara county, In said 
Northern district of New York, and within 
the jurisdiction of this court, and at divers 
and sundry times, between that day and the 
finding of this indictment, and while the 
said La Fayette Chaffee was such agent and 
attorney of the said Julia Voelker, guardian 
of said minor children, as aforesaid, did 
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feloniously and wrongfully withhold from the 
said John 0. Williams and Emma J. Wil- 
liams such pensions, as aforesaid, and from 
the said Julia Voelker, such guardian, as 
aforesaid, a part of the aforesaid pension, 
so as aforesaid allowed, and due and pay- 
able, as aforesaid, to wit, two hundred dol- 
lars of said two hundred and twenty dollars, 
which had heen so, as aforesaid, paid by the 
United States of America to the said La 
Fayette Chaffee, as said agent and attorney, 
as aforesaid, as and for the said pension of 
the said minor children, such pensioners, as 
aforesaid, and which was so, as -aforesaid, 
due and payable to the said .Julia Voelker, as 
such guardian, as aforesaid, and which ( it 
was the duty of him, the said La Fayette 
Chaffee, as such agent and attorney, as afore- 
said, to have paid over to the said Julia 
Voelker, as such guardian, as aforesaid, he, 
the said La Fayette Chaffee, agent and at- 
torney, as aforesaid, at the time of his so 
withholding the aforesaid part of the said 
pension then and there, to wit, at Lockport 
aforesaid, in the district and within the juris- 
diction aforesaid, well knowing such last- 
mentioned withholding of the aforesaid pen- 
sion to be wrongful and unlawful, contrary 
. to the statute of the United States of Amer- 
ica in such case made and provided, against 
the peace of the United States and their dig- 
nity." 

The act of July 14th, 1862, referred to in 
the indictment, provides for granting pen- 
sions in certain cases, and the act of July 4, 
1804— which is entitled, "An act supplemen- 
tary to the act of 1862"— also provides for 
granting pensions in some cases not provided 
for in the act of 1862; but neither provides 
for the grant of a pension to the children of 
a deceased soldiei-, after the marriage of his 
widow who had been entitled to receive a 
pension during her widowhood. 

After several sections, modifying, in several 
respects, the then existing laws in regard to 
pensions, the 13th section of the act of 1864 
provides, s "that any agent or attorney who 
shall directly or indirectly demand or receive 
any greater compensation for his services un- 
der this act than is prescribed in the preced- 
ing section of this act, or who shall coutract 
or agree to prosecute any claim for a pen- 
sion, bounty, or other allowance, under this 
act, on the condition that he shall receive a 
per centum upon any portion of the amount 
of such claim, or who shall wrongfully with- 
hold from a pensioner, or other claimant, the 
whole or any part of the pension or claim al- 
lowed and due to such pensioner or claimant, 
shall be deemed guilty of a high misdemean- 
or, and, upon conviction thereof, shall, for 
every such offence, be fined, not exceeding 
three hundred dollars, or imprisoned, at hard 
labor, not exceeding two years, or both, ac- 
cording to the circumstances and aggravation 
of the offence." 

On the 3d of March, 1865 [13 Stat. 499], by 
an act entitled, "An act supplementary to 



the several acts relating to pensions," it was 
provided (section 4), "That if any officer or 
other person named in the first section of an 
act entitled, 'An act to grant pensions,' ap- 
proved July fourteen, eighteen hundred and 
sixty-two, has died since the fourth day of 
March, eighteen hundred and sixty-one, or 
shall hereafter die, by reason of any wound 
received or disease contracted while in the 
service of the United States, and in the line 
of duty, his widow, or if there be no widow, 
or in case of her death or marriage, without 
payment to her of any part of the pension 
hereinafter mentioned, his child or children, 
under sixteen years ot age, shall be entitled 
to receive the same pension as the husband 
or father would have been entitled to under 
said act, had he been totally disabled, to 
commence from the death of the husband or 
father, and to continue to the widow during 
her widowhood, oi to the child or children un- 
til they severally attain the age of sixteen 
years, and no longer. Provided, that when 
such pension has been, or shall hereafter be, 
paid to the widow, such child or children shall 
only be entitled to receive the pension, to 
commence from the death or marriage of such 
widow, and to continue as aforesaid." It 
was under the provisions of this act that the - 
pension referred to in the indictment was 
granted. 

Under the several statutes above referred 
to, it was insisted, by the counsel for the de- 
fendant, that the judgment ought to be ar- 
rested, on the grounds before stated. These 
grounds will be considered in their order. 

It is very clear that the 13th section of the 
act of 1864, before alluded to, is limited in 
its operation, so far as the first two classes 
of the offences punishable under that sec- 
tion are concerned; but this results from the 
fact that, in respect to each of these classes, 
the words "under this act" are appropriate- 
ly and expressly used for that purpose. 
These words are omitted, ex industria, in 
that part of the section under which the in- 
dictment in this case was intended to be 
framed; and* there are no other words of 
limitation or restriction to limit its opera- 
tion to pensions granted under the same act. 
The term "pensioner" is general, and as there 
is no limitation or restriction in this part of 
the section (as there was in the other parts 
of it), the withholding of a pension granted 
under an act subsequently passed is clearly 
an offence under this section, as much as if 
it had been granted under the provisions of 
the act of 1864. 

The other question is a more serious one, 
and may not be entirely free from doubt. 
So far as the offence of withholding a pen- 
sion is concerned, the 13th section of the 
act of 1864 provides for the punishment of a 
party who wrongfully withholds, from a pen- 
sioner, the whole or any part of the pension 
allowed and due to such pensioner, and does 
not in any way provide for any other case 
of withholding a pension. Now the indict 
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meut, iu this ease, in the statements made by 
way of inducement, avers that the minor 
children of the deceased soldier became and 
were entitled to the pension therein men- 
tioned; that it had been duly granted and 
allowed by the United States to such minor 
children; and, although there is some Ian 
guage in this portion of the indictment which 
would indicate that the person who drew the 
indictment had some vague idea that the in- 
dictment might be supported upon the 
ground that ilrs. Voelker, the guardian of 
the minor children, was a claimant, and had 
<i claim against the United States, which the 
defendant had withheld, the portion of the 
indictment which directly charges the of- 
fence, only charges the offence of withhold- 
ing from the pensioners and their guardian a 
part of the pension before referred to, and 
not the wrongfully withholding of a claim 
from the guardian, as a claimant. With- 
holding the pension from the pensioners is 
therefore the offence, if any, charged in the 
indictment In directly charging the offence, 
it is alleged that while the said La Fayette 
Chaffee was such agent and attorney of the 
said Julia Voelker, guardian of said minor 
children, "he feloniously and wrongfully 
■ withheld from the said John C. Williams 
and said Emma J. Williams, such pensioners, 
us aforesaid, and from the said Julia Voel- 
ker, as such guardian," a part of such pen- 
sion, which (the indictment alleges) was due 
and payable to the said Julia Voelker, as 
such guardian, as aforesaid; and which (as 
the indictment also alleges) it was the duty 
of him, the said La Fayette Chaffee, as such 
agent and attorney aforesaid, to have paid 
over to the said Julia Voelker, as such guard- 
ian, as aforesaid. The indictment had before 
alleged, by way of inducement, that the de- 
fendant was employed as the attorney and 
agent of such guardian (not of the minor 
children); that said Julia Voelker (without 
adding as such guardian) executed and de- 
livered to said defendant a power of attor- 
ney to enable him to obtain and receive such 
pension; that the pension had been paid to 
him as such agent and attorney; that it 
was the duty of the defendant to pay the 
moneys received to such guardian. The 
demand of payment alleged is a demand to 
pay to her, as such guardian, and the refusal 
to pay alleged is a refusal to pay to her as 
guardian. If, then, as is expressly stated, 
both by way of inducement, and in directly 
charging the offence, it was the duty of the 
defendant to pay the moneys received to the 
guardian, it was not his duty to pay them to 
the pensioners. There could be no wrong- 
ful or unlawful withholding of the pension 
from the pensioners; for, upon the face and 
frame and language of the indictment, they 
were not entitled to receive it from the de- 
fendant, or even otherwise, except as it 
might be paid to them by a guardian ap- 
pointed by and responsible to the state au- 
thorities. 



It is suggested, in the written brief or ar- 
gument furnished by the second assistant of 
the district attorney, since the oral argument 
of the motion, and since the above was writ- 
ten, that, "by the express terms of the pen- 
sion certificate, introduced in evidence, the 
i pension was payable to Julia Voelker, as 
guardian of the minor children;" that the 
guardian was the only person who could au- 
thorize an agent to procure the pension mon- 
ey from the United States, and the only per- 
son who could properly demand, from the 
agent, the money in question; and that she 
was the only person to whom the agent was 
authorized to pay the money; and that the 
words, "and Julia Voelker, such guardian, as 
aforesaid," in the charging clause, may be 
rejected as surplusage, as the indictment ex- 
pressly charges that the pension money was 
withheld from the children. 

The fact in regard to the terms of the pen- 
sion certificate may be as stated; and per- 
haps the guardian may, in that case, be prop- 
erly considered as the pensioner, in her rep- 
resentative capacity; but if so, it can make 
no difference upon this motion. The mo- 
tion in arrest must necessarily be determined 
upon the allegations of the indictment alone. 
The indictment, as has been seen, alleges 
that the minor children were the persons en- 
titled to the pension, and that it was granted 
to them, and not to their guardian; and 
they are expressly designated as the pension- 
ers throughout the indictment. If the indict 
ment had been differently drawn, in accord- 
ance with the fact suggested, a different 
question would have been presented; but, as 
the case now stands, the judgment must be 
arrested. 



Case No. 14,773. 

UNITED STATES v. CHAFFEE et al. 

[2 Bond, 110.3 * 

District Court, S. D. Ohio. Oct. Term, 18G7. 

Criminal Law— Evidence— Presumption' of 
Fraud. 

It is not competent for the government to prove 
as a fact from which fraud may be presumed* 
that the pecuniary circumstances of a distiller 
were apparently improved while engaged in dis- 
tilling during a period when such business was 
not profitable. 

This was a suit by the United States, in 
which a large amount was claimed for un- 
paid duties on whisky manufactured by de- 
fendants [Highland D. Chaffee and others] at 
Tippecanoe, in Ohio, which it was alleged 
was sold by them in fraud of the internal 
revenue laws. A great mass of testimony 
was introduced, and the case occupied the 
court and jury for upward of five weeks. 
The charge of the court was necessarily of 
great length, and would occupy too much 
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space for a full report. One question arose 
in the progress of the case believed to be 
novel in its character, which the reporter 
thinks it proper to publish. That question 
was, in substance, whether in a suit charging 
fraud in a distiller in failing to pay the legal 
tax on manufactured whisky, it is compe- 
tent for the government to prove as a fact 
from which the alleged fraud may be pre- 
sumed, that the defendants, in a compara- 
tively brief period, while distilling was un- 
profitable, amassed sufficient wealth to pro- 
duce a marked change in their pecuniary 
circumstances. The court overruled the in- 
quiry, and stated the following as the grounds 
of its decision. 

Durbin Ward, Dist. Atty. 

Job E. Stevenson and John Dunlevy,.for 
defendants. 

LEAVITT, District Judge. This is a new 
question, so far at least as this court is con- 
cerned, and no authorities have been pro- 
duced which throw any light upon it. The 
question is asked of the witness upon the 
stand, whether within a given time stated to 
him, the business of distilling, honestly con- 
ducted, was profitable or otherwise. And 
the district attorney has stated that this 
question, if admitted, is to open the door to 
further investigation in regard to the pecun- 
iary circumstances of these defendants at 
one period of their lives as compared with 
their circumstances at another time. And 
the question is, whether this line of inves- 
tigation shall be gone into. It is to be ob- 
served in the first place, that though this is 
a case in the name of the government of the 
United States, the rules of evidence which 
must control the action of the court and 
jury are precisely the same as in a contro- 
versy between individuals. The government 
is entitled to no immunity from the opera- 
tion of principles of law applicable to judi- 
cial trial. It is incumbent on the government 
to substantiate the allegations set forth in 
the declaration upon which it seeks to hold 
the parties implicated liable. There are, in 
the declaration under which this case is pro- 
ceeding, certain allegations of fraud commit- 
ted by these defendants, with a view to evade 
the just payments of duties owing from them 
as manufacturers of whisky. We have heard 
much of whisky frauds committed in va- 
rious parts of the country, and there is no 
doubt that they have been very extensive, 
and have operated greatly to the injury of 
the finances of the government, as well as 
prejudicially to others who are honestly pur- 
suing that business. These considerations, 
however, have no relevancy to the strict legal 
question now propounded to the court. 
However desirable it may be (and I concur 
fully with all that is said in regard to the 
desirableness of exposing these frauds and 
holding those responsible who have commit- 
ted them), the rules of evidence, as recog- 
nized by courts and applicable to judicial 



proceedings, can not be departed from for 
the purpose of reaching such cases. It is 
better that parties charged with these frauds 
should escape than that the well-settled rules 
of law in regard to judicial trials should be vio- 
lated. The objection— and as it seems to me 
a conclusive one — against the investigation 
proposed is this: that it involves a clear in- 
fraction of a rule of evidence applicable to 
judicial trials, which is that mere collateral 
issues are to be avoided. And this rule is 
founded not only on principle, but upon expe- 
diency. It must necessarily lead to inves- 
tigations that would be almost interminable 
in their duration, if evidence is admitted 
outside of the merits of the case, or which, 
if it bears at all upon the issue, is so remote 
in its operation that it would be entitled to- 
no weight with the jury. Courts invariably 
exclude that kind of testimony. Now the ob- 
jection to going into the inquiry whether- 
these defendants have made money in their 
distilling operations is that it would lead to 
collateral investigations which would be- 
without end. In this case there are four in- 
dividuals charged as implicated in this fraud- 
The investigation proposed would necessar- 
ily lead to an inquiry into the pecuniary con- 
cerns and business transactions of each or 
these four individuals, and it would lead, 
furthermore, into a general inquiry as to the 
profits of distilling. This would also neces- 
sarily open the door to the examination of all 
the distillers in this region upon the point 
whether the business within certain periods 
of time was profitable or otherwise. Now, in 
the view I have suggested, it seems to me 
that this line of investigation can not be en- 
tered upon. It would moreover necessarily 
lead to the inquiry whether these defendants 
had other sources of profit arising from other 
business, or from speculation; whether in 
fact they had other means of accumulating 
property independent of their distilling oper- 
ations. I freely; concede to the counsel for 
the government* that there might be indica- 
tions so clear and so marked, that to a cer- 
tain extent evidence of this kind might be 
adduced. These parties, however, are not 
charged criminally. They are not charged 
with embezzlement. That crime is where an 
individual fraudulently and feloniously ap- 
propriates property belonging to another to- 
his own use; that is the definition of that 
offense; but clearly there can be no pretense 
that that charge is involved as against the 
defendants. The property in question was 
theirs, subject, of course, to the claim for the- 
duties and taxes imposed by law; but it was 
their property, and within their control, un- 
der certain statutory limitations, and there 
can be no pretense of a charge of embezzle- 
ment against them. Now, the case referred 
to by the United States attorney, and or 
which I have an indistinct recollection, hav- 
ing seen it briefly reported in a paper, I be- 
lieve, was an indictment against a quarter- 
master for embezzling the property of the- 
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United States, and appropriating it to his 
own use and benefit. The district attorney 
is right in saying that in that case the court 
before which it was tried admitted evidence 
to show that this quartermaster had been 
previously in limited pecuniary circumstan- 
ces, and that very suddenly his position with 
regard to pecuniary matters seemed to be 
changed, and instead of living in an humble, 
and economical way, the proof was, if I re- 
member right, that he had taken a very ex- 
pensive house in the city of New York; that 
it was superbly furnished; that he kept a 
carriage, and had outriders, and was living 
in a style altogether beyond the reach of one 
who received but a limited salary. Under 
these circumstances it is not strange that 
the court should have received the testimony 
upon a charge of embezzlement of public 
property, but it is quite clear that the prin- 
ciples of that case are not applicable to the 
present. This is, in form at least, a civil ac- 
tion; and as I observed before, the govern- 
ment is bound to prove the allegations upon 
which it predicts the charge of fraud. It 
must furnish data to the jury, by which 
they can estimate the amount due the govern- 
ment from the defendants charged with hay- 
ing fraudulently reported the amount of 
whisky they have distilled; and the mere cir- 
cumstance, if it be true, that these parties 
have accumulated a fortune within the last 
few years, seems to me so remote in its bear- 
ing upon the issue presented to the jury as 
to be inadmissible. There is an objection, 
and a very decided one, to the admission of 
testimony as to public rumor, in regard to 
the pecuniary circumstances of these defend- 
ants. Public opinion and mere rumors are 
wholly unreliable as to the pecuniary circum- 
stances of men. There is a very strong ten- 
dency in the public mind, for some reason 
that I can not wholly explain, to overrate 
the wealth and the pecuniary condition of 
men in the community; and such testimony, 
I think, should never go to a jury to estab- 
lish that fact. Upon the whole, without 
going further into the consideration of this 
question, on the ground I have indicated, 
that it must involve, necessarily, collateral 
facts and issues not pertaining to the issue 
upon which the jury are to pass, I consider 
that the evidence is not admissible. 

The general principle on this subject is 
very clearly stated by Mr. Greenleaf in treat- 
ing of the'admissibility of evidence. He lays 
it down as a rule that all evidence must be 
pertinent to the issue; and evidence of col- 
lateral facts, which affords no reasonable 
presumption or inference as to the principal 
fact or matter in dispute, must be excluded. 
The principal fact, or matter in dispute here, 
is the alleged fraud charged against these 
defendants— that they have been fortunate in 
their business operations, or otherwise, it 
seems to me, is so remote from this issue as 
not to be admitted as evidence. 

[See Case No. 13,773.] 
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UNITED STATES v. CHAFFEE et al. 

[2 Bond, 147.] * 

Circuit Court, S. D. Ohio. Feb. Term, 18(>8. 

New Trial— Verdict against Evidence — Joint 
Action — Weight op Evidence— Cumula- 
tive Evidence— Corrupt Jurok. 

1. A motion for a now trial is an appeal to the 
discretion of the court, and if there tiro any 
grounds for the apprehension that injustice has 
been done to the defendants, by a verdict for a 
large amount found against them by the jury, 
and that a different result would follow from a 
second trial, it is the duty of the court to grant 
it. 

2. If, in a joint action of tort, a verdict is ren- 
dered against all the defendants, when as to one 
there was no evidence, it is a verdict against evi- 
dence, and may be set aside on that ground. 

3. Where, in an action in tort, against several 
defendants, they sever in their pleas, and assert 
different defenses to the suit, if a verdict is re- 
turned against all, and there is no testimony 
against one, the case may be non prossed as to 
him, and judginei* entered against the others. 

4. There are authorities that where the plea 
is joint this may oe done, but as to that point 
there is some conflict. If this was the only 
ground of exception to this verdict the court 
would overrule it. and refuse a new trial upon 
the agreement of the district attorney to enter 
a nolle prosequi a? to William M. Chaffee. 

5. Where a jury give credence to the testimony 
of two witnesses for the United States as against 
the testimony of nine unimpeached witnesses for 
the defendants, they decide against the weight of 
the evidence, and it is a ground for a new trial. 

0. The doctrine is, that testimony merely cu- 
mulative does not. in general, afford a sufficient 
ground for a new ..i-ial, but in a case of great im- 
portance, involving large interests, courts have 
given a liberal construction to the rule, and re- 
ceived such testimony on an application for a 
new trial. 

7. The law does not tolerate the slightest taint 
of corruption, or the least impropriety of conduct 
on the part of a juror, and proof that one juror 
has disregarded the obligations resting upon him 
and has acted corruptly so infects a verdict with 
fraud as to make it a nullity. 

[This was an action of debt by the United 
States against Highland IX Chatf ee and others 
for the penalty for the illegal manufacture of 
whisky. See Case No. 14,772. There was a 
verdict in favor of the United States for $253.- 
200. Case unreported. The case is now heard 
upon motion for new trial.] 

Durbin Ward, Dist. Atty. 

Job E. Stevenson, for defendants. 

LEAVITT, District Judge. This is a mo- 
tion, by the defendants, to set aside the ver- 
dict returned in this case, and for a new trial. 
There are numerous grounds stated as the 
predicate of this motion. In stating the con- 
clusions of the court, it will not be necessary 
to notice, in detail, all the grounds set forth 
in the motion on file. I shall refer only to 
those that seem to be conclusive as to the prop- 
er action of the court. 

It may be remarked, preliminarily, that the 
suit was instituted jointly against the defend- 

i [Reported by Lewis H. Bond, Esq.. and here 
reprinted by permission.] 
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ants, for au alleged fraud committed by them, 
in failing, as distillers, to make due returns of, 
and pay the duties upon, whisky manufac- 
tured by them at their distillery at" Tippeca- 
noe, in this state, whereby they incurred a 
penalty of four dollars a gallon on the spirits 
which they did not return, and on which they 
<lid not pay the legal duty. On the trial, the 
district attorney abandoned the first and sec- 
ond counts of the declaration, and the case 
was submitted to the jury on the third count 
only, which alleged, in substance, that, be- 
tween February 1, 1865. and September 1, 
1S66, the defendants manufactured and had 
on hand twenty-four thousand nine hundred 
gallons of distilled spirits, subject tcP a duty 
of two dollars on each gallon, which they 
fraudulently sold or disposed of, without mak- 
ing a return of the same, and without paying 
the legal tax thereon; whereby they incurred 
a penalty of four dollars on each gallon, 
amounting in the whole to $99,600. The de- 
fendants joined in a plea of not guilty, and the 
ease was submitted to the jury on that issue. 
After a prolonged and laborious investigation 
of the facts, and extended arguments of coun- 
sel, the jury returned a verdict against the de- 
fendants for $253,200. It may be aptly re- 
marked here that on a motion to set aside a 
verdict for so large a sum, involving, as it 
does, the entire pecuniary means of all the de- 
fendants, and so largely in excess of the 
amount claimed by the United States, on the 
count of the declaration upon which the case 
was put to the jury, the court is under strin- 
gent obligations to exercise some measure of 
liberality in passing on the motion for a new 
trial. The motion is an appeal to the discre- 
tion of the court, and if there are any grounds 
for the apprehension that injustice has been 
done to the defendants in the large amount 
found against them by the jury, and that a 
different result would follow from a second 
trial, it is the duty of the court to grant it. 

One reason prominently urged by the de- 
fendants' counsel as a ground for the present 
motion, is that the verdict is excessive, and 
against the weight of the evidence. In sup- 
port of this reason, it is urged, first, that 
against William M. Chaffee, one of the de- 
fendants, there was no evidence implicating 
him in the alleged fraud; second, that as 
against the other defendants, die verdict is 
greatly in excess of the amount for which the 
defendants, from the weight of the testimony, 
can be held liable. In reference to the ver- 
dict as against the defendant, William M. 
Chaffee, it is not controverted by the counsel 
for the United States, that there was no evi- 
dence which connected him with the alleged 
frauds. It is clear from the testimony that 
the evidence did not justify a verdict against 
him, and that as to him the verdict should 
have been not guilty. In its charge to the 
jury, the court distinctly stated that if they 
found the evidence of the fraud charged did 
not prove the fact as to one or more of the de- 
fendants, and that the other defendants were 



guilty, they were authorized to return their 
verdict to meet that case. The jury, act- 
ing on the principle, as the court is advised, 
that as all the defendants had joined in a plea 
of not guilty, all were jointly responsible if 
fraud was made out against any of them, re- 
turned their verdict, without any discrimina- 
tion in favor of William M. Chaffee. Now, 
the law is, that if, in a joint action, a verdict is 
rendered against all the defendants, when as 
to one there was no evidence, it is a verdict 
against evidence, and may be set aside on that 
ground. But it is proposed by the district 
attorney in case the verdict shall not be set 
aside, to enter a nolle prosequi as to William 
M. Chaffee, and take a judgment against the 
other defendants. The question whether a 
nolle prosequi can be entered, and judgment 
taken on the verdict against the other defend- 
ants, has been investigated by counsel, and 
many authorities have been cited in their 
briefs. I do not propose to notice the numer- 
ous references made to the books touching this 
question. I have, however, carefully looked 
at the authorities, and find they are not har- 
monious on the point. Where, in an action in 
tort against several defendants, they sever in 
their pleas, and assert different defenses, to 
the suit, if a verdict is returned against all, and 
there is no testimony against one or more, the 
case may be non prossed as to such, and judg- 
ment entered against the others. There are 
authorities that where the plea is joint this 
may be done. But as to that point there is 
some conflict. 

If this was the only ground of exception to 
this verdict, the court would overrule it and 
refuse a new trial, upon the agreement of the 
district attorney to enter a nolle prosequi as 
to William M. Chaffee. I shall now consider 
the question whether the verdict is against 
the weight of evidence as to all the defend- 
ants. And, on this point, it may be proper 
to observe that the question is not whether the 
United States, on the evidence-, ^vas entitled to 
a verdict, but whether, -in estimating the evi- 
dence and finding so large an amount against 
the defendants by the jury, their verdict is not 
against the preponderance of the testimony. 

As before stated, the claim of the United 
States is that the defendants, between the 
dates mentioned, manufactured whisky large- 
ly in excess of the quantity returned for taxa- 
tion, and on which the duties were paid. And 
evidence was offered to the jury of large quan- 
tities shipped by them to various points by 
railroads and by canals. The quantity thus 
shipped greatly exceeded the quantity return- 
ed for taxation. This excess, as claimed by 
the district attorney, was about 1,245 barrels, 
and he contended that the defendants were 
liable to the penalty of $4 per gallon on the 
quantity. It must be conceded that the evi- 
dence on which this estimate was based was 
not of the most conclusive character. The 
government resorted to the only, mode by 
which the shipments could be proved, namely, 
the freight books of the canal collectors and 
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the books and papers of different railroad of- 
fices, and of the commercial houses to which 
the whisky had been consigned. From the 
character of this evidence, the liability to a 
duplication of the shipments, and other errors 
liable to occur from the extent of the trans- 
actions, it was obvious to the court that it 
was not of the most reliable character. The 
jury supposed they were justifiable in the 
conclusion that the quantity of whisky ship- 
ped by defendants was greatly beyond that 
returned as made, and on which the duties 
were paid, and for this excess they returned 
their verdict, estimating such excess at $4 
per gallon, producing a total of upward of 
$250,000. On the trial, the government, in of- 
fering testimony in chief, examined two wit- 
nesses upon the question whether the defend- 
ants had any whisky on hand in the fall of 
1S65. In their defense, the counsel for the 
defendants assumed that the defendants at 
that date had a large quantity on hand, which 
had been duly inspected, but was retained by 
them for sale in expectation of a more favor- 
able state of the whisky market. And they 
claimed that the quantity thus proved to be 
on hand, deducted from the excess of ship- 
ments above °the quantity returned for taxa- 
tion, and on which the taxes were paid, would 
leave but a small deficiency on which the tax 
had not been paid. And they claim on this 
motion that the jury erred in not estimating 
by their verdict the whisky on hand, and in 
returning a verdict for the whole difference 
between the whisky shipped and that on 
which the tax had been paid, and that thus 
the amount of the verdict was excessive and 
unjust. Without reviewing the authorities on 
this point, it is only necessary to say, it is 
not only within the just discretion of the 
court to grant a new trial, but its imperative 
duty to do so, if the jury have misconceived 
the testimony in the matter referred to, or 
returned a verdict against the weight of that 
testimony. Now, as to the whisky on hand 
in the fall of 18G5, as before noticed, two wit- 
nesses were examined by the United States. 
One testified positively there was none, and 
one negatively that he saw none. There were 
some unimportant facts urged to the jury, 
as corroborative of this evidence. On the oth- 
er hand, there were eight or nine witnesses 
for the defendants who testified that they 
saw a large quantity on hand upon the prem- 
ises of the defendants. The estimates of the 
witnesses as to this quantity varied from 
1,000 to 1,500 barrels. With one exception, 
there was no attempt to impeach the credibil- 
ity of these witnesses. 

It would seem the jury, in making their 
verdict, made a deduction of 190 barrels, as 
on hand in November, 1865, and rejected the 
testimony of the defendants proving a much 
larger quantity. Now, from the above state- 
ment, it is obvious in doing this they decided 
against the weight of evidence on the point 
adverted to. They seem to have given cre- 
dence to the two witnesses for the govern- 



ment, while they repudiated the testimony 
of the nine for the defendants. Where this 
was probably the case, it is a ground for a 
new trial. 27 Me. 357; 10 111. 495; a Grab. 
& W. New Trial, 120S; 5 Ohio, 245; 13 Mass. 
507. In connection with the objection to the- 
verdiet. that it is against the weight of the 
evidence as to the quantity of whisky on hand 
at the time referred to, it may be proper to 
add that on this motion for a new trial, the- 
defendants have offered the affidavits of some* 
ten or fifteen persons, residents of Tippe- 
canoe, where the distillery is located, or its 
vicinity, to the effect that having the oppor- 
tunity of knowing the fact, there was on the 
premise's of the defendants a large .quantity 
of whisky prior to, and in the autumn of 18 'jo. 
These persons were not witnesses at the trial, 
and their statements may be said to be cumu- 
lative in their diameter, and, therefore, not 
to be considered on this motion. The doc- 
trine is assented to, that testimony merely 
cumulative does not in general afford a suf- 
ficient ground for a new trial. But in a case 
of great importance and involving large inter- 
ests, courts have sometimes given a liberal 
construction to the rule, and received such tes- 
timony on an application for a new trial. 
If its effect, in the present case, is to show 
beyond any reasonable doubt, that the defend- 
ants had a large stock of whisky on hand in 
October. 1805. it may be considered on thte 
motion. 3 Grab. & W. New Trial, 1055, and 
the authorities there cited. Every principle of 
justice seems to sustain this doctrine as ap- 
plicable to the motion before the court, and 
leaves no doubt in the mind of the court that 
a new trial ought to be granted in this case. 

There are other facts disclosed by the af- 
fidavits filed by the defendants in support 
of this motion, which are entitled to consid- 
eration, and are not without weight in its 
decision. To these I propose briefly to ad- 
vert: It appears from the affidavit of Chris- 
topher Huffman that he was summoned and 
examined on the trial, as a witness for the 
defendants, and stated that he did m>t then 
recollect of any liquor being in the back grain- 
room; that after he left the witness-stand he 
remembered the fact that there was grain in 
that room, and requested to be recalled, and 
the defendants wished him to remain in the 
city till next morning for that purpose; that 
having been severely injured by the railrcad 
accident near Lockland, and fearing his fam- 
ily would be anxious about him, he returned 
to his home at Tippecanoe, intending to com** 
back to Cincinnati in time to be re-examinul; 
but after getting home his wound became so 
much worse that he was unable to return. 
The affiant accounts for his failure to remem- 
ber the fact adverted to, when examined as a 
witness, from his excitement and his severe 
bodily pain at the time. It is impossible for the 
court to know what influence the testimony 
of the witness might have had on the minds 
of the jury. But the fact which he failed to 
remember when examined, was pertinent to 
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the issue and important for the defendants. 
Without any negligence or default on their 
part they were deprived of the benefit of the 
witness' testimony by the occurrence of a 
providential event, beyond their control. Un- 
der such circumstances, even a possibility that 
his evidence would have produced an effect 
with the jury favorable to the defendants, af- 
fords a strong reason for giving them the 
benefit of his testimony on a retrial of the 
case. The affidavit of John Gunn also dis- 
closes facts tending clearly to the conclusion 
that justice demands that the case should be 
submitted to another jury for consideration. 
The affiant states that he was summoned as 
a witness by the United States, and examined 
as such on the trial; that after his examina- 
tion he was summoned by the defendants as 
a witness in their behalf; that in coming from 
his home at Tippecanoe, he was so severely 
injured by the railroad disaster near Lock- 
land, that he was unable to appear in court 
during the progress of the trial; that he would 
have sworn as a witness that in the fall of 
1S65, and for some time previously, the de- 
fendants had a stock of whisky on hand, 
though he can not state precisely how much. 
This is another instance of the defendants be- 
ing deprived of what may have been veiy 
important testimony in their behalf, as the 
result of the railroad accident, and without 
any negligence on their part. 

There is also an important fact appearing 
from the affidavits of Truman L. Trask and 
• H. R. Landmier, composing the firm of Land- 
mier & Trask, who, in 1866, were commission 
merchants in Cincinnati. On the trial, Land- 
mier was examined as a witness for the gov- 
ernment, and proved a shipment of 150 bar- 
rels of whisky to the house in July, 1866, 
by the defendants. He was not then able 
to state the date when the whisky was re- 
ceived, the canal-boat on which it was ship- 
ped, or any other particulars relating to the 
transaction. He now states that since his 
examination as a witness, he is enabled to 
remember the date of the receipt of the 
whisky, the canal-boat on which it was 
shipped, and the quantity received. He also 
distinctly remembers that the 150 barrels of 
whisky shipped to his house by the defend- 
ants was bonded whisky. Trask says in his 
affidavit that he bought the whisky of the 
defendants on July 17, 1860, as in bond; that 
it was shipped on the canal-boat Marie 
Louise, consigned to Grotenkemper & Co., 
of Cincinnati, who had a bonded warehouse, 
and received a few days after the date nam- 
ed; that the 150 barrels, after being inspect- 
ed, were sold. This affidavit " also states 
that during the latter part of the trial of this 
case, he was ill and away from home for two 
weeks, and was unable to attend to busi- 
ness until the trial was closed. There is 
every reason to suppose that on the testi- 
mony submitted to the jury, they included in 
their estimate of whisky shipped by defend- 
ants, on which the tax was unpaid, the 150 
25FED.CAS. — 25 



barrels purchased by Landmier & Trask, be- 
ing bonded whisky, and which was consign- 
ed to the bonded warehouse of Grotenkemp- 
er & Co., and which, after being inspected, 
was sold. It could not be sold without the 
tax being first paid; and if paid, it was clear- 
ly erroneous to charge the defendants with 
the penalty of $4 per gallon on this whisky. 
This would be an item of about §36,000, to 
which, upon the supposition that the tax 
has been paid, the defendants were not lia- 
ble. If there are reasonable grounds for the 
inference that this error has occurred in the 
verdict of the jury, if there were no other 
grounds for a new trial, it would, of itself, 
be sufficient reason for a retrial of the case. 
The facts disclosed by the affidavits may be 
classed under the head of newly discovered 
evidence, which, when material, is always a 
ground for a new trial. 1 Grah. & W. New 
Trial, 492; 3 Grah. & W. New Trial, 1049, 
1057. 

It is unnecessary to pursue this view any 
further. Motions for new trials are address- 
ed to the sound discretion of the court; and 
this discretion, by all the more modern de- 
cisions, is more liberally exercised than for- 
merly. At this day the courts grant new 
trials freely where it appears reasonably cer- 
tain that the verdict is against the weight 
of evidence, or a party has been surprised 
at the trial, or has been deprived of his evi- 
dence by accident or other similar cause. 
And this is especially the case in suits where 
the amount involved is large, or the charac- 
ter of parties implicated. Kohne v. Insur- 
ance Co. of North America [Case No. 7,921]. 
In the case just cited— Kohne v. Ins. Co. ot 
North America— the remarks of Mr. Justice 
Washington on the subject of new trials are 
very clearly stated and are cheerfully adopt- 
ed as the views of this court. The learned 
judge says: "I certainly shall always respect 
the opinion of the jury, so far as not to set 
aside their verdict in a doubtful case, be- 
cause I might have drawn a conclusion differ- 
ent from what they have done. But, if the 
verdict be plainly against evidence, or if, in 
a ease of great consequence, as this certainly 
is, where some doubt might exist as to the 
correctness of the conclusions drawn by the 
jury, it would seem right that the case should 
be more deliberately argued and considered 
by another; it is certainly most consistent 
with the objects of justice to afford such an 
opportunity. I can not conceive how the 
granting of a new trial can impair the bene- 
fits of a jury trial. If by setting aside the 
verdict the consequence would be a judg- 
ment contrary to it, the position would be 
correct, but this is not the case. The cause 
is merely reheard before a new jury, when 
it may be more deliberately considered." As, 
in my judgment, a new trial should be grant- 
ed on the grounds referred to, it is wholly 
unnecessary to refer to or consider all the 
other reasons stated in the motion of the 
defendants' counsel. 
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There is one other ground urged by the 
defendants for a new trial, to which it will 
be proper to advert. This is, the alleged 
corrupt attempt of one of the jurors to pro- 
cure from the defendants a pecuniary re- 
ward as a consideration for his influence 
and efforts to obtain a verdict favorable to 
them. I do not propose to notice the facts 
before the court in reference to this charge. 
I am gratified in stating that there is no 
direct imputation of corruption as against 
any other member of the jury than the one 
referred to. And I am clear in stating that 
if the facts alleged against him are satisfac- 
torily proved, it wonld be a sufficient ground 
for setting aside the verdict. The law does 
not tolerate the slightest taint of corruption 
or the least impropriety of conduct on the 
part of a juror, charged under oath to render 
a just verdict according to the law and the 
evidence. And proof that even one juror 
has disregarded the solemn obligation resting 
upon him, and has acted corruptly, so in- 
fects a verdict with fraud as to make it 
a nullity. But in looking at the facts be- 
fore the court, touching the conduct of the 
juror referred to, the charge is not so clearly 
established as to justify the conclusion of 
his guilt. While there are certainly grounds 
of suspicion against him, the circumstances 
proved leave his guilt so doubtful as not to 
afford a proper predicate for the action urged 
by the defendants' counsel in relation to the 
pending motion. And as other reasons stat- 
ed are sufficient in the judgment of the court 
to set aside the verdict and award a second 
trial, there is no necessity for a more ex- 
tended notice of the ground now referred to. 

I will just add, in conclusion, that the fea- 
tures of this case seem to require the exer- 
cise of liberality in passing on the motion 
for a new trial. The verdict of the jury is 
for a very large amount, and implicates the 
defendants as guilty of an enormous fraud 
upon the government. If there is any rea- 
sonable ground for the inference that upon 
a second trial the defendants can show that 
their liability has been exaggerated, and 
relieve their characters from the dark 
shadow now resting upon them, it is but 
just and equitable, for the reason indicated, 
that they should have the opportunity of do- 
ing so. The government will suffer nothing 
by the delay resulting from a second trial. 
It should ask for nothing from any of its 
citizens to which it is not justly and legally 
entitled; and if a wrong has been committed 
these defendants, the representatives of the 
government should rejoice in having it recti- 
fied. There can be no ground of complaint 
in awarding a new trial, in which the case 
may be submitted to another impartial jury. 
A new trial is awarded on payment, by the 
defendants, of all the costs which have ac- 
crued in the case. These costs to be paid 
within thirty days. 

[NOTE. Upon the new trial the jury found 
a verdict against the defendants for the Mini of 



$235,680. Caav No. 14,774. From the judg- 
met entered upon this verdict a writ of error was 
sued out in the supreme court, which reversed 
the judgment and remanded the case for a new 
trial. 18 Wall. {S8 U. S.) 510.] 
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UNITED STATES v. OHAFFKE et al. 

[17 Pittsb. Leg. J. 116; 11 Int. Rev. Rec. 110.1 

Circuit Court, S. D. Ohio. 1870. i 

Evidence — Pkesumpt ions— Internal Revenue— 
actjon for penaltt. 

1. Evidence which is in itself inconclusive de- 
rives a conclusive quality from mere defect of 
proof on the part of the adversary, or of the ac- 
cused. Thus, where the government prosecutes 
for the penalty for the nonpayment of a tax on 
a quantity of whisky manufactured, and the tes- 
timony of the government did not amount to an 
absolutely conclusive character; Was such, in 
fact, that the defence, if made in good failli. 
would have been assisted by the production of 
the hooks of the concern, and they were not 
produced, the law presumes against such party, 
and the jury is authorized to resolve all doubts 
adversely to his defence. 

[Cited in Currar- v. Munger, Case No. 3,487.1 

2. The same rule is applicable where a party 
once had proof in his power which has been vol- 
untarily destroyed, or placed beyond his reach. 

3. When testimony of a damaging nature is 
given and defendant is by and makes no denial, 
all doubts are resolved against him. 

The defendants were distillers at Tippe- 
canoe, Miami county, Ohio, and the firm was 
composed of H. D. Chaffee, since deceased. 
Rue P. Hutchins, and Sidney JL. Chaffee. This 
suit was an action in debt, brought by the 
United States, to recover of the defendants 
the sum of one million of dollars penalty, 
under the 48th section of the act of June 30, 
1864, and acts amendatory thereof, for hav- 
ing in their possession, and unlawfully sell- 
ing, large quantities of distilled spirits, with 
intent to evade the payment of the duties 
imposed by law thereon. The declaration 
contained three counts, two of which were 
abandoned by the plaintiffs upon the trial, 
and the third count was the only one upon 
which the counsel for the government relied 
for a verdict. 

[At the former trial of this case the jury 
rendered a verdict in favor of the United 
States for the sum of $253,200. (Case unre- 
ported.) Upon motion the court set aside this 
verdict and granted a new trial. Case No. 
14,773.] 

Henry Hooper, Asst. U. S. Atty., and Judge 
Headington, for the United States. 
Follet & Wright, for defendants. 

EMMONS. Circuit Judge (charging jury). 
I have no doubt that it will cause common 
congratulation that this very long and tedi- 
ous trial is drawing so near its close. We 
have detained you only some eleven and a 
half working days, enabling the court and 
the jury in the intervals, I trust, to be re- 

i [Reversed ii* 18 Wall. (85 IT. S.) 5KJ.] 
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lieved, not only from the irksoineness of the 
trial, but the disadvantages of continuous 
absence from other duties. High praise is 
due to counsel for this. Much has been.gain- 
od in time by concessions which we had no 
right in law to call upon them to make, and 
it is gratifying to the court, in looking over 
the trial, to feel entire confidence that no one 
fact has been omitted which more time would 
have developed. We know just as much 
about the ease as if we had, as on the former 
trial> consumed five weeks in its investiga- 
tion. Certainly, the zeal and the untiring 
industry of the defendants* counsel exclude 
every complaint on the part of their clients; 
and I need not say that I think the govern- 
ment has nothing to complain of, in A T iew 
of what its learned counsel has done. 

The issues before you are very much sim- 
plified by the mutual admission that the time 
within which this wrong has been committed 
was between October, 18(55, and September, 
1S6G, a period of about ten months. It is 
also conceded that the amount of whisky on 
hand in October shall be credited to the de- 
fendants. That is, the government must 
show not only that they have sold -more dur- 
ing the ten months than they paid tax on, 
but also than this amount when added to 
that which they had on hand. It is not quite 
so simple as this, because you will take into 
consideration whether, at the expiration of 
this period, they still had on hand some por- 
tion of that which they possessed in October, 
1SG5. Iu round numbers, *I think, the px*oof 
clearly shows, and perhaps it may" be stated 
as a concession, that the tax has been paid 
on about 6,000 barrels. The government 
claims to show a sale of about 9,000, show- 
ing a surplus of some 3,000 barrels, or, in 
round numbers, some 18S,000 gallons, on 
which the claim of the government for tax 
and penalty is about $750,000. That is the 
government's claim. The defendants reply 
that it is admitted they have paid taxes on 
some 0,000; that they proved they had on 
hand some 2,000 or 2,500 barrels; and al- 
though this would leave a balance of illicit 
whisky to be accounted for, still they insist 
the government has failed to show the manu- 
facture of the whole amount of 9,000 barrels, 
and that, after a fair balancing of testimony, 
the jury ought to find that the defendants 
sold no whisky whatever in violation of law. 

In a general way the government have 
shown by the consignees' testimony some 
0,000 barrels, and by the way-bills and canal 
books some 3,000, making up the 9,000. They 
claim to show by the mash book the capaci- 
ty of the distillery to be somewhere in the 
vicinity of double that necessary to produce 
the quantity which they actually paid a tax 
on. By consultation of this book it seems 
the average run of the distillery during the 
ten months, as reported, was about four hun- 
dred bushels; and turning to the earlier 
stages of its operations we find many months 
when it was seven and eight hundred, and 



more, bushels. It is for you to say, from the 
testimony, whether the capacity of the dis- 
tillery was or was not what the government 
claims it to be. If you so find it, you will 
then come to the conclusion that there was 
power on the part of the defendants to com- 
mit the offence with which they are charged. 
It is claimed that the evidence of these con- 
signees, and especially the testimony of the 
way-bills, is very delusive; that it tends to 
duplication, and that you will be very likely 
to charge these defendants twice over with 
the same amount. So far as the nature of 
this testimony is concerned, there has been, 
in modern times, a very great change of 
opinion, and I do not know that if I should 
search all the books I ever read, or call 
to mind all my experience at the bar, I could 
select a more fitting instance to illustrate 
my own opinion of the respective values of 
these two classes of testimony than the con- 
trast between the persuasive effect of mem- 
oranda, made in the ordinary course of 
business, by those who have no motive to 
falsify, whose duty it was to record them 
at the time the transactions took place, on 
the one hand; and, on the other, the grossly 
conflicting verbal testimony given in this 
case as to the amount of whisky on hand in 
October, 1805. Compare the two, and see 
upon which, in its own nature, as men of 
common sense, you can repose your credence 
with most confidence. The one is plain, sim- 
ple and direct, without a motive of falsifica- 
tion. The other presents a spectacle like 
this: a phalanx of twenty men swearing on 
their oaths to some two thousand barrels of 
whisky at a given time in a given place; 
and two-thirds as many, equally intelligent 
and equally respectable, with equal oppor- 
tunities of knowledge, swearing there are 
not fifty barrels there. It is a hopeless con- 
flict, leaving the mind in uncertainty, with 
nothing whatever to rest upon. 

It is, however, before you, and you will look 
carefully over its details, give due weight to 
the ingenious and able criticisms which have 
been made by the distinguished counsel for 
the defendants, give the same consideration 
to that which has been given by the learned 
counsel for the government, and resting there, 
stopping with the proof put in on the part of 
the government, say whether, if the defend- 
ants had given no proof whatever, you be- 
lieve a plausible, reasonably proved case was 
made out. Would you have felt at liberty, on 
your oaths, to have acquitted the defendants 
if they had given no proof whatever? If you * 
will pursue this order of investigation it will 
enable you, I think, more easily to follow that 
course which, in my estimation, is demanded 
by well settled principles in the law of evi- 
dence. The first question which arises is, do 
you believe the consignees? They are wholly 
unimpeached. We have no suggestions made 
by the defendants, either by argument or by 
evidence, that they swore untruly. The only 
liability to error is tjie danger of duplication. 
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The -way-bills, the railroad shipments, the 
canal hooks, are attacked, not so much on ac- 
count of what they say as the danger that 
they may speak twice upon the same subject. 
But it would seem to me that such a mistake 
is wholly unnecessary. The date, the quan- 
tities shipped, the shipments themselves, the 
consignees' names, all unite in preventing con- 
fusion. After much reflection, I am unable 
to call to mind any direction whatever which 
it is my duty to give you in estimating this 
testimony. I am asked for none whatever 
on the part of the defendants. It seems plain 
and direct. The utmost which counsel have 
said of it is, that it lacks that demonstrative 
certainty, that it is not that full proof which 
the law demands in an action so highly penal 
as this. Gentlemen, this m&:y be most fully 
conceded, and still the government be entitled 
to your verdict. The proof in the outset may 
be defective; it may not be sufficient to en- 
able you, without any doubt or hesitation, to 
find against the defendants, and still it may 
be your duty, nevertheless, so to find. For, 
although I instruct you fully, that the case 
must be made out beyond all reasonable doubt 
in this, as well as in criminal cases, yet the 
course of the defendants may have supplied, 
in the presumptions of law, all which this 
stringent rule demands. In determining, there- 
fore, in the outset, whether a case is estab- 
lished by the government, you will dismiss 
from your minds the perplexing question 
whether it is so made out beyond all doubt. 
It need not, in the exigencies of this case, be 
so proved in order to throw the burden of ex- 
planation upon the defendants if, from the 
facts, you believe he has within his reach that 
power. In the end, all reasonable doubt must 
be removed, but here, at this stage, you need 
say only, is the case so far established as to 
call for explanation? Then the defendants 
assume the burden of proof. If, then, you 
conclude that, unexplained and uncontrovert- 
ed by any testimony, the opening proof would 

* enable you to find against the defendants for 

• the claim of the government, or any material 
part of it, you will then take up their testi- 
mony in view of the principle which has 

■been so much discussed, and which the court 
announced at an earlier part of the trial. Al- 
though the counsel for the defence, when this 
principle was announced, with spirit and en- 
ergy sufficient, certainly, to demonstrate his 
sincerity, begged leave to differ with the 
court, in reference to the effect of not produ- 
cing the books and not swearing the defend- 
ants, still the presumption of law is, that 
client and counsel have deliberately, and with 
full knowledge of the law and all its pre- 
sumptions, elected to withhold this proof, and 
you will not, in the smallest degree, abate the 
full application of the principle on any notion 
that it may have been misapprehended. The 
rule is one which I am confident will com- 
mend itself to your common reason. It is 
this: Without exception, where a party has 
proof in his power, which, if produced, would 



j render certain material facts, the law pre- 
sumes against a party who omits it, and au- 
thorizes a jury to resolve all doubts adverse- 
ly to his defence. The same rule is appli- 
cable in a case where a party once had proof 
in his power which has been voluntarily de- 
stroyed, or placed beyond his reach. 

This brief announcement of a rule is all 
which is usual from the bench to a jury, the 
law assuming that it will be received with 
unquestioning confidence. But I have a mo- 
tive, which it is unnecessary to explain, for 
reading it as described and applied by a few 
authors and judges. They have been select- 
ed with reference to their applicability to tnis 
cause. Not that you, gentlemen, are con- 
cerned with them, but for the convenience of 
counsel only, I will announce the books and 
pages from which 1 read. Starkie, Ev. 819: 
"In all criminal cases the guilt must be most 
fully proved. No weight of preponderance is 
sufficient unless it generate full belief of the 
fact beyond all reasonable doubt/' This 
strong rule, gentlemen, is applicable iu the 
case before you. But the author adds, on the 
following page. S20: "In criminal cases, the 
proof should be of a conclusive character. 
But here it is to be observed that it frequently 
happens in criminal, as in civil proceedings, 
that evidence which is in itself inconclusive 
derives a conclusive quality from mere defect 
of proof on the part of the adversary, or of 
the accused." And in the next paragraph he 
says: "A party being apprised of evidence 
and having the means of explanation in his 
power, and who does not make it, the strong- 
est presumption arises that the charge or 
claim is well founded. It would be contrary 
to all experience of human nature and con- 
duct to come to any other conclusion." In 
Clifton v. U. S., 4 How. [45 U. S.] 242, in a 
revenue case, and in reference to circum- 
stances much like these this jury has to con- 
sider, it is said: "Under these circumstances 
the claimant was called upon by the strongest 
considerations, personal and legal argument, 
to bring to his defense the best evidence un- 
der his control." They add (page 248): "Prac- 
tical illustrations of this rule are witnessed 
daily in criminal cases, and are too familiar 
to require more particular reference." 

In a recent case in the Southern district of 
New York (Quantity of Distilled Spirits [Case- 
No. 11,494]), when, in a similar case, the de- 
fendant had refused his books and neglected 
to testify, Judge Blatchford said to the jury: 
"If a party has the power of clearing up a 
doubtful point and does not do it, but instead 
resorts to all sorts of evidence except the di- 
rect evidence he himself could give, any doubt 
must be resolved most strongly against him." 
He then proceeds to apply the rule to the re- 
fusal of defendants to testify in reference to 
imputed conversations, because, he says, they 
could testify in their own case. 

Illustrations from criminal trials were given 
of how proofs creating only strong suspicion 
of guilt deserved that degree of conclusive- 
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ness demanded by the law for conviction if a 
prisoner failed to make explanation when 
such explanation was in his power. 

His honor then proceeded as follows: 

As Judge Blatchford applies this principle 
to a defendant who, in a case strikingly like 
this one, refused to contradict, under oath, a 
witness who swore to his confessions, I will, 
in connection with what he says, although 
somewhat out of the order I am following, ask 
your attention to what one of the government 
witnesses testified in reference to the defend- 
ant's admissions. He said the defendant told 
him, at the distillery, that he had little or no 
whisky there, some time in 1S65. He testifies 
that in open court The defendant sat by and 
heard it, hut made no denial. It is not a 
matter for the jury to say that they will in- 
dulge in vague surmises in reference to the 
possibility of the witness being mistaken. 
The law, acting upon well settled principles 
of common reason, says that when such testi- 
mony is given, and tie defendant is by and 
makes no denial, all doubts are resolved 
against him. 

j\Ir. Follett— I would wish to state to your 
honor right there that this testimony was 
given in rebuttal, if your honor will recollect. 

COURT— That makes no difference what- 
ever. That testimony could not have been put 
in in chief, because it was not then applicable 
to the exigencies of the case. It was put in 
in rebuttal, as the learned counsel well sug- 
gests, and to rebut what? They had intro- 
duced some twenty-three witnesses who testi- 
fied vaguely and loosely to estimates of whis- 
ky on hand, referring to anterior periods, en- 
deavoring to recollect the observations which 
they then made; and to rebut that, the gov- 
ernment called a witness, who said, "I con- 
versed with the defendant at the distillery, 
and he told me he had little or no whisky 
there." Whether it is put in in rebuttal or in 
chief, has no significancy whatever in refer- 
ence to the application of this principle of 
presumption. 

r It is for you to say whether the defendant 
did, or did not, keep books of account. The 
testimony, however, upon this point, seems 
to be uncontradicted, and that they consisted 
of day books, journals and ledgers. You 
will act upon your own business knowledge 
of what in all probability those books con- 
tained. The presumption of law, I charge 
you, is that the defendant did keep the ac- 
counts usual and necessary for the correct 
understanding of so large a business, and the 
accurate accounting, from time to time, be- 
tween the several partners interested in it. I 
say to you that the books of the firm of 
which H. D. Chaffee was a member, he be- 
ing dead, belonged of right to, and are as- 
sumed to be in the possession of, the sur- 
viving partners. The law presumes, also, the 
books to be in existence and accessible to 
the defendant, S. L. Chaffee, and his co-de- 
fendants, unless the contrary is shown by the 
evidence. The declaration of counsel that 



they are in Buffalo is not evidence of that 
fact, and, if it were, would in law constitute 
no excuse for their non-production, without 
further proof that, upon diligent inquiry and, 
effort, they could not be produced. If you 
believe the books were kept which contained 
the facts necessary to show the real amount 
of whisky in the hands of the defendants 
in October 18G3, and the amount which they 
had sold during the next ten months; or that 
the defendants, or that either of them could, 
by their own oath, resolve all doubts on this 
point— if you believe this, then the circum- 
stances of this case seem to come fully with- 
in this most necessary and beneficent rule. 

And now, in the light of this rule, let us 
proceed briefly to consider the defendants' 
case. And first, I repeat, for the purpose of 
explanation only, that it is claimed, on the 
part of the defendants, the evidence of the 
government is uncertain, and may lead to 
duplication. Although you are to resolve all 
doubts against the defendants, this does not 
mean that because the plaintiff makes a pri- 
ma facie case for $750,000, you are to write 
that down inexorably, and stop there. It 
means only that, if you believe such case is 
made, you are to start with that, and then 
carefully consider all the testimony; and, so 
far as you can, from any source, without any 
doubt or hesitation, mark out any, or all of 
it, that you will so do. Where there is cer- 
tainty, this rule has no application. It is 
only where it is vague and doubtful that it 
comes in to relieve you from the doubt and 
perplexity which the silence of the defend- 
ants occasions. I have recurred to this again , 
solely for the purpose of making this expla- 
nation. 

Let us proceed, then, with the defendants' 
case. They say, grant what the government 
asserts, that we sold eight or nine thousand 
barrels of whisky during this time, we show 
you that we paid tax on six thousand bar- 
rels, and that we had two thousand or three 
thousand on hand. How is this proved? 
Two intelligent parties, whom you are war- 
ranted in presuming must know with cer- 
tainty this great leading fact, refuse to tes- 
tify. The law accords to them liberty to 
speak, and yet they remain silent. The 
books are also withheld. As a substitute for 
these sources of certainty there are produced 
as witnesses some neighbors of the defend- 
ants, grocers, physicians, day laborers, and 
farmers, who visited this distillery socially, 
or on business. All these witnesses speak, 
and to this I ask your, particular attention, 
of subsequent estimates made from recollec- 
tion, by endeavoring to call to mind quanti- 
ties which they saw at past periods. They 
differed greatly in their general aggregate, 
and still more so in the amounts which they 
testified to as being at different places on 
the premises. Had these twenty-three men 
professed to have visited this distillery for 
the, purpose of making an examination, and 
while there, with the property before them, 
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counted the tiers of barrels, and then and 
there estimated the quantity on the prem- 
ises at two thousand five hundred barrels; 
and twelve others, equally intelligent and ca 
pable of observation, had sworn that they, 
too, went there for a like purpose; and, aft- 
er diligent search, could find only some twen- 
ty-five in all, some of them working in the 
rooms, others storing property in them, and 
still others removing floors from the very 
apartments where these conflicting oaths lo- 
cated the greatest amounts of whisky, then 
there would be no room for reconciliation, or 
charity. The conflict would be too gross to 
call it misapprehension. Perjury beyond all 
doubt would have been committed. But you 
have no such case before you. Neither par 
ty professes to have made an estimate then 
and there, with the property before them, 
but each witness relies upon recalling what 
he had neither duty nor interest to observe 
at the time, and make measurements, and 
form opinions as to the quantities, only from 
what he remembers of the past. There is 
much liability for mistake on both sides m 
all such instances. Had this case been less 
important, and the expense and trouble of 
its retrial less, I am not at all certain but 
that I should have excluded this testimony 
altogether, trusting that a higher court would 
have upheld my decision in reference to 
what I concede would be a new step in prac- 
tice. And now, gentlemen, in view of this 
state of facts, what should be your applica- 
tion of the rule of law that doubts should be 
resolved against the defendants? You cer- 
tainly, it would seem to me, will be unable 
to fix, with entire confidence, upon any spe- 
cific amount of whisky on hand in October, 
1865. It certainly presents a case where 
you cannot say but there is doubt. It is a 
doubt in the power of the defendant to re- 
move. If he does not do so, the law pro- 
nounces what your duty is. (Here the court 
called for the mash-book kept by the defend- 
ants.) There is a matter, which at one time 
I had though I was at liberty to omit, but 
subsequent reflection has convinced me that 
it is my duty to call your attention to it. If 
you believe that there have been any additions 
made, by or with the concurrence of the de- 
fendants, to this book, for the purpose of 
creating proof contrary to the truth, it also, 
perhaps, in an equal degree with any other 
facts in the case, raises a strong presump- 
tion against them. Here is an entry at the 
foot of the page: "Stopped this day; 2,05G 
barrels on hand in cribs and building." That 
is wholly exceptional. There is no other en- 
try in the book like it. Its whole theory 
seems to be at war with the entry. You will 
observe the first one, which says 227 bar- 



rels on hand, is but a few months before, in 
December, 1SG3. Why "in cellar" should be 
added to several of these entries, when at 
this very period it is claimed there were sev- 
eral thousand barrels in the other depart- 
ments, is not shown. By looking back in 
the book you will find blanks left all the 
way through, where these entries in red Ink 
might have been made for any distance 
back. It is just in this period that the ex- 
ceptional entry is made, and nowhere else; 
and to that I deem it my duty particularly to 
call your attention. 

Gentlemen, a long experience of thirty odd 
years at the bar, in the contests of which I 
have always entered with very considerable 
zeal, must necessarily have fixed upon me the 
habit of earnestness, and, in some degree, 
unfitted me for concealing those proclivities 
which it is impossible for any intelligent 
judge not to have when he tries a case. In 
going over the facts in this compendious 
way, simply for the purpose of applying the 
abstract principles of law, which it is niy 
sworn duty to state to you, I may, uncon- 
sciously, and I doubt not I have, more or 
less, indicated which way, were I a juror, I 
would find. But that is your province. If, 
in my zeal, I have, unconsciously, bowed a 
little too far over the. fence which separates 
the field of your labors from mine, it is no 
disrespect for you to bow back again in the 
full consciousness that its cultivation is alone 
for you. That it is so I concede most fully, 
and do not ask the slightest consideration 
on your part for anything I may have said, 
which intimates what your duty in that re- 
gard should be. But as to the principles of 
law, and the presumptions which it makes 
from ascertained facts and conceded condi- 
tions, these you will take from the court, and 
inexorably apply, as they have been given 
you in charge. 

The jury rendered a verdict for the gov- 
ernment, and assessed the damages at $235,- 
680. 

[NOTE. From the judgment entered in this 
case a writ of error was sued out in the supreme 
eourt. Mr. Justice Field, in delivering the opin- 
ion of the court, said: "The instruction sets at 
naught established principles, and justifies the 
criticism of counsel that it substantially with- 
drew from the defendants their constitutional 
right of trial by jury, and converted what at 
law was intended for their protection— the right 
to refuse to testify— into the machinery for their 
sure destruction." The judgment was reversed, 
and the ease remanded. 18 \Yall (85 U. S.; 
516.] 

Case No. 14,775. 

UNITED STATES v. CHAFLIN. 
[See Case No. 14,798.] 
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Case No. 14,776. 

UNITED STATES v. CHAIN CABLE. 

[2 Sumn. 362.] i 

Circuit Court, D. Massachusetts. May Term, 

183G. 
Forfeiture— Landing without Permit— Ship's 
Cable. 
Appurtenances or equipments of a ship, as a 
chain cable, or other articles, purchased bona 
fide for the u&e of the ship, are not "goods, 
wares, or merchandise," within the meaning of 
the revenue act of 1799, c. 128, § 50 [1 Story, 
Laws, 617; 1 Stat. 665, c. 22], which require 
a permit before they are landed. 
[Cited in The Gertrude. Case No. 5,370; 
Weld v. Maxwell. Id. 17,374. Followed in 
U. S. v. Fry, 48 Fed. 714; The Conqueror, 
49 Fed. 105.] 

[In error to the district court of the United 
States for the district of Massachusetts.] 

Information of forfeiture and seizure on 
land of one chain cable, for having been un- 
laden and delivered from the ship Marathon, 
at the port of Boston, without a permit, 
against the collection act of 1799, c. 128, § 50. 
The cause was tried in the district court, at 
September term, 1835, upon the general issue, 
by a jury, and a Yerdict was found for the de- 
fendant [Case unreported.] At the* trial a 
bill of exceptions was filed by the district 
attorney, the substance of which was as fol- 
lows: It was proved, that the cable in ques- 
tion was purchased at Liverpool by the mas- 
ter of the ship Marathon, during the last sea- 
sou, to supply the place of a steam hempen 
cable, which had become unseaworthy before 
the arrival of the ship at Liverpool, that the 
purchase was made bona fide, with the in- 
tention of using said cable for that ship, 
and not to sell as merchandise. That the 
cable was stowed in the usual place, with- 
out any concealment, and on the arrival in 
Boston, the ship was secured by the said 
cable to the wharf. A few days after the ar- 
rival of the Marathon, the same claimant, 
William Eager, had another ship about to 
be launched at Medford, and a list of articles 
was furnished by the ship's carpenter to be 
used in the launching and bringing said ves- 
sel to Boston, among which were a chain 
cable, sails, blocks, &c. &c. The mate of the 
Marathon, who then had charge of her, 
agreed, with the knowledge and concurrence 
of said Eager, to loan from the Marathon, 
said chain cable, sails, blocks, &c. to be used 
for the purpose aforesaid, but afterward to 
be returned to the ship as soon as the launch- 
ing was over; and he, the mate, accordingly 
caused the said chain cable to be landed, to 
be taken to Medford by the wagoner, as also 
the other articles referred to from the ship. 
The next day, or the day after, the teamster 
took the said sails and blocks to Medford on 
one team, he being unable to carry the chain 
cable on the same load, and, on Saturday 
following, about noon, loaded the chain ca- 
ble into his wagon, carried it out to Medford; 

i [Reported by Charles Sumner, Esq.] 
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and while he was landing it at Medford, and 
before it was entirely out of his wagon, the 
said chain cable was seized by the custom • 
house officers, and -brought back to Boston. 
The said chain cable was soon after bonded, 
and put on board the Marathon. And the at- 
torney for the United States requested * the 
honorable judge to instruct the jury, that the 
cable could not lawfully be loaned or used 
for the purpose aforesaid, and that the col- 
lector of said port had authority to make the 
seizure. But the judge refused so to instruct 
the jury. On the contrary thereof, the jury 
were instructed, if they believed the purchase 
of said cable was bona fide, and necessary, 
and proper, the mere casual loan of it, to be 
used for the purpose before stated, would 
not subject it to be seized, unless they be- 
lieved the proposed use was colorable mere- 
ly. He further instructed the jury, that al- 
though the cable was to be considered a part 
of the ship, yet if it was separated from it 
with an intention of selling or using it for an- 
other purpose, and not restoring it to the ship, 
that might be an unlawful use, which might 
subject it to seizure. But he left it for the 
consideration of the jury, whether, at the 
time and place when the cable was landed, or 
when the seizure was made, they could infer 
that there was any such intention of divert- 
ing, permanently, the use of the cable, and 
j separating it from the ship Marathon. The 
i said attorney further requested his honor, the 
! judge, to instruct the jury, that if it were law- 
ful for the claimant to loan or use said cable, 
for the purpose aforesaid, it could not be le- 
gally landed for that puipose, without a per- 
mit from the proper officers of the port afore- 
said. But the said judge refused so to in- 
struct the jury: On the contrary, the jury 
were instructed, that the claimant had the 
right to make a temporary loan of the cable, 
for the purpose aforesaid, without any per- 
mit, and that the mere casual temporary loan 
of the cable for any such purpose as the one 
supposed, no more required a permit, than to 
carry a sail to a sailmaker to be mended, or 
a chain cable to the smith for the same pur- 
pose, or any other part of the ship's tackle 
or apparel, which required repairs. But it 
was for the jury to consider, whether the 
loan of the cable for the purpose aforesaid, 
was, or was not, colorable upon the evidence 
in the case. 

Judgment being rendered according to the 
verdict, the present writ of error was brought 
to the circuit court. 

Mr. Mills, Dist. Atty. 

J. P. Cooke, for claimant. 

STORY, Circuit Justice. In my judgment 
the whole point in this cause resolves itself 
into this; whether the chain cable in contro- 
versy was, at the time of its arrival and im- 
portation into the United States, bona fide, a 
part of the equipments and appurtenances of 
the ship Marathon. If it was, then it is clear 
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to me, that no forfeiture is incurred. If it 
was not, then the case must be treated as an 
attempted evasion of the revenue collection 
act of 1799, c. 12S, and the forfeiture conse- 
quently attaches. It appears from the evi- 
dence, that the chain cable was purchased at 
Liverpool, in England, to supply the place of 
a steam hempen cable of the ship, which had 
become unseaworthy; and the purchase was 
made, bona fide, for the use of the ship, and 
not to sell as merchandise; and it was used 
for the ship on her arrival at the home port 
Now, the question of bona fides was directly 
put by the learned judge of the district court 
to the jury, and they have affirmed it by their 
verdict The only ground, then, open to con- 
troversy, is, whether the directions given by 
the court, and the refusal of the instructions 
prayed by the district attorney at the trial, 
were correct and justifiable in point of law. 
I think they were correct and justifiable. If 
the chain cable was bona fide purchased, and 
bona fide an appurtenance of the ship, at the 
time of the arrival and importation thereof, 
it is clear, that the owner might lend it and 
loan it, as he should please, without any per- 
mit The provisions of the revenue laws do 
not require any permit to be given before the 
landing of any of the ship's appurtenances or 
equipments. If a new sail had been necessa- 
rily purchased abroad for the' ship's use, to 
supply an old sail, worn out, or lost on the 
voyage, it will scarcely be pretended, that it 
required a permit in order to be landed, or 
that though composed of dutiable articles, be- 
fore it was made up, the sail would, upon the 
ship's coming to the home port, be liable to 
duties. 

It is possible, that evasions of the revenue 
laws may sometimes occur, under color of 
procuring new sails, or rigging, or equip- 
ments of our ships in foreign ports; and thus, 
the party may escape from the payment of 
the proper duties on the articles thus im- 
ported, and introduced into the country. But, 
the defect, if any, is to be cured by legisla- 
tion, and not by the courts of law. Until 
congress shall declare, that the new rigging 
or equipments of a ship, procured abroad, are 
dutiable, or not to be landed without a per- 
mit, it seems to be difficult to conceive, how 
courts of justice can treat them as "goods, 
wares, or merchandise," within the meaning 
of the general revenue laws. The "goods, 
wares, and merchandises," within the provi- 
sion of the 50th section of the revenue col- 
lection act of 1799, c. 128, are such only as 
are designed for sale or to be applied to some 
use or object, distinct from their bona fide 
appropriation to the use of the ship; in which 
they are imported. Upon any other construc- 
tion, not only every sail, rope, yard, or other 
appendage of the ship, purchased for the im- 
mediate use of the ship, and from an obvious 
necessity, in a foreign port, would be liable 
to the ordinary duty acts; but even the com- 
mon tables, chairs, wares, and provisions, 
for the daily accommodation of the ship and 



her crew, would fall under the like predica- 
ment, and could not be landed without a per- 
mit It is impossible, in my judgment, to 
contend, successfully, for such a construction 
of our existing revenue laws. And yet I 
know not, how, upon principle, to distin- 
guish between the case put, and the case now 
at the bar. Upon the whole, my opinion 
is, that the judgment of the district court 
ought to be, and hereby is affirmed. 



Case No. 14,777. 

UNITED STATES v. CHALONEK. 

[1 Ware, 214.] i 

District Court, D. Maine. June Term, 1831. 

Post-Office— Prohibition of Private Carriage 
of Mail — Packets. 
The 21st section of the post-office act of 
March 3, 1825 [4 Stat. 107], which prohibits 
persons concerned in carrying the mail, from car- 
rying letters or packets, does not prohibit their 
carrying a package containing executions, and 
nothing else. By the term packet, in this section, 
is meant n packet containing letters, and not a 
package containing other articles. 

This was a suit brought by the United 
States to recover a penalty of fifty dollars 
against the defendant, for an alleged viola- 
tion of the act of congress of March 3, 1825, 
entitled "An act regulating the post-office es- 
tablishment" It was submitted to the deci- 
sion of the court on the following agreed 
statement of facts: "That the defendant 
was a mail carrier from Machias, through 
Eastport, to Calais, and that on the day 
specified, his driver took from Eastport cer- 
tain packages, containing executions, and 
nothing else, and carried and delivered them 
to the persons at Calais named- in the writ- 
judgment to be entered hi favor of the Unit- 
ed States, if in the opinion of the court, the 
action, on these facts, is maintainable— and 
if not, then for the defendant." 

The District Attorney, for the United States. 
George W. Pierce, for defendant. 

WAKE, District Judge. This action is 
brought to recover a penalty under the 21st 
section of the post-office act of March 3, 
1825, c. 275 [3 Story's Laws, 1991; 4 Stat. 
107, c. 64]. The terms of the penal clause 
are that, "if any person concerned in carry- 
ing the mail of the United States, shall col- 
lect, receive, or carry any letter or packet, or 
shall cause or procure the same to be done, 
contrary to this act, every such offender shall 
forfeit and pay, for every such offence, a sum 
not exceeding fifty dollars." This section 
contains no description of the offence. It is 
the naked enactment of a penalty, and the 
nature of those acts by which it is incurred 
must be sought in other provisions of the 
law. The 20th section of the act directs the 
mail carriers, on receiving any way letters. 



i [Reported by Hon. Ashur Ware, Distno* 
Judge.] 
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and they are bound to receive them if pre- 
sented at a greater distance than one mile 
from a post-office, to deliver them at the first 
post-office at which they shall afterwards ar- 
rive. It was not contended that these pack- 
ages which contained executions and nothing 
else, without any letter accompanying them, 
fall within the letter of this section. The 
14th section provides, "that no stage or other 
vehicle which regularly performs trips on a 
post-road, or a road parallel to it, shall carry 
letters, nor shall any packet-boat or other 
vessel which regularly plies on a water de- 
clared to be a post-road, except such as re- 
late to some part of the cargo. For a viola- 
tion of this provision, the owner of the car- 
riage or other vehicle or vessel shall incur 
the penalty of fifty dollars." The prohibitive 
words of the section apply to all carriages of 
whatever kind which perform regular trips 
on a post-road, and must be understood to 
include carriages employed under contracts 
with the postmaster-general, for carrying the 
mails, as well as others not so employed. 
But the prohibition is restricted to the carry- 
ing of letters. There is nothing in this sec- 
tion which, taken at the letter, renders it un- 
lawful for a mail or other coach to carry 
packets. It is, however, contended that this 
section is to be interpreted in connection with 
the 21st, and other parts of the act, and that 
by the true construction of the law, taken 
in all its parts, packets as well as letters are 
included within the prohibition. By the 21st 
section, a penalty is incurred by carrying 
packets, and unless the prohibition of the 
19th is extended to packets, this word in the 
21st will become inoperative. Packets also 
are, it is said, as much within the reason 
of the act, as much within the mischief 
intended to be prevented, as letters. If by 
simply including two or more letters in one 
envelope, the law may be eluded, the whole 
policy of this section of the act may be 
defeated and the prohibitory clause rendered 
a dead letter. The intention of the law is, 
to prohibit the conveyance, especially in 
the mail coach, of all letters and packets 
which may by law be carried in the mail, 
which includes all packets, of whatever 
description, weighing not more than three 
pounds. Section 13. ^he 6th section is re- 
ferred to in support of this view of the law. 
That directs every master or manager of a 
steamboat which shall pass from one port or 
place to another port or place in the United 
States where a post-office is established, to 
deliver all letters and packets addressed to 
a resident of such place, to the postmaster 
there, under a penalty of thirty dollars. Why 
should a steamboat be required to pass pack- 
ets through the post-office, if a stage is not? 
The reason is apparently quite as strong in 
the latter case as in the former. 

The answer given to this argument by the 
counsel for the defendant is, that in the 
penal clause of the 21st section, on which 
this action is founded, the meaning of the 



word packet is restricted to packets of a sin- 
gle kind, that is, those which contain letters* 
It is very clear that the word is not uniform- 
ly, or indeed most usually, taken in this re-* 
stricted sense, in the act. In the 13th sec- 
tion, which establishes the rates of postages, 
packets are mentioned containing four or 
more pieces of paper, or one or more other 
articles, and are, charged with quadruple the 
postage of a single letter; and in the 21st 
section, the word occurs four times where it 
is manifest that the meaning cannot be re- 
stricted to packets of letters. Packets con- 
taining articles of any description may be 
conveyed in the mail, provided their weight 
does not exceed three pounds. The argu- 
ment for the plaintiff is, that wherever the 
word is used without qualification, it is to 
be taken in its most general sense, and that 
when the meaning is intended to be restricted 
to packets of letters, the qualifying word, 
letters, is used, as in the 6th and 13th sec- 
tions. Admitting this to be the true construc- 
tion of the statute— and if it be not conceded, 
I think it would be difficult to maintain it- 
it will still remain true that the court, to in- 
flict the penalty an this case, must extend, by 
implication, the operation of the 19th section. 
Packets are not within the words of the pro- 
hibition, at least packets containing other ar- 
ticles than letters. A packet" containing, in 
an envelope, several letters, is clearly within 
the intention of the act, and I think fairly 
within the letter. But this question is not 
before the court, as it is admitted that the 
packets, in this case, did not contain letters. 
But it appears to me that instead of interpo- 
lating the word "packet," in the 19th section, 
to make this conform to the 6th, the ordinary 
rules for the interpretation of penal statutes 
would lead us to restrict the meaning of the 
term in the 6th section, to packets of letters. 
That this is the true meaning of the term in 
this section, and not a mere juridical refine- 
ment to curtail the operation of a penalty, ap- 
pears to be morally certain # from the last 
clause of the section. In the first clause, 
the master of a steamboat is required to de- 
liver all letters and packets to the postmaster, 
on his arrival at a place where there is a 
post-office, and in the last clause it is pro- 
vided that every person employed on board 
any steamboat shall deliver every letter and 
packet of letters intrusted to such person, -to 
the master, for the purpose of being delivered 
to the postmaster. Here the persons em- 
ployed on board of a steamboat, other than 
the master, are required to deliver to him 
only such packets as contain letters. All oth- 
er packets, therefore, they are permitted to 
take charge of and deliver, without passing 
them through the post-office. If the owner 
may do this, why should the master be pro- 
hibited from it? The language of the last 
clause ought to be taken as the interpreta- 
tion of the word in the first, where it is used 
without qualification. This construction of 
the 6th section renders the prohibition of. 
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that, coextensive with that of the 19th, and 
by interpreting the word packet in the 21st, 
to mean packet of letters, it places all the 
parts of the statute in harmony with each 
other. It appears to me that this interpreta- 
tion coincides with the policy, and fulfils all 
the intentions of the law. It can hardly be 
supposed to be the intention of the legisla- 
ture to impose a charge of , postage on all 
small packets which it may be convenient 
for the citizens to transmit from place to 
place in stages and steamboats; at the same 
time, when the owners choose the convey- 
ance by mail as most certain, or most safe, 
they are protected while in the mail by the 
same penalties, and charged with the same 
postage as letters. 

This view of the law is confirmed by com- 
paring the 19th section with the correspond- 
ing section in the previous postomee laws. 
It is taken, but with material alterations, 
from the 16th section of the act of 1810, c. 
54 [2 Story's Laws, 1160; 2 Stat 396, e. 37]. 
This provides that if any other person than 
the postmaster-general, or the person by him 
employed, shall be concerned in setting up 
any horse or foot post stage, &c, on any es- 
tablished post-road, or one parallel or adja- 
.cent to it, or from one post town to another, * 
or any packet-boat or other vessel, to ply 
regularly from one place to another, be- 
tween which a regular communication by 
water shall be established by the United 
States, and shall receive and carry any letter 
or packet other than newspapers, magazines, 
or pamphlets, the owner shall forfeit for 
every offence the sum of fifty dollars. This 
section of the act of 1810 is borrowed with- 
out alteration from the 12th section of the 
act of 1799, c. 149 [1 Story's Laws, 691; 1 
Stat 735, c. 43]; and that again from the 
14th section of the act of 1794, c. 23 [1 Stat. 
360] ; and this, with unimportant altera- 
tions from the first general act regulating 
the post-office establishment^ in 1792, eh. 7 
[Id. 232]. From the commencement of the 
post-office establishment, or rather from the 
date of the act of 1792. it has been un- 
lawful for stages performing regular trips 
on a post-road, to carry from place to place 
any other packets than those containing 
newspapers, magazines, or pamphlets. In 
the revision of these laws by the act of 
1825, the word packet is dropped. There 
appears to be no reason to doubt that it was 
omitted ex industria, and not unlikely for the 
purpose of making law conform to what is 
understood to have been the universal usage 
from the first existence of the post-office estab- 
lishment At all times the stages have been 
accustomed to carry, for the citizens living 
on mail routes, small packages of merchan- 
dise. This practice is of very considerable 
convenience to the citizens; it can impair 
but in a small degree the revenue of the post- 
office, for if these packages were charged 
with postage they would ordinarily not be 
sent by the stages, and it does not, therefore, 



appear to be opposed to the policy of the law. 
On the 'facts agreed on in the case, my opin- 
ion is that judgment must be rendered for 
the defendant. 



Case M"o. 14,778. 

UNITED STATES v. CHAMBERLAIN. 

[12 Blatchf. 390.] i 

Circuit Court S. D. New York. Dec. 22, 1874. 

Criminal Law— Evidence— Handwriting— Otiibk: 

Writings — Comparisons — Expert 

Testimony. 

1. Ou the trial of an indictment for depositing 
scurrilous postal cards in the mail, the cards put 
in evidence displayed characteristic instances of 
misspelling, and it was held to he competent to 
prove other writings of the defendant's, con- 
taining identical errors in spelling, for the pur- 
pose of connecting the defendant with the cards 
which formed the -ubject of the charge. 

2. It was, also, Jield to be incompetent to test 
the knowledge of an expert in handwriting, by 
placing before him irrelevant papers, for the 
mere purpose of contradicting his testimony as 
to the handwriting thereof. 

[Cited in Springer v. Hall, 83 Mo. 698.] 

3. It was, also, held, to he competent for the 
jury to compare the handwriting of documents 
properly in evidence, and proved to have been 
written by the defendant, with the handwriting 
of the cards in dispute, for the purpose of ascer- 
taining the origin of the cards. 

4. It was, also, held, that, standard specimens 
of the defendant's handwriting being in evidence, 
an expert might point out to the jury features 
in the writing cf ,uch specimens, identical with 
those displayed by the cards in question. 

This was an indictment [against Moses 
Chamberlain] tried before BENEDICT, Dis- 
trict Judge, for depositing scurrilous postal 
cards in the mail. 

The cards put in evidence displayed char- 
acteristic instances of misspelling, and it was 
held to he competent to prove other writings 
of the defendant's, containing identical er- 
rors in spelling, foi the purpose of connecting 
the defendant with the cards which formed 
the subject of the charge. 

It was, also, held to be incompetent to test 
the knowledge of an expert in handwriting, 
by placing before him irrelevant papers, 
for the mere purpose of contradicting his 
testimony as to the handwriting thereof. 

It was, also, held to be competent for the 
jury to compare the* handwriting of docu- 
ments properly in evidence, and proved to 
have been written by the defendant, with 
the handwriting of the cards in dispute, for 
the purpose of ascertaining the origin of the 
cards. 

It was, also, held, that, standard specimens 
of the defendant's handwriting being in evi- 
dence, an expert might point out to the jury 
features in the writing oi such specimens, 
identical with those displayed by the cards 
in question. 

There were cited, as authorities, Brookes 
v. Tichborae, 2 Eng. Law & Eq. Rep. 374; 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.! 
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Doe v. Newton, o Adol. & E. 514; Rogers 
v. Ritter, 12 Wall. [79 U S.] 317; Yan Wyck 
v. Mcintosh, 14 N- Y. 439; Griffits v. Ivery, 
11 Adol. & E. 322. 

Ambrose H. Purdy, U. S. Asst. Dist. Atty. 

William Fullerton and William H. Waring, 
for defendant 

Case No. 14,779. 

UNITED STATES v. CHAMPION. 

[Cited in U. S. v. One Hundred and Twenty- 
Nine Packages, Case No. 15,941. Nowhere re- 
ported; opinion not now accessible.] 



Case No. 14,780. 

UNITED STATES v. GHANA. 

[Hoff. Land Cas. 155.] * 

District Court, N. D. California. .Tune Term, 
1856.2 

Mexican Land Grant — Sctter General Title, 
The validity of claims under the Sutter gen- 
eral title affirmed in U. S. v. Hensley [unre- 
ported]. 

Claim [by Claude Cbana] for four leagues of 
land in Tuba county [the Rancho Nemsbas], 
confirmed by the board, and appealed by the 
United States. 

William Blanding, U. S. Atty. 

Thornton & Williams, for appellee. 

HOFFMAN, District Judge. The claim in 
this case rests upon what is known as the 
"general title" of Governor Micbeltorena. 
The validity of that title has already been af- 
firmed by this court in the case of U. S. v. 
Hensleyf and the only inquiries that arise are 
whether the person from "whom the claimant 
derives title was one of those for whose bene- 
fit the title issued— whether he has performed 
the conditions, and whether the land intended 
to be granted is suflieiently indicated. On 
the first point the evidence leaves no room for 
doubt. The documents contained in the ex- 
pediente and the evidence on file clearly show 
that Pedro Teodoro Sicard was one of those 
who petitioned the governor, on whose appli- 
cations Gen. Sutter had reported favorably, 
and for whose benefit the general title issued 
and was delivered to t*he latter. The copy of 
the general title which Gen. Sutter delivered 
to each petitioner in whose favor it had issued 
is produced, with the certificate of Sutter 
showing it to be a copy of the original. The 
board does not seem to have entertained any 
doubt as to the fact that Sicard was intended 
to be one of the grantees under the general 
title. The evidence also shows that the con- 
ditions of occupation and cultivation were 
fully complied ' with, and the situation and 
boundaries of the land are indicated with great 
precision in the petition and diseno which ae- 

i [Reported by Numa Hubert Esq., and here 
reprinted by permu;siow] 
2 [Reversed in 24 How. (65 U. S.) 131.] 
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companies it. The claim wag confirmed by 
the board, and the case has been submitted 
without argument or objection on the part of 
the United States to its validity. 

We are of opinion that a decree anirining the 
decision of the board should be entered. 

[Reversed by the supreme court. See 24 How. 
(65 U. S.) 131.] 



Case No. 14,781. 

UNITED STATES v. CHAPEL. 

SAME v. CROSBX. 

[26 Law Rep. 22.] 

District Court, W. D. Michigan. Nov. 11, 1803. 

Internal. Revenue — Failure to Take Out Li- 
cense—To Affix Stamps— Indict- 
able Offences. 
A failure to take out a license or a neglect 
to affix stamps as required by the internal reve- 
nue law* are indictable offences. 

BY THE COURT. The motion to quash 
the indictment against Jared Chapel, for * 
being engaged in the business of a lawyer 
without a license, and the demurrer to the in- 
dictment against Lysander Crosby, for mak- 
ing three promissory notes, each for more 
than twenty dollars, without being duly 
stamped to denote the duty imposed thereon. 
I will dispose of together. Botb motion and 
demurrer have been argued, upon the dis- 
tinct ground that the remedy by indictment 
does not exist, and that the only method of 
proceeding for a violation of the statute is 
by action or information of debt, to recover 
the penalty. There is this difference, how- 
ever, between the two cases: to the pecunia- 
ry penalty imposed for being engaged in any 
business named in the section 64 of the in- 
ternal revenue law, without a license, a sub- 
sequent statute has added punishment by 
imprisonment upon conviction; whereas, 
the provision requiring stamps to be placed 
on instruments imposes, for a violation, only 
a pecuniary penalty. 

In order that we may intelligibly inves- 
tigate and consider the question presented, 
we need, first, to look at the nature and pur- 
pose of penal statutes. "An offence," says 
Mr. Whax-ton, "which may be the subject of 
criminal procedure, is an act committed or 
omitted in violation of public law, either for- 
bidding or commanding it." 1 Whart. Cr. 
Law, § 1. Misdemeanors at common law 
comprise all offences less than felony, which 
may be the subject of indictment, and these 
are divided into two classes— those penal 
at common law, and those penal by statute. 
Id. § 3. There are two sorts of penal stat- 
utes wnich create offences; one where the 
statute enjoins or forbids an act, without 
declaring the omission or commission of the 
act indictable; the other, where the omis- 
sion or commission is made specifically in- 
dictable. Whart Cr. Law, § 10. It is a 
well-settled rule of criminal law, that a stat- 
ute which enjoins or forbids an act, that ii 
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not at common law a misdemeanor, and im- 
poses a pecuniary penalty for its violation, 
creates, technically, an offence. IT. S. v. 
Mann [Case No. 15,71S]. But, is it an offence 
which is indictable? I regard this question 
as put beyond controversy by the authorities. 
Mr. Wharton says (section 10, same volume): 
"If a statute prohibits a matter of public 
grievance, or commands a matter of public 
convenience, all acts or omissions contrary 
to the prohibition or command of the statute, 
being misdemeanors at common law, are pun- 
ishable by indictment" See section 1, before 
referred to; also, 1 Russ. Crimes, p. 49. 

Now, there is this distinction to be observ- 
ed— some penal statutes simply prohibit or 
command an act, without imposing any pen- 
alty or punishment for a violation thereof, 
iind without prescribing a mode of punish- 
ment; other statutes prohibit or command an 
.act, and impose a pecuniary penalty upon any 
person committing an infraction of its pro- 
visions—sometimes prescribing a mode of re- 
covery, and sometimes not naming any rem- 
edy. There is no disagreement in the au- 
thorities, that where a public statute enjoins 
or forbids an act without imposing any pen- 
alty or punishment, a violation of its provi- 
sions is a misdemeanor, for which the person 
can be indicted and convicted, and, conse- 
quently, punished by imprisonment. 1 Russ. 
Crimes, p. 49; 1 Whart. Cr. Law, § 10; Rex 
v. Wright, 1 Burrows, 543; Lord Mansfield's 
opinion, p. 4; Rex v. Harris, 4 Term R. 202, 
all the judges concurring; Lord Kenyon, C. 
J.; Ashhurst, Buller, and Grose, JJ. 

The next consideration is the United States 
statute, under which the indictments are 
drawn. It cannot be claimed that the stat- 
ute has made the acts complained of in ei- 
ther indictment, viz.: making promissory 
notes without stamps, and being engaged in 
the business of a lawyer without license, 
specifically an indictable offence; that is, the 
statute does not expressly declare that either 
shall be the subject of indictment. The stat- 
ute which requires lawyers to pay a license 
of ten dollars is as follows: "Sec. 57. And be 
it enacted that from and after the first day 
of August, 1802. no person, association of per- 
sons, or corporation, shall be engaged in, 
prosecute or carry on either of the trades or 
occxipations mentioned in section 64 of this 
act, until he or they shall have obtained a li- 
cense therefor, in the manner hereinafter 
provided." Section 64 mentions the occupa- 
tion of a lawyer; then section 5S enjoins the 
duty, upon every person desiring to obtain a 
license, of registering with the assistant as- 
sessor his name, occupation for which he de- 
sires a license, and the place where he pro- 
poses to carry on the same; and section 59 
enacts that every person, who shall carry on 
such occupation without taking out a license 
as in that behalf is required, shall, for every 
such offence, respectively, forfeit a penalty 
equal to three times the amount of duty or 
sum imposed for such license— one moiety to 



the use of the United States, the other to the 
person who shall first discover or give infor- 
mation of the fact whereby said forfeiture 
was incurred. 12 Stat 453. 

I need spend no more time to show that 
the rule in reference to penal statutes unques- 
tionably is, that it is an indictable offence to 
violate a public statute which enjoins or for- 
bids an act; and if so, it is such indictable 
offence to engage in any business, trade or oc- 
cupation, forbidden by section 59 of the act 
of congress in reference to internal revenue. 
That section simply forbids the act, and does 
! not declare any penalty, or prosecute any 
remedy; and so with section 58. If Chapel 
desired to obtain a license, and willfully fail- 
ed to register his name, etc. with the assist- 
ant assessor, and was afterwards found prac- 
tising law without a license— which would be 
evidence that he did desire a license— he has 
violated another plain command of a public 
statute, and thereby committed an offence 
which all the authorities agree is indictable. 
The law, as contained in Russell on Crimes 
(volume 1, p. 49), and in the other authorities 
to which I have referred, cannot be question- 
ed, viz.: "Where the statute commands or 
forbids the doing of a thing, the doing or 
omission of that thing wilfully, although 
without corrupt motives, is indictable." But 
the 59th section expressly provides that the 
person who carries on such occupation, etc. 
as is named in section 64, shall forfeit a pe- 
cuniary penalty; and a subsequent act adds 
to that penalty, on conviction, imprisonment, 
in the discretion of the court, not exceeding 
two years. Whatever might be said as to 
the remedy by indictment, under the provi- 
sions of section 59, in the absence of the lat- 
er statute imposing imprisonment on convic- 
tion, it is clear that this latter provision es- 
tablishes the intention of the law makers to 
be, that carrying on a business without li- 
cense, when one is required, is not only an 
offence, but one punishable by indictment 
For there can be no judgment or sentence of 
imprisonment in a civil proceeding; and 
hence, by necessary implication, if not ex- 
pressly, the remedy by indictment is given 
by congress for a violation of section 59. It 
will result from the views already expressed,, 
that the motion to quash the indictment 
against Jared Chapel, for engaging in the 
business of a lawyer without a license, must 
be denied. 

Let me briefly recapitulate. The indict- 
ment and the law in Chapel's case are regard- 
ed in this wise: First. One count of the in- 
dictment charges a violation of section 59, 
which section forbids the act complained of; 
the section nor act prescribes no punishment 
or remedy for an infraction of this section, 
and so: Second. Another count charges a 
violation of section 5S, and this section en- 
joins the act, for not doing which the charge 
is brought. The remedy for an infraction o£ 
either of these sections is clearly by indict- 
ment, as the authorities agree. It will be no- 
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ticeable tlie statute gives no penalty, punish- 
ment or remedy for a violation of either sec- 
tion; and being a public statute, one provi- 
sion forbidding, the other commanding the 
doing of certain things, the sole remedy is an 
indictment for an offence, and the punish- 
ment imprisonment. And, third, one other 
count charges a violation of section 59. This 
section imposes a pecuniary penalty if cer- 
tain business is exercised or carried on with- 
out a license. The remedy here is two-fold, 
by an action or information of debt, because 
section 31 expressly gives the right to recov- 
er, by action or other appropriate form of 
proceeding, and by indictment, because the 
subsequent statute of March 3, 1863 (12 Stat 
•727, § 24\ clearly gives, by necessary implica- 
tion, this remedy. 

I will now turn more particularly to a con- 
sideration of the demurrer to the indictment 
against Crosby: 

The arguments made and authorities ad- 
duced in the two cases, by the respective 
counsel for the respondents, were not fully 
answered or refuted; and in the absence of 
existing authorities, I confess, I took the pa- ; 
pers in this case not wholly free of doubt, be- 
cause of the seemingly direct authority read : 
to sustain the demurrer on the principal ( 
point, viz.: That where a statute imposes a ( 
pecuniary penalty for the doing of a partic- ] 
ular act,* the remedy by indictment will not j 
lie, but only a civil action to recover the pen- \ 
alty, unless the statute expressly give : ndict- ; 
ment. 

I will recur to the principal authorities cit- 
ed by counsel for Crosby, and some of the 
leading authorities, declaring what I regard 
the correct rule of law governing the ques- 
tion. 

There can be little doubt, I think,, but the 
usual and almost universal practice, in the 
courts of the United States, has been to en- 
force the payment of pecuniary penalties, 
given by statute, by civil and not criminal 
proceedings. And so Judge Story, in the 
case of Matthews v. Offley [Case No. 0,290], 
says: "Upon general principles, when a pe- 
cuniary penalty or forfeiture is inflicted for 
a public offence or money, it seems clear that 
the action to recover the penalty or forfeiture 
must be brought in the name of the govern- 
ment, and not in the name of a private party, 
unless some other mode for the recovery is pre- 
scribed by some statute; and the usual rem- 
edv, in cases of a pecuniary penalty, is an ac- 
tion or information of debt by the govern- 
ment itself." Such was claimed to be the 
practice on the argument, and I am satisfied 
that such has been the usual practice. 

The case of Adams v. Wood, 2 Cranch [6 
U. S.] 336, does not go the extent claimed for 
it, viz.: authority that an indictment does 
not lie. The court says: Almost every fine 
or forfeiture under a penal statute may be 
recovered by action of debt as well as by in- 
formation. I do not see that this is even 
negative authority. Neither can I regard the 
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case of U. S. v. Mann [Case No. 15,71S], and' 
the case of Ex parte Marquand [Id. 9,100], as 
changing the former settled rule; though 
Judge Story refers in the case of U. S. v. 
Mann, to Rex v. Malland, 2 Strange, S2S, 
where he says it is laid down as law "that 
where a pe< .liary penalty is annexed to an 
offence, and no mode of prosecution is pre- 
scribed, an indictment does not lie therein,, 
but only an information of debt on the ex- 
chequer." 

It is true that the statute we are consider- 
ing would seem to be within the rule of Rex 
v. Malland, as adopted by Judge Story. But,. 
on further examination, we shall find Rex v. 
Malland to stand quite alone, and opposed 
to many other cases in the English courts;: 
and, inasmuch as the question of the indieta- 
bility of an offence, under a penal statute,, 
was not argued or averred in the case de- 
cided by Judge Story, it cannot fairly be- 
claimed that the rule quoted from a single^ 
case, which is opposed to many other authori- 
ties, should be controlling. And what is said 
by the same eminent judge in Ex parte Mar- 
quand, that an indictment does not lie in 
such cases, is sustained by reference only to* 
Rex v. Malland and Adams v. Wood— the- 
latter of which does not at all involve the- 
question. The judge in the subsequent case- 
to which I have referred, Matthews v. Oflaey 
[supra], which was an action of debt to re- 
I cover a pecuniary penalty, for violating a 
public statute, says: "It has been held that 
a suit will not lie by a common informer, for 
such penalty, unless power is given to him 
for that purpose by statute; neither will an 
indictment lie for such a penalty unless also- 
specially allowed by statute, for it is proper- 
ly recoverable as a debt in a court of reve- 
nue by government, and is in no sense a 
criminal proceeding." The language of Judge 
Story, in the two last cases to which I have- 
referred, is broad enough to overturn what 
was before a well-settled doctrine, provided 
what he says is to be regarded and held as 
law. Inasmuch, however, as Mr. Justice- 
Story does not refer to the authorities, long 
existing, on which a contrary rule rests, thus 
showing that he did not himself consider 
that he was differing with authorities on the 
question, I cannot think it was intended to 
go so far as the language imports, in opposi- 
tion to a well-settled rule of law governing 
penal statutes. 

Indeed, well-settled rules of law, resting 
firmly on time-honored authority, are not 
overturned by the opinion a court may ex- 
press on points either not within the, case 
under consideration, or, if so, not without 
taking some notice of the former authorities, 
on which the contrary doctrine rests. I will 
recur to a few authorities, to show the law 
to be otherwise than the language of Judge 
Story would indicate it to be. And first, I 
read from Sedgwick on Statutory and Consti- 
tutional Law (page 96): "Where a statute 
prohibits an act to be done under a certain 
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penalty, though no mention is made of in- 
dictment, the party offending may be indict- 
ed and fined to the amount of the penalty; 
but where it is merely provided, that if any 
person do a certain act, he shall forfeit a cer- 
tain sum to be recovered by action of debt, 
no indictment can be supported." If a stat- 
ute enjoins an act to he done without point- 
ing out any mode of punishment, an indict- 
ment will lie for disobeying the injunction of 
the legislature. And I refer to, as fully 
sustaining these views, 1 Chit. Cr. Law, 1(52; 
Cro. JEliz. C>35; % Just. 131; 1 Whart. Cr. 
Law, § 10; 1 Kuss. Crimes, pp. 49, 50; Rex v. 
Wright. 1 Burrows, 544, 545; Rex v. Harris, 
4 Term R. 204. 205. 

I wish to notice one further distinction in 
reference to penal statutes, before adverting 
to the sections of the statute in reference to 
stamps on notes, &c. viz.: "Where a statute 
prohibits an act which was before lawful, 
and enforces the prohibition with a penalty, 
and a succeeding statute, or the same stat- 
ute in a subsequent substantive clause, de- 
scribes the mode of providing for the penalty 
different from that by indictment, the prose- 
cutor may, notwithstanding, proceed by in- 
dictment upon the prohibitory clause as for 
a misdemeanor at common law, or he may 
proceed in the manner pointed out by the 
statute, at his option; but if the manner of 
proceeding for the penalty be contained in the 
same clause which prohibits the act, the 
mode of proceeding given by the statute must 
be pursued, and no other." And the reason is 
said to be, that the express mention in the 
same clause of any other mode of proceeding 
impliedly excludes that by indictment. 1 
Whart. Cr. Law, § 10, par. 3; 1 Russ. Crimes, 
pp. 49, 50, and the authorities last before 
referred to. But I regard the case of U. S. 
v. Bougher [Case No. 14,027], as fully an off- 
set to Judge Story's opinion, and as giving 
a just and correct rule, viz.: "In all cases 
where an act is declared to be unlawful, and 
a punishment or penalty is annexed to the 
doing of the act, it pertains to the sovereignty 
of the state, through the agency of the ju- 
dicial department, to punish it by indictment. 
And it does not require any express statutory 
authority to wan-ant such a proceeding." 

If we now carefully read sections 94 and 
95 of the statutes, it will not be difficult to 
determine whether an indictment can be sus- 
tained on those sections. As I have said, 
it was argued that there was no prohibition 
against making instruments in writing, with- 
out paying the duty or fixing thereon stamps, 
but only a penalty imposed for doing so, 
which could be collected in a civil action 
alone. If we remove from section 94 words 
that do not affect its sense or meaning for 
our present purpose, and retain only those 
words that are necessary to our present ex- 
amination, it declares as follows, viz.: "That 

* * * there shall * * * be paid, for 
and in respect of the several instruments 

* * * mentioned in schedule B, * * * 
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by any person * * * who shall make 
* * * the same * * * the duty or sum 
of money set down in figures, against the 
same, or otherwise specified or set forth in 
said schedule." That does not mean merely, 
a person may do so, but it declares he shall, 
that is, it positively requires and commands 
every person who makes a note for over $20 
to pay the duty imposed thereon. And the 
law is, that a wilful violation of that com- 
mand is an offence, and may be punished by 
the statute, as will be noticed, not fixing any 
punishment oi mode of proceeding. Section 
95 declares, substantially, that if a person 
makes a note, etc. without the same being 
stamped for denoting the duty imposed there- 
on, or without having thereon an adhesive 
stamp to denote such duty, such person shall 
incur a penalty of fifty dollars; but does this 
section not prohibit the act by imposing the 
penalty upon those who shall make the in- 
strument, as clearly as though by direct word 
of prohibition? I think so, and that the 
remedy, under this section, comes under the 
rule in Sedgwick on Statutory and Constitu- 
tional Law, and the other authorities cited. 
At the same time, an action or information 
of debt may be brought to collect the penalty, 
at the option of the prosecutor; and, indeed, 
section 31 clearly gives a civil action to re- 
cover any pecuniary penalty named in the 
act. 

It will be further noticed, that section 95 
provides the penalty, but does not give the 
mode of recovery; and hence, the remedy 
by indictment, under the distinction dearly 
made (1 Whart. Cr. Law, § 10, par. 3) and 
supported by ample authority, that where the 
remedy is not provided in the same clause 
that gives the penalty, but in another sub- 
stantive clause, the prosecutor may elect to 
proceed as for a misdemeanor, at' common 
law or by civil suit. 

I am entirely satisfied that the rule of law 
governing statutory penalties is well defined 
and established, not only by elementary writ- 
ers, but by adjudicated cases of high au- 
thority, and to be in accordance with the 
views I have expressed. Whatever may be 
said of the policy of adopting the remedy by 
indictment, rather than to collect the penalty 
by civil action, there is no doubt as to the 
right. And I may add that I see no objection 
to the government taking the remedy by in- 
dictment; for, if the action of debt, in all 
cases, was resorted to, it is fair to presume 
that in half the cases the government would 
be beaten on the execution. There being no 
imprisonment for debt, those without pe- 
cuniary responsibility might violate the stat- 
ute with impunity, and the government 
would practical^, in such cases, be remedi- 
less; there would be no use suing in debts 
where there could be no collection of the 
penalty and costs of suit, for want of prop- 
erty in the defendants. 

I see no objection, therefore, to the remedy 
by indictment. If a man will violate a public 
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statute, which exacts 110 more of him than duty 
and patriotism demand, he has no right to 
complain, if the government, whose laws he 
has broken, adopt a mode of prosecution that 
is sure to prove effective. 

The demurrer is overruled, with leave for 
defendant to plead to the indictment, and, as 
before intimated, the motion to quash in the 
other case is denied 
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UNITED STATES v. CHAPELS et al. 

[Brunner, Col. Cas. 444; * 2 Wheeler, Cr. 
Cas. 205.] 

Circuh Court, D. Virginia. July, 1819. 
Piuacy— What Cosstitutes. 
The crime of piracy is defined with reason- 
able certainty by the law of nations, and by. the 
acts of congress, and consists of robbery or 
forcible depredation upon the sea. 

2 [The following preliminary remarks are 
explanatory of the case. 

[The constitution of the United States con- 
fers on congress the power "to define and 
punish piracies and felonies committed on the 
high seas, and offences against the law of na- 
tions." Article 1, § S. "The Federalist" (No. 
42) says this power "belongs with equal pro- 
priety to the general government; and is a 
still greater improvement on the articles of 
confederation. These articles contain no pro- 
vision for the case of offences against the law 
of nations; and consequently leave it in the 
power of any indiscreet member to embroil 
the confederacy with foreign nations. The 
provision of the federal articles on the sub- 
ject of piracies and felonies, extends no far- 
ther than to the establishment of courts for 
the trials of these offences. The definition of 
piracies might, perhaps, without inconvenien- 
cy, be left to the law of nations; though a 
legislative definition of them is found in most 
municipal codes." 

[On the 30th April, 1790 [1 Stat. 112], con- 
gress passed "An act for the punishment of 
certain crimes against the United States." 
(among others, the crime of piracy,) the Sth 
section of which is in these words: "And be 
it enacted, that if any person or persons shall 
commit upon the high seas, or in any river, 
haven, basin, or bay, out of the jurisdiction of 
any particular state, murder or robbery, or 
any other offence which if committed within 
the body of a county, would by the laws of 
the United States be punishable with death; 
or if any captain or mariner of any ship or 
other vessel, shall piratically and feloniously 
run away with such ship or vessel, or any 
goods or merchandise to the value of fifty dol- 
lars, or yield up such ship or vessel voluntari- 
ly to any pirate; or if any seaman shall lay 
violent hands upon his commander, thereby to 

i [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 

2 [From 2 Wheeler, Cr. Cas. 205.1 
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hinder and prevent his fighting in defence of 
his ship or goods committed to his trust, or 
shall make a revolt in the ship; every such 
offender shall be deemed, taken, and adjudged 
to be a pirate and felon, and being thereof 
convicted shall suffer death: and the trial of 
crimes committed on the high seas, or in any 
place out of the jurisdiction of any particular 
state, shall be in the district where the of- 
fender is apprehended, or into which he may 
first be brought." 

[At the February term of the supreme coir t 
of the United States, 1818, however, there 
came on the case of U. S. v. Palmer [3 Wheat. 
(16 U. S.) 010] certified from the circuit court 
for the Massachusetts district. Palmer and 
others, citizens of the United States, bad gone 
upon the high seas, entered and robbed the 
Industri Raffaelli, a Spanish ship, of various 
articles. In this case, the question arose, (to 
use the language of the chief justice,) "wheth- 
er this act extends farther than to American 
citizens, or to persons on board American ves- 
sels, or to offences committed against citizens 
of the United States. The constitution hav- 
ing conferred on congress the power of de- 
fining and punishing piracy, there can be no 
doubt of the right of the legislature to enact 
laws punishing pirates, although they may 
be foreigners, and may have committed no 
particular offence against the United States. 
The only question is, has the legislature en- 
acted such a law? Do the words of the 
act authorize the courts of the Union to in- 
flict its penalties on persons who are not 
citizens of the United States, nor sailing un- 
der their flag, nor offending particularly 
against them?" The court finally came to 
the decision, that "the crime of robbery, 
committed by a person on the high seas, on 
board of any ship or vessel belonging exclu- 
sively to subjects of a foreign state, on per- 
sons within a vessel belonging also exclu- 
sively,to subjects of a foreign state, is not 
a piracy within the true intent and meaning 
of the act 'for the punishment of certain 
crimes against the United States,* and is not 
punishable in the courts of the United 
State." 

[To supply this omission, a new provision 
was deemed to be necessary; and it is un- 
derstood, that with this intention the last 
congress adopted the 5th section of the "act 
to protect the commerce of the United 
States, and punish the crime of piracy," 
passed on the 3d of March, 1819 [3 Stat. 513]. 
The 5th section is in these words: "And be 
it further enacted, that if any person or per- 
sons whatsoever, shall, on the high seas, 
commit the crime of piracy as defined by 
the law of nations, and such offender or of- 
fenders shall, -afterwards be brought into, 
or found in, the United States, every such 
offender or offenders shall, upon conviction 
thereof, before the circuit court of the Unit- 
ed States for the district into which he or 
they may be brought, or in which he or they 
shall be found, be punished with death." 
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[Ou Monday, the liall of the house of del- 
egates was filled by a large concourse of 
spectators. The court was opened; the 
chief justice on the bench. Mr. Stanard, 
the United States' attorney, appeared on the 
part of the United States; Messrs. A. Ste- 
venson, and W. Wickharu, on the part of 
the prisoners; Messrs. Gilmer and Bouldin, 
the two other counsel whom the court had 
added to the defence, being prevented from 
attending— the first by indisposition, the last 
by absence. The prisoners William Chapels 

' and others, (twenty-one in number) had 
been variously charged in three different 
indictments; one (under the act of 1819) 
was for robbing a Spanish vessel; another, 
under the same act, for robbing a Dutch 
vessel; the third, under the act of 1790, for 
robbing an American vessel. Samuel Poole 
was first put to the bar, under the first in- 
dictment charged with having piratically 
and feloniously set upon, boarded, broke, 
and entered "a certain Spanish vessel or 
brig, belonging to certain persons whose 
names are, as well as is that of the said 
brig, unknown," and robbed her of Spanish 
milled dollars. The prisoner being arraigned, 
and the jury impannelled, seven witnesses 
were sworn in. 
[Evidence: 

[Samuel Stanly, a youth of 18, gave a clear 
and particular statement of the transaction. 
He stated, that he had belonged to the armed 
vessel the Irresistible; that while she was 
lying in the port of Margaritta, about a mile 
from shore, about 1 o'clock in the morning, 
she was cut out by the crew of the privateer 
Creola. Such of the crew of the Irresistible, 
as wished to go ashore, were permitted to do 
so. The crew of the Creola said they "were 
going to continue the cruise. They did go on 
a cruise. They went off St Domingo, where 
they did but little; but off Cape Antonio, in 

- the island of Cuba, they met with several ves- 
sels. Q. What colours did you assume? A. 
No particular ones; sometimes one flag, some- 
times another; flags of different nations. Q. 
Who appointed the officers, and how? A. 
They were appointed by the crew of the Cre- 
ola; (but witness could not tell particularly 
the manner of their appointment.) They 
brought to a Spanish vessel off Cape Antonio, 
from whom they took $2300. During all the 
time of the cruise, he was on board of the Irre- 
sistable; towards the last of it, he was made 
master's mate, before which time he had been 
before the mast. Q. Did you board a number 
of vessels? A. We did. Q. Were they also 
plundered? A. Some of them were. Q. What 
became of the money found in the Spanish 
vessel? A. It was shared among all hands. 
Q. Did you come into the waters of the United 
States, into the Chesapeake Bay? A. We did. 
Q. What became of the vessel? A. Com. 
Daniels sent down and took possession of her. 
Witness said the crew had abandoned and dis- 
persed. (One of the jurymen.) Was it from 
apprehension? A. I cannot tell that. Being | 



asked to specify the different flags under 
which they had sailed, he mentioned the Span- 
ish, Buenos Ayrean, and English. The Buenos 
Ayrean flag was flying when she took the 
Spanish vessel. On cross examination, Stan- 
ly said that he had sailed in the Irresistable 
about sis or seven months before she was 
taken by the crew of the Creola; that she had 
sailed from Baltimore, to make prizes under 
a commission from Gen. Artigas. Q. Did you 
not take vessels under the flag of Buenos 
Ayres? A. No. Q. Did you not conceive you 
had a right to take them? A. No; we could 
have taken them many a time. Q. Would you 
not have taken the Creola if found out of port? 
A. No. Q. Were you not apprised of then* 
being a war between Buenos Ayres and Gen. 
Artigas? A. I was. We had it in our power 
to take Buenos Ayrean privateers from Balti- 
more, but we did not attempt it. Q. While 
in •the Irresistable, what prizes did you make? 
A. A ship and schooner belonging to the 
Portuguese. Being interrogated farther, he 
stated, that when the Irresistable was taken 
at Margaritta, he was in her asleep, and so 
were her crew; that fifty or sixty of the crew 
of the Creola had boarded her. Q. Do you 
know Poole? A. Yes. Q. Did you see him 
that night? A. No; not till the morning. 
They drove us below, and we had no chance 
of seeing till morning. He stated that the Ir- 
resistable was the strongest vessel ; she 
mounted sixteen guns; the crew of the Creola 
had boarded her with two boats. Q. Had you 
no sentinel? A. Yes; but all were gone 
asleep. Q. How did you know then you were 
boarded with boats? A. I heard the captain 
say so, as well as several of the people. Q. 
How many were there in the crew of the Ir- 
resistable? A. About 25 or 30. Q. Was the 
prisoner very active? A. He was. Q. Who 
seemed the leader among them at that time? 
A. Ferguson, who was afterwards appointed 
captain. Q. Did you observe Black? A. He 
was first lieutenant at first, but they broke 
him. Being further questioned, in a desultory 
way, he stated that some of the old crew of 
the Irresistable were not willing to join; that 
when told they might go ashore, it was too 
late, being as much as fifty miles from land; 
that in the course of the cruise, they spoke 
about thirty or forty vessels, English, French. 
American, Dutch, Danes: that they boarded 
an American vessel bound to St. Jago; search- 
ed her trunks, and took jewelry from them. 
Q. When you boarded vessels, did you hear 
an order to take Spanish or Portuguese prop- 
erty, but no others? A. No. Q. But in 
boarding the American vessel, were orders 
given to- respect American property? A. Yes. 
Upon being interrogated partlculnrly how he 
came to call the vessel they took a Spanish 
vessel, he said she had a Spanish flag and 
Spanish crew. Q. Did you go on board of 
her? A. No; but they brought the crew on 
board of us to search their vessel. She was 
bound from Campeachy to Havana— she had 
four or five in her crew, besides officers and 
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passengers; was a very small vessel. Her 
captain told our captain in Fiench he was a 
Spaniard. The witness, being interrogated, 
said he did not himself understand French or 
Spanish. Soon after he got to Baltimore, the 
witness said he was put in jail, and promises 
were held out to him that he should not be 
punished if he gave evidence in the case; that 
he was taken in the vessel in tne Patuxent by 
the revenue cutter. His share of the money 
from the prize was $29; as to the jewelry, it 
was §et up and sold in the vessel, and the pro- 
ceeds shared out, of which he received $7 
more. They had also plundered a Dutch ves- 
sel, from whom they had taken some hampers 
of gin; as also one of Petion's schooners, 
from whom they took clothes, money, watch- 
es, &c, which plunder was divided among 
the crew. Being asked by a juryman, if they 
were to take Spanish and Portuguese prop- 
erty only, why they robbed the American, he 
replied that they robbed the passengers only 
of jewelry, but did not rob the vessel. Q. 
Was the jewellery Spanish or American prop- 
erty? A. I do not know. Q. Why did you 
take gin from the Dutch vessel? Was that a 
Spanish vessel? A. No; but because we 
wanted it. 

[Samuel Beaver: Was one of the crew of 
the Irresistable, when she was seized at Mar- 
garitta, in the month of March last; when 
taken, the boarding crew loosed her sails, and 
stood out to sea; hove to at daylight, and 
sent those ashore who chose to go; they said 
at first she was coming,, home to Baltimore, 
but they went a cruising; she carried the 
Margaritta flag generally; but when boarding 
vessels, they used different flags; they board- 
ed eight or ten, Dutch, French, American, two 
Spaniards; one a Spanish brig off Cape An- 
tonio; took from her $2,300. From the Amer- 
ican vessel (the Superior) they took a cask of 
water and jewellery. The money they took 
was shared among the crew; they sold the 
jewellery and divided out the money. When 
they arrived in the Chesapeake Bay, the crew 
was called together, and divided; those who 
were for going out again went to one part of 
the vessel, the rest to another; the strongest 
party was for coming in, and the vessel was 
brought into the Patuxent. Q. Had you or- 
ders to respect particular vessels? A. No; we 
boarded one and all. We -nere prepared to 
take specie wherever we could find it. Q. 
What was the station of the prisoner in the Ir- 
resistable? A. He was captain of fore-top, 
and master's mate. Cross examined, he stat- 
ed, that eighteen of the crew of the Irresist- 
able were set ashore at Margaritta; that he 
did not try to get ashore, because he did not 
wish to be drowned, the boat being leaky and 
full of men and clothes; that he was below 
and drunk when the vessel was taken; that 
Captain Ferguson had told them at first he 
had a commission; but two days after he told 
them he had not; that after they found there 
was no commission, then they determined to 
board everything. Q. When you went on 
25FED.CAS.— 26 



board of a vessel, were you not told to take 
nothing but Spanish or Portuguese property? 
A. Yes; but if we saw any specie, it was ours. 
Q. Had you orders to take money wherever 
found? A. Yes. He stated, that he was ar- 
rested in Baltimore, and was told he should 
get a dollar and a quarter a day while attend- 
ing as a witness. 

[John Donald: Was one of the crew of the 
Creola; shipped at Baltimore under the Bue- 
nos Ayrean flag, for a 90 days cruise; at Mar- 
garitta the vessel was sold, and they had none 
to return home in, and were told the governor 
of Margaritta meant to press them. Captain 
Daniels had told some of the crew, whom he 
wished to enlist with him in the service of 
Venezuela, to which he had become attached, 
that if they did not join him, he would have 
them put into the fort, and fed on bread and 
water. Donald said, when he was asleep be- 
low, one of the crew of the Creola, who rose 
upon the vessel, came down to his berth, ana . 
threatened to blow out his brains If he did not 
join them in going against the Irresistable. 
They went in two boats, and seized the latter 
vessel; secured the men, and hoisted sail. The 
officers of the Creola were confined during the 
mutiny. Ferguson and Black were the lead- 
ers. Ferguson was proposed on the quarter 
deck of the Irresistable as captain— no one ob- 
jected, and he was appointed officer. They 
had boarded a Spanish vessel, with logwood 
on board, and took from her (as he under- 
stood) §3,700 in specie. They boarded several 
vessels under the Buenos Ayrean flag; came 
across one of Petion's vessels, sent a boat 
aboard of her, took out jewellery, [there were 
several articles of it on the table of the court;j 
understood that this vessel waa a pirate, and 
had no papers. They paid for the water taken 
from the American vessel, but does not know 
whether they paid for onions taken from the 
Dutchman. Q. You never thought of putting 
a prize-master on board of any of the vessels 
you saw? A. No;, we would not have dis- 
turbed the vessel. Being cross examined, said 
there were orders to respect American prop- 
erty, and only to take Spanish and Portuguese. 

[John M'Fadden: Was first lieutenant on 
board the Creola when she was seized; gave 
the particulars of that transaction; on the 
24th of March the mutiny took place; they 
seized all the small arms; threatened to blow 
out the brains of the officer on deck. M'Fad- 
den was below; when he went on deck, he 
found fifty men armed; tried to pacify them 
and quell them; they said they were not 
going to take our brig, but Captain Daniels', 
ours not sailing fast enough; he thought at 
one moment he should have quelled the mu- 
tiny, but Black told them they would be 
strung on the beach; and hung like dogs, 
they then sung out, "as we have begun, let 
us go through with it"; they took all the 
small arms from the Creola; they said all 
might stay who chose; they wished none 
but volunteers; only four or five remained 
behind; Captain Daniels' other vessel tried 
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to pursue the Irresistable next morning, then 
in sight (about 20 miles off) from the mast 
head. Being- further interrogated, said the 
Oreola had a commission from Buenos Ayres; 
she was regularly commissioned; the crew 
shipped at Baltimore; cruise was finished at 
Margaritta. They did not think themselves 
authorized to take a vessel under the Artigas 
flag; on the contrary, he had known the two 
flags cruise together.— Mr. Stanard: Q. Does 
not the commission expressly restrict you i 
from taking South American Spanish prop- [ 
erty? A. Yes; it is against the property of 
the subjects of the king of Spain. 

[Henry Child: Had been the first officer of 
the Irresistable; was below when the Cre- 
ola's crew came on board; he attempted to 
go up with a cutlass, but was taken and con- 
fined; they told him, as soon as things were 
arranged, they would give him the boat, and 
let him go ashore. Word was passed fore 
and aft for every one who wished to leave 
the vessel to go in the boat; he and nine- 
teen men left it; the boat was in a leaky 
condition — much baggage in it, but had any 
more been willing to go with him, the bag- 
gage would have been thrown overboard. 
They overhauled his and Captain Daniels' 
trunks for the vessel's commission, but find- 
ing none, Ferguson said he could easily make 
papers for himself. When the Irresistable 
first arrived at Margaritta, the captain had 
taken all the papers on shore, to deposit them 
at the government house. 

[Captain Paul: Was the commander of the 
Creola; was asleep in the cabin when the 
alarm was given; was suffered to go to the 
upper step of the gangway; was told they 
did not intend to injure his vessel, but to 
taken possession of the Irresistable; after 
leaving his vessel, he had fired at them, then 
went on board Captain Daniels' other vessel, 
which chased them eight hours in vain. 
Captain Paul being asked the date of his 
commission, said the original had been sent 
to Buenos Ayres, but a copy he had of it bore 
date in September, 1814. It did not justify 
him in taking any but Spanish property. 

[Captain Daniels: Was the commander of 
the Irresistable; after the alarm was given, 
lie was ordered by the governor to pursue 
her, but to no purpose; her boat returned to 
shore with twenty officers and men. The Ir- 
resistable had been engaged by the governor 
to sail to Venezuela in two days. 

[The evidence being gone through, the 
court directed the jury to be kept together, 
and adjourned till next morning. On Tues- 
day morning the argument commenced. Mr. 
Stanard addressed the jury about an hour. 
On the part of the prisoner. Mr. Wickham 
spoke about half an hour, and Mr. Stevenson 
about an hour. Mr. Stanard closed on the 
part of the United States. 

[The counsel on the part of the United 
States laid down the law. and analyzed the 
evidence. He called upon the jury, among 
other things, to lend their aid in cutting 



down that system of brigandage which was 
tarnishing the reputation of our country, and 
demoralizing our seamen. He cited the fol- 
lowing passage from Bynkershoeck, to show 
what was piracy as defined by the laws of 
nations: "We call pirates and plunderers 
those who, without the authorization of any 
sovereign, commit depredations by sea or 
land," &c. &c. 

LThe counsel on the other side contended, 
that the words of the act of congress were 
too vague and loose to authorize the jury to 
dip their hands in the blood of a fellow citi- 
zen; that piracy was a general term, not 
clearly nor sufficiently defined in the laws 
of nations; that the great father of the 
church to whom you would look for a defini- 
tion, gave no satisfaction upon it. What 
says Grotius? Not one syllable. Puffendorf V 
Profoundly silent. WhatBarbeyrac? Domat? 
Rutherford? Montesquieu? Wolfius? Vattel? 
Not a solitary word by way of definition: 
and the reason was, that it had been left 
to the municipal laws of different countries 
to define it, and, therefore, the law of nations 
had not. We have only the definition of one 
Dutchman, Byndershoeck; and even with 
that his commentator, Du Ponceau, had ex- 
pressed his dissatisfaction. And yet the 
jury were to say upon their oaths that piracy 
had been defined by tlie law of nations. 
Why did not congress do their duty, in the 
exercise of their constitutional powers, and 
make a rule which might be understood by 
the judiciary of t^e country? If they had 
failed in doing their duty, it was their own 
look out; but surely no jury would take up- 
on themselves to say by their verdict the 
law had been defined, when it was not; or 
upon such vague, general expressions, take 
the life of a fellow citizen. The counsel, by 
way of analogy, .attempted to show that if 
congress had referred to other cases as de- 
fined by the law of nations, as territorial ju- 
risdiction, the light of search, &c. how dis- 
cordant the writers, and how unsettled the 
doctrines are upon the subject. Men, too, 
highly distinguished in this country, had 
differed upon the definition of piracy. The 
gentleman who presided in that court, had in 
another place, (in congress,) in the Case of 
Robins [Case No. 16,175], declared that not 
only an actual robbery, but cruising on the 
high seas without a commission, and with an 
intent to rob. was piracy. Whereas now, 
the United States' attorney says actual rob- 
bery is necessary to constitute the offence. 
Reference was also had to the constitution, 
by which congress is to define piracies and 
felonies committed on the high seas, and of- 
fences against the law of nations, to show 
that the former are distinguished from the 
latter, as if not ranked among the "offences 
against the law of nations." The evidence 
w r as then analyzed, and commented on. It 
was the testimony of accomplices, (always 
suspicious,) and here brought from duress of 
a jail, taking its colour from the hopes and 
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fears of the witnesses. It was attempted to 
be proven that they had contradicted them- 
selves, and each other— that there was no sat- 
isfactory evidence of this being a Spanish 
vessel as charged in the indictment— that 
this act of congress was passed but ten days 
before they left Margaritta: they could not 
have known of it; and therefore it is as to 
them in the light of an ex post facto law, 
&c. &c. A particular and pathetic appeal 
was made in favour ot Poole, who had serv- 
ed gallantly in the navy of his country dur- 
ing the late war. 

[Mr. Stanard replied to both gentlemen at 
considerable length. He denied the vague- 
ness which was ascribed to the law of na- 
tions on the subject of piracy, and the other 
points touched upon. He supported the au- 
thority of Bynkershoeck. Vattel (Law Nat. 
bk. 1, c. 19) had denounced "all villains who 
by the quality and habitual frequency of 
their crimes, violate all public security, and 
declare themselves eneinies of the human 
race. Thus pirates are brought to the gibbet 
by the first into whose hands they fall!" 
Blackstone, the vade mecu n of all the law- 
yers, says, **A pirate is an enemy of the hu- 
man race." Even if writers on the law of 
nations had adopted different definitions of 
piracy, where was the definition of it that 
would not embrace the ease of these men— 
whose lawless depredations came up to any 
definition of Jt which 'had ever been given? 
After developing this idea with great force, 
and ridiculing the pretensions that had been 
suggested, that these men had the right un- 
der the commission belonging to the Irre- 
sistable, to capture Spanish property, he 
returned to the analysis of the testimony; 
lie showed why the testimony of accomplices 
should be received; otherwise the most 
atrocious offences might escape with impuni- 
ty. He concluded by a strong appeal to the 
jury in favour of the law— that the honour 
of our country required that the law should 
be put in force against brigands who not 
only sailed from its waters to collect plun- 
der but returned to them as the scene for 
its partition, and as a sanctuaiy where they 
expected to escape the punishment of their 
dimes.] 2 

Mr. Stanard, U. S. Atty. 
A. Stevenson and W. Wickhani, for pris- 
oners. 

THE COURT then charged the jury in sub- 
stance that the prisoner at the bar was in- 
dicted for cruising on the high seas without 
any commission, and boarding and plunder- 
ing a Spanish vessel, or vessels belonging to 
some power to the jurors unknown; and pi- 
ratically taking out of such vessel a sum of 
money, which the crew divided among them- 
selves. The essential objects of inquiry 
were, whether the prisoner at the bar was 
engaged in such cruise without a commis- 
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sion; whether the robbery charged in the in- 
dictment was committed by him and others 
so cruising as aforesaid, and whether the 
fact amounted to piracy under the act of con- 
gress. 

The fact of cruising and plundering the 
Spanish vessel was proved by the testimony 
of accomplices, and it was contended by the 
counsel for the prisoner that they were to- 
tally unworthy of credit. It is undoubtedly 
true that the testimony of accomplices is to 
be heard with suspicion; and if their testi- 
mony should be improbable, or contradicted 
by circumstances, or by other testimony, the 
jury might justifiably discredit it; but if all 
the circumstances of the case, circumstances 
which could not be mistaken or misrepresent- 
ed, corroborated the testimony of the accom- 
plice, and in fact were merely connected by 
that testimony, it would be going too far to 
say that the facts supplied by the witness 
were to be disregarded because he was an 
accomplice. But in this case, one of the wit- 
nesses, Donald, had been acquitted by the 
grand jury because he was forced on board 
the vessel, and his testimony concurred with 
that of the other witnesses in all that was 
material. 

If the robbery was committed, their next 
inquiry would be, whether the vessel com- 
mitting it sailed under a lawful commission. 
There was not only no testimony whatever 
of a commission, but all the facts given in 
evidence were totally incompatible with the 
idea of sailing under any authority what- 
ever. The crew of one vessel had mutinied, 
seized another vessel, and proceeded on a 
cruise under officers elected by themselves. 

The question whether the case came within 
the act of congress was one of more diffi- 
culty. It was impossible that the act could 
apply to any case if not to this. The case 
was undoubtedly piracy according to the un- 
derstanding and practice of all nations. It 
was a case in which all nations surrendered 
their subjects to the punishment which any 
government might inflict upon them, and 
one in which all admitted the right of each 
to take and exercise jurisdiction. Yet the 
standard referred to by the act of congress, 
as expressed in that act, must be admitted to 
be so vague as to allow of some doubt. The 
writers on the laws of nations give us no 
definition of the crime of piracy. Under 
the doubts arising from this circumstance, 
the court recommended it to the jury to find 
a special verdict, which might submit the 
law to the more deliberate consideration of 
the court. 

The jury retired but for a few moments, 
and brought in a special verdict. 

A jury was then impaneled, and the case 
of ten others of the crew (charged in the 
same indictment) was, with their consent, 
submitted at once to trial; the evidence gone 
through, and the jury returned the following 
special verdict:— 

We of the jury find that the prisoners, 
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Bailey Durfey, William Chapels, alias Wil- 
liam Chapel, Daniel Phillips, James Thomas, 
alias James West, Daniel Livingston, Luke 
Jackson, Stephen Sydney, Peter Xelson, 
Isaac Sales, and Peter Johnson, were, in the 
month of March, 1S19, part of the crew of a 
private armed vessel called the Greola (com- 
missioned by the government of Buenos 
Ay res, a colony then at war with Spain), ly- 
ing in the port of Margaritta; that in the 
month of March, 1819, the said prisoners and 
others of the crew mutinied, confined their 
officers, left the vessel, and in the said port 
of Margaritta seized by violence a vessel call- 
ed the Irresistable, a private armed vessel ly- 
ing in that port, commissioned by the gov- 
ernment of Artigas, who was also at war 
with Spain; that the said prisoners and oth- 
ers having so possessed themselves of the 
said vessel, the Irresistable, appointed their 
officers, proceeded to sea on a cruise without 
any document or commission whatever, and 
while on the cruise, in the month of April, 
1S19, on the high seas, committed the offense 
charged in the indictment, by the plunder 
and robbery of the Spanish vessel therein 
mentioned. If the plunder and robbery afore- 
said be piracy under the act of congress of 
the United States, entitled "an act to pro- 
tect the commerce of the United States, and 
punish the crime of piracy," then we find 
the said prisoners severally and respectively 
guilty. If the plunder and robbery above 
stated be not piracy under the said act of 
congress, then we find them not guilty. John 
G. Gamble, Foreman. 
THE COURT then adjourned. 

[NOTE. This cause was certified to the su- 
preme court, where it was argued at the Feb- 
ruary term, 1820, Justice Story deliveriug the 
opinion. It was decided that the offense charged 
in the indictment amounted to the crime of 
piracy, and was punishable under the act of 
congress entitled "An act to protect the com- 
merce of the United States, and punish the crime 
of piracy." Act April 30, 1790 (1 Stat. 112). 
5 Wheat. (18 U. S.) 153.] 



Case No. 14,783. 

UNITED STATES v. CHAPMAN. 

[4 Am. Law J. (U. S.) 440.] 

District Court. AY. D. Pennsylvania. Jan. 
Term, 1851. 

Criminal Law— Confession— Promise of Favor. 

A confession made by a prisoner against him- 
self on a hearing before a committing magis- 
trate, although previously cautioned by a magis- 
trate not to criminate himself, held to be inad- 
missible because it appeared that forty-two hours 
before he had made a confession to one of the 
magistrate's officers under the influence of false 
promises. 

The defendant, J. L. Chapman, was indict- 
ed for robbing the United States mail. It 
was proved that after defendant's arrest, 
promises of favor were held out by High 
Constable Hague, and under these the prison- 
er confessed. He was detained forty-four 



hours in the watch house, and being brought 
before the mayor, his examination was taken 
in writing, under the statute of Philip and 
Mary, and duly signed. The mayor knew 
nothing of the previous confession to Hague, 
and gave to the prisoner no more than the 
usual caution, which was not to answer any 
questions unless he pleased, telling him also 
that he was not bound to criminate himself. 

The examination was offered by the dis- 
trict attorney, J. B. Sweitzer, and objected 
to by S. W. Black, counsel for prisoner. 

Mr. Black stated the general rule in re- 
gard to admitting confessions in evidence. 
Every species of confession to be admissible 
must be voluntary and free. Any promise 
of favor, any threat or undue terror, operat- 
ing on the mind, is sufficient to exclude the 
testimony. Archb. Cr. PL 117; 2 Hale, P. 
C. 235; 2 East, P. C. 659; 1 Phil. Ev. 104; 2 
Starkie, Ev. 27; 2 Russ. Crimes, G45; Reg. 
v. Bosnell, 1 Car. & M. 584. The rule, said 
the counsel, is inflexible, and the confession 
must come from a free and willing mind, 
else the court is bound to reject it. And if 
it appears that any improper impression has 
been made upon the prisoner's mind by either 
magistrate or constable, it must be entirely 
effaced before a subsequent confession can 
be received. If inducements have been held 
out, and confessions obtained within a rea- 
sonable time before the official examination, 
the attention of the prisoner must be called 
to his prior confession and then explicit 
warning must be given not to rely on any 
expected favor. The loose and general cau- 
tion "not to criminate himself" is far from 
sufficient. Inducements being once held out 
and confessions procured, the burden of proof 
is on the prosecution to show that they have 
been entirely removed, and that perfect free- 
dom prevails in the mind. The presumption 
of law is that the influence still remains un- 
til by clear and satisfactory proof it is shown 
that every Vestige is removed and the mind 
again set free. The proof, whether positive 
or circumstantial, must be ample and satis- 
factory. 2 East, P. C. 65S, 659; Archb. 
Cr. Law, US, 119; 2 Starkie. Ev. 27; State 
v. Roberts, 1 Dev. 259; Peter v. State, 4 
Smedes & M. 31; Com. v. Knapp, 19 Pick. 
507; Reg. v. Hewett, 1 Car & M. 536; 1 Phil. 
& A. Ev. 430. 

It was contended by J. B. Sweitzer, U. S. 
Dist. Atty., that although the confession made 
in the first instance to the officer who made 
the arrest, had been induced by promises of 
favor, and was therefore inadmissible in 
evidence against him, still the subsequent 
statement made before the mayor, after the 
defendant had been duly cautioned not to 
criminate himself, was not liable to the same 
objection, and should therefore be admitted 
—that the influence of the motives proved to 
have been offered, could not be supposed to 
continue after the subsequent warning of 
the mayor, and "that where an inducement 
has been held out by an officer or a prose- 
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cutor, but the prisoner is subsequently 
warned by the magistrate that what he may 
say will be evidence against himself, or 
that a confession will be of no benefit to him, 
or he is simply cautioned not to say any 
thing against himself, his confession after- 
wards made will be received as a voluntary 
confession." The following authorities were 
referred to in support of the position as- 
sumed: 1 Greenl. Ev. p. 267; Res v. Howes, 
6 Car. & P. 404; . Rex v. Richards, 5 Car. & 
P. 318; Nute's Case, 2 Russ. Crimes, 648; 
.Toy, Conf. 27, 2S, 69, 75; Rex v. Bryan, 
Jebbs' Crown Cas. 157; Rex v. Cooper, 5 
Car. & P. 535; Com. v. Harman, 4 Barr [4 
Pa. St.] 269; Com. v. Dillon, 4 Dall. [4 JJ. S.] 
114; Peter v. State, 4 Smedes & M. 31. 

Mr. Black, in reply, said there was no relia- 
ble authority which justified the opinion that 
xi simple caution by the magistrate "not to 
say any thing against himself was suflicient 
when a previous confession had been unduly 
extracted. If we were without decisions, 
reason and principle would reject a rule so 
loose and insecure. If a prisoner has con- 
fessed, as in this case, under a promise and 
hope of advantage, the caution "not to say 
any thing against himself' would induce him 
to repeat the confession, because he had al- 
ready believed that this course would help 
and not hurt him. It is venturing very far 
to say that a rule laid down by Greenleaf is 
not sound, not supported by authority. Nev- 
ertheless, I am persuaded it is the case here, 
and the reference which the learned gentle- 
man, who represents the government has 
made, is not law. To support this position, 
Mr. Greenleaf refers to Rex v. Howes, 6 Car. 
& P. 404, and Rex v. Richards, 5 Car. & P. 
318. These cases not only do not support 
but they overturn this doctrine. In Rex v. 
Howes, the magistrate stated that he told 
the prisoner "he need not say anything before 
him unless he pleased." But it seems Chief 
Justice Denman was not satisfied with this, 
for he questioned him farther, and when the 
magistrate said he had told him "his confes- 
sion would do him no good, but he would be 
committed to prison to take his trial," then 
and not till then did he admit the testimony. 
Surely this does not look as if a simple cau- 
tion not to say any thing against himself was 
considered enough. Does it not rather look 
as if the prisoner's attention must be called 
to his previous confession and explicit warn- 
ing be given not to rely on any expected or 
promised favor? The case of Rex v. Richards 
in no wise supports the rule contended for, 
but by strong implication conflicts with it. 
Mr. Justice Bosanquet refused to admit the 
statement until it clearly appeared the in- 
ducement to confess had come to an end and 
the previous threat could not possibly have 
influenced her mind before the magistrate. 
The case of Rex v. Bryan, Jebbs' Crown Cas. 
157, quoted by Mr. Greenleaf, it is suflicient 
to say is not authority in this court. But 
even it only seems to sustain the view tak- 



en. For no confession was made to any one 
having authority, until the prisoner's state- 
ment was made to Mr. Barry, the magistrate. 
Mr. O 'Flaherty, the priest, presented the only 
temptations which were offered, and he is not 
such a person as* the law contemplates, who 
could hold out inducements suflicient to ex- 
clude a subsequent confession. But, in other 
cases, English judges of acknowledged emi- 
nence and authority have declared the law 
to be precisely as I have stated. Mr. Baron 
Gurney, in Rex v. Green, 5 Car. & P. 312, 
uses this strong language: "A prisoner ought 
to be told that his confession will not operate 
at all in his favor; and that he must not ex- 
pect any favor because he makes a confession; 
and that if any one has told him that it will 
be better for him to confess or worse for him 
if he does not, he must pay no attention to it 
And that any thing he says to criminate him- 
self will be used as evidence against him in 
his trial." And in Rex v. Arnold, 8 Car. & 
P. 621, Chief Justice Denman states what he 
conceives to be the proper course of proceed- 
ing. "A prisoner is not to be entrapped into 
making any statement; but when a prisoner 
is willing to make a statement, it is the du- 
ty of magistrates to receive it; but magis- 
trates before they do so ought entirely to 
get rid of any impression that may have 
before been made on the prisoner's mind, 
that the statement may be used for his own 
benefit, and the prisoner ought also to be told 
that what he thinks fit to say will be taken 
down, and may be used against him on his 
trial." The case of Com. v. Dillon, in 4 Dall. 
[4 U. S.] 116, proves nothing against us, be- 
cause it seems that all importunities and 
threats were resisted by the prisoner, and he 
made no confession until he was brought be- 
fore the mayor, and then according to the 
language of the court, it was "freely made and 
openly received." 

The counsel has referred to Com. v. Har- 
man, 4 Barr [4 Pa. St.] 270. This case, I 
think, helped him less, if possible, than 5 & 
6 Car. & P. Chief Justice Gibson does not 
say that warning is suflicient to remove first 
impressions, but he does not say there, as we 
say here, that the presence of the constable 
as well as the "continuance of the same scen- 
ery which surrounded the prisoner at the first 
confessedly inadmissible confession, was cal- 
culated to produce on the mind of the prisoner 
the same influence at the latter period that 
existed at the first." Within forty-four hours 
of the first confession, so unduly obtained, 
in the same building and under the same roof, 
and the same scenery surrounding him, with 
Hague, who had tempted and beguiled him 
still at his elbow, who can say the second 
statement of the prisoner was free? 

IRWIN, District Judge. As the confession 
in the first instance made by the prisoner to 
the constable who arrested him, was obtained 
by inducements which are excluded by law, 
and could not be received in evidence, the 
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question remains, whether the same confes- 
sions subsequently made, and taken in writ- 
ing by the mayor of the city, signed by the 
prisoner, having previously been cautioned 
not to criminate himself, should be permitted 
to go to the jury. 

It appears that the prisoner was arrested 
on the 10th of December last, between 9 and 
10 o'clock in the morning, and taken to the 
mayor's office in this city. About two hours 
afterwards, from inducements held out to him 
by the constable who arrested him, he made 
a full confession of his guilt to that officer. 
He was afterwards removed to another part 
of the building, and there confined for forty- 
two hours, and from thence again taken to 
the mayor's office, either by Officer Hague, 
who arrested him, or some other constable. 
Here, the mayor, not having been informed 
of his previous confession, examined the pris- 
oner and received his confession as above 
mentioned. During this examination, Con- 
stable Hague passed several times into and 
out of the office. Had the mayor been ap- 
prised of the previous confession, it would 
have been his duty to have told the prisoner, 
previous to his examination, in addition to the 
usual caution, that the promises made by the 
constable were delusive, and unauthorized, 
and to make him clearly understand that any 
thing he was about to confess, must not be 
with the hope or expectation of having the 
slightest favor shown to him in case of con- 
viction. Without such information to the pris- 
oner, may it not be a rational conclusion, that 
the confession which followed was made un- 
der the influence of the promises which had 
preceded and induced the previous confession? 
It is immaterial what length of time may 
have elapsed between the two confessions, 
if there had been no change in the circumstan- 
ces or situation of the prisoner. Had he been 
at liberty, among friends, with opportunity 
for advice and reflection, a voluntary confes- 
sion afterwards made would probably not be 
liable to legal objection; but after some hours 
of close confinement, he was taken to the 
room in which he made his first confession, 
and under the eye of the police officer to 
whom it was made, he repeats to the mayor 
all he had confessed to the police officer, with- 
out any knowledge by the mayor of that con- 
fession, and without any reference to it. 
Before such confession can be received in 
evidence, the court must be convinced that 
the mind of the prisoner was entirely free 
from the undue influence under which he 
made his first confession. But the circum- 
stances of this ease afford no room for such 
conclusion; on the contrary, they leave strong 
reason to infer that the last examination was 
but intended to put in due form of law the 
first confession, and that the promise of favor 



continued as first made. This conclusion may 
be repelled by evidence on the part of the 
prosecution; but in the absence of such evi- 
dence, the legal presumption is that the in- 
fluence which induced the confession to 
Hague, continued when it was made to the 
mayor. The paper offered in evidence pur- 
porting to be the confession of the prisoner 
before the mayor, must therefore be rejected. 

No other evidence appearing against him, the 
jury acquitted the prisoner. 



Case 3STo. 14,784. 

UNITED STATES v. CHAPMAN. 

[3 McLean, 390.] i 

Circuit Court, D. Illinois. June Terra, 1844. 

Pekjury — Bankrupt Schedule — Indictment — 
Items op Schedule. 

1. In an indictment for perjury under the 
bankrupt law, in not giving a true and full ac- 
count of the property of the petitioner, the items 
on the schedule need not be stated in the indict- 
ment. 

2. The allegation that the property was omit- 
ted, with intent to defraud A. Ji. and the other 
creditors, is sufficient. 

[Cited in U. S. v. French, 57 Fed. 389.] 

Motion to quash an indictment. 

Mr. Butterfield, U. S. Dist. Atty. 
Logan & Field, for defendant. 

OPINION OF THE COURT. This is an in- 
dictment for perjury under the bankrupt law. 
The defendant being an applicant under the 
bankrupt law, presented a petition, which is 
set out in the indictment; and a schedule was 
annexed, which was sworn to by the petition- 
er. The indictment charges that the sched- 
ule did not exhibit a true account of all his 
property; that he owned a certain real and 
personal property, which is stated, and which 
he omitted to set down in his schedule, cor- 
ruptly, fraudulently, &e. The second count 
states the same charge, and that the peti- 
tioner had conveyed the property to his moth- 
er, in trust. A motion is made to quash this 
indictment. 1. That the schedule was not 
stated at large in the indictment. This is un- 
necessary. No more of the items of property 
need be stated, than those charged to have 
been fraudulently and corruptly omitted. 2. 
That the allegation that the said property was 
withheld to defraud one of the creditors, nam- 
ing him, and others, is insufficient, as all the 
creditors should be named. The allegation is 
sufficient All the creditors need not be nam- 
ed in the indictment. In this respect we think 
the indictment is good. The motion to quash 
is overruled. 



1 [Reported by Hon. John Mckean, Circuit 
Justice.! 
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Case No. 14,785. 

UNITED STATES v. CHAPMAN. 

[5 Sawy. 528; 25 Int. Rev. Rec. 281: 9 Report- 
er, 134; 11 Chi. Leg. News, 391.] i 

Circuit Court, D. California. May 26, 1879. 

Public Lands— Siorx Scrip Location*— Occupied 

Land — Contest— Patent Pending — Fue- 

emptiox — State Location. 

1. In the location of Sioux half-breed scrip, 
the rules and regulations of the United States 
land-office require that in all cases where not 
located by the party to whom the scrip issued 
in person, the application to locate must be ac- 
companied with a power of attorney from said 
party authorizing the same. 

[Cited in Chapman y. Polack, 58 Cal. 555. 5 
Pac. 232: Lee \, Justice Mining Co., 29 
Pac. 1024, 2 Colo. App. 112.] 

2. While a contest between a purchaser from 
the state, on a state selection, and a claimant 
under Sioux half-breed scrip location, arising 
under the provisions of the act of congress of 
July 2.3, 1866, is pending and undetermined be- 
fore the register and receiver of the United 
States land-office, *io patent can properly issue. 

3. The **ct of congress under which the Sioux 
half-breed scrip was issued does not permit 
it to be located on land occupied by another; and 
the land in this case being occupied by the hold- 
er of a state title, with valuable improvements 
thereon, was not subject to location by said 
scrip. 

[Cited in Chapman v. Polack, 70 Cal. 492, 11 
Pac, 767; PoJack v. Gurnee, 66 Cal. 267, 5 
Pac. 229, 610.] 

4. At the time the state agent applied to select 
(he land in question. January 15, 1868, there 
being no pre-emption or other valid claim there- 
to, the state selection was good as one made on 
surveyed lands. 

Proceeding to set aside patent. 

Walter Van Dyke, for complainant. 
George A. Nourse, for plaintiff. 

SAWYER, Circuit Judge. This is a pro- 
ceeding on the part of the government, at 
the instance of Mrs. Mary Polack, to set 
aside a patent for the quarter section of land 
described in the bill, on which the Geyser 
Springs and hotel are located, in Sonoma 
county. The patent was issued to Daniel 
Freinere, and is based upon a location, or 
attempted location, of Sioux halt-breed scrip. 
Mrs. Polack claims the same land under a 
state selection, as a portion of the five hun- 
dred thousand acre grant. In April, 1854, 
one Archibald C. Godwin employed the coun- 
ty surveyor of Sonoma county to make a sur- 
vey for him, the land being then unsurveyed 
public land, and he located, or assumed to 
locate, two school land warrants for three 
hundred and twenty acres each on the tract 
of land so surveyed, including the premises 
in controversy, for said Godwin, who was 
then the owner of said warrants. Said war- 
rants were issued by the state of California 
under the act of May 3, 1852, to provide for 
the issuing and sale of school land warrants 
for the five hundred thousand acres of land 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 9 Reporter, 134, 
contains only a partial report.] 



granted to the state by act of congress of 
September 4, 1841. By proper mesne convey- 
ances and assignments the right and title of * 
said Godwin to said premises and the war- 
rants located thereon became vested in Mrs. 
Mary Polack (then Mrs. Hart) in May, 1862. 
Her immediate grantor and assignor before 
that time had instituted an action in the dis- 
trict court for Sonoma county to oust some 
parties who had intruded into said premises, 
to wit: Godw T in, Levy and Ewing, in which 
action a judgment had been rendered in favor 
of the plaintiff against said defendants. A 
writ of possession was issued on this judg- 
ment, and in May, 1863, the sheriff of Son- 
oma county put Mrs. Polack, as successor in 
intere'st of the plaintiff in that action, into 
possession and turned out the intruder's. 
From that time till December 31, 1869, it is 
admitted that Mrs. Polack, by herself and 
tenants, had the exclusive possession and 
control of said premises and was in the actu- 
al occupation thereof; that during this period 
she had expended in adding improvements 
to the place betweeu three and four thou- 
sand dollars, and that the value of the im- 
provements purchased and added was crver 
twelve thousand dollars. 

In September, 1862, Mrs. Polack took steps 
to have a resurvey of the premises she had 
purchased and relocation of said warrants 
thereon, so as to adjust the lines according 
to the system of surveys adopted by the 
United States, in accordance with the act of 
the state, passed April 18, 1859. This act 
requires that the applicant for a survey and 
location should make an affidavit containing, 
among other things, a statement that there 
was no adverse claim to the land sought to 
be located. 

In the affidavit filed by Mrs. Polack it 
was stated that there was no valid adverse 
claim, and it is contended that this was not 
a compliance with the statute. The affidavit, 
however, refers to the matter of the action 
, by her grantor against the parties who had 
j intruded into the premises, stating that it 
had been finally decided in favor of her title, 
and says that it is the only claim adverse to 
hers. This, it would seem, is a substantial 
compliance with the law, for this claim had 
already been finally adjudged invalid, and it 
was so stated; and this being the only ad- 
verse claim, and having already been declar- 
ed void, it necessarily results that there was 
none within the meaning of the act, and it 
so appears in the affidavit In my judgment 
the affidavit is sufficient. In the view taken 
of the case, however, it is not necessary to 
pass finally upon this question. 

The map of the United States survey of 
township 11 N., embracing the land in ques- 
tion, was filed in the United States land- 
office January 14, 186S. On the next day, 
January 15, 1868, the state locating agent 
filed an application on behalf of the state of 
California for Mrs. Polack, and on her appli- 
cation to him ifor that purpose— for the loca- 
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tion of said school land warrants— lie located 
them on surveyed lands nearest conforming 
• to the lands on which they had been located, 
to wit: the north half of section 13 and north 
half of section 14 of said township. This ap- 
plication was received and approved by the 
register of the United States land-office, and 
thereafter, on April 14, 1808, the said regis- 
ter of the United States land-office issued a 
certificate certifying that at the date of said 
filing and selection on the part of the state 
there was no evidence shown by the records 
or files in his office that any pre-emption, 
homestead or other right had attached to 
said land. 

The record of the Sioux scrip in the Unit- 
ed States land-office for 1868 shows Entries 
up to July, and no entry for the application 
of Daniel Freinere for the north-east quar- 
ter of section 13— land in controversy— and 
also shows an erasure of the entries down 
to July 18, 1868, and then the insertion of 
the application of Daniel Freinere as of 
January 14, 1868, and the erased names and 
applications carried below. In explanation 
of this it is said the scrip in the name of 
Freinere for 444 E., the one in question, was 
mislaid in the office, and not entered on the 
books till the time it was found in July. 
It appears that AY. S. Chapman, the defend- 
ant, had attempted to locate the same scrip 
on this land in 1866, before the United States 
survey of the land. Inasmuch as the Indian, 
or half-breed, never lived on the land or 
resided in the state, the land being unsur- 
veyed, no such location could then legally be 
made. 

There is indorsed on the application to lo- 
cate this Sioux scrip the words: "Power to 
locate with R. R. Xo. 7, S. F. land-office," 
meaning that the power of attorney of the 
party to whom the scrip was issued, Frei- 
nere, authorizing Chapman to make the lo- 
cation, was with another piece of scrip is- 
sued to the same party, to wit: "The piece 
of scrip No. 444. letter B," which had been 
previously located in the same land-office on 
another tract of land, and had been indorsed 
in said office "R. & R. Xo. 7." This latter 
piece of scrip with the application to locate I 
the same, it appears, was returned to Chap- j 
man through Britton,& Grey, his attorneys ' 
at Washington, in 1868, ou account of some 
defect in the location, and subsequently lo- 
cated in the United States land-office at 
Stockton on another tract of land. The pow- 
er of attorney found with this scrip, as so 
located at Stockton, was only a special pow- 
er to locate that particular scrip. There was 
no power shown to locate the scrip 444 E., 
the one attempted to be located on the land 
in question. The rules and regulations of 
the land-office, require that in all cases where 
not located by the party to whom the scrip 
issued in person, the application to locate 
must be accompanied with the power of at- 
torney authorizing the same. The officers of 
the local land-office having recognized said 



scrip as having been presented for location 
January 14, 1868, although not then entered 
on their books, a contest arose as between 
it and the state selection. 

The act of congress of July 23, 1866, [14 
Stat. 209,1 to quiet land titles in California, 
provides, that in cases where the state had 
theretofore made selections of any portions 
of the public domain in part satisfaction of 
any grant made to said state by act of con- 
gress, and had disposed of the same in good 
faith under her laws, the lands so selected 
were confirmed to the state; and where such 
selections were on unsurveyed lands when 
marked off and designated, they were to 
have the force and effect of a pre-emption 
right, and if the lines of the location and 
United States survey did not agree, the se- 
lection should be so changed as to include 
those legal subdivisions which nearest con- 
form to the identical land included in state 
survey and selection. The holder of the 
state title is allowed the same time after 
the township plat is filed in the local land- 
office as a pre-emptor to present and prove 
up his purchase and claim, and the location 
was in time. 

The state locating agent, in his application 
of January 15, 1868, on behalf of Mrs. 
Polack, based the claim of the state on this 
act of congress, as well as under the act of 
1S41, providing for the selection on surveyed 
land. On the motion of Chapman, the regis- 
ter of the United States land-office cited the 
state to appear at a hearing before that of- 
ficer, to determine the respective rights be- 
tween the state selection and the scrip lo- 
cation. 

The attorney of Mrs. Polack holding the 
state title, and Chapman's attorney for the 
scrip location, appeared and entered on the 
trial July 1), 1868. The case having been ad- 
journed to the next day, the United States 
surveyor-general notified the register that 
the township plat embracing this land was 
suspended, and thereupon the hearing was 
also suspended, and continued so suspend- 
ed until August, 1874, after the suspension 
of the township plat had been removed. In 
the meantime, while the contest was pending 
and undetermined, and while the survey and 
trial were thus suspended, by some inadver- 
tence, a patent was issued to Daniel Freinere, 
June 1, 1S69, for the scrip location, and came 
into the possession of Chapman through his 
attorneys at Washington. As soon as the at- 
tention of the department was called to the 
fact, that the contest between the state se- 
lection and scrip location was still pending, 
the commissioner of the general land-office, 
on May 17, 1870. demanded a return of the 
patent, which was refused. 

The purchaser of the state title under the 
act of 1866, has a right to have his claim 
to the land, selected under the state laws, 
fully passed upon by the United States land- 
office: "The register is to examine his claim,, 
the character, the right asserted and the cer- 
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tificates under which he claims." Huff v. 
Doyle, 93 U. S. 563. No patent could prop- 
erly issue to an opposing claimant for the 
same land while this hearing was regularly 
pending and remained undetermined. 

In addition to this. a$ already stated, at 
the time it was attempted to locate the Sioux 
scrip, the land was occupied by Mrs. Polack 
■and her tenants, and there were valuable 
improvements thereon belonging to her. The 
act of congress under which the scrip is is- 
sued does not permit it to be located on oc- 
cupied lands, except in the district in the 
then territory of Minnesota mentioned in the 
Act, and on behalf of the party in occupa- 
tion. Hence, this land at the time was not 
subject to location by such scrip; and there 
being no pre-emption or other valid claim, 
the state selection of January 15, 1868, was 
good as a selection on surveyed lands. 

I am of the opinion, therefore, that the 
patent was improperly issued, and that it 
should be set aside, and it is so ordered. De- 
cree accordingly. 



Case No. 14,786. 

UNITED STATES v. CHARLES. 

[2 Crunch, C. C. 76.] i 

Circuit Court, District of Columbia. June 
T-rm, 1813. 

•Criminal Law— Confessions— Influence of Hope 
or Fear— Witness— Grand Juror. 

1. A confession, made under the influence of 
hope or fear, cannot be given in evidence. 

2. Grand jurors may testify as to the con- 
fessions made by the prisoner before them, up- 
on oath, when under examination as a wit- 
ness against another person. 

[Cited in brief in Bressler v. People, 117 111. 
427, 8 N. E. 62.] 

3. Subsequent confessions, after having con- 
fessed under the influence of hope or fear, cannot 
he given in evidence. 

Indictment for arson. Air. Lufborough, the 
magistrate before whom the prisoner was 
brought, told him there was evidence enough 
to commit him at all events, and therefore he 
had better confess the whoie truth, and that 
probably he would fare the better for it. 

THE COURT (nem. con.) refused to suffer 
the confession to be given in evidence against 
the prisoner. Peake, Ev. 13; McNal. Ev. 42. 

Mr. Jones, for United States, then called 
some of the grand jurors to testify as to what 
he swore when examined by -the grand jury 
as a witness against negro Jacob Bruce. * 

Mr. Key and Mr. Morsell objected, that what 
he swore cannot be given in evidence against 
him. McNal. Ev. 47. 

But THE COURT overruled the objection. 

Mr. Rapine, one of the grand jurors, testi- 
fied that the prisoner was not told that he 
need not answer any questions tending to 
crfminate himself. 

i [Reported by Hon. William Cranch, Chief 
Judge.! 



Mr. Key objected to the evidence for want 
of such caution to the prisoner. 

But THE COURT said that the prisoner was 
presumed to know the law in his favor, with- 
out such caution. 

Doctor Ott testified, that on the day after 
the examination of the prisoner by Mr. Luf- 
borough, he was examined by Doctor Ott and 
Mr. Lufborough as a witness against Jacob 
Bruce; and after being told that if what he 
had before stated was not true, he might re- 
tract, made the same declaration. 

Mr. Key objected, that the prisoner might 
have been influenced by the hope and fear ex- 
cited by Mr. Lufborough on the former day. 
McNah Ev. 43. 

But THE COURT overruled the objection. 

The jury found the prisoner guilty, but rec- 
ommended him to mercy on account of his 
youth and apparent candor. 

On the next day the counsel for the prisoner 
moved for a new trial, because the confessions 
of the prisoner, made upon oath, in his exami- 
nation before the grand jury as a witness 
against negro Jacob Bruce, were permitted to 
be given in evidence against him by the testi- 
mony of grand jurors. 

Mr. Key, for prisoner. There is no case in 
the books in which a grand juror has been 
permitted to give such testimony. 12 Vin. 
Abr. tit. "Evidence," H, pis. 20, 38. Judge 
Foster refused to suffer a grand juror to dis- 
close the evidence, because sworn to keep 
secret, &e. So the clerk of the grand jury 
shall not be allowed to reveal that which 
was given in evidence before the inquest. 
MeNal. Ev. 253. 

Mr. Jones, contra. The rule of law that a 
witness is not bound to answer any question 
tending to criminate himself, would be use- 
less if his declarations upon oath could not 
be given in evidence against him. The same 
rule applies to an examination before a 
grand jury. McNal. Ev. 240, 250, 253, 254. 
General Wilkinson, in Burr's trial, was pro- 
tected by the rule from testifying anything 
which might criminate himself; and grand 
jurors were sworn to testify what General 
Wilkinson testified before them, to discredit 
his oath in court. U. S. v. Burr [Case No. 
14,692a]. The grand juror's oath only pre- 
vents a disclosure of confidential communi- 
cations by the public functionaries, or by a 
grand juror to his fellow jurors; it does not 
prevent him from disclosing when called up- 
on in a judicial manner. The grand jury 
may hear evidence at the bar (2 Hale, P. C. 
159, 160); and it is the practice of the gen- 
eral court in Virginia, in cases of difficulty 
before the grand jury, to call them to the 
bar, and have witnesses examined, and to 
instruct them upon the evidence, as in trials 
at bar. The grand jury are only to keep 
secret the king's counsel. 

Mr. Key, in reply. The reason of the rule 
is the confidential nature of the communica- 
tion. It is on the same reason that the 
magistrate, or counsel, shall not disclose 
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what is committed to them. The oath of the 
grand juror forbids him to disclose any 
thing. It is all "the counsel of the United 
States." It is a high misdemeanor in a grand 
juror to inform the accused of the evidence 
which has been given against him before the 
grand jury. 4 Bl. Conim. 126, Tucker's note. 
The oath in Virginia is different, and that 
is the reason given by the chief justice, in 
Burr's case, for permitting Mr. Tazewell, 
one of the grand jurors, to be examined. 
The case of a popish priest, is a case of pri- 
vate confidence only; it is not imposed by 
the law of the land. 

If the prisoner has been once induced to 
confess, by a promise or threat, it is the 
common practice to reject a subsequent con- 
fession of the same, or like facts. In one 
case it was admitted by Buller, J., but he ob- 
served that there must be very strong evi- 
dence of an explicit warning by the magis- 
trate not to rely on any expected favor on 
that account; and it ought most clearly to 
appear that the prisoner thoroughly under- 
stood such warning before his subsequent 
confession can be given in evidence. 2 East, 
Crown Law, p. 658, c. 16, § 94. 

THE COURT (THRUSTON, Circuit Judge, 
absent) granted a new trial because the first 
confession of the prisoner had been made un- 
der the impression of fear and hope excited 
by the observations of the magistrate, (Mr. 
Luf borough.) And no subsequent confes- 
sion of the same facts ought to be given 
against him, according to the law as stated 
in 2 East, Crown Law, c. 16, § 94. 

Upon the new trial he was convicted, and par- 
doned by the president See the case of U. S. 
v. Bruce [Case No. 14,676.] 



Case TTo, 14,787. 

UNITED STATES v. CHASE et al. 

[25 Int. Rev. Rec. 1(51.] 

District Court, D. Massachusetts. May 26, 
1879.1 

Customs Duties— Protest— Action to Recover 
Balance. 

1. Act Juno 30. 1864, g 14, Rev. St. § 2931 [13 
Stat. 209], making the decision of the collector 
of customs of the port where merchandise is 
entered final and conclusive as to the rate and 
amount of duties on such merchandise unless 
the importer pays the amount claimed, and duly 
protests, appeals, and brings suit for its recovery, 
applies not only in cases where such collector errs 
in judgment as to the proper rate and amount 
of such duties, but also where there are infor- 
malities and irregularities on the part of the 
customs officers respecting the appraisal of such 
merchandise, such as would enable the importer 
to recover his money back if he had duly pro- 
tested, appealed, and brought suit therefor. 

2. In this case it appeared that the collector 
did not designate jn the invoice the requisite 
number of sample bales for examination, nor 
did the appraisers make proper examination of 
the merchandise in question, and the said mer- 
chandise was in fact erroneously classified to the 
prejudice of the importer; but the appraiser 

i [Affirmed in 9 Fed. 882.] 



made a certificate of appraisal in due form, and 
the collector made final liquidation of the du- 
ties on the basis of the appraiser's report, and 
the importer, having already paid the estimated 
duties, refused to pay the balance demanded. 
Held* that in a suit by the government against 
the importer to recover such balance, the im- 
porter could takt advantage of none of the 
above facts in his defence. 

This was an action of debt to recover a 
balance of duties alleged to be due on cer- 
tain manufactures of jute, most of which 
are commonly known as "double warp bag- 
ging" or "Dundee bagging," imported into 
the port of Boston from Liverpool at vari- 
ous dates in 1870. The invoices showed 
that the merchandise in question was a man- 
ufacture of jute valued at over ten cents 
per square yard. 

It appeared in evidence that from the time 
of the passage of the act, similar merchan- 
dise had paid a duty of 33 per cent, ad 
valorem under the provisions of Act June 
30, 1S64, § 7, el. 1 (13 Stat. 209); and at the 
time of the entry of the goods, duties were 
estimated on that basis, and paid by the 
defendants [Henry S. Chase and others], 
and the merchandise delivered to the im- 
porters. On each invoice the collector des- 
ignated certain packages for examination, 
but on none of them did he so designate 
one package in ten, nor in any case was one 
package in ten sent to the appraiser's store 
for examination. In but one of the im- 
portations was any package sent to the ap- 
praiser's store which contained double warp 
bagging, and the sample packages in every 
instance were in a few days thereafter sent 
to the importers, and all the goods were 
speedily sold. There was no evidence of 
actual examination of any of these goods 
by the appraisers in person, but the testi- 
mony tended to show that the assistant ap- 
praiser made some examination; and upon 
the invoices he reported as had previously 
been done in respect to double warp bag- 
ging, that the merchandise was a manufac- 
tux-e of jute 'under 30 cents per square yard,, 
and dutiable at 35 per cent, ad valorem. He 
then handed the invoices with his report 
thereon to the appraiser for final action. 

The appraiser appeared to have delayed 
final action for several months, and testified 
that he, before such action, ascertained that 
double warp bagging was then extensively 
in use for cotton bagging; and being satis- 
fied it had theretofore been wrongly classi- 
fied, he made appraisement and report as to- 
double warp bagging as follows directly un- 
der the report of the assistant appraiser: 
"Manufacture of jute suitable for the uses 
to which cotton bagging is applied exceed- 
ing 10 cents per square yard, change from 
35 per cent, to 4 cents per pound;" thus re- 
porting the merchandise as being dutiable 
under clause third of the section above 
named. The appraiser at the same time 
made certain additions to the invoiced and 
entered value of other merchandise import- 
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ed with the double warp bagging. These 
certificates of the appraiser appeared to 
have been made without any examination 
of the goods by him, and without reference 
to examination by his assistant, and long 
after the sample packages had left the cus- 
tom house, and all the goods had been sold 
and gone into consumption. The invoices 
with the above certificates were thereupon 
sent to the collector's department, and notice 
of the above advances in values was sent 
the importers on May 17, 1871. No appeal 
was taken to merchant appraisers. A few 
days later, the final liquidation of the sev- 
eral entries above named based on the ap- 
praiser's report was made by the collector, 
and notice thereof was duly posted and spe- 
cial notice thereof sent the importers on 
the same day. They denied the right of the 
, collector to impose these additional duties, 
but made no formal protest or appeal; and 
the said suit was brought to recover a 
balance of $1,403.67, alleged to be due on the 
double warp bagging whereof the classifica- 
tion was changed as above stated, and a 
balance of $lS0.35on the merchandise where- 
on the value had been advanced by the ap- 
praiser. 

It was not denied on the part of the gov- 
ernment that the appraiser was in error in 
classifying the double warp bagging as be- 
ing suitable for the uses to which cotton 
bagging was applied, and that the collector 
was in fault in neglecting to designate on 
the invoice for examination one package in 
ten of each importation, and that neither 
the appraiser nor his assistant in fact had 
made such examination of the merchandise 
as the law requires in order to render an 
appraisement value; but it was claimed that 
the collector's decision as to the rate and 
amount of duties was final under section 14 
of the said act, and that the defendants had 
neglected to take advantage of their only 
legal remedy for these errors and irregu- 
larities since they had not paid the amount 
claimed, and duly, protested, appealed, and 
brought suit against the collector for its re- 
covery. 

The defendants contended that there had 
been no legal decision of the collector in 
this case; that the collector had no juris- 
diction of the question until there had been 
an appraisement, and that there not only 
had been none in this case, but that the col- 
lector could but know it, since he had failed 
to specify on the invoice the sample pack- 
ages requisite to make a valid appraise- 
ment possible; and that his decision there- 
fore was wholly void. 

It was replied in behalf of the govern- 
ment that the statute on its face gave the 
collector jurisdiction to determine the rate 
and amount of duty, provided there was an 
entry of merchandise through the custom 
house of which he was in charge, and that 
on the entry of merchandise he could de- 
termine the rate and amount of duty with- 



out any appraisal, and the remedy of the 
importer would be by protest and appeal 
and bringing of suit, or possibly by an ac- 
tion for damages against the collector; but 
that if an appraisal was necessary in order 
to give the collector jurisdiction, the ap- 
praiser's certificate in due foi*m (like an of- 
ficer's return on a writ) was such evidence 
to the collector of an appraisal as to give 
him jurisdiction; that the cases of U. S. v. 
Frazer [Case No. 15,161], in the United 
States district court for the Southern district 
of New York, and XI. S. v. Rodocanachi [un- 
reported], in the circuit court of the United 
States for the district of Massachusetts, cit- 
ed by the defendants, were not applicable 
to the state of facts in this case, since in 
both these cases the collector had under- 
taken to revise a final decision and liquida- 
tion already duly made; that if the decision 
of the collector was absolutely void where 
there had been no valid appraisal, it would 
not be necessary to set out the irregularities 
complained of in a protest even in suits 
against the collector, whereas the cases of 
Burgess v. Converse [Id. 2,154], s. c, 18 How. 
[59 U. S.] 413, and Schmaire v. Maxwell [Case 
No. 12,460], expressly held that such informal- 
ities as were here complained of could only 
be taken advantage of where properly set out 
in such protest. 

After the evidence was all in, it appeared 
that there was no dispute as to the facts, 
but that the only question was the question 
of law, whether the collector in this case 
had decided the rate and amount of duty 
within the meaning of section 14 above re- 
ferred to. 

P. Cumniings, Asst. U. S. Atty. 
C. L. Woodbury, for defendants. 

NELSON, District Judge, thereupon said 
in substance that he had given the matter 
careful consideration in order to see if any 
valid defence existed against the govern- 
ment claim, since it appeared that the col- 
lector had in the final liquidation assessed 
a heavier duty on the merchandise import- 
ed than was imposed by the law properly 
construed. That the cases of Westrav v. 
U. S., IS Wall. [85 TJ. S.] 322, and U. S. v. 
Cousinery [Case No. 14,878], which both par- 
ties to this controversy conceded to be law, 
were to the effect that the decision of the 
collector was final where the appraiser and 
collector had made errors of judgment in 
determining the rate and amount of duties 
on imports, and where all the proceedings 
were regular in form; but that in this case 
there were irregularities in the mode of 
procedure of those officers as well as an er- 
ror of judgment, yet that the provision of 
law making the decision of the collector 
final unless there be due protest, appeal, 
and bringing of suit, was intended to apply 
also to informalities and irregularities such 
as were here complained of; that it was 
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the misfortune of the defendants that they 
had failed to avail themselves of the stat- 
ute remedy thus provided, hut that in this 
action they were without defence; and he 
instructed the jury to find for the United 
States in the whole amount claimed with 
interest. 

The jury returned a verdict for the plaintiff 
for $2,318.02. 

[Upon a writ of error the circuit court af- 
firmed the judgment. 9 Fed. 882.] 



Case No. 14,788. 

UNITED STATES v. CHASE et al. 

{8 Chi. Leg. News, 123; 1 Law & Eq. Rep. 33; 
22 Int. Rev. Rec. 10.] 

Circuit Court, N. D. Ohio. Dec, 1875. 

Ixteunal Revenue — Action on Collector's 
Bond— Payments to Collector. 

[This was an action on a collector's bond 
by the United States against Harry Chase 
and others.] 

Mr. Willey, U. S. Dist. Atty., and Mr. Sher- 
man. Asst. U. S. Atty. 

E. Bissfil, Geo. R. Haynes, and R. Waite, 
for defendants. 

WELKER, District Judge. This was au 
action on an official bond, and the learned 
judge in substance said: 

The defendant Chase, was collector of in- 
ternal revenue for the Tenth district of Ohio, 
and as such officer received from the Toledo, 
Wabash and Western Railroad Company the 
sum of $24,F23.$7, being 5 per cent, reserved 
by said company on the payment of their 
coupons in the months of August, October 
and November, 1867, under section 122, of the 
act of June 30. 1S64, and amended by sec- 
tion of the act of July 13. 1866, and which 
sum he failed to pay over to the government. 
The company did not make return to the as- 
sistant assessor of the district of the said 
amount of said five per cent tax, but did 
make out such return and handed it to the 
collector to be by him delivered to the as- 
sistant assessor, which was not certified by 
the oath of either its treasurer or president. 
The company on the 1st day of June, 1868, 
and at the time said return was handed the 
collector, paid to the collector the amount of 
said tax, and the collector gave the company 
a receipt therefor signed by him as such col- 
lector. The return so made by the company 
and handed the collector was never delivered 
to the assistant assessor. On the trial it was 
claimed by the defendants, who were sure- 
ties of Chase on his collection bond, that 
they were not liable, because, the return of 
said company was not made to the assistant 
assessor as required by law, and that there- 
fore there was no proper or legal assessment 
of said tax so as to make the payment there- 
of to the collector a receipt of public money 
by him for which the sureties are liable. 
That it was a mere voluntary payment of 



said company to the collector, and not au- 
thorized by law. 

Held: 1st. That the requirement of said 
section 122, that railroad companies shall de- 
duct and withhold five per cent, of the 
amount of coupons, and pay the same to the 
government as a tax on such interest so re- 
ceived is a charge of a certain sum on the 
railroad company, and without assessment 
makes the company a debtor to the govern- 
ment for the sum prescribed. 2nd. That the 
collector was authorized to receive such tax 
without a return thereof having been made 
by said company to the assistant assessor 
as directed by said section. 3rd. That when 
the company made out aud handed the col- 
lector to be given to the assessor a state- 
ment of amount of such reservation of five 
per cent, of interest received, it was such a 
fixing and acknowledgment of amount due 
the government, as made that amount re- 
ceived by the collector public money, and 
covered by the official bond of the collector, 
and for which sureties thereon are liable. 
4th. That the supreme court of the United 
States in Re Savings Bank v. U. S., 11) Wall. 
[86 U. S.] 227, having decided that five per 
cent, undistributed earnings of said bank is 
a charge upon the bank, and without assess- 
ment, makes the bank a debtor for which a 
suit may be brought by the United States for 
its recovery, the principle of the decision ap- 
plied to this case determines that the five 
per cent, due from the railroad company is 
such a debt due and payable to the United 
States, and that the collector being the only 
officer authorized to receive it. he having so 
received the same, it was public money in 
his hands. 

Judgment for plaintiff for $35,72o.65 and 
costs. 



Case No. 14,739. 

UNITED STATES v. CHASSELL. 

[6 Blatchf 421: i 9 Int. Rev. Rec. 177; 1 Chi. 
Leg. News, 314.] 

Circuit Court, E. D. New York. May 26, 1869. 

lXFOitMEHs— Shake of Fund— Revenue Officer. 

An assistant assessor of internal revenue, who, 
of his own motioii, and by his own diligence, 
while in the discharge of his official duty as such 
assistant assessor, acquires information of facts 
on which to base a proceeding by indictment for 
a violation of the internal revenue law, and im- 
parts such information to the district attorney, 
with the intent that such proceeding shall be 
instituted upon such information, is, if such in- 
formation is the first information so impartert, 
and if it leads to the indictment and conviction of 
the otfender, entitled to share, as informer, in a 
fund in court arising from a fine imposed by the 
court, and paid on such conviction. 

This case came before the court upon a 
motion for the distribution of a fund in the 
registry, arising from a fine imposed upon 
the defendant [Frederic Chassell], The pro- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ceeding against the defendant was an indict- 
ment found against him for carrying on the 
business of a retail liquor dealer, without hav- 
ing paid the special tax reuuired, by law. 
Upon that indictment he was tried and con- 
victed, and a fine was imposed by the court, 
which was paid, and constituted the fund in 
question. One-half of this fund was now 
claimed by Brewster Wood, as informer. In 
support of his claim, Wood produced a cer- 
tificate of the district attorney, to the effect 
that he was the person who first informed 
of the cause, matter, and thing, whereby the 
arrest and conviction of the defendant were 
procured. To this he added his own oath, 
showing that he first informed the district 
attorney of the facts upon which the prose- 
cution was based, and also that he had no 
knowledge or information that any claim was 
made by any other person to have first in- 
formed of such matter and thing. On the 
part of the government, there was produced 
the written admission of Wood, that he ob- 
tained the information which he imparted to 
the district attorney, while in the discharge of 
his official duty as assistant assessor of the 
Third collection district of the state of New 
York. 

BENEDICT, District Judge. On the facts 
in this case, a single question is raised, name- 
ly, whether the circumstance that Wood ob- 
tained the information, on the communica- 
tion of which he bases his claim as informer, 
while in the discharge of his official duty as 
assistant assessor, debars him from claim- 
ing a share of the fine, as informer. My opin- 
ion is, that it does not, and for the following 
reasons: It was long since" held, that an in- 
spector of the customs might become entitled 
to receive an informer's share, by reason of 
information given by him to the collector of 
customs, and was not debarred from that 
right by the fact that he was employed by 
the government in the enforcement of the rev- 
enue laws, under a salary. Hooper v. Fifty- 
One Casks of Brandy [Case No. 0,674]. This 
decision was acquiesced in. and has since 
controlled the distribution of forfeitures un- 
der the customs laws. 

If the early provisions of the internal rev- 
enue laws be examined, they show clearly an 
intention on the part of congress to continue 
this feature of the customs laws in the laws 
relating to the internal revenue. Thus, the 
act of July 1, 1862, in the 31st section (12 
Stat. 444), makes it the duty of a collector of 
internal revenue to prosecute for the recov- 
ery of any sums forfeited by the act and 
declares that all fines, penalties, and for- 
feitures shall be sued for in the name of the 
United States or of the collector, and that 
one moiety of the recovery shall be to the 
use of the person who, if a collector or dep- 
uty collector, shall first inform of the cause, 
matter, or thing, whereby such fine, penalty 
or forfeiture was incurred. This provision 
was re-enacted in the 37th section of the act 
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of March 3, 1863 (Id. 730), and substantially 
the same provision appears in the 179th sec- 
tion of the act of June 30, 1864 (13 Stat. 305).. 
By the act of March 3, 1863 (Id. 483), section 
179 of the act of 1864 is amended by striking 
out the words, "if a collector or deputy col- 
lector;" and the note to an edition of this- 
act, which was then published and distrib- 
uted by the government, declares that there- 
after a moiety of all fines, penalties, and for- 
feitures is to be paid to the informer, "wheth- 
er ofiicer of the revenue or a private citizen." 1 
These enactments indicate an unmistakable 
intention to permit ofilcers of the revenue to 
participate, as informers, in the distribution 
of fines, penalties, and forfeitures. The va- 
rious subsequent acts disclose no change of 
intention, but have always left this right 
open to be claimed by any person; and they- 
have been passed with full knowledge that 
revenue ofilcers were constantly being paid- 
large rewards as informers, and in the face^ 
of treasury regulations which clearly recog- 
nize their right to claim such rewards. There- 
is no reasonable doubt, therefore, that con- 
gress intended, by the present act— what 
seems to be said by the act— that any person 
whosoever may share in a fine, penalty, or 
forfeiture, provided it be made to appear- 
that such person first informed of the cause, 
matter, or thing, whereby such fine, penalty, 
or forfeiture shall have been incurred. 

The intention to include officers of the rev- 
enue in the general words used by the act, 
and to enable them to participate in the dis- ■ 
tribution of fines, penalties, and forfeitures, 
is reasonable; for, this mode of stimulating 
the zeal of oflftcials, by the hope of additional 
compensation, is a common practice in rev- 
enue laws, and the small fixed compensation 
which is attached to many oflices tends to 
confirm the supposition that it was expected 
that such compensation would be increased 
by the rewards of diligence. 

As there exist, in the act, no words of lim- 
itation in regard to the persons who may be- 
come informers, so, also, there is no limita- 
tion in regard to the method by which the 
information shall have been acquired. Any 
person may become entitled to share as an 
informer, by reason of any information 
which contributes in a substantial way to- 
recover the fine, penalty or forfeiture which 
is finally imposed, provided such information 
has not only been acquired, but also proper- 
ly imparted. To whom imparted, the act 
does not say; but its fair import is, that the- 
information must be imparted to some one 
authorized to, and who does thereupon, take 
oflacial action to recover the fine or penalty, 
or to enforce the forfeiture, which the in- 
formation discloses to have been incurred: 
and the information must be imparted with 
the intention of having it so acted iipon. 
It must, also, be the first information so im- 
parted. These restrictions can be fairly 
gathered from the words of the act, and I 
am unable to see that any other limitations 
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can be reasonably inferred from any thing 
contained in the act. 

According to this construction of the law, 
it clearly appears, that the present petition- 
er is entitled to a distributive share in the 
line in question; for, it appears, that, of his 
own motion, and by his own diligence, he 
acquired information, which, being acted on 
by the proper officer, led to the conviction of 
the oifender. This information he imparted 
to the district attorney, who, and who alone, 
was authorized to institute the proceedings 
which resulted in the imposition of the fine, 
and he so imparted his information with the 
intent that such proceedings should be insti- 
tuted upon his information, and his was the 
first information so imparted. These facts, 
unattended with any countervailing circum- 
stances, entitle him, according to my view of 
the law. to be adjudged to be the legal in- 
former, entitled to a distributive share of the 
fund in court. 

In thus disposing of the ease, I have not 
omitted to notice two recent cases arising 
under this same provision of law. V. S. v. 
One Hundred Barrels of Distilled Spirits 
[Case No. 15,946], and In re Pour Cutting 
Machines [Id. 4,987]. But I find nothing in 
the actual adjudications of those cases, upon 
the facts of those cases, as I understand 
them, which leads me to a different conclu- 
sion from that at which I have arrived in 
this ease. 



Case No. 14,789a. 

UNITED STATES v. CH A-TO-KA H-NA- 
PE-SHA et al. 

[Henipst. 27.] i 

Superior Court Territory of Arkansas. Oct., 
1824. 

Ivdi \ns— Ckiminal Jurisdiction Over— How Far 
Indian Tribes Independent. 

1. Congress has the constitutional power to 
pass laws punishing Indians for crimes and of- 
fences committed against the United States. 

2. Indian tribes are not so far independent 
nations as to be exempt from this kind of legis- 
lation. 

[Indictment against Cha-to-kah-na-pe-sha 
and Wa-na-she-shinger, Osage Indians, for 
murder.] 

Before JOHNSON, SCOTT, and TRIM- 
BLE. JJ. 

OPINION OF THE COURT. This is a 
motion for a new trial, and the grounds re- 
lied on are (1) that the verdict is contrary to 
law; and (2) that it is contrary to and with- 
out evidence. In support of the first ground, 
it has been contended that the Osage Indians 
are a sovereign and independent nation, pos- 
sessing the right to declare war and com- 
mence hostilities against the United States, 
or any other nation; that the facts stated in 
the indictment constitute an act of war 

i [Reported by Samuel H. Hempstead. Esq.] 



against the United States; and that the pris- 
oners cannot be made amenable to the civil 
tribunals of this country. Even if this posi- 
tion was sound, which is not the fact, still 
the proof in the case shows that the Osage 
Nation were in amity with the United States, 
and had no intention of going to war by 
the murder of which the prisoners are found 
guilty. It was an attack upon our citizens 
by a party of Osages, for the purpose of rob- 
bery and plunder, unauthorized by the Osage 
Nation. The nation, in fact, has disavowed 
the act and surrendered the accused, to- 
gether with others, to be tried. Does this 
court, then, possess the power? Congress has 
passed a law expressly giving this court ju- 
risdiction of offences committed by Indians, 
such as the one charged against the prison- 
ers. That the act a^uded to is constitutional 
we have no doubt, and we are bound to 
carry its provisions into effect. With regard 
to the other ground, that the verdict is con- 
trary to evidence, it is sufficient to remark, 
that the proof satisSed the jury of the guilt 
of the prisoners, and it was so strong no rea- 
sonable doubt exists in the minds of the 
court, of the justice and propriety of the ver- 
dict which the jury have rendered, and the 
motion for a .,ew trial must be overruled. 
Motion denied. 

The counsel for the prisoners then moved 
the court in arrest of judgment, on the fol- 
lowing grounds: (1) It does not appear in 
the indictment chat the offence was commit- 
ted on lands belonging to the nation or tribe 
of Indians, as by law it ought to do; (2) the 
offence with which the prisoners are charged, 
is not set forth with sufficient certainty; (3) 
it does not appear from the indictment with 
sufficient certainty, that Curtis Wilborn was 
killed and murdered by the Indian chiefs 
and warriors. 

But after the argument THE COURT over- 
ruled the motion, and sentenced the prison- 
ers to be executed by the marshal, by hang- 
ing, on the 21st of December. 1824, between 
the hours of 12 o'clock m. and 4 o'clock p. m. 
of that day, and they were executed accord- 
ingly. 



Case No. 14,790. 

UNITED STATES v. CHEESEMAN et al. 

[3 Sawy. 424; i 21 Int. Rev. Rec. 340.] 

Circuit Court. D. California. Sept. 13, 1875. 

Statutes — Repeal bt Implication — Assistant 
Treasurers Bond— Liabilities of Sureties. 

1. Where a statute revising another act em- 
braces the entire subject-matter of the prior act, 
with additional provisions, it must be regarded 
as a substitute for, and as repealing such prior 
act. 

2. The act of congress of June 30, 1864, to 
provide internal revenue, etc. (13 Stat. 294-297) 
embraces the entire subject-matter of section 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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H of the act of December 25, 1S62 (12 Stat. 
G32), and repeals the latter section. 

3. The liabilities of sureties are strietissiuii ju- 
ris, and cannot be extended beyond the reason- 
ably necessary import of the language of the 
bond. 

, [Cited in U. S. \. Adams, 24 Fed. 353.] 
[Cited in brief in City of Harrisonville v. 
Porter, 76 Mo. 359. Cited in Milwaukee 
Co. v. Ehlers 45 Wis. 293.] 

4. Subsequent to the passage of the act of 
congress of June 30. 18(54. to provide internal 
revenue, etc. (13 Stat. 223), the assistant-treas- 
urer of the United States and treasurer of the 
branch mini at San Francisco, gave an official 
bond in pursuance of sections 6 and 7 of the act 
of August 6, 1846, to provide for the reorganiza- 
tion of the treasuiy, etc. (9 Stat. 60), and con- 
ditioned in the language of said sections; also 
referring to the acx of May 23, 1850, providing 
for a bullion fund (9 Stat.* 436), but not con- 
taining the conditions prescribed for stamp 
agents* bonds by section 170 of said act of June 
30, 1864, and not making any reference to said 
act or duties; which bond was accepted by the 
secretary of the treasury: MelcL that the sure- 
ties on said bond, given as assistant-treasurer 
and treasurer of the branch mint, are not liable 
for any default cf their principal occurring in 
the performance of the duties of stamp agent, 
in pursuance of the provisions of said section 170 
of said act of June 30, 1S64. 

At law. 

A. P. Van Duser, U. S. Atty. 
Latimer & Morrow, for defendants. 

Before FIELD, Circuit Justice, and SAW- 
YER. Circuit Judge. 

SAWYER, Circuit Judge. This is an ac- 
tion on the official bond of D. W. Cbeeseman, 
as assistant-treasurer of the United States, 
and treasurer of the branch mint at San 
Francisco. 

The eighth article of the complaint alleges, 
as one breach, that the principal in the bond 
failed to account for a certain amount of in- 
ternal revenue stamps supplied him for sale 
by the commissioner pf internal revenue of 
the United States under authority of acts 
of congress. The defendants claim that thei-e 
is no liability under the conditions of the 
bond and the statute, for any delinquency of 
the assistant-treasurer, as internal revenue 
stamp agent; that for this reason the de- 
ficiency alleged in article 8 does not consti- 
tute a breach in the condition of the bond, 
and that the matter alleged is therefore im- 
material; and, on that ground, they move 
to strike it out in accordance with the prac- 
tice under the State Code of Procedure. The 
bond sued on bears date July 2, 1S64. 

The act of August 6, 1846, provided for the 
appointment of assistant-treasurers of the 
United States at certain cities. 9 Stat. 60, § 
o. Section 6 provides: "That the treasurer 
o*f the United States, the treasurer of the 
mint of the United States, the treasurers, 
and those acting as such, of the various 
branch mints, all collectors of the customs, 
all surveyors of the customs acting also as 
collectors, all assistant-treasurers, all receiv- 
ers of public moneys at the several land of- 
fices, all post-masters, and all public officers 



of whatsoever character, be, and they are 
hereby, required to keep safely, without loan- 
ing, using, depositing in banks, or exchanging 
for other funds than as allowed by* this act, 
all the public money collected by them, or 
otherwise at any time placed in their posses- 
sion and custody, till the same is ordered, 
by the proper department or officer of the 
government, to be transferred or paid out; 
and when such orders for transfer or pay- 
ment are received, faithfully and promptly 
to make the same as directed, and to do and 
perform all other duties as fiscal agents of 
the government which may be imposed by 
this or any other act of congress, or by any 
regulation of the treasury department made 
in conformity to law; and also to do and per- 
form all acts and duties required by law, or 
by direction of any of the executive depart- 
ments of the government, as agents for pay- # 
ing pensions, or for making any other dis- 
bursements which either of the heads of 
these departments may be required by law 
to make, and w'hich are of a character to <be 
made by the depositaries hereby constituted, 
consistently with the other official duties im- 
posed upon them." 

Section 7 provides that all the treasurers 
and assistant-treasurers named in the act 
"shall respectively give bonds to the United 
States faithfully to discharge the duties of 
their respective offices according to law." 

On July 3, 1852, "An act to establish a 
branch mint of the United States in Cali- 
fornia'* was passed, section 7 of which pro- 
vides as follows: "That the said branch mint 
shall be the place of deposit for the public 
moneys collected in the custom houses in the 
state of California, and for such other public 
moneys as the secretary of the treasury may 
direct; and the treasurer of said branch 
mint shall have the custody of the same; 
and shall perform the duties of an assistant- 
treasurer, and for that purpose shall be sub- 
ject to all the provisions contained in an act 
entitled 'An act to provide for the better or- 
ganization of the treasury, and for the col- 
lection, safe-keeping, transfer, and disburse- 
ment of the public revenue,* approved August 
the sixth, one thousand eight hundred and 
forty-six, which relates to the treasurer of 
the bi*anch mint at New Orleans." 

The defendant, Cheeseman. was appointed 
treasurer of said branch mint, and as such 
gave the bond in suit. The condition of the 
bond follows the language of the said act 
of August 6, 1S46, before cited, and will be 
set out in the course of this opinion. 

It also adds "to be substituted for present 
bond of four hundred thousand dollars by 
virtue of act of May 23, 1850" (? Stat. 436). 
This act relates to a bullion fund set apart 
to pay for bullion received at the mint before 
it is coined; and provides for the increasing 
of bonds of treasurers to cover the increased 
responsibility under the operation of the act. 
No reference is made in the condition of the 
bond in suit to stamps, stamp agents, or to 
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any other act of congress, than those just 
cited. 

By the act of July 1, 1SG2, as one source of 
revenue, congress provided that certain mer- 
chandise and certain instruments should he 
stamped, with stamps to he furnished hy 
the government; and by section 102 the com- 
missioner was authorized to furnish any per- 
son such stamps upon payment of the amount 
of duty represented by such stamps less a 
commission of five per cent, when the 
amounts taken were fifty dollars or more. 
It also provided for the return of such stamps 
so furnished, as should become unfit for use, 
or for which the purchaser should have no 
use. 12 Stat. 477, § 102. This act was amend- 
ed December 25, 18G2, by which the commis- 
sioner of internal revenue was authorized to 
supply the assistant treasurer at San Fran- 
cisco with stamps "without requiring pre- 
payment therefor, "' provided, "that no great- 
er commission be allowed than is now pro- 
vided by law"— that is to say, no greater than 
was allowed private parties, who received 
stamps upon payment, as provided in the 
statute before cited. 12 Stat. 032, § 2. 

On June 30, 1804, congress passed another 
act, which covers the whole subject of in- 
ternal revenue taxation, and especially that 
portion relating to stamp duties. Section 
173 of this act repeals by direct reference 
nearly all the acts upon the subject, and 
then adds a general clause, ''together with 
all acts and parts of acts inconsistent here- 
with." Section 161 of this act, like section 
102 of the act of July 1, 18(52, authorizes the 
commissioner of internal revenue to supply 
any person with stamps upon payment of the 
amount represented less commissions allow- 
ed for selling, or otherwise, and for the re- 
turn of those not used; and to supply cer- 
tain designated manufacturers with stamps 
"without prepayment therefor, on a credit 
not exceeding sixty days," upon "such se- 
curity as he (the commissioner) may judge 
necessary to secure payment," etc. Section 
170 provides as follows: "That in' any collec- 
tion district, where in the judgment of the 
commissioner of internal revenue, the facil- 
ities for the procurement and distribution of 
stamped vellum, parchment, or paper, and 
adhesive stamps, are or shall be insufficient, 
the commissioner, as aforesaid, is authorized 
to furnish, supply, and deliver to the col 
lector and to the assessor of any such dis- 
trict, and to any assistant treasurer of the 
United States, or designated depositary 
t hereof, or any postmaster, a suitable quan- 
tity or amount of stamped vellum, parch- 
ment or paper, and adhesive stamps, without 
prepayment therefor, and shall allow the 
highest rates of commissions allowed by law 
to any other parties purchasing the same, 
and may in advance require of any such col- 
lector, assessor, assistant treasurer of the 
United States or postmaster, a bond with 
sufficient sureties, to an amount equal to the 
value of any stamped vellum, parchment or 



paper, and adhesive stamps, which may be 
placed in his hands and remain unaccounted 
for, conditioned for the faithful return, 
whenever so required of all quantities or 
amounts undisposed of, and for the pay- 
ment monthly, of all quantities or amounts, 
sold or not remaining on hand. And it shall 
be the duty of such collector to supply his 
deputies with, or sell to other parties within 
his district who make application therefor, 
stamped vellum, parchment, or paper, and 
adhesive stamps, upon the same terms al- 
lowed by law, or under the regulations of the 
commissioner of internal revenue, who is 
hereby authorized to make such other regu- 
lations, not inconsistent herewith, for the se- 
curity of the Uuited States and the better 
accommodation of the public, iu relation to 
the matters hereinbefore mentioned, as he 
may judge necessary and expedient. And 
the secretary of the treasury may from time 
to time make such regulations as he may 
find necessary to insure the safe-keeping or 
prevent the illegal use of all such stamped 
vellum, parchment, paper and adhesive 
stumps." 13 Stat. 207. § 170. 

These are the only statutes brought to the 
attention of the court bearing upon the ques- 
tion x>resented by the motion to strike out. 
The bond in question was given after the 
passage of the last named act of June 30. 
1804. This act clearly operated as a repeal 
of the act of December 25, 1802, although the 
latter act is not specifically referred to in 
the repealing clause. But the latter em- 
braces the entire subject-matter of the prior 
act on this subject, making changes on the 
point in question and adding other provi- 
sions, and was manifestly intended as a sub 
stitute for it. In such cases it is well set- 
tled that the operation of the later act ;s to 
repeal the one for which it is substituted. 
Murdock v. City of .Memphis, 20 Wall. [87 
U. S.] 017; U. S. v. Tynen, 11 Wall. [78 T'- 
S.] SS; Henderson's Tobacco, Id. 052; Burt- 
let v. King, 12 Mass. 537; Com. v. Cooler, 
10 Pick. 37; Pierpont v. Crouch, 10 Cal. 315; 
Sedg. St. & Const. Law, 120; Butler v. Rus- 
sell [Case No. 2.243]; Xorris v. Crocker, 13- 
How. [54 TJ. S.] 438. The act of 1802, there- 
fore, need not be considered. 

The liabilities of sureties cannot be ex- 
tended by implication or construction. The 
surety cannot be bound beyond the scope of 
his engagement. He is entitled to stand up- 
on the strict terms of his contract. His lia- 
bility is strictissimi juris, and cannot be ex 
tended beyond the reasonably necessary im- 
port of the language of his bond. Miller v. 
Stuart, 9 Wheat. [22 T-. S.] 703; U. S. v. 
Boyd, 15 Pet. [40 XT. S.] 207-209; Legget V 
Humphreys, 21 How. [02 V. S.] 70; Morton 
v. Thomas. 24 How. [05 U. S.] 317; Smith v. 
U. S., 2 Wall. [09 IT. S.] 235. 

Is the default alleged in article S of the 
complaint fairly within the terms of the con- 
dition of the bond? The condition of the 
bond is in the language of the act of 1840. 
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which was passed long before there was any 
act relating to stamps in force. One of the 
conditions is in the language of section 7 of 
said act that the principal "shall truly and 
faithfully continue to execute and discharge 
all the duties of the said office according to 
the laws of the land." These duties were 
specifically defined by section G of the same 
act, and another condition of the same bond 
follows substantially the language of that 
section, and is, that "he shall truly and faith- 
fully continue to execute and discharge all 
the duties of the said office, according to the 
laws of the United States, and moreover has 
well, truly and faithfully kept and shall well, 
truly and faithfully keep safely without 
loaning, using, depositing in bank or ex- 
changing for other funds than as allowed by 
the act of congress hereinafter specially re- 
ferred to and described, all the public money 
collected by him, or otherwise at any time 
placed in his possession and custody, till the 
same has been or shall be ordered by the 
proper department or officer of the govern- 
ment to be transferred or paid out; and 
when such orders for transfer or payment 
have been or shall be received, has faithfully 
and promptly made, and shall faithfully and 
promptly make the same as directed, and 
has done and shall do and perform all other 
duties as fiscal agent of the government, 
which have" been or may be imposed by any 
act of congress, or by any regulation of the 
treasury department made in conformity *o 
law; and also has done and performed, and 
shall do and perform all acts and duties re- 
quired by law, or by direction of any of the 
executive departments of the government, as 
agent for paying pensions, or for making any 
other disbursements which either of the 
heads of these departments may be required 
by the law to make, and which are of a 
character to be made by a depositary consti- 
tuted by an act of congress, entitled 'An act 
to provide for the better organization of the 
treasury, and for the collection, safe keeping, 
transfer, and disbursement of the public rev- 
enue/ approved August 6, 1S46, consistently 
with the other official duties imposed upon 
him; then this obligation to be void and of 
none effect/* etc. 

The language of the statute and of the con- 
dition is very broad, but the woids must be 
taken as having reference to such duties only 
as have some natural relation to the ordinary 
duties imposed upon the particular officer, 
who gives the bond. The language pre- 
scribing the duties is the same for "all col- 
lectors of customs, all surveyors of customs* 
acting also as collectors, all assistant treas- 
urers, all receivers of public moneys at the 
several land offices, all postmasters and all 
public officers of whatsoever character." All 
these officers are provided for in the same 
section. It can hardly be supposed that con- 
gress intended that the words "all other du- 
ties as fiscal agents of the government which 
may be imposed by this or any other act;" 
25FED.CAS. — 27 



in the section prescribing the duties of the 
officers mentioned and which is inserted in 
the treasurer's bond, in suit, should include 
the duties of collectors of customs, receivers 
of land offices and postmasters in case con- 
gress should, after giving the bond, see fit to 
impose the duties of such officers on the as 
sistant treasurer. 

If so, then the duties of all officers, who 
have anything to do with the moneys of the 
government, might be imposed on an as- 
sistant treasurer, and the liabilities of his 
sureties extended far beyond anything con- 
templated at the time of the execution of the 
bond. We think these words only intended 
to include such duties as naturally and ordi- 
narily belong to the particular officer giving 
the bond, or have some obvious relation to 
such duties, and such as the sureties ac- 
quainted with the duties of the various public 
officers as usually* devolved upon them by 
law, might reasonably be expected to con- 
template at the time of executing the bond, 
as likely to be imposed upon their principal 
in case the exigencies of government should 
require it; and not those duties which are 
usually imposed upon, and more appropriate- 
ly belong to, an entirely different class of 
officers. Thus the duties of treasurers are 
usually to keep safely, and pay out upon law- 
ful authority the public moneys, not to act 
as collectors of customs, postmasters, receiv- 
ers of land offices, or other officers engaged in 
collecting the different branches of the pub- 
lic revenues. Treasurers are ordinarily un- 
derstood to b^ keepers of the public funds 
collected by other classes* of public officers 
to whom those specific duties are specially 
assigned. We do not think the words of the 
treasurer's bond under consideration would 
cover the duties of collectors of customs, etc., 
imposed by the act of congress or a regula- 
tion of the treasury department after the 
giving of the bond. The sale of stamps re- 
quired by act of congress to be used upon 
certain specified merchandise and written in- 
struments, is one mode of raising and collect- 
ing revenue; and the furnishing of stamps 
to the assistant treasurer for sale to other 
parties in pursuance of section 170 of the act 
of 1S64, is but making him an agent for the 
sale of stamps, and collection to the extent of 
sales of that branch of the public revenue. 
The stamps themselves are not money. 
There is no natural or necessary connection 
of this service with the ordinary duties of 
that officer, as treasurer. The service is 
more appropriate to other officers, whose du- 
ties are to collect revenue, and it was at first 
imposed on that class of officers. Section 102 
of the act of July 1, 1862, as has been seen, 
authorized the commissioner to "supply col- 
lectors, deputy collectors, postmasters, sta- 
tioners and other persons (without naming 
assistant treasurers), at his discretion with 
adhesive stamps," etc., "upon payment at the 
time of delivery" of the amount of duties 
"said stamps represent;" and to allow five 
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per cent, as commission, providing also for a 
return of such as \vere not used. Section 
161 of the act of June 30, 1864, made a simi- 
lar provision as to similar parties, the sup- 
ply to be made upon payment, and. also au- 
thorized the delivery of stamps to certain 
manufacturers, without payment upon giv- 
ing satisfactory security for payment within 
sixty days. Section 170 of the same act au- 
thorized the commissioner of internal revenue 
in those districts where in his judgment the 
facilities for distribution of stamps were in- 
sufficient, to furnish to the collector and as- 
sessor of the district, and to any assistant 
treasurer, or any postmaster, a suitable quan- 
tity of stamps "without payment therefor," 
and to allow the highest rates of commission 
allowed other parties purchasing the same; 
and provided that the "commissioner may in 
advance require of any such collector, as- 
sessor, assistant treasurer of the United 
States, or postmaster, a bond with sufficient 
sureties to an amount equal to the value of 
any stamped vellum, parchment or paper 
und adhesive stamps which may be placed in 
his hands and remain unaccounted for, con- 
ditioned for the faithful return, whenever so 
required, of all quantities or amounts sold or 
not, remaining on hand." 
' Thus it will be seen that under section 161, 
the stamps were to be supplied to certain offi- 
cers and persons only on prepayment of the 
amount represented by the stamps, less com- 
missions, to certain manufacturers on credit 
upon giving security, and under section 170 
they might be snpplied for sale on similar 
commissions to certain officers named with- 
out prepayment, in the discretion of the com- 
missioner, but he was authorized to require 
security and the condition of the bond is 
prescribed. Some of the officers mentioned 
in both sections are the same, as postmas- 
ters and collectors. It seems to be a fair 
inference f»*om these sections that congress 
intended that there should be in all cases 
either prepayment of the value less commis- 
sions, or special security given for the faith- 
ful performance of this particular duty. 

Why require prepayment of collectors and 
postmasters in section 161, if their official 
bonds as collectors and postmasters already 
given covered the duty? or why authorize 
the supply of stamps to these same officers in 
section 170 of the same act, and require 
other special security, if it was contemplated 
that their bonds as collectors and postmas- 
ters already given protected the government? 
These officers, like assistant treasurers, give 
bonds for the faithful discharge of their du- 
ties which are prescribed by section 6 of the 
act of 1846. If the assistant treasurer's bond 
under that act covers the liabilities by rea- 
son of the provisions of section 6, the same 
must be true of the collectors' and post- 
masters' bonds. It seems very evident to 
us that congress intended that the specific 



bond authorized by section 170 of the act 
of 1864 should be given to cover the specific 
duty devolved upon the stamp agents pro- 
vided for in that section, that is to say, when 
stamps are delivered without prepayment. 
The language is not that an "additional" bond 
shall be required, but that "a bond with suf- 
ficient sureties" may be required. If con- 
gress had contemplated that a bond as as- 
sistant treasurer should cover this duty, there 
would have been no need of this bond, or if 
it had supposed the bond already given in- 
sufficient, it would naturally have author- 
ized an additional bond as in case of the 
bullion fund with a condition covering all 
duties instead of limiting the responsibility 
to that particular duty. The bond in ques- 
tion was given after the passage of the act 
of 1864, yet it does not contain the condition 
prescribed by section 170 to cover the du- 
ties of the assistant treasurer as stamp 
agent, and makes no reference to it It does, 
however, refer in terms to the act of 1846 
and to the act of 1850 relating to a bullion 
fund, and purports to have been executed in 
pursuance of those acts. It seems to refer 
specifically to all duties intended to be cov- 
ered. "Expressio unius est exclusio alterius." 
The parties executed the bond, and the secre- 
tary of the treasury accepted it in this form. 
If it was intended to cover the duties of the 
assistant treasurer, as stamp agent under 
the act of 1S64, it is reasonable to presume 
that the secretary of the treasury would have 
required the conditions prescribed by section 
170 to be inserted, or at least to have re- 
quired some reference in the bond to those 
duties, or to that act. The secretary pre- 
scribes the form of the bond. 

We think the reasonable conclusion is, that 
congress intended to require a distinct and 
separate bond containing the conditions pre- 
scribed in section 170 of the act of 1864, to 
cover the duties of stamp agents provided 
for in that act; that as the bond in suit was 
given since the passage of the act of 1864, 
and does not contain the conditions prescrib- 
ed by that act, and makes no reference to 
the act, but only refers to the acts of 1846 
and 1S50, the sureties might have reasonably 
supposed, and were entitled to suppose, that 
another bond would be given to cover the 
service of stamp agent, should the commis- 
sioner exercise his discretion, and require 
that service of the person acting as as- 
sistant treasurer, and that their liabilities 
upon the bond were limited to the duties of 
assistant treasurer and treasurer of the mint, 
and such duties as usually pertain to that 
office, and as chey existed under prior acts 
of congress; and that they are not liable on 
the bond in suit for the delinquencies set out 
in article 8 of the complaint. 

The result is that the averments of said 
article are immaterial, and should be stricken 
from the complaint, and it is so ordered. 
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■ Case *No. 14,791. 

UNITED STATES v. CHENAULT. 

[2 Cranch, C. C. 70.] i 

Circuit Court, District of Columbia. April 
Term, 1813. • 

Extortion — Attempt to Collect Fees Already 
Paid— Evidence— Contents op Warrant. 

Laboring to exact fees from one party after 
having received them from another is not extor- 
tion, and whether it is an indictable offence, 
quaere. The contents of a warrant cannot be 
proved without producing it, or accounting sat- 
isfactorily for its non-production. 

This was an indictment [ag;ainst Elijah 
Chenault] for laboring to exact fees from the 
plaintiff, after having received them from the 
defendant, on a warrant before a justice of the 
peace in the case of Carlin v. Weston. 

THE COURT refused to instruct the jury 
that the offence charged was not indictable; 
but told them it was not extortion. 

THE COURT also refused to suffer parol 
evidence to be given of the contents of the 
warrant without producing it or accounting 
satisfactorily for its non-production. 



Case No. 14,792. 

UNITED STATES v. CHENOWETH et al. 

[0 McLean, 139; 2 4 West Law Month. 165.] 

Circuit Court, D. Ohio. Oct Term, 1854. 

Shipping Prohibited Articles on Steamboats- 
Gunpowder— Who Liable. 

1.' Act August 30, 1852 [10 Stat. 61], which 
prohibits the shipment of gunpowder and other 
ignitible articles on board of steamboats, pun- 
ishes by fine or imprisonment for putting up 
such articles for shipment, except they be put 
up and marked a** required, or for shipping the 
same. 

2. An individual who has not put up the ar- 
ticles, is not liable for shipping the same, if the 
articles have not been actually shipped on board 
of the vessel 

Mr. Morton, U. S. Dist Arty. 
Mr. Taft, for defendants. 

OPINION OE THE COURT. This is an 
indictment against the defendants for ship- 
ping gunpowder, in violation of the act of 
congress of the 30th August, 1852. By the 
8th section of that act, gunpowder and other 
materials which ignite by friction, are re- 
quired to be packed in a particular manner, 
and distinctly marked on the outside with a 
description of the articles; and any one 
who shall pack or put up for shipment any j 
of the above articles, or shall ship the same, 
except as above provided, shall be deemed 
guilty of a misdemeanor and punished by 
fine or imprisonment, &c. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 



The defendants having pleaded not guilty, 
a jury was sworn, &c. A. H. Bayless, a wit- 
ness, stated that three casks containing kegs, 
which he supposed to be gunpowder, were 
deposited on the wharf of Cincinnati, for 

shipment on the day of , 1853. 

The dray tickets represented the casks to 
contain merchandise. The head of one of 
the hogsheads was out, and witness saw kegs 
which he supposed contained gunpowder. 
Capt Halderman states, that in November 
last be went to the wharf, and found at the 
landing three bacon hogsheads, marked R. 
R., Florence, Alabama. He had the bead 
taken out of the third hogshead, and found 
they contained powder. A man by the name 
of Ross said he had shipped them, and on 
being told it was contrary to law, said he 
was not aware of it. and that be had" been in 
the habit of shipping powder. The kegs 
which contained the powder were of the 
usual size, and contained each about twen- 
ty-five pounds. Each cask contained from 
seven to ten £egs. The defendants were en- 
gaged in the commission and forwarding 
business. Ross said the hogsheads had been 
carried to the Steamboat "Royal Arch." 
Robert Kennedy, says he was clerk to the St. 
Louis mail boat, that the hogsheads were 
marked as containing oil cake, he received 
the hogsheads the evening before from de- 
fendants. In rolling the hogsheads to put 
them on board the steamer, the head fell out 
of one of them. Capt Pearee spoke to one of 
defendants, who had the head put in. Thom- 
as G wynne; the witness drives a powder 
wagon; he hauled the casks from the pow- 
der house. Saw when the head came out 
the hogsheads contained kegs of gunpowder. 
Capt. Pearee, saw the cask with the head 
out, and saw that it contained kegs of gun- 
powder. A motion was made to overrule the 
evidence, but the court refused to take the 
evidence from the jury. It appeared that 
the hogsheads had been forwarded to the 
defendants for shipment in the ordinary 
course of their business; and there was no 
evidence to show that they had any knowl- 
edge of the contents. The hogsheads ap- 
peared to have been used for pork or bacon 
hams, from the marks which they bore. 

THE COURT instructed the jury that there 
being no evidence to show that the defend- 
ants had packed the gunpowder for ship- 
ment, in violation of the act of congress, they 
could only be convicted, under the act, for 
shipping the article. It does not appear that 
defendants had any knowledge that the casks 
were brought from the powder house, from 
which a presumption might arise that they 
had knowledge of their contents, but if such 
a presumption could be raised, it would not 
go to convict the defendants of packing the 
powder. This being the case, the jury will 
enquire whether the articles were shipped. 
The words of the law are **if any one shall 
put up for shipment, on board of any such 
vessel, except as before directed, or shall 
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ship the same," he shall be deemed guilty, 
&c. The articles were not shipped by the 
defendants, although they were brought to 
the wharf for that purpose. Before the hogs- 
heads were actually shipped on board the 
vessel, the head of one of them was taken 
out, and the gunpowder was discovered, 
which prevented the shipment of them with- 
in the meaning of the law. 

It is admitted that the shipment of gunpow- 
der or other articles specified, as prohibited 
by the act, should be punished; as such act 
endangers the lives of passengers and the 
property on board, as well as the boat it- 
self. But however aggravated the act, no one 
should be convicted, unless it be shown he is 
guilty of the offense within the statute. 

The jury found the defendants not guilty. 



UNITED STATES v. CHOATE. See Case 
No. 14,627. 



Case No, 14,793. 

UNITED STATES v. CHOTEAU et al. 

[32 Hunt, Mer. Mag. 715.] 

District Court, S. D. New York. 1855. 

Customs Duties — Excess ix "Weight — Absorption 
of Moisture. 

This was a suit to recover duty upon the 
alleged weight of a quantity of wool im- 
ported by the defendants [Pierre Choteau 
and others]. The custom house weighers 
made returns showing an excess over the 
weights specified in the invoice, which 
would amount to about $300. 

Mr. Joachimsen, Asst. U. S. Atty.. pro- 
duced witnesses to prove that the w T eight 
of the wool on its arrival here exceeded that 
specified in the invoice. 

Messrs. Porter & Sanford, for defendants, 
produced evidence to show that wool, by 
absorbing moisture while at sea, becomes 
heavier from one to five per cent; that the 
wool in question was weighed in England, 
and the weighers gave the weight mention- 
ed in the invoice; that the wool was kept 
here in a dry place after its arrival, and 
so decreased in weight that it w T as sold at a 
less weight than that mentioned in the in- 
voice. 

.THE COURT (BETTS, District Judge) 
charged the jury that although the increased 
weight may have accrued from moisture, 
or any other action of the elements,— except 
being exposed to or injured by sea water — 
the wool was liable to pay duty at this port 
on the weight here. 

The jury brought in a sealed verdict for 
plaintiff. 

Mr. Joachimsen moved for a reference to 
ascertain the amount of duty to which the 
wool was liable, and named Mr. Bridgham 
as the reference. 



Case HSTo. 14,793a. 

* UNITED STATES v. CIGARS, etc. 

[37 Leg. Int. 237; i 14 Phila. 554.] 

District Court, E. D. Pennsylvania. May 25, 
1880. 

Internal Revenue— Fees op OrFicEits— How Ac 
counted Fok. 
Officers' fees in revenue cases need not be 
immediately paia over to the internal revenue 
department, but may be accounted for in the 
semi-annual returns of the officers. And in cer- 
tain other causes of information, for forfeiture, 
as also iu certain actions of debt, etc. 

[These were actions for forfeiture of cer- 
tain cigars late in the possession of Edward 
Bolin.] Heard upon motion for order to pay 
the w T hole fund in the registry of the court in 
each of the causes (including the fees, costs, 
charges and expenses of the 'officers of the 
court) to the local collector of internal reve- 
nue. 

John K. Valentine, U. S. Dist. Atty., for the 
motion. 
A. Sydney Biddle, contra. 

Before MeKENNAN, Circuit Judge, and 
BUTLER, District Judge. 

BUTLER, District Judge. This motion con- 
templates a change of practice, respecting of- 
ficers' fees, in revenue cases. Heretofore, the 
fees in these, as in all other cases, have been 
retained by the officers w r hen collected and 
received, and accounted for in their semi-an- 
nual returns. Now, it is claimed, that the 
i amount should be paid over to the internal 
I revenue department, through the collector, and 
j the officers iook to the treasury for its return. 
j That tne practice heretofore pursued con- 
! formed to the law, as it existed prior to the 
act of June 30, 1864 [13 Stat. 223], re-enacted 
July 13, 1866,— Rev. St. § 3216 [14 Stat 98],— is 
not, I believe, open to doubt The act of Feb- 
ruary 26, 1853,— Rev. St §§ 823, 82S, S39, 842 
[10 Stat. 161],— prescribes what fees shall be 
allowed to the clerk, district attorney and 
other officers; and sections 839, 842 and 844 
show, with great distinctness, that these fees 
are to be retained by the officers, when re- 
ceived, until the limit fixed, as the maximum 
of their compensation, is exceeded. Each one 
of these sections 839, 842, and 844, recognizes 
this right to retain, in plain terms, the last 
declaring "that every district attorney, clerk 
and marshal shall at the time of making his 
half-yearly return to the attorney-general pay 
into the treasury * * * any surplus of 
the fees and emoluments of his office, which 
said return shows to exist, over and above the 
compensation and allowances authorized by 
law to be retained by him." Section 856 pro- 
vides that "the fees of district attorneys, 
clerks and marshals, * * * in cases where 
the United States are liable to pay the same, 
shall be paid on settling their accounts at the 
treasury." And on this language, and that 

i [Reprinted frcm 37 Leg. Int. 237, by permis- 
sion.] 
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of the act of July 13, 1S66 (Rev. St. § 3210), 
the argument in support of the motion is 
hased. The "cases where the United States 
are liable to pay" (referred to in section 856) 
are not, however, suits in which the fees are 
collected from its antagonists; but others, in 
which it is an unsuccessful party; and also 
where services are required (such as the act 
specifies), for which no fees are taxed to the 
defendant. Where the United States is suc- 
cessful, and the fees are recovered from the 
defendant, it is not liable to pay, and the case 
does not fall within this section. This con- 
struction is reasonable, and conforms to the 
language employed; while any other would 
bring the section in conflict, not only with the 
several sections before referred to (which pro- 
vide, as has been seen, for the officers' reten- 
tion of their fees), but also with the section 
immediately following it (857), which directs 
that "the fees and compensation of officers 
and persons hereinbefore mentioned, except 
those which are directed to be paid out of the 
treasury, shall be recovered In like manner 
as fees of the officers of the states respectively 
for like services are recovered." The distinc- 
tion in the mind of the draugntsman, which, 
without this section, would have been plain, 
is thus put beyond doubt. The fees, other 
than those which are to be paid out of the 
treasury, are those which are taxed and col- 
lected in suits; and these are to be recovered 
as like fees are recovered by similar officers 
of the state. In Pennsylvania such fees are 
recovered by taxation and execution, if not vol- 
untarily paid; and when recovered belong ex- 
clusively to the officer. The plaintiff in whose 
suit they are collected has no claim upon nor 
responsibility respecting them. Beale v. Com., 
7 AVatts, 186. In this case Chief Justice Gib- 
son says: "He who orders the service is also 
liable on an implied contract. Down to the 
receipt of them (the fees), by the sheriff, he 
certainly is; but it cannot be doubted that 
payment to the agent of the creditor, by the 
debtor ultimately liable*, discharges the col- 
lateral liability of the intermediate one. If 
the money be lost in the sheriff's hands, it is 
lost to him whose property it was at the time; 
for a loss which would not have happened 
without some degree of negligence must be 
borne by him whose inattention occasioned it, 
and it is the business of the officer to see that 
the sheriff pay over his fees." 

The act of July 13, 1866,— which provides 
"that all judgments, and moneys recovered or 
received for taxes, costs, forfeitures and pen- 
alties, shall be paid to collectors as internal 
taxes are required to be paid,"— effects no 
change in the existing law, except to require 
the costs, which belong to the government, 
to be. paid into a different department, in in- 
ternal revenue cases. These 'costs consist in 



expenditures made by it, during the progress 
of suits, and taxed to, and recovered from, 
defendants, on its account. And this mani- 
festly, was the only purpose of the act. It 
does not require the officers' fees to be thus 
paid over; and no proper object is discover- 
able for such a requirement. The fees belong 
to the officers as the emoluments of their of- 
fices. Conceding that congress might require 
the payment, and send the officers to another 
department to recover back, such a purpose 
will not be attributed to the statute in the ab- 
sence of plain terms to that effect. 

This interpretation gives full force to the 
language of the statute, and, I have no doubt, 
to its purpose. The distinction between costs 
to which a successful party is entitled, and 
fees belonging to an officer, is well understood 
by the profession; and is judiciously stated 
by the court in Musser v. Good, 11 Serg. & R. 
248, and again in Beale v. Com., before cited. 
In the former case the court says: "Costs are 
an allowance to a party for expenses incurred 
in conducting his suit; fees are a compensa- 
tion to an officer for services rendered in the 
progress of the cause." The act of 1866, man- 
ifestly, recognizes this distinction, and was 
not intended to affect the officers referred to, 
by taking possession of their fees, but simply 
to turn the money coming to the government, 
in the form of costs, from revenue cases, into 
another department, more appropriate for its 
reception. The entire amount collected in the 
cases referred to has been paid into court; and 
we regard this as a proper practice, as it af- 
fords all persons interested an opportunity of 
contesting the officers' claims. The motion is 
therefore denied. 

McKENNAN, Circuit Judge. The statutes 
referred to in the opinion of the district judge 
apply, as well to the disposition of money col- 
lected, or paid under proceedings in the cir- 
cuit court, as to money in the custody of the 
district court. ' Hence it was desired that the 
circuit judge should sit with the district judg? 
at the argument of the motion. The questions 
involved in it were argued with great fulness 
and ability, and the foregoing opinion is the 
result of our concurrent judgment. It is to 
be understood, therefore, as practically an ad- 
judication by both courts, and as establishing 
the rule by which similar applications will be 
determined by the circuit court. 
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Case No. 14,795. 

UNITED STATES v. CISNA. 

[1 McLean. 254.] i 

Circuit Court, D. Ohio. July Term, 1835. 

iNDIANb — POWEK OP COXGRESS-TO REGULATE IN- 
TERCOURSE among — Reservation Included 
within State Limits— Federal Criminal Juris- 
diction. 

1. Under the power to regulate commerce with 
the Indian tribes, congress have power to pro- 
hibit all intercourse with them, except under a 
license. 

[Cited in Oliver v. Liverpool <Sr L. Ins. Co., 
100 Mass. 537; Territory v. Guyot (Mont.) 
22 Pac. 134.] 

2. This power is the same as the power to regu- 
late commerce among foreign nations, under 
which embargo laws have been enacted, and also 
laws of non-intercourse. 

3. Under the treaty-making power, certain 
political relations have been established between 
the United States and the Indian tribes. 

4. The laws regulating intercourse with the 
Indians, were intended to operate on communi- 
ties, somewhat remote from a white population. 

5. The exception in the act of 1802 [2 Stat 
139] refers to Indian tribes at that time sur- 
rounded by white settlements, as the remnant oi 
tribes in Connecticut, Massachusetts, and other 
states. 

6. The power of congress to regulate commerce 
with the Indians does not necessarily cease on 
their being included within the limits of a state. 

[Cited in U. S. v. Seveloff, Case No. 16,252; 

U. S. v. Bridleman, 7 Fed. 897.] 
[Cited in State v. McKenney (Nev.) 2 Pac. 

172.] 

7. The federal relations should be withdrawn 
from the Indians within a state, by the concur- 
rent acts of th^ federal and state governments. 

[Cited in U. S. v. Ward, Case No. 16,639.] 

8. But if no such acts take place, and the 
Indians occupy a territory of very limited extent, 
surrounded by a white population, which nec- 
essarily have daily intercourse with the Indians, 
and it becomes impracticable to enforce the law, 
the federal jurisdiction must cease. 

[Cited in U. S. v. Sa-Coo-Da-Cot, Case No. 
16,212; Ex parte Sloan, Id. 12,944; U. S. 
v. McBratney, 104 U. S. 624; Bush v. Com- 
monwealth of Kentucky, 107 U. S. 115, 1 
Sup. Ot. 630.] 

[Cited in State v. Doxtater, 47 Wis. 292.] 

[Indictment against Jonathan Cisna.] 

Mr. Swayne, U. S. Dist. Atty. 
Mr. Parish, for defendant. 

OPINION OF THE COURT. The defend- 
ant, having been indicted at the present term, 
for stealing a horse within the reservation of 
the Wyandott tribe of Indians, of the state 
of Ohio, of the £oods and chattels of Henry 
Jocko, a friendly Indian, filed a demurrer to 
the indictment, which brings before the court 
the question, whether they can exercise juris- 
diction in the case? 

The indictment is founded on the fourth 
section of the act of congress, 'to regulate 
trade and intercourse with the Indian 
tribes," passed 30th March, 1802 [2 Stat. 139], 
which provides: "If any citizen or other per- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



son shall go into any town, settlement, or 
territory belonging or reserved by treaty of 
the United States to any nation or tribe of 
Indians, and shall there commit robbery, 
trespass, or other crime, against the person 
or property of any friendly Indian or In- 
dians, which would be punishable if com- 
mitted within the jurisdiction of any state 
against a citizen of the United States, or, 
unauthorized by law or with a hostile in- 
tention, shall be found on any Indian land, 
such offender shall forfeit a sum not ex- 
ceeding one hundred dollars, and be impris- 
oned not exceeding twelve months; and shall 
also, when property is taken or destroyed, 
forfeit and pay to such Indian or Indians, 
to whom the property taken or destroyed be- 
longs, a sum equal to twice the just value of 
the property taken or destroyed, &e." 

The Wyandott reserve is twelve miles 
square, and is situated in Crawford county, 
which for some years has been regularly or- 
ganized as a county. And at the last session 
of the legislature of Ohio, a law was passed 
which declared, "that all white inhabitants, 
now or hereafter resident in said Wyandott 
reservation, shall be, and they are hereby 
made subject to the laws of the state of 
Ohio for the purpose of taxation, and for all 
civil, criminal, and military purposes, as 
other white citizens are now, or hereafter 
may be, in the different townships in the 
said county of Crawford, any law or cus- 
tom to the contrary notwithstanding." Be- 
fore the passage of this law the legislature 
had not, by express enactment, extended the 
jurisdiction of the state over this reserve; 
but in the general laws respecting crimes and 
punishments, it is not excepted from their 
operation. This reserve is surrounded by a 
dense white population, and public roads lead 
through it in various directions. It is ad- 
mitted to be as much frequented by the 
white population as any other part of the 
county; and it would be extremely incon- 
venient, if not impracticable, for the citizens 
of the county to avoid entering the reserve 
in pursuing their ordinary and daily avoca- 
tions. 

On the 9th of January, 1789 [7 Stat. 28], 
the United States entered into a treaty with 
the Wyandott and other nations of Indians, 
in which it was agreed that if any citizen 
of the United States, or other person not be- 
ing an Indian, shall settle on their land, 
such person shall forfeit the protection of the 
United States, and the Indians were at liber- 
ty to punish him or not, as they please. 
And all citizens or inhabitants of the United 
States were prohibited from hunting or de- 
stroying the game, or even entering on the 
Indian lands without a passport. Certain 
stipulations were made for the punishment 
of offences, such as horse-stealing, robbery, 
&c, and the Indians agreed to surrender the 
offenders among their tribes, who were to be 
punished equally with the citizens of the 
United States. At the time this treaty was 
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formed, the Wyandott tribe owned a very 
extensive territory of rich and fertile coun- 
try; but treaties of cession have been made 
from time to time, until their territory is 
restricted to twelve miles square. 

By the act of 1802, above referred to, which 
regulates trade with the Indians, all citizens 
or residents of the United States are pro- 
hibited from entering into the Indian lands 
without a license, and penalties are provided 
for hunting on them, or committing depre- 
dations upon the property of Indians. Mur- 
der, by a white person, of an Indian, is pun- 
" ished with death; traders without license 
forfeit their merchandize; and a penalty 
is incurred by purchasing from an Indian a 
gun, any instrument of husbandry, a horse, 
or other specified articles of property. Juris- 
diction is given to the superior courts in each 
of the territorial districts, and the circuit 
courts of the United States, of similar juris- 
diction in criminal cases in each district of 
the United States in which any offender un- 
der the intercourse law shall be apprehend- 
ed, or may be brought for trial. The pe- 
culiar relation which a tribe of Indians, that 
resides within the limits of a state, bears to 
the federal and state governments, renders 
every exercise of jurisdiction over their per- 
sons' and property, by the federal govern- 
ment, a matter of great delicacy and im- 
portance. The federal government is one of 
limited and specific powers. It cannot exer- 
cise jurisdiction by implication, but is con- 
fined to the special grants of power in the 
constitution; and in carrying into effect 
these grants, the most appropriate means 
should be adopted, and no means beyond 
what are necessary to give effect to the pow- 
er, can be legitimately used. All powers not 
delegated to the federal government, are 
reserved to the states and the people. The 
power to regulate commerce with foreign 
nations and among the several states, and 
with the Indian tribes, is given to congress 
in the constitution. And under this and the 
treaty making power, numerous treaties have 
been formed and laws enacted, to regulate 
commercial intercourse with the numerous 
Indian tribes which live within the federal 
limits. The validity of these treaties and 
laws, it is believed, has not been questioned, 
so far as they act upon the Indian tribes and 
our own citizens, beyond the boundaries of 
any state. But serious questions have aris- 
en, and are likely again to arise, between 
the federal and state authorities, respecting 
the jurisdiction of the former, under these 
laws, over the territory of Indians situated 
within a state sovereignty. 

Within this state no collisions on this im- 
portant subject have occurred; but the prin- 
ciple on which jurisdiction is exercised by 
the federal government, must be the same, 
under the same circumstances, in every state. 
The supreme court of Ohio have not decided 
whether offences under the state laws, if 
committed within the Wyandott reserve, by 



a white person, may be punished; but a 
circuit court of common pleas have decided 
that no punishment can be inflicted in such 
a case. No one can read the laws for the 
regulation of our intercourse with the In- 
dian tribes, witnont perceiving that they 
were designed to operate on and protect com- 
munities of Indians, remotely situated from 
our own population. In the act of 1802 is 
a provision that it shall not be so construed 
"as to prevent any trade or intercourse with 
Indians living on lands surrounded by settle- 
ments of the citizens of the United States, 
and being within the ordinary jurisdiction of 
the individual states." This provision ap- 
plied to the condition of Indians at the time 
the law was passed; and at that time the 
Wyandott tribe was not only far more 
numerous than it now is, but its territory 
was extensive and remote from a white 
population. They did not reside within the 
ordinary jurisdiction of any state. The ex- 
ception was applicable to remnants of tribes 
which resided in Massachusetts, Connecti- 
cut, and other Eastern states. No express 
provision has been made in treaties or by act 
of congress, at what period or under what 
circumstances the power of the federal gov- 
ernment to regulate commerce with the 
Wyandott or any other tribe of Indians, liv- 
ing within a state, shall be terminated. 

This is a question whether it shall be de- 
cided by the federal or state authorities as 
important as it is delicate; and it is much 
to be regretted that some rule on the subject 
has not been adopted which would prevent 
collisions of jurisdiction. A concurrent action 
by the federal and state governments, in re- 
gard to this matter, would seem to be the most 
appropriate method of withdrawing the regu- 
lation of the general and substituting that 
of the local authority. But the federal gov- 
ernment has not acted on the subject, and the 
duty is now imposed upon this court to de- 
termine, whether the power to act belongs 
to the judicial branch of the government. 

The question of jurisdiction which is rais- 
ed by the demurrer is, whether the law un- 
der which this indictment has been found, 
can be carried into effect within the Wyan- 
dott reserve. Whether this is properly a ju- 
dicial question may admit of some controversy. 
If the period at which the law shall be sus- 
pended could be fixed, at the time the state 
government was organized, there would be 
no difficulty on the subject. But the Wyan- 
dott tribe of Indians required as much the 
fostering care and superintending power of 
the federal government, for the protection of 
its trade in 1803, when Ohio was admitted 
into the Union, as for some years prior to 
that period— and the white population was al- 
most as remote from the Indian settlements 
as it had been for years; and the state juris- 
diction was not extended over the Indians, 
nor was there any difficulty in giying effect 
to the intercourse law of 1802. In addition 
to these considerations, the supreme court 
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have decided, that this law is not necessarily 
suspended within the limits of a state. It* 
the provisions of the act of 1S02 shall not ap- 
ply to the case before the court, it must be 
upon the ground that they were unconstitu- 
tional when adopted, or have become inop- 
erative by the progress of time and change 
of circumstances. 

The former branch of this enquiry is strict- 
ly the exercise of a judicial power; but the 
latter, in most cases, at least, would seem to 
belong to the legislative department of the 
government. So far as it regards the policy 
of the federal government towards the In- 
dians, within its constitutional powers, it is 
exclusively a question for the legislature; but 
as it respects any question of power between 
the federal and state governments, in what- 
ever form it may arise, the judicial power is 
competent to decide it. During the whole 
course of our connection with the Indian 
tribes, we have recognized in them a power 
to make treaties, and certain political rela- 
tions exist growing out of treaties between 
the federal government and almost every dis- 
tinct tribe of Indians within our national 
limits. These relations may be extended by 
treaties as far as a sound policy, in the dis- 
cretion of the treaty making power shall 
admit, where the Indians reside beyond the 
limits of a state; but within those limits 
neither the treaty making power nor the leg- 
islative power can be exercised so as to 
abridge the rights of a state. 

Congress can exercise no power on this 
subject, beyond that of regulating commerce 
with the Indian tribes. The same power is 
given to congress to regulate commerce with 
foreign nations and among the several states. 
Under this investiture of power to regulate 
commerce with foreign nations, a wide scope 
of legislation has been exercised. But the 
regulation of commerce among the several 
states has been limited principally to certain 
prohibitions and the equalization of duties. 
Congress cannot effectually regulate com- 
merce with the Indian tribes, without adopt- 
ing such provisions by law. as shall preserve 
those tribes from an indiscriminate commer- 
cial intercourse with our own citizens; such 
is their inferiority in the business of com- 
merce while in an uncivilized state, that their 
interests would be sacrificed, if left to an 
unrestricted intercourse. It was on this 
ground that the act of 1802 prohibited white 
persons from entering upon the Indian ter- 
ritory without a license, and further to give 
protection to the Indians, government agents 
were appointed to reside among them, and 
penal laws were enacted, as has been stated, 
against citizens of the United States for com- 
mitting depredations upon the territory, the 
persons or the property of the Indians. The 
exercise of the power to prohibit any inter- 
course with the Indians, except under a li- 
cense, must be considered within the power 
to regulate commerce with them, if such reg- 
ulation could not be effectual short of an 
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intercourse thus restricted. Under the pow- 
er to regulate commerce with foreign nations, 
congress have passed non-intercourse, em- 
bargo and other laws, which restricted or al- 
together prohibited any commercial inter- 
course with those nations; and as the power 
to regulate commerce with the Indian tribes 
is given to congress in the same clause of 
the constitution, and in the same words, it 
would seem to follow that the power may 
be exercised to the same extent in the one 
case as in the other. There is nothing in the 
condition of the Indians, when under the ex- 
clusive jurisdiction of the federal govern- 
ment, nor in the constitution, which can op- 
erate against this construction. The power 
to regulate commerce among the several 
states is limited by other provisions of tho 
constitution, by the nature of the power and 
the sovereignty of the states. 

The law of 1802 is constitutional, and so 
the supreme court have decided. That thia 
act had a constitutional operation upon the 
Wyandott Nation admits of no doubt; and 
it remains to be considered whether the situ- 
ation of this tribe has become so changed as 
to render this law inoperative as to them. 
The territory of the Wyandotts, as before 
stated, is limited to twelve miles square, and 
it is surrounded by a dense white population, 
which have daily intercourse with the In- 
dians. Stores and taverns are kept within 
the reservation by the Indians or those con- 
nected with them, which are as much re- 
sorted to for trade and other purposes, by 
the surrounding white population, as similar 
establishments in any other part of the coun- 
try. The treaties made with this tribe have 
not been abrogated, and they hold their pos- 
sessory right to the soil on the same tenure 
as other tribes with whom treaties have been 
made. And a sub-agent of the government 
still resides among them, through whom the 
government holds its official intercourse with 
the tribe. The Wyandotts have made rapid 
advances in the arts of civilization. Many 
of them are very inteUigent; their farms are 
well improved, and they generally live in 
good houses. They own property of almost 
every kind, and enjoy the comforts of life 
in as high a degree as many of their white 
neighbors. 

On a community of Indians situated in so 
limited a territory, and mixed up with and 
surrounded by a white population, which 
carries on with them almost every kind of 
commerce incident to their condition, can 
the acts which regulate intercourse with the 
Indians operate? For years past, as if by 
universal consent, they have not been en- 
forced over this territory. They are wholly 
unsuited to the condition of the Wyandott 
tribe, and it would be impossible to give them 
a practical operation. And it may be said 
that the federal government by restricting 
the territory of this tribe, and encouraging 
their advances in civilization, has mainly 
contributed to produce this state of things. 
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But it is insisted that the larceny charged 
in the indictment may be punished under 
the act of congress cited, as it was com- 
mitted within the reserve, and on the prop- 
erty of one of the Wyandott Indians. And 
how does congress derive power to punish 
this offence, when committed within a state? 
The answer must be, from the power to reg- 
ulate commerce with the Indians. But if 
this tribe of Indians is so situated as to ren- 
der the exercise of this power wholly im- 
practicable, must it not of necessity cease? 
And does not the incident fall with the 
principal power? If congress had power to 
punish offences committed on the persons 
or property of Indians, generally, there could 
be no objection to the exercise of it with- 
out reference to circumstances. But when 
the power to punish is derived exclusively 
from the power to regulate commerce, it is 
perfectly clear, when the power to regulate 
commerce ceases, the power to punish must 
also cease. To exercise the power to pun- 
ish for a violation of a regulation necessary 
to maintain a commercial intercourse with 
the Indian tribes, as the Wyandotts are 
now situated, and within their territory, 
would be a usurpation of power by the gen- 
eral government, and a direct infringement 
upon the rights of the states. 

This conclusion cannot be resisted. And 
it is immaterial whether the intercourse la^v 
of 1802, lias been expressly repealed as to 
the Wyandotts, or rendered inoperative by 
the force of circumstances. That the law 
cannot be enforced in this reserve is clear; 
and this state of things having been pro- 
duced by the conjoint acts of the federal 
a nd state governments, it may be presumed 
that the former intended, as to this tribe, to 
-abrogate the Jaw. No other presumption 
can be raised from a state, of facts, wholly 
incompatible with the provisions of the act. 
An act may be repealed as well by adopting 
subsequent and incompatible provisions, as 
by express enactments. And in this view 
the act of 1S02, so far as it regulates trade 
with the Wyandott Indians, must be con- 
sidered as substantially repealed. Has not 
the state jurisdiction to punish offences com- 
mitted by its own citizens within the Wyan- 
dott reserve? Of this, I can entertain no 
doubt. Ever since the state government 
has been organized, it has had power to 
punish its own citizens for offences commit- 
ted within its limits; whether within an 
Indian territory or not; and if there be no 
constitutional prohibition, the state has pow- 
er to punish its own citizens for offences 
committed beyond its own limits. The laws 
of a state cannot operate extra-territorially; 
but having jurisdiction over its own cit- 
izens, the legislature if not prohibited by 
the constitution, could make certain acts 
committed by them beyond its own limits, 
nnd without the limits of any organized 
government, an offence. Xo process could 
be issued to arrest an offender beyond the 



state boundaries, but if he comes voluntari- 
ly within the state, he would subject him- 
self to its jurisdiction. 

By* the first section of an act of the Brit- 
ish parliament of the 31st Geo. III., parsed 
in 1803, it is provided, "that from and after 
the passing of this act, all offences commit- 
ted within any of the Indian territories, or 
parts of America not within the limits of 
either of the said provinces of Lower or 
Upper Canada, or of any civil government 
of the United States of America shall be, 
and shall be deemed to be offences of the 
same nature, and shall be tried in the same 
manner and subject to the same punish- 
ment as if the same had been committed 
within the provinces of Lower or Upper 
Canada." Many years ago, the state of 
Georgia punished its own citizens for depre- 
dations committed upon the Indian terri- 
tory within the state, and no one has ever 
questioned the legality of such a procedure. 
The state of New York has not only pun- 
ished its own citizens, for offences commit- 
ted within the Indian reserve in that state, 
but has extended its jurisdiction in criminal 
cases, over the Indians. The jurisdiction of 
the federal' government ovev the Indian ter- 
ritory within a state, under the most favor- 
able circumstances for the exercise of the 
power is limited to the mere purposes of 
trade, and cannot prevent a state from 
punishing its own citizens for offences com- 
mitted within such territory. The exercise 
of this power by a state, would not be in- 
compatible with the exercise of the power 
vested in the federal government. There 
are many offences, such as counterfeiting the 
gold and silver coin of the country, the 
notes of the Bank of the United States, &c. 
which are punishable as well under the 
laws of the state as those of the Union. 

But as it regards the case under considera- 
tion, all objections are obviated by the fact, 
that the regulations of congress respecting 
commerce with the Indian tribes, have not 
been enforced within the Wyandott reserve 
for years, and cannot for the reasons stat- 
ed be now enforced. It may be admitted 
that property stolen in an adjoining state 
and brought into Ohio, would not subject 
the offender to a prosecution in this state. 
The offence having been committed in a dis- 
tinct sovereignty, could not be punished in 
Ohio; but such a case would, in no respect, 
be similar to the one under consideration. 
The Indian territory within a state cannot 
be considered as a foreign jurisdiction. Un- 
der certain circumstances, it has been de- 
cided that a state cannot extend its laws' 
over the Indian territory, within it, and 
especially when those laws are incompati- 
ble with constitutional regulations by the 
federal government. But the jurisdiction 
is not foreign. If the state have the fee 
of the Indian lands, it may dispose of that 
fee subject to the Indian right of occupan- 
cy. And in every other respect may the 
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state exercise a jurisdiction over the ter- 
ritory which shall not be incompatible with 
the constitutional regulations of the general 
government. 

In the course of the argument by the dis- 
trict attorney, several adjudications of the 
supreme court, and a decision of the circuit 
court for the Eastern district of Tennessee, 
were referred to, as sustaining the jurisdic- 
tion in the present case. But the facts in 
this case are wholly dissimilar from those 
in the cases referred to, and they are not 
more so than the principles which apply to 
those facts. It is gratifying to reflect that 
the state laws will afford a more ample pro- 
tection to the AVyandotts, as it regards their 
property, than the laws of the federal gov- 
ernment For the laws of the state punish 
with greater severity the offence charged 
in the indictment, than the laws of congress. 
And as it respects the Indians, no doubt can 
exist that their complaints will receive as 
prompt attention and as adequate redress, 
as those which are made by citizens of the 
state. 

These considerations cannot enter into the 
question of jurisdiction; but they show that 
a decision against the jurisdiction of this 
court, will not leave the Indians unprotect- 
ed, or lead to a failure of justice. The de- 
murrer must be sustained. 

It being suggested to the court by the- dis- 
trict attorney, that prosecutions in the state 
<'Ourt would be instituted against the de- 
fendant and the others against whom in- 
dictments had been found, for similar of- 
fences, the court directed the marshal to de- 
liver over the defendants to the state au- 
thorities to answer, &c. 
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UNITED STATES v. CITY BANK. 

[6 McLean, 130.] i 

Circuit Court. D Ohio. Oct. Term, 1854. 

Banks — Illegal Deposit — Action to Recover 
— Drafts— Government Agents— Evidence. 

1. No bank, under the sub-treasury law, can 
become a depository of the public money. 

2. The law prohibits such a deposit, and in- 
flicts a severe penalty on the public officer who 
makes it. 

3. But a state bank may engage with the sec- 
retary Of the treasury to transmit a draft to 
New Orleans or elsewhere. 

4. This does not render a deposit necessary. 

5. The same draft received by the bank may be 
transmitted, or having the specie at the place, 
the bank may draw on it and pay the treasurv 
at New Orleans.. 

6. This accommodates both parties, without ex- 
pense. 

7. Where the money of the government is im- 
properly placed in a bank, the illegality of the 
transaction is no bar to a recovery. 



i [Reported by Hon. John McLean, Circuit 
Justjee.l 



8. The agents of the government do not bind 
the government, when their powers are transcend- 
ed. 

[Cited in State v Sooy, 39 N. J. Law, 149.] 

9. The money, in such a case, would be re- 
ceived wrongfully, and without any authority 
from the assent of the government. 

10. It could be recovered by the government, 
if not on the contract, on the general counts. 

11. And in such a case the writing would be 
evidence to charge the bank. 

At law. 

Ewing, Corwine & Morton, U. S. Dist. Atty, 
Stanbery, Swan & Andrews, for defend- 
ant. 

OPINION OF THE COURT. This action 
is brought by the United States to recover 
one hundred thousand dollars from the City 
Bank, which were received by it under a con- 
tract to convey the same from New York to- 
New Orleans. The first count in the declara- 
tion charges that on the first of November,. 
1850, the City Bank of Columbus contracted 
with the United States to transfer the sum of 
one hundred thousand dollars, monies of the 
plaintiffs, from New York to New Orleans, 
to be deposited in the treasury of the United 
States at that place, by the first of January, 
1851; and the said defendant, then and there, 
received the said sum, and promised to trans- 
mit and deliver the same to the treasury of 
the plaintiff in New Orleans, etc. And that 
the said defendant did not transfer the said 
sum of money by the 1st of January, 1S51, 
nor at any other time, but converted the said 
sum of money to its own use. To this count 
a general demurrer has been filed. 

On the argument of the demurrer, it was 
insisted by the counsel for defendant, that 
the contract was void, as against the policy 
and the provisions of the act of congress, of 
August 6, 1846, to provide "for the collection, 
safe keeping, transfer and disbursement of 
the public revenue" (9 Stat. 59). 

Argument of Counsel: 

"This act requires all receipts and expendi- 
tures of the government to be made in coin 
or treasury notes. Section 18. It declares 
certain rooms in the treasury building at 
Washington, in the mint at Philadelphia and 
New Orleans, and in the custom houses of 
Boston, New York, Charleston, and St. Louis, 
to be the treasury of the United States; and 
provides for the \appointment of four as- 
sistant treasurers,* at the four last-named 
places. Sections 2-5. Section 6 requires all 
public officers to keep safely, without depos- 
iting in banks, etc., all public money, till the 
same is ordered to be transferred or paid out; 
and when orders for transfer are made, to 
make such transfers. Section 10 authorizes 
secretary of treasury 'to transfer' the monies 
in the hands of any depository to the treas- 
ury, or to any other depository, as the safety 
of the monies, or the convenience of the pub- 
lic service, may require. Section 13 allows 
to public officers all necessary expenses for 
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safe keeping, transferring, and disbursing 
public monies. Section 16. That all officers, 
and other persons, charged by this or any 
other act, with the safe keeping, transfer, or 
disbursement of the public monies, are re- 
quired to keep an entry of each sum receiv- 
ed, and of each payment or transfer. And if 
any one of the said officers 'shall use, loan, 
exchange/ or 'deposit in any bank,' any pub- 
lic money entrusted to him for safe keep- 
ing, disbursement, transfer, or any other 
purpose, every such act shall be deemed an 
embezzlement, punishable by indictment, im- 
prisonment from 6 months to 10 years, and 
to fine equal to the sum embezzled. And the 
provisions of this act shall be construed to 
extend *to all persons charged with the safe 
keeping, transfer, or disbursement of the 
public monies,' whether such persons be in- 
dicted as receivers or depositaries of the 
same; and the refusal of such person, wheth- 
er in or out of office, to pay any draft, etc., 
for any" public money, no matter in what ca- 
pacity received, or to transfer or disburse 
any such money, shall be prima facie an em- 
bezzlement. 

"It is manifest that the intention of this 
act is to divorce the government from the 
banks, and to prohibit all bank agency in its 
fiscal arrangements. It prohibits all public 
officers from so much as using a bank as a 
place of deposit, and it declares that the de- 
posit in a bank of monies entrusted to a pub- 
lic officer, or other person, for safe keeping 
or transfer, shall be construed an embezzle- 
ment. In the face of those provisions, it is 
absurd to say that a bank may be an agent 
to make a transfer, or that the contract of a 
bank for such a purpose is valid. The act 
of transferring the money involves a receipt 
and custody of the money, and its transpor- 
tation to the place of delivery. For the time 
being the entire control of the money is in 
the person charged with the transfer. Such 
a custody or control over public money by a 
bank is contrary to the policy of this act, 
which proceeds on the idea of its insecurity. 
The simple act of depositing money, whilst 
in a course of transfer in a bank, is declared 
to be an embezzlement, and amounts to a 
high offense. If a bank cannot be used by a 
person charged with a transfer, so much as 
a place of temporary deposit or safe keeping 
-if that is forbidden by such a severe penal- 
ty—how can it be argued that the entire cus- 
tody and control of the money, its receipt, 
transportation, and delivery, may be lawful- 
ly entrusted to such an agency? 

"It may be very well maintained that this 
law considers the business of transfer as an 
official business, just as much as the receipt 
and safe Keeping of the money. The sixth 
section requires the public officers to make 
the transfer. The thirteenth section allows 
to officers all necessary expenses for trans- 
ferring. It is only in the sixteenth section 
that any provision appears which indicates 
that other persons than public officers can be 
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charged with the business of transfer; but 
this provision applies as well to the safe 
keeping and disbursement (by other persons) 
of the public monies, as to their transfer, 
and these acts— i. e., the safe keeping and dis- 
bursement, are clearly official acts. It is dif- 
ficult to imagine how a private individual 
can be charged with the safe keeping and 
disbursement of public money. It is also 
provided that all persons charged with any 
of these duties, are to make an entry of every 
payment or transfer. This carries the idea 
of official duty, the keeping of office books 
and accounts. So also does the last clause 
of the section, which provides that it shall 
apply as well to persons in as out of office. 
Persons out of office are clearly those who 
have been in office, but whose term of office 
has ceased in some way before their official 
duties were closed, and, therefore, for the 
finishing of their official duties, they are 
treated as officers, though denominated 'other 
persons/ But if the act is capable of being 
so construed as to allow this business of 
transfer to be matter of individual employ- 
ment and private enterprise, and there was 
nothing in the act which, as matter of public 
policy, would prevent the employment of a 
bank as a transfer agent; yet, on another * 
ground, a bank could not be so employed. 
The only guards provided in the act for the 
safe keeping, transfer and disbursement of 
the public monies, are these two— the official 
bond of the public officer, which secures the 
performance of the duty civiliter, and the 
prosecution for embezzlement, which secures 
it criminaliter. In one, if not in both these 
modes, the public treasure must always be 
secured. If the business of transfer can 
only be entrusted to an officer, then the se- 
curity is in both modes; but if a person, oth- 
er than an -oflicer, can be so employed, then 
the security, the only sort provided, is the 
liability to a prosecution. 

"A corporation, such as a bank, cannot be 
prosecuted in the mode provided by this act. 
It does not come within the purview of the 
law as a person capable of undertaking the 
duty of transfer, for the reason that it can- 
not be made liable to the provisions of the act 
intended to enforce and secure the perform- 
ance of the duty. Nor can it be claimed, 
that the public is secured under such a con- 
tract with the corporation, by the liability 
of the individual members or servants of the* 
corporation, to a criminal prosecution. It is 
the corporation which makes the contract, 
and which is entrusted with the money, not 
the individual members or servants of the 
corporate body. 'Whenever a corporation 
makes a contract, it is the contract of the 
legal entity; of the artificial being created 
by the charter; and not the contract of the 
individual members.' Bank of Augusta v. 
Earle, 13 Pet. [33 U. S.] 587. 

"The City Bank not capable of making this 
contract: The terms of the contract, as they 
are expressed, bind the bank to transfer 
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$100,000 of the public mouey from New York 
to New Orleans, to be deposited in the treas- 
ury of New Orleans, by the 1st of January, 
1851, free of charge. It is clear from the 
whole scope of the sub-treasury act, that a 
transfer of public money from one deposi- 
tory to another, involves simply the trans- 
portation of the money in specie, i. e„ of the 
very money. It is in the nature of a bail- 
ment, a contract to carry and safely deliver 
the identical money entrusted to the agent. 
Every one knows that such was understood 
to be the meaning of this law, and that one 
great objection to the law, was the unnec- 
essary cost of transporting coin between dis- 
tant points, when transfers by means of 
drafts or bills of exchange would be so 
cheaply and readily made. Notwithstand- 
ing these objections, the law was so framed 
as to exclude all such paper or bank facilities, 
and there has been an annual appropriation 
to meet these extraordinary expenses. Vide 
Appropriation Act 1849 (9 Stat. 368), $15,000. 
The use, loan, investment, or exchange of 
public money for other funds, is expressly 
forbidden, as to all officers or persons en- 
trusted with it for safe keeping or transfer. 
Section is. This being the nature of the con- 
tract, we maintain that this bank had uo 
capacity to make it. 

"The City Bank is a corporation chartered 
by the state of Ohio, which, in addition to 
the ordinary incidents of a corporation, is 
expressly limited by its charter as follows: 
To loan money, buy, sell, and discount bills 
of exchange, notes, and all other written 
evidences of debt, receive deposits, buy and 
sell gold and silver coin, and bullion, collect 
and pay over money, and transact all other 
business properly appertaining to banking/ 
43 Laws Ohio, p. 44, § 51. It is too clear for 
argument, that such a transaction as this 
does not come within any of the enumer- 
ated powers. It is not a loan of money, a 
buying, selling, or discounting, a deposit, a 
purchase, or a sale of coin, or a collection and 
paying over of money. Nor does it come un- 
der the general provision of business prop- 
erly appertaining to banking; for it is cer- 
tainly no proper banking business to trans- 
port bullion or any other commodity, either 
tor hire, or as in this contract, without 
charge. It is simply a bailment, a contract 
to cany and safely deliver, without any use 
of the thing. That the subject matter of the 
contract is coin, or money, does not make it 
any more a banking business than if it were 
com or any other specific article. The only 
plausible ground on which such a contract 
could be put as properly appertaining to bank- 
ing, would be to suppose that the bank might 
receive and use the coin in New York, and 
by means of drafts or bills of exchange, ef- 
fect the payment of a like sum in other coin 
at New Orleans, and so have the incidental 
benefit in the rate of exchange, or otherwise, 
between funds at New York or New Orleans. 
That would, in effect, be a dealing in coin or 
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in exchange. But such a dealing is express- 
ly forbidden to persons entrusted with the 
transfer of the public money. It can neither 
be bought, sold, or exchanged. It must be 
kept without use, and transferred without 
use, and cannot, in any way, or by any de- 
vice, be made the subject of dealing or 
traffic, by individuals, or, most emphatically, 
by bankfc 

"The foregoing points arise on demurrer to 
the first count of the declaration, which sets 
up a contract with the bank." 
I The entire written argument by the coun- 
i sel for the bank is given, in order that the 
strength of the grounds assumed may be 
shown. 

Many of the arguments, in behalf of the 
defendant, are admitted. It was, no doubt, 
intended" by the -sub-treasury act, as it is 
usually called, to separate the moneyed ac- 
tion of the government from the banks. Al- 
though the bank of the United States had 
for nearly twenty years acted as the fiscal 
agent of the government, transmitting and 
paying public money at all points in the 
Union, when required, without loss or ex- 
pense, the bank was rendered unpopular, 
and the deposits were withdrawn from it, 
and temporarily, state banks and other 
places were used for deposits, until the sub- 
treasury law was passed. This change has 
caused a heavy charge on the treasury, be- 
sides the losses that have been incurred; but 
it has been sustained until this time, by the 
popular voice. No deposit of public money 
can be made by a public functionary in a 
state bank, without a violation of the sub- 
treasury act. And it may be admitted that 
the act speaks of the sub-treasury officers, 
as making transfers of public monies, when 
ordered by the secretary of the treasury. 
These transfers to disbursing agents are not 
necessarily to be made in specie. The 
twentieth section of the sub-treasury act pro- 
vides, "That jo exchange of funds shall be 
made by any disbursing officers or agents 
of the government, of any grade or denomi- 
nation whatsoever, or connected with any 
branch of the public service, other than an 
exchange for gold and silver; and every such 
disbursing officer, when the means for his 
disbursements are furnished to him in gold 
and silver, shall make his payments in the 
money so furnished; or when those means 
are furnished to him in drafts, shall cause 
those drafts to be presented at their place of 
payment and properly paid according "to 
the law; and he shall make his payments 
in the money so received for the drafts fur- 
nished, unless, in either case, he can ex- 
change the means in his hands for gold and 
silver at par. * 

From the above provision, drafts were au- 
thorized to be transmitted in making dis- 
bursements, and these drafts may be ex- 
changed for gold and silver. There is no pro- 
hibition in the act against the employment, 
as an agent to transmit funds, either an in- 
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dividual banker or a bank. And it is believed 
that under the present system bankers liave 
frequently been employed to transmit the 
funds of the government, from one part of 
the country to another. During the war 
with Mexico, and for some time after its 
termination, the heavy disbursements were 
necessarily made at the West. Xew York, 
from its large importations, was the principal 
depository of the government; it was there- 
fore necessary to transmit money from New 
York, where it was received, to New Orleans 
and other places in the West, where it was 
to be disbursed. Drafts on New York will 
readily command specie at New Orleans. 
Now, the secretary of the treasury, it ap- 
peal's from the declaration, being desirous 
to transmit one hundred thousand dollars 
from New York to New Orleans, draws a 
draft for that amount on the sub-treasurer of 
New York, which is received by the defend- 
ant, under an agreement to pay it into the 
sub-treasury at New Orleans. The very 
draft received by the defendant, may be 
transmitted to New Orleans, and there ex- 
changed for specie, or the defendant, having 
specie at New Orleans, may draw on it in 
behalf of the sub-treasurer in New Orleans, 
in payment for the New York draft Such 
a transaction would be the safest, the most 
expeditious, and the least expensive mode, 
of remitting the money. No one can be so 
competent as the secretary of the. treasury 
to direct these exchanges, as he necessarily 
has a knowledge of the fiscal action of the 
government, including all places of deposit, 
and the amount of disbursements necessary 
at different points. That this may be done 
by the secretary, under the law, is clear. 

But it is argued that the City Bank, by its 
charter, has no power to transmit coin from 
one point to another. That it might as well 
undertake the transportation of corn or any- 
thing else, which not being within the char- 
ter, would not bind the bank. But this does 
not meet the question. The question is not 
as to the transmission of coin, or any other 
commodity; but the City Bank is authorized 
to deal in bills of exchange. Of this there 
can be no doubt. The bank has power, as 
declared in its charter, "to loan money, buy, 
sell and discount bills of exchange, notes, 
and all other written evidences of debt.*' 
This is ample for the purposes of this case. 
Having funds in New Orleans, or the means 
of making a deposit there, the bill in ques- 
tion may be supposed to have been received 
by the bank, to meet obligations incurred in 
New York, or to constitute a fund there on 
which drafts may be drawn. This, in effect, 
is a mere exchange of a fund in New Orleans, 
for a deposit of the same amount in New 
York. By this transaction the government 
is accommodated without expense, and also 
the bank. 

There are numerous cases, where two per- 
sons enter into a contract in fraud of the 
law, and against its policy, the rights of no 
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third party being involved, in which neither 
a court of chancery nor of law w T ill give re- 
lief as between the contracting parties. He 
who has gained an advantage will not be re- 
quired to account, as the wages of iniquity 
are not adjustable at law or in chancery. 
But this rule does not hold, where the gov- 
ernment is a party. The agents through 
whom the government acts, possess a limited 
authority, which, if transcended by them, 
does not bind the government. The contract 
or writing in such a case would be evidence 
of the receipt of the money, and having come 
into the possession of it without right, the 
illegality of the transaction would be no bai- 
to a recovery. The possession of the bank 
would be wrongful, and without the assent 
of the government. And in such a case the 
contract would charge the bank, if not on a 
special on a general count in assumpsit. And 
the stockholders of the bank, having received 
the money through their agents, would be- 
legally bound to refund it. But in the pres- 
ent case there was no illegality, as the con- 
tract with the bank was not a deposit of mon- 
ey, but a matter of exchange, which both 
parties might enter into. The demurrer is. 
therefore, overruled. 

[There was a judgment in this case in favor of 
the defendant, which was affirmed in error by 
the supreme court. 21 How. (62 U. S.) 356.] 
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UNITED STATES v. The CITY OF MEX- 
ICO. 

[11 Blatchf. 489: i 1 Cent. L,aw J. 191.] 

Circuit Court, E. D. New York. Feb. 19, 1874. ^ 

Shipping — Penal Action — Employing Seamen 
WiTnouT Signed Autici.es— Mexican 
Voyages— Statutes. 
The 14th section of the act of June 7th, 1872 
(17 Stat. 265), provides, that, "if any master, 
mate, or other officer of a ship, knowingly re- 
ceives, or accepts to he entered on hoard of any 
merchant ship, any seaman who has been en- 
gaged or supplied contrary to the provisions of 
this act, the ship on board of which such sea- 
man shall be found shall, for every such sea- 
man," be liable to a penalty not exceeding §200. 
The 13th section of the same act provides, that 
everv agreement with a seaman shall be signed 
by him in the presence of a shipping commission- 
er, and be acknowledged and certified under the 
band and official seal of such commissioner. 
The 12th section of the same act provides, that 
the master of every ship bound from a port in 
the United States to a foreign port, shall make 
an agreement with every seaman of his crew, 
in a form prescribed by that section. By the 
act of January loth, 1873 (17 Stat. 410), it is 
provided, that the 12th section of the said act 
of 1872 shall not apply to masters of vessels 
when engaged in trade with Mexico. The 1st 
section of the act of July 20th, 1790 (1 Stat. 
131), provides, that the master of any vessel 
bound from a port in the United States to a 
foreign port, shall make an agreement in writ- 
ing or in print, with every seaman on board, de- 
claring the voyage or term of time for which such 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.], 
2 [Affirming Case No. 2.756.] 
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seaman shall be shipped. Held, that the said act 
of 1873 had no effect to modify the provisions 
of the said 13th section of the act of 1872. and 
that, notwithstanding the said act of 1872, the 
master of a vessel making a voyage from New 
York to a port in Mexico was required, under the 
said act of 1790, to make the agreement therein 
required, and was also required to see that such 
agreement was signed, acknowledged, "and cer- 
tified before a shipping commissioner, in the 
manner prescribed by the said 13th section of 
the said act of 1872, and that such vessel was 
liable to the penalty provided by the said 14th 
section of the said act of 1872, if her master re- 
ceived a seaman on board who had been engaged 
otherwise than under an agreement so signed, 
acknowledged and certified. 

[Appeal from the district court of the 
United States for the Eastern district of 
New York. 

[This was a libel for a penalty against the 
steamship City of Mexico for a violation of 
the shipping act of June 7, 1872. The dis- 
trict court condemned the steamship in the 
sum of §200 and costs. Case No. 2,756. 
Claimants appeal.] 

George W. Hoxie, Asst. Oist. Atty. 
John E. Parsons, for claimants. 

WOODRUFF, Circuit Judge. The libel in 
this case is founded on the provisions of the 
14th section of the act of congress of June 
7th, 1872, entitled, "An act to authorize the 
appointment of shipping commissioners by 
the several circuit courts of the United 
States, to superintend the shipping and dis- 
charge of seamen engaged in merchant ships 
belonging to the United States, and for the 
further protection of seamen." 17 Stat. 
262, 265. That section imposes a penalty up- 
on any ship, not exceeding two hundred dol- 
lars for each offence therein specified, and it 
separately specifies offences which shall sub 
ject the ship to penalty, by two distinct 
clauses: "First, if any person shall be car- 
ried to sea as one of the crew on hoard of 
any ship making a voyage as hereinbefore 
specified, without entering into an agree- 
ment with the master of said ship, in the 
form and manner, and at the place and times, 
hereby in such cases required, the ship shall 
be held liable, and for each such offence shall 
incur a penalty not exceeding two hundred 
dollars: provided, always, that the ship shall 
not be held liable for any person earned to 
sea," &c, &c. (describing certain cases of 
secretion on board without the knowledge 
of any officer of the ship, or false persona- 
tion. &c.). "Secondly, if any master, mate, 
or other officer of a ship, knowingly receives, 
or accepts to be entered on board of any 
merchant ship, any seaman who has been en- 
gaged or supplied contrary to the provisions 
of this act, the ship on board of which such 
seaman shall be found shall, for every such 
seaman, be liable to and incur a penalty of 
a sum not exceeding two hundred dollars: 
provided, further, that, in case of desertion, 
or of casualty resulting in the loss of one or 
more seamen, the master may ship * * * 
and report the same to the United States 



consul at the first port at which he shall ar- 
rive, without incurring such penalty." Here 
are described two separate penalties, in dis- 
tinct clauses of the section, and, as will pres- 
ently be seen, the inquiry why both were in 
serted is very importan; and significant. 
For, the cases mentioned therein do not, on 
their face, seem to differ. Looking at the 
description of the cases, without consulting 
any other provisions of this or other statutes 
or requirements of law, it may well be sug- 
gested, that no person can be carried + o sea, 
as one of the crew with the knowledge of 
the officers of the ship, without being receiv- 
ed, accepted, or entered on board; and, hence, 
the two clauses would seem to be tautolog- 
ical or repetitious, prescribing two penalties 
for the same violations of law, one for each 
offence, not exceeding two hundred dollars, 
and the other for every such seaman, not ex- 
ceeding two hundred dollars. But, this dec- 
laration in these separate clauses will, I 
think, be found a significant and important 
aid to the construction of the statute, when 
the facts of this case, the other provisions of 
this statute and the former law, and the 
claims here made by the counsel for the par- 
ties, are more fully brought into view. 

From as early as the year 1729, the stat- 
utes of England, for the protection of sea- 
men as well as the security of ship owners, 
have required, under penalty, that no mas- 
ter bound to parts beyond seas shall carry 
any seaman or mariner to sea, without first 
coming to an agreement with such seaman or 
mariner for his wages, time of service and 
other particulars specified, which agreement 
shall be in writing, &c. (Act 2 Geo. II. c. 36, 
§ 1), and providing expressly that the sea- 
man shall sign such agreement (Id. § 2). By 
subsequent statutes, having the interest and 
protection of seamen constantly in view, 
the provisions of the act referred to have 
been enlarged and carried into greater detail, 
and, down to the present time, the policy and 
even the necessity of such agreements have 
been recognized, and this requirement kepi 
in full force. 

The subject very early engaged the atten- 
tion of the congress of the United States, 
and, by the act of July 20th, 1790 (1 Stat. 
131), it was enacted, that, from and after the 
first day of December then next, "every mas* 
ter or commander of any ship or vessel 
bound from a port in the United States to 
any foreign port, or of any ship or vessel of 
the burthen of fifty tons or upwards, bound 
from a port in one state to a port in any oth- 
er than an adjoining state, shall, before ho 
proceed on such voyage, make an agreement 
in writing or in print, with every seaman or 
mariner on board such ship or vessel, (except 
such as shall be apprentice or servant to him- 
self or owners,) declaring the voyage or voy- 
ages, term or terms of time, for which such 
seaman or mariner shall be shipped. And, 
if any master or commander of such ship or 
vessel shall cany out any seaman ormari- 
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ner, (except apprentices or servants, as afore- 
said,) without such contract or agreement 
being first made and sillied by the seamen 
uhd mariners, such master or commander 
shall pay to every such seaman or mariner 
the highest price or wages which shall have, 
been given at the port or place where *uch 
seaman or mariner shall have been shipped, 
for a similar voyage, within three months 
next before the time of such shipping; pro- 
vided such seaman or mariner shall per- 
form such voyage; or, if not, then for such 
time as he shall continue to do duty on 
board such ship or vessel; and shall more- 
over forfeit twenty dollars for every such 
seaman or mariner, one-half to the use of 
the person prosecuting for the same, the oth- 
ev half to the use of the United States; and 
such seaman or mariner, not having signed 
such contract, shall not be bound by the reg- 
ulations, nor subject to the penalties and for- 
feitures, contained in this act." Other pro- 
visions follow, designed to secure both the 
seaman and the master or owners to the per- 
formance of their reciprocal duties. The act 
of April 14th, 1792 (1 Stat. 254), among other 
things, provides for the return of seamen, 
bound by agreement to serve, to their home, 
in certain cases, through the consuls of the 
United States. Other and subsequent acts 
exhibit the desire of congress to watch over 
and protect the interests of seamen. 

In 1S72, the act under which this proceed- 
ing was instituted was passed. It provides 
for the appointment of a shipping commis-' 
sioner, and makes numerous and extensive 
provisions for carrying out the intention ex- 
pressed in its title, above recited. Section 
12 relates to ships bound from a port in the 
"United States to a foreign port, or from 
a port on the Atlantic to a port on the Pa- 
cific, or vice versa; and provides that the 
master of every such ship "shall, before he 
proceeds on such voyage, make an agreement 
in writing or in print, with every seaman 
whom he carries to sea as one of the crew, 
in the manner hereinafter mentioned; and 
every such agreement shall be in the form, 
as near as may be, as hereunto in table *D,* 
in the schedule annexed, and shall be dated 
at the time of the first signature thereof, and 
shall be signed by the master before any 
seaman signs the same, and shall containthe 
following particulars, that is to say:" Here 
follow numerous particulars, including all 
that were contained in the act of 1790. and 
very many which were not required by the 
law of 1790, or otherwise, in respect to other 
vessels than those in this section specified, 
and the form of agreement annexed, table 
D, contains many other specific details. Pro- 
visos to the section authorize the master to 
perforin the duties of a shipping commission- 
er, as provided in a previous section, when 
in a port for which no shipping commissioner 
has been appointed; and, further, that this 
section should not apply to masters- of vessels 
where the seamen are, by custom or agree- 



ment, entitled to participate in the profits or 
result of a cruise or voyage, nor to masters 
of coastwise nor to lake-going vessels that 
touch at foreign ports. It will thus be seen, 
that the duty of the master to enter into a 
written or printed agreement with the sea- 
man is continued; and that, as to ships 
bound on certain specified voyages, the agree- 
ment must contain the details specifically 
mentioned in this section, while the masters 
of other vessels not included in this section 
satisfy their duty by making an agreement 
in writing, signed by the seaman, containing 
what was prescribed in the former law. The 
masters of all ships described in the act of 
1790 must make the agreement with the sea- 
man in writing or in print, some in the form 
prescribed by that act, others in- the much 
more detailed form prescribed in this 12th 
section, but none are permitted to go to sea 
without a written or printed agreement with 
the seaman. Hereupon follows section 13, 
which declares that the following rules shall 
be observed with respect to agreements : 
"First. Every agreement, (except in such 
cases of agreements as are hereinafter 
specially provided for,) shall be signed by 
each seaman in the presence of a shipping 
commissioner. Secondly. When the crew is 
first engaged, the agreement shall be sign- 
ed in duplicate, and one part shall be re- 
tained by the shipping commissioner, and 
the other part shall contain a special place 
or form for the description and signatures 
of persons engaged subsequently to the first 
departure of the ship, and shall be delivered 
to the master. Thirdly. Every . agreement 
entered into before the commissioner shall be 
acknowledged and certified under the hand 
and official seal of such commissioner, and 
shall be indorsed on, or annexed to, such 
agreement, * * *" and the form of ac- 
knowledgment and certificate is given. It is 
claimed, that the words, "every agreement," 
in the first clause of this 13th section, mean 
only those agreements which masters of cer- 
tain specified vessels named in the 12th sec- 
tion are, by that section, required to make. 
But, that is not the literal reading of the sec- 
tion. If that had been its intent, nothing 
was easier than to have so expressed it 
Throughout the act, wherever it was intend- 
ed to limit a provision to the voyages de- 
scribed in the 12th section, the limitation is 
made in express terms. Sections S, 22, 24, 
35, 36, 40, 58, and others which are con- 
nected therewith in their pro visions. Nor is 
there anything in the design and object of 
the law, which implies such a limitation. If 
there were no other provisions in the vari- 
ous sections of the statute, except such as 
relate to the particular vessels included in 
the 12th section, much plausibility would be 
given to the claim, but many of the sections, 
probably the greatest number of them, are 
general, referring alike to other seamen' as 
well as to those named in the 12th section. 
Sections 9, 11, 23, 25, 26, 31, 32, 43-50, 51- 



U. S. v. CITY .Case No. 14,797 > 

54, 61-63, and others. Section 15 is especial- 
ly significant, and the special exception in 
section 13 of "agreements hereinafter spe- 
cially provided for," greatly strengthens this 
interpretation. For, when, after the use of 
the terms "every agreement," congress de- 
clares certain agreements to be excepted, the 
presumption is against any other exceptions. 
Nor does the nature of the provisions in the 
13th section indicate such an intent. The 
purpose of the act is fittingly declared, in its 
title, to be for the protection of seamen. 
They need protection against being compelled 
or seduced to sign agreements to serve, with- 
out properly understanding the provisions of 
the agreement, the term of service, the na- 
ture of the voyage or voyages, the compen- 
sation they are to receive, and the times of 
payment. They are frequently in danger of 
being approached and led into engagements 
when intoxicated. All this congress knew, 
and wisely provided that every agreement 
should be signed by them in the presence of 
the commissioner, and be duly acknowledg- 
ed. Certainly, this court cannot say that this 
was not as important, in reference to the 
agreements which are required by the act 
of 1790, as to those specified in the 12th sec- 
tion. 

The two clauses of the 14th section, above 
recited, apply to this construction of the 13th 
section with especial significance. The first 
clause refers to the crew of a ship "making 
a voyage as hereinbefore specified," i, e., 
making the voyages mentioned in the 12th " 
section, and annexes the penalty to taking 
to sea without an agreement "in the form," 
&c, hereby, "in such cases," required. The 
form hereby required is prescribed in the- 
12th section, and is required only in the cawes 
therein specified. The vessel here was not 
condemned under that clause. But, the sec- 
ond part of the section is more general. It 
refers, in terms, to the officers of "any mer- 
chant ship," and to "any seaman" who has 
been engaged or supplied contrary to the 
provisions of the act. There are several pro- 
visions relating to that subject, and, prob- 
ably, none more important than the 13th sec- 
tion, which provides for their signing agree- 
ments to serve for a voyage, in the presence 
of the commissioner, and so guards them 
from imposition and deception therein, as 
the case may be, when they are in a condi- 
tion wholly unfit to take care of themselves. 
Sailors are so often likened to children, in 
reference to the ease with which they can 
be deceived or influenced, and to their reck- 
lessness and inability to protect themselves, 
that the value of this provision needs no fur- 
ther illustration. Unless this second clause 
is to have such general scope and effect, ex- 
tending beyond the 12th section, and to cases 
not within it, it is diflicult to -assign to it 
any useful meaning. The cases arising under 
the 12th section are provided for in the first 
clause. These considerations lead to the con- 
clusion, that not only the agreements inen- 
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tioned in the 12th section, but all other agree- 
ments with seamen, required by law to be 
in writing (though not included in the 12th 
section), must be signed by the seaman in 
the presence of the commissioner, or the pen- 
alty declared in the second clause of the 14th 
section is incurred by the ship. 

To apply this conclusion to the case now 
under consideration: By an act of con- 
gress passed on the 15th of January, 1873 
(17 Stat. 410), the act to authorize the ap- 
pointment of shipping commissioners, now 
under consideration, was amended, by add- 
ing to the above mentioned 12th section a 
further proviso, namely: "Provided, further, 
that this section shall not apply to masters 
of vessels when engaged in trade between 
the United States and the British North 
American possessions, or the West India Is- 
lands, or the republic of Mexico." By this 
proviso the number or class of vessels whose 
master is required to make with seamen the 
written or printed agreement specified in 
that section is greatly reduced. The voy- 
age of the steamship City of Mexico, for 
which seamen were shipped without their sign- 
ing an agreement, as required in the 13th 
section of the said act, was, as proved on 
the trial of this cause, "from the port of 
New York, via Vera Cruz, and one or more 
ports in Mexico, and back to New York, 
with privilege of touching at any interme- 
diate ports." This was a case within the 
proviso introduced by the amendment of 
1873, so that section 12 of the act has no 
application thereto. So far as this voyage 
is concerned, the act and the amendment 
are to be read together, and the master of 
the City of Mexico was under no duty to 
make, with his seamen, an agreement, in 
the form and with the numerous details, of 
its contents and time of signing by the mas- 
ter, which the 12th section prescribes. But, 
applying to the case the conclusion herein 
above stated, the master was within the 
section which requires that every agree- 
ment shall be signed by the seaman in the 
presence of the shipping commissioner, un- 
less it can be shown that he was under no 
legal obligation to make any written or 
printed agreement whatever with his sea- 
men. That proposition cannot be maintain- 
ed. Upon that point I concur fully in the 
reasoning of the judge of the district court. 
The effect of the amendment was to with- 
draw the voyage of the City of Mexico from 
the operation of the 12th section, and to 
leave it in the same condition, and subject 
to all the duties and obligations to which it 
would have been subject, if the 12th sec- 
tion of the act had been originally passed in 
its now amended form. 

An actual intention, in the minds of the 
legislators, to withdraw a very large pro- 
portion of our seamen from the protection of 
written shipping articles, v% Jch it has been 
the intention and policy of England, for more 
than one hundred and fifty years, to pro- 
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vide, and which this country adopted in its 
earliest history, and has since consistently 
maintained, will not, I think, be, for a mo- 
ment, contended. The argument is, that 
whatever we may suppose to have been in 
the mind of our legislators, we are hound 
"by what is involved in the words and legal 
effect of their enactment. And thereupon 
it is claimed, that, when the terms of the 
12th section of the act of 1872 were, as 
originally passed, made broad enough to 
embrace the voyage in question, that oper- 
ated by implication as a repeal of the act 
of 1790, so far as relates to such voyages, 
and, hence, when, in 1873, congress with- 
drew such voyages from the operation of the 
12th section, that act necessarily left such 
voyages wholly unprovided for by any ex- 
isting law; and that, although it is possible 
to say that this legislation created a casus 
omissus, which the legislators did not prob- 
ably, in their minds, contemplate, the court 
is, nevertheless, bound to construe statutes 
according to the meaning and legal effect 
disclosed by the statutes themselves, and 
not by any speculative inquiry into the ac- 
tual intention of the legislators. This may 
be conceded, but, if it is claimed that the 
legislative intent may not be gathered from 
the nature of the subject, the consequences 
which would flow from a proposed construc- 
tion, and the admitted policy of the govern- 
ment, the claim goes too far. Whenever 
the construction of statutes -and their legal 
effect is doubtful, or susceptible of a double 
interpretation, these considerations are of 
great force, and often conclusive. 

The act of 1790 (with some few excep- 
tions) applied to the masters of all vessels. 
Section 12 of the act of 1872 selected some 
of those vessels, and applied to them its 
more stringent and particular provisions. 
From these latter provisions, the voyage 
now in question was, by the amendment of 
1873, relieved. Now, I do not deem it very 
material to say whether the voyages to the 
"West Indies were always under the opera- 
tion of both statutes, and so, when relieved 
from the operation of the 12th section, were 
simply left under the influence of the stat- 
ute of 1790; or, whether the 12th section op- 
erated as a technical or constructive repeal 
of the act of 1790, in respect to such voy- 
ages, but that the amendment operated to 
revive the act of 1790 thus constructively 
repealed. Either view works the same re- 
sult. Repeals by construction are not favor- 
ed. There was no repugnance or inconsist- 
ency between the requirements of the act 
of 1790 and the requirements of the 12th 
section of the act of 1873. To the require- 
ments of the act of 1790 that 12th section 
added others, in special cases. When the 
voyage now in question was withdrawn 
from among those cases, it remained under 
the operation of the act of 1790, as fully as 
If the act of 1S73 had not been passed. 

It follows, that the City of Mexico incurred 
25FED.CAS.— 28 



the penalty declared in the second clause of 
the 14th section of the act of 1872, for which 
the decree was pronounced in the district 
court [Case No. 2,756]; and it must be so 
here decreed, with costs. 
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UNITED STATES v. CLAFLIN et al. 

[13 Blatchf. 178.] i 

Circuit Court, S. D. New York. Nov. 5, 1875. 

Indictment — Description — Certainty — Smug- 
gling. 

1. Section 4 of the act of July 18th, 1S66 (14 
Stat. 179), reproduced in section 3082 of the Re- 
vised Statutes, provides, that, "if any person 
shall fraudulently or knowingly import or bring 
into the United States, or assist in so doing, any 
merchandise, contrary to law, or shall receive, 
conceal, buy, sell, or in any manner facilitate the 
transportation, concealment or sale of such mer- 
chandise, after importation, knowing the same to 
have been imported contrary to law," "the of- 
fender shall be fined," &c. An indictment found- 
ed on this section described the merchandise as 
"certain goods, wares and merchandise, to wit, a 
large quantity of silk goods, to wit, six cases 
containing silk goods, of the value of $30,000, 
a more particular description of which is to the 
jurors unknown," and stated that the goods were 
dutiable goods introduced into the port of New 
York from France: RelcL, that the indictment 
was not open to the objection, that the goods 
were not sufficiently identified, and the descrip- 
tion of them not sufficient to enable the defend- 
ant to prepare his defence. 

2. It is not necessary to describe property in 
an indictment with such particularity as will 
obviate all necessity for proof outside the rec- 
ord to support a plea of once in jeopardy. 

3. A reasonable amount of detail in describ- 
ing property is all that is necessary in an in- 
dictment, and, if more detail is required, a bill 
of particulars may be demanded. 

4. An indictment under the said section need 
not set out the offence committed in the original 
importation, with the same particularity of time, 
place and circumstances that would be required 
in an indictment for the original offence. 

5. Whether the said section applies to any 
other case than that of smuggled goods, quere. 

6. The indictment having alleged that the ille- 
gality in the original importation of the goods 
was, that they had been "smuggled and clan- 
destinely introduced into the United States," the 
charge must be confined to such illegality. 

7. The averment that the goods were smug- 
gled and clandestinely introduced into the port 
of New York' from the republic of France is a 
sufficient averment to enable the court to sav- 
ant the original importation was illegal, within 
the meaning of the statute. 

S, The meaning of the word "smuggle," de- 
fined. 

9. When technical words are used in an in- 
dictment, they must be taken to be intended to 
have their technical meaning. 

10. In an indictment under the said 4th sec- 
tion of the act of 1866, it is not a sufficient des- 
ignation of the illegality of the original importa- 
tion, to say, merely, that the goods had been im- 
ported and brought into the United States con- 
trary to law. 

[This was an indictment against Horace 
B. Clafiin and others, alleging the buying, 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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receiving, and concealing of goods illegally 
imported. Heard on motion to quash the 
indictment.] 

Benjamin B. Foster. Asst. U. S. Dist. Atty. 
William M. Evarts. for defendants. 



BENEDICT, District Judge. This cause 
conies before the court upon a motion to 
quash the indictment. The provision of law 
under which the defendants are charged, is 
section 4 of the act of July 18th, 1SGG (14 
Stat. 179), reproduced in section 3082 of the 
United States Revised Statutes. It is as 
follows: "If any person shall fraudulently 
or knowingly import or bring into the Unit- 
ed States, or assist in so doing, any merchan- 
dise contrary to law, or shall receive, con- 
ceal, buy, sell, or in any manner facilitate 
the transportation, concealment or sale of 
such merchandise, after importation, know- 
ing the same to- have been imported con- 
trary to law.*' "the offender shall be fined, 
&c," the offence being a misdemeanor. The 
indictment contains four counts. In the first 
the charge is that of concealing, in the sec- 
ond, that of facilitating the transportation, 
in the third, that of facilitating the sale, of 
certain merchandise. These three counts are 
similar in form, and the objections now to be 
considered apply to each of them. The 
fourth count is different, and will be consid- 
ered by itself. 

The first objection which I examine is, 
that the goods, forming the subject of the 
transaction charged, are not sufficiently iden- 
tified. The language used to identify the 
goods is as follows: "Certain goods, wares 
and merchandise, to wit, a large quantity of 
silk goods, to wit, six cases containing silk 
goods, of the value of $30,000, a more par- 
ticular description of which is to the ju- 
rors unknown." There is also the additional 
statement that the goods? were dutiable goods 
introduced into the port of New York from 
France. The rules by which the sufficiency 
of an indictment is to be determined have 
been too often stated to require repetition. 
These rules, as they have been understood 
and applied in the adjudged cases, are to be 
applied here. Their operation cannot be ex- 
tended because of any embarrassment under 
which these defendants lie. because of the 
great extent of their business, and the large 
number of transactions, similar in character, 
which their dealings involve. Judged thus, 
the description under consideration will be 
found sufficient. Plainly, the language used 
shows the subject of the transaction to be 
within the scope of the statute creating the 
offence, for the statute in terms includes all 
kinds of merchandise. It is also clear, that 
the description in the indictment, together 
with such evidence as a trial must neces- 
sarily furnish, will fully protect in any fu- 
ture prosecution for the same offence. It is 
not necessary to describe property with such 
particularity as will obviate all necessity for 



proof outside the record to support a plea 
of once in jeopardy. Says the court, in lieg. 
v. Mansfield, 1 Car. & M..140: "There must 
be some parol evidence in all cases, to show 
what it was that he w T as tried for before." 
The requisite notice of the offence charged is 
also to be found in the language used. The 
rule requiring notice of the offence charged 
is never so applied as to compel a description 
calculated to be fatal to the prosecution. A 
reasonable amount of detail in description 
is all that can be demanded for the purpose 
of informing the defendant. If, in any case, 
such reasonable detail prove insufficient to 
enable the defendant to prepare his defence, 
all possibility of injustice is removed by a 
bill of particulars, to which the defendant 
is entitled upon making oath that further 
particulars are necessary to enable him to 
defend. While speaking of a bill of par- 
ticulars, it may be remarked, that the objec- 
tions to a bill of particulars in a criminal 
case, because it cannot 'be certainly known 
that the bill of particulars describes the 
goods to which the attention of the grand 
jury was drawn, is an obvious one, and has 
been often urged, but has not been deemed 
of sufficient practical importance to over- 
come the advantages, both to the defendant 
and the prosecution, which follow from the 
practice. I have never heard a motive sug- 
gested as calculated to induce a public prose- 
cutor to omit the presentation to the con- 
sideration of the grand jury of the goods that 
he must prove before the petit jury in sup- 
port of the indictment which the grand jury 
find: and it cannot be presumed that the 
official representative of the Tinted States, 
when called on to furnish a more detailed 
description of the goods presented by him 
to the consideration of the grand jury* would 
place on file a description of other goods. 
Experience has shown that the opposite pre- 
sumption is sufficient to prevent injustice, 
and the practice seems established by the 
authorities. The description under con- 
sideration is not so deficient in detail as to 
be fatal to the indictment. It states that 
the articles bought were cases containing 
silk goods imported from France. It is true, 
that no numbers or marks are given; but 
marks and numbers may have been absent 
from the cases, and that for the purposes of 
concealment. The voyage of importation is 
not given, nor the name of the ship, nor that 
of the consignee; but such particulars are 
not necessarily disclosed by the cases of the 
goods, and are often wholly unknown; and, 
to require the various species of silk goods 
in the cases to be set forth, would open too 
wide the door for the defeat of the prosecu- 
tion upon a question of variance. To de- 
mand the statement in the indictment of 
such particulars of description is to push the 
rule beyond reason. Furthermore, the grand 
jury have stated, in the indictment, that a 
more particular description is unknown to 
them. 
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That I do not go beyond the bounds of prece- 
dent in holding this description to be sufficient 
for the purpose of identifying the goods and 
enabling the defendants to prepare a defence, 
is made apparent by referring to some of the 
descriptions which adjudged cases show to 
have been approved. The words *'one sheep** 
do not go far towards enabling an extensive 
grazier to prepare a defence. Such charges 
as "ten domestic fowls," "woolen cloth," 
"hay/* "twenty-two pounds' weight of tin," 
"certain goods,*' "one post letter, the property 
of the postmaster general,** "one leg of mut- 
ton,** "one book of the value of $3," "divers 
goods.** will all be found to have been consid- 
ered sufficient to identify the subject of the 
charge in an indictment. 

I pass, therefore, to consider the next objec- 
tion—that the illegality in the importation of 
these cases is not properly stated. In sup- 
port of this objection, the proposition is ad- 
vanced, that an indictment for buying goods 
which have been brought into -the United 
States contrary to law must set out the offence 
committed in the original importation, with 
the same particularity of time, place, and cir- 
cumstances that would be required in an in- 
dictment for the original offence'. Such a 
proposition cannot be maintained. The of- 
fence of knowingly buying smuggled goods is 
similar in character to that of receiving stolen 
goods, so much so that it has been conceded 
that the rule applied to indictments for re- 
ceiving stolen goods may be properly applied 
to this indictment. The concession is fatal to 
the objection under consideration. The rule 
applying to indictments for receiving stolen 
goods is thus given by Roscoe: "It is not nec- 
essary to state in the indictment the name of 
the principal felon, and the usual practice is 
merely to state the goods to have been before 
then feloniously stolen.*' Rose. Cr. Ev. SSZ. 
See, also, 2 Wharf. Cr. 13v. §g 1800, 1900. 
Archbold gives the form thus: "One silver 
tankard, goods and chattels of J. X., before 
then feloniously stolen." In Rex v. .Tervis, G 
Car. & P. l.">6, it was expressly adjudged un- 
necessary to say by whom the principal offence 
had been committed. The same rule has been 
applied in cases of other offences than that ot 
receiving stolen goods. Thus, in a prosecu- 
tion under the English statute which makes 
it an offence to "receive any post letter, 
* * * the stealing, or taking, or embez- 
zling, or secreting whereof shall amount to a 
felony under the post office act, knowing the 
same to have been stolen, taken, embezzled, 
or secreted," the indictment, as given by Arch- 
bold (Archb. Cr. PI. 441) charges, that "one 
post letter, the property of the postmaster gen- 
eral, before then from and out of a certain 
post-letter bag feloniously stolen, J. S. feloni- 
ously did receive and have, knowing," &c. 
So, under 16 & 17 Victoria, where the offence 
is being in company with more than four 
others, "with any goods liable to forfeiture un- 
der this or any act relating to the customs." 
the indictment, as given by Archbold (Id. Sis*.)) 



charges that .T. S., "being then in company 
with divers persons to the jurors unknown, to 
the number of live or more, was found felo- 
niously with certain goods then liable to for- 
feiture under and by virtue of a certain act, 
to wit, an act,*' &c. 

I next consider the position taken in sup- 
port of this motion, that the indictment, to be 
good, should not only confine the charge to 
the dealing in smuggled goods, that is, goods 
secretly run into the United States without 
passing through the custom house, but also 
should state facts from which the court can 
determine such to have been tne character of 
the importation referred to. It seems unnec- 
essary to determine, in this case, whether sec- 
tion 4 of the act of I860 can be applied in any 
,case other than that of smuggled goods, for, 
whether the general words of the act are in- 
tended to cover other cases or not, this indict- 
ment is confined to such a case. Here, the 
pleader having, by the use of the words of the 
act, brought the charge within the scope of 
the statute, has proceeded to limit the charge 
to a dealing in smuggled goods. The illegal- 
ity of the original importation is, in express 
terms, stated to consist in this, that said goods 
have been smuggled and clandestinely intro- 
duced into the United States. The case of 
U. S. v. Thomas [Case No.*16,473] is authority 
to show that the effect of adding such words 
to the words of the act is to confine the charge 
to the illegality thus described. Thus the in- 
dictment itself furnishes an answer to the 
first branch of the objection under considera- 
tion; and this language of the indictment has 
been here relied on by the prosecution as an- 
swering the argument made to show that sec- 
tion 4 of the act of 18(5(3 is confined, to cases 
of smuggled goods. 

The second branch of the objection in hand 
is, that averring the goods to have been smug-" 
gled and clandestinely introduced into the port 
of New York from the republic of France, is 
not giving such a statement as enables the 
court to say that the original importation was 
illegal, within the meaning of the act of 1SG(J. 
But, as already shown, the particularity of the 
statement respecting the act of importation re- 
quired in charging the smuggler, is not re- 
quired in charging the buyer of smuggled 
goods. In the case of the buyer, the act to 
be proved is the buying of certain goods, and 
the guilty knowledge which makes the act 
criminal is knowing the goods to have been 
smuggled. Here, the act of the defendant in- 
tended to be proved is stated with particu- 
larity of time, place, and subject-matter, and 
the guilty knowledge required by the act is' 
shown by the averment that the defendants 
knew the goods to have been imported con- 
trary to law. as aforesaid, that is to say, in 
this, that they had been smuggled into the 
United States. 

The word "smuggle** is a technical word, 
having a known and accepted meaning— "a 
necessary meaning in a bad sense." It im- 
plies something illegal, and is inconsistent 
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with an innocent intent The idea conveyed 
by it is that of a secret introduction of goods 
with intent to avoid payment of duty. As 
such it is used by itself alone, and in the 
statute? even. It is used in section 4596 of 
the Revised Statutes, in a provision relating 
to seamen, where an "act of smuggling" 
plainly is supposed to mean such an act as 
above described, and none other. The word 
is used in the same technical manner in the 
English statute (16 & IT Vict. c. 107, § 244), 
where it is deemed sufficiently descriptive 
of a particular illegal employment in a ship, 
to designate it as "a smuggling ship." This 
Technical meaning of the word has taken 
the form of a statutory definition in the 
moiety act of June 22d, 1874 (IS Stat. 186). 
where it is declared, that the act of "smug- 
gling shall be construed to mean the act, 
with intent to defraud, of bringing into the 
United States, or, with like intent, attempt- 
ing to bring into the United States, dutiable 
articles, without passing the same, or the 
package containing the same, through the 
custom house, or submitting them to the offi- 
cers of the revenue for examination." What 
is smuggling for the informer when he claims 
his reward must also be smuggling for the 
goods as to which he informs. ' 

But, it is asked nere, and the question is 
one which can be asked with equal signif- 
icance in many cases — How does it appear 
that the goods which the grand jury have 
designated as smuggled are smuggled goods, 
within the legal acceptation of the word? 
The answer is, that, when technical words 
are used in an indictment, they must be 
taken to be intended to have their technical 
meaning. In an indictment for uttering 
counterfeit money, it is sufficient to say that 
the defendant "uttered" the money, without 
stating the circumstances which are sup- 
posed to amount to an uttering. Under the 
statute making it an offence "to impair the 
queen's current coin," it is sufficient to use 
the words "did impair;" and, under another 
statute, to say, "did deface." Archb. Cr. PI. 
748, 749. Where the act reads, "shall im- 
port or receive into the United Kingdom 
counterfeit coin," it is sufficient to say, "did 
import from beyond the seas." Id. 751. The 
present indictment is within the principle 
of these precedents. 

The real difficulty of the defendants does 
not lie in the form or the matter of the in- 
dictment, but in the fact that the charge 
made does not conform to the proofs which 
they suppose the government to have, and, 
upon the argument, this was put forth as 
matter of complaint, and the district attorney 
was challenged to admit that none of the 
goods referred to in the indictment were 
smuggled goods; but, it cannot in this way 



be made to appear that the indictment is 
bad. Nor is a motion like the present 
adapted to secure relief from such a diffi- 
culty. 

I have now considered the objections urged 
against the first three counts of the indict- 
ment It remains to consider the fourth and 
last count. This count is likewise based up- 
on section 4 of the act of 1866. The dif- 
ference between it and the other counts is, 
that, in assigning the illegality of the orig- 
inal importation, it uses simply the words of 
the statute, averring only that the goods had 
been imported and brought into the United 
States contrary to law. If the act of 1866 is 
confined in operation to a single form of ille- 
gality, it might be questioned whether a 
count like this, in an indictment for a sec- 
ondary offence, would not be supported by 
the authorities already referred to; and, cer- 
tainly, there is weight in the argument de- 
rived from the repealed provisions of sec- 
tion 16 of the act of 1842 [5 Stat. 363], the 
provision of the moiety act of 1S74, and the 
general features of the revenue laws, to 
show that illegalities and frauds committed 
in regard to the value, description, invoice 
and ascertainment of the amount of duties 
to be paid upon goods which come into the 
custody and under the supervision and scru- 
tiny of the officers of the customs, are ex- 
cluded from the operation of the act of I860. 
But, there are other forms of illegality, as. 
for instance, the introduction of prohibited 
goods, where the intent to avoid payment of 
duties does not exist, the introduction of 
goods packed in prohibited methods, and the 
like, which do not appear to be so excluded, 
and, if several forms of illegality are intend- 
ed to be covered by the words of the act, it 
would seem that the illegality should be 
designated with more particularity than is 
afforded by the words "imported contrary to 
law." When the language of a statute com- 
prehends, undei general terms, divers forms 
of illegality, having different characteristics, 
it may well be considered proper to require 
something more than the words of the act. 
In cases of receivers, it is usual to state 
whether the goods received were goods stolen 
or goods obtained *>y false pretence. For this 
reason, and because such a count, based up- 
on this same statute, has been condemned in 
a reported case in this circuit— the Case of 
Thomas, above referred to— I am of the opin- 
ion that the fourth count of this indictment 
should be rejected. 

My determination upon this motion, there- 
fore, is, that the fourth count of the indict- 
ment be quashed and that, as to the other 
counts, the motion be denied. 

[For an action of debt against same defend- 
ants, see Case No. 14,799.] 
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Case No. 14,799. 

UNITED STATES v. CDAFDIN et al. 

[14 Blatehf. 55; i 22 Int. Rev. Rec. 395.] 

Circuit Court, S. D. New York. Nov. 29, 1876.2 

Statutes — Repeal, — Revised Statutes — Fine — ' 
How Recoverable— Illegal Importations. 

1. The decision of the supreme court in Stock- 
well v. V. S., 13 Wall [SO U. S.] 531, was, that 
the 4th section of the act of July IS, 1806 (14 
Stat. 179), did not effect such a repeal of the 
2d section of the act of March 3, 1S23 (3 Stat. 
781), as took away the right of the United 
States to proceed under said 2d section, upon a 
cause of action which arose before the act of 1S66 
took effect 

[Cited in U. S. v. Jordan, Case No. 15,49S.] 

2. As to cause* of action falling within the 
terms of the 2d section of the act of 1823, which 
arose after the pa&sage of the act of 1866, and 
before the passage of the Revised Statutes of 
the United States, no suit can be maintained 
brought after the passage of the Revised Stat- 
utes. 

LCited in The T. W. Eaton, Case Xo. S,012; 
Thommasen v. Whit will, 12 Fed. 903.] 

3. No recovery can be had under said 2d sec- 
tion in respect of any acts done after the enact- 
ment of the Revised Statutes. 

4. The fine provided for in section 4 of the act 
of 1866, which is substantially identical with 
section 3082 of the Revised Statutes, cannot be 
recovered in a civil action, but must be imposed 
after a conviction on a trial for a crime. 

[Error to the district court of the United 
States for the Southern district of New York. 

[This was an action for a penalty by the 
United States against Horace B. Claflin and 
others. 

[For an indictment against the same de- 
fendants, see Case No. 14,798.] 

The opinion of the district court (BLATCH- 
FORD, District Judge,) was as follows: 

"It is quite clear that the 2d section of the 
act of March 3, 1823 (3 Stat. 781), must be re- 
garded as having been repealed by section 
5596 of the Revised Statutes, (even if it had 
not been previously repealed,) on the ground 
that some portion of that act is embraced in 
the Revised Statutes, the provisions of the 
1st section of that act being embraced in sec- 
tion 3099 of the Revised Statutes, ana the 
provisions of the 2d section of that act not 
being embraced in any section of the Revised 
Statutes. The effect of such repeal is to de- 
stroy the right of the plaintiffs to recover un- 
der said 2d section in respect of any acts done 
after the enactment of the Revised Statutes. 
Therefore, counts 7, 9, 11 and 13 of declara- 
tion No. 2 are bad. 

"By section 5597 of the Revised Statutes, it 
is provided, that the repeal of the several 
acts embraced in the Revised Statutes shall 
not affect any right accruing or accrued, or 
any suit or proceeding had or commenced in 
any civil cause before the said repeal, but all 
rights and liabilities under the said acts shall 
continue, and may be enforced in the same 



i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here sprinted by permission. J 
2 [Affirmed in 97 U. S. 546.] 



manner as if said repeal had not been made; 
and, hy section 559S, it is provided, that, all 
offences committed, and all .penalties or for- 
feitures incurred under any statute, embraced 
in the Revised Statutes, prior to said repeal, 
may be prosecuted and punished in the same 
manner and with the same effect as if said 
repeal had not been made. Thereupon, the 
question arises, whether the 2d section of the 
act of 1823, on which the counts for double 
the value of the imported goods are founded 
in these cases, was in force at the time of the 
enactment of the Revised Statutes, or wheth- 
er it had been superseded and virtually re- 
pealed by the enactment of the 4th and other 
sections of the act of July 18, 1866 (14 Stat. 
179). It was decided by the supreme court 
in Stockwell v. U. S., 13 Wall. [80 U. S.] 531, 
that the penalty of double the value of the 
imported goods, imposed by the 2d section of 
the act of 1823, -was not repealed by the 4th. 
or any other section of the act of 1866. This 
decision was made at the December term, 
1871. Yet, the 2d section of the act of 1S23 
is not found in the Revised Statutes, and, as 
has been shown, must be regarded as having 
been repealed by section 5596 of the Revised 
Statutes, even if it -were not previously re- 
pealed. What is the" effect of the omission to 
include it in the Revised Statutes? Section 
5595 of the Revised Statutes declares, that 
the revision embraces the general and per- 
manent statutes which were in force on De- 
cember 1st, 1873, as revised and consolidated 
by the commissioners; and section 5596 de- 
clares, that all parts of acts passed prior to 
! December 1st, 1S73, which are not contained 
i in the Revised Statutes, have been repealed 
| or superseded by subsequent acts, or were not 
] general and permanent in their nature, and 
! that all acts passed prior to December 1st, 
| 1873, no part of which is embraced in the Re- 
vised Statutes, shall not be affected or 
changed by the enactment of the Revised 
Statutes. As was pointed out by the circuit 
court for this district in Re Stupp [Case No. 
13,563], the purport of the foregoing provision 
of section 5596 is, that, if any portion of a 
particular act is embraced in any section of 
the Revised Statutes, the parts of the same 
act which are not contained in the revision 
have been repealed or superseded by subse- 
quent acts, or were not general and perma- 
nent in their nature, but that, if there be an 
entire permanent and general statute which 
was in force on the 1st of December, 1S73, 
and no part of it is to be found in the Re- 
vised Statutes, it is to be regarded as still in 
force. As a portion of the act of 1S23 Is em- 
braced in section 3099 of the Revised Statutes, 
and as the provisions of the 2d section of 
that act are not contained in the Revised 
Statutes, and as those provisions were gen- 
eral and permanent in their nature, it follows, 
that congress has declared by section 5596. 
that the provisions of the 2d section of the 
act of 1S23 were repealed or superseded by a 
subsequent act. This declaration was made 
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by congress after the decision in Stockwell 
v. U. S. [supra] was made, and in view of 
that decision; because, the only subsequent 
provisions of law by which the 2d section of 
the act of 1S23 could have been, or were 
claimed to have been, repealed or superseded, 
were the provisions of the 4th section of the 
act of 1866, in connection with the provision 
of the 43d section of that act, repealing all 
parts of acts conflicting with or supplied by 
the act of 1866, and the provisions of the 4th 
section of the act of 1806 are found embodied 
in section 3082 of the Revised Statutes, and, 
in the marginal note to that section, the case 
of Stockwell v. U. S., 13 Wall. [80 U. S.] 331, 
is referred to. 

"The force of the legislative declaration con- 
tained in section 3596 of the Revised Stat- 
utes, in respect to this subject, has been rec- 
ognized by the supreme court in two cases. 
In Murdock v. City of Memphis, 20 Wall. [87 
V. S.] 390, 617, the question arose as to 
whether any part of the 25th section of the 
judiciary act of September 24, 1789 (1 Stat. 
85), remained in force after the enactment 
of the 2d section of the act of February 5, 
1867 (14 Stat. 386), or whether the later sec- 
tion had taken the place of the prior one. 
there being no express repeal of the prior one. 
Other provisions of the act of 1789 are incor- 
porated in the Revised Statutes, but the 25th 
section of that act is not incorporated in them, 
and the 2d section of the act of 1867 is incor- 
porated in them. The court came to the con- 
clusion that the 25th section of the act of 
1789 was technically repealed, and that the 2d 
section of the act of 1867 had taken its place, 
although the act of 1867 had no repealing 
clause, nor any express words of repeal. The 
opinion of the court then proceeds: 'This 
view is strongly supported by the considera- 
tion, that the revision of the laws of congress, 
passed at the last session, based upon the idea 
that no change in the existing law should be 
made, has incorporated with the Revised 
Statutes nothing but the 2d section of the act 
of 1867. Whatever might have been our ab- 
stract views of the effect of the act of 1867, 
we are, as to all the future cases, bound by 
the law as found in the Revised Statutes, by 
the express language of congress on that sub- 
ject; and it would be labor lost to consider 
any other view of the question/ 

"In the case of Smythe v. Fiske, 23 Wall. 
190 t;. S-l 374, the supreme court, in con- 
struing certain sections of tariff acts passed 
in 1S42 [5 Stat. 548], 1846 [9 Stat. 421. and 
1864 [13 Stat. 202], refers to the manner in 
which those sections, as reproduced in the 
Revised Statutes, are worded, and says that 
such wording is 'a legislative declaration that 
such was the state of the law on the 1st of 
December, 1873/ that is, prior to the enact- 
ment of the Revised Statutes, and 'is neces- 
sarily a construction of the last clause of the 
8th section of the act of 1864, in accordance 
with that which we have given to it/ and that 
'it was the declared purpose of congress to 



collate all the statutes as they were at that 
date, and not to make any change in their 
provisions/ 

"In accordance with these views it must be 
held, that the omission to enact in the Re- 
vised Statutes the 2d section of the act of 
1823, while another portion of that act is en- 
acted in the Revised Statutes, is a legislative 
declaration by congress, that, on the 1st of 
December, 1873, and prior to the enactment 
of the Revised Statutes, the 2d section of the 
act of 1823 was not in force, but had been 
repealed or superseded. It could have been 
repealed or superseded only by the act of 
1866; and it must be held that congress has 
declared, by statute, that, notwithstanding 
the decision of the supreme court in Stock- 
well v. U. S. [supra], the 2d section of the 
act of 1S23 was superseded by the act of 
1S66. and was not in force after the act of 
1S66 was enacted. 

"The authority of congress to declare, by 
statute, the existing state of statutory law, 
has been recognized and upheld by the su- 
preme court. In Bailey v. Clark, 21 Wall. 
[8S V. S.j 284, the question arose as to the 
meaning of the words 'capital employed' by 
banks or bankers, in the 110th section of the 
internal revenue act of June 30th, 1864 [13 
Stat. 277], as amended by section 9 of the act 
of July 13, 1866 (14 Stat. 136), as applicable 
to questions of taxation which arose in 1869 
and 1870. Congress, by section 37 of the act 
of June 6, 1872 (17 Stat. 236), enacted that 
the words 'capital employed/ in such 110th 
section, 'shall not include money borrowed or 
received from day to day, in the usual course 
of business, from any person not a partner 
of, or interested in. the said bank, associa- 
tion or firm/ In reference to this enactment, 
the court says: 'This enactment was evi- 
dently intended to remove any doubt pre- 
viously existing as to the meaning of the 
statute, and declare its true construction 
and meaning. Had it been intended to ap- 
ply only to cases subsequently arising, it 
would undoubtedly have so provided in 
terms/ 

*'The question thus presented, as to wheth- 
er causes of action falling within the terms 
of the 2d section of the act of 1823, and 
which arose prior to the enactment of the 
Revised Statutes, on the 22d of June, 1874 
[IS Stat. 186], can be prosecuted on or after 
the latter date, has been heretofore ruled by 
me in favor of such prosecution, on the 
ground that the supreme court had held that 
the act of 18(56 did not repeal the 2d section 
of the act of 1823. But the views above pre- 
sented as to the effect of section 5396 of the 
Revised Statutes, in the particulars referred 
to, were not as fully considered as they now 
have been. It follows, that all the odd num- 
bered counts, in both of the declarations, 
must be held bad. 

"As to the even numbered counts, all those 
in suit No. 1, and counts 2, 4, and 6 in suit 
Xo. 2, are founded on section 4 of the act of 
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1SC0, while counts S, 10, 12 and 14 in suit 
No. 2 are founded on section 3082 of the Re- 
vised Statutes. These sections are substan- 
tially identical. It was decided* by the su- 
preme court, in Stockwell v. U. S., that the 
4th section of the act of 1SG6 was designed 
to punish as a crime that which before had 
subjected an offender to only civil liability or 
quasi civil liability. Besides the forfeiture of 
the offending merchandise, the only penalty 
imposed is, that the offender shall be fined in 
a sum not exceeding $5,000, nor less than 
$50, or be imprisoned for any time not ex- 
ceeding two years, or both. This fine is 
manifestly a fine not to be recovered by a 
civil action, but to be imposed after a con- 
yiction on a trial for a crime, as a punish- 
ment for which the court may, in its discre- 
tion, inflict imprisonment, either with or 
without the inmosition of a fine. No such 
imprisonment can be inflicted as the result 
of a civil action. 

"Moreover, this is an action of debt, and, in 
each of the even numbered counts, the plain- 
tiffs claim the sum of $5,000 as a debt. But 
the statute does not .impose a penalty or fine 
of $5,000, or of any other definite sum, or of 
any sum which can be reduced to a certainty 
otherwise than by the discretion of the court 
in fixing such sum after a verdict on a trial. 
There can be no verdict for any definite sum. 
Debt lies only when a sum certain is due to 
the plaintiff^ or a sum which can be reduced 
to a certainty, so as to form the basis of a 
verdict in favor of the plaintiff for a sum 
certain. 

"It follows, that all the even numbered 
counts are bad. The demurrers are sustain- 
ed." 

. George Bliss, U. S. Dist. Atty. 

William M. Evarts and Elihu Root, for de- 
fendants in error. 

., JOHNSON, Circuit Judge. After examin- 
ing the case of Stockwell v. U. S., 13 Wall. 
[SO U. S.] 531, J am constrained to think that 
the supreme court did not intend to hold that 
the second section of the act of March 3d, 
1823, there in question, was not, to any in- 
tent, repealed by the 4th section of the act 
of July 18th, 1806, but only that no repeal 
was thus effected which took away the right 
of the United States to proceed under the 
former section, upon a cause of action which 
arose before the act of 1S6G took effect. 
That was the case which stood for judgment, 
as matter of fact, and that was the limita- 
tion stated at the end of the prevailing opin- 
ion of the court. The general tenor of the 
argument would seem to lead to the broader 
conclusion, that no repeal, in any sense, was 
effected by the act of 1SG6; but this rather 
strengthens the force of the limitation upon 
the conclusion, which was expressed, certain- 
ly not by any accidental phrase, in the opin- 
ion of the court It is true, that we are left 
without any indication of the ground of the 
discrimination. That, however, is not neces- 



saiy to be ascertained for the purpose of the 
present case; for, so far as the question of 
the repeal of the act of 1S23 may be sup- 
posed to affect transactions occurring before 
the passage of the Revised Statutes and aft- 
er that of the act of 1800, that question seems 
to be controlled by the provisions of the Re- 
vised Statutes. In the views expressed by 
Judge Blatchford, and upon the grounds 
stated by* him on this point, I concur. 

In this connection, it ought to be observed, 
that, quite evidently, the views expressed by 
Judge Blatchford were those entertained by 
the commissioners to revise the statutes, and 
by the congress which enacted them. The 
commissioners reported to congress, in their 
draft- of the revision, both section 4 of the 
act of 1SG6 and section 2 of the act of 1823, 
consolidated into one section. Revision of 
the United States Statutes, as drafted by the 
commissioners appointed for that purpose 
(volume 2, p. 1480, tit. 30, c. 10, § 036). This 
appears to have been done by the commis- 
sioners, not because they so construed the law, 
but because of the supposed effect of the Stock- 
well Case, to which they refer in a foot-note 
to the proposed section. The section, as re- 
ported by the revisers, is as follows, (a note, 
which accompanies it, stating that the words 
in italics are new, and the words in brack- 
ets [parentheses] are found in the existing 
law, but are recommended to be omitted): 
"Sec. 636. If any person shall fraudulently 
or knowingly bring into the United States, 
or assist in so doing, any merchandise, con- 
trary to law, or shall receive, conceal, buy, 
sell, or in any manner facilitate the trans- 
portation, concealment or sale of such mer- 
chandise, after importation, knowing the 
same to have been imported contrary to law, 
double the value of such merchandise shall be 
forfeited, (and) or the offender shall, (on con- 
viction thereof before any court of competent 
jurisdiction, be fined in any sum not exceed- 
ing five thousand dollars, nor less than fifty 
dollars, or be imprisoned for any time not 
exceeding two years, or both, at the discre- 
tion of such court) be ptmishable by a fine 
of not more than five thousand dollars nor 
less than fifty dollars, or by imprisonment 
for not more than two years, or both*'' The 
revisers* foot-note to this section is as fol- 
lows: "Section 2 of the act of March 3, 1S23, 
c. 583 (3 Stat. 781), is substantially incor- 
porated in the text, pursuant to the decision 
in [Stockwell v. U. S.J 13 Wall. [80 U. S.] 
531. It provided 'that, if any person or per- 
sons shall receive, conceal, or buy any goods, 
wares or merchandise, knowing them to have 
been illegally imported into the United 
States, and liable to seizure by virtue of any 
act in relation to the revenue, such person or 
persons shall, on conviction thereof, forfeit 
and pay a sum double the amount or value 
of the goods, wares or merchandise so re- 
ceived, concealed or purchased.' " Gongress, 
with the whole subject thus fully spread be- 
fore it, and the question of the scope and ef- 
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feet of the decision in tlie Stockwell Case 
thus fairly and formally presented, struck 
out from this proposed section all that was 
incorporated into it from the act of 1S23, 
and left in section 30S2 of the Revised Stat- 
utes only the provisions of the act of 1866, 
with slight verbal alterations. 

Upon the other sets of counts, I do not 
think it neeessary to add any thins:. The 
judgment must be affirmed. 

[This case was subsequently carried by writ of 
error to the supreme court, which affirmed the 
judgment of this court. 97 IT. S. 546.] 



Case No. 14,800. 

UNITED STATES v. CLANCEY. 

[1 Cranch, G. C. 13.] i 

Circuit Court, District of Columbia. June 
Term, 1801. 

Witness— Interest — Owner of Stolen Goods- 
Release of Interest in Fine. 

Upon indictment for larceny under the act of 

congress [of 1780 (1 Stat. 112)], the owner of 

the goods stolen is a competent witness after 

having released to the United States his half 

of the fine. 

[Cited in U. S. v. McCann. Case No. 13,655; 

K* ?%£ Brown. Id - 14,657; U. S. v. Tolson, 

Id. lb.ooOJ 

Indictment [against John Claneey], under 
the act of congress, for stealing the goods 
of Luke O'Dea. 

The attorney for the United States offer- 
ed the owner of the goods as a witness. 
The counsel for the prisoner objected, be- 
cause, by the act of congress, half of the 
fine is to go to the owner. 

The witness executed a release to the 
United States of his half of the fine, where- 
upon he was sworn. 



Case Mb. 14,80L 

UNITED STATES v. CLARK. 

[Crabbe, 584.] 2 

District Court. E. D. Pennsylvania. Alav 26 
1846. 

Embezzlement from Mail — Employe of Post 
Office— Indictment— Bank Note. 

ii»'-\VVV^ c K under the act of March 3, 
IfcJo [4 btat. 102]. for embezzling a letter con- 
taining a bank note, it is not necessary to state 
the particular office held by the accused. 

2. Neither is it necessary to allege the note 
to have been of an incorporated bank, or of anv 
virtue. 

This was an indictment [against Eben H. 
Clark] under the twenty-first section of the 
act of March 3. 1S25 (3 Story's Laws, 1991), 
for embezzling a letter containing a bank 
note. 

The case came on to be tried, before Judge 
RANDALL, and a jury, on May 23, 1846; 

* [Reported by Hon. William Cranch. Chief 
Judge.] 

2 [Reported by William H. Crabbe, Esq.] 



and was submitted without argument by 
Mr. Petit, district attorney, for the United 
States, and by Mr. Wheeler, for Clark, ex- 
cept a suggestion, by the prisoner's counsel, 
that the indictment was defective as not 
stating the particular office held by Clark 
(who was postmaster at Cherry Ridge, 
Wayne county, Pa.), or alleging 'that the 
note was of an incorporated bank, or of 
any value. The words of the indictment 
were "that * * * one Eben H. Clark, 
late of the district aforesaid, Yeoman, then 
and there being a person employed in the 
department of the post office establishment, 
did secrete and embezzle a letter, to wit, etc., 
* * * the said letter then and there con- 
tinuing a bank note for the payment of ten 
dollars, contrary, etc." 

RANDALL, District Judge. The indict- 
ment charges that the accused, being a per- 
son employed in the department in the post 
office establishment, did secrete and em- 
bezzle a letter, etc., containing a bank note 
for the payment of ten dollars. 

It is objected, in the first place, that the 
indictment does not state what particular 
office the accused held; and precedents of 
indictments under St. 7 Geo. III. c. o0 f 
show that the particular office is named! 
I Appropriate precedents are certainly enti- 
tled to respect, and when they have been 
uniformly acted upon will be considered of 
authority; but the English statute names a 
variety of officers in the post office who shall 
be liable to the penalty, while the act of 
congress merely says "any person employed 
in any of the departments of the post office 
establishment," and the precedents in this 
court have been uniform with this one. 
The fact of such employment is a question 
for the jury, and I do not think the objection 
has any force. 

It is next alleged that the bank note is 
not stated to have been of any incorporated 
bank, or of any value; and the case of Stew- 
art v. Com., 4 Serg. & R. 194, is said to sup- 
port that objection. It may be a sufficient 
answer to say that the case of Stewart v. 
Com. was decided on a local statute then in 
force, but since, as to that part of it. re- 
pealed, confining the larceny of bank notes 
to those of an incorporated bank; and that 
the act of congress, under which the pres- 
ent indictment is framed, makes no such 
distinction. In an indictment for larceny 
It is necessary to state the value of the arti- 
cle stolen, as well to ascertain the degree 
of the larceny, so as to enable the court to 
pass sentence of restitution. No such neces- 
sity exists in this case. The offence charged 
is secreting and "embezzling a letter." The 
punishment for this offence depends upon 
whether the letter contains any of the se- 
curities mentioned in the twenty-first sec- 
tion of the act of 1825, the first of which is 
"any bank note." The amount or value of 
the note does not alter or change the offence, 
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-and is therefore immaterial. The object of 
the law is to insure a faithful discharge of 
the duties of the office by every one in any 
way connected with it It therefore pre- 
vents all temptation to crime by punishing 
the embezzlement of one dollar as severely 
as that of ten thousand. 



Case No. 14,802. 

UNITED STATES v. CLARK. 

[2 Cranch, C. 0. 620.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1825. 

Homicide— Slave— Manslaughter— Punishment. 

In Alexandria county, a slave guilty of man- 
slaughter was punished by burning in the hand 
and whipping with ten stripes. 

[Cited in U. S. v. Erye, Case No. 15,173.] 

The defendant [John Clark], who was a 
slave about thirteen years old, was indicted 
for the murder of another slave, named Bur- 
net, about fifteen years old. The deceased 
was larger and stronger than the defendant, 
and struck him several times, till the latter 
drew a knife and told the deceased that if 
he did not leave stinking him, he would stab 
him; the deceased continued to strike him, 
iind he stabbed the deceased in the left 
breast, of which wound he died instantly. 

The jury found him guilty of manslaughter, 
■and THE COURT sentenced him to be burnt 
in the hand, and whipped with ten stripes. 



Case ]STo. 14,803. 

UNITED STATES v. CLARK. 

[4 Cranch, G. C. 506.] i 

Circuit Court, District of Columbia. March 
Term, 1S35. 

-JrsTicE of Peace— Prosecution for Taking In- 
efficient Bail— Indictment. 

In an indictment against a justice .of the peace 
for taking insufficient hail in a criminal case, it 
is not necessary to state in what respects the 
hail was insufficient; nor to set out the security 
taken: nor to aver that the defendant ordered 
the offender to be discharged from the arrest. 
Motion to quash refused. 

[Cited in Mattingly v. U. S., Case No. 9,295.] 

This was an indictment [against Robert 
•Clark] for corruptly taking "insufficient se- 
curity" for the appearance of George Mil- 
Imrn, who was arrested on a capias ad re- 
spondendum, and in custody of the marshal 
upon an indictment for keeping "a certain 
suming-table called a 'faro-bank,' " against 
the form of the act of congress of the 2d of 
March, 1831 (4 Stat. 448), which makes it a 
penitentiary offence, whereby the said George 
Milburn was released from the custody of 
the marshal, and escaped; and also by means 
whereof he did not appear at the said court, 
and therein made default, and hath not 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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since appeared to be dealt with according to 
law, to the great hindrance of public jus- 
tice, in contempt of the laws, and against 
the peace and government of the United 
States. 

The counsel for defendant moved the court 
to quash the indictment: (1) Because it does 
not state in what respects the security taken 
was insufficient; whether it was insufficient 
because the sum was too small, or because 
the persons taken as bail w T ere insufficient 
to answer the amount of the recognizance, or 
because the form in which the security was 
taken was insufficient; and because it does 
not set out the security taken, so that the 
court can judge whether it was regularly 
taken, and in an amount adequate to the of- 
fence, and in due form. (2) Because it does 
not aver that the defendant ordered Milburn 
to be discharged from arrest. 

CRANCH, Chief Judge. Upon comparing 
this indictment with the form of an indict- 
ment for a similar offence in 2 Chit. Cr. Law, 
244, the court is of opinion that it is in sub- 
stance a good indictment, and is sufficiently 
certain to require the defendant to plead to 
it. The motion to quash it is, therefore, over- 
ruled. The other indictment against the 
same defendant for taking insufficient se- 
curity in the case of Henry Miller, is even 
more full and formal than the other; and 
the motion to quash it is also overruled. 

THRUSTON, Circuit Judge, not sitting, as 
he was not present at the argument. 



Case !No. 14,804. 

UNITED STATES v. CLARK. 

[1 Gall. 497.] i 

Circuit Court, I>. Massachusetts. Oct. Term, 
1813. 

Perjury— Hearing ijefoke District Judge — 

Statute. 
1. Whether perjury, committed on a hearing 
on a criminal complaint before the district judge, 
be within the act of April 30th, 1790, c. 9, § 18 
[1 Stat. 116]. 
[Cited in TJ. S v Nunnemacher, Case No. 15,- 
903: Ex parte Perkins, 29 Fed. 909. Ex- 
plained in Todd v. U. S., 15 Sup. Ct. 891.] 

[2. Cited in Boston & P. R. R. v. Midland 
R. R., 67 Mass. (1 Gray) 355, to the point that, 
when a statute uses words whose meaning is well 
ascertained by the existing jurisprudence, they 
shall be understood in that meaning, unless the 
context displaces such construction, and clearly 
sets up another meaning.] 

G. Blake, for the United States. 
Mr. Pitman, for defendant. 

Before STORY. Circuit Justice, and 
DAVIS, District Judge. 

STORY, Circuit Justice. The grand jury 
have found an indictment against Stephen 
G. Clark for perjury. The indictment char- 

i [Reported by John Gallison, Esq.] 
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ges the offence to have been committed on 
the hearing of a certain complaint against 
Henry Bancroft and others, for piracy, "de- 
pending before the Honorable John Davis, 
then and ever since being judge of the dis- 
trict court of the United States for the afore- 
said district of Massachusetts, and a magis- 
trate of the said United States," and con- 
cludes, "against the form of the statute in 
such case made and provided/' A motion has 
been made to quash the indictment, because 
the offence is not within the purview of any 
statute of the United States; it not being 
charged to have been committed in any oath 
or affirmation, taken in any court of the 
United States; or in any deposition taken 
pursuant to the laws of the United States. 
It is very clear, that the indictment does not, 
in terms, charge the offence to have been 
committed in any court of the United States, 
nor in any deposition taken pursuant to its 
laws. The act, on which the indictment is 
founded (Act April 30th, 1700, c. 9. § 18) pro- 
vides, that **if any person shall, wilfully and 
corruptly, commit perjury, or shall, by any 
means, procure any person to commit cor- 
rupt and wilful perjury, on his or her oath 
or affirmation, in any suit, controversy, mat- 
ter or cause, depending in any of the courts 
of the United States, or in any deposition 
taken pursuant to the laws of the Uuited 
States," he shall, on conviction, be punished. 
The hearing before the district judge wns 
under the authority of the judiciary act of 
September 24th, 1789, c. 20 [1 Stat. 73], which 
provides "that for any crime or offence 
against the United States, the offender may, 
by any justice or judge of the United States, 
or by any justice of the peace or other mag- 
istrate of any of the X'nited States, where he 
may be found/' be arrested, imprisoned, or 
bailed for trial, before the competent court 
of the United States. 

It is contended by the district attorney, 
that every act done and proceeding had by 
the district judge, in his official capacity, is 
an act of the district court of the United 
States; and that the hearing before him was 
in his official capacity. If this argument were 
true, the substance of the objection would 
still remain; for it is nowhere alleged that 
he acted in his judicial or official capacity, 
much less is it averred, that he acted as a 
court of the United States. Now no rule is 
better settled, than that criminal statutes 
are to be construed strictly, and that no con- 
viction can be had for a statute offence, un- 
less it be charged in such a manner, as to 
bring the case within the terms of the stat- 
ute. The statute does not punish every per- 
jury, but only a perjury, done in a court of 
the United States. Plainly, therefore, it is 
of the very essence of the offence, that it 
should be charged as committed in such 
court. Now under the authority of the 
United States there are but three courts 
known in law, the district, circuit, and su- 
preme court; and as congress alone can, by 



the constitution, ordain and establish courts,, 
none can exist but such as they create and 
name. The offence is not charged to have- 
been committed before either of these estab- 
lished courts; and we cannot, by intendment 
and inference, make out what ought to have 
been directly averred. But the argument it- 
self is not correct. The district judge is not 
the district court, though he is the presiding 
officer thereof. A court is not a judge, nor a 
judge a court. A judge is a public officer, 
who, by virtue of his office, is clothed with 
judicial authorities. A court is defined to be 
a place in which justice is judicially admin- 
istered. Co. Litt. .~)8; 3 Bl. Coinm. 23. It is 
the exercise of judicial power, by the prop- 
er officer or officers, at a time and place ap- 
pointed by law. The officers exist inde- 
pendent of the exercise of such appointed ju- 
risdiction; though the court may not, in gen- 
eral, be holden independent of its officers. 
This last position, however, is not always 
strictly true; for a court is considered so 
much as an assemblage of mere abstract ju- 
dicial powers, to be organized and exercised 
at stated times and places, that by our laws, 
it may be adjourned without the presence of 
a judge. Act Sept. 24th, 1789. c. 20, S <>. 
There are many powers, which the officers of 
a court, collectively or individually, may and 
do exercise, exclusive of their organization 
as a court. Indeed what they shall do in 
either the capacity of an officer, or of a court, 
depends exclusively upon the provisions of 
the law. It is not true, therefore, that every 
act done by the district judge is, in point of 
law, the act of the district court. In som<-' 
instances, powers are confided to him, which 
he may exercise either in court, or, by virtue 
of office, out of court. In other instances, 
powers are given to him in one capacity, 
which are denied in the other. The power to 
issue writs of habeas corpus is an example 
of the former kind. Act Sept. 24th. 1789, c. 
20, § 14. The power of the district judge ta 
appoint and hold special district courts, of 
the latter kind. Id. § 3. In his capacity as- 
a court, he may try certain offences and suits 
of common law and admiralty jurisdiction. 
In his capacity as a judge he has no such 
authority. In his capacity as district judge, 
he is a constituent member of this court. 
It would be absurd to contend, that when he- 
holds the circuit court, he yet holds the dis- 
trict court. Nay. the very case before us is 
a very strong illustration of the distinction. 
As a district court, or rather, holding the 
district court, he has no cognizance of the 
offence of piracy; it is expressly excluded 
by statute (Id. § 9) and consequently the com- 
plaint w T ould have been coram non judice. 
As a judge of the United States, he has com- 
plete cognizance for the purpose of commit- 
ment for trial. If, therefore, the offence had 
been laid, as committed before the district 
court, on a trial or complaint for piracy, it 
would have been a fatal objection. It can- 
not be necessary to pursue the argument on 
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this head further; it is utterly insupporta- 
ble. 

It is further argued by the district attorney, 
that the indictment may well be supported, 
as charging' a perjury in a "deposition taken 
pursuant to the laws of the United States/* 
because, in a large sense, a verbal oath or 
affirmation may be considered as a deposi- 
tion. If this were true, I do not perceive 
how it would help the indictment. It would 
still be a fatal defect, that it was not so 
charged. The indictment would not bring 
the case within the terms of the statute, and 
no argumentative inferences will supply the 
want of direct averments of material facts. 
2 Hawk. P. C. p. 240, S 10; Id. c. 2.1, § 110; 
1 Saund. 133, note 3; Bac. Abr. "Indictment," 
H, 3. But is this the true exposition of 
the statute? I have already stated the gen- 
eral rule, as to penal statutes, that their con- 
struction is strict; a rule that, in cases of 
doubtful meaning, always inclines the court 
to that, which is most favorable to the de- 
fendant, unless it be repelled by the context. 
For myself, I confess that I think, that the 
language of this statute is not only not 
doubtful, but obviously pointed against the 
construction contended for. The words, 
stripped of unnecessary appendages, admit 
of but two readings, viz. "if any person shall 
wilfully and corruptly, commit perjury, in 
any deposition taken pursuant to the- laws of 
the United States;" or t4 if any person shall, 
wilfully and corruptly, commit perjury, ou 
his or her oath or affirmation, in any deposi- 
tion," &c. Read the language either way. 
there is an obvious distinction between an 
oath and a deposition; and in the latter way, 
which in my judgment is the true reading, 
the distinction becomes irresistible. Besides, 
the ordinary and usual meaning of the word 
"deposition" is confined to written testimony, 
at least in legal proceedings; and in legis- 
lating upon this subject, congress must De 
presumed to use the language in its legal 
sense. I believe there will not be found an 
instance in our laws, where the word is used 
in a different sense. In the act of Septem- 
ber 24th, 1780, c. 20, S 30, in which congress 
have provided for The taking of depositions 
of witnesses under certain circumstances, the 
language is, that "the deposition of such 
person may be taken;" and throughout the 
whole section the word is used to denote the 
written testimony of witnesses, in contradic- 
tion to oral testimony. This act was con- 
temporaneous with that, on which the in- 
dictment is founded; and as the terms "dep- 
osition" and "taken" are used in both in 
the same connexion, it seems to me impos- 
sible to doubt, that they ought to receive the 
same interpretation, more especially, as the 
depositions taken under the judicial act must 
have been immediately within the purview 
of the prohibition. 

The indictment, therefore, cannot be sup- 
ported upon the footing of the statute. It is 
certainly a most unfortunate omission in 



our laws; but I am afraid it is not the only 
class of cases, in which legislation in detail 
has unintentionally clogged the administra- 
tion of justice. But although the indictment 
cannot be supported on the statute, it may 
be, nevertheless, good at common law: and 
if so, the conclusion against the form of the 
statute will not vitiate it. 2 Hawk. P. C. 
2.">l, § 115; 4 Term R. 202; 5 Term R. 102; 
1 Saund. 133, note 3; Com. Dig. "Indict- 
ment," G, 0. We are, .however, precluded 
from considering this question as at common 
law, because the supreme court have held, 
that this court has no common law jurisdic- 
tion over offences. 1 am bound to acquiesce 
in that decision, though I have never been 
able to satisfy my judgment of its accuracy. 
Had the point been fully argued, instead of 
passing subsilentio, I should have felt a 
greater satisfaction in the decision. It is, 
however, to be considered as settled, unless 
that high tribunal should hereafter choose to 
review the question in a more deliberate ar- 
gument. I should not regret it. however, if 
a division of the court is made on either 
point, because it will bring the questions sol- 
emnly before the court of the last resort. 

DAVIS, District Judge, did not concur in 
this opinion, witli a view to a solemn deci- 
sion in the supreme court, and therefore the 
cause was certilied to the supreme court, as 
upon a division of the court. 



Case No. 14,805. 

UNITED STATES v. CLARK. . 

[34 Leg. Int. 312: 23 Int. Rev. Rec. 306; 13 
Phila. 4T6; 6 Am. Law Rec. 120; 9 Chi. 
Leg. News, 427; 16 Alb. Law J. 224; 2 
Cin. Law Bui. 220; 25 Pittsb. Leg. J. IT.] i 

District Court, E. D. Pennsylvania. Aug 27, 
1877. 

Obstkcctixg Passage of Mail — Stopping Pas- 
sing ck Tuaix Cakuyixg Mail— Res Gestae. 

1. The act of congress [Act 1872; 17 Stat. 
312] which make* it criminal to obstruct or re- 
tard the passage of the mail applies where the 
mail* is carried by rail in a passenger train 
which is unlawfully stopped by persons who are 
willing to permit the passage of the mail car de- 
tached from the passenger cars of the train. 

[Cited in Re Grand Jury. 62 Fed. 843.] 

2. Words used by such persons may be act of 
obstruction when they constitute part of the 
wrongful business in question. 

The defendant [Edward Clark] was indict- 
ed under section 3903, Rev. St., for knowing- 
ly and wilfully obstructing and retarding 
the passage of the mail and of the carriage 
carrying the same. The evidence on behalf 
of the prosecution was that the defendant 
was one of a number of persons who assem- 
bled at the depot of the Lehigh Yalley Rail- 
road at South Easton, in this district, on the 

i [.Reprinted fw-m 34 Leg. Int. 312, by per- 
mission. 16 Alb. Law J. 224, contains only a 
, partial report] 
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morning of the 27th of July last; that on 
the arrival of the mail train from Mauch 
Chunk to Philadelphia, at the depot on that 
morning, the defendant, who had no con- 
nection -with the train, said to persons hav- 
ing charge of it, that the mail car could go 
on, hut not the rest of the train; and that he 
afterwards got on the train and with others 
placed it in a siding, where it remained 
for several days. 

'Sir. Valentine, U: S. Dist Atty., and Mr. 
Gilpin, Asst. U. S. Dist. Atty. 
Benjamin L. Temple, for defendant. 

CADWALADER, District Judge (charging 
jury). The defendant is charged with retard- 
ing the transportation of the mail. The first 
question is, whether anybody committed the 
offence; and the second question, -whether 
the defendant participated in its commission. 
It would be convenient to consider those two 
questions separately. The mail, in point of 
fact, was retarded, as the postmaster testi- 
fies, two or three days. The occurrence 
which retarded it, according to the tendency 
fff the proofs, was that several persons were 
assembled at the depot at Easton, for no 
lawful purpose, and that one or more of 
them declared that the mail might go on, 
but the passenger train should not. They 
uncoupled the mail, and afterwards coupled 
it for the purpose of carrying it, as they did, 
to a siding. If that was the fact, and their 
purpose was to retard the train which trans- 
ported the mail, it matters not in point of 
law whether they were or were not willing 
that the mail car or baggage car, or the 
particular vehicle carrying the mail, should 
go on. I had occasion, a week ago, to define 
the law on that subject; and when 1 had 
reached my home in the evening I found that 
the afternoon mail had brought me the 
Chicago Legal Xews, containing Judge 
Drummond's opinion on the same subject; 
and although I cannot recollect the words 
which I used, the words are so nearly identic- 
al that I cannot now discriminate between 
what I said and what he said. The sub- 
stance of it is that from the foundation of 
the government of the United States, under 
the present constitution, the mails have been 
carried in the same vehicles or trains which 
also transport passengers. The public au- 
thority, and no private person, regulates the 
method of transportation. As Judge Drum- 
mond said: "In relation to the transporta- 
tion of the mails by means of railroads it is 
true that it appears by the evidence in this 
case that these defendants were willing that 
the mail car should go, but it must be borne 
in mind that the mail car can only go in 
such a way as to enable the railroad to trans- 
port the mail where there are other cars ac- 
companying it. It is not practicable, as a 
general thing, for a railroad to transport a 
mail car by itself, because that would be at- 
tended by serious loss, so that while nomi- 



nally they permitted the mail car to go, they 
really, by preventing the transit of other pass- 
enger ears, interfered with the transportation 
of the mails." 

There is a familiar proposition of law that 
where a person Is concerned in performing 
an unlawful act, he is responsible for other 
unlawful acts which he commits in the 
course of the wrong that he intends to com- 
mit. If a man intends to strike A with a 
stick, and he strikes B and breaks his head, 
he cannot get off by saying to B, "I did not 
mean to strike you, I meant to strike the 
other man." That the purpose was here not 
to delay the mail is of no importance if the 
act done was an unlawful act, and its effect 
was to retard the transportation of the mail. 
This question came before the judges of the 
supreme court of the United States about 
nine years ago. [U. S. v. Kirby], 7 Wall. 
[74 U. S.] 486. They said that if a man 
stops the mail when he is doing a lawful act, 
such as arresting a criminal who is a passen- 
ger, that is not obstructing the mail. The 
supreme court, however, added these words: 
"When the acts which create the obstruction 
are in themselves unlawful, the intention to 
obstruct will be imputed to their author, al- 
though the attainment of other ends may 
| have been his primary object." These propo- 
sitions are not disputed in the present case. 
I believe counsel candidly admitted the law 
to be so. But when we come to consider 
the facts presently, it will be found useful 
to have thus ascertained how the law is laid 
down. If you believe the evidence, there is, 
I think, no reasonable doubt that the offence 
in question was committed by somebody; 
that the transportation of the mail at this 
place, and from it, was unlawfully retarded. 
Then the second and the main question is, 
whether the defendant was a guilty partic- 
ipant. If he participated in any wise in- 
tentionally in what brought about the result, 
he is guilty. It may become in this case 
material to define another rule of law, which 
is to determine when words spoken are acts. 
A witness who says a man did nothing, 
may nevertheless prove that he did some- 
thing by words. It thus becomes important 
to know when spoken words constitute ei- 
ther acts of guilt or evidence of guilt. In 
some cases it is, in other cases it is not, a 
difficult question. In the present case I can 
state the rule in a simple and intelligible 
way, and it will be for you to apply it, or 
to reject its application. The rule is, that 
where words constitute part of the business, 
rightful or wrongful, which is in question, 
they are acts. If, therefore, one of the 
crowd there said, in defining their purpose, 
that the mail might go on but the passenger 
train should not, if such words were uttered 
when the transaction was in progress, and 
as a part of it, the man who uttered those 
words committed a wrongful act if the jury 
find that such was his intention. Let us 
apply the evidence in this case. But before 
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doing so I will make another discrimination, 
so as to simplify the question which we 
.are ultimately to reach. It is contended by 
the defendant's counsel that, if, for any 
reason, whether for protection of the mail 
or any other cause, it was taken out of the 
car which was pushed into the cut, from 
that time there was no offence to he com- 
mitted, that from that time the progress of 
the offence was ended. Consider that a mo- 
ment. If, for the safety of the mail, or for 
the purpose of assorting it, or for "any other 
purpose, it was temporarily taken out of the 
car, how is it the less retarded if the unlaw- 
ful act prevented it from being taken back 
to the car and carried forward? Mr. Dawes, 
the postmaster, has testified that the mail 
was delayed three days. At what point of 
time was it delayed? Suppose somebody 
had gone and locked *or unlocked the door 
in execution of the general design, would 
that not have been part of the act of delay- 
ing? The question, therefore, is, not where 
the mail was, but whether it was delayed. 
And now we come to the particular evi- 
dence which is to determine the guilt or in- 
nocence of the present defendant The 
weight of the evidence, I think, is in his fa- 
vor on one point; and that is that the orig- 
inal uncoupling of the car had occurred be- 
fore he reached the place. The witnesses 
on his part so testify; and although the ap- 
parent tendency of some testimony of wit- 
nesses for the prosecution was, as one would 
first listen to it, the other way, yet I see 
no necessary contradiction; and we may take 
it that according to the weight of the evi- 
dence he did not arrive there with his two 
companions until that part of the act com- 
mitted was consummated. But that he .was 
there before the car was wheeled to the sid- 
ing, the evidence on this part tends also to 
prove; and if that is so, and, if Mr. Lewis 
is correct in stating, as he did twice in his 
evidence, that the defendant himself said 
that the mail car should go no further, then 
there is sufficient evidence in law for the 
conviction of this defendant if you find it 
suflicient in fact Mr. Lewis's testimony is 
distinct He said: "I recollect the train; 
the 27th of July; when it came in a big 
crowd there mounted the train; said it 
should not go further; saw defendant there, 
heard him give orders, heard him say that 
the mail car should go but not the rest of 
the train." Whether that occurred before 
or after the actual taking out of the mail, 
if it was in part execution of the whole 
transaction, it retarded the mail for two or 
three days. If, I say, you find, without any 
reasonable doubt that the words which Mr. 
Lewis has uttered here were really uttered 
by the defendant and were uttered with 
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the object and purpose of preventing, by in- 
timidation or otherwise, the progress of the 
mail, then, as I said before, the evidence is 
suflicient in law, if it satisfies you in point 
of fact without any reasonable doubt. If 
you have any reasonable doubt you will" 
give the defendant the benefit of it and ac- 
quit him; but if, as men of business, you 
have no reasonable doubt, you should find 
a verdict conformable to your real belief. 

There is some evidence tending to show^ 
that, in ordinary times, persons mount these 
passenger trains, or other- parts of the* 
train, and perhaps also baggage and mail 
trains, in order to go from one side of the- 
river in Pennsylvania to the other in New 
Jersey, and that is allowed without charge. 
If you believe that that was really the er- 
rand of this defendant you should give nini 
the benefit of it as a strong reason of pre- 
sumption in his favor. But you should also 
recollect that, according to the evidence, 
there was a large crowd there, some of 
whom had already declared that the train 
should not proceed with the passenger part 
of it; and you will recollect that the period 
when, according to the evidence, this de- 
fendant mounted the train, if he did mount 
it, was after it had been declared that the 
train should go no further, and after it had 
been uncoupled, if you so find; but if you 
also find that he was a participant in mov- 
ing it to the siding, whether the mail was 
in it or not, provided that part of the acts- 
was in execution of the general purpose of 
retarding the mail, then that part of the evi- 
dence would be of much less importance. 
You will give it such weight as you think 
it is entitled to. 

The district attorney states that I have 
made a mistake. He says that the mail, 
according to the evidence of Mr. Dawes, 
was sent on the same afternoon, that instead 
of being: delayed two or three days it was 
delayed only say two or three hours. But 
that would make no difference in point of law 
if the evidence convinces you that it was will- 
fully delayed. The main question, I think, 
for you, is, whether the defendant was one or 
those who declared, as Lewis testifies, that 
the passenger train should not go on though 
the mail train might 

The counsel for the defendant understood 
the evidence as though it were a regular 
thing to take the train to this cut or sid- 
ing. If he is right, give the defendant the 
benefit of that view of the evidence. But 
the testimony is that the train was coupled 
after having been uncoupled, and that it was 
carried to the siding and left there. 

X believe, gentlemen, I have said all that 
occurs to me as necessary. 
The jury rendered a verdict of "Guilty.'* 
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Case No. 14,806. 

VXITED STATES v. CLARK. 

H Lowell. 402; i 4 N. B. R. 59 (Quarto, 14); 

1 Am. Law T. Rep. Bankr. 237: 3 Am. 

Law T. 220; 2 Leg. Gaz. 294.] 

Circuit Court. D. Massachusetts. 18G9. 

BaXKHL'PTCY— IXDICTMEXT FOU FRAUDULENT DlS- 
l»OSITIOX OF PllOPEUTY— OMISSIOX Op PltOP- 

erty ix Schedules— Ixdictmext. 

1. Whether congress has power to punish a 
fraud committed by a debtor on his creditor, 
both residing within the same state, unless the 
act is done in contemplation of bankruptcy or 
in connection with some other matter within the 
federal jurisdiction, quaere? 

2. Section 44 of the bankrupt act [of 1807 (14 
Stat. 539)]. punishing bankrupts who, within three 
months before their petition is filed, dispose of 
goods otherwise than in the due course of trade, 
with intent to defraud, does not refer to an in- 
tent to defraud only the original seller of the 
goods thus disposed of. 

[Cited in t\ S. v. Penn. Case Xo. 1(>,025; U. 
S. v. Myers, Id. 15,848.] 

3. The crime of fraudulently omitting prop- 
erty or effects from *i bankrupt's schedule is 
complete when the false schedule is filed. 

[Cited in Huntington v. Saunders, 04 Fed 

480.] 

4. An indictment for omitting property and 
effects from the schedule need not allege that the 
bankrupt took the oath of allegiance prescribed 
by section 11 of the bankrupt act. 

Indictment [against Hugh Clark] for a mis- 
demeanor under the bankrupt act. After a 
verdict of guilty, the defendant moved in ar- 
rest of judgment. 

M. F. Dickinson. Jr.. Asst. V. S. Dist. Atty 
E. Avery, for defendant. 

LOWELL, District Judge. The third count 
of this indictment charges that the defend- 
ant, within three months next before the 
commencement of proceedings in bankrupt- 
cy, did dispose of, otherwise than by bona 
tide transactions in the ordinary way of his 
trade, certain of his goods and chattels, de- 
scribed, which he had obtained on credit, and 
which remained unpaid for, with intent to 
defraud a certain creditor. It is objected 
that congress cannot legislate for frauds 
committed by a debtor on a single creditor 
within the same state, unless the act relates 
to bankruptcy or to some other matter with- 
in the federal jurisdiction; and that it has 
not in fact so legislated in this case. Without 
now passing upon the constitutional ques- 
tion, which, however, seems to me well tak- 
en. I may say that on the construction of 
the clause under consideration I am of opin- 
ion with the defendant, that the scope of the 
act is to punish frauds on the creditors gen- 
erally, and not on the particular creditor 
who sold the goods, nor any other single 
creditor, and thar this count, which charges 
a fraud on one creditor only, cannot be sus- 
tained. If the goods were obtained on credit 
with intent to dispose of them to raise mon- 

* [Reported by Hon. John Lowell. LL. D.. Dis- 
trict Judge, and here reprinted by permissiuii.] 



ey, the fraud on the seller would be the most 
obvious one; but the statute seems to be di- 
rected against frauds upon the creditors as 
a body, and it does not refer the intent to the 
time of the purchase, but to that of the dis- 
posal of the goods out of the usual course 
of trade, and at that time the fraud could 
not injure one creditor more than the rest. 

But the verdict cannot be set aside, if ei- 
ther of the other counts is good, for it was 
a several finding on each of the three char- 
ges. The first and second counts both al- 
lege specified omissions of property and ef- 
fects from the schedule of assets tiled by the 
defendant with his voluntary petition in 
| bankruptcy. It is urged that all the acts and 
omissions mentioned in the first part of sec- 
tion 44 [of the bankrupt act (14 Stat. 539) j 
must take place after the proceedings are 
begun; whereas/ the filing of the schedules 
in voluntary petitions is contemporaneous 
with the beginning of the proceedings. Up- 
on a careful reading of the section, it ap- 
pears by no means necessary to hold that 
the clause beginning, "or shall, with Intent 
to defraud, wilfully and fraudulently con- 
ceal from his assignee or omit from his sched- 
ule." is qualified by the original limitation 
of time. It is a iicav division of the subject, 
and one which requires no such limitation, 
because the prohibited acts cannot be com- 
mitted before bankruptcy. The offence is 
complete if a bankrupt fraudulently omits 
from his schedule any property or effects, 
with the designated intent. An English case 
was cited to show that a bankrupt ought not 
to be held guilty of omission and conceal- 
ment until he had passed his last examina- 
tion. But that case was decided under St. 
Geo. IV. c. 10, § 112, which punishes a 
bankrupt who shall not, upon his examina- 
tion, deliver up his estate, books. &c. and it 
was held that he had a locus penitential until 
his last examination, ruder our act. his du- 
ty is to file accurate schedules at the outset, 
and if they are fraudulently inaccurate he is 
punishable. We have no last examination of 
bankrupts, nor any examination at all, un- 
less specially ordered. The whole system is 
so different in this respect, that the case cited 
has no relation to the subject of inquiry. 

Another objection is, that the indictment 
does not sufficiently show that the bankrupt 
court had jurisdiction, and that the proceed- 
ings were regular and sufficient. Under lids 
head, again, there was much reliance placed 
upon the English cases. It is hardly neces- 
sary to consider now how far an indictment 
must go in this direction. We have never 
adopted the English practice of requiring in 
every action tried by an assignee evidence 
of every fact necessary to show that he is 
rightfully such. The assignment is conclu- 
sive evidence of his right; and the bankrupt 
court is a superior court whose acts are pre- 
sumed to be regular. In this case, however, 
enough is pleaded to show that the distinct 
court, sitting in bankruptcy, had jurisdiction 
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of the subject-matter and the person, and j 
that proceedings were duly begun. The ab- j 
sence of an allegation that the defendant j 
took the oath of allegiance is more especial- j 
ly relied on. To this there are two answers: j 
First, that the omission of effects from the j 
schedule with intent to defraud might be j 
complete before the oath of allegiance was ( 
taken; because, although the prescribed form i 
contemplates that the oath shall be annexed j 
to the petition, yet it cannot be doubted that ] 
under section 11 it might lawfully be filed j 
at any time afterwards and before further 
proceedings are had, with precisely the same 
effect as if annexed. It may be doubted, too, 
whether the bankrupt can take advantage of 
the omission of his duty in this respect. 
Another answer is, that neither the law nor 
the prescribed form requires that the peti- 
tion should state whether the bankrupt is a 
citizen of the T T nited States or not; and this 
indictment does not show this defendant to 
be a citizen; and as the statute is equally 
applicable to resident aliens, while the oath 
is to be taken only by citizens, there is noth- 
ing on the face of this indictment which 
calls for an allegation that the oath was 
taken. If the defendant was a citizen, and 
neglected to take the oath, he must show it 
in defence. The indictment in setting out 
the petition, follows the form of petition pre- 
scribed by the supreme court, and actually 
adopted in this case. 
Motion denied. j 

[The defendant was thereupon sentenced to 
imprisonment in the jail of the commonwealth at I 
Dedhnni. in the county of Norfolk, for the space 
of fifteen months.] 2 



Case USTo. 14,807. 

UNITED STATES v. CLARK. 

[1 Paine, 029.] i 

Circuit Court, D New York. Oct. Term, 1820. j 

United States— Pkiomty— Assignments— Insol- j 
vbxcy — Notici; — Principal and 

SCHRTT — AsSfMl'SIT. | 

1. An assignment under the act of congress of i 
1707 ft Stat. 612], to entitle the United States j 
to their priority, must he an assignment of all j 
the debtor's property; that is, the assignment | 
must lie u general one as opposed to a partial i 
assignment, or an assignment professedly of a j 
part only of the debtor's property. j 

[Cited in U. S. v. Langton. Case No. 15.5G0; 

Allen v. U. S.. 17 Wall. (84 U. S.) 209.] 
[Cited in King v. McGilliard. 70 Ind. 31; 

Mussey v. Noyes. 26 Yt. 474.] 

2. Where there is an omission of an article of 
property in an assignment which purports to 
he general, hut which does not show that the 
intention was that the assignment should he a 
partial as opposed to a general one, it does not 
take the case out .f the act. 

[Cited in Winner v. Hoyt. 0G Wis. 247. 28 N. 
W. 390.1 

3. If the assignment doos not on its face ap- 
pear to be general, the onus probandi is on the 
United States. 

2 [From 4 N. B. R. 59 (Quarto, 14).] 
i [Reported by Elijah Paine, Jr., Esq.] 
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4. The priority of the United States does not 
attach by the mere concealment of their debtor 
while insohent. The "legal bankruptcy** men- 
tioned in the act applies only to cases of legal 
insolvency, where by operation of law thet debt- 
or's property is taken out of his hands to be dis- 
tributed by others. 

[Cited in U. S. v- Wilkinson, Case No. 10,(195.] 

5. An assignee is not liable under the act until 
notice of the debt due the United States.^ But 
t he notice need not be given by the U nited 
States, nor is a judgment or suit against him 
necessary in order to charge him with notice. 
The notice must be such as is required in or- 
dinary cases of trustees, and enough to put a 
prudent man on inquiry. 

[Cited in U. S. v. Eggleston, Case No. 15,027.] 
0. Where the debtor, at the time of making the 
assignment, informed the assignee that he was 
surety on a bond lo the United States, and that 
he believed the bond was broken, it was held 
sufficient notice to the assignee. 

7. The bond on which he was such surety was 
a paymaster's bond, conditioned that the latter 
should well and truly account for and pay over 
all monies received by him as such paymaster. 
Held, that the deot of the paymaster to the 
United States wai, created by the advances made 
to him. and not at the time of striking a balance 
of account against him on the treasury books; 
and that the surety became a debtor as soon as 
the paymaster failed to account according to law. 

8. And it was hJd. that it was not necessary 
that the debt cf the surety should be ascertained 
by a judgment against him in order to make the 
assignee chargeable with its payment; but that 
the latter might in the action against himself - 
have the benefit of any reduction to which the 
surety was entitled. 

9. Where tht United States are entitled to a 
priority, they can bring an action of assumpsit 
against the assignee for monies received by him 
under the assignment. 

10. The article omitted in the assignment 
was a debt from the assignee to the debtor of 
the United States, growing out of a previous 
partnership between them. After the making 
of the assignment the assignee gave the debtor 
his bond for the debt. Held, that if the bond 
was given for monies of the debtor in the as- 
signee's hands .at the making of the assignment,, 
the amount might be recovered in assumpsit, 
but not if it grew «ut of unsettled partnership 
concerns. 

11. Where assumpsit is brought against an as- 
signee, and he has funds which cannot be reach- 
ed by the action, it seems that he is not entitled 
to a deduction for his expenses incurred in the 
preservation of the property, and the execution 
of his trust. 

12. Where a part of the assigned property had 
been sold at auction under, the direction of the 
assignee, it was held enough prima facie to show 
that he had received the price for which it was 
sold. 

This was an action of assumpsit for money 
had and received, to recover of the defend- 
ant [Daniel I*. Clark] certain funds of Gilbert 
Stuart, a debtor of the United States, which 
had come to the hands of the defendant; the 
United States claiming the funds by virtue 
of the priority given by the fifth section of 
the act of March 3, 1797. The defendant 
pleaded the general issue. 

Gilbert Stuart and another became sure- 
ties on a bond to the United States, with 
Joseph B. Stuart, the principal, a paymaster 
in the army, on the 10th of July. 1813. The 
bond was joint and several, in the penalty of 



U. S. w CLARK (Cass No. 14,807) 



[25 Fed. Cas. page 44SJ 



$7,000, conditioned, that the said Joseph B. 
Stuart, the paymaster, should faithfully per- 
form the duties of paymaster of the 

regiment, and should account for and pay 
all monies which should come to his hands 
as such paymaster. By transcripts from the 
treasury department, it appeared that the 
paymaster's account was dated December 20, 
1S19, and a balance of $18,000 and upwards 
was then due by him to the United States. 
All the items both of charge and credit were 
prior to the loth June, 1815. On the 2Sth of 
August, 1819, Gilbert Stuart kept concealed 
to avoid arrest by his creditors, being deeply 
insolvent. On the said 2Sth of August, 1S19, 
Gilbert Stuart being thus insolvent, made an 
assignment of his property to the defendant 
and John Stuart, Jr., providing for all his 
creditors to be paid according to certain 
priorities. The schedules containing the 
specification of the property conveyed, were 
entitled: "Of the Real Property of Gilbert 
Stuart;" "Of the Personal Property of Gil- 
bert;" "Bonds and Mortgages of Gilbert 
Stuart;" "Notes and Accounts of Gilbert 
Stuart;" "Contracts for Sales of Lands of 
Gilbert Stuart." The schedules contained a 
minute detail of all the property. A notice 
was advertised immediately after the assign- 
ment, stating, that Gilbert Stuart had as- 
signed his real and personal estate to John 
Stuart, Jr., and Daniel P. Clark, for pay- 
ment of his debts, according to the terms of 
the assignment. At the time the assignment 
was made, it was declared by Gilbert Stuart 
to John Stuart, Jr., that it was to contain all 
his property, and after the execution of it 
that it did so contain. Within a few days 
before the assignment, John Stuart, Jr., ask- 
ed the defendant Clark, the other assignee, if 
he did not owe Gilbert Stuart, to which he 
answered, "Xo, not a dollar." Gilbert Stuart j 
declared the same thing. On the 20th of Sep- 
tember, 1S19, a settlement took place of cer- 
tain previous concerns between the defend- 
ant and Gilbert Stuart, growing out of a 
partnership between them, which had ceased 
long before, the funds of which had been 
used by defendant in his own business; and 
on that settlement the sum of $7,400 was 
found due by defendant to Gilbert Stuart, 
for which he gave his bond. This bond was 
afterwards reduced by payments to Gilbert 
Stuart by the defendant, and allowances by 
the former to the latter, to $3,000. in April, 
1820. On this last settlement the bond for 
$7,400 was given up, and a new obligation 
given by defendant to Gilbert Stuart for 
$3,000, in which he had, however, inserted as 
a condition, that he was to be indemnified 
against his liability to the creditors under the 
assignment, for a certain sale to one Joanna 
Stuart, of furniture of Gilbert Stuart, com- 
prised in the assignment. The whole amount 
of property proved to be sold was, furniture 
$2,556. A further sum of $90 was received 
by defendant In May, 1821, suit was 
brought by the United States on the bond 



against Gilbert Stuart, and judgment ren- 
dered in the same month for the amount of 
the bond. It appeared, that at the time the 
assignment was made, on the 28th of August, 
1819, Gilbert Stuart informed the defendant 
of the bond to the United States, but told 
him that he. Gilbert Stuart, was not liable, 
because he had not been duly notified of the 
default of Joseph B. Stuart/ It further ap- 
peared, that on the 20th of September, 1819, 
the date of the first settlement, the defend- 
ant knew of the bond and of the default of 
Joseph B. Stuart, but thought Gilbert Stuart 
not liable. 

R. Tillotson, Dist. Atty., S. A. Foote, and 
D. Lord, for plaintiffs, contended: 

That by the indebtedness of Joseph B. Stu- 
art, all accruing before the 15th of June, 
1S15, the condition of the bond was broken, 
and Gilbert Stuart was a debtor to the Unit- 
ed States, within the meaning of the act, on 
and before the 28th of August, 1819. That 
by the concealment of Gilbert Stuart, he 
being insolvent, an act of legal bankruptcy 
had been committed within the act of con- 
gress of March 3, 1797, which entitled the 
United States to a priority of payment out of 
Gilbert Stuart's estate. That the assign- 
ment of the 28th of August, 1819, was an 
assignment by the debtor, Gilbert Stuart, of 
all his property within the meaning of the 
same act. That the debt of $7,400 having 
been left out of the assignment through mis- 
take or fraud, or not then being ascertained, 
this circumstance did not prevent the assign- 
ment from being a general one, within the 
meaning of the law. That an action for money 
had and received would lie, for the proceeds 
of the assigned property, and also for the 
amount of the reserved debt, on which the 
priority was alleged to have attached on the 
28th of August, 1819. That no payments 
after the 28th of August, 1819. or at farthest 
after the 20th September, 1819, should be 
allowed to defendant. 

T. A. Emmet and R. Emmet, for defend- 
ant, contended: 

That the condition of the bond not being 
for the payment of a specific sum of money, 
the indebtedness of Gilbert Stuart as surety, 
did not arise until the extent of his liability 
was ascertained and defined by a judgment 
on the bond, or. at least, until the commence- 
ment of a suit upon it; and at all events, 
that no such indebtedness could have arisen 
or existed in law prior to the settlement of 
the paymaster's accounts in December, 1819. 
That the defendant, as assignee of the surety, 
could not be charged with notice, nor had 
the plaintiffs a right to inquire into his acts 
as assignee previous to the legal existence 
of the surety's indebtedness to them. That 
the defendant's knowledge of the paymaster's 
default, at the time of the assignment, was 
not sufficiently proved, and even if it had 
been, that such knowledge and the knowl- 
edge of Gilbert Stuart's suretyship, could not 



£25 Fed. Cas. page 449] 

bind him, prior to a judgment against Gil- 
bert Stuart as such surety, inasmuch as 
Gilbert Stuart might have had a good de- 
fence, which would have discharged him in 
an action brought against him as surety. 
That the assignment was not an assignment 
of all the debtor's property within the mean- 
ing of the law, and even if it were so, that 
the totality of the assignment and the keep- i 
ing concealed to avoid arrest, were not cir- j 
omittances of which the United States could , 
avail themselves to create their priority, un- 
less there was an ascertained and strictly 
legal indebtedness by Gilbert Stuart to them i 
at the time, which could not be the fact, as i 
the paymaster's accounts were not even final- j 
ly made up, and his defalcation ascertained, j 
until after Gilbert Stuart bad made his as- , 
signment and kept himself concealed. That I 
even if the priority of the United States did 
attach from those circumstances, they had 
no right to enforce it by an action against 
the defendant. That the act of 1797, under 
which the United States claimed priority in 
this case, creates no personal responsibility 
of an assignee, nor gives any right of action 
against him, while the act of 1799 [1 Stat 
0271, giving a like priority in cases of debt for 
duties, expressly declares that an assignee who 
shall pay a debt due to another, before the 
debt for duties to the United States has been 
paid, shall be answerable in his own person 
and estate, and that the use of such express 
words of liability in the latter act, and the 
omission to use them in the former, shows, 
that such- personal liability of an assignee, 
to be -enforced by an action at law, was not 
contemplated nor intended in cases like the 
present. That a preference only being ac- 
quired by the act of 1797, the United States 
must resort to the same mode of proceeding 
that any common creditor would have to 
pursue, to get at the property of a debtor, 
viz. by obtaining a judgment against such 
debtor, and issuing execution; and in case 
such judgment and execution should prove 
ineffectual, owing to an assignment made by 
the debtor, then by filing a bill in equity 
against the proper parties, to compel a dis- 
covery and production of the property, and to 
establish their preference in the distribution 
of it That in any case an action for money 
had and received would not lie against an 
assignee by a creditor not claiming under the 
assignment, and that for want of such priv- 
ity between the United States and the de- 
fendant it could not be maintained in the 
present case. That even if the action would 
lie, it would only be to recover such money 
as the plaintiff could prove to have been ac- 
tually in the hands of the defendant as as- 
signee when the suit was brought, but not 
to make the defendant accountable for any 
monies which he might have received and 
paid to other creditors, even although such 
payments had been made by him with full 
knowledge of the preference claimed by the 
United States. That the defendant was at 
25KEP.OAS. — 29 
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all events entitled to be allowed for all pay- 
ments made by him before he had notice of 
the debt due by Gilbert Stuart to the United 
States, and of its ascertained amount, and 
that such notice must have been given ex- 
pressly by the United States themselves. 

THOMPSON, Circuit Justice (charging ju- 
ry). Some observations have been made to 
you, in relation to the act of congress under 
which the United States claim a preference 
over other creditors of Gilbert Stuart, which 
are calculated to divert your attention from 
the matters proper to be submitted to you. It 
has l?een treated as a harsh and severe law, 
and one that is not entitled to the favourable 
consideration of the court and jury. With 
the policy or fitness of this law, we have no 
concern; it is a valid and constitutional law, 
and has been so adjudged by the highest tri- 
bunal of the country. It is, therefore, bind- 
ing and obligatory upon us; and must govern 
the rights of the parties in this case, so far 
as the question of preference is concerned. 
Most of Jhe questions which have been agi- 
tated in the course of the trial are questions 
of law, upon which I have already intimated 
an opinion; but to which exceptions have 
been taken, and to enable the parties to avail 
themselves of such exceptions, it may be prop- 
er for me again to notice the various questions 
that have arisen. 

The first inquiry is, whether Gilbert Stuart 
was a debtor to the United States, within the 
meaning of the act of 1797 (2 Bior. & D. 
Laws, 595 [1 Stat 515]), and at what time 
he became so indebted. The language of the 
act is very broad, and applies to all persons 
thereafter becoming indebted to the United 
States by bond or otherwise. It appears that 
on the 10th day of July, 1813, Gilbert Stuart 
and Moses Willard became bound with Jo- 
seph B. Stuart to the United States by a bond 
in the penalty of $7,000; conditioned, that 
Joseph B. Stuart should perform the duty of 

paymaster in the regiment of the 1 

and wefl and truly account for, and pay over 
all such monies as should be received by him 
as such paymaster. 

It is contended on the part of the defend- 
ant, that Gilbert Stuart did not become a 
debtor to the United States, until judgment 
was recovered against him on this bond; or 
at all events not until suit brought This I 
think is not a correct view of the law. Gil- 
bert Stuart became a debtor to the United 
States whenever the condition of the bond 
was broken. The condition of the bond is 
not to account when called on, but well and 
faithfully to account; that is, to account ac- 
cording to law, and to pay over the balance. 
Joseph B. Stuart was bound according to law 
to account every three months: and it ap- 
pears by the abstracts from the treasury 
books, that all the charges and credits to Jo- 
seph B. Stuart are prior to 15th of June, 1815. 
At that time, a balance of more than the 
amount of the bond appeared due by Joseph 
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B. Stuart, as paymaster, to the United States. 

It is urged, however, that no balance was 
struck against him until 29th December, 1819, 
and that the debt of Joseph B. Stuart did not 
accrue till then. But this cannot be so con- 
sidered. The striking the balance on the 
treasury books, does not in any sense create 
the debt, it only ascertains the amount due. 
The debt is created by the advances made, 
and Joseph B. Stuart was as much a debtor 
before the balance was struck as afterwards. 
The last credit given him was on the 15th of 
June, 1815, and whatever amount the treas- 
ury books then showed due from him. was 
the debt due. and which he was bound to pay; 
and not having been paid or accounted for 
in any manner, the bond became forfeited, 
both as to the principal and his sureties; and 
Gilbert Stuart from that time became a debt- 
or to the United States. 

But it has been contended, that admitting 
the priority exists, still no right of action at 
law accrues to the United States; and on this 
subject a distinction has been attempted to 
be drawn between the act of 1797, and the 
duty act of 1799. The act of 1799 is confined 
to bonds given to secure duties and has no 
concern with the act of 1797, and is not to 
affect the construction of it. It is said that 
by the act of 1797, the United States acquire 
merely a preference, and that this preference 
is to be exercised through a judgment and 
execution, and not by any action at law. 
This construction would render the act nuga- 
tory. It has been settled that the priority 
does not give a lien to the United States; that 
it does not overreach bona fide purchasers: 
and therefore the property would seldom be 
reached by an execution. This therefore can- 
not be the manner of enforcing the priority. 
The act not having prescribed the mode, it is 
left to the ordinary rules of law to carry the 
priority into effect, according to the circum- 
stances under which it is sought. If the 
United Stilt es needed the aid of a court of 
equity, they could file their bill, as in^compel- 
liug the execution of a trust; but if "circum- 
stances Are not such as to require the interpo- 
sition of a court of equity, then the United 
States are not obliged to go there. 

Suppose the defendant is proved to have re- 
ceived the whole amount of the bond in cash 
from Gilbert Stuart at the time of the assign- 
ment, would the United States be driven into 
a court of equity to recover it? Would not 
an action for money had and received lie in 
such a cause? The ease is the same, if such 
a state of facts exists here as shows that the 
defendant has received money of Gilbert Stu- 
art's estate, under the assignment. If a trus- 
tee has received money out of his trust estate 
which he is bound to pay over to a creditor, 
that creditor may maintain this form of action 
and may sue at law. If questions arise as to 
the rate of distribution among a number of 
creditors entitled to a portion of the insol- 
vent's estate, then the aid of a court of chan- 
cery may be necessary. But here the United 



States have an exclusive right, and are enti- 
tled to full satisfaction. Of course, a resort 
to a court of equity to settle the distribution 
of the funds cannot be necessary; and if the 
jury are satisfied that the defendant has re- 
ceived the money in contemplation of law, 
then There is no need of resort to a court of 
equity, and this form of action at law is main- 
tainable. 

The next point to be considered is, wheth- 
er such a state of facts existed in this case 
that the priority of the United States at- 
taches. It has been contended on the part 
of the plaintiffs, that the concealment of 
Gilbert Stuart to avoid arrest by creditors, 
was an act of legal bankruptcy, and that 
this a*ct alone gives the right of priority to 
the United States. There is in this part of 
the law some little obscurity. The general 
object of the act is to give a preference to 
the United States. This presupposes a dis- 
tribution of the debtor's property. The idea 
of preference is inapplicable while the prop- 
erty remains in the hands of the debtor and 
subject to his control. How could such a 
preference be enforced? Only by the ordn 
nary course of a suit against the debtor and 
execution thereon, all of which exists by the 
ordinary course of law, and supposes no 
preference. A preference necessarily im- 
plies that the property is put out of the con- 
trol of the debtor and to be distributed by 
others or by operation of law. A mere in- 
solvency so long as the debtor retains the 
management and control of his property, 
does not allow of the application of the law. 
The act looks to a legal insolvency, where 
the property is taken up by the law for dis- 
tribution among the creditors of the debtor. 
There is no difficulty in the construction of 
the act until we arrive at the last phrase 
"legal bankruptcy." What is "legal bank- 
ruptcy"? In 1797, when the act of congress 
was passed, we had no bankrupt law; and 
therefore these words can have no refer- 
ence to bankruptcy under a bankrupt law- 
The words seem in their connexion to have 
reference to the previous cases put in the 
section, and to point out some legal insol- 
vency or some mode of proceeding by which 
the property of the debtor is taken out of 
his hands and to be distributed by others. 

1 know of no mode of enforcing a prefer- 
ence while the debtor is going on in the 
management of his own affairs: the only 
mode of proceeding in such a case is, to 
commence a suit against the debtor and go 
on to judgment and execution in the ordina- 
ry way. The concealment, therefore, of it- 
self, would not be such a circumstance as 
to make the act apply and give rise to, the 
attaching of the priority of the United 
States, if Gilbert Stuart had remained in 
the possession and management of his prop- 
erty. But in this case there has been a 
voluntary assignment by the debtor of his 
property, on the 28th August, 1819, within 
the meaning of the law. The supreme court 
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of the United States have decided, that the 
assignment must be of all the debtor's prop- 
erty: by which I understand, that it must 
be an assignment of all, as contradistin- 
guished from a partial assignment, or pro- 
fessedly an assignment of part only of the 
debtor's property. The case put of a fraud- 
ulent omissipn of a part is not the only ex- 
ception, but is mentioned by way of illustra- 
tion. Where an assignment purports to be 
general, and is understood and intended so 
to be, the omission of a trifling article 
through mistake or accident, would not sure- 
ly take the case out of the act. This would 
be inadmissible on every sound principle 
of construction. The true distinction is that 
which has already been suggested : that 
where the omission does not show that the 
intention was that the assignment should 
be a partial one as opposed to a general 
one, the act applies, and the priority of the 
United States attaches. Here the assign- 
ment purports on the face of it to be a gen- 
eral one. The schedules are headed "Of 
the Real Property"— "Of the Personal Prop- 
erty." The vouchers for his debts and all 
the various descriptions of property of Gil- 
bert Stuart are set out with every possible 
particularity. If the assignment does not on 
its face appear to be general, the onus pro- 
bandi lies certainly on the United States. 
But here they have proved the generality of 
the assignment in the most satisfactory 
manner. When the assignment was executed, 
it was given out by the parties to be gen- 
eral. It was understood by John Stuart, 
Jr., the other assignee, and so declared by 
Gilbert Stuart, that all his property was to 
be included. John Stuart, Jr., tells him that 
all his property must be included. Gilbert 
Stuart says that he has done so. The de- 
fendant immediately previous to the assign- 
ment, tells John Stuart. Jr.. that he does not 
owe Gilbert Stuart a dollar. 

The defendant is concluded by all this 
from now disputing the generality of the 
assignment, and setting up the omission of 
the $7,400, which he has since acknowl- 
edged he owed Gilbert Stuart at the time 
of the assignment, for the purpose of de- 
feating the priority of the United Sta'es. 
If this debt was reserved by fraud, then the 
priority is not defeated; if, because it was 
not deemed a legal debt, but only an hon- 
orary one, or was omitted by mistake, then 
also the priority attached; and in either case 
the omission of this debt is no objection to 
the right of priority on this ground. The 
right of priority, therefore, is put oh the 
ground that this is a general assignment. 
As to the insolvency of Gilbert Stuart at the 
date of the assignment, it is abundantly 
proved, and is not in fact disputed. 

When then did this priority take effect, as 
regards the present defendant? It has been 
contended on his part that it takes effect 
■only on obtaining judgment against himself, 
or at most, from the time of suit brought 



against him. As to this point the act is 
entirely silent. It is to be put, therefore, 
on the general principles of law relative to 
the liability of trustees. They are not lia- 
ble until notice. ' And if there had been no 
notice until after the bringing of this suit 
the defendant would not in this action, 
have been liable at all. Had then the de- 
fendant that notice of the debt of Gilbert' 
Stuart to the United States which would 
charge him. and when had he such notice? 
In all cases of this kind, to protect a trus- 
tee, he must act bona fide in disposing of 
the pi'operty; and when such circumstances 
come to his knowledge, as should reasonably 
put a prudent man on inquiry, this is all the 
notice which is required, it has been said 
here that no notice would be available un- 
less it came from the United States, they 
being the creditors. This is not correct. It 
is enough if the trustee be in possession of 
such facts as that a faithful and fair dis- 
charge of his duty would put him on in- 
quiry. 

It appears in evidence, that at the time of 
the assignment the defendant was informed 
by Gilbert Stuart that he was surety for 
Joseph B. Stuart _in a bond to the United 
States, and that he believed the bond was 
broken. This was sufficient notice, and he 
is from that time chargeable with the duty 
which the law imposed on him, to give a 
preference to the United States in the dis- 
tribution of Gilbert Stuart's property. It was 
his duty to make inquiry at the proper of- 
fice, to see what the debt was, and to pay it. 
It has been said that this would be imposing 
on the defendant great risk and hardship; 
that if he had been called into a court of 
chancery by the creditors, provided for in 
the assignment he would not have been ex- 
cused by reason of this bond, from account- 
ing for all the funds he had in his hands. 
But this I apprehend is a mistake. The de- 
fendant would by presenting the circumstanr 
ces before the court of chancery, have been 
protected by it until the- actual amount of 
the debt could have been ascertained and 
paid. He was in this respect in no jeopardy. 
As to the objection urged on behalf of the 
defendant that until judgment against Gil- 
bert Stuart the surety, the defendant could 
not know the amount for which Gilbert Stu- 
art would be liable, as the amount might be 
reduced by Gilbert Stuart on the trial; the 
defendant in this action may now have the 
same benefit. He might,, if he could, show 
the debt of the United States reduced to any 
extent, in the same manner as Gilbert Stu- 
art could have done in the action against him. 

The amount of the recovery is a question 
resting with you, under the rules of law 
heretofore stated,' and such as may be here- 
after laid down. The liability of the defend- 
ant to the priority of the United States arose, 
as I have already decided, at the time he had 
notice of Gilbert Stuart's debt; and such 
notice was given at the time the assignment 
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was made. He was therefore from that time 
bound to apply to the debt of the United 
States the whole of what he should receive 
under the assignment, until the debt was 
paid. He was bound to pay the proceeds of 
the assigned property as the law directs. 
He comes under this obligation by assuming 
the trust, and is legally bound to pay over 
the money he receives to those by law en- 
titled to it. In the present case the United 
States were so entitled. Whenever the mon- 
ey was received by the defendant, he receiv- 
ed it to the use of the United States. This 
being an action for money had and received, 
it is necessary for the plaintiffs to show that 
the defendant has in fact received money to 
which they are entitled, or such facts must 
he proved as to afford a fair and reasonable 
presumption that money has been received. 
From the evidence in this case it appears, 
that certain furniture which had been as- 
signed by Gilbert Stuart to the defendant, 
was sold under his direction, at public auc- 
tion, for $2,356; and it is not unreasonable 
to presume, that he has received the money. 
It is at least enough, prima facie, and throws 
on the defendant the burthen of rebutting 
this presumption, by proof on his part. And 
unless he has done so to your satisfaction, 
that amount, deducting the commissions and 
auction duties, is recoverable in this action. 

With respect to a part of this money, the 
proof is very satisfactory, that it has in fact 
been received by the defendant; and he has 
also had credit upon his bond to Gilbert Stu- 
art for another part. Whatever you think 
the evidence will warrant you in concluding 
that he has received, or had the benefit of in 
paying his own debt, he is responsible for. 
The defendant claims that he is entitled to 
a deduction of $621, for expenses incurred 
by him in the preservation of the property 
assigned to him, and in the discharge of his 
trust, and this seems to have been conceded 
on the part of the plaintiff. Had it not been, 
I should entertain some doubt whether he 
was entitled to such deduction. If the re- 
covery, in this case could reach all the pro- 
ceeds of the assigned property, it would seem 
reasonable that the expenses necessarily in- 
curred in and about the preservation of the 
property should be first paid, and perhaps 
the priority of the United States would not 
overreach such expenses. But as it appears 
that the defendant has funds that cannot be 
reached in this action, I should have inclined 
to the opinion, that the expenses incurred in 
the execution of the trust, should fall on such 
funds. If, however, this is yielded on the 
part of the plaintiff, you can make the de- 
duction. 

It is claimed, on the part of the I'nited 
States, that they have a right to receive the 
full amount of their debt out of the bond 
given by the defendant to Gilbert Stuart in 
September, 1819, for $7,400. Whether the 
defendant in this action, for money had and 
received, can be made responsible for any 



part of this bond, is a question by no means 
free from difficulty. The circumstances in 
relation to this bond are involved in con- 
siderable obscurity. Whether it was given 
for a real debt due from the defendant to 
Gilbert Stuart, may be doubtful from the 
evidence. If given for such debt, it is a part 
of the trust fund, and for which the defend- 
ant might he made accountable in equity: 
Whether in this action, or not, will depend 
on the question, w T hether it was given for 
money which the defendant had in his hands 
at the time of the assignment, belonging to 
the estate of Gilbert Stuart, or whether it 
grew out of some unsettled partnership con- 
cerns; If the latter, I should think it could 
not be reached in the present action. Of this 
you will judge from the evidence, and ren- 
der your verdict accordingly. 

The jury found a verdict for plaintiffs for 
$1,760.81. 
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District Court, D. Massachusetts. Dec, 1862. 

Army — Indictment for Enticing Soldier to 
Desert— Sufficiency of Evidence. 

1. Where the prisoner, in order to induce one 
H. to enlist, made representations to him as 
to the means and facilities of deserting, and. 
after he had enlisted, received the whole of his 
bounty money, and at the times when he made 
such representations, and received the money, he 
believed they would be likely 1o cause H. to 
desert, and they did cause him to desert, the 
prisoner may be deemed to have procured or 
enticed hiin to desert, within the meaning of 
the statute of 1812, c. 14, § 17 [2 Stat. G73]. 

2. It is not necessary, in order to warrant a 
conviction, that the prisoner should have wished 
or intended that H. should desert. 

This was an indictment under the statute 
of 1812, c. 14, § 17 (2 Stat 673), charging the 
prisoner with having enticed and procured a 
soldier by the name of Hayden to desert. 
It appeared that early in November last. 
Hayden enlisted as a soldier, received a 
bounty of twenty-five dollars from the Unit- 
ed States, and one hundred dollars from the 
city of Boston, and was immediately mus- 
tered into service and sent to the camp in 
Cambridge; he there remained doing duty 
as a soldier about a fortnight, and then de- 
serted. There was evidence tending to show 
that just previous to the enlistment the pris- 
oner, in a conference with Hayden, told him 
that, if he would enlist, he could obtain the 
bounty and avoid serving as a soldier by de- 
serting; that he could either obtain a fur- 
lough and then desert, or that the prisoner 
would come to the camp and take him away 
in a wagon; that immediately after this con- 
versation, Hayden went with the prisoner 
to the rendezvous, enlisted, received the 
bounty, and immediately delivered the whole 

i [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 



[25 Fed. Cas. page 453] 



(Case No. 14,809) U. S. v. CLARKE 



amount to the prisoner. There was also evi- 
dence tending to show that the prisoner was 
to hold a part of the bounty for Harden, and 
keep the residue for his own use. 

T. K. Lothrop, Asst. Dist. Atty., for the 
United States. 

B. F. Russell, for prisoner. 

SPRAGUE, District Judge, in charging the 
jury, among other things instructed them as 
follows: That if the prisoner procured Hay- 
den to enlist believing at the time that he 
would probably desert, still if the prisoner 
did not say or do any thing which would be 
likely to cause him to desert, or if what was 
said and done by the prisoner did not in fact 
cause Hayden to desert, then the prisoner is 
not guilty of the offence charged; but that 
it was not necessary, in order to establish 
the guilt of the prisoner, that the government 
should satisfy the jury that he wished or 
actually intended that Hayden should desert 
It may be that his wishes and purposes went 
no further than to cause Hayden to enlist, 
and thereby to obtain for himself the reward 
for furnishing a recruit, and a part or the 
whole of the bounty money. It may be that 
he would have really preferred that Hayden 
should not be able to escape from the service. 
Still, if in order to induce Hayden to enlist to 
accomplish his own purpose of gain, the 
prisoner made representations and gave as- 
surances to Hayden as to the means and 
facilities of deserting, and, after Hayden had 
enlisted, received from him his bounty 
money, and at the time when such repre- 
sentations were made, assurances given, and 
bounty money received, the prisoner be- 
lieved that they would be likely to cause 
Hayden to desert, and they did cause him to 
desert, then the prisoner may be deemed to 
have procured or enticed him to desert with- 
in the meaning of the statute. 

Verdict, "Guilty." 
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UNITED STATES v. CLARKE. 

[4 Cm. Law Bui. 4i>.] 

Circuit Court. S. D. Ohio. 1879. 

Constitutional Law — Elections — Indictment 

AGAINST JUDGE OP ELECTION FOK NEG- 
LECTING to Perfokm Duties. 

The United States election laws constitution- 
al. 

On motion to quash the indictment against 
Gus. Clarke. 

BAXTER, Circuit Judge. The defendant 
was a judge of the election held recently in 
Cincinnati, at which members of congress 
were voted for. appointed by the state au- 



thorities, and stands indicted, under section 
5515 of the Revised Statutes, for unlawfully 
neglecting to perform certain duties enjoined 
on him as such judge by the laws of Ohio. 
He appears, and moves to quash the indict- 
ment, not because it is not within the pur- 
view of the act of congress under which it 
is framed, but upon the ground that section 
5515, declaring such neglect of duty an of- 
fense against the United States and punish- 
able by indictment in the federal courts, is 
unconstitutional and void. And in support 
of this position, learned counsel have refer- 
red us to the case of Commonwealth of 
Kentucky v. Dennison, 24 How. [65 U. S.] 
66. We have been familiar with this case 
for a long time, and at the request of de- 
fendant's counsel have re-examined it with 
considerable care. The facts are that the 
governor of Kentucky had, in pursuance of 
the act of congress in that behalf enacted, 
made a demand on Gov. Dennison, then 
governor of Ohio, for the apprehension and 
"stirrender of an alleged fugitive from the 
former state, but Gov. Dennison refused to 
comply with that requisition. Thereupon an 
application was made by the commonwealth 
of Kentucky to the supreme court of the 
United States for a mandamus to compel 
Gov. Dennison to perform the duty imposed 
upon him by the law. The court refused the 
mandamus, and said: "The act does not 
provide the means to compel the execution 
of this duty nor inflict any punishment for 
neglect or refusal on the part of the execu- 
tive of the state; nor is there any clause or 
provision in the constitution which arms the 
government of the United States with such 
power. Indeed, such a power would place 
every state under the control and dominion 
of the general government, even the ad- 
ministration of its internal concerns and re- 
served rights. And we think it clear that 
the federal government, under the constitu- 
tion, has no power to impose upon a state 
officer, as such, any duty whatever and con- 
pel him to perform it; for, if it possessed 
this power, it might overload the officer with 
duties that would fill up all his time, and 
disable him from performing his obligations, 
and might impose on him duties of a charac- 
ter incompatible with the dignity to which 
he was elevated by the state." 

We recognize in this decision an authority 
binding on us. And if that case and this 
are alike, defendant's motion must prevail. 
The duty of providing by law for the arrest 
and return of fugitives is imposed by the 
constitution exclusively on congress. And in 
exercising the power thus conferred congress 
saw fit to impose the duty of causing fugi- 
tives to be arrested and surrendered to the 
demanding state, on the chief executive of 
a state in which the fugitive might be found. 
The duty thus enjoined on the governors of 
the states was generally 'exercised by them 
in all proper cases But in the case of 
Commonwealth of Kentucky v. Dennison 
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[supra], the latter declined to act and the 
supreme court, at' we have already seen, 
when applied to for a mandamus to compel 
him, held that the federal government could 
not require him to perform such a duty. 
The language of the court was, of course, 
employed with reference to the facts of the 
case then before it. 

But the duty of providing for the election 
of members of congress is a matter in which 
both the federal and state governments have 
an interest. "The times, places and manner 
of holding the elections for senators and 
representatives shall be prescribed in each 
state by the legislature thereof; but the 
congress may at any time, by law make or 
alter such regulations, except as to the places 
of choosing senators.'* So it will be seen 
that the obligation to provide for the elec- 
tion of members of congress is one that at- 
taches to both the general and state govern- 
ments. And under the legislation upon the 
subject the states hold the elections through. 
officers of their own selection. But this duty 
is not left entirely to state supervision. It 
is performed under and in pursuance of the 
laws of both powers. The federal govern- 
ment does not assume to overload a state 
officer with duties inconsistent with his 
dignity, or with "his obligations to the state." 
Nor does it undertake to compel such officer 
to perform such duties which, under the 
constitution, are imposed exclusively on the 
federal government, as was true in the case 
of Commonwealth of Kentucky v. Dennison, 
but commands a faithful compliance on the 
part of such officer, in any matter pertaining 
to the holding of such elections and certify- 
ing returns, etc., that he is required by the 
state laws to do and perform. And any 
willful refusal or neglect to do any one or 
more of the things thus required, is declared 
to be a crime against the United States, and 
made punishable by indictment in the feder- 
al courts. 

We think the law is within the constitu- 
tional powers of congress, and a very proper 
and delicate exercise of the national au- 
thority. The law being, as we think, valid, 
this court has jurisdiction of the offense char- 
ged in the indictment, and plaintiff's motion 
to quash will be disallowed. 



Case IsTo. 14,810. 

UNITED STATES v. CLARKE. 

[2 Cr.nch, C. C. 152.] i 

Circuit Court, District of Columbia. June 
Term, 1818. 

JNew Trial— Papers Taken out by Jukt. 
If the jrry take out the coroner's inquest and 
depositions, and find the defendant guilty of mur- 
der, a new trial will be granted. 

Indictment [against Michael Clarke] for 
murder of defendant's wife. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



The jury, when they retired, took out with 
them the coroner's inquest and depositions, 
without leave or consent of the prisoner's 
counsel, and having returned with a verdict, 
guilty, 
THE COURT granted a new trial. 

[See Case No. 14,811.] 

Case ]STo. 14,811. 

UNITED STATES v. CLARKE. 

f2 Cranch, 0. C. 158.] i 

Circuit Court. District of Columbia. Dec. 
, Term, 1818. 

Insanity — Defence to Criminal Prosecution. 

A prisi ner should not be found guilty, if, at 

the time ct* committing the act, he was in such 

J a state of mental insanity, not produced by the 

'•immediate effects of intoxicating drink, as not 

\ to have been conscious of the moral turpitude 

of the act 

The prisoner [Michael Clarke] was indict- 
. ed for the murder of his wife by shooting her 
i with a musket upon her return home in the 
, evening from church. 

. Mr. Key, for prisoner, prayed the court 
I to instruct the jury that if they should be 
( satisfied, by the evidence, that the prisoner, 
| from long and settled habits of intemperance, 
had become disordered, both in body and 
mind, and subject to fits which affected both 
his mind and body, and that, by reason there- 
of, he was generally, and at all times, when 
not under the influence of liquor, of un- 
sound mind, then the prisoner cannot be 
found guilty of killing the deceased with 
malice. 

Which instruction THE COURT (nem. 
con.) refused to give, but instructed the jury 
that if they should be satisfied, by the evi- 
dence, that the prisoner at the time of com- 
mitting the act charged in the indictment, 
was in such a state of mental insanity, not 
produced by the immediate effects of intoxi- 
cating drink, as not to have been conscious 
of the moral turpitude of the act. they should 
find him not guilty. 
Verdict. "Guilty." Sentence of death. 

[See ,Case No. 14,810.] 



Case 3STo. 14,812. 

UNITED STATES v. CLARKE et al. 

[Kempst. 315.] 2 

District Court. D. Arkansas. Dec, 1844. 

Action of Covenant — Defences — Accord and 
Satisfaction— Unperformed Agreement. 

1. Different defences which may hv made in 
an action of covenant. 

2. An accord must he executed before it can 
amount to satisfaction. An unperformed agree- 
ment is not sufficient, and cannot be pleaded in 
bar. ■ 

1 [Reported by Hon. William Cranch. Chief 
Judge.] 

2 [Reported by Samuel H. Hempstead, Esq.] 
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[This was an action by the United States 
against Lorenzo N.* Clarke. James Pitcher, 
and Charles P. Bertrand. Heard on a de- 
murrer to pleas.] 

S. H. Hempstead, U. S. Dist Atty. 

P. W. Trapnall and John W. Cocke, for de- 
fondants. 

JOHNSON, District Judge. This action of 
debt is founded on a contract in writing, 
under a penalty of twenty thousand dollars, 
conditioned to perform certain articles of 
agreement entered* into -at the same time, 
namely, the Sth of December, 1837, between 
Lorenzo N. Clarke and the government, to 
furnish rations to the Chickasaw Indians. 
The penal bond, with the conditions thereun- 
der written, and the articles of agreement, 
constitute but one agreement, upon which 
the United States have brought their action. 

Tiie defence disclosed by the defendants,— 
seventh, eighth, and ninth pleas, to which 
the district attorney has demurred.— is a sub- 
sequent agreement by the defendant Clarke 
with the plaintiffs, obligating himself to de- 
liver to the United States rations of beef, 
corn, and salt, at a specified price, for all the 
Seminole Indians who should emigrate west 
during one year after the date of the con- 
tract, and stipulating that he should be en- 
titled to a credit of five and a half cents for 
every ration of subsistence so delivered upon 
his indebtedness under the contract upon 
which the present suit is based. 

The defendants fail to aver in their pleas 
•that any rations were in fact delivered under 
the latter contract; but they do allege that 
this latter agreement was received by the 
plaiutiffs in full satisfaction and discharge 
of the covenants and stipulations contained 
in the contract referred to in the declaration. 
By adverting to the terms and provisions of 
the latter, it appears manifest that it was 
not the intention of the parties that it should 
operate by way of discharge and satisfacfiou 
of the obligations incurred ^yy the first agree- 
ment, for it provides expressly that for each 
and every ration delivered by Clarke, he 
should be entitled to a credit of live and a 
half cents on the first contract, so that he 
might liquidate and pay his debt due to the 
plaintiffs under the same. 

The contract set out in the pleas affords 
intrinsic evidence not to be mistaken, that 
the parties to it never intended it as a dis- 
charge and satisfaction of the previous con- 
tract, but, on the contrary, they manifestly 
intended that the first contract should re- 
main in full force, and only provided that it 
might be satisfied, paid, and discharged by 
the delivery of a sufficient number of rations 
of subsistence. When delivered, they should 
operate to liquidate and discharge it. That 
was the object, and nothing beyond it. The 
averment in the pleas, that the latter con- 
tract was received by the plaintiffs in full 
discharge and satisfaction of the former con- 
tract, cannot be regarded, because it is in- 



consistent with the terms and provisions of 
the contract itself, as well as the clear, in- 
tention of the parties. It may be further 
remarked, that the amount of rations to be 
furnished by the defendant Clarke is left 
wholly uncertain and entirely dependent up- 
on the number of Seminole Indians that 
might emigrate during the year. It rested 
on that contingency. It seems to me that 
it can admit of no serious doubt, that a 
contract thus uncertain and unperformed in 
any part, cannot be legally pleaded as an ac- 
cord and satisfaction of a previous liability. 
1 Com. Dig. "Accord," b, 3, 201. The pleas 
are not sufficient in law to bar the action, 
and the demurrer to them must be sustained. 
Demurrer sustained. 

The seventh and eighth pleas having been 
amended by leave of the court, the district 
attorney again demurred, for this, among 
other causes, that "the pleas did not show 
that the accord had been executed, without 
which it could not be a bar to the action." 

OPINION OF THE COURT. This action 
is in substance for the recovery of damages 
for a breach of covenant, and is governed 
by the rules applicable to that action. To 
an action of covenant, the defendant may 
set up various defences in bar of the action. 
He may deny that he ever made the cove- 
nant, by putting in the plea of non est 
factum; or he may plead a fraud practised 
upon him in its execution, and so avoid it. 
He may plead that he has performed the 
covenant stipulated on his part to be per- 
formed, or that he is discharged from per- 
formance by the failure of the plaintiff to 
perform a condition precedent. He may 
plead an accord, which Blackstone defines to 
be "a satisfaction agreed upon between the 
party injuring and the party injured, which, 
when performed, is a bar to all actions upon 
this account." 3 Bl. Comm. 15; 1 Bac. Abr. 
"Accord," 54. 

The question arises in this case, to which 
of these classes of pleas do the seventh and 
eighth amended pleas belong ? Are they 
pleas of accord and satisfaction, or of cove- 
nants performed? It seems to me that they 
are not pleas of the latter class, because they 
fail to aver performance. It is true that 
they aver part performance, and a readi- 
ness and an offer to perform fully, which was 
refused by the plaintiffs. The defence then 
is, part performance and a legal excuse as- 
signed for failure to perforin fully. A part 
performance, and a readiness and offer to 
perform the residue, is not in all cases equiv- 
alent to an actual, full and complete per- 
formance. For example; if A. covenants 
with B. to do any specific act, as to deliver 
certain property upon the demand of A. at 
a certain place, and B. is sued by A. for a 
failure to deliver the propery, B. may show 
that he could not deliver it, because A. never 
made the demand, and so bar the recovery of 
damages, on the ground that he was pre- 



U. S. v. CLARKE (Case No. 14,813) 



[25 Fed. Cas. page 45 G] 



vented from performing the contract by the 
fault of A., and not by any fault of his own. 
But suppose the action should be brought by 
B., can he recover the same amount of A. 
that he would be entitled to, in case he had 
actually delivered the property and fully per- 
formed his contract? Clearly he could not. 
He could recover no more than the damages 
he had sustained by reason of the failure of 
A. to make the demand, so as to enable B. 
to comply with his contract. B. never hav- 
ing in fact delivered the property, would not 
be entitled to recover its value. The prop- 
erty is still his own, and he could only legal- 
ly recover of A. the damages occasioned by 
the breach of the contract on the part of A. 
Thus it appears that part performance and 
readiness to perform in full does not give a 
party the same rights. 

These, then, are not pleas of covenants per- 
formed. To what class do they belong? It 
appears to me that they can only be consid- 
ered as pleas of accord, and are they, in the 
form pleaded, valid? I think not; for it is 
not averred that the accord was received and 
accepted in satisfaction of the contract sued 
on; but it is averred that performance of the 
new agreement was to operate as satisfac- 
tion. Pull performance, as already remark- 
ed, is not alleged; and according to the best 
authorities, an executory agreement unper- 
formed cannot be set up as a valid accord 
and satisfaction. 1 Bac. Abr. "Accord and 
Satisfaction," A, 55; 1 Ld. Ray in. 122; 6 
Wend. 390*; 16 Johns. S6; 2 H. Bl. 317; 5 
Term R. 141. 

The demurrer to the seventh and eighth 
amended pleas is sustained. Demurrer sus- 
tained. 

NOTE. Performance of part and tender of 
performance of the residue is not a good plea. 
Shtpherd v. Lewis, T. Jones, 6; 1 Bac. Abr. 
^Accord," A, 59. If an accord be to do two 
things, and the defendant do one, and not the 
other, this is no bar to the action, because the 
plaintiff has no remedy for that which is not 
performed. 1 Bac. Abr. "Accord," A, 58; Rolle, 
Abr. 129. The accord must be executed. 9 
Coke, 79, h; 1 Salk. 76: T. Raym. 450; 2 Keb. 
332: T. Jones, 158, 168; 7 Blackf. 582. Part 
payment and an agreement to take the residue 
at a future day cannot he pleaded as satisfaction 
in bar. Oro. Eliz. 304-306. To constitute a 
bar to the action, the accord must be full, com- 
plete, and executed. 6 Wend. 390; 16 Johns. 
86; 3 Johns. Cas. 243; 5 N. H. 136, 410; 1 
Com. Dig. B-, 4, 201, tit. "Accord." Bacon 
says: "Accord is an agreement between two 
persons, to give and accept something in satisfac- 
tion of a trespass, etc., done by one to the other. 
This agreement, when executed, may be pleaded 
in bar to an action for the trespass; for in all 
personal injuries, the law gives damages as an 
equivalent: and when the party accepts of an 
equivalent, there is no injury or cause of com- 
plaint, and therefore present satisfaction is a 
good plea; but if the wrongdoer only promise a 
future satisfaction, the injury continues till sat- 
isfaction is actually made, and consequently 
there is a cause of complaint in being; and if 
the trespass were barred by this plea, the plain- 
tiff could have no remedy for the future satis- 
faction, for that supposes the injury to have con- 
tinuance." 1 Bac. Abr. tit. "Accord and Satis- 
faction," 54. If the defendant pleads a concord 



between himself and the plaintiff, that he should 
pay the plaintiff £3 in hand, and should under- 
take to pay the plaintiff's attorney's bill, and 
avers that he had paid £3, and was always ready 
to pay the attorney's bill, but he never showed him 
any; this is no good plea, because the accord is not 
shown to be fully executed. 1 Bac. Abr. 59; 
3 Keb. 690; 1 Com. Dig. "Accord," B, 4. To 
make a plea good, both accord and satisfaction 
must be shown. Maze v. Miller I Case No. 
9,362], 



Case ISTo. 14,813. 

UNITED STATES v.. CLARKE et al. 
[5 Mason, 30.] * 

Circuit Court, D. Massachusetts. May Term, 

1828. 
Cc&toms Duties — Bombazinks — How Cl\x*ikikd. 

Under the tariff act of 22d of May 1824, c 

136 [4 Stat. 25], bombazines, being goods of 

which wool is a component material, are liable 

to pay a duty of 30 per cent 

[Cited in Lawrence v. Allen, 7 How. (48 U- 

S.) 791; U. S. t. United States Tel. Co., 

Case No. 16,603.] 

[Error to the district court of the United 
States for the district of Massachusetts.] 

The original action was debt on a bond for 
duties on goods imported in the Mercury, 
Birt master, from London, in the common 
form. The bond was dated on the 5th of 
September, 1826. Plea of a tender of $151.18 
on the day of payment of the duties, in full 
of the duties, specifying the goods, and the 
duties payable on each kind, and among 
them bombazines of the value, with the char- 
ges, of £67. 0s. 10d., on which the duties 
amounted to §65.49; that is to say, 20 per 
cent, ad valorem increased by the addition 
of ten per centum of said amount in value. 
Replication, that the bombazines were a 
manufacture of which wool was and is a 
component part, and are by law subject to a 
duty of 33M» per cent, with the addition of 
ten per cent, &e. Demurrer and joinder. 
Judgment for the defendants [Edward Clarke 
and others], on which the writ of error was 
brought. 

G. Blake, U. S. Dist Atty. 
F. Dexter, for defendants. 

STORY, Circuit Justice. This is a writ of 
error from a judgment of the district court 
of Massachusetts district, in a suit on the 
common bond given to secure the duties on 
certain foreign goods imported in the Mer- 
cury from London. It is unnecessary to con- 
sider the pleadings, because the parties have 
agreed, that the cause shall be decided upon 
its merits; and in this view alone has it been 
argued at the bar. The whole controversy 
turns upon the question, what duty is pay- 
able on bombazines of foreign manufacture 
imported into the United States under the 
act. commonly' called the tariff act of 22d 
May, 1824, c. 136. That act imposes "on all 
manufactures of wool, or of which wool shall 

i [Reported by William P. Mason, Esq.] 
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"be a component part, except worsted stuff 
£00ds and blankets, which shall pay 25 per 
cent, ad valorem, a duty of 30 per cent., ad 
valorem." &c. In a subsequent-clause of the 
same section, it imposes "on all manufac- 
tures of silk, or of which silk shall be a com- 
ponent material, coming from beyond the 
Cape of Good Hope, a duty of 25 per cent, 
ad valorem; on all other manufactures of 
silk, or of which silk shall be a component 
material, 20 per cent, ad valorem/' Xon- 
enumerated articles pay a duty of 15 per 
cent, ad valorem. 

It has been suggested at the bar, that this 
fabric mar fall under the class of non- 
enumerated articles. It does not strike me, 
that such can be the just. legal conclusion, up- 
on the facts admitted at the argument, unless 
the act itself involves a repugnancy. Bom- 
bazine is a fabric, (as was admitted at the ar- 
gument,) composed of worsted and silk, that 
is, a fabric of which wool is a component ma- 
terial, and silk is also a component material. 
It is therefore clearly comprehended in the 
Above enumerated description of goods paying 
an ad valorem duty, and the only question, 
which can properly arise, is, to which class 
does it, with reference to duties, in the con- 
templation of the legislature, appropriately 
belong. The language of the first clause is, 
that "on all manufactures of wool, or of 
which wool is a component material, except 
worsted stuff goods," &c. a duty of 30 per 
cent, shall be paid. If there had been noth- 
ing more in the act. there would be little 
ground for doubt. Bombazines are not in 
the commercial sense worsted stuff goo<\s, 
for that description is understood, and indeed 
not questioned at the bar, to apply only to 
* the fighter sorts of goods composed wholly 
of worsted, such as bombazetts, plaids, bind- 
ings, &c. Such was the contemporaneous ex- 
position given by the treasury department to 
the language of the act, and it has never to 
my knowledge been controverted. The ex- 
ception indeed is carved out of the preceding 
description; but it does not thence follow, 
that it is to be construed as co-extensive 
with, or applicable to, all the kinds of goods, 
which that description was intended to in- 
clude. The terms "of which wool is a com- 
ponent material," necessarily suppose, that 
there were other materials in this class of 
fabrics than wool; for otherwise the specifi- 
cation would have been wholly superfluous, 
as the preceding words, "all manufactures of 
wool" would comprehend all, of which wool 
-was the exclusive material. The exception of 
"worsted stuff goods" is therefore an excep- 
tion out of these latter words, and in no just 
•sense a limitation upon the natural meaning 
of the other words. 

As. then, bombazines are not worsted stuff 
jroods, and as they are goods of which wool 
is a component material, they are liable to 
the 30 per cent duty, unless it can be shown, 
that in some other part of the act there is an 
Implied exception, or a necessary repugnan- 
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cy, which defeats the duty. It is said, that 
the succeeding clause does create such an 
exception, because it lays a duty of 20 per 
cent, "on all manufactures of silk, or of 
which silk shall be a component material;?' 
and silk is a component material of bom- 
bazines. If the fact is so, (and indeed it is 
undeniable,) it seems to me to create, not a 
case of exception out of the preceding clause, 
but of repugnancy to it. Different duties are 
laid in different parts of the act on the same 
fabric; and as it would be impossible to say, 
which ought to prevail, neither could prevail. 
The act quoad hoc would be a nullity. The 
fabric could not strictly be deemed a non- 
enumerated article, which the legislature de- 
signed should be liable to pay a duty of 15 
per cent, ad valorem only, for it is doubly 
enumerated in the act; but the repugnancy 
of the clauses would lead to that as the nec- 
essary judicial conclusion. If this would be 
the legal result, upon the argument, it cer- 
tainly deserves great consideration, before it 
is adopted; for the legislature ought not to 
be presumed to create such a repugnancy, 
unless the conclusion be inevitable. 

My opinion is, though it is not given with- 
out hesitation, that a construction may be 
adopted, which will give effect to each clause 
without involving such a necessary repug- 
nancy. It is this. The first clause respects 
manufactures, of which wool is a component 
material, and was designed to embrace all 
goods, which fall within the general descrip- 
tion, without any exception. If any particu- 
lar fabric had been intended to be excepted; 
it would have been incorporated into the ex- 
ception or proviso of that clause. This being 
assumed as the legislative intention, every 
subsequent clause is to be construed in sub- 
ordination to it When, therefore, the next 
succeeding clause laid a different duty on 
goods, of which silk is a component material, 
there is an implied exception of all Such 
goods as were already provided for in the 
preceding clause, that is to say, of all such 
goods as embraced wool and silk as compor 
nent materials, leaving all other goods, of 
which silk was a component material, to the 
full operation of the" duty of 20 per cent. In 
this way a natural and rational exposition is 
given to both clauses, and no repugnancy 
arises. And I think this construction great- 
ly fortified by considerations derived from 
the other articles of cotton, flax, and hem$, 
in the second clause, in respect to which the 
same difficulty must arise, when they are in 
combination with wool. Nor should the ob- 
servation be omitted, that this was the con- 
temporaneous construction given by the 
treasury department, and it has hitherto si- 
lently prevailed without any legislative in- 
terference to cure the supposed defect in the 
act, or correct the supposed error of judg- 
ment in the department. The tariff act of 
182S [4 Stat. 270], just passed by congress, 
has been referred to by the counsel for the 
defendant, to show that bombazines are spe- 
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eially named therein. This is true, but they 
are enumerated as a fabric, of which wool is 
a component part, and as an exception from 
a class, which is to pay a duty of 40 per 
cenr. ad valorem. But the same act places a 
duty on goods, of which silk is a component 
material, without excepting bombazines. So 
that this act plainly indicates a legislative 
opinion, that bombazines fall within the de- 
scription of goods, of which wool is a com- 
ponent material, and are liable to pay duties 
as such, without the slightest suspicion, that 
it was necessary to except them from the 
clause respecting silks. 

The judgment of the district court must 
therefore be reversed with costs. 



Case Ttfo. 14,814. 

UNITED STATES v. CLAYTON. 

[2 Dill. 219; i 10 Am. Law Reg. (N. S.) 737; 4 
('hi. Leg. News, 50; 5 West. Jur. 550.] 

Circuit Court, E. I"). Arkansas. Oct. Term, 
1871. 

Elections— Governor of State— "Election Of- 
ficer" — Rules for Construing Statutes. 

1. The governor of a state is not "an officer of 
election" within the meaning of section 22 of the 
act of congress of May 31, 1870 (16 Stat. 145), 
which makes it criminal for any "election officer" 
fraudulently to make any false certificate of the 
nsult of any congressional election. 

■[Approved in XT. S. v. Kelsey, 42 Fed. 886.] 

2. Rules by which courts arrive at the inten- 
tion of the legislature in construing criminal stat- 
utes, stated and applied. 

3. Statutes creating crimes will not be extend- 
ed by judicial interpretation to cases not plainly 
and unmistakably within their terms. 

[Cited in U. S. v. Whittier, Case No. 16.688; 
U. S. v. Reese, Id. 16,137. Approved in T_\ 
S. v. Comerford. 25 Fed. 904. Cited in V. 
S. v. Huggett, 40 Fed. 637; U. S. v. Garret- 
son, 42 Fed. 25; U. S. v. Wilson, 58 Fed. 
771.] 

[Cited in State v. Green. 87 Mo. 585; State 
v. Reid (Mo. Sup.) 28 S. W. 173. Cited in 
brief in U. S. v. Guiteau, 1 Mackey, 505. 
Cited in T~. S. v. Spaulding. 3 Dak. 85, 13 
N. W 539.] 

4. In statutes creating and defining criminal 
offences, the courts will not, by construction, en- 
graft words in one section upon those of anoth- 
er, unless the legislative intention be plain and 
clear. 

5. The relations of a state to the general gov- 
ernment, and of the governor to both, referred 
to as showing the improbability that congress 
would (if its power be conceded), provide for the 
trial and imprisonment of this officer for omitting 
or fraudulently performing election duties pre- 
scribed by state laws. 

The indictment in this case was presented 
at the April term, 1871, and is founded upon 
section 22 of the act of congress of May 31, 
1S70 (16 Stat. 145) A demurrer thereto is 
filed. The indictment is, in substance, as 
follows: That on November 8, 1870, an elec- 
tion was holden under the laws of Arkansas 
in the several counties (naming them) con- 
stituting the Third congressional district of 
the state, to elect a representative in the i 

i [Reported by Hon. John F. Dillon, Circuit ! 
Judge, and here reprinted by permission.] 



congress of the United States; that Thomas 
Boles and John Edwards were respectively 
candidates for that office, and voted for at 
said election, that abstracts duly made and 
certified by the county clerks of the said 
counties composing the congressional dis- 
trict, of the returns of said election in the 
various election districts (duly made to said 
county clerks oy the judges and clerks of 
said election), showing the number of votes 
cast respectively for Boles and Edwards. 
j were filed in the office of the secretary of 
| state; that on said Sth day of November,. 
j 1870, and for four months thereafter, the de- 
I fendant [Powell] Clayton, was the governor 
of the state of Arkansas, charged with the 
duty of makinv and granting the certificate 
hereinafter mentioned; that during said pe- 
riod one Robert J. T. White was secretary of 
state; that December 1, 1870, said White, in 
the presence of the defendant, Clayton, as 
governor, did duly cast up and and arrange 
the said votes from the said several counties 
so returned as aforesaid; that on February 
20. 1870, the lefendaut, as governor, did 
willfully, unlawfully, and fraudulently make 
and grant, under the seal of state, and de- 
liver to said Edwards, a certificate, stating 
therein "that it appears from the returns 
made to the ofilce of the secretary of state, 
that at an ^lection held, etc., John Edwards 
was duly elected in the Third congressional 
district to represent the state of Arkansas 
in the Forty-Second congress of the United 
States." The indictment then alleges that 
the said certificate was false and fraudulent, 
and that, "in truth and fact, it did not ap- 
pear, at the time it was made, by and upon 
said returns so made as aforesaid, that said 
Edwards was elected; but, on the contrary, 
it did, then and there, as aforesaid, appear 
by said returns that the said Boles was duly 
elected by a majority of one hundred votes, 
all of which said Clayton well knew, con- 
trary," etc. 

The election laws of the state of Arkansas, 
in substance, provide that the governor shall 
appoint registrars of election; that the board 
of registrars shall ippoint the judges of elec- 
tion, and the judges, the clerks of election. 
The judges certify to the number of votes 
given to each person which is attested by 
the clerks. The judges are to transmit the 
poll books to the couaty clerks "within three 
days after the closing of the polls." "On 
the fifth day after the election the county 
clerks are to open and compare the returns 
and make abstracts of tne votes given for the 
several candidates, and send certified copies 
of the abstracts to the secretary of state.'* 
The act provides that "it shall be the duty 
of the secretary of state, in the presence of 
the governor, within thirty days, or sooner if 
all the returns are received, to cast up and 
arrange the votes from the several* counties 
for the persons voted for for members of 
congress; and the governor shall, immediate- 
ly thereafter, issue his proclamation deolar- 
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ing the person inving received the highest 
number of votes to be duly elected to con- 
gress, and shall grant a certificate thereof, 
under the seal of the state, to the person so 
elected." Laws Ark. 186S, pp. 314, 325. 

In support of the demurrer, it was argued 
by the defendant's counsel that the indict- 
ment is insufficient in law: (1) Because it 
does not allege that the defendant was an 
election officer. (2) Because it does not al- 
lege what the result was of the casting up 
and arranging of the votes by the secretai*y 
of state, and that the certificate issued to Ed- 
wards was false according to the result ascer- 
tained by the secretary of state, the only alle- 
gation in this regard being that it was false 
as appears by the returns on file. (3) Be- 
cause, within the meaning of section 22 of 
the act of congress of May 31, 1870, upon 
which the indictment is framed, the defend- 
ant, being the governor of the state, was not 
an officer of the congressional election men- 
tioned in the indictment (4) Because it is 
not within the constitutional powers of con- 
gress to provide for the punishment of the 
defendant, the chief executive officer of the 
state, in respect of acts and duties performed 
by him as such executive under the laws of 
the state. 

Mr. Harrington, Dist Atty., with whom 
were Messrs. Whipple, Thompson, and 
Barnes, for the United States. 

Messrs. Wilshire, Gantt, Warwick, and 
Yonley, for defendant. 

Before DILLON, Circuit - Judge, and 
CALDWELL, District Judge. 

DILLON, Circuit Judge. The indictment 
against the defendant, who was at the time 
of issuing the certificate of election to Ed- 
wards, the governor of the state of Arkan- 
sas, is founded upon section 22 of the act 
of congress of May 31, 1870 (16 Stat. 145). 
The amendatory act of February 28, 1871 
(1C Stat. 433), does not apply to the case, 
since the indictment is for an act committed 
before its passage, and is not based upon 
section 20, which this last-named statute 
amends, but alone upon section 22, above- 
mentioned. This section provides "that any 
officer of any election at which any represen- 
tative or delegate in the congress of the 
United States shall be voted for, whether 
such officer of election be appointed or cre- 
ated by or under any law or authority of the 
United States, or by or under any state, ter- 
ritorial, district, or municipal law or author- 
ity, who shall neglect or refuse to perform 
any duty in regard to such election required 
of him by any law of the United States, or 
of any state or territory thereof; or violate 
any duty so imposed, or knowingly do any 
act thereby unauthorized, with intent to af- 
fect any such election, or the result thereof; 
or fraudulently make any false certificate of 
the result of such election in regard to such 
.representative or delegate, * * * shall be 
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deemed guilty of a crime, and liable to prose- 
cution and punishment therefor/' by fine or 
imprisonment, or both. 

The indictment necessarily proceeds upon 
the theory that the defendant, although the 
act charged against him was one required 
by the laws of the state to be done by him 
in the capacity of governor, was, within the 
meaning of the act of congress just quoted, 
an officer of election, and as such, issued 
and delivered to Edwards the certificate of 
election, which is alleged to be fraudulent. 
Accordingly, one of the counsel for the gov- 
ernment well observed on the argument that 
the decisive question here was, whether the 
defendant, within the intention of congress, 
was, or was not. an election officer, and act- 
ing as such in making and delivering the 
election certificate set out in the indictment. 
If he is not *in election officer, it was admit- 
ted that the indictment against him would 
not lie. To +his fundamental inquiry, then, 
we first direct our attention; for, if this ques- 
tion be resolved against the government, that 
is an end of the case, and it is unnecessary 
to consider whether congress has the constir 
tutional power to provide for the punish- 
ment of state officers in respect of acts per- 
formed by them as such, under state au- 
thority. And so, in this event, it would be 
equally unnecessary to determine whether, 
if the defendant were an election officer, the 
indictment sufficiently avers it, or charges 
the offence with the particularity required 
by the rules of criminal pleading. 

The act of congress, in the section under 
consideration, provides for the punishment 
of "any officer of election" who shall "fraud- 
ulently make any false certificate of the re- 
sult of any election in regard 'to a repre- 
sentative" in congress. The question is one 
as to the meaning of the phrase "officer of 
election" or "election officer." What was 
the scope of the legislative intention? Un- 
doubtedly, this language was designed to in- 
clude, and does appropriately, include, local 
judges and clerks of election at which a 
representative in congress is voted for. But 
did congress mean, by this language, to in- 
clude the chief executive officer of a state? 
Did it mean to include in any case an officia I 
act of the governor of a state, and to pro- 
vide for his punishment if he shall neglect 
or refuse to perform any duty imposed by 
state laws in respect to elections for con- 
gress, or shall violate any such duty? Did 
it mean to include by this description an 
official act of the governor, which in any 
case cannot be done until thirty days or 
more have elapsed since the election was 
holden and the polls closed, and which, in 
the case made by the indictment was not 
done by him until nearly four months after 
the election had ended? Is the act of the 
governor of the state, in granting the cer- 
tificate of election, the act of an election 
officer? 
This is, as above observed, a question of 
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legislative intention. Now, in what manner 
do the courts ascertain the legislative will? 
We answer, that it is ascertained primarily 
and chiefly by the language the legislature 
has used to express its meaning. We must 
suppose in the enactment of statutes, partic- 
ularly statutes so important as the one un- 
der consideration, that congress weighed 
well the words it employed. In the office of 
interpretation, courts, particularly in stat- 
utes that create crimes, must closely regard 
:uid even cling to the language which the 
legislature has selected to express its pur- 
pose. And where the words are not tech- 
nical, or words of art, the presumption is a 
reasonable and strong one that they were 
used by the legislature in their ordinary, 
popular or general signification. Statutes 
enjoin obedience to their requirements, and, 
unless the contrary appears, it is to be tak- 
en that the legislature did not use the words 
iu which its commands are expressed in 
any unusual sense. For these reasons, 
whose cogency is obvious, the law is settled 
that in construing statutes the language used 
is never to be lost sight of, and the pre- 
sumption is that the language is used in no 
extraordinary sense, but in its common, 
every : day meaning When courts, in con- 
struing statutes, depart from the language 
employed by the legislator, they incur the 
risk of mistaking the legislative will, or de- 
claring it to exist where, in truth, it has 
never had an expression. The legitimate 
function of courts is to interpret the legis- 
lative will, not to supplement it, or to sup- 
ply it. The judiciary must limit themselves 
to expounding the law; they cannot make it. 
It belongs only to the legislative depart- 
ment to create crimes and ordain punish- 
ments. Accordingly, courts in the construc- 
tion of statutable offences, have always re- 
garded it as their plain duty cautiously to 
keep clearly within the expressed will of the 
legislature, lest otherwise they shall hold 
an act or an- omission to be a crime, and 
punish it. when, in fact, the legislature had 
never so intended. "If this rule is violated," 
says Chief Justice Best, "the fate of the ac- 
cused person is decided by the arbitrary dis- 
cretion of the judges and not by the express 
authority of the laws." Fletcher v. Lord 
Sondes, 3 Bing. .580. 

The principle that the legislative intent 
is to be found, if possible, in the enactment 
itself, and that the statutes are not to be 
extended by construction to cases not fairly 
and clearly embraced in their terms, is one 
of great importance to the citizen. The 
courts have no power to create offences, but 
if by a latitudinarian construction they con- 
strue cases not provided for to be within 
legislative enactments, it is manifest that 
the safety and liberty of the citizen are put 
in peril, and that the legislative domain 
has been invaded. Of course, an enactment 
is not to be frittered away by forced con- 
structions, by metaphysical niceties, or mere 



verbal and sharp criticism; nevertheless the 
doctrine is fundamental in English and 
American law, that there can be no con- 
structive offences; that before a man can 
be punished his case must be plainly and un- 
mistakably within the statule, and°if there 
be any fair doubt whether the statute em- 
braces it that doubt is to be resolved in 
favor of the accused. These principles of 
law admit of no dispute, and have been 
often declared by the highest courts, and 
by no tribunal more clearly than the su- 
preme court of the United States. U. S. v. 
Morris, 14 Pet [3& U. S.j 464; U. S. v. Wilt- 
berger, 5 Wheat. [IS U. S.] 76; U. S. v. Shel- 
don, 2 Wheat. [15 U. S.] 119. And see, also, 
Ferret v. Atwill [Case No. 4.747]; Sedg. St 
& Const Law, 324, 326, 334; 1 Bish. Cr. 
Law, §§ 134, 145. 

In view of these acknowledged rules of 
law, the question occurs : Did congress 
mean, by the use of the words "officer of 
election" or "election officer," in the section 
of the statute on which the indictment is 
framed, to include the governor of a state? 
Is the governor an election officer? It seems 
to us not. These words are apt and usual 
words to describe the clerks and judges of 
the election, but not to describe the governor 
of a state. Such is not their ordinary or usual 
meaning. To make them apply to the executive 
of a state in respect to an act done a month 
or more after the election is closed would 
De a forced and unnatural meaning, and one 
which is not necessary in order to give the 
statute effect or operation. We hazard 
nothing in saying that in popular use no 
one would naturally infer that the words 
"oflicer of election" included the chief ex- 
ecutive of a state. 

Other considerations fortify the conclu- 
sion that congress did not intend to provide 
for the indictment of the governor of a 
state. The states are integral and inde- 
structible parts of the general government, 
without which it cannot exist (Texas v. 
White. 7 Wall. [74 U. S.] 700>, and in view 
of this relation, and of the high position 
and important relation of the executive of 
a state to the United States, as well as to 
the state itself, it would seem very improb- 
able that congress would undertake to pun- 
ish the governor for omitting or fraudu- 
lently discharging the duties enjoined by 
the laws of his state. The punishment by 
imprisonment would result in depriving the 
people of a state of the executive officer 
they had elected, and prosecutions of this 
kind, if authorized, could not fail frequent- 
ly to lead to agitation, and disturb that har- 
mony which should exist between the state 
and its people and the general government 
Under the constitution (article 1, § 4), con- 
gress has the undoubted power to provide 
its own officers for the holding and conduct 
of congressional elections, and it would 
most probably exercise it, if it deemed it 
necessary, in preference to undertaking to 
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make or treat the governor of a state as an 
election officer, and to punish him through 
the national courts for malfeasance or non- 
feasance in office. Kentucky v. Deunison, 
23 How. [64 TJ. S.] 66. And especially would 
this seem to be so in view of the fact that 
the certificate of the governor is not binding 
upon congress, each house of which is, by 
the constitution, made the judge of the elec- 
tions, returns, and qualifications of its own 
members. Const, art. 1, § 5. 

Admitting, for the occasion, the power of 
congress to provide for the punishment of 
the executive of a state, as claimed by the 
prosecution, we repeat, that in view of the 
foregoing considerations, it seems to be im- 
probable that it would undertake to exer- 
cise the power. At all events, it is impossi- , 
ble, on legal principles, that any such in- i 
tention should be held to exist from the use I 
of the general words "election officers." ] 
We have carefully considered the very i 
able arguments which have been addressed j 
to us to show that the governor is embraced 
In the more general language of sections 19 ' 
and 20 of the same act, and that, if so, these 
words, supposed to include the governor, 
should, though omitted by the legislature, 
be inserted by judicial engraftment into sec- 
tion 22, on which the indictment is founded. 
In answer to the argument, we deem it nec- 
essary only further to observe that the gov- 
ernor* is not m terms named in either of 
those sections; that it is far from certain 
that they intended to embrace any official 
act of this officer, and, if they did, we could 
not, after the judgment of the supreme 
court, delivered by Chief .Justice Marshall, 
in U. S. v. Wiltberger, supra, enter upon the 
dangerous and unauthorized work of incor- 
porating the provisions of one section of a 
law into another. We could never be sure 
that we did not put in what congress may 
have purposely left out. The bill charges 
no indictable offence, and the demurrer 
thereto must be sustained. Demurrer sus- 
tained. 

As to enjoining the governor of a state by the 
federal courts. Murdoek v. Woodson TCase No. 
9,942]; Harrison v. Hadley [Id. 6,137]. 
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UNITED STATES v. CLEMENT et al. 

[Crabbe, 499.] * 

District Court, E. D. Pennsylvania. March 27, 

1843. 

Customs Duties — "Ad Valorem "— Value op 

Packages— Duties Voluntarily Paid 

WITHOUT PROTEbT. 

1. The term *'ad valorem," used in The various 
revenue laws of the United States charging a 
dutv on imports, does not always mean the actual 
value of the article at the place of exportation. 

2. The 7th section of the act of 14th July, 
1832 T4 Stat. 591], directed that goods should be 
appraised at their actual value at the time of pur- 
chase and place of exportation; the act of 29th 

i [Reported by William H. Crabbe, Esg.] 
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May, 1830 [Id. 409]. fixed the duty on molasses 
at five cents per gallon; the 1st .section i of : the 
(compromise) act of 2d March, 1833. [Id. 629], 
directed that in all cases where duties imposed on 
foreign imports should exceed twenty per cent 
on the value thereof, one-tenth of such excess 
should be deducted biennially, &c. Molasses 
being imDorted under these acts, the cost of the 
packages" in which it was contained formed a 
proper item of its value on which to calculate the 
twenty per cent. 

3. But if, in addition to including the value 
of the packages m that of the molasses, a sepa- 
rate duty had been charged on them, it would 
have been wrongly imposed. 

4. Duties wrongly imposed, if paid by the im- 
porter voluntarily and without protest or remon- 
strance, cannot be recovered from or set-off 
against the United States. 

5. Payment to a public officer, if unaccom- 
panied by remonstrance or protest which need 
not be written, is a voluntary payment. 

[Cited in Northrup v. Shook, Case No. 10,329.} 

This was an action on a custom-house bond. 
No. 1294, dated 30th June, 1S41, conditioned 
for the payment of $793, on the 30th Decem- 
ber, 1841, that sum being part of the duties 
charged on an invoice of molasses, imported 
by the defendants [Clement and Newman] 
from Cuba into Philadelphia. The ast of 
29th May, 1830 (4 Story's Laws, 2211 [4 Stat. 
409]), fixed the duty on molasses at* five 
cents per gallon; the act of 14th July, 1832. 
section 7 (4 Story's Laws, 2323, 2324 [4 Stat. 
591]), directed that goods should be ap- 
praised at their true and actual value at the 
time of purchase and place of exportation; 
and the (compromise) act of 3d March, 1833, 
§ 1 (4 Story's Laws, 232S [4 Stat. 629]), enact- 
ed, that in all cases where duties imposed on 
foreign imports should exceed twenty per 
cent, on the value thereof, one-tenth of such 
excess should be deducted biennially until 
the 31st December, 1841, after which day 
one-half the residue of such excess should 
be deducted, and that the remainder thereof 
should be deducted after the 30th June, 1842. 
On the arrival of the molasses, for part of 
the duty on which this bond was given, the 
custom-house officers at Philadelphia, in ac- 
cordance with their instructions and usual 
custom, calculated the duty on the number 
of gallons at five cents per gallon, and also 
on the gross value, including that of the 
hogsheads, tierces, &c, in which the molasses 
was contained, at twenty per sent, ad valo- 
rem; they then deducted from the result of 
the first method of calculation four-tenths 
of its excess over that of the second method 
(it then being in the fourth biennial period), 
and so fixed the amount of duty to be char- 
ged, thus:— 

Duty on 36,031 galls, at 5 cents per 

gall $1,801 55 

Yalue, including pack- 
ages, &c $6,309 00 

Twenty per cent, there- 
on L261 80 

Excess at 5 cents per 

gall 539 75 

Deduct four-tenths of this excess 215 90 



Net duty 



$1,585 a> 
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For this amount of $1,585.65 the defend- 
ants gave two bonds,— the one on which this 
suit was brought, and the other, of similar 
date and condition, for $792.65; they were, 
however, of opinion, that the value of the 
molasses should have been appraised ex- 
elusive of the packages in which it was con- 
tained, and therefore, in oi'der to test the 
question, allowed the bonds to remain un- 
paid and suit to be brought thereon. The 
defendants' method of calculation was as 
folloAvs:— 

Duty on 36,031 galls, at 5 cents per 

, £aU $1,801 55 

Value, excluding pack- 
ages, &c 94,663 82 

Twenty per cent there- 
on 932 76 

Excess at 5 cents per 

gall 868 79 

Deduct four-tenths of this excess .... 347 51 



Net duty $1,454 04 

—Being $131.61 less than by the custom- 
house calculation. 

The invoice contained the following state- 
ment of the. cost and charges:— 

Original cost of molasses $4,031 Irs. 

Charges. 

Export duties $ 264 3rs. 

Cost of casks 1,616 5V> 

" " bbls 2S 4 

Hire " casks 37 1 

Cartage, storage, an d 
gauging 177 2 2.123 7% 

Commissions on $6,155.0 1 / *» at 2% 
per cent T T 



153 7 

$6,308 7Va I 
The defendants claimed to set off against } 
the demand of the United States both one- 
half of the sum of $131.61, alleged to be an 
overcharge on this importation.-^-the present 
bond being for one-half the gross duties,— 
and also the sum of $345.22, being an alleged 
overcharge, under similar circumstances, paid 
by them on a former importation. A claim 
for the repayment of these sums had been 
disallowed by the treasury department. 

Mr. Watts. U. S. Dist. Atty. 

Though the amount claimed here is but 
small, the principle involves the restoration 
of an immense sum.— not only nineteen or 
twenty thousand dollars heretofore paid by 
these defendants, but millions to other im- 
porters throughout the United States, paid 
by them voluntarily and without protest 
The execution of this bond is not denied, but 
it is contended on the other side that the 
defendants are entitled, in the first place, 
to a credit of $65.80^,. one-half the differ- 
ence between the two methods of calculating 
the duties on this importation, and, second- 
ly, to one of $345.22, arising, in a similar 
manner, on a previous importation, and then 
paid by these defendants. To oppose these 
credits we rely on the compromise act of 
1833. and especially on its fifth section, which 
shows that since the passage of that act the 
policy of government has been to abolish 



specific duties and adopt the ad valorem sys- 
tem, w T hich we shall see embraces all charges 
in the estimate of value. We also rely on 
the acts of 29th May, 1830. imposing a spe- 
cific duty of five cents per gallon on molasses, 
and of 14th July, 1832, section 15, prescrib- 
ing the method of assessing duties on goods 
under the ad valorem system, and requiring 
that all charges but insurance shall be in- 
cluded in the estimate of value. The ninth 
section of this last act authorizes the secre- 
tary of the treasury to establish regulations 
to carry out the law, and thereunder the 
treasury circular of 20th April, 1833 (Book 
of Treasury Circulars, 71), directs that, as to 
articles subject to specific duties, the com- 
parative ad valorem rate, under the act of 
1833, is to be calculated according to the 
system of the law of 1832, and other laws 
imposing ad valorem duties. It is conceded 
by the defendants that where the duties are ad 
valorem, all charges are included in the ap- 
praisement, but they contend that in estimat- 
ing the comparative ad valorem rate as to ar- 
ticles subject to specific duties, it is merely on 
the value of the article itself; this we deny, and 
insist that an ad valorem rate can mean but 
one thing, and be calculated in but one way. 
The defendants, in iheir sworn invoice, have 
themselves assented to the system adopted 
in this case, by giving us there the cost of 
the hogsheads as part of the charges in Cuba. 
Those charges being shown by the invoice, 
the only method of calculating the duties by 
the laws just cited, and by the treasury 
instructions under them, is to ascertain, first, 
the specific duties, next, what they would be 
at twenty per cent, ad valorem, including 
all charges except insurance, and then, if 
there is any excess in the former over the 
latter, to deduct four-tenths of that excess 
(being then in the fourth biennial period) 
from the whole amount of the specific duty, 
and charge the remainder thereof as the 
proper rate. This disposes of the first credit 
claimed. 

To the second credit defendants ask for, 
we reply, first, that it is covered by the same 
objections as the other, and, second, that the 
duties on which it is founded were paid 
voluntarily and cannot be recovered by the 
defendants, they having given no proof of 
compulsion or protest. Act March 3, 1839, 
§ 21 (9 Bior. & D. Laws. 1012 [5 Stat. 348]); 
Mowatt v. Wriprht, 1 Wend. 355; Clark v. 
Dutcher. 9 Cow. 674; JLowry v. Bourdieu, 
Doug. 470; Ripley v. Gelston, 9 Johns. 201; 
Greenway v. Hurd, 4 Term R. 553; Whit- 
bread v. Brooksbank, Cowp. 69; Brisbane v. 
Dacres, 5 Taunt. 144; Bank of U. S. v. Bank 
of Washington, 6 Pet. [31 U. S.] 8. 

Mr. Cadwalader, for defendants. 

Our defence in this case is founded on a 
belief that there has been an overcharge of 
duties on this importation, amounting to 
$131.61, which has arisen from a mistake in 
the method of calculating the comparative 
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ad valorem rate, and therefore, while we 
admit the execution of the bond, we claim 
» to set off against it hoth the sum of §63.80%, 
-one-half that overcharge, and also one of 
§345.22, heretofore paid by these defendants 
under similar circumstances. The methods 
of imposing duties on imports are two: ad 
valorem and specific. Under neither system 
has it been the policy to charge a duty on 
the packages containing the article import- 
ed—indeed, in some instances, it has been the 
policy to encourage certain descriptions of 
packages— and under the specific system the 
duty is expressly charged on the goods them- 
selves. Under the ad valorem system, how- 
ever, it was enacted that all charges but 
that of insurance were to be included in the 
estimate of value; this soon gave rise to 
great dissatisfaction, which was finally set- 
tled by the adoption of the compromise act 
of 1833, by which duties were gradually re- 
duced to a horizontal scale of twenty pet- 
cent on their home value, and this reduction 
is to be accomplished by comparing the spe- 
cific rate with one of twenty per cent, on 
the value, and regulating the former by the 
latter. The question here simply is whether, 
in calculating the rate on the value in order 
to ascertain the amount of specific duty to 
be charged, we are to include the cost of 
packages, although it is admitted that they 
are not chargeable with specific duties. The 
process at the custom-house is to calculate 
the specific duty on the article itself, and an 
ad valorem duty on the article and the pack- 
ages containing it; thus, while the law of 
1833 directs a reduction of four-tenths when 
the duties exceed twenty per cent, on the 
value of the article, the officers manage to 
add to the duty four-tenths of twenty per 
cent, on the value of the package. The law 
says that the specific duty shall bear a cer- 
tain proportion to twenty per cent, on the 
value of the article, but the custom-house 
construes this to mean, not the real value of 
the article, but a fictitious value, assigned 
to it according to a peculiar system, adopted 
where the duties are not specific but ad 
valorem. In this case they gain for the 
United States thereby, four-tenths of twenty 
per cent, on nearly $1,700 more than the real 
value of the molasses. 

It is admitted by the district attorney that 
the packages themselves are not dutiable. 
But he also says that, since the act of 1S33, 
the policy of the government has been to 
bring the duties to an ad valorem standard. 
That is true and not true. The policy, since 
then, certainly was to come to a duty on the 
value, and in facilitating and regulating that 
process to have a constant reference to the 
value of the article, but not to the foreign 
value. The law of 1833 has reference to the 
real value of the article, "the value thereof" 
is its expression; but the term *'ad valorem" 
has a peculiar meaning attached to it by the 
reven ue laws. It means something more 
than the intrinsic ^alue of the article: it is 
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that value with an addition. The officers of 
the custom-house, however, construe value 
and ad valorem as the same thing, thereby 
indirectly defeating the intent of the law, 
and preventing the specific duty from bear- 
ing the prescribed proportion to twenty per 
cent, on the value of the article. The act 
of 1832 itself, which the district attorney re- 
lies upon to support the custom-house method 
of calculation, plainly recognizes this differ- 
ence of meaning. In the second section, it 
speaks of the value of wool under which it 
shall be free of duty, and in the fifteenth 
section, directs various charges to be added 
to the value to appraise the ad valorem rate. 
This distinction may also be seen in the 
eighth and ninth sections of the act of 19th 
May, 1828 (4 Story's Laws, 2110-2118 [4 
Stat. 273]). It seems clear therefore that 
the twenty per cent, of the act of 1833, can- 
not be ad valorem, but on the value—the 
intrinsic value— of the article. 

We are not to be governed in our construc- 
tion of the laws by the directions of treasury 
circulars. The act of 1832 certainly allows 
the secretary of the treasury to make regu- 
lations for carrying the laws into effect, but 
it requires that it must be "not inconsistent 
with law;" and such has been the decision 
of our courts. Karthaus v. Frick [Case No. 
7,615], in the circuit court of* the United 
States for the Maryland district; Elliott v. 
Swartwout, 10 Pet. [35 U. S.] 137. Both our 
claims for credit or set-off rest on these rea- 
sons, but the second is met by the additional 
objection that it was a voluntary payment 
without protest, and is, therefore, not re- 
coverable against the United States. We re- 
ply that there is evidence of a protest to 
go to the jury, and that it was not a volun- 
tary payment. It was required as a pre- 
liminary to entry, and was exacted colore 
officii, and is therefore not voluntary, and 
may be admitted as a set-off. Act March 3, 
1707, §§ 3, 4,-1 Story's Laws, 404 [1 Stat. 
512]; U. S. v. Wilkins, 6 Wheat. [19 U. SJ 
144; U. S. v. Bank of Metropolis, 15 Pet. 
[40 U. S.] 377; Elliott v. Swartwout, 10 Pet. 
[35 U. S.] 137; Morgan v. Palmer, 2 Barn. 
& C. 729; Ripley v. Gelston, 9 Johns. 209; 
Clinton v. Strong, 9 Johns. 377. 

H. D. Gilpin, for defendants. 

This is a simple case of construction of 
language, by which we are to infer the in- 
tention of congress. In cases where two con- 
structions may be given, the United States 
uniformly and on principle adopt that which 
will produce the most duty, nor is such a 
course open to any great blame so long as 
the decisions of courts are, as they have 
been, generally adverse to the construc- 
tion adopted by government. The construc- 
tion of the various laws affecting this im- 
portation which the custom-house has atlopt- 
ed produces a duty to the United States of 
$1,585.65, and that which the defendants 
think right gives them but $1,454.04, being 
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a difference of $131.61, a small sum in itself, 
but involving, as the district attorney has 
truly said, the propriety of the payment of 
immense ones. Between these two construc- 
tions it is now to be decided. 

The whole question is as to the propriety 
of charging duty on the packages containing 
the molasses, the value of whicn was $1,645.- 
18; or, in other words, whether that sum is 
to he added to the value of the molasses. 
Under the laws regulating duties on tliis im- 
portation, they were to be charged at the rate 
of five cents per gallon thereon, provided that 
charge did not make the duty amount to 
more than twenty per cent, on the value of 
the article imported, and if it did exceed 
twenty per cent, on "the value thereof" then 
four-tenths of that excess was to be deducted. 
But the article imported was the molasses, 
not the package which contained it, and there- 
fore the value meant must have been that of 
the molasses alone. This is very apparent 
from the words of the act of 1833 itself, and 
also from its well-known intention to prevent 
complicated calculations, to fix a horizontal 
standard, and to reduce the duties. How far 
the duties would be reduced under the sys- 
tem of calculation adopted at the custom- 
house may be easily seen. Suppose an impor- 
tation of floar: 196 lbs. at a half cent per lb. 
would be 98 cents per barrel; the value of 
the flour is $4.50 and of the barrel $1.50, in 
all $6.00; but twenty per cent, on $6.00 is 
$1.20,— an increase of duty, not a reduction; 
while, on our system of calculation, the spe- 
cific duty being 98 cents, twenty per cent, on 
$4.50. the real value of the article, is 90 
cents,— a reduction of 8 cents per barrel. The 
distinction between "value*' and "ad valorem" 
may be seen from the opposite meanings at- 
tached to them in various acts of congress. 
Acts March 2, 1799 (1 Story's Laws, 626 [1 
Stat. 627]); 27th April, 1816 (3 Story's Laws, 
1588 [3 Stat. 310]); 20th April, 1818 (3 Story's 
Laws, 1680 [3 Stat 433]); 1st March, 1823 
(3 Story's Laws, 1884 [3 Stat. 729]); 22d May, 
1824 (3 Story's Laws, 1942 [4 Stat. 25]); 19th 
May, 1S28 (4 Story's Laws, 2113 [4 Stat. 270]); 
14th July, 1832 (4 Story's Laws, 2317 [4 Stat. 
583]). The act of 1832 offers us a strong case 
to show the error committed by the custom- 
house in construing the "value" of the article 
to be the same as that on which duty is as- 
sessed "ad valorem." By that act, wool, the 
value whereof does not exceed eight cents 
per pound, is free, but when its value is over 
eight cents per pound, it pays forty per cent, 
ad valorem; now if 100 lbs. of wool, worth 
seven and a half cents per pound, are import- 
ed in a wrapper costing fifty-six cents, and 
the value is taken by the custom-house sys- 
tem, this wool must pay forty per cent, duty, 
though it is really worth only seven and a half 
cents per pound, and therefore, by the express 
words of the law is free. 

Another objection to which this custom- 
house calculation is open is, that it really 
charges a duty of four-tenths of twenty per 



cent, on the packages, though it is admitted 
that they are not dutiable. It does indirectly 
what is forbidden if directly attempted. That 
such is itb real effect can be easily shown. 
We have seen that, while the custom-house 
deducts but $215.90 from the specific duty, 
as the required four-tenths of its excess over 
the twenty per cent on the value of the mo- 
lasses, the defendants would deduct $347.51, 
and that by this means the custom-house gives 
the United States $131.61, in addition to the 
specific duty, when reduced by four-tenths 
of its excess over twenty per cent, on the 
real value. What is this $131.61? "It is four- 
tenths of twenty per cent, on the value of 
the packages in which the molasses is con- 
tained. This is not denied. The custom- 
house calculation is, therefore, two operations 
combined in one, and when shown at length, 
will appear in this form: — 

Specific duty, at 5 cents per gall, on 

36.031 gab $1,801 55 

Value of the molasses. . . $4,663 82 
Twenty per cent, thereon 932 76 

Deduct four-tenths of this 20 per cent. 347 51 

Duty on molasses $1,454 04 

Value of the packages.. $1,645 18 
Twenty per cent thereon 329 03 

Add four-tenths of this twenty per 
cent 131 61 

Whole duty on molasses and pack- 
ages $1,585 ^> 

The action of the custom-house officers, 
therefore, is simply an imposition of duty for- 
bidden by law and decision. Karthaus v. 
Friek [supra]. 

For these reasons we claim to set off $65.- 
SO 1 ^, one-half the overcharge on this importa- 
tion. 

The second set-off we urge arises from past 
payments by the defendants of similar over- 
charges, and amounts to $345.22. The laws 
of the United States have been very careful 
to allow any equitable credits, provided they 
have been presented and disallowed at the 
treasury as these have been. Act Sept. 24, 
1789, § 26 (1 Story's Laws, 62 [1 Stat. 87]); 
Act March 3. 1797. §§ 3, 4 (1 Story's Laws, 
464 [1 Stat. 512]); U. S. v. Wilkins, 6 Wheat 
[19 U. S.] 144; U. S. v. Macdaniel, 7 Pet. 
[32 U. S.] 12, 16; U. S. v. Ripley, Id. 25; U. 
S. v. Fillebrown, Id. 48; U. S. v. Mann [Case 
No. 15,716]. If these charges were wrongful- 
ly imposed, there must be a right to have them 
refunded, and this right will found an equi- 
table set-off. It is said, however, that the 
payment of this amount was voluntary and 
without protest, and that as it could not be 
recovered under such circumstances, it can- 
not be set off. We answer:— That there is 
evidence for the jury, that the payment was 
not voluntary, and that there was a verbal 
protest; a written one being unnecessary. 
That there was no payment to the United 
States at all in strictness of law. The charges 
were illegal, and the officers of government 
may not receive any payment but such as is 
according to law; the money, therefore, was 
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never properly in the treasury. That a pay^ 
ment demanded and made under the instruc- 
tions of a treasury circular is by compulsion. 
That an erroneous payment to a public officer 
is never voluntary, and that, even if this were 
not law, where there is an evident error, and 
the question is between original parties, equi- 
ty will interfere. Dew v. Parsons, 2 Barn. 
& Aid. 568; Morgan v. Palmer, 2 Barn. & C. 
734-738; Ripley v. Gelston, 9 Johns. 209; 
Astley v. Reynolds, Strange, 915; Hunt v. 
Rousmanier, 8 Wheat. [21 U. SJ 215. As to 
Klliott v. Swartwout, it was not a- case be- 
tween parties having a right of mutual set- 
off, but it was against an agent for wrongly 
paying over. So of Bank of U. S. v. Bank of 
Washington, and the case in 9 Cow. 674. The 
act of 1839 was never intended to apply to 
set-off; it is a mere regulation of finances. 
The questions to be decided, then, are simply: 
what is meant by ''the value" of the article 
imported, and whether the law allows a 
charge of duty both on that article and on the 
package containing it. 

Mr. Watts, U. S. Disc. Atty., in reply. 

The defendants take two positions: First 
that "ad valorem" and "value" have a differ- 
ent meaning, and, second, that because the 
custom-house officers did not recognise this 
difference, the defendants were wrongfully 
obliged to pay excessive duties, which they 
now ask on equitable grounds to set off 
against the United States. Under the first 
position they claim credit for $65.S0^& under 
the second for $345.22. He who claims equi- 
ty must do equity. As to the second credit, 
the defendants, if they have been wrongfully 
charged, have been repaid by the consumers 
to whom they sold, and if they are now al- 
lowed to set off prior payments, will really 
have been twice paid the amount they set off. 
They are not out of pocket by their payments 
heretofore, and have no equitable position be- 
fore this court, at least so far as regards the 
claim for $345.22. Other objections also ap- 
ply to that set-off. which we shall take up 
hereafter. The other credit, for $65.80*4, is 
based upon an alleged misconstruction of law 
at the custom-house, and the assertion that 
"value" and "ad valorem," have different 
meanings. AYe think those expressions are 
identical; government thinks so, according to 
the treasury circular; people generally think 
so, according to the common use of the terms; 
the defendants themselves think so, according 
to their own invoice, which sets forth all pos- 
sible charges, except insurance, as part of the 
value. The intention of the act of 1833, was 
merely to make a reduction on the excess of 
, duty over twenty per cent ; not a reduction 
of specific duties; not to bring the duties at 
once to a low level, but to do so gradually. 
It is not denied that the reduction applies to 
duties on foreign imports, and it is fixed by 
law that the value of foreign imports shall 
include all charges except insurance. Un- 
doubtedly, before the act of 1S33, the value 
25KBD.CAS — 30 



of packages was not included in that of arti- 
cles which paid specific duties, but the law 
of 1833 changed this and prescribed a home 
valuation, which must include the value of 
packages, and other charges. 

The decision of Chief Justice Taney in Kart- 
haus v. Frick [Case No. 7,615], was under the 
law of 1S32, and decides, as we have said, that 
under that law no duty was chargeable on 
the packages containing goods liable to spe- 
cific duties. The act of 1833, however, im- 
poses duties on the value— ad valorem duties 
on articles before subject to specifics; it pre- 
scribes a new method of calculation founded 
on both systems, and a sort of mongrel be- 
tween them. Not being an act for specific 
duties, the decision in question does not apply 
to it. The fifth section expressly says, that 
its object is to reduce duties theretofore spe- 
cific, to a duty of twenty per cent, ad valo- 
rem. 

If we are right in this answer to the first 
set-off, we have also disposed of the otner, 
for both rest on the same argument; but, 
even should we fail in that, the second set-off 
is liable to other and graver objections. Be- 
side the want of equity we have before urged, 
we allege that it was a voluntary payment. 
The question on that is one purely of fact, 
and the jury will judge whether there has 
been any evidence of compulsion or protest 
worthy of notice. 

] RANDALL, District Judge (charging jury). 
1 This action was brought to recover the 
| amount of a bond dated June 30, 1841, con- 
ditioned for the payment of $793 on the 30th 
of December, 1841, that being a moiety r of the 
duties charged on a shipment of molasses 
imported by the defendants, in the brig Au- 
gusta, from Trinidad, Cuba, and entered at 
the custom-house on the day of the date of 
the bond. The execution of the bond is ad- 
mitted, but it is alleged that the amount of 
the duties has been improperly assessed, and 
the sum of §131.61, overcharged on this ship- 
ment. By the act of May 29, 1S30, it is en- 
acted, that from and after the 30th of Sep- 
tember, 1S30, the duty on molasses (which 
by the act of 1S2S was ten cents per gallon) 
should be "five cents for each gallon, and 
no more." By the act of March 2d, 1833, 
commonly called the "Compromise Act," it 
is provided that from and after the 31st De- 
cember, 1833, in all cases where the duties 
which had been imposed on foreign imports 
by the act of 1S32, for by any other act," 
should exceed twenty per centum on the 
value thereof, one-tenth part of such excess 
should be deducted; on the 31st of December, 
1835, another tenth; on the 31st December, 
1S37, another tenth; on the 31st December, 
1S39, another tenth; and from the 31st De- 
cember, 1S41, one-half the residue of such 
excess; and from and after the 30th of June, 
1S42, the residue of such excess. 

The controversy in this case arises out of 
the mode of ascertaining what was the value 
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of the molasses on which the duty is to be 
assessed. On the part of the United States 
it is alleged, that the value is to be ascer- 
tained in the same way that the value of ar- 
ticles subject to an ad valorem duty is as- 
certained; while the defendants contend that 
such is not the true construction of the act. 
That the term "ad valorem," as mentioned 
in the various revenue laws of the United 
States, charging a duty on imports, does not 
always mean the actual value of the article 
at the place of exportation, is evident from 
an examination of some of the acts. The act 
of 1S18, § 4 (3 Story's Laws, 1680 [3 Stat. 433]), 
directs that ad valorem rates of duty shall 
be estimated by adding twenty per cent to 
the actual cost thereof, if imported from or 
beyond the Cape of Good Hope, and ten per- 
cent on the actual cost if imported from any 
other place, including all charges, except 
commission, outside packages, and insurance. 
The acts of 1823, § 5 (3 Story's Laws, 1SS4 [3 
Stat. 729]), and of 1828 (4 Story's Laws, 
2117 [4 Stat. 273]), provide, that to the actual 
cost or value the same percentage shall be 
added, and as to the charges only excepts 
that of insurance. The act of 1832 (section 
15) directs that to the actual cost or value, 
all charges except insurance shall be added, 
but section 4 abolishes the addition of ten 
and twenty per cent. The seventh section 
of the act of 1832, directs that goods shall 
be appraised at their true or actual value, at 
Ihe time of purchase and place of exporta- 
tion, "any invoice or affidavit to the con- 
trary notwithstanding." The third section of 
the act of 1833, provides that from and after 
the 30th of June, 1S42. the duties required 
to be paid by law on goods, wares and mer- 
chandise, shall be assessed upon the value 
thereof at the port where the same shall be 
entered, under such regulations as may be 
prescribed by law: this section, however, 
was not in operation when these goods were 
imported. A letter of instructions from the 
secretary of the treasury, directing the mode 
of estimating duties under the law of 1833, 
has been given in evidence, and relied on by 
both parties, as supporting their view of the 
case: but such instructions, although they 
may be a justification for the officer enfor- j 
cing them, are not binding on the citizen, un- i 
less they contain a correct interpretation of 
the law. 

What, then, under these several acts of 
congress, was the true and legal duty charge- 
able on this invoice by the Augusta? It is 
said by the defendants that in addition to 
the value of the molasses, the custom-house 
officers have charged a duty of twenty per 
cent, on the hogsheads or casks in which it 
was contained. If they have done so, it is 
an error. 

The various acts of congress imposing du- 
ties on the importation of foreign merchan- 
dise, have always had reference to the pack- 
age, vessel or article in which such mer- 
chandise is imported, but in no instance have 



they imposed a separate or distinct duty on 
such article; thus, for instance, by the act 
of 1832, a duty of six cents per gallon is im- 
posed on red wines of France imported in 
casks, while the same wine imported in bot- 
tles is subjected to a duty of twenty-two 
cents per gallon. By the same act a specific 
duty is imposed on bottles; yet it will not be 
pretended that the wine imported in bottles 
shall pay a duty of twenty-two cents per 
gallon, and the bottles in which it is con- 
tained a separate and distinct duty. The 
distinction is, that wine in bottles is sold 
with the bottle, and is thus of greater value 
than wine in casks; the duty is charged on 
the article in the state or condition in which 
it is exported. 

Have, then, the duties on this invoice been 
charged on a sum greater than the value of 
the molasses at the time and place of ex- 
portation? The defendants contend that the 
duties are chargeable only on the first cost 
of the molasses, and if they could have ex- 
ported it at that price they are correct, and 
the charge for the hogsheads should not be 
added. But was the value of the molasses 
at the time of exportation no more than when 
purchased at the plantation? Could it have 
been exported without the hogsheads or 
casks? Did not its being placed in these in- 
crease its value to the extent of the sum 
mentioned in the invoice? If so, the. duties 
are correctly charged, as they are to be lev- 
ied on the value and condition at the time 
and place of exportation, and not on the 
original cost of the article in the interior of 
the country. But if the jury should think 
that, in addition to the value of the molasses, 
the custom-house officers have charged a dis- 
tinct and separate duty on the hogsheads, 
the defendants will be entitled to a credit on 
one-half of such excess in this suit, the bond 
being only for a moiety of the duties on this 
importation, and no part having as yet been 
paid. 

The defendants also claim an allowance 
for a similar charge, amounting to $345.22, 
on sugar and molasses imported in the Her- 
cules, which they have paid. If the jury be- 
lieve that the value of the sugar or molasses 
embraces all costs and charges at the place 
of exportation, including the costs of hogs- 
heads, barrels, boxes. &c. necessary to en- 
able the parties to export it, then it will be 
unnecessary further to consider the question; 
should they think otherwise, then a new 
question arises for their consideration, and 
that is, were the duties on this shipment paid 
voluntarily and without objection, in conse- 
quence of the parties mistaking the law; if 
they were so paid, they cannot be recovered 
back or deducted from the claim of the Unit- 
ed States. It has been argued that a pay- 
ment, to a public officer, cannot be considered 
as a voluntary payment, as he holds the com- 
pulsory power in his own hands: this may 
be so where the party paying objects, at the 
time of payment, to the propriety and legality 
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of the charge. It is not necessary there 
should be a formal written protest, hut there 
must be some objection, some notice that the 
claim is disputed, as the ground of objection 
or dispute may be removed or agreed to; but 
if paid without such objection, merely on a 
mistaken construction of the law, it is bind- 
ing and cannot be recovered back, or set-off 
against another demand. Was there then 
any such notice or objection by the defend- 
ants at the time of payment? The only evi- 
dence on their part is that of Mr. Newman, 
who says there was no formal protest, but 
Mr. Clement informed him there was a mis- 
take in calculating the duties, and that he 
(Mr. Clement) had been talking to Mr. Kern 
about it. Mr. Kern, who was a deputy col- 
lector, is since deceased, his testimony was 
not taken in his lifetime, and no witness is 
produced who heard the conversation. On 
the other side, Mr. Howell, deputy collector, 
Mr. Martin, the cashier, Mr. Bell, the ascer- 
taining clerk, and Mr. McAdam, the bond 
clerk, have all been examined, and each of 
them say they never heard of any complaint 
by the defendant, and Mr. Howell states that 
if such complaint had been made, it would 
have been within his peculiar duty to ex- 
amine it, but he knows of none. 

Still, this is a question of fact for the jury, 
and it is their province to decide it, the bur- 
den of proof being on the defendants. If 
you are satisfied that a duty was charged on 
the boxes or hogsheads, over and above the 
value of the sugar or molasses at the time 
and place of exportation, and that such ex- 
cess was paid by the defendants, they at the 
same time protesting or complaining against 
the justness or legality of the demand, then 
they are entitled to deduct the amount of 
such excess from the sum claimed in this 
suit. If, however, you believe that no such 
excess was charged, or if charged, that it 
was paid voluntarily and without complaint, 
it is binding on the defendants, and they will 
not be entitled to the deduction. 

On the 28th March, 1843, the jury returned a 
verdict for the United States against Clement 
for $851, Newman having been discharged under 
the bankrupt law. 
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UNITED STATES v. CLEMENTS. 
[2 Cranch, C. C. 30.] i ^ 

Circuit Court, District of Columbia. Nov. 

Term. 1811- 

Bastakpy— Recognizaxce— How Takes. 

A recognizance in a case of bastardy cannot he 
taken by a justic( of the peace, in Virginia, un- 
less upon the application of the overseers of the 
poor. 

This was a recognizance taken by a justice 
of the peace in Alexandria in a case of bas- 
tardy. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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E. J. Lee, for defendant, moved the court 
to quash it because it was not taken at the 
request of the overseers of the poor, accord- 
ing to the act of assembly of Virginia of 26th 
December, 1792, p. 1S3, § 13. 

THE COURT (THRUSTON, Circuit Judge, 
absent) ordered the recognizance to be dis- 
charged, unless the overseers of the poor 
should appear at this term and show cause 
to the contrary. 
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UNITED STATES v. CLEMENTS. 

UNITED STATES v. REID. 

[3 Hughes, 509; i Howison. Cr. Tr. 89.] 

Circuit Court, E. D. Virginia. May 19, 
1851. 

"Witness— Joint Indictment— New Trial— Affi- 
davit of JUKOKS. 

1. In join f indictments one of the accused is 
not a competent witness for the others, unless he 
have been acquitted. 

2. On motions for new trial in criminal cases 
affidavits of jurors ought not to he received to 
impeach their own verdict. 

On the 4th of February, 1850. the schooner 
J. B. Lindsey, Captain S. S. Riggs, came into 
the port of St. Thomas, West Indies, with 
signals of distress, and on landing, the cap- 
tain and two men, who composed the whole 
crew, reported that while at sea near Trini- 
dad, the mate, John Heeney, and a passenger 
named John Walker, had been murdered by 
two of the crew, named Edward Clements 
and Thomas Reid, who had afterwards left 
the schooner in an open boat, and they were 
supposed to have landed somewhere on the 
Spanish main. The American commercial 
agent at St. Thomas, Charles H. Delavan, 
i Esq., took prompt measures for their discov- 
ery and arrest. He had handbills printed 
and extensively circulated in which the men 
were described, and a reward of two hun- 
dred dollars was offered for their apprehen- 
sion. Mr. Delavan addressed 'a letter to 
Louis Baker, Esq., American consul at La- 
guayra, Venezuela, inclosing one of the hand- 
bills, and earnestly asking his attention to 
the subject. In a very short time the fol- 
lowing letter was received by the chief of 
police at Laguayra from the custom-house 
officer at Higuirote, a small port on^the At- 
lantic, not far from Laguayra: "(i'ninsla- 
tion.) Custom-House, Republic of Vene- 
zuela, Comptroller's Office. Higuirote, Feb- 
ruary 11th, 1S5U The Mayor of the County, 
Laguayra: I have passed to the honorable 
secretary of state on this day, under the 
number of 73, a communication where I in- 
form him that a boat had reached this port 
with two Englishmen, who stated they came 
from Maracaibo in five days of navigation, 
and as they have not presented any docu- 
ment that will justify what they say, or the 

i [Reported by Hon. Robert W. Hushes, Dis- 
trict Judge, and here reprinted by permission.! 
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place tliey started from, and it being very 
strange that a small boat should have made 
such a long navigation as that from Mara- 
caibo to this port, and luring stated that 
their voyage was for Laguayra, this custom- 
house has ordered the two Englishmen to 
pass to the port of Laguayra in the Vene- 
zuelan sloop. St. Johns, captain Elestino 
Ganis, and that they be presented to the 
mayor, so that they may be examined, and 
that their consul may make convenient inves- 
tigation, for no civil authority whatever is in 
this port now that could' do it The boat, with 
it appurtenances, remains in this port, which 
you will dispose of, though said Englishmen 
have offered it for sale for the sum of forty 
dollars. I remain your obedient servant, 
Juan Jose Ferrai." 

When these men arrived in Laguayra, Con- 
sul Baker saw them, and, comparing them 
with the description in the handbill, was 
convinced they were the same therein men- 
tioned. He immediately wrote to Mr. Dela- 
van, who communicated with Commodore 
Parker, of the United States West India 
squadron, and the sloop-of-war Germantown, 
commander, Charles Lowndes, was sent to 
Laguayra. In the meantime, by request of 
Mr. Baker, the boat, with two pistols, a 
dirk knife, and some other things found in 
it, was sent from Higuirote to Laguayra. 

On the arrival of the Germantown, Lemuel 
Franklin and James Jackson, two of her 
crew, recognized the two men as Edward 
Clements and Thomas Reid, with whom they 
had served aboard the United States slo'op 
Saratoga at Norfolk. Judicial examinations 
were made by the Venezuelan authorities; the 
tribunal of justice took the depositions of 
witnesses, and certified them to the office of 
the American consulate. In one of, these 
depositions James Jackson testilied: "Que 
habiendo ahora dias ido a la carcel le pre- 
guntaron duos individuos que se decia a bordo 
de ellos; que si sabia lo que les harian; que 
el esponenle entonces les pregunto si era 
cierro que habian matado el piloto y el pasa- 
jero. y Clements le contesto; qui si no ha- 
biera sido por tres botellas di brandi que 
tenian a bordo no habiera sucedido nada; 
poro como el piloto le pego con un pasador, 
lo mato con un cuchillo; que entonces el 
pasajero corrio a auxiliar al piloto, y como 
estuviese Reid gobemando el timon lo dego, 
y corrio sobre el pasajero y lo hecho a el 
agua;" que el declarante, "then asked them 
if they had wounded the captain, and they re- 
plied they did not know he had been wound- 
ed; they had no such intention, as the cap- 
tain was a very good man." On the 10th of 
April, 1S50, by order of the president of the 
republic, transmitted through the governor 
of the province, the two men were placed at 
the disposal of Consul Baker, together with 
the boat and its accompaniments. The Ger- 
mantown sailed with them for the United 
States, and on the 5th of June, 1850, they 
were brought into Norfolk by the United 



States steamer Vixen, lieutenant command- 
ing, Ward, to whom they had been transfer- 
red from the Germantown. After examina- 
tion they, the two men, were sent to Rich- 
mond for trial in the United States circuit 
court. 

William T. Joynes, U. S. Dist. Atty., for the 
prosecution. 

William P. Byrd, William A. Cocke, and 
Joseph M. Carrington, for Clements. 

Wednesday, November 27th, 1S50. 

The prosecution was under the act of con- 
gress, 30th April, 1790, art. 3168,— Gord. Dig. 
929. 930 [1 Stat. 112]: "If any person commit 
upon the high seas, or in any river, haven, 
basin, or bay, out of the jurisdiction of any 
particular state, murder or robbery, or any 
other offence which, if committed within the 
body of a county, would, by the laws of the 
United States, be punished with death; or if 
any captain or mariner of any vessel shall 
piratically and feloniously run away with 
such vessel, or any goods or merchandise to 
the value of fifty dollars, or yield up such 
vessel voluntarily to a pirate; or if any sea- 
man shall lay violent hands upon his com- 
mander, thereby to hinder and prevent his 
fighting in defence of his ship or goods com 
mitted to his trust, or shall make a revolt in 
the ship, every such offender shall be deem- 
ed, taken, and adjudged to be a pirate and 
felon, and being thereof convicted, shall suf- 
fer death; and the trial of crimes committed 
on the high seas or in any place out of the 
jurisdiction of any particular state, shall be 
in the district where the offender is appre- 
hended, or into which he may be brought.'* 

The indictment contained five counts, char- 
ging the prisoners jointly with the murder of 
John Heeuey, on the 27th of January, 1850; 
the murder was charged as done "piratically, 
wilfully, feloniously, and of their malice 
aforethought," on the high seas, not within 
the jurisdiction of any state, or of any of the 
United States, but within the jurisdiction of 
this court. (1) The first count charged the 
murder as committed with a pistol, dischar- 
ged by Reid, Clements present, aiding and 
abetting. (2) The second charged the mur- 
der as committed with a pistol discharged by 
Clements, Reid present, aiding and abetting. 
(3) The third charged the murder as commit- 
ted with a dirk, held by Reid, Clements pres- 
ent, aiding and abetting. (4) The fourth 
charged the murder as committed with a 
knife held by Clements, Reid present, aid- 
ing and abetting. (5) The fifth charged the 
murder as committed by both, with instru- 
ments and weapons to the (grand) jurors un- 
known. The indictment farther said, tlint. 
the Eastern district (Fourth circuit) of Vir- 
ginia, is the district and circuit to which the 
accused were first brought. 

The prisoners elected to be separately tried, 
and the case of Edward Clements being 
ready, his trial proceeded. He appeared to 
be from twenty-five to thirty years old, had 
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light-brown hair, high cheek bones, light-gray 
eyes, and rather well-shaped features; his 
height was probably five feet nine inches. 
He pleaded "not guilty" to the indictment. 
The arraignment was joint, and each pris- 
oner pleaded the same plea. 

THE COURT (HALLIBURTON, District 
Judge). A question may arise as to the mode 
of obtaining the jury. I am of opinion that 
I might proceed according to the law now in 
force in this state, but as it has been hereto- 
fore held in full court that a prisoner is en- 
titled to his peremptory challenges, and as I 
do not wish, sitting alone, to change the rule, 
I will allow the usual number of peremptory 
challenges, and then proceed to organize the 
jury according to the existing state law. 
This course will be most favorable to the ac- 
cused. 

The following were the jury: Peter Crew, 
Robert P. Richardson, Leonard Slater, W. L. 
McMinn, J. B. Dupuy, John A. Lancaster, 
William Boothwright, John D. Shell, Alex. 
Garrett, Charles Stebbins, Peyton G. Bayley, 
B. M. Porter. 

For the United States: 

Solomon S. Riggs, sworn.— I was captain of 
the schooner J. B. Lindsey during the past 
winter; the, prisoner was on board as a 
sailor before the mast. On the 27th day of 
January, Sunday morning, we came out to 
sea from Port of Spain, Trinidad; we got out 
between S and 9 o'clock in the morning; 
things went on pretty well during the day; 
that afternoon a pistol was fired on deck; I 
was lying in my berth; I was alarmed and 
went on deck, and asked the mate what the 
pistol was fired for? He said he did not 
know, he would go forward and see. The 
mate, John Hecney, then went forward, and 
after awhile returned and said he would soon 
give me an account of it. I went to my 
cabin; in a short time the mate handed me 
two pocket-pistols; I took them and said: 
"They are more of men than I took them to 
be." My watch was out at S o'clock; Clem- 
ents and Castello were in my watch; Reid 
was in the mate's watch, which was from S 
to 12. Before I left the deck I said to Clem- 
ents: "Keep a good lookout, will youV" He 
spoke kindly and said: "Yes, sir." It was a 
fine moonlight night; I left the passenger, 
John Walker, at the wheel; the mate was 
also on deck; I went to the cabin and turned 
into my berth. Between 10 and 11 o'clock I 
was awakened by a sound— it may have been 
a pistol-shot or a shrill scream. " I jumped 
up, caught in my hands two small pocket- 
pistols, and ran upon deck; the cabin had 
two doors, each opening to the stern; the 
starboard door was shut; the larboard open. 
When I got on deck I saw persons on the 
starboard side running forward, half bent, 
between the cabin-house and the side of the 
schooner. I found the mate lying by the 
wheel, a stream of blood running from his 
body to the larboard; he was groaning and 
crying: "Lord! have mercy on me!" I tried 



to encourage him and to get him into the 
cabin; presently I heard some persons run- 
ning aft on the larboard and starboard sides 
of the cabin-house; I don't know who was on 
the starboard, but the man on the larboard 
was Reid; I saw him, and saw the flash of 
his pistol as he fired at me; I felt myself 
hurt and staggered back, and fired my left- 
hand pistol, but missed him; I got into the 
cabin and sought to close the door; the cook 
was with me; I found my shirt bosom was 
all bloody; immediately afterwards three 
heavy blows were struck on the starboard 
door, and a voice, which I took to be Clem- 
ents's cried: "Cook! come out and be mur- 
dered!" I think this was only to draw my 
attention, for instantly Reid again fired at 
me through the open door; I returned his 
fire, and when the smoke cleared I saw him 
lying on the deck; I think my ball struck 
! him somewhere between the mouth and the 
1 eyes. I said to the cook: "I have got one 
down," and I think I said: "Now don't $*ou 
look pretty, you old pirate," or something like 
that; I told the cook to look for my powder; 
I thought it was in my chest, w*hich was 
opened, but presently I found it in my pock- 
et, and loaded both my pistols; in the mean- 
time the man lying on deck got up and went 
away; the cook took the two little pistols 
that had been handed to me by the mate, 
and loaded them. I put some brown paper 
on my throat and breast, and drank vinegar 
during the night; I bethought me of a small 
after-cabin, behind and lower than the chief 
cabin; I said to the cook we would get in 
there and defend ourselves; I slipped aside 
the slide, and got in and left the slide open 
one or two inches. We staid there until after 
day. Some one came on the top of the cabin- 
house; I went into the cabin and tried to 
shoot him through the stovepipe hole, but I 
could not get a chance, and could not see 
who it was. The cook and I remained in the 
! cabin and after-cabin during Monday. In 
the afternoon I saw Clements in the forecas- 
tle; I could see through the run, under the 
cabin-deck, and a plank was off the bulk- 
head of the forecastle; about dusk, the cook 
was in the after-cabin; he cried out: "Cap- 
tain! they are coming aft;" I heard one of 
his pistols snap, and then he fired another; 
we heard a noise in the hold; after awhile 
the cook came out and loaded his pistol, and 
we kept guard over the open (larboard) door. 
The next morning (Tuesday), at about day- 
break, we saw some birds, "large landbirds," 
sitting on the taffrail; thinking from this 
that nobody could be near, the cook stepped 
out and shut the door, and we secured it • 
with a lanyard. After this we heard a pis- 
tol fired in the hold, the ball from which, as 
I afterwards found, struck the forward bulk- 
head of the cabin. About 9 o'clock I looked 
through a crack in the forward folding door 
of the cabin, and saw Clements walking up 
and down from the mainmast forward with 
a horse pistol in each hand. He was too far 
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for me to shoot him. I did not then see Reid, 
but after awhile I saw him on deck, with 
his face tied up in a handkerchief and a pis- 
tol in each hand. Presently I heard Clements 
cry out to me: "Give us the boat; if you 
don't give us the boat we will scuttle the 
vessel." I made no reply that I remember. 
In a short time the man Castello came aft 
with a cutlass in his hand to the starboard 
cabin-door, and said something; I did not 
hear what he said, I was so eager to shoot 
him; I raised up the binnacle door and lev- 
elled my pistol at him, close at his head; the 
pistol snapped! Castello left and went for- 
ward. The boat was hanging astern at the 
davits; Clements cried out: "What do you 
say, can we have the boat?" I said: "Take 
the boat if you will go off and leave us 
alone." He asked: "Won't you shoot us?" 
I said: "No, I will not shoot you," but never- 
theless I intended to shoot them through the 
binnacle-holes when they came aft; I 
thought, under the circumstances, I was jus- 
tifiable in doing this. As they came aft, I 
saw Reid with his face tied up and a pistol 
in each hand. Clements and Castello had no 
arms that I saw. One whom I did not see 
shut the binnacle-slides with the muzzle of a 
pistol, so I could not see them; I heard the 
boat fall into the water; they carried her 
forward. Through the crack in the forward 
cabin-door I saw them take two coffee-pots 
and a tea-kettle and a pan from the galley, 
and I saw them cut the foot-rope of the 
square sail yard. I sat on my chest feeling 
very sad. I suspected that they would scut- 
tle the vessel. I heard two blows struck, and 
thought they were scuttling her. I said to 
the cook, that if they scuttled her we would 
rush on deck and kill or be killed— that was 
our only hope. After this, all was quiet for a 
time; I heard some one running aft; it was 
Castello; he seemed frightened; he said: 
"Captain, the boat is astern!" He pulled at 
the door; I said: "If you pull open that door, 
I will kill you, if my pistol will fire." He 
pushed aside one of the binnacle-slides and 
said: "Captain, the boat is astern, if you 
don't believe me, look out!" I ordered him 
forward; he obeyed and then I opened the 
door and saw the boat about three hundred 
yards astern with Clements and Reid in it. 
I came out, and as Castello approached me I 
presented both my pistols at him, and said: 
"Your life is in my hands." He said: "Cap- 
tain, I am innocent of this killing." (Stop- 
ped by prisoner's counsel.) I asked if he had 
any arms. He said he had one pistol, which 
he gave to the cook, who fired it off to lee- 
ward. The boat seemed to be pursuing us; 
we got up part of the mainsail and got under 
way; the last I saw of them and the boat 
they were bearing off easterly. Our schooner 
was of 119 tons, and with only two men and 
myself disabled we had much difficulty, but 
we got safely into St. Thomas. 

By .Toynes.— Reid, the mate, and the pas- 
senger were on deck when I went below 



Sunday night; I saw Walker at the wheel at 
8 o'clock that night, and have never seen 
him since. I saw Clements in the forecastle 
Monday. The cabin-house is above the deck, 
and from its forward door you could see the 
whole deck forward. A pistol was fired 
Tuesday morning. Clements was walking 
backwards and forwards from the mainmast; 
he had two horse-pistols (here two were pro- 
duced), these are like them. The binnacle 
for the compass is abaft the cabin and has 
lights, so that when the hanging door inside 
is open the cabin is lighted from the binnacle. 
The aft larboard door had been hooked back, 
and remained open until Tuesday morning; 
before it was closed we had seen large birds 
sitting round on the taffrail, probably drawn 
by the body of the mate, which was be- 
coming offensive. After the boat was near- 
ly out of sight I had the body moved; it 
looked badly and was very offensive; I did 
not examine the wounds; I felt badly; it is 
probable the rudder ropes had chafed the 
legs, they had black marks upon them. I 
told Castello to sew him up in a hammock, 
and put a bag of sand to his head and feet. 
I read a prayer over him, and told them to 
commit him to the deep. I turned my back 
and did not see them. I never saw Castello 
during the affair until Tuesday morning. 
There were but two men in the boat; they 
were Clements and Reid. I got on deck 
about 10, and at 12 o'clock got an observa- 
tion of the sun; I think my latitude was 
13° 32'. When I left the deck Sunday night 
we were under mainsail, foresail, jib, and 
flying jib; when I came up the foresail was 
hanging, torn to pieces; I suppose the peak 
lashing gave way, and the throat lashing 
held on, and so, the gaff dropping, the sail 
swayed from side to side and was torn. 
The .T. B. Lindsey hails from Norfolk, and is 
owned by Daniel E. Simonds. of Norfolk, 
William W. Simonds, of Elizabeth City, and 
Wallace Bray, of North Carolina. 

Cross-examined by Byrd.— There were 
seven persons on board at S o'clock, Sunday 
night, Heeney, Walker, Reid, Clements, Cas- 
tello, Smith the cook, and myself. When I 
was aroused and came on deck, I do not 
know how many persons were running for- 
ward on the starboard; I did not see Cas- 
tello; the cook was in the cabin; I was in 
such circumstances of excitement that I 
could not tell how many persons were on 
the starboard. 

Cross-examined by George Blow.— (Mr. 
Blow had been counsel in Norfolk and at- 
tended during part of the trial, but did not 
stay to argue the case before the jury.) T 
shipped Reid and Clements at Elizabeth 
City; I had found Castello aboard the J. B. 
Lindsey when I took her; she had just re- 
turned from Boston. Reid and Clements act- 
ed well in the cruise to Trinidad; I liked them 
and spoke highly of them. At Trinidad they 
went ashore, and two black men came along- 
side and said these men had sent them to 



[25 Fed. Cas. page 471] 



(Case No. 14,817) U. S. v. CLEMENTS 



work in their oUces. The day we sailed, a 
white hoy, about eighteen years, old, was 
brought aboard without my knowledge; 1 
thought it wrong and had him sent off. Clem- 
ents after that offered to pay his passage; 
he said he was an acquaintance of his, and 
he wanted him to go to the United States; 
Clements and Reid went ashore with this 
boy. We ballasted the 26th; I thought they 
looked and acted "a little suspicious" then; 
when the mate handed me the two pistols, 
Sunday afternoon, and I said "they were 
more of men than I thought,'* I little thought 
they had a chest almost full of arms; I 
don't say a chestful, but I think five pistols 
are part of a chestful at least. When I ran 
out I was in my drawers, bareheaded and 
barefooted, with a pistol in each hand; I 
was alarmed because of the noise, and be- 
cause I heard a man crying, "Lord I have 
mercy on me." I can't tell anything of the 
distance between the wheel and the house; 
the cabin floor was three steps under deck, 
and the top was high enough for a man to 
stand upright with his hat on; the larboard 
door was fastened back by two nails, one 
in the door and the other in the house. No, 
sir, I did not fire my pistol first at the man, 
at the corner of the house; he tired first; I 
fell back upon the wheel; I did not strike my 
throat on the nail in the door; I do not know 
that the surgeon of the Germantown ever 
examined me; when the pistol was fired, I 
did not think I was shot by the ball; I 
thought it probable 'twas the powder; I 
have never felt the ball, but it may have 
clipped my neck. At 10 o'clock I suppose 
Reid ought to have been at the wheel; with 
the sail that I left on the schooner if the 
wheel had been left she would probably have 
run up into the wind's eye, and shaken; I 
did not hear anything of this sort while in 
my berth. When Castello came to the door 
with the cutlass in his hand, I did not trust 
him. We found a mashed ball in the cabin, 
which had passed through the lid of my 
chest; I have no doubt this was the second 
ball of the two that Reid fired at me. 

Re-examined by Joynes.— I did not find any 
more pistols, but saw balls which were 
brought to me from the forecastle— they 
were large; the mashed ball we found had 
too much lead la it to have been a pocket- 
pistol ball. After I had shot Reid and he 
fell, Clements cried out: "Give us the boat." 
I told him he should not have her, I 'wanted 
to shoot another of them. I felt encouraged 
having Reid down. I bought these pistols 
in Trinidad; I felt suspicious after the lad 
was found aboard, and I heard— (stopped.) 
I bought them because I felt suspicious. At 
Elizabeth City. Clements and Reid came 
aboard together, and Clements asked if I 
could give them a berth; I told them I could 
give one; he said one could not go without 
the other, so, as another man whom I had 
expected had not come. I shipped them both. 
The mate, when I found him wounded, made 



no statements as to who did it. The J. B. 
Lindsey sailed under the "Stars and Stripes." 
We went into St. Thomas with colors at 
half-mast and Union down. Many persons 
boarded us, the American consul among 
them. 

Thursday, November 2Sth, 1850. 
Thomas Castello, sworn.^-I was aboard the 
J. B. Lindsay. We sailed on the 27th of Jan- 
uary, which was Sunday, from Five Islands, 
Port of Spain. In the afternoon, between 
two and four o'clock, while I was at the 
wheel, a pistol was fired forward. Captain 
Riggs was lying down in his berth; he came 
on deck and said something to the mate; 
the mate went forward; I looked forward and 
saw Clements with a small pistol in his 
hand, and one of his fingers was bleeding. 
In a short time Clements came up and gave 
the mate two small pocket-pistols, and said: 
"I am very much obliged to you." Nothing 
else occurred till about eight; Clements was 
at the wheel from six to eight. At eight the 
passenger, John Walker, took the wheel. I 
went forward, and Reid and Clements stood 
just about amidships; they had a bottle and 
very politely asked me to take something to 
drink; I took the bottle but did not drink 
anything. I went to the forecastle and turn- 
ed in to sleep. Some time during the night 
I was awakened, I suppose, by the noise of 
pistols; I can't say what time of night it 
was. I got out of inv berth and was going 
on deck, but fouud the forecastle doors shut; 
in this hot climate I generally slept with 
them open. I made some noise and tried to 
open them, but found them fastened. Pres- 
ently Clements came to the forecastle with 
a pistol in his hand, and said if I would stay 
below and make no noise I would not be 
hurt. I did not then see Reid, but he came 
afterwards and told me to keep up a good 
heart, I should not be hurt; Clements came 
and talked the same way, and they kept 
running, first one and then the other, to the 
forecastle to see if I 'was there. I tried to 
get out by knocking a plank off the bulk- 
head of the forecastle, which had been start- 
ed at sea, but finding I could not £ass I lay 
down in my berth and took it coolly. Soon 
afterwards Reid came into the forecastle and " 
said: "My God! I am shot;" Clements came 
directly afterwards, and stood on the steps; 
Reid said: "Go on deck and avenge my 
death, shoot somebody!" Then he said: 
"My pistol-ball, which I fired at the captain, 
was enough to knock down a horse, and yet 
his ball knocked me down." After awhile he 
said he did not believe he was as much hurt 
as he thought he was, and he got up, tied 
a handkerchief round his face, and' went on 
deck. I then asked Clements what this row 
had all been about; he told. me, after I came 
into the forecastle, Captain Riggs came on 
deck and told him to sway up the sails; he 
said he would do it about 12 o'clock; then 
Captain Riggs told the mate to knock him 
in the head with a handspike. Clements 
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then asked uie what 1 was willing to do; be- 
fore I could answer Reid called Clements on 
deck; nothing further occurred until Mon- 
day morning; I continued in the forecastle 
until, about 8:30 or 9 o'clock, they told me I 
could come on deck When I came up I saw 
the passenger, John Walker, lying in a pool 
of blood between the mainmast and the 
galley; I judged he was dead; Clements and 
lipid both had arms; each had a large pistol, 
and a cutlass was lying near; a small pistol 
was on one of them; Clements and I had 
quite a long conversation; I asked him who 
killed the passenger; he said— (here Byrd ob- 
jected: We are not now on the alleged mur- 
der of Walker but of Heeney. The court 
said it was admissible evidence as part of the 
res gestae and as illustrating the motive 1 !— 
that Reid stabbed the passenger, and that 
he came very near getting Reid overboard 
and would *have but for his assistance. I 
asked him where was the mate; he said he 
was abaft the house, dead! I asked who 
killed him; he said: "Reid stabbed him and I 
fired a pistol at him." Clements then told 
me that if 1 tried to go aft Captain Riggs 
would shoot me as quick as he would them. 
He then said that they wanted me to have 
nothing to do wifli the killing until they had 
killed the captain, then I was to kill Smith, 
the cook. He asked me if I was willing to 
join them and not try to go aft. To save my 
own life I told them that I would; our con- 
versation stopped there. Nothing remarka- 
ble occurred till about 1 o'clock, when Clem- 
ents asked me to help to bring the pas- 
senger forward; T went and helped; he was 
dead; Clements cut both the pockets of his ' 
trowsers out; then- was nothing in them but 
a piece of tobacco and a knife. Clements 
asked me to help to put him on the rail; I 
helped, and when the body was on the rail 
he took him by both feet and flung him over- 
board. In the afternoon they asked me 
what I thought they had best do; I told them 
I thought the best thing they could do would 
be to take the boat and leave the vessel. 
Clements was the man who talked most, Reid 
had very little to say at any time. Towards j 
dark Clements told me he w T anted me to go I 
"down and get the boat-sails out of the hold; t 
we went down into the hold; a pistol was 
fired from aft; I was about abreast of the 
mainmast. We came on deck again. After- 
wards Reid went down into the forecastle; 
Clements took a seat not far from me and 
said he was going to sleep; he handed me 
a large pistol; 1 sat on the end of the wind- 
lass about an hour; I judged Clements was 
asleep; Reid was in the forecastle; I put the 
muzzle of the pistol within a few inches 
of Clements's head and pulled the trigger; 
the cap exploded, . but the pistol did not fire! 
Clements jumped up and asked me what I 
snapped at; I told him I thought I saw some- 
body aft. As soon as the cap went on!, Reid 
came on deck; Clements took the pistol and 
went into the forecastle; I don't know what 



he did; when he came up he and Reid sat 
down together and told me to go to sleep, 
but I did not! Nothing more occurred until 
Tuesday morning. We heard a noise in the 
cabin as if Captain Riggs was nailing some- 
thing; Clements said he would go ask him 
for the boat; he went down into the fore- 
castle and called to the captain, but we did 
not hear any answer that we could under- 
stand, and Clements could not understand 
either. He came on deck, gave me a cutlass 
(the same I had seen before), and told me to 
go aft and ask the captain for the boat. I 
went aft and asked Captain Riggs to let me 
come into the cabin; he made no answer; I 
suppose he could have shot me, as my head 
was where he might have blown it all to 
pieces. I heard no pistol snapped. I went 
aft and told them the captain said they might 
have the boat. Clements and I went down 
into the hold and brought up the boat-sail and 
rigging. He then took the fore peak-halliards- 
and made- them fast to the painter of the 
boat, which was hanging at the davits; he 
came forward and we then all went aft, and 
Reid got upon the house and shoved to the 
binnacle-slides; Clements and I cut the boat 
adrift; I used a small pocket-knife which I 
had; while we were there, Clements picked 
up from the larboard side of the deck a knife 
all covered with blood and handed it to 
Reid, who took it; no remark was made 
about it. Yes. sir, it was like this one, I 
think it was the same. (The knife shown in 
court was a dangerous weapon, with a dirk 
blade, about six inches long, fixed in the 
handle.) As soon as we cut the boat adrift 
we went aft and hauled her forward; the 
boat Avas on the starboard side; the schooner 
wxmld come up to the wind and touch and 
fall off again; she was in a manner hove to. 
Reid went below and handed up his and 
Clements's clothes, mine were not touched. 
Clements and ' I rolled the water-cask for- 
ward; they sent me into the galley to bring 
out coffee-pots, a tea-kettle, and any victuals 
that might be there; I went to the galley and 
brought out two coffee-pots, a tea-kettle, a 
pan, with hardly enough of provisions for 
one man for a day. They filled the coffee- 
pots and kettle with water; Clements went 
down into the forecastle, and while he was 
there I heard a pistol fired, I suppose, by 
him. He soon came out; he said: "We will 
commence scuttling the vessel, that will en- 
tice the captain out, and we will shoot him;" 
I did not believe he would do it; he was all 
talk and gas. Previous to this I had taken 
the axe and hidden it behind the water-cask. 
Reid went into the boat, Clements and I 
passed in their clothes and all the other 
things. Clements stood behind me with a pis- 
tol in each hand; I got over the rail; Clem- 
ents passed into the boat so far that he 
could not s^t back; I jumped back on board, 
seized the axe, and struck at the painter 
(boat-rope); the first blow I missed it— the 
second I cut it in two. I then fell down fiat 
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■on tlie deck, so that if they fired they might 
not slioot me, because of the bulwarks. They 
had asked me if I wanted my clothes. After 
lying awhile I rose and saw the boat astern; 
I went down into the hold, and sung out to 
the captain that I had cut the boat adrift, 
and she was astern. I heard no answer; I 
then went aft, turned aside the body of the 
mate, eased off the main sheet, and put the 
wheel amidships; then went to the cabin and 
said to Captain Riggs that the boat was as- 
tern; the captain came with a pistol and told 
he to go forward or he would shoot me; I 
went forward, eased off the jib-sheets, hauled 
them aft, and hoisted all I could of the fore- 
sail. I then walked aft; Captain Riggs and 
Smith were on deck, each with a brace of 
pistols; the captain said: "I have a great 
mind' to shoot you;" I told him I had nothing 
to do with the row, and stated to him what I 
have stated here to you. He asked if I had 
Arms; 1 gave him a small pistol which Reid 
had given to me; the cook fired it off. Some 
time afterwards the captain told me to take 
the body of the mate forward and sew it up 
in a hammock; one arm was in the sleeve 
of a large overcoat, the other sleeve was off; 
the coat was bloody and smelled badly; I 
took it off and hove it overheard. The mate's 
body was so offensive that I could not ex- 
amine it, but I saw clotted blood on the left 
breast and right side; it was swelled so 
much that I could not make a large navy 
hammock meet around it. The task made me 
so sick that I vomited. The sides of the ves- 
sel were covered with large birds, called 
"•boobies" in the West Indies; I did the best 
I could; I put a bag of sand at the head and 
one at the feet; the captain read a prayer, 
und Smith and I committed the body to the 
deep. 

By Joynes.— I next saw these men, Clem- 
ents and Reid, in the City Hall, Norfolk. I 
never saw them have arins before, except 
si small pistol; it is very common, however, 
for seamen to have a small knife, a dirk- 
knife, and a small pistol. The white boy 
Captain Riggs has spoken of, was at the 
Crown and Anchor. Port of Spain, Trinidad. 
Reid and Clements staid there; the mate 
and I sometimes went there; the boy had 
sometimes shown us round; he said he want- 
ed to go to the United States; mate told 
him perhaps, if he asked, the captain w T ould 
let him go. Reid and Clements came off 
Thursday night with this boy. I did not 
tell the captain, because I know that most 
rows and bad-blood aboard ship are caused 
T>y tales carried backwards and forwards 
between the forecastle and the cabin. The 
mate asked me if the boy was aboard; I 
told him to go and see. A black boy brought 
them off; I did not see any clothes. At 
Trinidad Reid and Clements were a good 
•deal ashore, and they had two negro men 
to work in their places. The J. B. Lindsey's 
"house was about four and one-half feet 
liigh; standing abaft I can see over the 



house; it may be three feet or more from 
the house to the wheel. I don't know who 
was at the wheel from S to Is, but I know 
Walker was there at S; if nothing had oc- 
curred, my watch would have been from 12 
till 4, and the captain and Clements would 
have been with me; I was in the forecastle 
from five to six minutes after 8 until Mon- 
day morning; I am sure I did not go out? 
when my pistol missed fire Monday night, 
if it had gone off it would certainly have 
blown Glements's brains out. It was within 
a few inches of his head. 

Cross-examined by Byrd.— It was Clements 
who said they would scuttle the vessel and 
draw the captain out to slioot him. I had 
no right to believe or disbelieve whether 
they would scuttle her or not. I hid the 
axe with a view to cut the painter and cast 
them adrift; when the captain came on deck, 
I think the boat was so far astern that 
a pistol-shot would have done no harm. 
They may have gotten ashore sooner than 
we; we made almost as much leeway as 
progress. The mate and Clements were not 
on very good terms; the mate x old me he 
did not like Clements because he had too 
much talk; he was generally called "Gassy 
Clements." 

Captain S. S. Riggs, recalled by Joynes.— 
Aboard the J. B. Lindsey I had a little less 
than $500, in dollars, and a Colonial Bank 
bill for #1,154. This was known to the crew; 
I had cut off a third of the bill and sent it 
to the United States by the schooner May 
Flower; the crew did not know this. 

Daniel J. Smith, sworn.— I was aboard the 
J. B. Lindsey the 27th of January, Sunday. 
I turned into my berth in the cabin at 
about S o'clock; the first thing I heard 
was, I suppose, a shriek from the mate; the 
captain ran on deck with his pistols; as he 
went up I heard a pistol fire; a short time 
afterwards I hear another, and the captain 
came running back and said he was wound- 
ed; he said to me: "I wish you would get 
my powder;" I went to look in the chest 
for it; in a short time I heard a voice which 
I took to be Clements's and several knocks 
at the starboard door; nearly at the same 
time I heard two reports of pistols; the 
captain fired one and, I suppose, shot Reid; 
I saw a man lyiug on deck whom I took to 
be Reid. After this, not much happened 
that I saw until Tuesday morning, when 
Clements called out to the captain to let 
them have the boat, and Tom Castello came 
aft with a cutlass in his hand; and not 
long afterwards he called to us, that they 
were astern, and we went on deck and saw 
the boat with Clements and Reid in it. 

By Joynes.— On Monday night, I think, I 
fired at somebody about the mainmast in 
the hold; my first pistol snapped, the sec- 
ond went off; this was the only pistol I 
fired until we came up; there was, I think, 
a pistol fired in the hold on Tuesday. I 
understood Clements to say to me, "Cook, 
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come out and be murdered;" the door on 
the larboard side remained open, until Tues- 
day morning, when I shut it, and the cap- 
tain and I made it fast with a lanyard; the 
binnacle-slides were open, but we saw them 
closed Tuesday morning. When we came 
up, I saw the mate's body; I did not ex- 
amine it at all. I always slept in the cabin* 
In Trinidad I saw two small pistols in 
( Cements' s possession, which he offered to 
sell to the mate. 1 have seen such a knife 
as this (shown to him); it was lying on the 
deck with a couple of small pistols while 
we were in Trinidad; nobody had them. At 
Trinidad I heard Clements say, "What did 
the captain say about my sending off men 
to work?" I said, nothing. He said he 
had better not say anything, or he would 
wring his neck or his nose. In Trinidad I 
heard Clements say something to Castello 
about the freight, and heard something said 
about the money for the freight. 

Cross-examined by Byrd.— I think the cap- 
tain fired two or three times; 1 can't say 
whether he tired as he ran on deck. I was 
a good deal frightened; I crept into the 
after-cabin with the captain; when we came 
up, the boat was about a hundred yards 
astern; the boy who came aboard talked 
pretty good English. 

Castello, recalled.— The boy was Irish; I 
saw no private conversation between Clem- 
ents and Reid and this boy; I thought it 
was only for fun they had him aboard; he 
was about 18 or 19 years old. I don't know 
that he was a sailor; he attended at the bar 
of the Crown and Anchor. 

The evidence for the prosecution closed. 

For the defence, Thomas Reid was offered 
as a witness for the accused, who was joint- 
ly indicted with him. 

Joynes.— He is incompetent. 

Carrington, to sustain Reid's competency, 
cited Rose. Or. Ev. 141; 2 Starkie, Ev. 16, 
17; Hawk. P. C. 4. 

Joynes — The cases relied on are either 
where the accomplice was a witness against 
the accused, or where the parties were sep- 
arately indicted; I think no case can be 
found where the parties are jointly indicted, 
in which one (unless he has been acquitted) 
is competent for the other. Campbell v. 
Com.. 2 Va. Cas. 314; 1 Hale, P. 0. 903; 
Com. v. Marsh, 10 Pick. 57. 

Byrd replied, citing Brown v. Com., 2 
Leigh, 769; Russ. Crimes, 597; 2 Starkie, 
Ev. 21. 

THE COURT.— If this were a new ques- 
tion, I should be inclined to admit the evi- 
dence. I confess I do not see much dis- 
tinction in principle between cases of sev- 
eral indictments for the same offence and 
joint indictments. But the decisions are ex- 
press that in the latter case the alleged ac- 
complice is not competent for the defence 
unless he has been acquitted. I must ex- 
clude Reid's testimony. 

The evidence closed. 
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Joynes, for the United States.— Rose. oSO. 
Where a homicide is proved to have been 
committed, the law presumes it to be mur- 
der, and it devolves upon the accused, from 
the evidence adduced either for or against 
him, to show that it is either manslaughter 
or justifiable or excusable homicide. He ar- 
gued that the facts of this tragedy proved a 
combination between Reid and Clements, and 
that even though Clements had not struck a 
blow or raised a hand to fire a pistol, yet if 
he was present, ready to help, aiding and 
; abetting, he was guilty of murder. 
j William A. Cocke, for the defence.— The 
, accused is not guilty of piracy according 
i to its legal meaning (act of congress, 1790), 
I and according to the definition of piracy 
! under the law T of nations and the civil law. 
j Story, Const. 403. He cannot be convicted 
of "making a revolt," because he is not so* 
indicted. The act of congress makes niur- 
, der on the high seas piracy, but the evidence 
j does not make out a case of murder; it is- 
j manslaughter only at most, and that is a 
i separate statutory offence, by act of con- 
gress. See article 317S, Gord. Dig. 933. Not 
being indicted for manslaughter, he cannot 
, be convicted at all. 

i J. M. Carrington, for the defence, address- 
) ed the jury for an hour, commenting upon 
the law* and the evidence. 

Byrd assailed the testimony of the captain 
and Castello; and argued that if the juit 
believed a part of Clements's statement they 
ought to believe it all, and if they believed 
that the mate struck him with a handspike 
there was ample provocation to make the 
killing manslaughter. He spoke two hours,, 
not concluding until Friday, November 29, 
1851. 

Joynes closed for the prosecution. He ar- 
gued that there was nothing to prove that 
the mate struck the accused before the 
fatal blow was given; he vindicated the 
captain and Castello, and ended by an ear- 
nest appeal to the jury, fair alike to the ac- 
cused and the United States. 

The jury retired at about ten minutes 
past one, and in a quarter of an hour, re- 
turned with a verdict of "guilty." 

United States v, Thomas Reid. 

The prosecution and indictment were the 
same as in the trial of Edward Clements. The 
accused appeared to be from thirty to thirty- 
five years old, and about five feet, eight inches 
high; he had dark hair and eyebrows, and a 
dark complexion; a slight scar was visible- 
*on his face, near the nose and eyes; his ex- 
pression was not forbidding, though firm. 
He pleaded "not guilty" to the indictment, 
as before stated. 

The following were the jury: James H~ 
Gardner, William M. Sutton, William Slater, 
Hiram Bragg, Ira Tichenor, Edward D. 
Eacho, Charles G. Thompson, R. M. Allen, 
Thomas W. Keesee. James Phillips, Franklin- 
Stearns, Hugh Rileigh. 



[25 Fed. Cas. page 47o] 

William T. Joynes, for the United States. 
R. G. Scott, T. P. August, and A. Judson- 
Crane, for the prisoner. 

Upon request of the prisoner's counsel, the 
prisoner's affidavit was taken to certain state- 
ments, upon which the court directed a writ 
of habeas corpus ad testificandum to issue 
to the jailor of Henrico county jail to bring 
up three persons confined there, viz., Frank- 
lin Allison, Joseph J. Hall, and Edward 
Curtis. 

Friday, December 13th, 1830. 

Solomon S. Riggs, sworn.— I had some 
suspicions of these men in the Port of Spain. 
I arrived there the 17th of January, sold my 
cargo, went aboard the vessel, got my papers 
and got my cargo entered at the custom- 
house, engaged a large lighter called a "go- 
bar," and nearly loaded her; on the 18th we 
went on discharging. In the evening, after 
supper, Clements and Reid asked me for per- 
mission to go ashore; I gave it but told them 
to be back by gun-fire. They were «not 
aboard the next morning; I remarked I ex- 
pected Reid and Clements were in the "cala- 
boose." While we were working, two black 
men came alongside and said they had sent 
them to work in their places. After awhile 
I went ashore; at the landing Reid and 
Clements met me; Clements asked me how 
the men they had sent worked; I said: 
"Quite well;" Clements asked me if I would 
go up and take a glass of porter; in the after- 
noon they went aboard before I did; when 
I came aboard, the cook said to me he was 
afraid I would have trouble (stopped by ilr. 
Scott). On the 2oth we went to Five Is- 
lands, and ballasted before sundown the 
20th. In the course of the day Clements 
kept up a "monstrous hallooing and to do;" 
I thought it didn't look right; I told the mate 
we would go to sea early the next morning. 
As I was sitting aft, inclining my head near 
the (dacey?) I saw Reid, who seemed to be 
filing something; he was sitting forward on 
the windlass; every now and then he seem- 
ed to be peeping around the foremast at me; I 
did not see what he was doing, but heard the 
sound. These things made me a little wake- 
ful; I did not sleep much that night. 

Joynes.— Captain Riggs, where and by 
whom was the vessel owned? 

August.— We insist that Captain Riggs can- 
not be permitted to prove these matters by 
his verbal statement; the best evidence of 
ownership is the register, and it ought to be 
produced. 

Scott.— I remember that this question was 
before Chief Justice Marshall in a case in 
which I had the honor to be counsel. It was 
in the trial of a Chilian, accused of murder 
aboard a vessel which, I think, was alleged 
to be owned in New Bedford. The prose- 
cution sought to prove that this vessel was 
owned by American citizens in New Bed- 
ford; the chief justice said the ownership 
must be proved, and that as the acts of 
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congress required registry, that was the best 
evidence, and none secondary could be in- 
troduced. Roscoe, i; Gilbert's Ev.; Buller's 
Nisi Prius. I take the principle to be this, 
that the law has fixed what shall be evidence 
of title to the vessel, and this is required to 
be written and matter of record in the cus- 
tom-house. If the J. B. Lindsey had pa- 
pers, they ought to be produced; if she had 
none, then when she passed upon the high 
seas she was not an American vessel or not 
entitled to peculiar protection as such. 
Joynes was about to reply. 
THE COURT (stopping him).— This point 
has been frequently raised before me, and, 
I believe, always in criminal cases. Sup- 
pose no registry acts had ever passed and a 
murder had been committed on the high 
seas aboard an American vessel, would it 
not have been punishable according to the 
laws of the United States? I think it would. 
Then, as to the registry acts; they were in- 
tended to encourage and protect our com- 
merce; but I think that an American vessel 
not registered is still a vessel of the United 
States, and that crimes committed on board 
of her would be punishable according to the 
acts of congress. But admit that she was 
registered, is there anything in the acts of 
congress or the general rules of law making 
the register the highest evident of owner- 
ship? The registry is merely the oath of a 
party that the vessel is owned by certain 
persons, reduced to writing and recorded in 
the custom-house. It does not seem to me 
to be higher evidence than the oath in open 
court of a witness who knows the owner- 
ship. The objection is overruled. 

Witness.— She was the property of (as be- 
fore stated). I think she was built in North 
Carolina. 

Cross-examined by Scott.— I cleared for 
Martinique; I think I went thither and then 
to Trinidad for a market; I had no money 
going out, except five or six dollars. In the 
voyage out I did not observe that Reid and 
Clements had any arms; they behaved and 
worked well. They paid the black men for 
working; I did not. When Clements hal- 
looed so much Saturday, it surprised me, be- 
cause he had not done it before, but it is not 
unusual for seamen in hoisting to halloo; he 
made a great noise. In Trinidad I received 
about $500 in specie, and brought it aboard 
in a little bag; this was late Friday evening. 
Clements and Reid were in the boat with 
me when I brought it off. The pistols hand- 
ed to me by the mate I afterwards gave to 
another mate who shipped with me at St. 
Thomas; I gave them to him in Ocracock 
Inlet. I delivered my own pistols to the 
United States commissioner at Norfolk. 
There were eight berths in the cabin; the 
cook and I both lay in berths, he on the lar- 
board, and* I on the starboard side, but I 
don't know that any one outside could have 
seen either of us. When I ran out the mate 
was lying on the starboard side, his head to- 
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wards the rudder, his feet under the wheel- 
ropes; I was on the larboard side, with my 
head resting on a spoke of the wheel, when 
I heard them running back aft. 1 made no 
remark; I did not say, "Who is there?" had 
not time; I fired after Reid fired; yes, sir, 
I was alarmed; I got into the cabin as fast 
as possible. The second time he fired, he 
came round the corner of the house; his ball, 
as I afterwards found, struck the facing of 
the door and passed through the lid of my 
chest; I was right in front of a stand which 
comes out eighteen inches from the bulk- 
head. I fired back and he fell, with his 
feet near a ring-bolt in the deck. 

Thomas Castello, sworn.— Reid said noth- 
ing when we were throwing the body of the 
passenger overboard; it took place about 1 
o'clock Monday. 

Cross-examined by Scott.— The city of Nor- 
folk is my present residence. I shipped the 
19th of November, 1849, at Boston, with the 
mate, John Heeney, aboard the J. B. Lind- 
sey, Captain Hathaway. I have been a sea- 
man twelve or thirteen years; when Cap- 
tain Riggs sailed, we went first to -San 
Dominique, then to Martinique, then to To- 
bago, then to Trinidad; there was a difficul- 
ty at Trinidad between the captain, Clem- 
ents, and the cook, Smith; Reid and I 
were neutral? I can't say as to the day of the 
month; I did not keep the log-book. I in- 
troduced the passenger, John Walker, to the 
captain; I have seen Reid, Clements, and the 
passenger all pretty drunk together; when I 
saw them once, the passenger was beastly 
drunk and under the table, and Reid and 
Clements were fighting. The passenger said 
he was an Englishman and wanted to come 
to the United States. I must now mention 
what I omitted to state on my former ex- 
amination. In Trinidad Clements asked me 
how much money there was aboard; I said 
five hundred dollars; he told me I was a 
damned liar, there was at least eighteen or 
nineteen hundred dollars. 
Scott.— Why did you not state this before? 
Witness.— Because I forgot it— it did not 
come to my mind. (Here a sharp colloquy 
took place between Mr. Scott and the wit- 
ness.) I have never said since Clements's 
conviction that I came here to convict him, 
and was glad he was convicted. I deny it 
entirely. I never said it or anything like 
it, and I challenge anybody to show it. 

By Joynes.— Clements's question about the 
money was on Monday; Reid, Clements, 
and I were then all standing together. 

Saturday, December 14th, 1850. 
Darnel J. Smith, sworn.— In Trinidad I 
heard Clements talk about the money; I 
never heard Reid say anything particularly 
one way or another; I heard Clements say to 
Reid, "I should like to take the vessel and 
get the money;" Reid made no reply, Clem- 
ents said it would be a pretty good raise 
if they could get through with it; in the same 



[25 Fed, Cas. page 476] 

conversation he said it would be all right if 
they could get me; they would put Tom 
Castello to death and I must kill the cap- 
tain. I never heard Reid say anything more 
than "umph, umph." One evening I went 
ashore; Castello set me ashore in a boat; 
Clements and Reid asked us if we would 
take something to drink; Castello said a 
little beer would do. They wanted me to 
go up to a woman's, named "Yankee Lize;" 
after we got up there, they asked me if I 
would drink a little sweet Avine; I said I 
didn't care, sweet wine would do as well as 
anything else. They sent out for a bottle; 
Clements was mixing a dose; I thought he 
might be going to poison— (stopped). After 
awhile they introduced me to "Yankee Lize," 
and I went with her; they went away. 

Cross-examined by Scott.— I shipped aboard 
the J. B. Lindsey at Elizabeth City. 'Twas 
j in January, I think. I shipped one day and 
j was off the next. I am from South Carolina. 
We had been three or four days at Trinidad 
before I heard Clements say anything about 
the money. Some of our cargo was out. I 
don't guess they thought I heard them; I 
was standing near and heard. I did not 
state at the former trial that I heard Clem- 
ent say all this about the money and taking 
the vessel, because I was stopped; I was 
commenced in the middle and stopped in the 
middle. Scott— Who stopped you? Wit- 
ness.— All hands and the cook. Scott^-Who? 
Witness.— I don't know who stopped me; I 
knew all this then and would have stated it, 
but I was stopped. Captain Riggs and I 
have had strife, but it is all over, and I sup- 
pose nothing is to be said about it now. The 
captain did once try to shoot me, but I sup- 
pose he was out of his head; he snapped one 
of his pistols at me the Friday after the 
Tuesday we came on deck; I think he must 
have been out of his head; at St. Thomas, 
the captain put me in irons, but I was taken 
aboard when we left and did mv dutv to 
Elizabeth City. 

By Joynes.— He put me in irons because I 
got somewhat intoxicated; I don't know any 
other reason. When he snapped the pistol" 
at me I think he was certainly out of his 
mind; he had been asleep not long before; 
I got up out of my berth and was going out 
when he roused up and snapped a pistol at 
me. 

By a juror.— He said nothing, not a word 
was said. He gave me the pistols immedi- 
ately afterwards, and told me to put them 
into liis chest; I put them and a'knife he had 
into his chest, and locked them up and kept 
the key. The captain was very unwell; he 
suffered a good deal from his wound; he did 
very little duty before we got into St. Thom- 
as. 

BY THE COURT.— I never saw any symp- 
toms of derangement in him before. 

Castello, recalled.— I do not know whether 
the captain snapped the pistol at Smith or 
myself or a tarpaulin. The man was not 
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rational, sir. This was on Saturday, the 2d 
February. He had been suffering much from 
his wound; I think he was not rational from 
his manners, his actions, his eyes, everything 
about him. He was often in a high state of 
fever. He did little or nothing in navigating 
the vessel; he tried to take an observation 
from the sun, and he made the latitude 17° 12' 
when we were certainly in 17° 38'. Sunday 
night Smith and I were obliged to take the 
vessel from him. AVe got in on the 4th of 
February; the captain was taken ashore by 
a physician. 

The evidence for the prosecution closed. 

For the defence: 

John R. Tucker, lieutenant United States 
navy, sworn.—I know Reid, the prisoner; he 
sailed with me about twenty-eight months 
in a voyage to the East Indies in the United 
States ship St. Louis. His character was 
very good; he was very quiet, industrious 
and* attentive to his duties. From all my I 
opportunities of knowung him, I believe he 
had a kind and tractable disposition. We 
left the United States in 1843, and got back 
in 1845. I think he was stationed in the 
foretop during the whole voyage. I do not 
think he knew anything of navigation; I 
should probably have found it out if he had 
known anything of it. His character and 
conduct must have been more than ordinarily 
good from the fact that in so long a cruise I 
heard no complaint of him. 

Charles F. Mcintosh, lieutenant United 
States navy, sworn.—I know Reid well; he 
was in the United States frigate Saratoga 
with me some twelve or fifteen months in 
1847 and 1848. It was ir the Gulf , of Mexi- 
co; I believe his character was very good; 
he was a very quiet, good man. and I think 
a great favorite with the crew. He talked 
very little; I may say that Reid, like all oth- 
er seamen, would sometimes go ashore and 
get drunk, and then he was a very reckless 
man, but when sober he was remarkably 
quiet and peaceable; he had no knowledge 
of navigation, I think. 

Franklin Allison, sworn.—I have had some 
conversation with Castello in the jail. The 
day Clements came last from court I saw 
Castello and Smith; I asked Castello what 
was the result; he said Clements was con- 
victed and it was what he (Castello) went 
for, and that if his evidence would convict 
Reid he would do it. 

Cross-examined by Joy nes.— Clements was 
upstairs; I was downstairs; I have the priv- 
ilege of going up and down stairs: I have 
been confined about twelve months; I am 
■ charged with horse-stealing, have never 
been tried; never had any conversation with 
Clements about this trial; I spoke to both 
Smith and Castello, but don't know whether 
Smith heard; I think I mentioned this talk 
to Reid; I think some of the other persons 
heard me talking; I never mentioned it to 
Mr. Winston, the jailor, and never after- 
wards talked to Castello. This conversation 



was at the lower window; I don't know 
whether any person was at the window 
above. I mentioned this to Reid the same- 
evening; I did not like to talk to Clements- 
because he seemed low-spirited. 

Joseph Hall, sworn.—I knew Castello in 
St. Thomas; he was a seaman aboard the J. 
B. L-indsey; I went aboard the third day aft- 
er his arrival and conversed with him; I re- 
member he' showed me the place on the raiL 
w T here he cut the painter; he said he struck 
two blows. I heard some talk in the jail be- 
tween Allison and Castello at the window; T- 
understood Allison to ask him how Clements 
came out at his trial. Castello answered:: 
"I have convicted Clements, and intend to* 
do the same for Reid if my oath will do it." 
Cross-examined.— Curtis and I were stand- 
ing at the stove; 'twas not in a room, 'twas 
in a passage; the stove was three or four* 
feet from the window; I saw Castello's face, 
but saw nobody with him. I told Clements 
and Reid about this conversation the same 
evening; I said nothing to others, because- 
Reid asked me not to, as he wished to have 
me as a witness. Joy nes.— Why are you in 
prison? Witness.— For refusing to work 
without food. Four others were convicted at 
the same time. I was in no vessel in St. 
Thomas. I had been shipwrecked and was- 
in 'charge of the United States consul; I 
came to the United States in the schooner- 
Joseph Barker. 

Edward Curtis, sworn.—I have heard Cas- 
tello speak of Clements; two weeks ago last 
Friday, Allison, Hall and I were in the pas- 
sage by the stove; Castello passed by the- 
window; Allison asked him how Clements's 
case had gone; Castello said he had con- 
victed Clements, and would do the same for 
Reid if his oath would do it. 

Cross-examined.— I did not see anybody 
with Castello; I sluyed round and went up- 
stairs: Allison and Hall did not follow me 
immediately; I went up and told Clements,- 
' and he said he hoped I would remember the 
words; I never mentioned it to Reid or any- 
body else. I have been in jail about a month 
for refusing to eat salt beef. I don't exactly 
know what the charge was; five of us were- 
convicted at the same time. 

At this point Mr. Joynes, at the suggestion 
of the court, and in justice alike to the wit- 
nesses Hall and Curtis and the United States, 
Stated that they had been convicted at Nor- 
folk, under the act of congress, for "con- 
spiring and encouraging each other to dis- 
obey orders." 

The evidence closed. 

Mr. Joynes, for the prosecution, addressed 
the jury from a quarter to 2 until 3 o'clock. 

Mr. Crane, for the prisoner, spoke from 4.15- 
to 5.30 o'clock, p. m. 

Mr. August, for the prisoner, spoke on Mon- 
day, December 16th, from 10.30 a. m. until 
12.15 p. m. 

Mr. Scott, from 12.15 until 2.10. 

Mr. Joynes closed at about 5 o'elock. 
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The jury retired, were kept together dur- 
ing the night, and returned into court on 
Tuesday, December 17th, 1850, at 2.30 o'elock, 
with a verdict of "guilty." 

Thursday, December 19th, 1850. 
A motion for a new trial in Clements's 
case was made and argued at length. The 
grounds assigned were: (1) That Reid's tes- 
timony ought to have been admitted. (2) 
That evidence had been admitted of the mur- 
der of Walker, another and a distinct of- 
fence, and the subject of a distinct indict- 
ment. (3) That the jury ought to have been 
charged as to manslaughter as well as mur- 
der; the prisoner's counsel, Byrd and Car- 
rington, insisting that under this indictment 
he might have been convicted of manslaugh- 
ter. (4) That new and material evidence had 
come to light since the trial (referring to the 
evidence of Allison, Hall, and Curtis). 

Friday December 20th. 

The court overruled the motion for a new 
trial. 

Saturday, December 21st. 

The prisoners were brought up for sen- 
tence. On being asked if they had anything 
to urge, Edward Clemesits said, in substance, 
that he had no hope that what he said would 
prevent the sentence, but he wished to make 
a statement: "At 8 o'clock my watch was 
out; I left Heeney and Walker on deck; 
Castello had gone to the forecastle; as my 
custom was, I took my blanket aft and laid 
down on deck to sleep; I was awakened by 
the mate, who punched me in the side with 
a handspike, and told me to get up and sway 
up the foresail; I told the mate it was not 
my watch, that there were two of them, and 
that in my watch I would do what it was 
my duty to do; John Walker said, if he had 
command of the watch, and if he were the 
mate, he would knock my brains out; the ; 
mate then said: 'Get up or I'll knock your. ! 
brains out,' and struck me on the arm. I 
said I would report to the captain; a strug- 
gle took place, and I stabbed him with my 
sheath-knife, and he fell at my feet; the pas- 
senger interfered, and Reid killed him." 

The court sentenced them, and appointed 
the last Friday in January as the day of their 
execution. 

Thursday, January 16th, 1851. 
A motion for a new trial in Reid's case was 
made by his counsel on two grounds: (1) 
That after the jury were sworn, and before 
they rendered their verdict, a copy of the 
Dispatch newspaper which contained a state- 
ment of the evidence, was read by several ju- 
rors without the consent or knowledge of the 
court or counsel. (2) That Reid ought to 
have been admitted as a witness for Clements 
and Clements for Reid, under section 21, c. 
199, Code Va. (page 752), which reads thus: 
"No person who is not jointly tried with, the 
defendant shall be incompetent to testify in 



any prosecution by reason of interest in the 
subject-matter thereof." Tbis statute seems 
to have escaped the attention of the counsel 
for both prisoners until both trials were over. 
They now contended that it gave the rule in 
the United States courts. 

Joynes. — I shall insist that the jurors are 
not to be heard to prove any facts by which 
their own verdict is sought to be assailed. 

This question was fully argued, the coun- 
sel for the prisoner relying chiefly on Mc- 
Caul's Case, 1 Ya. Cas. 306; Kennedy's Case, 
2 Va. Cas. 510. 

Friday, January 17th. 

THE COURT.— It is undoubtedly true that 
the courts have not admitted without great 
reluctance and caution the affidavits of ju- 
rors, in order to attack their own verdict. In 
civil cases, involving only pecuniary inter- 
ests, the public inconvenience which would 
result from hearing such affidavits is suffi- 
cient to exclude them, but in criminal, and 
especially capital cases, I think the favor of 
the law to life and liberty is more than the 
argument from inconvenience. I shall there- 
fore hear the affidavits of the jurors. 

Several jurors were sworn and testified. 
Among them— 

Charles G. Thompson, sworn.— I saw a pa- 
per in the hands of some of the jury; I don't 
know what paper it was; it contained a 
statement of the evidence in Reid's case. I 
probably read a quarter of a column. 

By Joynes.— I think what I read was a 
statement of the captain's testimony; I was 
not at all influenced by what I read; I do 
not think that report was entirely accurate; 
I think we had heard the evidence but not 
the argument; I believe I read the paper bo- 
fore the court was opened in the morning. 

Hugh Rileigh, sworn.— I read a copy of the 
Dispatch containing a statement of the evi- 
dence in Reid's case. I read some part of it 
here and some part in the jury-room. I had 
the paper in my pocket; I do not know that 
it was read by any other juror; I think it 
was once spoken of; the report I thought 
accurate, but 1 did not read it particularly. 

By Joynes.— I got the paper at my store; I 
am a subscriber for it, and pay by the week. 
I was not at all influenced by what I saw in 
the paper. 

BY THE COURT.— I sometimes referred to 
it for the purpose of refreshing my memory, 
but if I found there any statement which I 
did not recollect at the trial, it had no influ- 
ence on me; I read more from curiosity than 
otherwise. My impressions were not altered 
as to the question of "guilty" or "not guilty" 
from first to last. 

The motion for a new trial was elaborately 
argued for the prisoner by Scott and Crane, 
and for the United States by Joynes. 

THE COURT.— As these cases and the 
questions that have been raised are of great 
importance, I shall not now decide the mo- 
tion, but shall adjourn it to the next term, 
when it is probable the chief justice may be 
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sitting here. In the meantime I shall set 
Aside the judgments. 

Friday, May 14th, 1851. 

Hon. ROGER B. TANEY, Chief Justice of 
the United States, and Hon JAMES D. 
HAXiIiXBORTONrDistrict Judge, sitting. 

The motion for a new trial in Reid's case 
came up for reargument. 

Joynes.— I shall again insist that the jurors 
ought not to he heard at all against their own 
verdict, but for convenience and for the pur- 
pose of saving time this question may he ar- 
gued with the others that arise. 

TANEY, Chief Justice.— If it will not dis- 
turb too much the course of argument for 
which the prisoner's counsel have prepared 
themselves, the court would prefer that this 
question as to the admissibility of the juror's 
statements shall be argued first in order. 

Crane.— 1. As to the admission of the ju- 
rors' affidavits. 5 Bac. Abr. 3(59: Metcalfe v. 
Deane, 1 Cro. Eliz, 189; Com. v. McCaul, 1 
Va. Cas. 306; Overbee's Case, 1 Rob. [Va.] ; 
750; 5 Pick. 296; 13 -Mass. 217. ! 

As to the competency of Reid for Clem- 
ents and of Clements for Reid, I cite first i 
our statute, Code Va. 1849, p. 752. The con- , 
struction of this seems plain, and I suppose 
if this prosecution were in the state court, : 
the question would be promptly decided. ' 
Does this act give the rule of evidence in 
the United States courts? I insist that it 
does. Section 34, Judiciary Law 1789 [1 
Stat. 92]; Gord. Dig. p. 123, S 534. The laws 
of the several states are rules of decisions 
in trials at common law. Burr, Tr. 4S1, 
contra; [Way man v. Southard] 10 Wheat. 
[23 U. S.] 1; [Polk v. Wendal] 9 Cranch [13 
U. S.] 9S; [The Orleans] 11 Pet. [3t> IT. S.] 
175; [McNiel v. Holbrook] 12 Pet. [37 U. S.] 
.84; Hamilton's Argument on the Judiciary 
in the Federalist 

3. As to the effect of the jurors' evidence 
in vitiating the verdict; Wheat. Cr. Law, 
044, 045; 5 Bac. Abr. (Ed. 1844> 3(59; 2 Hale, 
P. C. 290; 2 U. S. Dig. 1849, p, 095; 5 Supp. 
U. S. Dig. 435; Overbee's Case, 1 Rob. [Va.] 
750; 12 Pick. 495; 1 Pick. 337; 13 Mass. 217; 
Com. v. McCaul, 1 Va. Cas. 300. 

Joynes.— 1. The affidavits of jurors ought 
not t:o be admitted to prove their own mis- 
behavior. This is the settled English rule, 
commencing with Yasie v. Delaval, 1 Term R. 
11; 1 Chit. Cr. Law, G55; Grab. New Trials, 
111; Straker v. Graham, 4 Mees. & W. 721; 
Burgess v. Laugley, 5 Man. & G. 722. The 
same rule prevails generally in the United 
States. Whart. Cr. Law, 055. It is the rule 
in criminal as well as civil cases. Rex v. 
Wooller, Maule & S. 306; State v. Free- 
man, 5 Conn. 348; Com. v. Drew, 4 Mass. 
398; Suttrel v. Dry, 1 Murphy, 94; State v. 
McLeod, 1 Hawk, 344. In Tennessee such 
affidavits were held admissible in criminal 
cases in Crawford v. State, 2 Yerg. 6'J; but 
the practice has since been regretted and 
characterized as dangerous, and a disposi- 



<Case No. 14,817 > U. S. v. CLEMENTS 

tion expressed to restrict* it. Norris v. State, 
3 Humph. 333. Commented on, McCauVs 
Case, Kennedy's Case, and Overbee's Case. 
In all of them affidavits of the jurors were 
either accompanied by other evidence or 
designed for their exculpation. See Coch- 
ran v. Street, 1 Wash. [Ya.] 103; Moffet v. 
Bowman, Grat 219; Price v. Warren, 1 
Hen. & M. 3S5; Shobe v. Bell, 1 Rand. [Va.] 
39; Harwell v. Bennett, Id. 282; Harnsbar- 
ger v. Kinney, Grat. 287. 

2. As to the competency of the accused 
for each other. Section 21, p. 752, Code Ya., 
gives no rule in this court. [Wayman v. 
Southard] 10 Wheat. [23 U. S.] 49; U. S. v. 
Marchant, 12 Wheat. [25 U. S.] 480; U. S. 
v. Shive [Case No. 1G,27S]; U. S. v. Wilson 
[Id. 10,730]; U. S. v. Insurgents [Id. 15,443]; 
2 Burr, Tr. 481; Chase, Tr. 105, Append. 34. 
The thirty-fourth section, Gord. Dig. p. 334, 
adopts only rules of property. [Swift v. Ty- 
son] 10 Pet. [41 U. S.] 1. See McNiel v. 
Holbrook, 12 Pet. [37 U. S.] 84. If it adopts 
rules of evidence in criminal cases, then 
there will be no uniformity, and a man ac- 
cused of piracy would be acquitted in one 
, state and convicted in another. But if sec- 
tion 21, p. 752, Code A'a., gives the rule here, 
still I insist it has not altered the common 
law which excludes accomplices for each 
i other. This section only applies to wit- 
' nesses in support of the prosecution. 1 Rev. 
Code, 581, 582; Acts 1S47-4S, p 124; Rep. Re- 
visors, 987. The construction of this act in- 
sisted on for the prisoner would deprive this 
court of its discretionary power as to grant- 
ing separate trials to parties jointly indicted. 
See U. S. v. Marchant, 12 Wheat. [25 U. S.] 
480. 

4. As to the facts said to be proved by 
the jurors. They are no ground of new 
trial. Thomas* Case, 2 Va. Cas. 479; Mc- 
Carter's Case, 11 Leigh, 633; 12 Pick. 495; 
1 Hill. 207; 6 Leigh, 1; U. S. v. Gibert 
[Case Xo. 15,204];" Trial per pais, 218, 223, 
225, 229; Grab. Sew Trials, 47; Rex v. 
Woolf, 1 Chit. 401. 

Scott replied, commenting upon the au- 
thorities cited by Joynes, and citing Grab. 
New Trials, 109, 161; 5 Pick.; Grayson's 
Case, Grat. 712. If the state law does not- 
give the rule of evidence, a negro would be 
competent in the Southern states to testify 
against a white man in the United States 
courts! 

THE COURT heard the statements of such 
of the jurors as were willing to make them, 
as to the reading of the Dispatch and its 
-effect upon their minds. 

Monday, May 19th. 
TANEY, Chief Justice. Judge HALLIBUR- 
TON and myself differ as to two points aris- 
ing upon this motion. (1) He thinks Reid's 
testimony admissible upon a proper construc- 
tion and application of section 21, c. 199, 
Code Va. I should concur with him if I 
regarded this a mere question of evidence, 
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but I think i± goes deeper, and affects the 
discretionary power of this court as to grant- 
ing several trials upon joint indictments. 
This rests in the sound discretion of the Unit- 
ed States courts, but if this act of Virginia 
applies as contended for the prisoner would 
have a 'right to insist upon separate trials. 
I think, therefore, the act does not apply. (2) 
Judge HALLIBURTON also thinks a new 
trial ought to be granted on the statements of 
the jurors. I do not think affidavits of jurors 
ought to be received to impeach their own 
verdict, but even if received the statements 
of the jurors in this case seem to me no 
ground for a new trial. Upon a certificate of 
this division of opinion between Judge 
HALLYBUKTON and myself the question in 
these cases will go to the supreme court of 
the United States for decision. 
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[The case reported under above title in 14 Int 
Rev. Rec. 29, is the same as Case No. 2,S80\] 
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UNITED STATES v. CLEAV. 

[4 Wash. C. C. TOO.] i 

Circuit Court E. D. Pennsylvania. Oct. Term, 

1827. 

Larcexy — STEALrxG bv Sekvaxt — Evidence— 
Embezzlement. 

1. Indictment against a person employed as a 
servant of the Bank of the United States, for 
stealing: notes, the property of the bank. What 
evidence is necessary to convict the defendant. 

2. The taking by the defendant of an article de- 
livered to him, as a servant, to remove from one 
room to another, and converting the same to his 
own use, is larceny, and not embezzlement. 

[Cited in Com. v. Berry, 99 Mass. 430.] 
The defendant Avas tried upon two indict- 
ments; one for stealing.bank notes from the 
Bank of the United States, and the other for ' 
embezzling hank notes, the property of that | 
bank. All the counts in the first indictment I 
charge that the defendant was, at the time i 
the offence was said to have been commit- i 
ted, a person employed as a servant in the i 
Bank of the United States. The offence ! 
stated in the first count is. that, on a cer- ' 
tain day, he did feloniously steal from the 
said bank two notes of Stephen Girard for 
.$1,000 each, being the property of the said 
bank. The other counts state the notes ac- 
cording to their tenor. The evidence is stat- 
ed in the charge. 

WASHINGTON, Circuit Justice. The de- 
fendant is charged in the indictment with a 
felonious stealing of two notes of Stephen 
Girard for $1,000 each, from the Bank of the 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supremo Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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United States, being the property of that 
bank, and also for stealing from the said 
bank,' two notes of the said Girard for §1,000 
each, the precise tenor of which notes is 
stated. To warrant a conviction of the de- 
fendant on that indictment, it must have 
been proved to your satisfaction that the 
notes described in these counts, or in some 
of them, were stolen by the defendant, he be- 
ing, at the time, a person employed as a serv- 
ant in the Bank of the United States. 

The evidence is, that the defendant was- 
employed by the Bank of the United States 
as captain of the watch, and porter. That 
the tellers of that bank were in the habit of 
always sending the defendant in the morning 
into the vaults to bring to them the notes 
| of other banks which had been labelled and 
deposited there the preceding evening. That 
on the morning of the 11th of May last, these 
notes were brought out as usual, and, upon 
counting them, two notes of Stephen Girard 
for $1,000 each, Nos. 353 and 354, were miss- 
ing. Payment of them was immediately 
stopped at all the banks in the city. In the 
course of that day, one of these notes was 
presented at the Commercial Bank to be ex- 
changed, but was refused. This note, Mr. 
Sylvester has proved he received from the 
defendant, and that he delivered it to Free- 
man, a notary, to take to Mr. Girard's bank 
to demand payment of it there. The loss of 
the two notes at the Bank of the United 
States, being known at Mr. Girard's bank, 
the cashier of this latter bank retained pos- 
session of the note, and returned it to the 
Bank of the United States. The identity of 
the note, No. 353, presented by Freeman to 
Mr. Girard's bank for payment and retained, 
is fully established by the cashier of that 
bank. 

The defendant having been called upon by 
the assistant cashier and the president of the 
.Bank of the United States, to account for his 
conduct, denied that he had stolen the notes, 
but acknowledged that he found them un- 
der the counter of the bank, and that he took 
them, believing that if he did not do so they 
would be swept out and lost. When this 
confession was made, the notes were not 
shown to the defendant, nor were they in 
fact in the immediate possession of the bank. 
They were always spoken of to the defend- 
ant as "those notes," or "that money." 

It is for the jury then to say, upon this evi- 
dence, whether the note, No. 353, the tenor 
of which is described in one of the counts, is 
sufficiently identified by the testimony of Syl- 
vester and the cashier of Girard's bank, in 
connection with the other evidence of the de- 
fendant's general confession that he had 
taken two notes which he found under the 
counter of the bank. If this be not proved, 
yet, if they are satisfied that the defendant 
feloniously stole a note signed by Stephen 
Girard for $1,000, the property of the bank, 
that will be sufficient under the general 
count in the indictment 
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If the jury are satisfied that the confession 
of the defendant applies to either of the 
notes so described, it is sufficient to convi«t 
him; because, whether he found the notes 
under the counter in the bank, or on the 
counter, if he converted them to his own use, 
it was a felonious stealing of the property of 
the bank, within the words and meaning of 
the sixteenth section of the crimes act of the 
3d of March, 1825 [4 Stat. 118]. 

As to the indictment for embezzling, there 
is no evidence on which the defendant can 
be convicted. These bank notes were not 
entrusted to the defendant to keep, but mere- 
ly to convey from one part of the banking 
house to another, to those persons to whom 
the custody of them was confided. 3 Chit. 
Cr. Law, 918. If the jury so understand the 
evidence, they ought to find the defendant 
not guilty on that indictment. 

Verdict, guilty on the indictment for stealing, 
and not guilty on the other indictment. 



Case ETo. 14,820. 

UNITED STATES v. COBB. 

[4 Am. Law J. (N. S.) 145; 8 Leg. Int. 150.] 

District Court, N. D. New York. Oct. 20, 1857. 

Criminal Law — Pkeliminaky Examination — Evi- 
dence—Resisting Fugitive Slave Law. 

[1. On preliminary examination, prima facie 
evidence of guilt i" sufficient to hold to bail, un- 
til the offence iray be examined by a grand 
jury.] 

[2. Where a fugitive slave is arrested and law- 
fully restrained of his liberty under the provi- 
sions of the act of Sept. IS, 1S50, all interference 
by third parties by word or act, for the purpose 
of favoring his escape, and tending to that re- 
sult, is a violation of the act, rendering the of- 
fender amenablo to its penalties.] 

[This was an indictment against Ira H. 
Cobb, Moses Summers, James Davis, Stephen 
Porter, William L. Salmon, Harrison Allen, 
William Thompson, and Prince Jackson, for 
aiding in the escape of a fugitive from la- 
bor.] 

COXKLING, District Judge. The specific 
charge on which the prisoners have severally 
been arrested and brought before me for ex- 
amination, is that of having unlawfully aid- 
ed in the escape of an alleged fugitive from 
labor, after he bad been apprehended, and 
while he was yet in custody, in virtue of a 
warrant issued in a proceeding for bis res- 
toration to the person, a citizen of Missouri, 
to whom it was alleged his labor was due. 
In proceeding now, as it is my duty to do, 
to decide upon the legal effect of the evi- 
dence before me, it is proper to premise that 
tbere is no testimony tending to fix upon the 
defendants the guilt of any higher offence 
than that just named. This, indeed, I under- 
stand to be tacitly conceded by the attorney 
for the United States. There is no evidence 
of previous combination and arming for the 
purpose of "levying war against the United 
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States;" nor does it appear that the defend- 
ants and their associates bad any object in 
view beyond that of defeating the execution, 
of the law in a particular instance. These 
are therefore to be considered and treated as 
cases arising under the seventh section of the 
act of September 13, 1850 (chapter GO) en- 
titled "An act to amend, and supplementary 
to, the act entitled 'An act respecting fugi- 
tives from justice, and persons escaping from 
the service of their masters,' approved Feb- 
ruary twelfth, one thousand seven hundred 
and ninety-three." The section referred to 
is in the following words: "And be it further 
enacted, that any person who shall knowing- 
ly and willingly obstruct, binder or prevent 
such claimant, his agent or attorney, or any 
person or persons lawfully assisting him, her, 
or them, from arresting such fugitives from 
service or labor, either with or without process 
as aforesaid, or shall rescue, or attempt to res- 
cue, such fugitive from service or labor from 
the custody of such claimant, his or her 
agent or attorney, or other person or persons 
lawfully assisting as aforesaid, w T hen so ar- 
rested, pursuant to the authority herein given 
and declared; or shall aid, abet, or assist such 
person so owing service or labor as aforesaid, 
directly or indirectly to escape from such 
claimant, his agent or attorney, or other per- 
son or persons legally authorized as aforesaid; 
or shall harbor or conceal such fugitive, so as 
to prevent the discovery and arrest of such 
person, after notice or knowledge of the fact 
that such person was a fugitive from service 
or labor as aforesaid, shall, for either of said 
offences, be subject to a fine not exceeding- 
one thousand dollars, and imprisonment not 
exceeding six months, by indictment and 
conviction before the district court of the 
United States for the district in which such 
offence may have been committed, or before 
the proper court of criminal jurisdiction, if 
committed within any one of the organized 
territories of the United States; and shall 
moreover forfeit and pay, by way of civil 
damages to the party injured by such illegal 
conduct, the sum of one thousand dollars for 
each fugitive so lost as aforesaid, to be recov- 
ered by action of debt, in any of the dis- 
trict or territorial courts aforesaid, within 
whose jurisdiction the said offence may have 
been committed." 

The accusation is that the defendants, in 
direct contravention of the act, did, on the 
first of October instant, at the city of Syra- 
cuse, "aid, abet, or assist" the fugitive to es- 
cape from the custody of Mr. Allen, the 
deputy marshal, by whom he had been ap- 
prehended. The defendants are not now on 
trial for the purpose of ultimately determin- 
ing whether they are to be subjected to pun- 
ishment. This is but a preliminary inquiry 
to ascertain whether they ought to be held to 
bail, or in default thereof to be committed 
to prison, for the purpose of securing their 
presence at the next stated session of the 
district court, to answer further- in the event 
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of their being indicted by a grand jury; and 
it is a settled principle of law that for this 
purpose, prima facie evidence of guilt is suf- 
ficient. At the close of the examination on 
Saturday afternoon, althoxigh I then saw no 
ground for serious doubt concerning my duty 
in the premises with respect to either of the 
defendants, I deemed it proper nevertheless 
to hold the case under advisement until this 
morning. A careful consideration of the evi- 
dence has confirmed my original impression 
of its entire sufficiency to establish the guilt 
of each of the defendants for the purposes 
at least of this inquiry. Indeed, with the 
exception, at most, of Stephen Porter, their 
culpability appears to be placed beyond a 
reasonable doubt. The only witness against 
him is Page Newton, an intelligent and ap- 
parently honest and trustworthy man, of 
whose evidence it can at most only be said 
that the cry which it imputes to Porter, may 
possibly have been uttered by another; while 
on the other hand it appears very highly 
probable, from Porter's previous language 
and conduct, not only that the witness is not 
mistaken in this particular, but that Porter's 
interference was not limited to a single cry 
designed to urge on the more active assail- 
ants. 

The proceedings on the part both of the 
commissioner and of the deputy marshal, ap- 
pear to have been entirely regular. The fugi- 
tive was therefore lawfully restrained of his 
liberty by due process of law, and all inter- 
ference by third persons, by act or words, for 
the purpose of favoring his escape, and tend- 
ing to that result, is a violation of the act 
rendering the offender amenable to its pen- 
alties. The interposition of the defendants 
and their numerous coadjutors who have not 
been identified, was direct, palpable and un- 
equivocal; its motive, if not in every in- 
stance openly avowed, was too obvious to 
admit of doubt; it was adapted to the un- 
lawful end in view, and terminated in its 
accomplishment. My duty towards the de- 
fendants is therefore plain and imperative. 
They must severally be required to give bail 
tor their appearance at the next term of the 
court to be held at Buffalo, on the second 
Tuesday of November, or, for want of suffi- 
( ient bail, be committed to prison. 

It is unnecessary to say more, and under 
ordinary circumstances, it might be imperti- 
nent to do so; and yet I would fain avail 
myself of the occasion, further to discourage, 
so far as my voice may be potential for this 
purpose, the repetition, in this district, at 
least, of the disgraceful scenes of lawless 
violence and outrage described by the wit- 
nesses in these cases. They must have been 
the fruit either of gross delusion or of wan- 
ton contempt of law and social order. For 
the purpose of effecting the liberation of a 
person from custody under process issued 
and executed in conformity with express and 
well known provisions of the constitution and 
laws of the United States, a building in the 



midst of a populous city was partially demol- 
ished, and deadly weapons were recklessly 
used, to the imminent jeopardy of human 
life,- and to the grievous injury of several 
persons. The least reprehensible motive by 
which the aggressors can be supposed to have 
been animated, is the belief on their part that 
slavery is unjust and immoral; and that the 
laws by which it is upheld, may therefore be 
rightfully resisted by force. It must be the 
hope of all good men that the time may even- 
tually come, when injustice and oppression 
in every form, including human slavery, if 
such be its character, will have been ban- 
ished from the earth. But these wrongs ex- 
ist, and are likely to endure, in other forms 
besides that of slavery; and if we have noth- 
ing* better than lawless violence to rely upon 
for their removal, they will never cease. It 
is to advancing civilization alone that we can 
look for their gradual extinction. Wise men 
understand this, and shape their course ac- 
cordingly. Bigots and fanatics are too blind 
to see it, or too impatient to heed it; and in 
their headlong zeal to redress particular 
wrongs, v real .or fancied, regardless of all 
other consequences, they commit other wrongs 
more aggravated and intolerable. Such is 
the grave error into which these defend- 
ants have fallen. Regardless of their civil 
and social duties, they have broken the pub- 
lic peace, set the law at open defiance, and 
with deadly weapons assaulted and wounded 
its officers while executing its mandates. In 
thus insulting the majesty of the law. dii 
they expect to escape its vengeance? If so. 
their folly was equalled only by their crim- 
inality. What is the law in this country, but 
the declared will of the majority, to which, 
when thus expressed, all are bound, by a 
fundamental principle of the government, to 
submit, and which all its ministers are 
sworn to enforce. It often happens that 
laws are enacted contrary to the judgments, 
and sometimes to the moral sense of thou- 
sands of our citizens; and this must un- 
| avoidably continue to be the case. But no 
j sane man imagines that he is therefore ab- 
| solved from the obligation to obey them; 
still less that he has a right forcibly to pre- 
vent others from doing so. If he cannot 
submit to them consistently with the dic- 
tates of his conscience, he may seek a resi- 
dence in some other country, if he can find 
one where he thinks he would suffer less 
from misrule; but so long as he continues 
to be an inhabitant of the United States, he 
must submit to the laws or pay the penalty 
of his disobedience. When this ceases to be 
true; when every man may transgress a law 
with impunity because he dislikes it, our 
government will have become a vain mock- 
ery, not worth preserving, for it will have 
ceased to afford protection to the rights either 
of property or of life. 

The act in question has unhappily been 
fruitful of bigotry and fanaticism; and it is 
due to candor and truth to add, that it seems 
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to have bewildered the Judgments and con- 
sciences of others besides the class of citi- 
zens to which the defendants belong. I am 
happy to be ignorant of the existence in* this 
part of the state of New York of any of those 
persons— few "I trust in number, anywhere— 
to whom I allude. The manly spirit and love 
of fair play, prevalent here, are an effectual 
antidote . to the unhappy delusions under 
which these persons seem to labor. I doubt, 
also, whether they are to be met with in the 
states where slavery is tolerated; for I have 
always understood that our Southern breth- 
ren, whatever may be their faults in other 
respects, are likewise distinguished for the 
virtues I have mentioned. Judging from the 
language of these enthusiasts, more blind than 
amiable, on a recent occasion, one would be 
led to conclude that they suppose it to be the 
bounden duty o* those who are charged with 
the execution of the fugitive slave act, as 
often as their powers are evoked for the 
restoration of an alleged fugitive from labor, 
to take care that he shall at all events be 
delivered to the claimant; and to that end, 
to take care also, so to interpret the law, as, 
at all events, to ensure this result. It may 
not be amiss to remind these well meaning 
people that the law. in the application of its 
provisions, is no respeetor of persons,' and 
that judges are bound to administer it as 
they find it, intelligently, firmly and impar- 
tially. The day, I trust, is far distant when 
the rights vouchsafed by law even to a fugi- 
tive slave, will be less secure under the 
guardianship of American judges than of his 
master. 



Case 3STo. 14,821. 

UNITED STATES v. COCHRAN et al. 

[2 Brock. 274.] i 

Circuit Court, D. North Carolina. Spring 
Term, 1S25. 

United States— Priokitt — Debt Dce from Rev- 
enue Officer— Appropriation— Sureties 
on Bond— Payment. 

1. An act of congress— Act March 3, 1797, § 
5 [1 Stat. 515]— declares, that where a revenue 
officer, indebted to the United States, shall be- 
come insolvent, the debt due to the United 
States shall first be satisfied, and that this prior- 
ity shall extend to cases where a debtor, not 
having a sufficient property to pay all his debts, 
shall make a voluntary assignment thereof. 
Held, that although this act gives to a debt due 
to the United States a priority over debts due to 
individuals, it does not give to one part of a debt 
due to the United States a priority over any oth- 
er part of it; nor does it vest the property abso- 
lutely in the United States, though it gives them 
a right to pursue it for the purpose of appropri- 
ating it in payment: nor does it affect the right 
of the debtor to apply a payment of money in his 
hands to either a bond debt, or a debt due by 
open account by him to the United States. 

[Distinguished in Leggett v. Humphreys, 21 
How. (62 U. S.) 77.] 

2. Therefore, where a collector of the revenue 
at a port, had given bond with sureties in the 
penalty of $10,000. for the faithful discharge of 

i [Reported by John W. Brockenbrough, Esq.] 



his official duties, and being largely in deb ted to 
the United States, had made a deed of his prop- 
erty for their benefit, but previously thereto, had 
transferred $10,000 to his sureties, and directed 
them to apply that money to their exoneration, 
and the sureties accordingly did so apply it, by 
paying it into the treasury, and receiving from 
the treasury their obligation, without any knowl- 
edge at the treasury that the money so paid had 
been transferred by the collector himself to his 
sureties; it was adjudged that by applying that 
payment to the extinguishment of the bond, the 
sureties were discharged. 

An information was filed in the circuit court 
of the United States for the district of North 
Carolina, against Robert Cochran, late collect- 
or for the port of "Wilmington in that state, 
and J. E. and J. YV\, his sureties, to recover 
from the sureties the sum of $10,000, that be- 
ing the penalty of Cochran's official bond. 
The information charged, that the said Coch- 
ran being largely indebted to the United 
States beyond his ability to pay, viz., in the 
sum of $1^5,3(51, two several suits were in- 
stituted, the one against Cochran, the prin- 
cipal, and the other against his sureties, and 
that judgments had theretofore been obtained 
I against each in the circuit court of the United 
States for the district of North Carolina; 
that the judgment against the sureties (for 
$10,000) had been satisfied by them, but the 
execution sued out on Cochran's judgment 
had proved unproductive; that Robert Coch- 
ran, intending to defraud the United States. 
&c, on the 25th of September, 1820, conveyed 
by deed of that date, to W. W. J. and .T. W., 
(the latter of whom was one of his sureties) 
all or nearly all of his visible property in 
trust, for the benefit of the United States, but 
that nevertheless the said Cochran was pos- 
sessed of a large sum of money, which he 
placed in the hands of J. W., one of his sure- 
ties, or others, upon a secret trust, out of 
which the judgment against the sureties was 
satisfied. The information charged, that the 
original liability, by reason of the defalcation 
of their principal, was unimpaired by the pay- 
ment by them of $10,000 out of the funds of 
Robert Cochran, and prayed for relief, &c. 

The answers of Cochran and his two sure- 
ties disclosed, inter alia, the following state 
of facts, viz.: That on the ISth of August, 
1820, in order to indemnify his sureties, Coch- 
ran had put up, in bills of North Carolina 
banks, the sum of $10,000, in two separate 
packages of $5,000 each, sealed up and ad- 
dressed to the sureties respectively, which 
were placed in a trunk, and the trunk was de- 
posited in the bank of Cape Pear, at Fayette- 
ville, of which bank J. W., the surety, was 
cashier. Cochran, in his answer, insisted 
that he was thus divested of all right and ti- 
tle to the said money, though he admitted * 
that he did not inform his sureties of the 
said transfer, believing it to be complete * 
without any such communication. He far- 
ther answered, that he did not at the time of 
making the transfer, contemplate the execu- 
tion of the deed of the 25th of September, 
1S20, referred to in the information, or com- 
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mitting any other act of legal bankruptcy, 
by absconding or otherwise, but that the ap- 
propriation of the $10,000 and the subsequent 
execution of the deed, were totally distinct 
transactions in fact and in design: That a 
few days after the transfer of the money, 
he went to Wilmington in the execution of 
the duties of his office as collector, and hav- 
ing there received official notice of his re- 
appointment, by which he was required to 
renew his bond in the sum of $30,000, in 
pursuance of the act of congress, and being 
resolved not to involve his friends by giv- 
ing a new bond, the propriety of making an 
assignment of his property then first oc- 
curred to him, and without the counsel or 
knowledge of any person whatever, he ex- 
ecuted the deed on the day of its date, at 
Wilmington. That he carried the deed with 
him to Fayetteville early in October, 1820, 
and deposited it in the trunk *n the bank of 
Cape Fear, containing the package of money: 
That having determined to retire from office, 
and under the influence of feelings too poign- 
ant to endure the shock among his friends, 
which would be produced by the publication 
of his default, he determined to go to the 
North. From Baltimore he addressed a let- 
ter to J. W., one of his sureties, and cashier 
of the bank of Cape Fear, informing him that 
he had deposited the two packages of money 
in the trunk before referred to, and desiring 
him to deliver to his co-surety, J. E,., the 
package superscribed with his name, and to 
retain the other. The sureties, in their an- 
swer, averred, that this letter was received, 
and the money applied to the satisfaction of 
the judgment against them accordingly, and 
that their bond was thereupon surrendered 
by the treasury. 

MARSHALL, Circuit Justice. In this case 
Robert Cochran, collector at the port of Wil- 
mington, being very largely indebted to the 
United States, made a deed of his property 
for their benefit. Previous to the execution 
of this deed, he deposited $10,000, the amount 
of the bond executed to the United States, 
for the faithful performance of his duty, in 
a trunk which was placed in the bank, and 
absconded. From Baltimore he addressed a 
letter to his sureties, requesting the trunk 
to be taken out of the bank, and the money 
to be applied to their exoneration. The mon- 
ey was received at the treasury and the bond 
given up. It being afterwards discovered 
that this was the money of the collector and 
not of the securities, this suit is brought to 
compel the securities to pay the amount of 
the bond, considering the money received as 
constituting no equitable discharge to them. 

It is contended on the part of the United 
States, that the insolvency of Cochran, vest- 
ed all his property, including this $10,000, in 
the United States, and that this sum being 
theirs could not be applied in exoneration of 
his securities. The act of congress declares, 
that where any revenue officer, &c, indebted 



to the United States, shall become insolvent, 
the debt due to the United States shall be first 
satisfied, and that this priority shall extend 
to cases where a debtor not having sufficient 
property to pay all his debts, shall make a 
voluntary assignment thereof. Act March 3, 
1797, § 5. See 1 Story's Laws, 4G5 [1 Stat. 515]. 
This act does not transfer the property itself 
to the United States, but subjects it to their 
debt inthe first instance The assignee holds 
it as the debtor would hold it, liable to the 
claim of the United States, and if he con- 
verts it to his own use, or puts it out of reach 
of the United States, he is undoubtedly re- 
sponsible for its value. But the property 
thus liable to the United States, is liable for 
the whole debt; for one part of it as much as 
for the other. It is as applicable to the bond 
in which the sureties are bound, as to that 
part of the debt for which the principal alone 
is responsible. No person will doubt the le- 
gal capacity of the United States to apply 
any sum of $10,000, to the discharge of the 
bond-debt, leaving the residue unpaid. Such 
an application of a payment would undoubt- 
edly never be presumed from any equivocal 
act; but a plain and positive appropriation 
of a payment to the bond, could not after- 
wards be set aside. But the power of the 
debtor to apply his payments, is co-extensive 
with that of the creditor, and is to be exer- 
cised in the first instance. This principle 
has, it is believed, never been denied. If it 
be correct, then the power of Mr. Cochran 
to apply this sum of money in discharge of 
the bond, and in exoneration of the sureties 
to it, is co-extensive with that of the United 
States to make the same application of it. 
If, then, Mi*. Cochran had, without any as- 
signment of his property, paid this money 
into the treasury, with a direction that it 
should be applied to the bond, he would 
have exercised a right which the law gives 
to every debtor. If the money should be re- 
ceived under this direction, no doubt can be 
entertained, of the obligation to apply the 
payment as directed. If it should be reject- 
ed, it might be tendered in due form, and to 
suits brought on the bond, and on the open 
account a tender might be pleaded to the 
suit on the bond, unless some distinction can 
be taken between this bond, and the com- 
mon case of a bond given for part of a debt. 
The court has reflected on this distinction, 
and cannot perceive any legal difference be- 
tween the cases. 

Does the transfer of this money to the sure- 
ties change the law of the case? We think 
not. The sureties have paid it into the 
treasury in discharge of their bond, which 
has been delivered up. Had this transaction 
taken place, with the full knowledge of the 
treasury department that the -money had 
been received by the sureties from Mr. 
Cochran, no question could have arisen re- 
specting it Is the payment the less valid 
because it was made without communicating 
this circumstance? If the United States 
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have sustained any injury by the conceal- 
ment, equity will relieve against that injury, 
and place them in the situation in which 
they stood before the payment was made. 
If, with full knowledge of the circumstance, 
the money might still have been legally ap- 
plied in discharge of the bond, then, the 
fact that it was not communicated cannot 
change the law. 

It has been very properly argued, that the 
act of congress gives to the debt due to the 
"United State priority over debts due to in- 
dividuals, but not to one part of the debt due 
to the United States over any other part of 
it; nor does it vest the property absolutely 
in the United States, though it gives them a 
rignt to pursue it for the purpose of appro- 
priating it in payment. It would seem to 
follow, that the right to apply payments while 
the money is in the hands of the debtors, is 
not affected by the act of congress, but re- 
mains as it would stand, independent of that 
act. If, then, the sureties had declared to 
the treasury department that the money was 
received from Mr. Cochran, to be- paid in 
discharge of their bond, and had tendered it 
in payment thereof, we think the tender 
would have been valid, and might have been 
pleaded to a suit on the bond. 

We are of opinion, therefore, that this suit 
must be dismissed as against the sureties. 



Case No. 14,823. 

UNITED STATES v. COCKRIN. 

[Cited in Case of Pea Patch Island. Case No. 
10,872. Nowhere reported; no opinion deliver- 
ed.] t 

Case No. 14,833. 

UNITED STATES v. COFFIN. 
[Bee, 140.] i 

District Court, D. South Carolina. May 10, 

1799. 

Deed— Seat.— What Sufficient. 

A mark with ink, acknowledged by the maker 
of a deed to be his seal is sufficient to create a 
specialty, though no wax, wafer, or other similar 
substance be used. 

This was an action of debt on a -^ 
customhouse bond. An exception /£ g\ 
was taken to the validity of the seal I * j 
which was in the following form ^ — ' 

No wax or wafer had been used; but the 
bond had been duly delivered, and that mark 
acknowledged by the obligor to be his seal. 

It was contended for the defendant [Eben- 
ezer Coffin] that as the ground of action was 
an obligation declared to be under the hand 
and seal of the party, and as the profert did 
not support this, debt would not lie, and the 
plaintiff ought to be nonsuited. That the 
action of debt must be founded on a special- 
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ty, to create which a seal was necessary. 
That the court would take as the seal of the 
party any substance on which an impression 
might be made; but that none such existed 
here. That if the reason of the law requir- 
ing a seal had ceased, the mode, perhaps, 
ought also to be done away; but that the 
power of dispensing with it rested with the 
legislature, and not with the judges, who 
must take the law as they find it. 2 Comyn, 
635, 637; Esp. 96; Co. Litt 35-37; Dyer, 13. 

ELLSWORTH, Circuit Justice, delivered 
the opinion of the court that the seal in this 
form, having been acknowledged by the par- 
ty to be his, was sufficient. 

Objection . overruled. 



Case No. 14,824. 

UNITED STATES v. COFFIN. 

[1 Sumn. 394.] i 

Circuit Court. D. Massachusetts. May Term, 

1833. 

Seamex— Indictment fob Maliciously Forcing 
on Shore — Justifiable Cause. 

Indictment for maliciously and without justifi- 
able cause forcing a seaman on shore, jn a for- 
eign port, against -he crimes act of 1825. c. 276, 
§ 10 [3 Story's Laws, 1999: 4 Stat. 115]. "Ma- 
liciously/* in the statute means wilfully, against 
a knowledge of duty. "Justifiable cause" does 
not mean such a cause, as in the mere maritime 
law might authorize a discharge; .but such a 
cause, as the known policy of the American laws 
on this subject contemplates, as a case of moral 
necessity, for the safety of the ship and crew, or 
the due performance of the voyage. 

[Cited in U. S. v. Taylor, Case No. 16,442; 
Wiggin v. Coffin, Id. 17,624; Re Ah Tie, 13 
Fed. 293.] 

Indictment [against Thaddeus Coffin] for 
maliciously, and without justifiable cause, 
forcing a seaman of the ship Fabius on shore 
in a foreign port, to wit, at the Sandwich 
Islands, contrary to the crimes act of 1825, 
c. 276, § 10 [3 Story's Laws, 1999; 4 Stat. 
115]. Plea, general issue, not guilty. 

Mr. Dunlap, U. S. Dist Atty. 
Mr. Bartlett, for defendant. 

STORY, Circuit Justice, in summing up to 
the jury, said: In this case, it is admitted, 
that the ship Fabius is an American ship„ 
and Frederick Daniels was one of her crew, 
and the steward of the ship on a whaling 
voyage to the Pacific. It is also admitted, 
and indeed is proved beyond all controversy, 
that he (Daniels) was forced ashore by the 
direct orders and instrumentality of the mas- 
ter, at the port of Mahee, in one of the 
Sandwich Islands, against his will, and land- 
ed on the beach there with his chest, without 
any means of subsistence, for the purpose of 
finally separating him from the ship for the 
voyage. He (Daniels) is by birth a Dane, 
and (it is said) has been naturalized; but 
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that fact is not proved by the proper record 
evidence. Under these circumstances, it is 
contended, in the first place, that by the act 
of 1813, c. 1S4 [2 Story's Laws, 1302; 2 Stat. 
809, c. 42], foreign seamen cannot be lawful- 
ly employed as part of the crew of an Amer- 
ican ship; and in the next place, if they 
can, that the act of 1823, c. 270, § 10 [3 
Story's Laws, 1999; 4 Stat. 113], on which 
the present indictment is founded, applies 
only to seamen in American ships, who are 
citizens. My opinion is. that the argument 
is not well founded in either respect. The 
act of 1S13, c. 184 [2 Story's Laws, 1302; 2 
Stat. 809, c. 42], declares, indeed, that after 
the then war with Great Britain, it shall 
not be lawful to employ on board of any 
public or private vessels of the United States 
any persons, except citizens. But the tenth 
section of the same act suspends the opera- 
tion of the act, as to the employment of sea- 
men, who are subjects of any foreign nation, 
which shall not by special treaty with the 
United States have prohibited the employ- 
ment on board of her public or private ships 
of white citizens of the United States. Den- 
mark has made no such treaty stipulation; 
and, therefore, the clause, as to subjects of 
that country at least, remains inoperative. 
Then, as to the act of 1825, on which the 
present indictment is founded, its language 
is general, and equally applicable to all sea- 
men constituting a part of the crew of an 
American ship, whether foreigners or na- 
tives; and^l can perceive no public policy, 
which would justify the court in construing 
the words as confined to the latter. So long 
as foreign seamen are permitted by our laws 
to be employed on board of American ships, 
they must be deemed admitted to the pro- 
tection of those laws; as they are certainly 
responsible both civilly and criminally for 
any violation of them. It would be a most 
extraordinary predicament to hold them lia- , 
ble for the latter, and at the same time to 
deny them all benefit of the former. No 
such invidious distinction is at present es- 
tablished in our legislation. The language 
of the tenth section is: No master, &c, 
"shall during his being abroad maliciously 
and without justifiable cause force any of- 
ficer or mariner of such ship or vessel'' (not 
any American officer or mariner) "on shore, 
or leave him behind in any foreign port or 
place, or refuse to bring home again all such 
of the officers and mariners of such ship or 
vessel, as he carried out with him, as are in 
a condition, to return, and willing to return, 
when he is ready to proceed on his home- 
ward voyage," &e. Now, it is plain, that the 
home here referred to is not the particular 
home of any seaman, native or foreign; but 
the home port of the ship for the voyage. 

Then, what is to be deemed a "justifiable 
cause" in the sense of the act? It is argued, 
that whatever misbehavior would, by the gen- 
eral principles of the maritime law, constitute 
a sufficient cause to discharge a seaman in a 



foreign port, is a "justifiable cause" in the 
sense of the act. But it seems to me, that 
this is laying down the rule much too broadly. 
It is not, indeed, every offence committed by 
a seaman, which will, even by the maritime 
law, authorize the master to discharge him 
| in a foreign port. It must be some offence 
j of a high and aggravated character; or long 
* and habitual disregard of duty; or other con- 
tinued misconduct, unrepented of and un- 
, changed. But the laws of the United States, 
from motives of an enlarged policy, have cir- 
j cumscribed the authority of the master, in 
; cases of discharge, within much more narrow 
; bounds. It is well known, that in former 
, times- the government were put to very great 
j expenses for the relief and maintenance of 
sick, disabled and "other seamen, who were 
discharged, or left abroad by masters of Amer- 
ican ships under various pretences, often ex- 
ceedingly frivolous, and sometimes from a 
spirit of revenge or passionate excitement. 
; The evil became so extensive, and so burden- 
; some, that by a statute passed in 1803— Act 
; 1S03, c. 62, § 1 [1 Story's Laws, 8S3; 2 Stat. 
203, c. 9]— masters of ships on foreign voyages 
were required to give bonds with security for 
the due return of all the seamen who were 
engaged for the voyage; and by a proviso in 
that statute it was declared, that the bond so 
given should not be forfeited on account of 
the master's not producing any of the crew, 
who might be discharged in a foreign country 
with the consent of the American consul, or 
other commercial agent, in writing; nor on 
account of any of the crew dying, or abscond- 
ing, or being forcibly impressed into another 
service. And another section of the act (sec- 
tion 3) provided for cases, when the vessel is 
sold, or a seaman is discharged with his own 
consent in a foreign country. Now, looking 
to the obvious policy of this act, it is impos- 
sible not to feel, that congress meant to admit 
no excuses under the bond, except in extreme 
cases, where the consul authorized the dis- 
charge, or the seaman died, or absconded, or 
was impressed. The present case does not 
fall within either of these classes of cases. 
But I am not prepared to say, that others 
may not exist, not mentioned in the statute, 
which yet would constitute a justifiable cause 
of a discharge. But I think the right to dis- 
charge seamen can result only from what may 
be deemed a moral necessity, analogous to 
the cases put in the statute. Suppose for in- 
stance, a seaman should make a revolt on 
board of a ship, or endeavour to make such a 
revolt; and should persist in his misconduct, 
so that his farther continuance on board 
would be hazardous to the master and crew, 
and the objects of the voyage; it seems to me, 
that it would constitute a good cause for a 
discharge. So, if a seaman should commit 
a manslaughter, or assault any of the officers 
or crew with an intent to kill, or otherwise 
conduct himself in such a malicious and gross 
manner as to render his presence on board 
dangerous to the crew and the safety of the 
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ship; the same result would follow. And I 
am not prepared to say, that even long con- 
tinued, obstinate, and malicious disobedience 
of orders, or neglect of ship's duty, indicating 
a mutinous disposition, and deliberate intent 
to subvert the ship's discipline, and the gov- 
ernment of the crew, would not equally jus- 
tify a discharge; although it is not expressly 
within the purview of the statute. But I 
think the right arises only under extraordi- 
nary emergencies and in extreme cases, where 
otherwise the safety of the officers or crew, 
or the due performance of the voyage, or the 
regular enforcement of the ship's discipline, 
would be put in jeopardy. The mere conven- 
ience of the master would not justify a dis- 
charge; much less such offences, as could be 
ordinarily suppressed by the common punish- 
ments administered in the sea, service. 

But it is not sufficient, that there should be 
a want of justifiable cause, to bring the case 
within the statute. The act must be mali- 
ciously done. Now, "maliciously," in the 
sense of the act, is not limited to acts done 
from hatred, revenge, or passion; but it in- 
cludes all acts wantonly done, or wilfully 
done, that is, against what any man of reason- 
able knowledge and ability must know to be 
contrary to his duty.* Now, every man is 
presumed to know, what the law ordinarily 
requires of him in point of duty; and he 
cannot shelter himself from liability by any 
pretence of ignorance of that, which, in his 
station, every man must be presumed to know. 
Still, if the circumstances are such, that a 
master of reasonable judgment, acting bona 
fide, and not from passionate excitement, 
might fairly deem it his duty to discharge the 
seaman, he will not be guilty of the offence 
intended by the act Every master in a for- 
eign voyage cannot but be presumed to know, 
what the obligation of the bond given by him, 
to bring home the crew, who go on the voyage, 
imports. And he cannot but know, what are 
the excuses allowed by the act. If he goes 
beyond them, he acts at his peril, and can 
justify himself only in a clear case of moral 
necessity, such as I have stated. 

Let us apply these principles to the present 
case. That the master forced the seaman on 
shore at the Sandwich Islands is (as I have 
said) admitted. The onus probandi, then, is 
on the master to establish, that the act was 
for a justifiable cause; for in the absence of 
such cause the law will presume, that he did 
it maliciously, until the contrary is proved. 
The defence is here mainly rested on the fact, 
that after the seaman (who was steward of 
the ship) was tied up to the rigging, and 
flogged with a cat-of-nine-tails, he never did 
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any duty, until he was discharged; that is, 
from June to November, 1S31; and that this 
arose from his wanton obstinacy and malice, 
and determination not to do duty, and not 
from inability. The answer on the other side 
is, that the flogging produced a rupture or 
hernia in the abdomen; and that the seaman 
was thus rendered wholly incapable of per- 
forming duty, and was really, not pretendedly, 
an invalid. Which of these statements is 
true? (Here the judge recapitulated the evi- 
dence.) If the jury believe, that the seaman 
was not injured, as he pretended, by the flog- 
ging; but was able to do duty, and obstinate- 
ly and maliciously refused to do duty, in order 
to revenge himself, and to destroy the ship's 
discipline, and to incite others of the crew to 
disobedience, then the defendant ought to 
be acquitted. If he was in fact disabled; and 
the master by reasonable inquiries might have 
ascertained it; and he chose to act upon his 
feelings of disgust with the seaman; or rash- 
ly upon his own suspicion; then it seems to 
me, that he ought to be found guilty. 
Verdict guilty. Judgment accordingly. 
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Case No. 14,825. 

UNITED STATES v. COGSWELL. 

[3 Sumn. 204.] i 

Circuit Court, D. New Hampshire. May Term. 
1838. 

Marshal— Account— Fees— Travel— Interest- 
Rent. 

1. In an account of the marshal for the dis- 
trict of New Hampshire against the United 
States, an iten* of two dollars was allowed for 
the service of each venire on the town clerks; 
also, an item for rent paid for an office, for the 
clerk of the courts of the United States; with 
interest on both these items. The court disal- 
lowed certain items, being the expenses incurred 
bv the marshal, for the purpose of establishing 
and settling his accounts with the government; 
also, a charge for constructive travel and attend- 
ance at the monthly rules, held in the clerk's of- 
fice. 

2. Qua?re, how it would be, where the mar- 
shal actually travelled and attended at the 
rules. 

[Cited in U. S. v. Smith, Case No. 16,346; U.- 
S. v. Richardson, 28 Fed. 72; Harmon v. 
U. S., 43 Fed. 565; Be Lyman, 55 Fed. 35; 
U. S. v. Harmon, 147 U. S. 268, 13 Sup. Ct. 
331.] 

Debt on the official bond of the defendant, 
Pearson Cogswell, late marshal of New 
Hampshire. The defendant prayed oyer of 
the condition of the bond, which latter was 
as follows:— "The condition of the above-writ- 
ten obligation is such, that, whereas the 
above-bounden Pearson Cogswell is appoint- 
ed marshal of the United States, within and 
for the district of New Hampshire, for the 
term of four years, from and after the fif- 
teenth day of March, eighteen hundred and 
thirty-two*. Now if the said Cogswell shall 
welfand truly, faithfully and impartially, ex- 
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ocnte the duties of the said office, so that the 
United States, or any person, shall not come 
to any damage on account of the proceedings 
of the said Cogswell, in his said official ca- 
pacity, as marshal, then the above-written 
obligation to he void, otherwise to remain in 
full force." The defendant then pleaded, 
that he ought not to be charged, &c, be- 
cause, he says, "That at the time of the 
commencement of this action, there was due 
and owing, from the said Cogswell, to the 
plaintiff, by virtue of said writing obliga- 
tory, according to the decision of the account- 
ing officers of the treasury of the United 
States, aforesaid, the sum of five hundred 
sixty dollars and fifty-seven cents, and no 
more, and that the said United States, at the 
commencement of this action, was and still is 
indebted to the said Cogswell, in a much 
larger sum of money, than the money so due 
and owing from the said Cogswell, to the 
said United States, by virtue of the said 
writing obligatory, and the condition thereof, 
to wit, in the sum of four thousand one hun- 
dred forty-eight dollars twenty cents, for 
services done and performed by him, the 
said Cogswell, in his said office of marshal 
as aforesaid, . to and for the said United 
States, and for moneys paid, laid out and ex- 
pended by him, the said Cogswell, to and for 
the said United States, by the request, order 
and direction of the said United States, or' 
the proper officers thereof, to wit, at Ports- 
mouth aforesaid, on the day last aforesaid, 
out of which said sum of four thousand one 
hundred forty-eight dollars and twenty cents, 
the said Cogswell is ready and willing, and 
hereby offers to set off and allow to the plain- 
tiff, so much money as will be sufficient to 
satisfy all the money due by virtue of the 
said writing obligatory, and condition, and 
all damages sustained by occasion of detain- 
ing the same." To this plea, the United 
States by their attorney, replied, that they 
ought not to be precluded from having and 
maintaining their action against the said 
Cogswell, because they were not nor are in- 
debted to the said Cogswell, in manner and 
form as he hath alleged. And upon this rep- 
lication, issue was joined. j 

At the trial, v the only questions which arose 
were upon the set-off claimed by the defend- 
ant, a particular account of the items where- 
of was filed in the cause, and was laid before 
the jury. (1) One item was for the service 
of sundry venires on the town clerks of the 
several towns, from which the marshal (the 
defendant) was, by the grand venires (so 
called) directed to him by the circuit court, 
from time to time required to cause the 
grand and petit jurymen to be drawn from 
the jury-boxes of those towns, to attend the 
circuit courts. (2) Another item was for the 
travel and attendance of the defendant, as 
marshal, at the monthly rules, held in the 
clerk's office. (3) Another was the payment 
of office rent, for the use of an office for the 
clerk of the district and circuit court. (4) 
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Another item was for the expenses of certain 
copies of papers from the clerk's office, as 
vouchers, to enable the defendant to settle 
his accounts at the treasury in Washington. 
(5) Another item was his, the defendant's, 
expenses to Washington, to settle his ac- 
counts at the treasury. On all these items 
the defendant claimed interest, from the 
time when they respectively became due. All 
these claims were presented to, and rejected 
by, the treasury department. 

Mr. Hale, U. S. Dist. -Arty. 
E. Cutts, for defendant. 

STORY, Circuit Justice. The first item de- 
pends upon the construction of the first sec- 
tion of the act of 1799, c. 125, § 1 [1 Story's 
Laws, 569; 1 Stat. 624, c. 19], by which it is- 
provided, that the compensation of the mar- 
shals of the districts of the United States 
shall (among other things) be, "for summon- 
ing each grand and other jury, four dollars; 
provided, that in no ease shall the fees for 
summoning jurors to any one court exceed 
fifty dollars; and in those states where ju- 
rors, by the laws of the state, are drawn by 
constables, or other officers of corporate 
towns or places, by lot, the marshal shall 
receive, for the use of the officers, employed 
in summoning the jurors, and returning the 
venire, the sum of two dollars, and for his 
own trouble, in distributing the venire, two 
dollars." Now, the latter part of this pro- 
viso, applies directly to the mode of drawing 
jurors in the district of New Hampshire, ac- 
cording to the state laws, which have been 
adopted by the act of congress, of May 13, 
1800, e. 61 [1 Story's Laws, 792; 2 Stat 82]. 
By the state laws, jurors are to be drawn 
from the jury boxes of the town by lot, at a 
meeting to be called for that purpose, in the 
presence of the official functionaries of the 
town. The respective venires for jurors from 
each town, are to be served on the town 
clerk. And by the practice of the courts of 
the United States, a grand or general venire, 
is addressed to the marshal, to serve the 
proper subordinate venires on the respective 
clerks of the towns. The item, now claimed 
by the defendant, and controverted by the 
United States, is for the service of these 
venires on the town clerks. Upon this state- 
ment, it seems difficult to find any real 
ground for controversy. The statute seems 
to us to provide directly for the very case; 
and, therefore, we are of opinion, that the 
claim ought to be allowed. 

The next item, is for rent paid for an of- 
fice for the clerk of the courts of the United 
States. This seems to us, a just charge 
against the United States, as an incidental 
expenditure, connected with the holding of 
the courts of the United States, and the due 
administration of justice. 

The next item, is for travel and attendance 
at the monthly rules, held in the clerk's of- 
fice, under the rules of rhe supreme court of 
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the United States, passed at February term, 
1822. It is admitted, that the defendant, as 
marshal, did not in fact, either travel to, or 
Attend these rules at the clerk's office; and, 
therefore, his claim is for a constructive 
right, or a constructive travel and attendance, 
at the rules. But we are of opinion, that 
this charge, whatever might be its validity, 
if the marshal had actually travelled and at- 
tended at these rules is, under the circum- 
stances, wholly inadmissible. To justify the 
charge, an actual travel and attendance are, 
in our judgment, indispensable. 

The remaining items lequire no commen- 
tary. They are the mere personal expenses 
of the marshal, incurred by him for the pur- 
pose of establishing and settling his accounts 
against the government. They may, for 
aught we know, constitute a very sound 
claim upon the abstract justice and equity of 
the government, but they are not such as can 
be taken notice of, or enforced, by courts of 
justice. 

Of course, upon these items, which are 
allowed by the court, the defendant has a 
fair title to interest. This, indeed, is not 
objected to on the part of the government. 

Upon this intimation of the opinion of the 
<jourt, a verdict was taken for the defendant, 
subject to the final audit of the account, upon 
a reference to the clerk of the court, as an au- 
ditor. 



Case No. 14,826. 

UNITED STATES v. COHEN. 

[Cited in U. S. v. Blodgett, Case No. 14.011. 
!Nowhere reported; opinion not now accessible.] 

Case No. 14,827. 

UNITED STATES v. COHN. 

[7 Int. Rev Rec. 69.] 

Circuit Court. S. D. New York. Feb., 1868. 

Internal Revenue— Violation of Laws— Fraud- 
ulent Cjgah Returns. 

Solomon Cohn was charged with having 
made false returns of cigars made by him 
in August, 1866, under the law as it then 
stood. His return was 50,000 a month, at 
■$12 per thousand- The government proved 
by the entries in his books, which they had 
seized, that he had sold one man more than 
150,000, and that none of his sales were for 
less than $20 per thousand. Parties who 
bought of him were also called, and testified 
to the same rate of sales, and produced his 
bills." It was further proved that Cohn had had 
a quarrel with his wife, and that he had said 
that he did not dare to leave his books at 
home for fear his wife would get them. 
The defense claimed that it was not neces- 
sary under the law to include in the return 
sales of cigars bought by Cohn, but only 
sales of such as he manufactured. They did 
not, however, prove that these were sales 
of cigars that he had bought, and THE 
COURT (BENEDICT, District Judge) held 
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that return of such sales must be made as 
the law then stood. 
The jury found a verdict of guilty. 

Phelps & Bell, for the Government. 
Mr. Sedgwick, for defendant. 



Case No. 14,828. 

UNITED STATES v. COHN. 
[See Case No. 14,827.] 

Case Ho. 14,829. 

UNITED STATES v. COIT. 
[1 Car. Law. Repos. 346.] 
District Court, D. New York. August, 1812. 
Summoning of Juuy — Duties of Marshal. 
[A challenge to the array is properly sustain- 
ed when it appears that the marshal summoned 
the jury without any designation hy the court of 
the part of the district from which they were to 
be summoned, and uot according to the mode of 
forming juries to serve in the highest court of 
law in the state.] 

It has been the practice of the marshal of 
this district to select the jury, both as to the 
individuals who were to serve on it and the 
part of the district from which they were to 
come, at his owu pleasure. In other words, 
it was completely in the power of the marshal 
to return at any time just such a jury as 
would answer the purposes of government, or 
of any of the officers of government having 
an interest in the cause to be tried. This 
power in the hands of a marshal disposed to 
use it for improper purposes is so manifestly 
dangerous to public liberty and private se- 
curity that congress actually legislated on 
the subject, and directed that juries should be 
returned from such part of the district as the 
court should direct, so as should be most fa- 
vorable to an impartial trial, and to avoid 
unnecessary expense, or unduly burthening 
the citizens of any part of the district with 
such services; and that they should be des- 
ignated in each district respectively, accord- 
ing to the mode of forming juries to serve in 
the highest courts of law therein, so far as 
such mode should be practicable. Notwith- 
standing these plain and positive directions 
of the act of congress, the marshal has for 
years persevered in summoning such jurors* 
as he at his pleasure thought fit, and from 
such^parts of the district as suited his own 
views of propriety or convenience. 

In the causes of the United States agaiust 
Mr. Coit, for an alleged breach of some bonds 
executed by him as surety, during the first 
embargo, and which were noticed for trial at 
the above court, the counsel for the defendant, 
upon the district attorney's moving to bring 
on one of the causes, filed a challenge to the 
array, because the marshal had summoned 
the jury of his own mere arbitrary will and 
pleasure, without any designation by the 
court of the part of the district from which 
they were to be summoned, and because the 
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jury had not been summoned according to the 
mode of forming juries to serve in the high- 
est court of law in this state, altho' it was 
practicable so to have summoned them. To 
this challenge the district attorney demurred, 
and the defendant's counsel joined in de- 
murrer. 

Sandford, Dist. Atty., D. B. Ogden, and 
Baldwin, for the United States. 

Messrs. Brinckerhoff, Wells, Colden, Hoff- 
man, and Emniett, for defendant. 

The question was very fully argued by the 
counsel on both sides; and VAN XESS, Dis- 
trict Judge, having taken time to consider of 
it, delivered his opinion in favor of the chal- 
lenge, upon both points. The array was ac- 
cordingly quashed and the jury discharged. 
The judge had reduced his opinion to writing. 
It was very ably drawn up, and the subject 
examined and discussed with remarkable 
clearness, precision and force. He shewed, 
not only from the acts of congress particu- 
larly applicable to this subject, but from a 
view of the whole 'judiciary system of the 
United States, that it was the intention of 
congress to conform the proceedings of the 
United States courts as nearly as possible to 
those of individual states respectively. By 
this decision, the valuable right of an impar- 
tial trial by jury, than which none is of more 
vital importance to the administration of jus- 
tice, is secured to the citizens of this state \a 
the district court, whose rights are no longer 
left to depend upon the will of an individ- 
ual, but on the due execution of those laws, 
which, calculated to guard against abuse and 
oppression, have provided in our state courts 
for the selection of juries by ballot from all 
those who are qualified to serve. 

It is proper here to add, in order to avoid 
mistake, that the counsel for the defendant 
did not impute to the marshal any improper 
conduct or design in summoning the jury in 
question, nor did the challenge involve any 
objections to the individuals composing the 
jury: It proceeded wholly upon the ground 
that the mode by which the jury had been 
summoned and returned was wrong in prin- 
ciple, and that the practice which had hither- 
to prevailed, was in violation of express and 
positive laws, whose strict observance was 
a matter in which even the humblest indi- 
* vidual in the community had a deep interest. 



Case KTo. 14,830. 

UNITED STATES v. CODBY. 

[1 Spt. 119; i 8 Law Rep. 496.] 

District Court, D. Massachusetts. Nov., 1845. 

Seamen — Assault upon Br Master — Use of 
Deadly Weapon— Wiiex. Justifiable. 
1. The master of a ship, at sea, is justified in 
using a deadly weapon, to reduce a seaman to 
obedience, only in cases of necessity. 

* [Reported by F. E. Parker. Esq.. assisted by 
Charles Francis Adams, Jr. Esq., and here re- 
printed by permission.] 



2. The circumstances of each case must de- 
termine whether such necessity exists. 

3. Among these are, the situation of the ship, 
and the manifestation of a friendly or hostile 
disposition, on the part of the crew. 

4. If the circumstances are such as to induce 
a master of ordinary firmness and discretion, in 
the exercise of an honest judgment, to believe 
the danger to be imminent, and to require the 
use of a dangerous weapon, to reduce to obedi- 
ence a seaman in open mutiny, with deadly 
weapons in his hand, and therewith threatening 
the lives of the officers, and the master should 
make use of a deadly weapon from good motives, 
lie will be justified in so doing, although subse- 
quent events make it appear that less severe and 
dangerous measures might have answered the 
purpose. 

Indictment for an assault with a pistol, 
upon one Fuller, a seaman. The evidence 
was somewhat contradictory, but the main 
facts appeared to be as follows;— Upon a late 
voyage of the ship, under the command of 
the defendant, Fuller, a seaman, was en- 
gaged in mending a sail, under the direction 
of the captain, on the quarter deck, when 
Fuller made some reply to Captain Colby, 
which the latter deemed insolent, and there- 
upon reminded Fuller that he must give him 
no insolent answers. Fuller replied, **I give 
you no more insolence than you give me." 
The captain struck Fuller with his hand 
Fuller immediately seized his sheath knife, 
which lay by his side, and threatened to stab 
the captain; the Iatt*r thereupon called to his 
mate to secure the man. The first and sec- 
ond mate came to the assistance of the cap- 
tain, and were met by Fuller, who made two 
dangerous passes at each with his knife, 
threatening to run them through, if they ap- 
proached him. The defendant ordered his 
mate to knock Fuller down with a capstan 
bar, if he could not otherwise disarm him. 
Fuller thereupon retreated to the forward 
part of the ship, and seizing the cook's axe, 
placed himself underneath a boat, which was 
raised, upside down, and supported athwart 
ships, about seven feet from him, and swore 
he would cut down the first man that came 
near him. There was evidence tending to 
show that some of the crew were inclined to 
render assistance* to Fuller. Fuller was re- 
peatedly ordered by the captain and otiicers 
to put down his axe and knife, and go to. 
his duty, but refused with an oath. The ofli- 
ers all testified that, from his appearance and 
manner, they were afraid to approach him. 
or attempt to disarm him; that, in their opin- 
ion, it would have been dangerous for any 
one so to do. The captain then went Jo the 
cabin, loaded his pistol with shot, came for- 
ward where Fuller was, and twice or three 
times ordered him to lay down his axe and 
go to his duty, or he, the captain, would fire 
upon him. This, each time. Fuller, with an 
oath, refused to do. The captain thereupon 
fired, and the shot took effect in the face 
and head of Fuller, by which he lost one eye, 
and the other, at the time of the trial, was 
much affected. It appeared, also, that the 
man at the wheel left his station, and that 
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llie ship, during the affray, caught aback. 
The case was submitted to the jury without 
argument. 

R. Rautoul, Jr., J. S. Dist Atty. 

G. T. Bigelow and AI. S. Clarke, for de- 
fendant. 

SPRAGUE, District Judge (charging jury) 
The law, gives to a captain of a ship, at sea, 
a power entirely unknown on land, out of 
the military service aud places him in a 
situation, in respect to those under his con- 
trol, quite different from that of a master 
towards his servant or apprentice, or that of 
an employer towards those employed by him. 
This authority is conferred for the preserva- 
tion of the lives and property committed to 
his care, and is often as essential to the 
safety of the crew, as of the officers and ship. 
Hence the law has ever required of the sea- 
man prompt and respectful obedience to all 
lawful orders of the captain. Even though 
the captain be in the wrong, or gives his or- 
ders in a harsh and insolent manner, or pun- 
ishes without sufficient cause, still the sea- 
man, while at sea, must submit to the wrong, 
and wait for redress till his return to port, 
rather than resort to violence, unless the 
wrong threatened to be done will work an 
irreparable injury. A seaman is not bound 
to submit to a permanent injury, for which 
no adequate redress can be given, such as 
the loss of a limb, an eye, or any enormous 
bodily harm, before resisting his superior 
officer; for the courts cannot afford complete 
redress for such wrongs. If the wrong 
threatened or done is such that it can wait 
for redress, the seaman is bound to wait and 
will not be excused in forcible resistance to 
■official authority For the use of this unusual 
power, the captain is amenable to the law; 
and for all abuse of it, whereby a seaman 
suffers, a remedy is provided upon his re- 
turn to his country- In the case at bar, a 
dangerous weapon was used by the captain, 
whereby a lasting injury was done to a sea- 
man. And the rule of law is, that no offi- 
cer is authorized to use such a weapon, un- 
less in case of necessity. This alone will 
be a justification. In the present case, the 
defence is distinctly placed on that ground. 
It is obvious, that the circumstances of each 
case must determine Lhe question of neces- 
sity. The captain must not use* a deadly 
weapon from anger, from pride of authority, 
or from passion, nor upon any occasion, when 
the circumstances are such that he can safe- 
ly wait for the passion of the seaman to sub- 
side, and reason to resume its control, so 
that he may be able to induce, or compel, 
the mutinous person to return to his duty, by 
the use of milder means. It must be re- 
membered, however, that the captain is to 
judge of his duty at once, with no time to 
wait and nicely weigh probabilities, and 
oftentimes vith no time at all for delibera- 
tion or counsel. He cannot stop to inquire 
into suspicious circumstances, nor can he, at 



all times, be confident of the obedient dispo- 
sitions of his men. The officers are general- 
ly the weaker party, and hence it becomes 
necessary for the captain to quell a mutinous 
disposition, before it has spread so far, as to 
be beyond his control. Hence the rule of 
law is, that if the captain, acting as a man 
of ordinary firmness, in the exercise of a 
sound discretion, and judging honestly from 
the circumstances, as they appeared to him 
at the time, did sincerely believe that the 
danger was imminent, and did require the 
use of a dangerous weapon to reduce to 
obedience a seaman actually in mutiny, aud 
made use of such a weapon from honest mo- 
tives, then he is justified in so doing, al- 
though subsequent events should make it ap- 
pear, that less severe and dangerous meas- 
ures might, perhaps, have accomplished the 
purpose. In such cases it becomes important 
to inquire, what was the situation of the 
ship, and what were the indications on the 
part of the crew If the captain saw his 
men hastening to the assistance of his offi- 
cers, and manifesting a disposition to reduce 
the mutinous person to obedience, it would 
be a circumstance to show, that the use of a 
deadly weapon mi«*ht not be required. If 
the crew left their stations, without openly 
manifesting such a disposition, even though 
they made no attempt to assist or encour- 
age the mutinous person, still the captain 
might honestly regard that as a suspicious 
circumstance; because a seaman, in time of 
difficulty between " the officers and any of 
the men. ought not to leave his station un- 
bidden, unless he intends to render active as- 
sistance to the officers. In the case at bar. 
several of the men left their stations, and 
hurried towards the scene. And though they 
might have done so from honest motives, 
still the captain, at that moment, had the 
right to judge, from appearances, whether or 
not they came with hostile designs. A very 
important circumstance was, that the man 
at the wheel left his station, and the ship 
caught aback, and lay at the mercy of the 
waves. One other man, also, openly encour- 
aged the mutineer, who was resisting the au- 
thority of the officers, armed with a danger- 
ous weapon. There was some evidence tend- 
ing to show, that at the commencement of 
the matter, an order had been given to seize 
Fuller up, and that it was in resistance "of 
this order that he seized the axe, to pre- 
vent its execution. It is well known that this 
order precedes, and is usually preparatory to, 
the infliction of corporal punishment. Still 
it is not always inflicted, although the man 
is actually made fast to the rigging. Often 
he is released upon his promise of obedience, 
after he has been admonished by the seizing 
up, that he is in the power of the officers. 
This order, therefore, would not justify Ful- 
ler in using a dangerous weapon. 

If the jury, then, believe that Fulier was 
brandishing a deadly weapon, and threaten- 
ing the officers with it, and that there were 
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indications that others of the crew were 
.about to co-operate with him, and that all 
the circumstances were such as to induce a 
captain of ordinary firmness and discretion, 
to believe that the use of a pistol was neces- 
sary to suppress a mutiny, and that the cap- 
tain in this instance did so believe, then the 
defendant at the bar would be justified; but. 
if no such necessity, or apparent necessity, 
existed, then he would not be justified. 
The jury returned a verdict of not guilty. 

[For a libel by Fuller against the master on 
account of the same assault, see Case No. 5,149.] 

See Roberts v. Bldridge [Case No. 11,901]; 
U. S. v. Lunt [Id. 15,043]; and U. S. v. Bor- 
den [Id. 14,625]. 

Case No. 14,831. 

UNITED STATES v. COLCHESTER. 

[2 Int. Rev. Rec. 70.] 

District Court, S. D. New York. 1S05. 

Internal Revenue — License — Jugglery— Spirit- 
ual Mediums. 

The indictment charges Chas. J. Colches- 
ter with "practising as a juggler without li- 
cense.'* The act of congress under which 
the defendant is indicted provides that every 
juggler shall pay a license fee of §20, and 
further "that any person who performs by 
sleight of hand shall be deemed a juggler." 
The defendant denies that he is a juggler. 
It appears that he offered to take out a 
license as a "spiritual medium," but the gov- 
ernment officials refused to give him a li- 
cense unless he would take out such license 
as a juggler, in other words consider himself 
a juggler. This the defendant absolutely re- 
fused to do, but offered the assessor to pay 
Mm whatever he might ask for a license as a 
spiritual medium, or to be known by any 
other appropriate appellation the official 
might choose to apply to his calling. The 
officer, however, refused to grant a license to 
him, other than as a juggler. The defend- 
ant declined the terms of the government 
officer, whereupon he was arrested, indicted, 
and the trial of the case transferred to this 
city. The defendant, upon being arraigned 
before the court, pleaded "not guilty" to the 
charge contained in the indictment, where- 
upon a jury was empaneled. 

Mr. Dart, U. S. Dist. Atty.. and Charles H. 
Tappin, Asst. U. S. Dist. Atty. 

Josiah Cook and George B. Hibbard. for 
the defence. 

[The following is a report of District At- 
torney Dart's address to the jury:] 

"The prisoner at the bar, Charles J. Col- 
chester, stands indicted for the offence of 
practising the trade or profession of a jug- 
gler, without having procured a license 
therefor, as required by the 'act to provide 
internal revenue, to support the government, 
to pay interest on the public debt, and for 



other purposes/ approved June 30, lSt>4. 
The case seems to be one simple of solution, 
and involving no great public concern, and 
such I apprehend will be its result. The 
performance of singular and extraordinary 
feats of rappings, answering questions in- 
closed in envelopes, and the like, publicly, 
and for fee and reward, will not be seri- 
ously contested, perhaps admitted. The pe- 
culiar defence of the prisoner I can only 
gather from newspaper reports and public 
rumor, which assert that the prisoner will 
prove, or attempt to prove, that in the per- 
formance of these feats of apparent legerde- 
main, he is the mere passive instrument of 
spiritual control, and that he does not prac- 
tice sleight-of-hand. I see assembled here a 
great multitude, not 'the spirits of just men 
made perfect/ but of men and women in 
their corporeal form. While I concede the 
inestimable value of the press, I cannot for- 
bear the remark that it has been made the 
instrument of magnifying this case into un- 
due proportions, and to cause the public to 
believe that it is a contest between the Unit- 
ed States and a large body of citizens calling 
themselves spiritualists, and an endeavor on 
the part of the former to crush out a re- 
ligious sect, and to expose its heresies, if it 
aas any, and that the result of this trial will 
establish the fact whether spiritualism is 
true or false. Nothing can be further from 
the truth. The result of this trial can ac- 
complish no such tiling. It is a simple in- 
quiry whether Charles J. Colchester is prac- 
tising sleight of hand under the guise of 
spiritual control; and if he is, it is quite as 
important to professed spiritualists that he 
should be exposed, as it is to the public, 
whom he is deluding, and to the government, 
which he is defrauding. I trust, therefore, 
should there be a believer in this faith upou 
the jury, he will not look upon me as a 
persecutor, but will go hand in hand with 
me in my endeavor to expose his impositions 
if he is an impostor, and to compel him, if 
a juggler, to contribute his proportion to sup- 
port the government, to pay interest upon 
the public debt, and for other purposes. 
There are and ever'have been tricks in what 
used to be known as the 'Black Art/ a jug 
glery, which has baffled the inquiries of the 
curious, and are known only to the prac- 
tises of that ait, and I will proceed to ad- 
duce evidence to prove that the prisoner is a 
disciple of that school." 

[The case was tried before HALL, District 
Judge.] 

After a lengthy trial, during which several 
witnesses versed in diablerie were examined, 
the case was submitted to the jury, who 
soon returned a verdict of "guilty." This, 
in fact, determines "paying mediums" like 
Mr. Colchester, to be jugglers within the 
meaning of the excise law, and as such lia- 
ble to license. 
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Case No. 14,832. 

UNITED STATES v. COLE et al. 

[5 McLean, 513.] i 

Circuit Court, D. Ohio. Oct Term, 1S53. 

Conspiracy to Destkoy Vessel— Evidence- A cts 

Doxe— Destruction of Vessel— "Witnessed 

—Guilt— Reasonable Doubt. 

1. The" 23d section of the act of congress of 
the 3d of March, 1825 [4 Stat. 122], which pun- 
ishes a conspiracy to destroy a vessel or cargo, 
with the intent to defraud the underwriters is , 
constitutional. 

2. The object of the act is. to protect com- 
merce, and the protection to underwriters is in- 
cidental. 

3. The act applies to our internal as well as to 
our foreign commerce. 

4. The mischief is as great in the one case as 
in the other. 

5. And the opportunities to commit the offense, 
are much greater in our internal, than m our 
foreign commerce. 

6. This congress has as full power to do, for 
the protection of commerce among the several 
states, as for the protection of commerce with 
foreign nations. 

7. After prima facie evidence has been given 
of a conspiracv, the statements of those impli- 
cated, though not included in the indictment, is 
evidence. 

[Cited in Cuyler v. McCartney, 40 X. Y. 244.] 

8. This is, on the principle, that where a com- 
bination of individuals has been formed, to com- 
mit an unlawful act, they have assumed an indi- 
viduality in doing the wrong, and the conduct 
of each' one in doing or promoting the act, is 
chargeable on the whole. 

f Cited in People v. Marble, 38 Mich. 130; 
1 Sines v. People, 122 Til. 230, 12 N. E. 97G, 
and 17 N. E. 898.] 

9. The burning of the vessel is not necessary 
to complete the offense. 

10. Anv combination of two or more persons 
to destrov the vessel or cargo, consummates the 
offense under the law, though neither the vessel 
nor the cargo is injured. 

11. The net strikes at the incipient stages of 
the crime. 

12. In its object it is preventive, by punishing 
the design to do the act. 

13. Circumstantial evidence may be as satis- 
factory to a jury as positive. Sometimes it may 
equal "positive proof. 

14. The destruction of the vessel by the de- 
fendants, or by any one of them, identified with 
the defendants as conspirators, would be conclu- 
sive against them. 

[Cited in People v. Richards, 67 Cal. 415, 7 
Pac. 830.] 

15. The burning of the vessel is not punishable 
under the act of congress, but it operates as evi- 
dence, against the defendants. 

16. The testimony to show the unlawful com- 
bination does not end at the destruction of the 
boat. 

17. After, as well as before that event, the 
acts of the confederates may be examined to 
show their guilt. 

18. Then entire acts, in relation to the subject 
matter of the indictment, which conduce to show 
a guilty purpose, may be proved. 

19. The jury are the exclusive judges of the 
credibility of witnesses 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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20. The manner in which a witness testified, 
the opportunity he had of knowing the facts he 
swears to, and his whole deportment in making 
his statements, will necessarily have an effect 
with the jury, in giving or withholding their 
confidence in his statements. 

21. In coming to a conclusion of guilty or not 
guiltv. the jury will weigh the evidence and ex- 
ercise their best and most deliberate judgment. 

22. They will not convict unless their minds- 
are clearly convinced of the guilt of the accused. 

23. But if so convinced, they will not be de- 
terred from a conviction of the defendants, in 
whole or in part, as the evidence may require^ 
from the consequences which may follow. 

24. We have, in this trial, only to look at the 
facts and the law. With consequences we have- 
nothing to do. 

25. But if the jury are not satisfied of the* 
guilt of the defendants, beyond reasonable 
doubts, an acquittal should follow. 

[This was an indictment against Lyman 
Cole, William Kissane, John N. Cunimings„ 
George P. Stephens, William H. Holland, 
Benjamin W. Kimball, James W. Chandler, 
James G. Nicholson, Adams Chapin, Amasa 
Chapin, Ruf us Chapin, and Lorenzo Chapin, 
charging them and one Lucius L. Filley, de- 
ceased, with entering into a combination and 
conspiracy to burn the steamer Martha 
Washington, and with afterwards setting 
on fire and burning said boat. Heard first 
upon motion to quash indictment, after- 
wards upon trial and charge to jury.] 

Mr. Stanbery, Mr. Morton, U. S. Dist. 
Atty., and Mr. Ware, for the Government. 

Ewing, Walker, Swayne, Pendleton & 
Ward, for defendants. 

OPINION OF THE COURT. Before the 
jury were called, a motion was made by 
the defendants' counsel to quash the in- 
dictment. The main ground upon which the 
motion to quash was urged was, that the 
act under which the indictment was found, 
applied, exclusively to offenses committed 
on the high seas, and not on our rivers and 
lakes. It was also urged that the act was- 
unconstitutional, if it was intended to apply 
to our internal commerce. These points 
were argued elaborately, on both sides, and 
with ability. 

In deciding the motion, McLEAN, Circuit 
Justice, said, that the court would proceed 
to give its impression upon the case, which 
had been so ably argued. The law under 
which the prosecution was commenced, is- 
embodied in the 22d section of the act of 
the 3d of March, 1S25. It provides, "that if 
any person or persons shall, on the high 
seas, or within the United States, willfully 
and corruptly conspire, combine and con- 
federate, with any other person or persons, 
such other person or persons being either 
within or without the United States, to cast 
away, burn, or otherwise destroy, any ship 
or vessel, or procure the same to be done, 
with intent to injure any person or body 
politic, that hath underwritten, or shall 
thereafter wards underwrite, any policy of 
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insurance thereon, or on goods on board i burning of the vessel, but it was not thought 
thereof, or with intent to injure any person | proper to do so; it has leveled its enactment 
or body politic, that hath lent or advanced, j at the incipient stages of the offense. The 
or thereafter shall lend or advance any mon- \ law in its object is preventive; by inflict- 
ey on such vessel, on bottomry or respon- i ing the penalty on the determination to com- 



mit the crime. It does not go behind the 



dentia," &c. 

The first position of the counsel who con- | overt act to the motive, as the laws of om- 
cluded the argument on the motion was. niscience; but it strikes at the first manifes- 
that the act was unconstitutional and void. , tation of the intent. Whether the eonspira- 
He contends that the object of the law was, cy is formed on the high seas, or within the 
to protect insurance companies, and that ' United States, is of no importance. The of- 
congress has no power to pass such an act. fense is so far consummated as to come 

This act does not purport to be for the within the act when the conspiracy is form- 
protection and regulationof insurance offices, ed. It was wise to strike at the first step. 
It is clear that congress can exercise no pow- as it gives time for reflection and repent - 



er over contracts of insurance. It has been 
decided that when a policy of insurance 
was on a ship on a sea voyage, as the pol- 
icy operated upon the water, and not on 
the land, that it was a marine contract. 
This is contrary to the English doctrine, as 
it requires the contract to be made on the 
water to give it the character of a marine 
contract. The courts of common law. in 
England, have been strongly opposed to the 
admiralty jurisdiction. And the rule is well 
settled there, that it cannot be exercised 
within the body of a county. It can be ex- 
ercised over no water where the tide does 



ance. The words of the section apply as 
forcibly to vessels on our rivers and lakes, 
as on the high seas. The mischief is as 
great in the one case as in the other. But 
the opportunities and motives to commit the 
offense against our internal commerce are 
much greater than against our foreign com- 
merce. Under such circumstances can any 
court hesitate to consider the law according 
to the express language used, as punishing 
the offense, whether committed on our in- 
ternal or foreign commerce. The invoices 
are alleged in the indictment to have been 
false, and if they were really so, it is argued 



not ebb and flow. The supreme court of the | there could be no conviction, as the con- 
United States have adopted a more reason- j spiracy charged is to destroy the cargo. 



able doctrine, long established by the civil 
law, that a maritime jurisdiction may be ex- 
ercised over navigable waters. Navigable- 
ness is the true test, and not tlie flowing of 
the tides. It is known that in England there 
are few if any rivers navigable higher than 
the flowing of the tide, and this is genera lly 
the case with the rivers in the Atlantic- 
states. This, was, no doubt, the cause why 
the English rule was first followed by our 



Can the defendants claim an exemption 
from the penalty of the statute, by commit- 
ting a double fraud? A fraud in having 
false bills of lading, and another fraud in 
conspiring to destroy the cargo. False in- 
voices or bills of lading would establish the 
fraud charged. If a party is not liable un- 
der the act of congress when the shipment 
is fictitious, he would be protected from 
punishment by his own fraud. This is in- 



courts in this country. There seemed to be j admissible in any code of morals, and es- 



no good reason why the same rule should 
not be applied in both countries, as the navi- 
gable waters of both were made navigable 
by the tide. It was a convenient term, at 
first used to describe the extent of naviga- 
ble waters in England. We have adopted 
the fact rather than the definition of it. 
Wherever commercial crafts may float be- 
tween two or more states, the maritime ju- 
risdiction extends. But independently of 
this view, under the constitution, congress 
has the same power to regulate commerce 
among the several states, as with foreign 
nations. As regards the present case, no 
distinction need be stated, if any exist, be- 
tween the regulation of our foreign and do- 
mestic commerce. 

Is the scope of the act in question to pro- 
tect policies of insurance V What is clearly 
the object of the law? The conspiracy charged 
is against a vessel and her cargo, upon a river 
under the protection of the commercial pow- 
er of the Union. The protection of com- 
merce is the object of this law; the protec- 
. tion of insurance policies is merely inci- 
dental. Congress might have punished the 



peeially is it against the law. We have not 
time to read the indictment through, but our 
impression is, on hearing it read, that it is 
suflicient. The defendants can avail them- 
selves of any fatal defect in the indictment 
at a future stage of the proceeding. The 
motion to quash the indictment is overruled. 

The jurors being called, Messrs. Morton and 
Stanbery, on the part of the government, de- 
manded the exercise of their peremptory chal- 
lenge after the defendants had challenged. 

Judge Walker had never heard of the vio- 
lation of the rule that the government should 
challenge first, and then the defendants ex- 
ercise their right, except in two instances. 

THE COURT decided that the challenge 
should be exercised alternately. 

Counsel for the government had no objec- 
tion to the jury if the defendants had not. 
They waived the first challenge. 

Judge Walker proposed to propound the 
following question to each of the jurors: 
"Have you. by conversation with others, or 
by the reading of newspapers, acquired such 
a bias as will prevent you returning an im- 
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partial verdict according to the law and the 
-evidence?" 

THE COURT allowed the question to he 
put 

Air. Van Slyke answered that he had form- 
■cd an opinion unfavorable to the defendants; 
and for that he was excused for cause. The 
other eleven replied in the negative. 

Judge Walker challenged a juror peremp- 
torily. Dr. Mceller was called to fill the va- 
cancy, and begged to be excused because he 
had formed an acquaintance with Kissane, as 
physician to tlu- jail. Further discussion took 
place between counsel. Juror was interro- 
gated by THE COURT. He replied that his 
■sympathies had been somewhat excited for 
Kissane— had had conversations with him 
with respect to this case on one or two occa- 
sions. Had not such a bias as would prevent 
bis returning an impartial verdict. Had pa- 
tients that needed his attendance. 

THE COURT excused Dr. Mceller. 

Mr. Slocuni was called to fill the vacancy. 

Judge Walker put the question he had be- 
fore propounded to the other jurors, to Mr. 
Slocum. 

The juror had no bias. 

Judge Walker challenged another juror per- 
emptorily. 

A. J. Clark was called. Question put by 
Judge Walker, and answered in the negative. 

Judge Walker asked the defendants wheth- 
er they desired he should make any further 
challenge. 

Mr. Stanbery now T claimed to exercise the 
right to peremptory challenge for the govern- 
ment. 

After consultation between the judges, 
THE COURT allowed it 

A. J. Clark was challenged by Mr. Stan- 
bery. 

Judge Walker challenged the juror who 
was called in Mr. Clark's place. 

Benj. Tresenrider was called to fill the va- 
cancy. Question put and answered in the 
negative. 

Mr. Slocum was challenged for the defend- 
ants. 

John R. L. Seegur was called. Question as 
to bias put and answered iu the negative. 

Dr. Toland was challenged by counsel for 
defendants. 

, James L. Farren was called. Question put 
as to bias by Judge Walker. 

Juror:— "Know nothing about the case- 
would rather be excused from serving— just 
stepped into the court five minutes ago to see 
who Judge McLean was. Had no idea of be- 
ing called as a juror." 

Mr. Miner was challenged for the defend- 
ants. 

Henry Wellhamer was called, and came in 
crying— I wish to be excused, judge. 

Mcl/EAN, Circuit Justice: Very likely— but 
for what reason? 

Juror:— I have just set out on a journey. 

Mr. Wellhamer was excused for that reason 
by the court. 



Mr. Taylor called. Question put as to bias- 
answered in the affirmative, and was there- 
fore excused. 

William Blynn called. Question put as to 
bias — answered in the negative. 
Another juror challenged by Judge Walker. 
Geo. W. Slocum called. Question put— an- 
swered "no." 
Another juror was challenged. 
A. McCrea was called. Question put— an- 
1 swered: he had read the preliminary trial and 
I formed an opinion. Excused. 
| A. Tyler called. Question put— answered in 
j the negative. 

j Mr. Tyler was challenged. 
I There being no prospect of completing the 
| panel, the court adjourned. 

| Friday, October 21, 1S53. 

The calling of jurors to complete the panel 
was proceeded with. Some jurors were ex- 
cused on the plea of sickness or inability to 
endure the confinement attendant on the 
1 trial. The jury, as finally constituted, stood 
1 as follows: Joseph Newell, Levi J. Haughey, 
i Wm. L. Brown, E. B. Sacket. Jas. L. Farren, 
! Geo. W. Slocum, Wm. Aston, S. Y. Martin, 
John Miller, F. C. Sessions, C. W. Kent, Hen- 
j ry Miller. 

! Mr. Morton, Dist. Atty., opened the case for 
j the United States, as follows: 

The grand jury of the United States, for the 
district of Ohio, at the last April term of this 

• court, returned as a true bill, a bill of indict- 
ment against Lyman Cole, William Kissane, 
John N. Cummings, George P. Stephens, Wil- 
liam H. Holland, Benjamin W. Kimball, 
James W. Chandler, James G. Nicholson, 
Adams Chapin, Amasa Chapin, Rufus Chapin 

; and Lorenzo Chapin, charging them and one 

* Lucius L. Filley, deceased, with entering into 
' a combination and conspiracy to bum the 
| steamer Martha Washington, and with after- 
j ward setting on fire and burning said boat. 

The time and place of the conspiracy is laid 
as of the fifteenth day of December, A. D. 
I 1851, at Cincinnati, in the district of Ohio. 
The burning of the boat is alleged to have 
; taken place on the fourteenth day of January, 
I A. D. 1852, near Island Sixty-Five, in the 
! Mississippi river, about sixty miles below 
1 Memphis. The object of the conspiracy was 
| to injure and defraud underwriters who 
I should thereafter underwrite policies of in- 
surance upon the hull and cargo of said 
steamer. The first count charges the con- 
spiracy in general terms in the language of 
the statute, without specifying any overt act. 
The remaining seven counts charge the of- 
fense in the same manner, together with di- 
vers overt acts, done and performed by some 
or all of the defendants hi furtherance of the 
common design. All of the remaining counts 
particularly set forth and describe policies of 
insurance, which were obtained by the de- 
fendants, and the sixth count alleges that 
divers other policies of insurance were pro- 
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cured by the defendants from underwriters to 
the grand jury unknown. 

Nine only of the defendants are now on 
trial. .Tames G. Nicholson, the clerk of the 
boat, was arrested before the finding of the 
indictment, and was discharged on bail. 
He did not appear, and his bail bond was 
forfeited at the last term of this court, and 
he is still at large, as also are Stephens and 
Chandler. Although the most diligent search 
has been made for them, they have not been 
found. The others (save Filley, who died 
before the indictment was found) are now 
on trial. To this indictment the defendants 
have plead not guilty, and you are now im- 
panneled to try the issue between them and 
the government. It is the duty of the gov- 
ernment to preserve the peace and good or- 
der of society, and for this purpose laws 
are enacted defining those acts which consti- 
tute a crime, and fixing a penalty for its 
perpetration. When a person is legally ac- 
cused of a crime or misdemeanor he must be 
tried, and if found guilty, must suffer the 
penalty of the law. The welfare of the com- 
munity, the very existence of civilized socie- 
ty depends upon the due administration of 
law. But it is also a high and sacred duty 
of the government to protect the innocent 
and unoffending in the enjoyment of their 
rights, and when a man is accused in the 
courts of justice, it is incumbent upon the 
officers of the law to afford him every pos- 
sible means of establishing his innocence, 
and to prevent any unfairness to be practi- 
ced in procuring his conviction. The high 
character of the judges who compose this 
court, and the distinguished ability and 
learning of the professional gentlemen who 
appear on behalf of the defendants, and (if 
I may be permitted to allude to it without 
giving offense) the number of counsel em- 
ployed, is a sufficient guaranty that they will 
have a fair and impartial trial, and if in- 
nocent will certainly be acquitted. You, 
gentlemen of the jury, are too well informed 
of your duty as jurors and the obligation of 
the oath you have just taken to permit any 
thing but the truth as it shall be given you 
in evidence, to affect your judgment or in- 
fluence your verdict. You will direct your 
attention to the law and the testimony, and 
carefully exclude from your consideration 
every statement or rumor which you may 
have heard or read, calculated to prejudice 
these defendants. You have already dis- 
covered that this investigation is to be a 
protracted and laborious one, and will call 
for the exercise of all the patience and can- 
dor of which you are possessed. That such 
an accusation as is contained in this indict- 
ment should be allowed to pass without legal 
investigation, or that after conviction the of- 
fender should escape the severest penalties of 
the law, would be an everlasting stigma up- 
on our institutions of government. A distin- 
guished lawyer and statesman of Ireland, 
speaking of the administration of law in the 



courts of England, said that with a coach 
and six any man could drive through an act 
of parliament. For the honor of my coun- 
try I hope the time may never come when 
this may ever be truly said of the courts of 
the United States. Of the courts of republic- 
an America let it ever be said that here the 
stream of justice flows ever pure and unin- 
fluenced hy affection, unintimidated by pow- 
er, and undefiled by corruption. 

Iiet us inquire now for the law upon which 
this indictment is founded. What is the 
mischief designed to be prevented by it? 
It is to prevent combinations and conspira- 
cies to bum any ship or vessel with intent 
to defraud any underwriters. Three things 
must exist to constitute the offense— the con- 
federation or agreement of two or more per- 
sons, to burn a ship or vessel, for the pur- 
pose of defrauding underwriters. If the con- 
spiracy be proved and the intent be estab- 
lished, viz: to defraud underwriters, yet if 
it be to burn a house it would not sustain 
this indictment. The fraud which this law 
is intended to prevent is that alone which 
can be effected by the burning of a ship. 
We can clearly see then that it was that 
great department of the business of the coun- 
try which is carried on by means of ships or 
vessels, that is intended to be protected by 
this act. 

Several important inquiries arise upon the 
law of this statute, but this is not the proper 
stage of the investigation for their examina- 
tion. It is sufficient to say, "ita lex scripta 
est." Thus the law is written. We musr 
observe the law without enquiring into the 
reasons of it. But the necessity of this law 
is obvious. We are a commercial people, 
made so by our vast industrial and agricul- 
tural resources. Our rivers furnish exhaust- 
less supplies of power for propelling machin- 
ery as well as do our mountains of coal and 
great forests. The mineral wealth of the 
country needs not to be transported to great 
distance to be manufactured, for here both 
the raw material and the motive power arc* 
found in the same region of country. But 
of what use are manufactories without a 
market? and there is no market without 
commerce, pur own wants are already sup- 
plied in every species of product of our own 
industry. We must exchange our own for 
those of other nations or we derive no profit 
from our labor. Consider next the agricul- 
tural wealth of this country. Here is the 
granary of the world, the Egypt of modem 
times. Here lie the rich valleys, the fertile 
hills, the broad plains and illimitable prairies 
of the Great West, all teeming with the 
luxurious products of the soil. But what of 
all these, and of what value are they to us 
if we have not commerce? Our richest treas- 
ures turn to ashes in our hands if we can not 
carry them to the people who inhabit less 
favored regions of the earth. But we have 
the means ample and sufficient for all these 
wants. We have steamers, we have sail ves- 
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sels, we have the stately ship and the humble 
navigator of the creek and canal. Every 
river and lake, every pond and basin from 
Newfoundland to Mexico, from the Allegh- 
enies to the Rocky Mountains, is agitated 
and kept in motion by these vehicles of com- 
merce. Byron said, in describing the move- 
ments of a ship, "she walks the water like 
a thing of life." ' I would improve the simile 
by saying that these instruments of com- 
merce make the very waters instinct with 
life and action. , 

The amount and value of property daily 
floating upon our navigable waters is vast 
almost beyond the reach of calculation. To 
those not engaged in commercial pursuits, 
and not accustomed to study commercial 
statistics, a statement approximating any 
where near the truth would be considered 
exaggerated and wildly extravagant. But 
commerce is a hazardous pursuit, peculiarly 
so. Out of the necessities of this immense 
commerce associations of underwriters or 
insurance companies have sprung up all over 
the country. Some have been fortunate and 
successful; others have been overwhelmed 
by losses, and those engaged in them brought 
from affluence to poverty. Their office is to 
protect commerce by assuming its hazards 
and risks. The influence of these associa- 
tions of underwriters has been in the highest 
degree salutary to the commercial interests 
of the country. When the merchant or the 
producer embarks his entire fortune upon 
a frail ship for a distant market, these as- 
sociations are ready to assume all the haz- 
ards of the voyage, and to guaranty its 
safe arrival at the port of destination, for a 
small proportion or per centage of its entire 
value. In case of a loss, the calamity, in- 
stead of falling with crushing weight upon 
the owner, and consigning himself and fam- 
ily to beggary, is distributed upon a great 
number, who, by a contribution of small 
proportions, are enabled to restore to the 
owner the entire value of his property, gen- 
erally without serious damage to any one. 
Thus the loss is assessed upon the whole 
commercial community— a worthy and enter- 
prising member of it is saved from ruin, and 
his business it* continued without interrup- 
tion. Thus, by means of the principle of in- 
surance, a pursuit in itself the most hazard- 
ous, is rendered entirely safe, and greatly 
facilitated and encouraged. The protection 
and fostering care of the government has 
been extended to these associations, whose 
prosperity has justly been' considered a mat- 
ter of great national concern. The people in 
the formation of the constitution of these 
United States took care to remove this sub- 
ject beyond the reach of the cupidity and 
selfishness of individual states, and entrust- 
ed it to the keeping of the national govern- 
ment. Hence the passage of the law by 
congress upon which this indictment is 
founded. The court has decided that con- 
gress has power to pass this law; if it could 
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not elsewhere be found in the constitution, 
it seems to me it might properly be referred 
to the general grant of power to pass all 
laws necessary to the exercise of the power 
expressly granted. But this is not the time 
to discuss, nor is a jury the proper tribunal 
to pass upon that question. 

The voluminous nature of the testimony, 
the multiplicity of the facts involved, ren- 
der it impossible that I should at this time 
communicate to you a particular and de- 
tailed -statement of the proofs which will 
be adduced on the part of the government 
in support of the indictment. I shall content 
myself with merely pointing out to you un- 
der general heads, the nature and kind of 
proof which will be adduced in testimony 
before you. 

I. The relations of the defendants to one 
another will be shown. It will appear that a 
part of them were on the river Rio Grande, 
during the Mexican war, not as soldiers, but 
as followers of the camp, in pursuit of pri- 
vate gain. That they were intimately asso- 
ciated and closely connected together, while 
in that country. Those who were thus en- 
gaged on the Rio Grande, are Cole, Cum- 
mings, Holland, Stephens, Chandler, Nichol- 
son, and two of the brothers Chapin. After 
the close of the war, they are found congre- 
gated at Cincinnati. Subsequently Kissane, 
and the two other brothers Chapin, and Filley, 
a partner of the Chapins, are admitted to 
their fraternity, and often seen in their com- 
pany at divers places in and about Cincin- 
nati, at unusual hours, and with no apparent 
business. They were often engaged in pri- 
vate consultation, the object of which was 
concealed from all but themselves. Save Fil- 
ley and the Chapins and Kissane, none of 
them were engaged in any ostensible busi- 
ness, and some of them were strangers, so- 
journing only temporarily at Cincinnati. These 
interviews and consultations took place fre- 
quently before and for some time after, the 
burning of the boat. 

II. It will appear that the defendants, in 
December, 1851, concoctpd the purchase of 
the steamer Martha Washington, an old and 
dilapidated boat, and caused her papers to be 
made out in the name of Lewis Choate, who 
was in no w T ay interested in the purchase. 
The reasons for this purchase, and for the 
adoption of the name of a fictitious owner, it 
will be important for you to ascertain. For 
the prosecution it will be contended that this 
was the scheme of fraud intended 'to be per- 
petrated upon the insurance companies. 

III. In order to procure policies of insur- 
ance and advances from consignees, the de- 
fendants pretended to ship large quantities of 
merchandise on board said steamer, and pro- 
cured from the captain and clerk of the boat 
(who are charged as conspirators in this in- 
dictment) false bills of lading by means of 
which they succeeded in obtaining policies of 
insurance and advances to a very large 
amount. Most of these were effected upon 
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the sixth and seventh days of Januarys and 
from that time tip to the 12th of January, 
1852, in the short space of six days and at nu- 
merous places in parts of the country remote 
from each other. 

IY. The boat left Cincinnati on the night of 
the 7th of January, 1852. While on her way 
down the river, goods were put off at differ- 
ent ports which were marked as consigned 
to New Orleans and more distant ports. The 
boat was burned near Island Sixty-Five, about 
sixty miles below Memphis, on the Missis- 
sippi river, at half-past one o'clock on the 
morning of the 14th of January, 1852. The 
captain, mate, and clerk of the boat were all 
up. neither having yet retired to their berths, 
and neither of them were on duty at the time. 

V. After the burning of the boat the de- 
fendants entered upon a concerted course of 
action to render each other mutual aid in ef- 
fecting the payment of the policies thus ob- 
tained bv means of false papers and false 
oaths. The insurance companies demanded 
proofs of quantities and values of the goods 
on board at the time of the burning. These 
defendants made false invoices to one another 
in order to consummate the fraud on the com- 
panies, and added the crime of perjury to that 
of conspiracy, arson and murder. Consign- 
ments of inferior articles of trifling cost, de- 
scribed as being articles of a superior kind 
and great cost, will be shown to have been 
made by these defendants upon this boat 
Some of the defendants failing to produce 
original bills of purchase, pretended that the 
same had been destroyed as papers possess- 
ing no value. It will be shown that the 
amounts of property pretended to have been 
shipped by these defendants are incredible, 
considering their limited means and credit. 
The quantities of particular kinds of goods 
are incredible for any one house or person to 
be possessed of at that time in the year and 
state of the market with reference to supply 
and demand. They were pretended to be 
shipped from Cincinnati to New York, when 
they were actually worth and would com- 
mand a higher price, if they had them to sell, 
in Cincinnati than in New York, and the 
goods were of a kind to meet a ready sale for 
cash, as there w T as a scarcity in the Cincin- 
nati market. The goods I now refer to are 
hides and leather, of which it is claimed im- 
mense quantities were shipped by some of 
these defendants on board of this ill-fated 
boat. We shall offer proof to show that if the 
goods which these defendants procured to be 
insured had been on board, she could not 
have floated them and the goods actually ship- 
ped by other persons. It will appear that 
there were goods on board of this boat which 
were lost but they were not the goods of these 
defendants and upon which these insurances 
were effected. 

VI. Having thus proved to you that the de- 
fendants are guilty of this unlawful combina- 
tion and conspiracy by the testimony to which 
I have alluded, we shall then produce the 



confession of Lucius L.. Pilley. one of the con- 
spirators, now deceased, made in his life time, 
in which he gives the details of this horrible 
crime, and fully discloses all the parties en- 
gaged, and the part which each performed in 
the tragedy, which resulted in the destruction 
of a large amount of property, and tne lives 
of sixteen at least, innocent, unoffending hu- 
man beings. 
Thus, gentlemen, I have briefly stated the 
t kind of evidence relied upon by the govern- 
■ ment for a convictiop in this case. By keep- 
. ing these general divisions in view, I believe 
j you will be enabled to perceive the applica- 
tion of all the testimony which will be submit- 
ted on the part of the prosecution. 

After a large number of the witnesses in 
; favor of the prosecution had been called and 
: sworn, the counsel for the defendants ob- 
served to the court, from the nature of the 
1 prosecution, and the circumstances attending 
it, they deemed it important to have the wit- 
nesses separated, so that they should not hear 
the statements of the one under examination. 
, This was not objected to by the counsel for 
| the prosecution; and it being a motion often 
made, i*arely objected to. and never denied in 
a criminal case, the court entered the order. 

The witnesses for the prosecution were then 
called and examined in the following order: 

Robert McGrew, Sen.— Stated that he lived 
in Cincinnati in 1851, on Tth street, between 
Main and Walnut. He knew Holland, Kis- 
sane, Cole, Nicholson, and Stephens. In 
October or the beginning of November of that 
year, Stephens and Edwards came to his 
house to board. Holland came next; was 
brought to his house by Stephens. Young 
Cole was introduced by Holland. Cole and 
Kissane came to see Holland. Cummings was 
brought to his house to dine by Holland. 
Capt. Cummings and Kissane were often 
there. Never saw Cole, the defendant, there 
but once. Saw Holland at Kissane's pork 
house. Holland said he became acquainted 
with Cole and the Chapins in Mexico, on the 
Rio Grande. Holland, Edwards, and Ste- 
phens, with Cole, and some others, were en- 
gaged in running a steamboat on the Rio 
I Grande. It was here objected that the state- 
| ment of Edwards, who is not a party on the 
record, could not be received as evidence 
against the other defendants. THE COURT 
stated that the conspiracy must be proved, be- 
> fore the statements of those who were en- 
gaged in it, but were not indicted, could be 
received as evidence against the defendants. 
But as the prosecution proposed to prove the 
, combination, the court would, for the present, 
| hear the witness. 

; In a few days after the above, the witness 
states that Edwards and Stephens left the 
house of witness, as they said, for New Or- 
leans. Edwards said he was going in Janu-. 
ary on the Martha Washington, to take com- 
mand of a boat on Red river. Holland re- 
turned after the burning of the Martha Wash- 
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ington. Sometime afterward Stephens re- 
turned. Stephens first came to the house of 
witness, and afterwards, brought Holland to 
the house. Stephens remained three or four 
weeks. Holland remained longer. Saw Nich- 
olson once when lie called to see Holland. 
He appeared to have no business. Stephens 
said he came to receive the insurance for the 
goods lost on the Martha Washington. Heard 
Kissane say that he had never known Hol- 
land or Stephens, until he saw them at the 
house of witness. On cross-examination, wit- 
ness says, that when Kissane called at his 
house, he saw the persons above named in the 
public room. He talked about having some 
tanks, and requested Stephens to call and 
see the tanks. At the time Holland was at 
the house of witness, the river was frozen 
over. 

William Northup— Witness lived in Cincin- 
nati in 1851. His place of business was cor- 
ner of Court and Walnut. In 1842 the wit- 
ness lived on Fourth street. In the winter 
of 1851, before Christmas, saw Kissane call 
frequently on Cummings. 

Robert McGrew, Ji\— States substantially, 
facts, as related by his father. Mr. Walker, 
one of the counsel for defendants, made the 
objection again that no confessions of a party, 
not in the indictment, should be received to 
inculpate the defendants, until the conspiracy 
shall be established. 2 Starkie, Ev. 327, was 
cited. 2 Russ. Crimes. 700, and Rose. Ev. 
417, were read to show that the declaration 
of a stranger to the record could not be re- 
ceived as evidence THE COURT stated it 
was a matter of practice in such a case, 
whether the court would hear the confessions 
of persons not on the record, to implicate the 
defendants, when ar> assurance was given by 
the prosecution that they would connect the 
person with the conspiracy. But THE 
COURT observed, that the better and safer 
rule was, not to hear such confessions, be- 
fore prima facie evidence was given to con- 
nect the witness with the conspiracy. 3 
Greenl. Ev. 58. 34 Eng. Com. Law, 400; 2 
Russ. Crimes, 677. The witness, McGrew, 
further stated, that Stephens paid his father 
for the board of Edwards, and also furnished 
Edwards with some clothing. Edwards had 
no boxes of merchandise at his father's. 
Holland, when he returned, had but little 
property, after the boat was burnt— a carpet 
bag was all. 

Mr. Penniman — Witness lives in Terre 
Haute. In 1851-2, lived in Maysville, Ken- 
tucky. He was acquainted with several of 
the defendants. The winter before witness 
was acquainted with Nicholson at the City 
Hotel in Cincinnati. Nicholson spoke to wit- 
ness at Maysville; said he was on his way 
to see his wife at the Esculapian Springs, in 
Kentucky, before the Martha Washington 
sailed. Said he had purchased that boat. 
Witness boarded at the Walnut Street House, 
in the spring of 1852, and saw Kissane, 
Nicholson, and Cummings walking on the 



street. Also he saw Nicholson and Cum- 
mings at Kissane's place of business. Had 
some conversation with Capt. Cummings, 
who said the boat took fire on the larboard 
side. 

Mr. McGregor— Was one of the owners of 
the boat Martha Washington. Saw an ad- 
vertisement saying some persons were de- 
sirous of buying a steamboat; addressed a 

letter to Mr. , as directed, and received 

in reply a letter from Capt. Cummings. Wit- 
ness told him that he owned one half of the 
boat. Sold both halves eventually for nine 
thousand dollar's; asked at first ten thousand. 
Capt. Cummings had only three thousand 
dollars. Finally, Capt. Cummings was to 
pay ou the. return trip, nine thousand dollars. 
On his return he paid six thousand dollars. 
Capt. Cummings said he had left his money, 
two thousand dollars, with Kissane. Kis- 
sane promised to pay the two thousand dol- 
lars, and promised to loan Capt. Cummings 
one thousand dollars Kissane offered a draft 
by Cole, on Boston, which witness did not 
take. Witness loaned seven hundred dollars 
to Capt. Cummings, and paid for him a bill, 
for stores, bought of Cassilly, for three hun- 
dred dollars. When the purchase of the boat 
was first made, Capt. Cummings said he had 
bills maturing for ten thousand dollars. The 
boat was four and a half years old; carried 
six hundred and forty tons. Witness shipped 
on board the boat the fourth or fifth of Jan- 
uary, 24 hogsheads of bacon; S7 barrels of 
whiskey; 123 barrels of pork, and other 
freight. Witness recommended Kissane to 
ship on board the Martha AVashington, who 
said he would if he could. Afterwards Kis- 
sane told him the €apt. had refused to take 
any more freight, and that he had shipped on 
another boat fifty hogsheads.- 

Capt. Pierce— Was on the levee when the 
cargo was being put on board the Martha 
Washington. Saw her at sun-set the day 
she left; appeared to be about half loaded. 
The vessel measured by enrolment 290 tons, 
but she actually measured more than that. 
He thinks she had not more than 350 tons on 
board. Does not recollect whether any per- 
sons, at the time he saw the boat, were en- 
gaged in loading her. A boat loaded in the 
stern would elevate the prow of the boat. 
He thinks the boat was worth seven thousand 
dollars. Nosing of the boat is that which is 
a prominence on a level with the lower deck. 

Lowel Fletcher— Shipped on board the boat 
104 barrels of whiskey, amounting to about 
15 tons. Saw a great deal of freight on the 
landing about 3 o'clock of the dav the boat 
left 

Franklin Calliday— Was at Cincinnati, Jan- 
uary, 1852. Went to Louisville; the Martha 
Washington was then there, the 8th of Jan- 
uary; left Cincinnati the 7th. Witness went 
on board the Martha Washington, at Louis- 
ville. Saw Capt. Northup in the cabin. 
Capt. Cummings said he did not go on as a 
fog was rising on the falls. The boat was 



U. S. v. COLE (Case No. 14,832) 



[25 Fed. Cas. page 500] 



not fully loaded. Cuminings said lie waited 
for insurance— that he had about two-thirds 
of a load. 

Lewis Clawson— Witness in 1852 lived in 
Cincinnati, was secretary of an insurance 
company. On the 9th of January, 1852, in- 
sured §8,000 worth of merchandise on board 
the Martha Washington. Did not describe 
the kind of merchandise. The papers being 
called for: 1st. Bought of Lyman Cole ar- 
ticles amounting to §6,359.50. 2d bill— bought 
of Smith & Kissane $248.80. Bought of 

, 13 casks of brandy, &c, $70S.80. The 

bill of lading was in the handwriting of Kis- 
sane & Smith, beef and pork packers, manu- 
facturers of candles, also of lard oil. The 
color of the ink of the signature of. the bill of 
lading, was different when he first saw it 
from what it now is. An open policy— thirty- 
three insurances— all except the above, of 
business in which the insured were engaged. 

Mr. Carter— Lived in Cincinnati in 1852. 
Was agent for Fireman's Insurance Company, 
—also the Etna of Hartford. Mr. Stephens 
insured six boxes of merchandise, $5,361. 
Witness took the insurance. After the loss 
of the boat, Stephens called; witness told 
him he must produce the invoices and bill of 
lading. Copies were afterwards furnished, 
but not the originals, purporting to be of 
goods purchased from John Edwards, $5,3(51. 
The bill of lading was signed by Capt. Cuin- 
mings. Witness inquired of Stephens when 
Edwards had gone South. Stephens referred 
him to Kissane and Capt. Cummings. Kis- 
sane said he had known Stephens a good 
while, and that he was an honest man, and 
all right. Capt. Cummings said about the 
same thing. Witness did not pay the amount 
of insurance. Cole issued an attachment, 
and summoned the company as garnishee. 
It has expended money in procuring testi- 
mony, &c. Burton was employed, witness 
understood, to attend to the business. On 
the cross-examination, the witness said he 
believed several insurance companies agreed 
to pay something to look up evidence. The 
company in which witness was engaged, paid 
S500. If the same amount were paid by all 
the companies, would make the sum of .$3,000. 
Josiah Lawrence, president of the company, 
was rather opposed to this arrangement. Did 
not think that Kissane could have committed 
the fraud. 

Mr. Love— Shipped on board the Martha 
Washington merchandise to the amount of 
!>VL» tons. 

William Emerson— Shipped 100 barrels of 
pork, making 15 tons. 

Mr*. Leanmer— On 200 barrels of lard on, 
amounting to 30 tons, advanced $4,709.65. 
It was destined to Philadelphia. Lard man- 
ufactured by Smith & Kissane, January, 
1S52, $4,400. On candles, &c., witness also 
advanced. Charged five per cent, for ad- 
vances. The bill of lading was signed by 
Nicholson. 

Mr. Mack— Was agent for the Insurance 



office of Hartford, and made insurance for 
merchandise on board the Martha Washing- 
ton for Stephens, 76 cases of boots, shoes, 
and hats, $3,369.50. Stephens said he bought 
the goods from Lyman Cole. Had invoices 
which witness said were unnecessary. Aft- 
er the Martha Washington was burnt, Ste- 
phens called to know what papers were nec- 
essary to claim the insurance. He had cer- 
tified copies of the invoice and bill of lading. 
The originals were required, and they were 
afterward produced. Invoice of goods ship- 
ped, amount $3,372.75, 7th Jan'y, 1852. Ste- 
phens referred to Cole, and he spoke well of 
him. 

Zenas Knowlton — Lives in Hamilton coun- 
ty. Knows Lyman Cole. Keeps a tavern. 
Saw Cole and Cummings at his house in 
1851; thinks it was in the fall; might have 
been in 1S50. Had seen Capt. Cummings on 
the road to Oxford. Saw a good many peo- 
ple travel on the same road. 

John Shultz — In January, 1852, lived in Cin- 
cinnati. Shipped on board the Martha 
Washington 203 barrels of flour. Went on 
board the boat on the evening of the 7th 
January, 1852. The guards of the boat were 
two feet out of water. Passengers were at 
supper. Saw but very little freight on the 
shore. 25 or 30 boxes were on deck, near 
the social hall. Does not recollect whether 
there was a wharf boat or not, near rii**, 
Martha Washington. 

Samuel W. Smith— Witness is of the firm 
of Smith & Co. They shipped on board the 
Martha Washington 100 barrels of whiskey. 

John S. Brown— Lived at Cincinnati 'n 
1852. He shipped on the Martha Washing- 
ton 50 barrels of lard oil; 25 boxes of cheese; 
2 hogsheads of bacon sides, amounting to 3 
tons. * Witness saw Chandler; requested Na- 
tional insurance; 4 boxes of revolving pis- 
tols. &c. 

Mr. Ray— Shipped 264 barrels of red oil, 
and from 370 to 80 barrels of oil, not red. 

Mr. Page— Lived in 1852 at Evansvillo, In- 
diana. The Martha Washington, in "de- 
scending the river, landed at his wharf, and 
the following articles of freight were put on 
board of her there: 37 bbls. of lard; 25 bbls. 
■ of turnips; one hundred* pounds to a barrel; 

| i)42 sacks of corn; 140 bbls. of , 2VV 

! bushels in each; 332 sacks of corn. Bills 
of lading signed by Nicholson as clerk. 
Xames on two bills of lading. Smith and 
Kissane erased, and Nicholson's name in- 
serted. 

Samuel P. Hibbart— Witness is a steam- 
boat agent. Engaged freight for the Martha 
Washington. In 1852 lived in Washington. 
Capt. Cummings told him not to engage any 
more freight, as he had engaged a large 
amount. Witness engaged 525 tons, one 
hundred barrels not shipped. It is usual for 
captains to engage freight. Kissane said he 
had shipped 600 boxes of candles; 600 boxes 
to another person. 

Mr. Morse— Lives in Cincinnati. Was sec- 
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retary for National Insurance Company. 
Was applied to for James W. Chandler. 
Insured $2,200 worth of merchandise on the 
Martha Washington. At the time of appli- 
cation no invoice was presented. But wheu 
payment was claimed after the loss of the 
Martha Washington, certain papers were in 
the hands of Chandler, who was arraigned 
hefore the commissioner, but discharged by 
him. Since that time he has absconded. 
He proposed to prove copies of the papers he 
took with him, which was admitted. Chand- 
ler said he bought these goods from Crane, 
living on Fifth street, as a boarder; no such 
man is known to have lived there. Objec- 
tion being made by defendants* counsel, THE 
COURT held that before a person, not a 
party on the record, can by confession 
charge the defendants, he must be shown, 
by prima facie evidence, to have participated 
in the conspiracy. On the cross-examination 
of Morse, he said that Chandler did not 
speak of Crane as a fixed resident in Cin- 
cinnati. Mr. Raul came with Chandler to 
the office. Raul is a respectable merchant. 
Chandler brought Southgate afterward, who 
gave an affidavit that he saw the boxes that 
were shipped by Chandler. The witness 
states that the fund of five hundred dollars 
paid by his company, w r as not contributed 
to aid in a criminal prosecution. 

Mr. York— Identified a document. 

Mr. Brown— In January, 1852, lived in Cov- 
ington. Stated no fact of importance. 

Mr. Duval— In January, 1852, witness lived 
in Memphis. The 13th of January, the Mar- 
tha Washington landed at Memphis, and put 
off there 15 barrels of lard oil, and 40 boxes 
of candles. Nicholson, the clerk, left them 
in care of witness, until he should call for 
them. The boat was burnt sixty odd miles 
below that place. After the boat was burnt, 
Nicholson called for the articles, and sold 
them to witness for $630.70. Paid cash $90, 
and a note for the balance, which was cash- 
ed by a broker in the town. 

Doct. L'Hommedieu— In 1852 witness resid- 
ed in Cincinnati. Went to the Walnut Street 
House in 1851; Cole was boarding there, and 
Nicholson was there. Kissane was there 
with them frequently. Witness says Kis- 
sane came to see them. Was not personally 
acquainted with Cole. Cole and Nicholson 
were paid to be sporting men, and his at- 
tention was attracted by Kissane, a business 
man, being with them. 

Charles Flournagler— Lives in Kentucky—' 
deals in boots and shoes. Witness was at 
Cincinnati in the winter of 1851. He bought 
of Chapin's, red sole leather, 17th Nov.. 1851, 
150 boxes of boots. He purchased between 
fifty and a hundred sides of sole leather. 
He bought no kip boots; wanted two or 
three cases of them. 

Mr. Murphy— Lives in Meigs county, Ohio. 
Was at Chapin's store, 1st Nov., 1851. Call- 
ed to examine their stocks; he wanted dif- 
ferent kinds of articles. They had some red 



sole leather; their stock was not large. Wit- 
ness purchased shoes of others. 

Mr. Ward— Proves a bill of lading. Be- 
tween the 1st and 5th of January, 1852, Mr. 
Dupler called to purchase 10 casks* of 
brandy, and afterwards he bought five more. 
The first he paid 65 cents per gallon; for 
the last, 25 cents. Two of the casks of 
brandy were returned; could not be receiv- 
ed on the Martha Washington. Kissane paid 
for 13 casks $578.90, in soap and candles. 
The bills for the candles were in Kissane's 
handwriting. The brandy was directed to be 
sent to the Martha Washington. The two 
casks were returned by the drayman^ who" 
said that the boat would receive no more 
freight. 

Mr. Casselly— In 1852, the Mechanics* Fire- 
man Insurance Company, at Madison, in- 
sured an invoice of goods bought of Lyman 
Cole, on 1st January, 1852, for 13 barrels of 
brandy, $1,792.25. After the boat was burnt 
application was made at the office for pay- 
ment, and the amount was paid. On the 
cross-examination witness says he do,es not 
know of any arrangement with the insur- 
ance offices in Cincinnati, to pay Burton 
any money. Being again examined in chief, 
the witness said; a short time after the insur- 
ance was paid, he felt suspicious that some- 
thing was wrong. Lawrence was then alive. 
Company had a meeting, agreed to pay per- 
sons to investigate the matter. Mr. Ross and 
Mi*. Scarborough were employed. 

James Chew— In January, 1852, witness 
was agent for the Utiea Insurance Compa- 
ny. Nicholson insured on his for five hun- 
dred dollars, and six hundred dollars on two 
boxes of merchandise. Mr. Laws, who in- 
sured for Nicholson, said the boxes contain- 
ed ladies' cloaks. 

Mr. Cranis— Witness in 1S52 lived in Cin- 
cinnati, and carried on the leather business. 
He was a creditor of Chapins. He held their 
notes for $832. He was through their estab- 
lishment about the time they, -sold to Cole. 
White sole leather is tanned with chesnut- 
oak bark, and it is better than red sole 
leather. There was a good demand for 
white sole leather in 1851-2. Did not know 
of two hundred rolls of sole leather in the 
city unless Taylor had them. When he went 
through the establishment of Chapins. did 
not see any white sole leather. He saw 
about 20 dozen of sheep skins. On a cross- 
examination— Chapins gave their note, pay- 
able in 60 days; said they had insurance on 
a large shipment. Their establishment was 
more extensive than any other in Cincinnati. 
One hundred and fifty men were employed 
in the factory, beside outside laborers. 

J. K. Thomas— Witness shipped 20 barrels 
hams on board the Martha Washington. 

Mr. Zimmerman— Lives in Lexington, Ken- 
tucky; is in business there, and makes his 
purchases in Cincinnati. In 1851, bought 
some small bills of Chapins. The next spring 
bought from them 100 cases of boots, and 
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10 cases of a different quality. But in Lex- 
ington such articles could be purchased low- 
er than in Cincinnati. On the cross-examina- 
tion, witness said the stock of the Chapins 
did not appear to be heavy, and in the 
spring of 1852, it was very small. Burton 
called on witness to know what he* could 
prove. 

John H. Ballance — Lives in Cincinnati. 
Tans sheep skins. There was a demand for 
them in the winter of 1851-2. 1600 dozen of 
sheep skins; never saw so many together. 
In a bale there are from 200 to 240 pounds. 

Wm. Parvin — Witness lives in Cincinnati, 
axKUis engaged in the trunk business, which 
requires the use of sheep skins. In 1851-2 
several such establishments in the city who 
use sheep skins. Never saw a lot of 1000 
dozen of sheep skins at one time. 

Samuel J. Raney— Has been engaged in the 
leather business fifteen years. In Decem- 
ber, 1851, and January, 1S52, the market was 
heavy. White sole leather was very scarce. 
Two hundred bales of white sole leather 
would require 1200 sides. Witness had no 
knowledge of that amount of white sole 
leather in Cincinnati. Red sole leather is 
worth 10 cents; white, 20 cents. 

Mr. Thornton— Is a manufacturer of sheep 
skins and morocco; calf skins. In 1851-2 
knew no one who had 1200 dozen of sheep 
skins. 

Mr. Kesler — Witness is a lea ther dealer 
and manufacturer of leather. White and 
red in Cincinnati and New York. Two hun- 
dred bales would be a large amount to have 
in the fall. Witness never saw two hun- 
dred dozen sheep skins at once. He has 
known the iirm of Chapins for some years. 

Mr. Caton— In 1851-2, was reporter to the 
chamber of commerce. Took an account of 
all the freight, and recorded it. Such a re- 
port THE COURT held was not evidence 
unless sworn to. 

John Sheier— Witness is a map publisher 
in Cincinnati. He shipped on the Martha 
Washington three boxes of charts. Nichol- 
son inquired if he had not better send on 
board of some other boat. He said that he 
was part owner of the boat. He said he had 
invested every thing he had. Said he was 
insured, and would make a spoon or spoil 
a horn. Nicholson said he owned the bar. 

Mr. Crammond— Witness was on the river, 
in January, 1852, about one hundred miles 
below where the Martha Washington was 
burnt; stopped at the place Saturday night; 
next morning went on board the -wreck. 
On Monday went on board as wreckers. 
Commenced their work on Tuesday, and 
continued Wednesday. Found on board, oil, 
soap, grease, oil kegs, and butter. Found no 
rolls of leather, or sole leather; no pistols. 
The bow of the boat was lying up the 
stream. Witness asked the mate how the 
boat took fire. He said he supposed it must 
have caught in the brooms piled on the lar- 
board side of the boat from the chimney. 



The deck was burnt. Witness found 20 bbls. 

of pork; 50 kegs of lard; five or six barrels 

of flour; five or six kegs of butter; five or 

six barrels of whisky; some soap grease. 

Not one of the barrels bore the marks of 

fire; nor the sacks of corn which they found. 

Holland ordered the wreckers to desist, but 

they refused, and said he had no right. The 

other party of wreckers,— for there were 

two parties, — carried away the property, 

with a good many threats. Chandler made 

1 liis appearance at the wreck, and claimed to 

be agent, and exhibited some papers. He re- 

i mained two or three hours, and then left. 

, Chandler claimed no property; only claimed 

1 to be agent. 

Mr. Burdell — Witness lives in New York; 
is a part of the firm of R. H. Burdell & Co. 
Messrs. Smith & Kissane shipped to the 
i company 300 barrels of pork. Witness pro- 
posed he should ship it at $12 per barrel. 
Said they had shipped on board the Martha 
i Washington. Insurance was taken at $15 
j per barrel. Worth that at New York. 
; Mr. Taggart— Lives in Arkansas, near the 
, wreck. Found on the boat, whisky, pork, 
oil, &c. Nicholson requested witness to take 
: possession of the property saved from the 
j wreck. Chandler and Cummings came to- 
gether in a skiff. Chandler took charge of 
! the property for New Orleans. Heard Capt. 
j Cummings call Chandler byname. The prop- 
I erty was to be left with a man called Jor- 
1 dan at New Orleans if Chandler should not 
\ be there. On his cross-examination, the wit- 
i ness says, Cummings called Chandler by 
; name. Heard nothing of any other individ- 
| ual called by the same name. Did not know 
I Chandler. He was to reclaim the property 
, wherever it could be found. McNeal was to 
go with Chandler. Cummings sold some of 
the pork, which was not good, the brine 
having leaked out of it. He sold it at $11 
per barrel. It was seven or eight days after 
the burning before Capt. Cummings came 
to the wreck. 

Mr„ Wheeler— Lives in Boston. Secretary 
of an insurance company. Took a risk on 
board the Martha Washington, through the 
instrumentality of James Lee & Co. Prop- 
erty insured. 250 barrels of mess pork,. 100 
tierces of oil. Total, $5,347 50,— for Lyman 
Cole. The bill of lading or invoice was in 
Kissane's handwriting. Shipped also, 167 
, barrels mess pork: 6th Jan. Smith & Kis- 
; sane, S3 barrels mess pork, 100 tierces of lard. 
; Papers in the handwriting of Kissane. Mr. 
j Lee accepted; papers were handed over when 

the insurance was paid. 

' M. L. Neville— In 1852, witness was secreta- 

] ry of Fireman's and Mechanics' Insurance 

I Company. Insured for Capt. Cummings, $2,- 

i 500. payment made by Casselly to McGregor. 

Paid some to Kissane. Cummings said he 

lent the money to him. This company refuse J 

to contribute any thing for the investigation 

of the case. 

Mr. Davenport— Lives in Boston, and is a 
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manufacturer of boots, and shoes, &c. Re- 
ceived a letter from Gapt. Cummings, dated 
15th October, 1851, for certain cases of boots, 
&c. 150 dozen sheep skins were insured by 
witness for Filley & Chapin; loss paid to the 
acceptor of their bill. The letter stilted the 
loss was total. Amasa Chapin was author- 
ised to collect debts due Filley & Chapin. 

Mr. Tabor— Witness lives in New Bedford, 
Massachusetts. On the Sth of January, 1852, 
he received a letter from Lyman Cole, dated 
at Cincinnati, requesting an insurance on 
goods on board the Martha Washington, to 
about $2,000, on 100 tierces of lard; the bill of 
lading was signed by Lyman Cole, but was 
in the handwriting of Kissane. On the 26th 
January, witness received a letter from Cole; 
wrote another letter dated Oxford, complain- 
ing that he had received no answer. 

Mr. Riley— Witness saw Nicholson a short 
time after the boat was burnt, at New Or- 
leans. He asked McDano, captain of a steam- 
er, to bring some freight down from Memphis, 
on the bow of the boat. Witness said, on his 
cross-examination, since 1832, he had been on 
the river as pilot and captain. He stated that 
the Martha Washington carried a large 
amount of freight when loaded down to the 
guards, and, in addition, could carry one hun- 
dred and fifty tons. 

John S. Tappan— Lives in Brooklyn. Was 
vice president of Union Insurance Company 
in 1S52. Mr. Kemble came to his office, 12th 
January, 1852, and applied for an insurance; 
said he had $10,000 to insure, and witness con- 
cluded to take the risk to New Orleans. 26,- 
000 pounds of white sole leather, 200 rolls, in 
his own name. He held his hand over the 
names of Filley & Chapin and Lyman Cole. 
Kemble said he did not insure to New York, 
because the freight might be sold at New Or- 
leans. On the 16th January, 1S52, saw in the 
Courier and Enquirer of New York, that the 
George Washington had been wrecked, and 
that the Martha Washington had been burnt 
On the 31st of January, 1852, received a letter 
from Kemble, stating the loss of the Martha 
Washington. A despatch of the loss from 
Capt. Cummings was received by Kemble, 
and an inquiry was made whether they would 
pay; the witness answered no. Kemble stat- 
ed to witness once his interest in the cargo 
was equal to his insurance. At another time 
he said it was not, and that some one else was 
concerned with him. He never showed to 
witness that he was entitled to this property, 
except the invoice covering the names signed. 
Cole had an interest, and another person. 
Kemble refused to state the other name. Said 
he would write to Cincinnati; but did not. 
On the cross-examination, witness said the 
articles invoiced were, as appears from the 
paper, 26,000 pounds of sole leather, and 1,600 
dozen of sheep skins. The writing was rather 
a bill of sale than a consignment. 

Eliza Martin— Was chambermaid on board 
the Martha Washington, and was in bed in 
the last berth but one in the ladies' cabin. 



Late at night heard the cry of fire. Went 
to the folding doors; saw fire in the gentle- 
men's hall— inside of it. Witness went to the 
hurricane deck. Carswell helped her from 
the deck to the land. The boat was landing 
when she got off. 

Mr. Whitney— In January, 1852, witness was 
secretary to the Madison company. Agent 
of that company at Louisville took a policy. 
A. Chapin took the insurance; 200 cases kip 
boots, signed Filley & Chapin. More than a 
month after the loss, Mr. Chapin called at the 
office in Madison. The amount of the insur- 
ance was §4,200, which witness did not pay. 

Mr. Jones— In New York, in January, 1852, 
witness was an underwriter in the Atlantic 
Insurance office. On the 7th of January, 1S52. 
took an open policy— 300 bbls. of pork, $4,500; 
264 bbls. of pork. Smith & Kissane shippers 
of the first, Ray of the latter. 

J. B. Wilson— In March, '51, witness was 
assessor. Stock of Filley & Chapin assessed 
at $3,500. 

Mr. Clark — Lives in 'Cincinnati. Knew Fil- 
ley & Chapin. Made them temporary loans 
in the fall of 1851. Made to them weekly 
loans from one to three hundred dollars. He 
had difficulty in collecting the loans, &c. 

Mr. Lane— Mate of the steamboat Martha 
Washington at one time. She would carry 
550 tons. 

Mr. Scarborough — Lives at Cincinnati. Had 
two invoices in his charge, as counsel for 
investigation. Insurance on the invoices 
amoimted to $5,458. The Chapins said Cole 
was interested. Had frequent interviews 
with one of the Chapins, but received no ex- 
planations with which witness was satisfied. 

Mr. Shepard— Knew Chandler in Covington. 
Was a. sportsman. Saw him in March, 1S52, 
in New Orleans. As witness was walking the 
street Chandler came out of a house to see 
him. Stated that he was on board the Martha 
Washington. Reached the land by a line on 
the stern of the boat. Said that he had been 
employed by Capt. Cummings, at $5 per day. 
Witness said that Chandler had consulted 
him as counsel, and that he was not bound to 
disclose. 

Mr. Morton. Dist. Arty.— Read a copy of a 
letter from Kissane to Nicholson, after his 
arrest, and was about to state the circumstan- 
ces under which the letter was abstracted 
from his papers, when the defendants' counsel 
objected that such statements could not be 
received as evidence. 

THE COURT— As the abstraction of the 
letter was a penal offense, for which the per- 
son taking it was liable to be indicted and 
punished if found guilty, the act of purloining 
the letter could not be received as evidence; 
but they said, as explanatory of the transac- 
tion, and to show the motive of taking the 
letter, they would hear the statements of the 
witness. 

Mr. Morton then proceeded to state that the 
original letter, the copy of which he had just 
read, was with his other papers, carefully 
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tied up and left in bis desk, the door of his 
room being locked, while he took a short ride 
in the country. On his return he found that 
his papers had been handled— were in confu- 
sion, and the original letter of Kissane had 
been abstracted. And other facts were stat- 
ed, conducing to prove that Kissane took the 
letter. In the absence of the witness the 
chambermaid probably entered the room. 

Mr. Taylor—Lives in Cincinnati. Has been 
engaged in the leather business, and carries 
on the largest establishment in the city. 
White sole leather is more valuable than red; 
the white is tanned with chestnut oak bark, 
and will weigh from eighteen to twenty 
pounds a side. In the winter of 1S51-2 white 
sole leather was scarce and in demand. Wit- 
ness had no idea that there was any thing 
like 200 rolls of that leather in the city, or 
that there were 1,700 dozen of sheep skins. 
On being cross-examined, the witness says 
that leather would sink when saturated with 
water, also sheep skins would sink under sim- 
ilar circumstances. 

Mr. Walker— Walker & Co. shipped on board 
the Martha Washington in 1S52, 100 bbls. of 
whisky and 360 bbls., as per bill. Delivered 
the 7th January. 

Mr. Polard— In January, 1S52, shipped on 
board the Martha Washington, merchandise, 
soap, candles, tobacco, y» bbl. of butter, 2 doz. 
brooms, 4 bbls. rectified whisky, 2 do crackers. 
On 7th January, 1S52. Copy of invoice: Kis- 
sane & Smith, 7th January, 1852. Amount 
$3,360. Destined to Freeman & Sons. 

Mr. Carpenter— Lives in Cincinnati. Busi- 
ness, loaning nioney. Loaned money up to 
the time of the failure of Filley & Chapin. 
When they failed they owed him $250. 
Went to them and bought .$750 worth of 
goods. Witness settled with Cole, who re- 
quired him to buy as above. 

Mr. Pomroy— Lives in Cincinnati. Firm of 
Robins & Pomroy. Engaged in shoe busi- 
ness. Manufacture in Massachusetts. In 
the summer and fall of 1851 purchased 599 
dozen sheep skins. Packed up at other places 
than their own house. White sole leather, 
witness thinks, was scarce in 1851. (A bill 
of lading read, signed by Nicholson. Ship- 
ped for Cooper 25 tons of goods.) 

Mr. Hubbard— Is the superintendent of the 
House of Refuge. Did the stitching of boots 
for the Chapins. In Nov. stitched 559 cases 
or dozens. In December. 257 doz. In Octo- 
ber, 100 doz. Witness was at the Chapins' 
store almost every day. Did not see large 
quantities of leather on hand. On his cross- 
examination, witness said he never was in 
the cellar more than once or twice. Never 
in the two upper stories of the building. 

Mr. Chew— Capt. Cummings applied for an 
insurance on the steamboat Martha Washing- 
ton for $4,500, in the name of Lewis Choate, 
which was taken by the witness. After the 
boat was burnt, sent Charles Ross as an 
agent to look after the interest of the insur- 
ance company. In February following, Capt. 



Cummings and Capt. Choate demanded the 
insurance money. At the request of witness, 
certain deck hands were sent to the insurance 
office to give an account of the loss of the 
boat who were examined in the absence of 
Capt. Cummings and Holland. Capt. Cum- 
mings referred witness to two deck hands on 
the boat who could give him information. 
They came and had a communication with 
the witness. A part of the conversation was 
in the presence of Cummings and Holland. 
Objection being made. THE COURT held 
that the statement of these hands in the 
presence of Cummings and Holland might 
be received, but that part which was made 
in their absence was not evidence. The 
statements received as evidence had no ma- 
terial bearing in the case. The reference lo 
the deck hands was not such as absolutely 
to bind Capt. Cummings to whatever they 
might state. 

Mr. Lee— Lives in Cincinnati. Shipped on 
board the Martha AVashington 100 ban-els 
pork and 200 barrels of flour, amounting t*> 
37 or 3S tons. 

Mr. Shellito— Shipped on boarU the Martha 
Washington 100 bbls. red oil, 50 bbls. soar- - 
25 tons. 

Capt. Irwen— Once commanded the Martha 
Washington. When loaded within six inches 
of her guards might have 450 tons. Loaded 
to the water, 500 tons. Carried 517 tons. 

Mr. Cotral— Is a partner or agent in th« 
City Manufacturing Company. Cole intro- 
duced Mr. Stephens, who bought brandy oi 
witness— a number of barrels— and paid for 
it in staves. 

Mr. Caton— Is agent of the chamber of com- 
merce, and his duty is to take au accurate 
account of all shipments, &c. He presented 
his record of entries made of articles shipped 
by the Martha Washington. He could nor. 
state positively whether he took the list oi* 
articles from the agent of the Martha Wash 
ington for freight, or from the second clerk 
of the boat. His memory being refreshed 
by examining the book of the agent for 
freight, but he could not distinctly recollect 
where he got the items. THE COURT held 
that the entry of the articles could not be 
received in evidence. The witness was not 
able to say where he got the items, and much 
less could the court or jury decide this fact, 
on which the admissibility of the evidence 
rested. 

Mr. Carswell— Belonged to the boat. He 
was asleep in a berth in that part of tin* 
boat called Texas. The bell being violently 
rung by Capt. Choate, the pilot, waked him. 
He heard also violent stamping on the hur- 
ricane deck. This was about one o'clock at 
night. Witness saw the chambermaid and 
carpenter. Helped the chambermaid down 
to the lower deck, then the carpenter, and 
then the witness got down. Saw the fire ex- 
tending back to the stem of the boat. The 
bank at which «the boat landed was high. 
Th4 boat was not fastened to the shore, the 
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rope being frozen, and it soon floated from 
the shore. The Charles Hammond came 
along in about an hour. The passengers gen- 
erally got on board of her, wet and almost 
frozen. The chambermaid, cabin boys, &c., 
got on board of the James Shillinger, which 
was going up the river. The fire took place 
about five miles from the wood-yard. After 
the alarm of. fire it was not more than ten 
minutes before the boat was in a blaze 
through the cabin No power could control 
the hands. Every one escaped for his life. 

Mr. Hun-ay— Lives in Cincinnati. Is a 
drayman, and was engaged in the same busi- 
ness in 1852. He run from six to eight drays. 
He hauled for the Chapins. Hauled six loads 
for them. Load of sheep skins; red sole 
leather. There vvere four or five large loads 
of leather, and some boxes. 

Charles Gibson— "Worked in the establish- 
ment of the Chapins about five years, includ- 
ing October, 1851. The store was the corner 
of Pearl and Main. 

R'. C. Lepper— In 1848 witness was clerk on 
board the Martha Washington. The witness 
recollects once she carried 585 tons. 

Capt. Ross— Witness for many years has 
been on the river as captain or pilot. He 
was appointed agent for the underwriters, 
and proceeded to the place where the boat 
was burnt. It floated down the river about 
six miles from that place and sunk. Witness 
went on to New Orleans. Was referred to 
McGregor, at New Orleans, as the agent of 
the boat. He was twenty-four hours in find- 
ing .Tordon, the consignee of the cargo. No- 
body seemed to know him. He was a dealer 
in pamphlets. He could give witness no iu- 
.formation. .Tordon said Chandler had noth- 
ing to do with the cargo. He did not know 
him. By the bill of lading Chandler was the 
shipper. Another bill of lading was to Jor- 
don. The Martha Washington will carry 575 
tons. Witness got no satisfaction from Jor- 
don. 

Mr. Wheeler— Worked nearly three years 
with the Chapins. His business was to put 
bottoms to boots. Worked in January, 1852, 
and he thinks, in February, for Cole. Work- 
ed for Filley & Chapin through the summer 
of 1851. In September boots did not sell as 
fast as they were made. Never worked white 
leather in kip boots— put white sole leather in" 
calf boots. Never saw sheep skins, except 
what were necessary for use. 

Mr. Carswell cross-examined— While at the 
.boat, the impression was that the fire was 
accidental. Heard nothing to the contrary 
until about two months afterward. Capt. 
Cummings appeared like a crazy person, by 
his gestures and exclamations at the loss of 
lives.- 

Mr. Remur— Remur & Sons, of Baltimore, 
made an advance for 600 boxes of candles, 
$3,3G0? Insured to New Orleans. From the 
insurance witness paid his advance, and the 
balance was paid to Kissane. 

Mr. Wheatley— Was a clerk of Smith & Kis- 



sane. Witness accompanied the latter to 
swear to the shipment of GOO boxes of can- 
dles, and witness swore to it, not knowing 
any thing about it, and this was known to 
Kissane. After they left M'Guffey, the per- 
son who administered the oath, Kissane said 
to witness he would never hear of it again. 
Afterward witness swore to the same fact be- 
fore a commissioner. He was in the habit 
of getting bills of lading. He did not see 
Kissane tear out this bill of lading from the 
book. 

John Phillips— Worked as a boot bottomer 
for Filley & Chapin. Was in the store every 
week. Used red sole leather and white. No 
more leather of either kind was necessary to 
carry on their business. 

Mr. Ford— Witness worked for the Chapins 
in September, 1S51; left them the latter part 
of that month. Had worked for them three 
years before that time. Don't know that he 
saw a large stock of leather while there. 
Mr. Butler— Worked for the Chapins three 
j years ending in the fall of 1851. Hands push- 
j ed to send boots to Louisiana. There were 
j three crimpers employed. 
j Lewis Choate — Was pilot at the time the 
j boat was burnt, and was on watch. While 
j at the wood-yard he was in the social hall. 
Capt. Cummings and Nicholson were there 
also. He remained there until the wood was 
in, and then ascended to the pilot-house. 
Capt. Cummings came up; stood in front of 
the pilot-house; turned round and came into 
the pilot-house. The boat had not proceed- 
ed more than five or six miles from the wood- 
yard before he smelt paint burning. Witness 
; said to Capt. Cummings, there was fire. He 
ran down fronting the pilot-house, looking 
over the hurricane deck, and said. You are 
mistaken. Witness replied he was not. 
Capt. Cummings then ran down to the cabin 
deck. The mate (Holland) was on the hur- 
ricane deck. Said the wood taken on board 
was very dry, and said he would go down. 
Witness rang the bell violently and stamped; 
made a good deal of noise. In a very shoxt 
time after smelling the fire (a minute or two) 
the fire burst out. Heard no noise in the 
social hall. The clerk (Nicholson) said he was 
sitting in the social hall, with boots off and 
sleeping. Did not know of the fire till wit- 
ness gave the alarm. He then alarmed the 
passengers. The fire was bursting some of 
the windows. While the boat was at the 
wharf at Cincinnati, Capt. Cummings intro- 
duced witness to Nicholson, and said he had 
promised the clerkship to him at the Springs, 
in Kentucky. Witness communicated to Capt. 
Cummings something he had heard said of 
Nicholson, not favorable. Capt. Cummings 
went to the person who had made the re^ 
mark, and inquired of him about the matter, 
and, on his return, said he could ascertain no 
definite facts. Cross-examination— Capt. Cum- 
mings owed $1,500 in New Orleans, and was 
afraid the boat might be attached; and it 
was on this account that the title to the boat 
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was vested in witness. Witness advised Capt. 
Cummings to leave Cincinnati late at night, 
as he would gain more by doing so than by 
remaining. The boat was about three hun- 
dred yards from the shore when he first saw 
the flames. Thinks the fire could not have 
been extinguished. He had no suspicions at 
the time that the boat had been set on fire. 
Such a suspicion was not uttered by any one. 
Witness heard Capt. Cummings call Ross 
agent, and proposed to pay over to him the 
money, and show him the invoice of the 
sales of the freight saved from the wreck. 
Ross said he did not feel himself authorized 
to receive the money. Witness called with 
Capt. Cummings for the insurance on the 
boat. On the second call Chew said be had 
received a letter from Capt. Ross, who ad- 
vised the company not to pay. Witness saw 
the board of underwriters, and before them 
insisted that the parties on the boat should 
be arrested. A second time witness insisted 
that the parties should be arrested, in order 
to bring the matter to a full investigation. 
Mason charged Capt. Cummings with burn- 
ing the boat. Shortly afterward when the 
Capt. met Mr. Mason at the Burnet House, 
he knocked him down, &c. The Underwrit- 
ers said their object was to protect them- 
selves. Witness did not think Capt. Cum- 
mings was guilty of burning the boat. Since 
the above witness has seen some things 
which he did not like as to the boat being 
burnt— not in reference to Cummings. Where 
the chimney rests on the boiler fire may be 
communicated. In thinking there was some- 
thing wrong witness referred to Nicholson. 

Mr. Favor— Witness came up the river on 
steamboat Breakland. Capt. Cummings, Capt. 
Choate, and Nicholson, were on board. All 
on board of the Emperor. Had some conver- 
sation with Nicholson, who said when the 
fire broke out in front, he first heard the 
alarm. Ran into the ladies' cabin. Said the 
boat was well sold. This was the 25th, 26th, 
or 27th of January, 1S52. (Other witnesses who 
knew Nicholson, and who came up on board 
the* said boat, said he was not on board.) 

Mr. Chew— Holland said to witness, after 
the boat had wooded, and as she was round- 
ing out, he w r ent into the social hall, where 
Nicholson was sitting asleep. Sat half an 
hour. Went to the bar, drank something. 
After some time saw fire in a state-room 
where mattresses were deposited. Boat was 
turned toward the shore, was made fast, and 
the passengers were taken, off. That he was 
left in charge of the wreck. As property was 
taken on shore it was stolen; there was only 
one honest man there. The line was not 
made fast, and when the starboard engine 
ceased working the boat swung out into the 
river. On his cross-examination, the boat 
was insured for $4,500. At the meeting of 
the company it was not intimated that the 
boat had been burnt designedly. Choate said 
that if there was fraud the defendants should 
be arrested. Nicholson remained in the so- 



cial hall asleep, as Holland stated* until the 
fire burst out. 

Mr. Traner — Lives in Cincinnati. Engaged 
in the shoe business in November and De- 

I cember, 1851. In November bought seven 
bills, one a case of kip boots, of the Chapins. 
In making these several bills, witness was in 
the Main street store and cellar. Saw three 
bales of white sole leather, 20th November, 
1851. Saw sheep skins in the upper rooms; 

! five bales at one time. White sole leather 
fluctuates. On being cross-examined, witness 

' stated the cellar under the Main street store 
was dark, and that there might have been 
rolls of leather in the cellar w T hich he did not 
see. There were 408 cases in the lower- 
store or room. 
J. A. Dugan— Was at New Orleans; saw 

j Nicholson there. 

| Here an objection was made by defend- 

1 ants* counsel, that after the boat was burnt 

. the act was consummated, and that the con- 
fessions of one can not afterwards implicate 
the other defendants. And it was urged that 
the boat, ■ to charge the defendants, must 
have been burnt with a fraudulent intent, to- 
injure the insurance offices. And it was in- 
sisted if the insurance companies resist the 
payment of the money, and the defendants 
shall fail in the recovery, the offense charged 
would not be sustained. And to sustain the 
points urged, there was cited Whart. Ev. 0; 
L. 261-263; 8 Car & P. 207; 1 Phil. Ev. 
97; 1 Greenl. Ev. p. 136, §111; 3 Greenl. 
Ev. p. 88, § 94. The prosecution contended 
that the partnership or combination was not 
ended until the money was obtained, and 
cited 2 Starkie, Ev. 32; 1 Greenl. Ev. Ill; 
11 East, 584; [American Fur Co. v. U. S.] 2 
Pet [27 U. S.] 364; 4 Wend. 261. THE 
COURT held that it was not necessary to 
prove the burning of the boat to sustain the 
indictment against the defendants. If they 
conspired to burn the boat to defraud the in- 
surance offices, the offense was consummated. 
In this we see the wisdom of the law. The 
crime was committed before the perpetration 
of the overt act. The punishment of the con- 
spiracy to do the act makes the incipient 
stages of the offense as criminal, and by that 
means intends to arrest the consummation of 
the crime. The act of burning the boat is- 
evidence in the case, as it may, connected 
with other facts, show a conspiracy, or con- 
duce to show it. But this is not a point in 
the evidence beyond which the prosecution 
can not go. The conspiracy may be inferred 
from attempts to obtain the money. The en- 
tire transaction is a matter for investigation, 
by which the - innocence or guilt of the de- 
fendants may be shown. As the burning of 
the boat is not, necessarily, an act to con- 
summate the offense, it can have the effect 
only, like any other fact which conduces 
more or less to show the nature of the trans- 
action. The witness may proceed in his. 
statement. 
Mr. Dugan continued— Nicholson said that 



[_25 Fed. Cas. page 507] 



(Case No. 14,832) U. S. v. COLE 



he bad been in bed; heard a roaring; got up 
and saw the fire. 

A. Jones — Lived in Cincinnati in 1851-2. 
Is a relation of Pilley, the partner of Chapin. 
Filley died the 28th of October, in the year 
1851. 

Mr. Mason— Lives at Buffalo. Was at Cin- 
cinnati in the spring of 1852.- Called on 
Nicholson to ascertain the facts of the loss 
of the boat. He said he got up about mid- 
night at the wood-yard where the boat 
stopped to wood, and paid for the wood. He 
said that he sat down in the social hall; fell 
asleep, and was awaked by the ringing of the 
bell. At first saw nothing, but soon discov- 
ered fire bursting from the state room near 
the chimney. Witness wished a memoran- 
dum of articles, which he could not give. 
Nicholson introduced witness to Capt. Cum- 
mings, who knocked witness down. Davis 
& Co.'s bill of lading, 11,477 lbs. 

Mr. Carson— Lives in Baltimore. The in- 
surance, according to the invoice, one hun- 
dred dollars more than the amount and up- 
wards of five hundred dollars above the 
amount advanced to Smith & Kissane. The 
surplus was paid over to them. 

air. Johnson — Witness is a confectioner. 
Was cook on board of the Martha Washing- 
ton. When loaded at Cincinnati her guards 
were from six to ten inches out of water. 
Nicholson kept the Esculapian Springs, in 
Kentucky. He and Cummings agreed to pur- 
chase a boat, and the Martha Washington 
was purchased. The fire occurred in the 
room aft the chimney on the larboard side. 
The carpenter was in the same room with the 
witness. The clerk's office was on the star- 
board side— partition between the room and 
chimney. Nothing in the first room aft. 
Was awakened by the ringing of the bell, 
>and stamping. Looked through the inner 
door— saw fire in the social hall. Waked the 
carpenter, who was sleeping in the same 
room. Passed through the social hall into 
the cabin. Saw Nicholson running (towards 
the hall) in the cabin. Witness then went 
down to the lowei deck— there saw Holland 
and Nicholson. When witness first saw the 
fire it was about four feet at its base, and its 
blaze ascended to the ceiling. Boxes were 
piled up on the larboard side of the social 
hall— on these boxes were piled several bun- 
dles of brooms, and of brown paper. The 
fire was burning on this paper three or more 
feet. Nicholson kept quiet. Capt. Cum- 
mings in great distress returned to the boat. 
He was without hat or coat, and used great 
exertions to rescue the passengers. A man 
could not live more than two minutes in the 
water, the cold was so intense. The witness 
believes the fire was communicated to the 
boat from the chimney. 

Mr. Heartwell— A bill of lading of Smith 
and Kissane, dated early in March, 1852, ap- 
peared to have been written only a few 
hours before, signed by Nicholson, was pre- 
sented. When" he first saw the bill the ink 



was blue and fresh; afterward it became 
black. Burton at this time was not known 
to the underwriters. Loaned Burton $2,000, 
indorsed by Dennison. Afterward made an- 
other loan of §1,000. No interest has been 
received. The note has been twice renewed. 
Insurance offices agreed to take the notes 
without indorsements. In January, 1853, the 
company advanced $850. Subsequently ad- 
vances amounted to a little more than $4,000. 
Mr. Lee— Lives in Boston, and was en- 
gaged in the commission business in 1852. In 
pursuance of a request of L. Cole, witness 
insured for him, for mess pork on board the 
Martha Washington, $5,000. Insured 10 per- 
cent, profit. Register of the Martha Wash- 
ington given in evidence, specifying it to be 
350 tons, &c. 

Mr. Burton— Lives in Qhio City. He be- 
came acquainted with two of the Chapins in 
| 1846, within which year they failed. He 
; knew L. Filley, the partner of Rufus Chapin, 
j and did business with them and continued to 
, do business with them until the 3d December, 
1851. He sold to them 160 dozen, of sheep 
skins, and deposited with them 182 dozen. 
A short time after witness returned home, 
Rufus Chapin came to Cleveland, and calling 
on the witness, said he wished to procure a 
note discounted for six hundred dollars. Wit- 
ness went with him to the bank, but could 
not procure the discount of the note. Chapin 
wanted to buy white sole leather. Witness 
went with him to a large leather dealer in 
Cleveland, but he would not sell on the terms 
offered. Witness again went to Cincinnati 
about Christmas Eve. Called on the Chapins 
the next morning, and found Lyman Cole 
with them. He inquired for the 182 dozen 
sheep skins which he left on deposit, and 
with the view of securing the Chapins for a 
note they had indorsed for him. He applied 
for the sheep skins, Cole being in possession 
of the property. Cole said: Let Burton go 
to the devil with the rest of the creditors. 
Filley, and Burton, and Earl, witness says, 
made an estimate of the stock, amounting to 
the sum of $8,500. Witness saw all the Cha- 
pins at R. Chapin's, and also Kissane. Cole 
and Capt. Cummings were at the Chapins. 
They had not 200 rolls of white sole leather. 
Saw a very small amount of that article. 
Witness also met Adams Chapin. The wit- 
ness was greatly displeased that the bales of 
sheep skins which he left on deposit were 
not delivered to him, and threatened to 
bring suit. It was arranged that witness 
should be made secure through one of the in- 
surance offices. This was after the loss of 
the boat. The insurance in the name of 
Kimball was the office designated. Adams 
Chapin promised that the insurance papers 
should be ready. Having received the pa- 
pers, witness went to Owego to Kimball. 
Witness found him keeping an eating house 
near the railroad. He walked with him some 
distance and sat down on a log. Witness in- 
formed Kimball that he had come to get his 
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money from the Chapins, and if he did not 
pay him in fifteen minutes he would blow up 
the whole plot. Kimball said if he did he 
would blow up $60,000. Kimball agreed to 
meet him in New York and pay him his de- 
mand, if the insurance money could be ob- 
tained. But he failed to obtain the money. 
Witness again threatened, and said he would 
expose the whole transaction. Kimball said 
Cole was never yet caught. Some time after 
this he saw Capt. Cuininings, the Chapins, 
Cole, Kimball, and others, and told them that 
they had got to pay him. The Chapins com- 
plained that the offices would not pay. Wit- 
ness asked for bills of purchase. Was in- 
formed that the bills had been burnt by 
Chaney, the purchaser from Cole, supposing 
they were of no importance. This was the 
forepart of June. Chaney was a brother-in- 
law of L. Cole, and had bought out Cole, 
and was carrying on the business at the same 
place. Adams Chapin said Filley & Chapin 
had put §5,400 in the boat. Witness saw 
Scarborough and had some conversation with 
him respecting the transaction. Also had 
some conversation with Filley, after his fa- 
ther had been out to see him. Cole and Kim- 
ball had an interest in the shipment. Wit- 
ness told the Chapins they had never shipped 
the sheep skins. The next visit the witness 
paid to Cincinnati his life was threatened. 
Amasa and Lorenzo Chapin came into his 
room at the Dennison House, and inquired 
what he was going to do with or to them. 
This was the 20th October, 1852. Witness 
replied that he was going to take them 
through. They said they were too hard for 
that. The witness replied, we will see. The 
witness received letters from Filley & Chapin, 
asking him to forward to them sheep skins. 
At the time the witness sold to the Chapins 
160 dozen of sheep skins, he deposited with 
them 182 dozen, which were stored. Cha- 
pins gave him a note for his accommodation, 
to pay for the skins sold by him. The de- 
fendants said they had not bought 50 dozen 
of sheep skins, except from him. This re- 
mark was made by Adams Chapin, Filley, 
and Rufus Chapin. On cross-examination, 
the witness said that the 160 dozen were all 
the skins which witness sold to the Chapins 
the last time. Paper presented, signed by 
witness, for 112 dozen afterward. Witness 
took 2.900 dozen sheep skins in the years 
1849-50 to New Orleans; 5,000 dozen during 
the spring and summer of 1850; 6,000 dozen 
in 1851. He says 100.000 dozen might have 
been manufactured in Cincinnati in 1851. 
The firm of Filley & Chapin, at the time of 
its failure, owed the witness $2,560. Adams 
Chapin asked him of whom they got the 
sheep skins. Said they got them from the 
witness, and the witness answered it was 
right. The witness, then inquired of whom 
they got the sole leather. They replied, from 
different persons. Witness asked in regard 
to several sums of money alleged to have 
been received by him from certain insurance 



offices, which question was objected to; but 
the court held that the witness might be 
called to explain the facts attempted to be 
proved, as to moneys received by him, as 
such facts were intended to be used against 
him. The witness admitted the receipt of 
$5,500 from the insurance offices, and, in ad- 
dition, $7,000, which had been advanced by 
his brother, who lives in Vermont, as a loan. 

Mr. Darr— In Milne's office payment was 
made for the Martha Washington. A de- 
posit was made, to secure the purchase, in 
Milne's bank. The following sums were paid: 
By McGregor, $1,000; check of Smith & Kis- 
sane, $1,000; by Capt. Cummings, $1,100; in 
currency, $1,700; transferred credit to Mc- 
Gregor, $2,000. 

Capt. Ross— Boat was registered in the 
name of Choate, because there was a judg- 
ment of fifteen or sixteen hundred dollars 
against Capt. Cummings in New Orleans. 
One trip in the name of Choate. 

Mr. Bretonhall— In ia51 lived in Cleveland. 
In the winter of 1851 Chapin applied to him 
for white sole leather, and said he could not 
get white sole leather for use. Said he could 
not get it at Cincinnati. This was before 
Christmas. 

The testimony on the part of the prosecu- 
tion having closed, Mr. Ewiug, of counsel for 
defendants, moved that Kimball be dischar- 
ged, on the ground that no evidence had been 
given which inculpated liim, in any respect. 

The defendant rose as soon as his counsel 
had closed his remarks, and expresse'd a wish 
that the motion made by the counsel should 
not be insisted on. That he would abide the 
fate of those who were associated with him 
in the indictment. The counsel then waived 
the motion. 

The counsel for the defendants called their 
witnesses. Many of them answered to the 
call— others did not. An inquiry was then 
made of the court by the defendants' coun- 
sel, whether it was necessary the witnesses 
should be sworn, to entitle them to claim their 
fees. The court intimated that it might be 
considered necessary for the witnesses to be 
sworn, by the accounting officers of the treas- 
ury, and that it would be the safer course to 
swear them. At the same time the court said 
they did not consider it necessary. The coun- 
sel then observed that they did not intend to 
examine all the witnesses summoned, but 
only those that were considered the most im- 
portant. And as it was near the adjourning 
hour, the defendants' counsel stated that if 
the court would adjourn for dinner, it being 
within thirty minutes of the time, the counsel 
would so arrange their testimony as to short- 
en the time of examination. On that condi- 
tion the court rose until two o'clock. 

After the close of the testimony by the Unit- 
ed States, Judge Walker, in the defense, made 
the following statement: 

May it please the court: The duty of mak- 
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ing a preliminary statement of the points for 
the defense has been assigned to me. And, 
as I am, in this, to speak for all the counsel, 
and all the defendants, it became necessary, 
as I thought, to reduce this statement to writ- 
ing, and submit it to my associates for their 
approbation. The same reason makes it prop- 
er that I should confine myself now to what 
I have written. I therefore ask leave to read 
to the jury what I have now to say. I think 
this course will conduce both to brevity and 
precision. 

Gentlemen of the Jury: You have listened 
to the preliminary statement on the part of 
the government, and have seen how far the 
promises then made have been performed. 
You are now to hear from the other side, and 
in the theory of jury "trials, your minds are 
still as open and uncommitted as when you 
first entered that box. This is the theory; 
and I trust it is the fact. I hope and trust 
that you are prepared O to listen to our de- 
fense patiently, candidly, earnestly and with- 
out bias. The parental government under 
which we live desires no victims. These de- 
fendants are as much her children as you and 
I; and she has deputed you, their brethren, 
to try them, under a solemn injunction to pre- 
sume them innocent until guilt is proved. 
The burthen of this proof she takes wholly up- 
on herself, giving to the accused the benefit of 
every doubt. For it is better, far better, that 
ninety-nine guilty persons should escape hu- 
man punishment, than that one innocent per- 
son should suffer it. The meaning of "verdict" 
is a "true word"; and this true wora you nave 
sworn to pronounce as to each of these pris- 
oners. You are not required to find the same 
verdict as to all. You can convict some and 
acquit others, if the testimony so requires; 
but you can convict no one unless your minds 
are forced to that result by evidence which is 
irresistible. I do not say that you must find 
innocence impossible; but I do say that you 
must find guilt morally certain. It must be 
one of those strong probabilities, bordering 
so closely upon certainty, that in any of the 
most grave concerns of life, you would treat 
it as a certainty, and as such, stake your life 
or liberty upon it, if the occasion required. 
Your verdict is to be in form positive— 
"Guilty" or "Not guilty." But in practice this 
does not mean that you feel absolutely sure 
of guilt, or sure of innocence. If you say 
"Guilty," it implies that the evidence so clear- 
ly preponderates .that way, that you do not 
find room for a reasonable doubt. If you say 
"Not guilty," it implies that guilt is not satis- 
factorily proved— not that the defendants are 
necessarily and undoubtedly innocent ; but 
that they may be innocent— perhaps are inno- 
cent. It means what the Scotch verdict of 
"not proven" means— that government has not 
performed what it undertook, namely, to con- 
vince you of guilt. 

I shall make no appeal to your sympathy, 
but only to your perception of truth, and sense 
of justice. Be sure of guilt before you pro- 
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nounce the irrevocable word, for, so far as- 
you are concerned, that word will remain ir- 
revocable until the day of judgment; and not 
only be sure of guilt, but of the particular- 
guilt charged in the indictment. No matter 
what other acts, whether criminal or illegal, 
these defendants, or some of them, may have 
committed, if they are not proved guilty of 
this very crime, they must be acquitted. 

What, then, is the charge perferred against 
these men? It is, that they conspired togeth- 
er to burn this boat with intent to injure un- 
derwriters. You have been told that the of- 
fense is complete, when the conspiracy is- 
formed,— that no overt act is necessary, and. 
the like. This is true. But then the con- 
spiracy must be definitely found to have been 
formed for this object, namely, to burn the 
boat; and with this intent, namely, to injure- 
underwriters. A conspiracy for any other ob- 
ject, or with any other intent, is not within 
the indictment. You might, for instance, be 
satisfied that there was an intention to com- 
mit fraud; but if it were against any other- 
persons than underwriters— as creditors, for 
example, — or against underwriters by any 
other instrumentality than the burning of the* 
boat, you could not convict. You are tied 
down by the statute and the indictment, to- 
the fact of a conspiracy for this single object, 
with this single intent. You are to find that 
all these mon, or so many of them as you con- 
vict, actually agreed together to burn this- 
boat with this intent. It need not be proved 
that they all met together at any one time, or 
in any one place; or that they wrote their 
names or plighted their oaths to this agree- 
ment. But, in some way or other, and at 
some time or other, before the burning of the* 
boat, all who can be charged as conspirators, 
must have actually entered into this specific 
agreement; and this great leading fact as the 
soul and body of the offense, must be estab- 
lished bj such definite and cogent proofs, as 
leaves no room for any other conclusion, r 
would lay great stress upon this position; and, 
therefore, I repeat that the actual formation 
of this specific agreement and none other- 
including this very subject object, and in- 
tent—must be substantively and conclusively 
proved. 

Now the proof offered in this case is wholly 
circumstantial. No eye saw, no ear heard, 
them actually conspiring together. No two of 
them were ever seen together under circum- 
stances not entirely compatible with perfect 
innocence. I mean precisely what I say. No 
witness ever saw any two or more of these 
men together, when their being so, created in 
his mind the slightest suspicion that they 
meditated crime. They met as acquaintances, 
openly and publicly, and' chatted as acquain- 
tances, and that was all. The evidence, then, 
is wholly circumstantial, and, in the strictest 
sense of the word, not merely not positive, but 
the farthest from it possible. And although 
I do not deny that a verdict may properly be 
found on circumstantial evidence alone, if it 
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tie strong enough, yet I do not aver the settled i 
rule to be, that in weighing circumstantial evi- i 
dence, every circumstance is to be rejected, as > 
proving guilt, which can exist consistently and | 
compatibly with innocence. t 

There is another important rule with ref- : 
erenee to the amount of evidence, which is, 
that it must be proportioned to the enormity 
of the offense. You would not convict for 
murder upon as slight evidence as for as- 
sault and battery, or petty larceny. This 
rule proceeds upon the idea that men are , 
not fiends or devils— that in the most de- i 
praved there is still some good left, some- 
thing to which stupendous crime is still ' 
abhorrent. Now, the charge here is of a stu- 
pendous crime — one of the deepest dye im- j 
aginable. When you come to analyze it,' you 
can hardly conceive that men stamped with 
the form of humanity, could concoct or per- 
petrate it. And hence you will require the 
very strongest evidence to make you be- 
lieve it— almost the ocular proof— for the 
first impulse of every person, not utterly de- 
praved, is to say, "it is incredible — I cannot 
believe it— it is too monstrous for belief— 
I should almost doubt my own eyes,*' and 
the like strong expressions. | 

There is one error which jurors not ac- 
customed to weigh circumstantial evidence, ( 
are very liable to fall into. It is, to have re- ♦ 
gard for the number of the circumstances j 
rather than their nature. And upon this 
the prosecution appears to have calculated j 
largely. Now, circumstances are not like 
faggots, where each faggot adds just so | 
much more to the bundle, but rather like j 
the separate links of a chain, where the 
strength of the chain depends not upon the 
number of links, but upon the strength of 
each individual link. We might not be able, 
and certainly cannot be required to break 
this entire bundle of faggots, which govern- 
ment has tied so industriously together. But ; 
in this chain of evidence, which has been so , 
long and so laboriously forging, we may be 
expected, and certainly shall be able to 
break many of the links, and so, we trust, 
sunder the entire chain. And in what man- 
ner we expect to do this, it is now my prov- 
ince to inform you. 

Previous acquaintance. — We expected to 
satisfy you that this acquaintance was not 
general, but quite limited; that each was 
not acquainted with all the rest, but some , 
were strangers down to the time of arrest, 
never having even seen each other. But 
the fact that some, who are proved to have , 
met, were acquaintances, so far from being 
cause of suspicion, would fully account for 
their occasional meetings. It was the most 
natural thing in the world, that they should . 
meet, and meet often; and it is therefore, 
most strange, and indicative of a desperate 
case, that this fact of previous acquaintance, | 
should be turned against them. ! 

Relationship.— The four Ohapins are broth- j 
ers, and Cummings and Kimball married ' 



their sisters. But w T hat has this to do with 
proving a conspiracy? I submit to any 
juror, looking into his own heart, to say 
whether the last person whom he could 
make a .confidant of crime, would not be his 
own brother— whether some hallowed mem- 
ories would not cry out against it. Bui, 
however this may be, the fact of being 
brothers entirely accounts for their being 
together so often, and acting so much witli 
and for each other. 

Meetings— Much time has been taken up 
in proving that some of these parties did, 
several times, meet and talk together— at 
McGrew's boarding-house— at the Walnut 
Street House— at the store of Law— and at 
the store of Pilley & Chapin— not that all or 
so many as half, even, did meet at any one 
time or place,— or in any secret or suspicious 
place — any den, dark room, or cavern, — or 
that they kept a watch or spoke in whispers, 
or wore disguises, £>r started at strange 
sounds, as conspirators would be likely to 
do, but simply that they met in open day, 
in the most public places, and talked politics, 
and laughed and joked, like any other per- 
sons. This is the whole extent, and it looks 
like arrant trifling, unless more were prov* 
ed. It may show, that being thus together, 
and knowing each other, they could appoint 
meetings somewhere else, to form a con- 
spiracy, if so disposed; but it does not even 
tend to show that they were so disposed, or 
did meet elsewhere, or did conspire. I woidd 
refer you, as a specimen of this whole class 
of witnesses, to I/Homniedieu, the president 
of a bank, who came all the way from Cin- 
cinnati to testify, that while boarding at 
the Walnut Street House, he saw three or 
four of these defendants, talking together 
three or four times— two certainly— exactly 
as they talked with all their acquaintances, 
and as all other people talk together. 

Motives— When a great crime is charged, 
we naturally look for an adequate motive; 
and where several persons are charged with 
committing it. we expect an equally power- 
ful motive as to all. This proceeds upon the 
idea that the veriest humau monster, not 
absolutely insane, will not gratuitously and 
in mere wantonness, commit a great crime. 
Now the only motive here presented is, gain 
by false insurances— and this could only ap- 
ply to those who had effected insurances 
either wholly fictitious or greatly overvalued 
—and could not apply, either to those who 
had no insurance, or had insurance under 
the actual value; because they must in- 
evitably be losers by the destruction of the 
boat. And we submit that there is no suf- 
ficient proof that any one of the defendants 
had an insurance wholly fictitious, or over- 
valued. At the very most a suspicion only 
is created in any instance; and although it 
is impossible, generally, to prove a negative, 
we expect to come so near to it. as to remove 
any suspicion which has been thrown over 
these insurances. 
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As to the insinuation that here was a 
joint stock concern, or co-partnership, in 
which all were to share the gains in some 
agreed propositions, it is a mere insinuation, 
unsupported by a particle of proof. There 
is no evidence which even tends that way. 

Purchase of the boat— It is claimed that 
this was the first overt act in pursuance of 
a conspiracy, previously formed. But we 
expect to satisfy you, that in this there was 
nothing in the slightest degree suspicious— 
that Cummings was the sole owner, though 
Choate's name was used, to avoid a seizure 
At New Orleans— that he paid $9,000, which 
was all the means he had, and raised at the 
moment with no small difficulty— a difficulty 
which all the alleged conspirators together 
-could not have experienced— that the value 
was less than first asked, and not an ex- 
travagant one— that the season was one of 
the best, and she would probably have paid 
for herself in three or four trips— that so 
far from being consummated in a hurry, the 
negotiation was postponed for one whole 
trip, to get the means together, and, in short, 
that every thing connected with the pur- 
chase, had the appearance of a fair business 
transaction— and so with the insurance. The 
boat was only insured for half her cost, 
-$4,500, and the freight list for about two- 
thirds, or $2,500, which last would have 
been considerably less, but for the advice of 
McGregor and Choate. 

The alleged false shipments.— The proof by 
the government is wholly of a negative char- 
acter. Dealers in leather do not believe 
Filley & Chapin had 200 sides of white sole 
leather; nor dealers in sheepskins that they 
had 1,000 dozen of them. Those who casual- 
ly visited their store and factory, do not be- 
lieve they had so many boxes of boots, &c, 
as purport to have been shipped. AIcGrew 
and his son think Edwards must have been 
a pauper dependent upon Stephens, and Ste- 
phens an adventurer without much means. 
These are fair specimens of this whole class 
of evidence. Now, we expect to meet this 
negative testimony, as to all who are here 
upon trial, by positive evidence that the 
.goods were there. In this we shall not as- 
sail the veracity of the government wit- 
nesses, because they swear to no facts. But 
we shall satisfy you that one affirmative is 
worth a hundred such negatives. With re- 
spect to Filley & Chapin, we do not deny 
that they were attempting to place their 
property beyond the reach of their creditors. 
This, though not proper, is what many men 
in failing circumstances have done before; 
and so far from tending to prove a con- 
spiracy, it actually explains many circum- 
stances which might otherwise appear sus- 
picious. It accounts for the sale to Cole, 
their largest creditor, which was a real 
transaction. It accounts for their consign- 
ment to Kimball, and for the shipment by 
Adams Chapin. They were threatened with 
executions, and were determined to keep 



in their own hands the means of compound- 
ing with creditors. We do not contend that 
this was right, but we shall satisfy you that 
it was the fact And, that in this view they 
did not regard a little loss by shipping to 
an Eastern market To them it was not like 
sending coals to Newcastle. 

The capacity of the boat.— Here again we 
shall array positive against negative testi- 
mony. We shall show that the boat wag 
loaded to her utmost capacity; and that, too. 
by the advice of the pilot, that she might 
run better through the floating, ice. We shall 
also show that her capacity was fully equal 
to all that was claimed to be on board, 
whether we regard weight or bulk. 

Developments of the wreck.— It is claimed 
that as no remains of leather, or skins, or 
boxes, were discovered, they never could 
have been on board. If we had not posi- 
tive proof to the contrary, as we have, this 
inference would not be justified, because we 
shall satisfy you of the probability, at least, 
that what was not consumed by the flames. 
was washed out and sunk, before the wreck- 
ers took possession. As to the conduct of 
Holland in leaving the wreck as he did, no 
one can blame him; and even if he deserved 
blame, it does not either make a conspiracy 
or prove one. The same remarks apply to 
Chandler, who received the savings by order 
of the captain, and offered to pay over the 
proceeds, but was refused. As to Holland, 
he certainly appropriated nothing to himself, 
but lost all. His, life was threatened by 
those land pirates. He had no suitable 
clothing or shelter, and he could do no good 
by remaining. As to Cu minings, he came to 
the wreck by the first boat, and did all he 
could through Taggart & McNeil. He put 
nothing in his own pocket, but simply made 
the things saved pay the salvage. The rest 
was placed in charge of Chandler, who is 
not here to answer for his conduct. He may 
have pocketed some of the savings, but this 
is no proof of a conspiracy. He certainly 
was not on or near the boat when* burned, 
but came up with Cummings from New Or- 
leans. 

The suspected insurances.— I presume it is 
evident that no investigation was ever con- 
ducted with greater pecuniary means, or 
with more zeal, industry, and ability — which 
money can always purchase— than this. And 
yet, with all this outlay, there has not been 
discovered a single instance of double insur*- 
a nee, or a single instance of over insurance, 
or a single instance of simulated freight. 
By this last I mean, that nothing of cargo has 
been found which was not what it purported 
to be— no ban-els or boxes filled with bricks, 
or stones, or scraps of iron, or sand, or any 
other false contents. Yet, any one who has 
read the cases of conspiracy to defraud, ei- 
ther by false shipments or false insurances, 
must be aware that these are the contrivan- 
ces generally resorted to. While here, the 
insurances are either wholly real, or wholly 
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fictitious. There were no effigies. The goods 
were all there, or none there; and there was 
no seeming substitute. There was the ac- 
tual thing, or nothing. This is one very re- 
markable feature of the case; and another 
is, that most of the insurances are proved by 
the government to have been real. The in- 
surance on the boat was real, and for only 
half her actual cost. The insurance on the 
freight list was real, and for much less than 
its actual amount Oummings would have 
had it about one-third, but was persuaded 
by McGregor and Ohoate to put it up to 
$2,500, which was still much below its real 
value. So the bar insured by Nicholson in 
his own name—not in the name of Laws, as 
was testified by Chew— was a real thing; 
and no one who has traveled on steamboats 
can doubt that $500 was a small valuation 
for the right to the bar, and the fixtures and 
liquors. Kissane's insurance was all the 
way to California — a useless waste, if the 
boat was never to reach New Orleans. The 
same remark applies to the ample outfit of 
the boat, and the supply of wood immedi- 
ately before the burning. Conspirators for 
money would have been more saving. 

The letter of Kissane.— I trust you will read 
This letter very carefully, and more than 
once. I have done so; and it seems to me 
to be the natural outpouring of an almost 
broken-hearted, but innocent man. It has 
the hope and faith of an innocent man. Its 
caution to Nicholson, not to be arrested at 
present, and to take care of his papers, are 
justified by his own experience, when ar- 
rested, manacled, and searched, "like a dog," 
as he says; and by the public clamor then 
so rife against all concerned. Its reference 
to Pugh and Gallagher does not in any way 
implicate those gentlemen, and simply looks 
to a fair trial, conducted 03- a prosecutor not 
hosrile, and before a jury not packed. Its 
reference to the Chapins, though not alto- 
gether kind, is entirely harmless, referring 
only to placing their property beyond the 
reach of creditors. In short, there is not a 
word in it w T hich an innocent man, whether 
under accusation or not, might not write to a 
friend who was under such an accusation as 
this; or such a suspicion as is referred to in 
the beginning of the letter— I mean that of 
the forgery— which may have »been the ob- 
ject of writing the letter. As to obtaining 
possession of this letter, it is manifest that 
he considered its interception an outrage, 
which justified its recaption in any manner, 
and in this he will find many to agree with 
him. This violation of letters, for any pur- 
pose, .is in itself a high crime. 

Burning of the boat.— This is charged as 
the object of the alleged conspiracy. The 
boat was actually burned, and you are asked 
to infer that the burning was by design—that 
she was set on fire purposely, and in pur- 
suance of a previous agreement. This is the 
whole strength of the case made by the 
prosecution. If it fails here, it fails alto- 



gether. But why are you required to draw 
this inference? Certainly not from the mere 
fact of burning. Hundreds of boats have 
been burned before, and the same boat has 
been on fire fifty times in a year— so says 
Captain Irwin— and no such inference was 
drawn. But it is said the circumstances in- 
dicate design; and I admit that if this be so 
— if this boat was designedly and not acci- 
dentally burned— then some of these defend- 
ants ought to be convicted; but, on the other 
hand, if this boat was accidentally and hot 
designedly burned, then there is not proof 
enough to create even a suspicion of guilt. 
Here, as I said, is the turning point of the 
case. Now. no eye saw how the fire orig- 
inated. The evidence is wholly circumstan- 
tial, and the conclusion must be drawn from 
a comparison of probabilities. The time w T as 
shortly after midnight. The weather was 
the coldest ever known. The place was tlif 
middle of the river, where the water was 
fifty feet deep, and the distance to the shore 
some 300 yards. That shore, too. was a 
steep, bluff bank, almost perpendicular, and 
with no shoal water. If the tiller rope 
should take fire, the boat would never reach 
the shore. If it did reach the shore, there 
was no place for fastening, and she could not 
be stranded. If any should plunge into the 
river, to save themselves by swimming, they 
must be chilled instantly. In a word, when 
the fire was first discovered, the probabili- 
ties were a hundred to one, yes, a thousand 
to one. that not one soul would escape. Noth- 
ing but the wonderful self-possession and 
precaution of the pilot— first, in turning the 
boat to the shore when he smelt fire befofe 
he saw it; and secondly, in directing the 
engineer to keep one of the engines working 
after the boat reached the shore, in order to 
keep her there, when she could not be 
fastened, because the rope was frozen— to- 
gether with the blessed escape of the tiller 
rope from the rapid flame— nothing but this 
saved one soul from perishing. Besides, if 
the boat w r as to be burned, there was no 
occasion for doing it then and there, but ev- 
erything—even the horrors of suicide and 
murder— suicide of the three conspiring of- 
ficers, and murder of all the rest, passengers 
and crew— against the selection of that time 
and place. The boat had just wooded; been 
locked to the shore for nearly an hour. Why 
not fire her then; when all the persons who 
might detect the act were busy on shore, and 
when every soul on board might escape? 
Why so uselessly heap up crime; murder up- 
on arson, and both upon conspiracy? Why 
create the necessity of those heroic acts, by 
which, after the burning wreck reached the 
shore, the captain and mate would have lost 
their lives, but for the accident of a skiff 
from a fiat boat coming to their deliverance? 
Why play a game of hazard against such 
tremendous odds? Why not avoid gratui- 
tous murder, which was committed if they 
burned the boat, and motiveless suicide* 
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which was hi the highest degree probable? 
We expect to satisfy you, beyond all doubt, 
that the burning was accidental, and that 
there was not even a rumor of suspicion to 
the contrary, until got up by the insurance 
companies long after. 

The absence of three of the accused.— The 
government endeavors to make something 
out of the fact, that three of the accused are 
not here to stand their trial. Stephens has 
never been arrested, and we know not 
where he is. Chandler was arrested, but 
discharged upon the preliminary examina- 
tion, and not again arrested. We know not 
where he is. So that neither of these can 
be truly said to have absconded. Nicholson, 
it is true, has forfeited his bail, and we know 
not where he is. But, as to these three, we 
assume these positions: First, the other de- 
fendants, who are here, are in no way re- 
sponsible for their acts, any further than 
they are, by other evidence, connected with 
them; and, secondly, as a consequence of 
the first, they can not be expected to explain 
those acts. It is enough for them to be re- 
quired to explain their own, or such of them 
as are susceptible of explanation. But acts, 
in themselves innocent, require no explana- 
tion. And as to the acts of the absent it 
is enough to say, that any explanation by 
us is not to be expected, for want of the 
means of information. It would be requir- 
ing us to do the impossible. 

The presence of nine of the accused.— If the 
absence of three of the accused affords any 
presumption against them, then the pres- 
ence of the nine affords an equally strong 
presumption in their favor. We expect to 
show you that long before* their first arrest 
they were apprised of the suspicions whis- 
pered against them, and might have fled 
without involving bail. That Holland, hear- 
ing of the arrest of others, gave notice 
where he might be found and arrested. That 
Adams Chapin, Rufus Chapin. "and Kimball, 
never were arrested, but voluntarily surren- 
dered themselves. That all the nine, except 
Kissane, have been on bail ever since, and 
lie remained on bail until reasons not con- 
nected with this case, recently deprived him 
of this privilege. Yet these nine, with the 
most ample opportunities for escape, are all 
here to meet the gravest charge ever prefer- 
red against men. And because they are 
here, under these circumstances, we claim 
for them the benefit of the very strong pre- 
sumption thus created in their favor. For, 
unless conscious of innocence, why are they 
here? 

Combinations against them.— We expect 
to satisfy you that the merit of standing 
trial, although conscious of innocence, is 
greatly enhanced by two considerations. In 
the first place, a large and influential por- 
tion of the press— not all, for there have been 
some noble exceptions— has, from the first 
hour of arrest up to this hour, pursued them 
with a malignity and pertinacity wholly un- 
25FED.CAS.— 33 
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exampled— piling up surmise upon surmise, 
rumor upon rumor, and falsehood upon false- 
hood, day after day, and month after month, 
until a public opinion has been manufactur- 
ed which might well appal the stoutest heart. 
That this persecution has followed them in- 
to this vex*y court-house, and poured forth its 
venom upon court and counsel, for the sole 
reason that in order to secure a fair trial, 
these poisoned influences were excluded from 
this room; yet these men thus hunted down 
and pre-condemned, are, nevertheless, here. 
In the second place, there is a combination 
back of these newspapers, not a whit less, 
but even still more formidable— a conspiracy 
among numerous corporations, wielding mil- 
lions of capital, and reaching all over the 
.Union, to procure the conviction of these 
men— some of them too poor to pay either 
counsel or witnesses; in pursuance of which 
conspiracy, venal newspapers have been sub- 
sidized, and agents of all sorts from respec- 
table down to base and basest, hired at large 
expense to effect their purpose. Yet, these 
men, who might have been elsewhere, h3ve 
dared to defy this tremendous moneyed power, < 
exerting itself through these most formidable 
agencies. Why have they not long ere this 
placed themselves where no extradition 
treaty could reach them?— as, indeed, the 
district attorney, at the last term, predicted 
they would— and said that nothing short of 
Omnipotence could keep them here, if out on 3 
bail. Yet these men are here! 

Sueing the insurance companies.— Much 
stress appears to be laid on the fact that, in 
every instance where the insurance money 
has not been paid, suit has been brought. 
We expect to satisfy you that this is a cir- 
cumstance wholly in our favor— that it is pre- 
cisely the course which honest men would 
and do take. Had they refrained from 
prosecuting w r hen payment was refused, and 
the reason stated, viz; the intentional burn- 
ing of the boat it would have looked as if 
they feared to face an investigation. But, 
by commencing suits, and thus defying the 
1 insurance companies, they have,either exhib- 
j ited a foolhardiness which is inexplicable, 
I or a consciousness of innocence which is ir- 
resistible. No one can doubt that if these 
claims had been given up, this prosecution 
would never have been gotten up. This is 
manifest from what transpired at the meet- 
ing of the underwriters, as testified by 
Choate. All they wanted was to avoid pay- 
ment. Public justice was nothing to them 
then, and they even now say they have been 
opposed to this prosecution. 

Conduct of the defendants.— The general 
character of the defendants has not been 
put in issue, and is not therefore a subject 
of comment* But their previous position in 
society, and their conduct generally, from the 
time when the conspiracy is alleged to have 
been formed, up to the present moment, are 
in issue, and are fair subjects of proof and 
comment; and in this connection I desire 
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to call your attention to several points. Most 
of them are heads of families, occupying re- 
spectable positions, and for whom they rep- 
utably provide,— and have wives and chil- 
dren who love and depend upon them. Most 
of them have been engaged in regular busi- 
ness, which they have pursued attentively 
and industriously, until they came to meet 
you here. In their transaction of business, 
connected with the lading of this boat, there 
t are some matters which the government 
thinks suspicious; but so do not I. For 
instance, Kissane, without any disguise of 
handwriting, or otherwise, filled up some of 
Cole's invoices, he being better acquainted 
with such transactions, and having made 
sales to Cole. So Cole used Pilley & Chapin's 
blanks, after his purchase, striking out their 
names, and inserting his. In like manner, 
some of Smith & Kissane's blank bills of 
lading were used on this boat for other per- 
sons, by striking out their names, and in- 
serting others. Now. these things are pre- 
cisely what conspirators, watchful to cover 
up every track, would not have done; and 
fc y^t precisely what innocent men, thinking 
no evil, and therefore taking no precaution, 
would be very likely to do. And the same 
remark applies generally to the perfect open- 
ness and apparent unconsciousness which 
characterize all their conduct. It is to be 
remembered, that from a period not defi- 
nitely fixed, but certainly anterior to the pur- 
chase of the boat, according to the hypothesis 
of government, each of these defendants had 
become the depository of a guilty secret— a 
horrid and horrible secret— one which the 
human heart was never made to hold— which 
would struggle for utterance continually- 
through every word, and look, and act, and 
if the possessor were one instant off his 
guard, must and would betray him; and yet. 
although by the most wonderful retrospection 
ever brought to bear upon the past, the be- 
havior of these men during that awful period 
has been scrutinized, as it were, with an 
universal eye. not one word, or look, or act. 
has been discovered which indicates the 
hiding of so tremendous a secret. Think of 
this, gentlemen, more especially after the 
boat had started—could those who were left 
behind, in dread suspense, sleep as usual, 
eat as usual, or work, or talk, or act. as 
usual V It is not possible. The good God 
never made his creatures to be capable of 
such "seeming." 

But this is not all. The boat was burned, 
many of the insurances paid, and then sus- 
picions were excited. At first they were only 
whispered in the secret conclave of the un- 
derwriters. To that they were to be con- 
fined, and the conduct of the suspected most 
carefully and secretly watched. But there 
was one noble-hearted man— himself after- 
wards most treacherously charged, and then 
discharged— I mean Capt. Choate— who de- 
manded an open proceeding by arrest, or he 
would make known the secret charge. The 



open proceeding was decline d, and he did 
make known the accusation and machinations 
of this conclave of underwriters, of which 
one Mason was the most prominent actor. 
The first result was that Oummings chastised 
him. This would be the first impulse of an 
innocent, but the last of a guilty man. If 
the accusation was false, the verdict of every 
manly heart would be, "served him right." 
Most innocent men wotild right such a wrong 
in some way or other. They chose this way. 
But I am not here to defend the charge of 
assault and battery. However much Mason 
was battered, he has his remedy elsewhere. 
What I wish you to observe is, that from the 
moment of the first promulgation of sus- 
picion—nay, from the moment it came to be 
secretly entertained, down to this moment-- 
the conduct ot these men has been watched 
with more than the eyes of Argus— not by 
retrospection, as before, but by direct and 
most concentrated vision. And yet I aver 
that since that time, and down to this, there 
is not one look, or word, or act. of any of the 
defendants here on trial, which is not con- 
sistent with perfect innocence. If there be. 
you will be able to put your finger on it. But 
I am entirely confident that their behavior 
will stand the severest scrutiny. They have 
not behaved like guilty men, and do not now 
behave so. I am satisfied that you must have 
expected to meet a very different sort of meiw 
when you came to try so grave a charge. 

General aspect of the evidence.— I think, 
gentlemen, that you must have been disap- 
pointed, as I certainly have been, in the kind 
of evidence upon which you are asked to find 
a verdict of conviction. The learnedeounsel 
has repeatedly said in your hearing that the 
evidence would "grow up" as the case pro- 
gressed. I presume he meanl as "tall oaks 
from little acorns grow." We have had 
enough of the little acorns to plant a forest, 
but I can not see one of the tall oaks. It 
seems to me that the spirit and vigor of the 
attack have not at all come up to the lofty 
phrase of the manifesto. Considering the 
long time for preparation, the vast expendi- 
ture of money and labor to get up the case, 
and the consummate ability of all sorts em- 
ployed, to say nothing of some of the means 
—I say, considering all these things, it would 
not be unreasonable to expect some very 
clear and definite proof, both of the actual 
formation of the conspiracy to burn the boat, 
and of the actual burning of the boat by de- 
sign, in pursuance of such conspiracy. For 
this conspiracy, as charged, is a very distinct 
and definite thing. It must have had a 
subject, object, and intent,— a beginning, mid- 
dle, and end. Some one must have first sug- 
gested it to some other one, and he to an- 
other, and so on, until all were initiated as 
conspirators. There must have been a time, 
place, and manner of doing all this. And 
there must have been some momentous de- 
tails to be arranged— as how many and who 
were to be tet into the perilous secret. 
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Should passengers be received for gratuitous l 
murder? Should cargo be taken on board for 
gratuitous destruction? To what extent 
should useless strpplies be taken, or useless | 
insurances be effected? When and where \ 
should the boat be burned, and who should i 
apply the torch? All of these and many more ; 
details entered into the idea of this con- < 
spiracy, if there wis one. And yet there is 
not a single item in this vast account as to 
which you have any definite proof. You can 
not say with whom, or when, or where the 
conspiracy originated, or how it was formed, 
or how it was to be executed. All is vague, 
shadowy, and uncertain. Instead of that 
clear light by which you might see the truth 
unmistakably, you are asked to grope along, 
through mist and fog, and feel your way 
from fact to fact, until you get through this 
"mighty maze,** without a plan. You are 
asked to construe negative testimony into 
positive — possibilities into certainties— proof 
of what men could do, into proof of what 
they did— to supply from imagination what is 
wanting in the testimony— in short, to con- 
vict these men upon private suspicion and 
public clamor, all got up and fomented by 
interested corporations— bodies politic and 
corporate, but without souls. Are you pre- 
pared for this? I trust not, and I think the 
evidence now to be introduced will make 
clear the innocence of the defendants. 

The witnesses for the defense were then 
examined in the following order: 

Isaac Cough— Was the partner of Capt. 
Choate. He was asleep on the starboard side, 
in the front room. Looked over the larboard 
side when waked by the tinging of the bell 
and stamping of Capt. Choate. and saw the 
fire breaking up near the chimney. Went 
down on the derrick to the lower deck, where 
he found the hands in great confusion. Capt. 
Cummings was without a coat, exerting him- 
self to the utmost to rescue the passengers. 
The cold was intense. 

Mr. Williams— Was on board the Martha 
Washington in 1S4S and 1849 as mate. The 
boat was apt to take fire. It was on tire fif- 
teen or twenty times while witness was mate. 
The boat was liable to take fire on the lar- 
board side from the chimney. Witness never 
knew a boat sink from overloading. The 
fires spoken of by witness generally took place 
from the chimney on the larboard side of the 
boat, the same where the fire occurred when 
the boat was burnt. The boat will carry 650 
tons. On being cross-examined, the witness 
stated that in the last up-river trip of the boat, 
she tcok fire three -times in one day, from the 
same chimney. This was on the Mississippi 
river under the command of Capt. Irwin. 
Xever knew fire to take place on the starboard 
side from the chimney. 

Andrew Wilson— Witness has been on the 
river since 1841. Has been a mate on other 
boats. The Martha Washington will cany 
700 tons. 



Jesse Campbell— Has been on the river ten 
or twelve years. The steamboat Charles 
Hammond is the same size as the Martha 
Washington. The Charles Hammond can 
carry 700 tons. After her guards are reached 
by the water, the Charles Hammond could 
carry 150 tons. Witness says it is a common 
occuirence for boats to take fire from the 
chimney. The Daniel Webster took fire from 
chimney, and thirty persons on board of her 
were lost. The witness was at the place 
where the boat was burnt. It was a most un- 
favorable place for landing. The banks were 
high and steep— in some places almost perpen- 
dicular. 

.Tohn Bergamire— Witness was assistant en- 
gineer on board the Martha Washington. 
Was on her two months before as third en- 
gineer. Saw candle boxes piled up on deck 
on both sides— extended back to wash house 
on the larboard side. While fires were being 
made at the wharf in Cincinnati saw persons 
engaged in carrying sole leather on board the 
boat. The witness thinks from seventy-five 
to one hundred rolls were taken in, noticed or 
observed by him. Witness don't remember 
that he ever saw a boat more heavily loaded 
than the Martha, Washington. Was sleeping 
in the second room; was awakened by the 
cry of fire; saw fire on the larboard side; 
went down to the lower deck on ''the starboard 
side; jumped from the bow to reach the log 
in the river, which extended to the shore; did 
not reach it and fell into the river; the boat 
was some twenty or thirty feet from the shore; 
swam to the shore. The witness was cross- 
examined as to the sole leather. Did not 
count the rolls; estimated them. 

Mr. Painter— The Martha Washington 
would cany 650 tons and upwards. Twenty 
tons in addition would have little effect. Wit- 
ness has been a mate; says the mate directs 
the loading to be put on board. Fires on 
boats are common; generally from the chim- " 
ney. The Charles Hammond will carry rath- 
er more freight than the Martini Washington. 

C. E. Nourse— In December, 1851. the stock 
of Filley & Chapin was large; three rooms 
fifty or sixty feet deep; contained boxes filled 
with boots and shoes. * The Chapins owned, 
as they said, $40,000 or $50,000 worth of stock. 
Witness advanced them money at different 
times. They owed witness between two and 
three thousand dollars. They paid him in 
-March, 1852. Witness did not* look into the 
boxes— they were piled upon each other. Cba- 
uey made the arrangement for loans, after 
Cole's purchase. 

Mr. Titus— From the 2Gth December to the 
0th of January, 1S52, witness was through 
the houses of Chapins. Made an estimate of 
the stock at from $20,000 to $25,000. Wit- 
ness had several conversations with Burton. 
He said he thought they would fail. Said 
they had sold, their stock to Cole. They had 
stock in the second and third stories. 

.Tames F. rainter— Was mate on the Martha 
Washington four or five months. Has seen 
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the boat take fire around the chimney outside 
the easing; also from below. The Martha 
Washington could carry 050 tons; might car- 
ry more, but can't tell. Witness was never 
on a boat which was not liable to take fire. 
Tin cased the chimney, but it cracked in 1850, 
so that one could see on the bulkhead. 

John Lynch— Was on the Martha Washing- 
ton under Capt. Cummings as bar keeper. Is 
now employed on one of the Lake Erie boats. 
There were piled up in the social hall of the 
Martha Washington, boxes, rolls of paper, 
and brooms. The witness slept next door to 
the office. When he awoke the social hall was 
on fire. Witness knows Brown, owner of the 
America, on which boat witness is engaged 
on Lake Erie. Never told Brown he believed 
the boat was set on fire, nor that he could do 
the defendants no good. Never heard any 
suspicion expressed, about the time of the fire, 
that the boat had been set on fire. 

Win. Grady— Lives at St. Louis. Followed 
the river five or six years. He was pantry- 
man on board the Martha Washington. Saw 
sole leather carried down about dark, before 
the boat left the wharf at Cincinnati. The 
leather was put down the hole. Boxes were 
piled up in and outside the social hall; paper 
bundles were laid on them, and brooms were 
laid on the paper. There was plenty of pro- 
visions on board for the trip to New Orleans. 
The boat was loaded within six inches of the 
guards. When witness first heard the bell 
he saw the blaze through the green slats near 
the chimney, extending to the social hall. 
These slats were on a false door on the lar- 
board side, near the chimney. The witness 
says the blaze was through the slats, but the 
paper was not then on fire. Witness saw 
sheep skins piled up nearly to the roof. Saw 
delivered to the boat, at Cincinnati, three or 
four dray loads of white sole leather. 

J. C. Waller— Witness lives near Louisville, 
Ky. Went down the river as a passenger on 
bra rd the Martha Washington, on business, 
to St. Joseph. He slept on the second berth 
of the gangway; went to bed about eleven 
o'clock. Heard the bell ringing, and stamp- 
ing on the deck, and a cry of fire. The boat 
was very heavily loaded— passengers com- 
plained of it. 

John Snethen— Witness is a farmer. Was 
four years on the river, and was fireman on 
the Martha Washington the last trip. Wit- 
ness saw leather brought on board at Cincin- 
nati, in the afternoon and after night. When 
the alarm of fire was given witness went for- 
ward. Saw the fire at the chimney on the 
larboard side. He took, the cable on shore; 
jumped to a log and fastened the cable to a 
tree. The boat was loaded very deep. Heard 
no suspicions that the boat had been set on 
fire. Ou cross-examination, witness was in- 
quired of whether he had been with Clark, 
the attorney. Witness said he had been twice 
to see Kissane, but had not been with Clark. 
He saw white sole leather on board; was 
piled pretty nearly over all the freight. Sheep 
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skins were stowed on deck, and in the hold. 
Hands sat upon the sheep skins— some of the 
firemen ate there. 

Mr. McLaughlin— Witness helped load the 
boat; was hired for that purpose the Gth or 
Tth of January. Large quantities of candle 
boxes were brought on board, and also large 
quantities of leather in rolls— some of these 
rolls were put in the engine room, more iu the 
hold. One hundred bales of sheep skins, more 
or less, were brought on board. The hands 
were loading the boat until eleven o'clock at 
night. On cross-examination, witness said 
white sole leather was put on board at Cincin- 
nati. 

Robert Lemon— In ^ 1851 witness was em- 
ployed by Filley & Cha'pin. The hands made 
a week from 100 to 150 pairs of boots; never 
less than from 70 to 75. The usual amount 
of sole leather on hand was from one to three 
thousand sides— kept in the second and third 
stories of the building occupied by them. In 
the stores the leather was kept in the cellar. 



They had an unusual quantity of calf skins. 
They had the largest stock he ever saw. The 
witness has been at Cincinnati four years. 
There were on hand twenty-five or more bales 
of sheep skins, and as much more stored. 
This witness prepared for the shipment, early 
in January, 1'852, 200 cases of boots. The 
hands were busy in preparing the shipments. 
Remembers that the 200 cases of boots were 
let down from the second story of the building. 
Two persons nailed the boxes. Twenty-five 
rolls of sole leather were also let down. There 
was- a much larger quantity in the cellar of 
the store. There were twenty-five or thirty 
bales of sheep skins at the factory. After 
the shipment there was very little of the stock 
left. There was nothing left in the Main 
street store. Mr. Ohaney carries on the same 
business. One half the sole leather was 
white, or, at least, there was that proportion 
of white sole leather. On cross-examination, 
the witness says the sheep skins were brought 
down the river about the same time. Saw a 
man marking the boxes which contained the 
boots. Lyman Cole bought out the establish- 
ment about the middle of December. 

Benjamin Earl— The witness has lived iu 
Cincinnati nine years. Was the salesman 
of Filley & Chapin a year, and up to the 
sale to Cole. The firm owed witness live or 
six thousand dollars. To secure this sum 
the Madison policy was assigned to witness. 
Witness believes that by the sale to Cole, 
and the shipment, they intended to cheat 
their creditors. Witness having borrowed, 
on his own credit $1,200 from Kissane, for 
Filley & Chapin, and to secure the payment, 
he assigned to Kissane, on the above pol- 
icy, $1,500. When the loan was made it was 
to be returned iu a few days. Filley & 
Chapin had borrowed money from Cole, and 
the sale was made to him to pay the bor- 
rowed money. Burton never went with wit- 
ness through the rooms of the factory or 
other buildings occupied by the Chapins, and 
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if Burton went through the rooms it must 
hare been after the sale to Cole. The Cha- 
pins had rising of twelve hundred sides of 
sole leather. They dealt largely in sheep 
skins. The shipments were made by the 
Ghapins to get the money into their pockets. 
Kissane got boots from the company. The 
books of the firm were not kept as the wit- 
ness would have kept them. Soon after Cole 
took possession, bought great quantities of 
sole leather, white and red. He remembers 
fifty bales were bought at once, which was 
the largest purchase at one time. Burton 
left the 1S2 dozen of sheep skins— took notes, 
which he was to protect, if skins should not 
be sold. Ninety-eight cases of boots the 
greatest number sent to the store in one 
week. There were employed in the estab- 
lishment from 150 to 175 hands. Two hun- 
dred rolls of white sole leather (by dray- 
man's certificate) and 1,G00 dozen sheep skins 
were sent on board the Martha Washington. 
Ninety odd cases of boots and shoes were 
sent. Fifty eases were directed to Horace 
Cole, California. Two " hundred boxes of 
boots were shipped for Adams Chapin from 
the factory. Witness did some of the mark- 
ing on the above boxes on the sidewalk. Of 
the boxes letter C was marked shipped to 
Brownsville, Texas. A variety of hats, 
shoes, boots, &c, above seventy cases. Bur- 
ton told witness that they (the Chapins) had 
offered him six or eight thousand dollars. 
Said he could get the money if he had the 
bills of purchase. Burton came into the 
store and said he had Filler's dying confes- 
sion; that he would fix them. Witness re- 
plied that it was as false as hell; not one 
word stated by him (Burton) was true. Bur- 
ton then said he was only waiting a tele- 
graph to fix the irons on him. Witness (to 
use his words) told him that he was a 
damned old scoundrel, and observed to him, 
have me arrested. Witness then said he 
should do his duty, regardless of 'threats; 
that if the Chapins were guilty they ought 
to be arrested; and the witness further said 
he hoped if the boat was purposely burnt, 
the guilty persons would be punished. Aft- 
erward the witness went to the Dennison 
House with Burton. On their way he pro- 
posed if the witness would come out and 
show fraud he should have $2,500. Burton 
offered to secure him $2,000, and said he 
would set him up in business. That Car- 
penter would take him into partnership. On 
being cross-examined, whether he had not 
said to Dr. Case that he could send the 
Chapins to the penitentiary, witness replied 
that he could not say whether he had said 
so or not He was also asked whether he had 
not said to the same person that the de- 
fendants had shipped to , of Texas, ar- 
ticles of no value. Witness replied he had 
not said so, and explained that articles had 
been sent to Texas which were not saleable 
in Cincinnati, and which had been purchas- 
ed by Chapin in New York, and which were 



saleable in Texas, particularly low quarter- 
ed shoes for women, &c. Cole said he would 
sell on time. In regard to Stephens' pur- 
chase, witness says he became acquainted 
with him, and shortly afterwards he inquir- 
ed for a room in which to deposit stores. 
Had no room. Stephens purchased between 
two or three thousand dollars worth. His 
boxes were marked G. P. S.; not positive 
there was an S.; directed to the care, the 
witness thinks, of some one in New Or- 
leans; cases weighed about fifty pounds 
each. Cooley's shipment— witness says Cool- 
ey was not at Cincinnati at the time of the 
shipment. Horace Cole's shipment— brother 
of L. Cole, defendant: 200 bales of white 
sole leather were shipped. The leather was 
principally taken from the cellar under the 
store. The cellar was dark— the leather could 
not be seen except by candles. Sixteen hun- 
dred dozen sheep skins were shipped. Sold 
the red sole leather at Louisville. Three 
drays were loaded six or eight times with 
sole leather. The principal part of the sole 
leather was sent on the 7th of January, 
1S52. The sole leather was piled up in the 
cellar under the store, extending two sides 
and several rolls in depth. The assignment 
of the Madison Insurance office was dated 
back some twelve or twenty days. The 
sales of white sole leather were weighed. 
Some of it in the second and third stories of 
the factory, the other part in the cellar of 
the store. This he stated on cross-examina- 
tion. Also, he said he never knew Filley 
& Chapin to purchase sole leather which 
was not in rolls, except leather brought to 
the factory or bought in the city. The marks 
on the boxes the witness has described as 
nearly as he can. 

J. S. Oliver— Was in the employ of the 
Chapins. They had one hundred and fifty 
hands, and made between seventy-five to 
eighty cases of boots weekly, each case con- 
taining one dozen boots. In the cellar of the 
store, on the left hand as one entered, the 
white sole leather was laid five or six rolls' 
high, and extended thirty feet. This was 
the cellar of the Main street store. Ladies' 
shoes were in boxes in the second story. 
In the third story there were hats. The 
witness speaks of the last of December, 1851, 
and the first of January succeeding. In the 
first story of the store there were boxes of 
boots and shoes. The store was about sixty 
feet deep; five or six boxes high extended 
round the room, 120 feet inside the elbow. 
The boxes contained boots and shoes. About 
the time of the shipment saw the hands 
lowering sheep skins from the store. On 
cross-examination, witness said he had been 
at the jail a number of times. When the 
shipment was being made, witness carried 
a message from Cole to Kissane. about ship- 
ping pork and lard that day on the Martha 
Washington. 

George Burris— Witness is a ship carpen- 
ter. On the 14th of January, 1852, was on 
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a flat-boat near where the Martha Wash- 
ington was burnt. This was near the foot 
of bend Sixty-five, on the Mississippi. Came 
near with the flat-boat while the Martha 
Washington was on fire; jumped into a 
skiff, and rowed round the boat. The wind 
blew from the Arkansas shore. The bow 
of the boat had been at the shore, but was 
floating out into the river. The flames caus- 
ed witness to row off. Saw seven or eight 
men— some of them jumped into the yawl, 
and appeared to be greatly excited. Wit- 
ness saw Capt. Cummings trying to climb up 
to the stern. Witness asked him to get into 
the skiff, which, after some time, he did, 
and witness took him to the shore. 

Mr. Conine— Knew Capt. Cummings. Saw 
him on the Rio Grande. He was doing busi- 
ness as a merchant, and had a respectable es- 
tablishment. 

Capt. Kendrick— The Martha Waslungton 
was worth $10,000. The trip down worth at 
least $4,800. 

Mr. Bruck— Purchased, at Cincinnati, flour, 
corn meal, and bread, amounting to at least 
$36. 

John Henry — Lives eight miles from Cincin- 
nati. Was fireman on board the Martha Wash- 
ington. There were many boxes on board; 
white sole leather— does not remember the 
quantity of white sole leather. Witness help- 
ed load the boat: there was a large amount 
of sole leather; great numbers of boxes. Wit- 
ness speaks of the burning as other witnesses. 
He fell into the river. Capt. Cummings pulled 
off his coat and gave it to him. Capt. Cum- 
mings went on board anxious to save some 
children that were on board. 

Col. Austen— Knew Capt. Cummings in Mex- 
ico, selling goods. Saw him frequently. 

Charles Smith— Also knew Capt. Cummings 
in Mexico— engaged in selling goods. 

Mr. Huhilt— Witness lives in Newport, Ky. 
Kngaged in freighting. The Martha Wash- 
ington would carry from 650 to 700 tons. 
She was apt to take fire from her chimney. 
Witness has seen a boat loaded so deep that 
a current ran across her. Letters from New 
Bedford read, recommending the shipment of 
pork and lard to that place, dated 3d Dec, 
1851. 

John Myers— Shipped 125,400 cigars for Cal- 
ifornia, the 7th January, 1852, on board the 
Martha Washington. 

Andrew Lytle — Witness has been on the riv- 
er since 1846. The Martha Washington will 
carry 650 tons, and 150 tons might be put on 
her after her guards touch the water. When 
the chimney becomes red hot the fire may be 
communicated to the bulkhead, through the 
case which surrounds the chimney. 

Mrs. Thayer— Is sister to the Chapins. She 
left Massachusetts and arrived at Cincinnati 
on the 9th of January, 1852, with the inten- 
tion to go down to New Orleans with Capt. 
Cummings, her brother-in-law. But the boat 
having left Cincinnati on the Sth, she did 
not go. 



Mr. Kebler— Cole called, with Filley & Cha- 
pin, on the witness. The company were de- 
sirous to assign certain merchandize, a sched- 
ule of which was presented. Witness wrote 
a bill of sale, and filled up notes for the pur- 
chase money, after deducting between six and 
seven thousand dollars, the whole amount be- 
ing eighteen thousand dollars. Cole came to 
the office and requested witness and Judge 
Walker, who practice in partnership, to gar- 
nishee Stephens* insurance. An attachment 
was issued, and the insurance company was 
garnisheed for the debt due by Stephens to 
Cole, for goods purchased from Cole. Some 
time after Burton came to the office to see 
paid the money on the insurance at New York 
by Kimball, and it was suggested that $8,000 
be paid on that policy. Burton was anxious 
to }Ket an assignment of the policy, so that he 
might obtain the money. Kimball refused to 
make the assignment. Burton sought evi- 
dence to show the fairness of the shipment. 
After Kimball refused toassign the policy, Bur- 
ton said he did not believe the goodswere ship- 
ped. Witness spoke often to Burton after- 
ward respecting the matter; the shipment 
was made on the Sth. Burton said he arrived 
on the 0th, and was at Chapins* store and saw 
no such property as is alleged to have been 
shipped. Cole made insurance at a Detroit 
office, with the agent at Cincinnati. The agent 
would not settle unless an adjustment should 
be made. The assured were determined to 
prosecute. Suit was commenced on the pol- 
icy , has been continued and not pressed. 
The branch of the office has been withdrawn 
from Cincinnati. Mr. Scarborough requested 
to see the books of the firm and papers. Wit- 
ness offered the books which he declined. 
Afterward he called for the books, which wit- 
ness refused to produce. White sole leather 
they got, as witness understood, down the riv- 
er and from the canal, by exchanging made-up 
articles, &c. The witness stated the number 
of notes given by Cole on the purchase, and 
the notes being produced he identified them. 

James Riley— The witness is second mate. 
The Martha Washington and the Charles 
Hammond are about the same size. The 
Charles Hammond carries seven hundred and 
twenty or twenty-three tons. 

Lieut. Moore— Capt Cummings was engaged 
in the merchandizing on the Rio Grande. 

Wm. Trumper— Saw Nicholson at the Wal- 
nut St. House. He was treated as a gentle- 
man. 

Mr. Defray— In 1852 was at the Waluui 
Street House. Saw nothing peculiar in Capt. 
Cummings, Nicholson and Kissane. 

Mr. Duffier— Bought 1849 gallons of brandy. 
13 casks for Kissane, to be paid for in candles, 
for which witness received five per cent. At 
Smith & Kissane's candle factory- there were 
made daily one hundred boxes of candles. 

Mr. Meader— Lives in Cincinnati. Is a cred- 
itor of Filley & Chapin. A person from Ken- 
tucky represented he had a large quantity of 
white sole leather to sell. The man said he 
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would ship it to New York if he could not : 
sell it in Cincinnati. AYitness directed him 
to Chapins, but does not know whether he 
called, nor whether they purchased his leath- 
er. Witness saw on the floor above the cel- 
lar many boxes. The weather was cold the 
latter part of December, so that the river was 
closed. Witness supposed the goods on hand 
amounted to between twenty .and twenty- 
five thousand dollars. 

Air. Cliff—Was drayman on the 7th of Jan- 
uary. Hauled six or seven boxes of cigars, 
and brandy to the Martha Washington, from 
Kissane's factory. Also candle boxes and 
lard in barrels. He was engaged in hauling 
as much as four days. At the same time 
two other drays were employed in the same 
business. Twelve hundred boxes of candles 
were hauled from the same place to the 
Martha Washington, and 13 casks of brandy. 

F. Gilgress— Lives in Cincinnati. Is a dray- 
iiiian. Hauled one cask of brandy; also two 
, other casks to the Martha Washington. 
This was about dark on the 7th of January. 
Hauled "boxes for Filley & Chapin— fourteen 
perhaps more. Knew another person that 
hauled boxes of candles. Hauled also from 
pork house to the Martha Washington. 
Three or four other draymen were also haul- 
ing lard oil, &c, and candle boxes for Kis- 
sane to the Martha Washington. 

John S. Powers— The witness was flour in- 
spector in Cincinnati in the fall of 1S49. He 
knew Horace Cole. Was one of the deputy 
sheriffs at San Francisco. Has a strong like- 
ness to his brother, Lyman Cole. Witness 
was acquainted with Perkins, firm Perkins 
& Ingart Witness returned from California 
July 7th, 1851. Kissane told witness he was 
desirous of shipping goods to California to his 
old friend Perkins. Witness advised him to 
ship boots of a certain kind, called Hun- 
garian boots, and shoes. This was in the 
fall of 1851 and January, 1852. About New 
Year the river opened. From the 5th to 
the 7th of that month noticed a large amount 
of shipping going on. Lard and pork and 
candle boxes. Understood from the defend- 
ants that they were shipping by the Martha 
Washington lard oil in addition to the above. 
Witness saw half a dozen drays at Kissane's 
pork house, and also the same number at 
the candle factory. Boots sold in California 
at $48 per pair. Kissane shipped 300 bbls. 
mess pork, 600 boxes of candles, and 600 
boxes again of do. Witness saw the bill now 
in evidence torn from the book. It con- 
tains 13 casks of brandy, 6 boxes of cigars, 
155 boxes of boots, &c. The above were ship- 
ped to California. Letter handed by Kissane 
to Lawrence, introducing Capt. Cummings 
to Smith & Kissane. After the boat was 
burnt heard Kissane regretted it very much, 
as if his goods had gone to California he 
would have done well. 

A. M. Holman— In 1S51 witness was em- 
ployed by Filley & Chapin. and afterwards 
was employed by Chaney. He took to Lex- 



ington a large number of boots and shoes, 
and sold them. He was never on board the 
Martha Washington. Witness swore to cer- 
tain papers, does not now know what. 

John Arnet— In 1S51-2 witness worked in 
Kissane's candle factory- From 75 to 100 
boxes of candles were made a day. Lard oil 
and red oil were also manufactured. Remem- 
bers the Martha Washington was burnt. 
There was shipped from 1,000 to 1,200 boxes 
of candles, 400 or 500 barrels of oil. Seventy- 
five barrels of oil made a day. Three hun- 
dred sheep skins in one tank. Had four 
tanks. Sometimes they killed two thousand 
hogs a day; at other times two or three hun- 
dred. The witness says there were shipped 
from Kissane's establishment 1,200 boxes of 
candles, 400 or o00 bbls. of lard, 200 bbls. of 
lard oil, about New Year's. 

Charles Matthews— Is a teacher in Cin- 
cinnati. By accurate measurement the 
Charles Hammond will carry 796 tons. 

Philip Patt— Witness worked for Smith. & 
Kissane. In the early part of January, 1852, 
candles were shipped. Nailed up the boxes, 
but can not state the number of them. 

3ohn Owens— Is a drayman. Nine drays 
engaged with witness. Three hundred boxes 
of candles; witness got the tickets. This 
was late in the evening (near supper time) 
on the 7th of January, when the boxes were 
delivered on board the Martha Washington. 

Wm. Mowry— Is a plasterer. The first 
week in January, 1S52, met Anderson, a dray- 
man, hauling boxes and barrels, several days. 
There were engaged with him ten or fifteen 
drays. Anderson said they were hauling for 
Kissane to the Martha Washington. This 
was objected to as the mere statement of 
Anderson. THE COURT admitted the evi- 
dence as competent; was a part of the res 
gestae, when the work was being done, and 
when there could have been no motive to 
misrepresent. 

John Arthur— Lives in Cincinnati. Kept 
two drays four or five days engaged in haul- 
ing to the Martha Washington from the dif- 
ferent pork houses. Eight or nine drays went 
down the last load to the Martha Washing- 
ton. This was in the evening. 
" James Burns— Lives in Cincinnati. Was 
draying for Thos. Anderson. Hauled from 
the candle factory. Kissane had fifteen or 
twenty drays. Three or four loads, perhaps 
more. 

Daniel Sheets— Is a drayman. Hauled 5th 
of January from candle factory, one load of 
lard oil 

Patrick Crow— Is a drayman. Hauled lard 
from Smith & Kissane's steam house. Oil 
one load. Three or four others. 

Thomas Bradley— Is a drayman. Hauled 
one load same time with Crow from Kis- 
sane's steam house. 

Martin Reese— Drayman. Hauled for An- 
derson to the Martha Washington from Kis- 
sane's factory. 

Henry Neiter— Is a cooper. Made for Kis- 
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sane & Smith five or six hundred pork bar- 
rels the latter part of December, 1851. 

Patrick Keeley— Worked in Smith & Kis- 
sane's pork house in January, 1852. Many 
barrels of pork were shipped. 

William Kirkpatrick— Good pork was pack- 
ed at Smith & Kissane's pork house. 

Smith Anderson— From fifteen to thirty 
drays were employed in hauling for Smith & 
Kissane articles for shipment in the fore 
part of January. 

A. C. Cooper— Lives in New Harmony, at 
Mt. Vernon, la. Hailed the Martha Wash- 
ington as she descended the river, when she 
came to. Witness wanted to freight twenty- 
five tons and upwards. The boat was heavi- 
ly loaded; water run on the lower deck. 
Oapt. Cummings hesitated whether he would 
take any more loading. Went on the upper 
deck, returned and said he would take it. 
Went some miles below and took on' boai # d 
1.000 bags of corn. Was the last loading 
taken on board. After midnight on the 
morning of the 14th of January* while in his 
berth, witness heard the bell ringing violent- 
ly. Sprang out of his berth, ran into the 
ladies' cabin, met the chambermaid, who ap- 
peared to be stupefied, and said nothing. 
Saw Holland, the mate, immediately after, 
who was knocking at the doors of the cabin 
and crying fire at the bow. Witness return- 
ed to his berth, snatched up a part of his 
clothes, retreated to the starboard side, got 
on the lower deck, and saw the blaze in the 
social hall. The fire seemed to run through 
the boat as lightning. Witness saw the boat 
was Hearing the shore. He stood on the 
lower deck and was the first or among the 
first to jump to the shore. He ran up some 
distance on the land as he was apprehensive 
that gunpowder was on board. He return- 
ed to the fire. Capt. Cummings was there, 
without a coat, raising his hands and ex- 
claiming, "O Lord! where are the children?" 
He was greatly affected. 

Moses Parmely— In January, 1852, was 
engaged in draying. Saw Anderson's drays 
delivering pork, lard and lard oil. A great 
deal of loading was on the wharf near to 
and opposite the Martha Washington. 

E. J. Wood— Witness knows Anderson was 
draying for Smith & Kissane. He employ- 
ed a great number of drays on an emer- 
gency. 

Samuel Bebee— Draying in Cincinnati. 
Draymen exchange works in cases of emer- 
gency. Witness hauled four loads from the 
factory of Kissane to the Martha Washing- 
ton shortly after the river broke up. 

Thomas Anderson— Followed draying in 
1S52. The principal house he drayed for was 
the house of Smith & Kissane. and McCill. 
He hauled twelve hundred boxes of candles 
from the candle factory to the Martha Wash- 
ington. He had some eleven or twelve 
drays under his direction. Hauled two hun- 
dred barrels and tierces of lard, also three 
hundred bbls. and tierces in addition, two 



hundred and fifty bbls. of pork, from the 
pork house. Six or seven days drays were 
engaged in hauling. Three hundred bbls. 
of pork were at first directed to be hauled 
to the Statesman steamboat. It refused to 
take more freight. The witness was then 
directed to haul the same to the Martha 
Washington. Fourteen casks of brandy, 250 
bbls. of pork for Cole were hauled. Saw the 
boxes, &c, at the Martha Washington, being 
loaded. Also, there was hauled to the same 
boat, 300 bbls. of beef, in doing which wit- 
ness was not employed. 

Henry Chapin— In January. 1S52. witness 
went to the 4th story, with his uncle, Rufus 
Chapin, where he saw ten or fifteen bales of 
sheep skins let down, which were sent on 
board the Martha Washington. There were 
no other skins at that time in fourth story. 
Witness knew other skins had been there and 
had been removed. 

Mr. Powers— Has made a strict calculation 
of the measurement of the freight on board 
the Martha Washington, which amounted to 
720 tons; and he has measured the capacity 
of the boat, according to the most approved 
rules of measurement, and he finds that the 
boat could carry from 30 to 50 tons more 
than was on board of her. 

Mr. Riddle— Stated that a short time after 
this case w T as heard by the commissioner, be- 
fore whom Burton was sworn as a witness, 
and who testified that he had received no 
compensation and expected none for his ef- 
forts in relation to this prosecution, Burton 
said to witness, in a conversation, after- 
ward, that he did not expect to lose a dime. 
Witness understood him to say that he ex- 
pected to be saved from expense by the insur- 
ance offices. 

Mr. Brown— Several packages of sheep 
skins being brought into court, the witness 
stated that No. 1, 9 lbs., 16 dozen in a bale, 
which would weigh 144 lbs., and which 
multiplied by 100, would make 14,400 lbs., 
being 7 tons. 
j Rebutting evidence was called by the prose- 
cution. 

Dr. Kates— Dives in Cincinnati. Is ac- 
quainted with B. Earl. He frequently said 
to witness that the Chapins were all con- 
cerned, and that he could send them to the 
penitentiary, and would do so. The witness 
was asked by a juror as to Earl's general 
character for truth, and he answered that he 
had never told him a falsehood. 

B. Earl— Being called and examined in re- 
lation to the statement made to the above 
witness, states that he had borrowed money 
from Dr. Case for Filley & Chapin— some 
two hundred dollars. The witness was en- 
gaged to be married to a lady in the Bast and 
was obliged to postpone it, because he could 
not get money from Filley & Chapin which 
they owed him. That at this disappoint- 
ment he was displeased and disappointed, 
and if he made the threat against the Cha- 
pins, as stated by Dr. Kates, it was in ref- 
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erence to the conveyance of their property to 
defraud their creditors, which he supposed 
was punishable. Witness had been in the 
practice of borrowing money for the firm. 

Mr. Barnum— Being called by the prosecu- 
tion, was asked in relation to Burton's gen- 
•eral character for truth and veracity. 

The defendants' counsel objected to this 
•evidence on the ground that the general char- 
acter of the witness had not been assailed. 
By the prosecution it was insisted that gen- 
eral character for truth may be given in evi- 
dence, where proof has been given of con- 
tradictory statements made by a witness. 
THE COURT admitted the evidence. The 
witness stated that he knew nothing against 
the truth of Mr. Burton, and would believe 
him under oath. To the same import were 
the statements of Mr. Hughes, Mr. Powell, 
and Mr. Paine, all of whom are acquainted 
with the witness, and some of them live in 
liis neighborhood. 

Several of the defendants* witnesses, when 
-called, were asked by the prosecution wheth- 
er they had been examined by Clark, and 
their testimony taken down and signed by 
them. These questions were objected to by 
defendants* counsel. They avowed the fact 
that Clark, being one of the counsel of the 
defendants, had been requested to ascertain 
the facts within the knowledge of the re- 
spective witnesses, in order that they, might 
be classified, and called so as to produce to 
the court and jury a connected relation of 
the facts. And they alleged that the coun- 
sel concerned in court, from the great num- 
ber of witnesses, could not ascertain the 
necessary facts so as to examine theni in- 
telligibly. And they insisted on the right, 
as professional men, to understand from the 
witnesses to what points they could testify. 
"The prosecution alleged that it was training 
the witnesses, and would necessarily in- 
fluence them favorably for the defendants. 

THE COURT directed Clark to be called, 
■and being sworn, he stated that being a 
member of the bar. and employed as coun- 
sel for the defendants, he had taken down 
the statements of facts to which they would 
testif y, from several of the witnesses, which 
they had signed, and which statements he 
bad given to the defendants* counsel, in or- 
•der that they might know how to call them 
for examination. He further Stated that he 
had asked the witnesses no leading ques- 
tions to influence their statements, but had 
put down on paper what they said volun- 
tarily. That in two or three instances these 
-statements had been taken down in the pres- 
ence of two or three other witnesses. 

THE COURT remarked that they could 
not control the intercourse between the de- 
fendants' counsel and their witnesses, unless 
they have been guilty of unprofessional con- 
duct. That they supposed it was not im- 
proper in counsel to ascertain from the wit- 
nesses, facts, especially in a case like the 
present, where hundreds of witnesses were 



in attendance, that they might shorten the 
examination *by calling the witnesses who 
had a knowledge of the same facts. The 
witnesses, or at least many of them, had 
been examined before the commissioner orig- 
inally, their testimony taken down and pub- 
lished in a book, which is in the hands of 
both parties. 

THE COURT further observed, that under 
the circumstances of the present case, they 
would direct the counsel, Clark, not to take 
down the statements of the witnesses, and 
no further statements were taken, known to 
the court, except a short one by one of the 
counsel engaged in court, which was pre- 
sented or offered to be handed to the oppos- 
ing counsel* but was waived by them, ho ob- 
jection being stated. 

The testimony being closed, the counsel for 
the prosecution asked the court to suspend 
further proceeding in the case until the ar 
rival of rebutting witnesses, which they ex- 
pected from Cincinnati. That they had re- 
quested the witnesses by telegraph to come, 
and tliey were expected. This was about 
twelve o'clock, the usual time for adjourning 
the court, and the court observed that they 
could not suspend the proceedings in the 
case on account of the absent witnesses. 
An d they stated that public notice had been 
given, in open court, before the adjournment 
of the court the day before, that the de- 
fendants would close their testimony by 
twelve o'clock the ensuing day, which af- 
forded ample time to bring the witnesses. 
That one train of cars, after the notice, on 
the same evening, passed down to Cincinnati 
from Columbus, and that two trains of cars, 
had arrived that morning from Cincinnati, 
in either of which the desired witnesses 
might have come. That no other train would 
arrive until after dark, and that as the wit- 
nesses had not come in* the morning trains, 
it was not certain that they would be up in 
the evening. That three weeks had been 
taken up in the examination of the witness- 
es, and that the cause could not be suspend- 
ed under the circumstances. 

Other objections might have been added, 
as a reason why the case should not be de- 
layed. If the witnesses were summoned and 
were paid by the government, unless their 
absence was with the consent of the prose- 
cution, a motion for an attachment should 
have been made, on which the court would, 
as a matter of course, delay the cause and 
send for the witnesses. The witnesses were 
hot absent with the consent or knowledge of 
the court, but if the prosecution permitted 
them to be absent, they were not liable xo an 
attachment, as they were not absent in con- 
tempt of the process of the court. 

Before the , examination of the witnesses 
for the defendants commenced, on their be- 
ing called to be sworn, it was distinctly an- 
nounced in open court, by one of the counsel 
for the defendants, that only such of the 
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witnesses would be examined as were most 
important; and that they were called and 
sworn that their per diem might be allowed 
them. And on the same day, before a wit- 
ness was examined for the defendants, the 
leading counsel for the defense, in the pres- 
ence of the presiding judge, observed to the 
leading counsel for the prosecution, that they 
would not take up more than a week, as 
Ihey should examine only their important 
witnesses. And during the recess of the 
court, at twelve o'clock, the day before the 
testimony closed, in conversation • with the 
presiding judge, in the presence of the lead- 
ing counsel for the prosecution, the counsel 
for the defendants observed that they would 
close the testimony by twelve o'clock the 
next day. This is admitted by the leading 
counsel. The witnesses were telegraphed, 
but failed to come. There was time to have 
brought the witnesses more than three times 
t he distance of Cincinnati. 

There was no intimation made to the court 
on the part of the prosecution, that the re- 
butting evidence was material in the case, 
nor to what facts or persons it could' apply. 
Nor was there any suggestion of surprise by 
any of the facts proved. There would seem 
to be no ground for such a suggestion, as the 
testimony of all the principal witnesses had 
been written down before the commissioner 
and published, and during the trial was in 
the hands of the counsel on both sides. 
These circumstances, connected with the ex- 
traordinary effort and ability with which the 
cause had been prosecuted by the counsel 
who represent the government, induces the 
court to believe that the evidence referred 
to could not be deemed important 

But, in addition to all these considerations, 
no court, except under very peculiar circum- 
stances, could permit the proceedings to be 
suspended. If the prosecution is to be in- 
dulged to send for witnesses, after the close 
of the testimony, the defendants could claim 
the same privilege, and this would extend 
the investigation for any length of time the 
parties might desire. No such rule has been 
recognized by any court. 

At the meeting of the court in the after- 
noon. Mr. Morton, the district attorney, com- 
menced his opening argument, and continued 
it that afternoon and the following day. 
After the close of his argument, Mr. Ewing, 
in the defense, made known to the court, 
that they would submit the cause to the 
jury, without argument, on the charge of the 
court. 

Mr. Stanbery, on the part of the prosecu- 
tion, stated to the court the submission was 
altogether on the part of the defense; for 
the prosecution they desired to argue the 
case. 

THE COUKT observed that they regretted 
the course, in this respect, of the counsel in 
the defense. That the court could not con- 
trol the counsel in the discharge of their du- 
ties to their clients. But when no argument 



has been made in the defense, and the prose- 
cution, by the district attorney, has had a 
full opening, commenting at large on the tes- 
timony, which occupied the court a day and 
a half, further argument on that side could 
not be heard. The court said that they 
would charge the jury the next morning. 

McLEAN, Circuit Justice (charging jury). 
The indictment in this case is found under 
the 23d section of the act of the third of 
March, 1S25. It provides, "that, if any per- 
son or persons shall, on the high seas, or 
within the United States, willfully and cor- 
ruptly conspire, combine and confederate, 
with any other person or persons, such other 
person or persons being either within or 
without the United States, to cast away, burn, 
or otherwise destroy, any ship or vessel, or pro- 
cure the same to be done, with intent to in- 
jure any person or body politic, that hath 
underwritten or shall thereafterward under- 
write, any policy of insurance thereon, or of 
goods on board thereof, or with intent to in- 
jure any person or body politic that hath 
lent or advanced, or thereafter shall lend or 
advance, any money on such vessel, on bot- 
tomry or respondentia, or shall within the 
United States, build or fit out, or aid in build- 
ing or fitting out any ship or vessel, with in- 
tent that the same shall be cast away, burnt, 
or destroyed, for the purpose or with the de- 
sign aforesaid, every person so offending 
shall, on conviction thereof, be deemed guilty 
of felony, and shall be punished by fine, not 
exceeding ten thousand dollars, and by im- 
prisonment and confinement to hard labor, 
not exceeding ten years." 

The defendants are charged with having 
wilfully and corruptly conspired to burn and 
destroy the steamboat Martha Washington 
and her cargo, with the intention to injure* 
certain underwriters who had insured the 
same. Two or more of the defendants must 
be found guilty, or the conspiracy charged 
will not be established. To consummate the 
offense, under the statute, it is not necessary 
to prove that boat was burnt, or that the in- 
surance offices were injured. It is enough to 
show that the defendants conspired to de- 
stroy the steamboat, with the view of injur- 
ing those offices. A conspiracy is rarely, if 
ever, proved by positive testimony. When a 
crime of high magnitude is about to be perpe- 
trated by a combination of individuals, they 
do not act openly, but covertly and secretly. 
The purpose formed is known only to those 
who enter into it. Unless one of the orig- 
inal conspirators betray his companions and 
give evidence against them, their guilt can 
be proved only by circumstantial evidence. 
This kind of evidence often satisfies a jury of 
the guilt of the accused. But in such a case 
the circumstances must be so strong as to be 
inconsistent with the innocence of the ac- 
cused. It is said by^. some writers on evi- 
dence, that such circumstances are stronger 
than positive proof. A witness swearing 
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positively, it is said, may misapprehend the 
facts or swear falsely, but that circumstances 
can not lie. . 

The common design is the essence of the 
charge; and this may be made to appear, 
when the defendants steadily pursue the 
same object, whether acting separately or to- 
gether, by common or different means, all 
leading to the same unlawful result And 
where prima facie evidence has been given of 
a combination, the acts or confessions of one 
are evidence against all. This rule of evi- 
dence is founded upon principles which apply 
to agencies and partnerships. And it is rea- 
sonable that where a body of men assume the 
attribute of individuality, whether for com- 
mercial business or the commission of a 
crime, that the association should be bound 
by the acts of one of its members, in carry- 
ing out the design. 

To sustain the prosecution the conspiracy 
must be proved, and that it was entered into 
to injure the underwriters. This it is in- 
sisted has been done: (1) By evidence show- 
ing prima facie, that the defendants being 
known to each other and associated in this 
enterprise, formed the combination as char- 
ged. (2) By using false bills of lading and 
invoices. (3) By obtaining insurances there- 
on. (4) By representing a greater amount of 
tonnage on board the Martha Washington 
than its capacity could carry. (5) By burn- 
ing the vessel. 

That the defendants have endeavored to re- 
cover the insurance money, is not controvert- 
ed, nor that the boat has-been burnt. The 
destruction of the boat is not punishable un- 
der the act of congress, but if it appear from 
the evidence that it was destroyed by the 
-defendants, Or by one who had combined with 
them, it is strong, if not conclusive proof of 
a conspiracy to do so. So if it appear that 
the bills of lading were false, it shows a 
combination to injure the underwriters. Ste- 
phens, Nicholson and Chandler are included 
in the indictment, but they are not parties to 
this proceeding; still, if they entered into the 
conspiracy with the defendants their acts and 
confessions while carrying it out are evidence 
in this case. 

It appears from the evidence of Robert Mc- 
Grew, who keeps a boarding house on Sev- 
enth street, in Cincinnati, between Main and 
Walnut, that Stephens, Holland, and one Ed- 
wards, boarded with him— that Cole, Capt. 
Cummings and Kissane called to see them 
occasionally; and from their conversations it 
appeared that they became acquainted with 
each other on the Rio Grande. That Cole 
and Holland had been engaged in running a 
boat on that river. They had no private 
conversations to the knowledge of the wit- 
ness, but appeared to be ordinary visitors, 
sitting in the public room. In the winter of 
1851, William Northrup, who lives in Cincin- 
nati, saw Kissane, Cummings, Cole and Nich- 
olson frequently together. Mr. Penniman saw 
Nicholson in the fall of 1851, at Maysville, 



who said he was on his way to the Escula- 
pian Springs, in Kentucky, to visit his fam- 
ily, before he left on the Martha Washing- 
ton, which boat he had purchased. Other 
witnesses proved that the defendants above 
named .associated with each other, and that 
they were intimate with the Chapins. Mr. 
McGregor sold to Capt. Cummings the steam- 
boat Martha Washington, which was owned 
by the witness and the Messrs. Irwin, for 
§9,000, which sum Capt. Cummings was to 
pay on her return trip. The insurances char- 
ged to have been made on false bills of lad- 
ing and invoices, will now be stated with the 
evidence applicable to the same. Wm. Kim- 
ball, of New York, insured iu the Union 
Mutual Insurance Company of the city of 
New York, $5,200 on leather, and $4,S00 on 
sheep skins. This insurance covered two 
hundred rolls of white sole leather, and six- 
teen hundred dozen of sheep skins, which it 
is alleged were transferred to him by Filley 
& Chapin, in December, 1851. In the same . 
month Lyman Cole is alleged to have pur-o 
chased from the same firm boots and shoes, 
amounting to the sum of §18,000. The con- 
sideration is represented to have been bor- 
rowed money in part, and for the residue 
notes were given, which are in proof. Cole 
claims to have shipped two hundred and fifty 
barrels of mess pork, two hundred tierces of 
lard, ninety-seven cases of boots to Cooley, 
fifty-four cases of boots to Horace Cole. 
Adams Chapin claims to have shipped two 
hundred cases of boots. 

Several witnesses have been examined to 
show that Filley & Chapin. or Cole, their as- 
signee, had not the articles in their store 
stated in these bills of lading. 

Mr. Burton, a witness, states that on the 
3d December, 1831, he sold to Filley & Chapin 
one hundred and sixty dozen sheep skins, 
and deposited with them one hundred and 
eighty two dozen. He returned home and 
shortly after one of the Chapins called on 
him at his residence and wanted him to as- 
sist in procuring the discount of a note for 
six hundred dollars. He also wanted to pur- 
chase white sole leather. Witness went with 
him to a large leather dealer, but he would 
not sell to him ou. the terms offered. Nor 
could the witness procure a discount of the 
note. Witness went to Cincinnati about 
Christmas. Made application for the skins 
he had deposited. Cole was then in posses- 
sion of the property and refused to give up 
the sheep skins. Filley, Burton and Earl, 
the witness says, made an estimate of the 
property on hand, which amounted to eight 
thousand five hundred dollars. Chaney, the 
brother-in-law of Chapin, purchased the stock 
on hand, and carried on the business, to 
some extent, in which Filley & Chapin had 
been engaged. Witness told the Chapins, 
that the number of sheep skins stated had 
never been shipped. The witness received 
letters from Filley & Chapin requesting him 
to send them sheep skins. When he sold to 
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the finm one hundred and sixty dozen sheep 
skins, and deposited the one hundred and 
eighty-two dozen, the firm gave him a note 
for his accommodation, to be secured by the 
skins deposited The Chapins informed the 
witness that they had not purchased fifty 
dozen of sheep skins except from him. In 
the year 1849-50, witness purchased twenty- 
nine hundred dozen of sheep skins. In the 
year 1850 he sent to New Orleans fifty hun- 
dred dozen. 

Mr. Taylor, a witness, is the largest manu- 
facturer of leather in the city of Cincinnati. 
The white sole leather is more valuable than 
the red. In the winter of 1851-2 white sole 
leather was scarce and in demand. Had no 
idea that there was in the city two hundred 
rolls. He also deals in sheep skins, and had 
no knowledge of sixteen hundred dozen being 
in the city. Several other witnesses were ac- 
quainted with Filley & Chapin, had been in 
their stores and manufactory, and had seen 
little or no white sole leather, and not many 
» bales of sheep skins. 

Benjamin Earl, a witness for the defend- 
ants, w T as salesman for Filley & Chapin, up to 
the time of the sale to Cole. Burton never 
went with witness through the rooms of the 
boot and shoe factory, or of the stores. If he 
passed through the rooms it must have been 
after the shipment. The firm had rising of 
twelve hundred sides of leather in 1851. 
They dealt largely in sheep skins. Soon aft- 
<$r Cole took possession, great quantities of 
sole leather, white and red, were purchased. 
The largest purchase made at once, within 
his recollection, was fifty rolls. The firm of 
Filley & Chapin employed from one hundred 
and fifty to one hundred and seventy-five 
hands. The witness prepared the articles for 
shipment, and he says that he forwarded to 
the Martha Washington, on drays, two hun- 
dred rolls of white sole leather, and sixteen 
.hundred dozen of sheep skins, shipped to 
New York in the name of Kimball. The 
witness thinks that this shipment to New 
York, and the sale to Cole were designed to 
place the property of Filley & Chapin be- 
yond the reach of their creditors; they hav- 
ing failed in business. The witness shipped 
on board the Martha Washington about one 
hundred and fifty pairs of Hungarian boots 
for Kissane. The witness also states that he 
shipped to Horace Cole, in California, at the 
instance of Lyman Cole, fifty cases of boots 
and shoes; ninety odd cases he shipped to 
Cooley; on Red river. Two hundred boxes 
of boots were shipped from the factory by 
Adams Chapin. To Stephens, of Browns- 
ville, in Texas, Cole shipped a variety of hats, 
shoes. «fcc, about seventy cases. These ship- 
ments were all made under the superintend- 
ence of the witness, who saw the boxes and 
other articles, a part of which he marked. 
He did not see the articles delivered on 
board the Martha Washington, but he has no 
doubt they were delivered, from the dray tick- 
ets which were returned to him. He says that 



the white sole leather was principally depos- 
ited in the cellar under the store, which was 
dark, and could only be seen by candle light. 
It was piled up, about five rolls deep, against 
the wall, on the left hand in entering the 
cellar, and extended some thirty feet or more. 
Other rolls were in the factory, and other 
places. A great number of bales of sheep 
skins were in the same cellar. Other bales 
were in the factory building. The witness 
states that from seventy-five to near one bun- 
| dred cases of boots were made in the factory 
| weekly, each case containing one dozen pairs. 
j The largest number that was made and sent 
I to the store in one w r eek, amounted to ninety- 
i eight cases. Earl having borrowed twelve 
hundred dollars of Kissane, for Filley & 
Chapin, he assigned to Kissane in full pay- 
( ment, fifteen hundred dollars on the Madison 
j insurance, which Adams Chapin had assign- 
ed to him for that purpose. This witness has 
; been impeached hj the testimony of Dr. 
Kates, who says he has been for several 
years acquainted with Earl. His intercourse 
with the family of the witness was almost 
daily. Several times the witness loaned mon- 
ey to Earl, on his responsibility, for the ben- 
efit, as witness supposed, of Filley & Chapin* 
Witness wanted the money and requested 
Earl to pay it. He complained that Filley 
& Chapin owed him at the time of the fail- 
ure $ . He said he could send the 

Chapins to the penitentiary, and would do so 
if they did not pay him. Dr. Kates also says 
that Earl informed him that he had put a 
case or cases of articles that were worth 
little, and forwarded them to Texas, &c. On 
his examination in chief, Earl being question- 
ed as regards this conversation with Dr 
Kates, says that if he stated that he could 
send the Chapins to the penitentiary, he wa> 
under excitement, and spoke with reference 
to the conveyance of their property to a^- 
feat the claims of their creditors. He stated 
that he was disappointed in not being able to 
go eastward, on a matrimonial engagement, 
which, for want of funds, he was obliged to 
postpone. In regard to the case or cases of 
articles sent to Texas, he referred to the arti- 
cles being unfashionable in Cincinnati, and 
consequently unsaleable. They consisted of 
Hungarian boots and low quartered shoes for 
ladies, which were not worn in Cincinnati, 
but which were good articles and saleable 
in Texas. Dr. Kates, on being asked by a 
juror, what was the character of Earl, an- 
swered it v*as good— that he had never told 
him a lie. 

Robert Lemon was employed by Filley & 
Chapin *as foreman in the factory. The usual 
quantity of sides of sole leather was from one 
thousand to three thousand sides, kept in the 
second and third stories of the building. At the 
stores such leather was kept in the cellar. 
They had the largest stock the witness ever 
saw. He prepared for shipment two hundred 
oases of boots, each case containing a dozen 
pairs. After the shipment there was but a 
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small amount of stock left. Cole's purchase 
was made about the middle of December. 
, Smith & Kissane claim to have shipped on 
board the Martha Washington twelve hun- 
dred boxes of candles, three hundred barrels 
of pork, one hundred and fifty-five cases of 
California boots, ten hundred and forty-nine 
gallons of brandy, and two hundred barrels 
of lard oil. Witnesses have been examined 
to prove that these articles were shipped 
on the Martha Washington. Mr. Cliff says 
that he hauled, with several other draymen, 
for Smith & Kissane, candle boxes and bar- 
rels of lard. He was engaged, as he thinks, 
four days. He believes twelve hundred boxes 
of candles were hauled to the above steam- 
boat on and before the 7th of January, 1852. 
He also states six casks of brandy were 
hauled to the boat, at another time six casks, 
and one another, making thirteen casks. 

F. Kilguss was also engaged in the above 
service as drayman— he hauled one cask of 
brandy to the boat Also, he hauled thirty- 
three boxes of candles for Smith & Kissane. 
He also hauled from the pork house lard oil; 
from the factory candle boxes^-there were 
three or four other drays engaged at the 
same time. 

John Arnet, a drayman, says there were 
shipped from one thousand to twelve hun- 
dred boxes of candles, four or five barrels 
of lard, two hundred barrels of lard oil to 
the steamboat. Several other draymen cor- 
roborate the above statements. Thomas An- 
derson, a drayman, who did the hauling for 
Smith & Kissane, employed other drays 
when his own could not do the work re- 
quired. He states that from the candle fac- 
tory of Smith & Kissane, twelve hundred 
boxes of candles were hauled to the Martha 
Washington. Also, two hundred barrels of 
lard oil. From the steam house two hun- 
dred barrels and tierces of lard, one hundred 
of which were shipped by Cole to Lee, Bos- 
ton; and one hundred to Taber, New Bed- 
ford. Two hundred and fifty barrels of pork 
belonging to Cole, and in addition, three hun- 
dred barrels of pork which the draymen 
were directed to take to the Statesman boat, 
but as that boat could not receive them, its 
cargo being completed, they were taken to 
the Martha Washington. He also states that 
fourteen casks of brandy were hauled for 
Smith & Kissane from Ward's, a liquor deal- 
er, to the Martha Washington. He saw the 
above articles on the wharf opposite the 
Martha Washington, and hands were engaged 
loading them. This was in the evening. The 
above articles are similar to those claimed by 
Smith & Kissane to have been shipped on 
board the Martha Washington. And also 
two hundred and fifty barrels of pork, in- 
cluded in the shipment of Cole. Also, one 
hundred tierces of lard, and about one hun- 
dred and fifty cases of Hungarian boots., and 
six boxes of cigars. This, with the evidence 
before given, purports to cover the* entire 
shipments of Cole and Kissane, also of Kim- 



ball and Adams Ghapin. And about seventy- 
cases of shoes and boots to Stephens, thir- 
teen barrels of brandy were sold by CotteraU 
a witness, to Stephens, in exchange for 
stoves. This leaves six boxes of merchan- 
dize unaccounted for, which were said to con- 
tain ladies' cloaks, but there is no evidence* 
where they were purchased, or as to their 
value. 

Nicholson's insurance covered his liquors* 
for the use of the bar and two boxes of mer- 
chandise. The bar is stated to have been, 
well supplied with liquors. Of what the two 
boxes of merchandise consisted no account is 
given. Chandler's shipment consisted of two- 
boxes of merchandise, but the contents of the 
boxes are not known. Chandler was dis- 
charged by the cqmmissioner, but he was in- 
cluded in the indictment. -Neither Chandler, 
Nicholson nor Stephens are before the court, 
and it may be owing to that circumstance that, 
the articles shipped by them, or at least a 
part of them, are not in evidence. 

Mr. Powers, a witness, states that after his 
return from California, in the summer of 
1851, he recommended Kissane to ship to Cali- 
fornia Hungarian boots, and other articles, to* 
Perkins & Engard, who were personally 
known to Kissane. Boots, the witness said,. 
were selling there at $4S a pair. 

The shipments made below Louisville are 
important only in regard to the capacity or 
the boat to carry the amount of freight stated. 
It appears that insurances were effected oil 
the above shipments— by Stephens for $10,- 
702 04; by Capt. Cummings on the boat $4,- 
500, and to cover freight $2,500, making the- 
sum of $7,000; by Kimball, $10,000; by Ly- 
man Cole, $5,458; by Kissane, $S,000; by Gha- 
pin, $4,200; by Nicholson, $1,200. If these 
insurances were made on false invoices oi~ 
bills of lading, it would afford conclusive evi- 
dence that the intention was to injure the 
underwriters. And it would authorize a pre- 
sumption against the defendants, that they 
had done any thing necessary to be done to? 
effectuate their object. And if the insurance 
was greatly beyond the probable value of the* 
articles shipped, at the place of consignment, 
it would be ground on which the fairness of 
the transaction might well be questioned. 

By the bills of lading, and other evidence,- 
does it appear that there was a greater amount 
of tonnage on the boat than its capacity could 
cany? This is assumed as proved by the- 
prosecution, and on this ground it is contended 
that there was fraud in the shipment. Wit- 
nesses differ as to the amount of tonnage the 
Martha Washington could carry. Mr. Pow- 
ers, by measurement, ascertained that the car- 
go amounted to seven hundred and twenty 
tons. And it appears from the mathematical 
calculation of Mr. Matthews, that the Martha 
Washington could carry, in addition to that 
amount of freight, more than thirty tons 
When the Martha Washington left the wharf 
at Cincinnati, the tops of her guards were- 
from six to eight inches above the water line~ 
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After her freight was all on board, the water, i the upper deck, and was forcing open the 
as some of the witnesses state, was over her I doors of the ladies* cabin. The smoke and 
railing 1 at midships. It will be for you, gen- i fire filled the cabin. The yawl, shortly after 
tlemen. to consider and determine, from the I it was left by the captain and mate, pushed 
evidence, the fact as to the amount of freight, off. The two persons in it, from excitement 

It will be for you to determine, gentlemen, ' or alarm, could not manage it; and it floated 
whether the Martha Washington was burnt down the river. The boat not being fastened 
accidentally or by design. This is a most lm- at the bow, floated a considerable distance 
portant Inquiry in the case. As before re- from the shore. Such was the progress of the 
marked, the burning is not necessary to es- flames, that the mate and captain must have 
tablish the conspiracy charged, but if the fact been destroyed in a few minutes, if a skiff, 
be proved, that it was burnt by design, and ; which belonged to a flat boat, had not taken 
by one of the defendants in this case, or by them from the burning wreck. The captain 
one clearly shown to be concerned in the in- was often besought by persons on the shore 
cipient stages of the transaction, it will be to get into the skiff and save himself, but he 
very strong, and perhaps, conclusive evidence seemed to be so determined to rescue some 
to establish the conspiracy charged. If the children on board, that he paid no attention 
shipment was bona fide, yet if the conspiracy to his personal safety, until the fire forced him 
was to burn the boat, with tlie view to charge . to get into the skiff. So intensely cold was 
the underwriters, the defendants are guilty, j the weather, that no one could swim more 
The offence charged is of the highest crim- ; than a few feet. When the captain came to 
inality. It not only tends to destroy all con- ' the shore he was frenzied by excitement and 
fidence in commercial transactions, but in car- was constantly raising his hands and exclaim- 
rying out the intention, it must often involve j ing, "0! Lord! Where are the children?" 
the destruction of human life. ' The fire was first seen in the social hall, on 

Lewis Choate was pilot of the Martha Wash- the larboard side, opposite the chimney, 
ington.^ He was on watch at the time the There was there deposited a number of can- 
fire occurred. The boat had wooded a short die-boxes, and on them bundles of brown pa- 
time before, and while thus engaged, the even- ( per, and on them bundles of brooms were 
ing being intensely cold, he was in the social laid. Opposite the chimney there was the ap- 
hall warming himself; he resumed his place ' pearance of a door, the upper part of which 
as soon as the boat was ready to move. Capt. was made of painted Venetian blinds. The 
Cummings came up, stood in front of the pilot- cabin of the Martha Washington was taken 
house, butsoou turned and came into the pilot- i from the Era. It was old, and had been ire- 
house. After running five or six miles the ( quently painted. Around the chimney there 
witness smelt paint burning, and so stated to ' was a case of tin or sheet-iron to prevent the 
Capt. Cummings, who ran down fronting the • heat of the chimney from setting the boat 
pilot-house, looking over, said the witness was I on fire. Several of the witnesses say, that 
mistaken. Witness said he was not mistak- , the boat was liable to take fire from tho Jar- 
en. Capt. Cummings then ran down to the board chimney. That on its trip up the river 
cabin deck. Holland, the mate, was on the . a short time before, it had taken fire from the 
hurricane deck, said the wood was very dry, chimney three times in one day. One of the 
and that he would go down. Witness then I witnesses, who had been employed on board 
rang the bell violently, and stamped. In a ' of the boat, had known her to be on fire 
very short time after smelling the fire, a mm- , nearly fifty times. Another witness says 
ute or two, the smoke appeared, and fire. 4 when he saw the fire first, the flames were 
Heard no noise in the social hall. Nicholson, i seen in the slats of the false door. Xiehol- 
the clerk, said that he was sitting in the hall? ; son, from his own confession, was in the social 
his boots off. asleep. Did not know of the hall when the fire broke out, asleep, and was 
fire till witness gave the alarm. When he | wakened by the bell. Seeing the fire, he 
awakened the passengers, the fire was burst , awakened the passengers, 
ing some of the windows. The boat was ' As to the burning of the boat there is no 
about 300 yards from th^ <*horA when witness positive evidence; and in such a case, unless 
first saw the flames. He thinks no effort circumstances raised a probability of guilt, the 
could have extinguished the fire. The boat , jury may well inquire into the motive of Xich- 
was thrown to the land by the action of the olson or of some other individual, to do the 
starboard wheel in a few moments, and the act. Admit that he owned half the boat, and 
passengers on deck jumped to the shore. One t had an insurance that would cover the liquors 
of them fell in the water. Capt. Cummings in his bar. and two boxes of merchandise, still 
pulled off his coat and gave it to him. He his interest would not lead him to burn the 
and the mate were seen in the yawl at the boat. It was insured for only one-half of the 
boat, aft the wheel, where a passenger was sum paid for it, so that his loss would greatly 
standing on the guard, the fire around him. i exceed the amount of his insurance. Men are 
He was forced into the yawl, which moved seldom, if ever, prompted to commit a crime, 
toward the stern of the boat when Capt. Cum- except from motives of gain or revenge, 
mings and the mate were seen on the guard. There are a great many circumstances 
ei deavoring to ascend into the ladies' cabin, connected with this case, which have been 
Holland, with the aid of Cummings, got on brought to bear upon it. and which may 
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have no direct relation to its merits. The ] 
clerk of Kissane, who now states that he 
swore, without objection on his part, to a 
bill of lading, not knowing that the articles 
had been shipped, affords no evidence of 
intentional fraud, if the proof be clear that 
the articles were shipped. The copy of a 
letter of Kissane, charged to have been tak- 
en surreptitiously from the papers of the 
district attorney, is in evidence. Some tes- 
timony has been given as to the abstraction 
of that letter, but as the act of taking it 
as charged is an indictable offense, you can- 
not in this case convict him of the act. The 
«ourt permitted the evidence to show the 
# motive, with which the letter must have 
" been taken. There can be uo doubt, from 
the history of this case, the defendants were 
acquainted with each other, and that in the 
purchase of the boat, and in the shipment 
of the cargo from Cincinnati, they were en- 
gaged in the commercial enterprise. Their 
shipments were made, as appeal's, not for 
the benefit of the whole, but for the benefit 
of the shippers individually, as stated in the 
bills of lading. But, notwithstanding this in- 
dividuality of ownership, if they united in a 
conspiracy to burn the boat, in order to 
charge the underwriters, they are guilty un- 
der the act of congress. But in this, as in 
all other cases, guilt cannot be inferred by 
vague surmises arising from acts which had 
not a direct tendency to form the conspiracy 
or carry it out If the jury shall be satis- 
fied from the evidence that shipments were 
made according to the bills of lading and 
invoices furnished, the injury to the un- 
derwriters can only arise from the conspira- 
cy to burn the boat. 

It is the province of the jury, and not of 
the court, to decide on the credibility of wit- 
nesses. Earl, who is the principal witness, 
so far as the Chapins and Cole are concern- 
ed, is a man, as the jury must have perceiv- 
ed, of intelligence. He being the salesman 
of the house of Pilley & Chapin. had a much 
better opportunity of knowing the facts stat- 
ed by him than any other witness. He is 
unimpeached, except by Dr. Kates, which 
is explained by Earl in his evidence in chief. 
Mr. Burton and he differ in the fact, that 
an estimate was made of the stock on hand 
by them and another individual. The dis- 
crepancy between these witnesses may be 
explained without an impeachment of ei- 
ther, if the principal view of the stock by 
Mr. Burton was after the shipment, or if he 
did not enter the dark cellar, where the 
white sole leather, as stated by Earl, was 
stored. Mr. Kepler, a witness, says, that 
Burton came to Cincinnati on the 5th of Jan- 
uary, the day after the shipment was made. 
You will examine, gentlemen, and weigh 
the evidence, and decide this great case, un- 
der the law, as your judgment shall sanc- 
tion. I know of no higher function which 
a citizen can be called to discharge, than to 
sit in judgment on his fellow-creatures. It 



should remind us all of that day when we 
shall be judged. In the discharge of a duty 
so awful, how careful should we be to ex- 
amine ourselves and see that no lurking pre- 
possession or prejudice should influence our 
judgment. Ke know the case only as it has 
appeared to us on this trial. "Whatever may 
have been said in regard to it elsewhere, is 
unfit to be considered here. Even those 
sympathies so honorable to our natures, are 
not to influence us here. Nothing but the 
facts and the law, should govern you. You 
will not convict, if you have reasonable 
doubts. But if such doubts have no place in 
your judgment, your verdict will be against 
the defendants, or such of them as you may 
find guilty. 

The jury, before they retired, requested to 
have, in their retirement, the charge of the 
court. The counsel having no objection, the 
court handed the charge to the jury, but 
afterward withdrew it, that it might be 
printed for the use of the jury. The printed 
copy, corrected by the judge, was handed 
to the jury the same evening. * 

The jury, after being absent a considerable 
time, including the Sabbath, returned into 
court, with a verdict of not guilty. 
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UNITED STATES v. COLL.IER. 

[3 Blatchf. 325.] i 

Circuit Court, S. I). New York. Oct. 2 and 
Nov. 30, 1855. 

Special Verdict— Collector of Customs— Con- 
striction of Statute — Proceeds from Sale 
of Seized Property — Liability for Stolen 
Money— Receivers of Public Money. 

£. A special verdict, which seemed to be in- 
congruous in finding that, in any event, a defend- 
ant was entitled to certain items of allowance, 
and yet declaring that such allowances depended 
upon questions of law to be submitted to the de- 
cision of the court, construed as not restricting 
the authority of the court to pass upon the whole 
subject matter, including those items. 

2. The act ot March 3. 1849, "To extend the 
revenue laws of the United States over the ter- 
ritory and waters of Upper California and to 
create a collection district therein" (9 Stat. 400), 
construed, in reference to the compensation of the 
collector of the district of Upper California, ap- 
pointed under it 

3. In the construction of a statute, the court 
will look out of it to other statutes in pari ma- 
teria, or of a similar purport, especially in re- 
spect to revenue laws, which, although made up 
of independent enactments, are regarded as one 
system, in which the construction of any sepa- 
rate act may be aided by the examination of oth- 
er provisions which compose the system. 

[Cited in The Viola, 59 Fed. 035.] 
[Cited in Ketcham v. Hill, 42 Ind. 72.] 

4. The facts and circumstances which Jed to 
and surrounded the passage of the said act of 
March 3, 1849, as derived from the journals of 
the two houses of congress, the documents laid 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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before congress, and the debates in congress, con- 
sidered, in construing the said act. 

5. Contemporaneous, antecedent, and subse- 
quent enactments on the same subject matter, 
considered, in construing the said act. 

6. Where the United States, in adjusting the 
accounts of a collector appointed under the said 
act, treated him as having acted as collector un- 
der said act until the 14th of January. 1851. and 
adopted his acts until that time as being official, 
held, in an action against him to recover an al- 
leged balance in his hands as such collector, that 
the United States were estopped from claiming 
that he was not entitled, during the whole time 
he so acted as such collector, to the compensation 
provided by said act of 1849, notwithstanding the 
passage of the act of September 28, 1850 (9 
Stat. 508). 

7. Such collector was entitled, during the 
whole time he so acted as such collector, to a sal- 
ary of $1,500 per annum, and also to the fees 
and commissions prescribed by the thirty-fourth 
section of the act of February 18, 1793 (1 Stat. 
316), and by the second section of the act of 
March 2. 1799 (Id. 706). notwithstanding the 
passage of the said act of September 28, 1850. 

8. Where such collector seized, as forfeited to 
the United States, certain liquors, as being im- 
ported contrary to law. and, without procuring 
any condemnation of them by legal process in 
Louisiana or Oregon, under section 5 of said act 
of March 3, 1849, because such proceeding was 
impracticable, sold them, with the assent of 
their owners, and received the proceeds, and the 
United States, with notice of such want of con- 
demnation, received, to the use of the United 
States, the one-half of the proceeds of such sales, 
and entered the mual credits, in such collector's 
accounts, for such amounts, held, that such col- 
lector was entitled, under section 91 of the act 
of March 2. 1799 (1 Stat. 697), to retain to his 
own use the one moiety of such proceeds. 

9. Such collector was entitled to such moiety, 
although the secretary of the treasury had, on 
the application of the owners of such liquors, 
made allowances to them as and for the cost 
and value of such liquors before their importa- 
tion. 

10. Where such collector took bonds to the 
United States, on the delivery up of seized ves- 
sels and goods, and, on leaving office, returned 
them into the treasury department, and they had 
not been collected, nor had any proceedings been 
taken by that department to collect them, and 
it appeared that, if they had been collected, such 
collector would have been entitled to the one- 
half of their amount, held, in such action against 
such collector, that he was not entitled to a cred- 
it for such one-half. 

11. A collector's right to a share in seized 
property applies only to the proceeds obtained 
from its condemnation and sale, and does not 
attach to the property itself. 

12. The additional duties of 20 per cent, ad 
valorem, imposed for undervaluation by section 
S of the act of July 30, 1846 (9 Stat. 43), are 
not fines or penalties. Held, therefore, thai 
such collector was not entitled to a moiety of 
them. 

13. Such collector was not chargeable with a 
sum of money stolen from the deputy collector 
at Monterey, appointed under the said act of 
March 3, 1849, such sum having been stolen 
without neglect or default on the part of such 
collector, and having been disallowed to him as 
a credit at the treasury department. 

14., The legal relation between public officers 
and their sworn assistants, -even when they are 
acting directly in connection, is generally not 
that of master and servant, or principal and 
agent; and the liability of the official superior 
for defaults of his assistants arises only in case 
of his own misconduct or neglect. 



15. In an action by the United States against 
a disbursing officer or agent, or other individual, 
for the recovery of moneys claimed of him. the 
defendant is entitled, on the trial, to the allow- 
ance of all equitable demands of his against the 
United States, if the same have been submitted 
to the proper accounting officers of the govern- 
ment and disallowed by them. 

16. A balance equal to the amount of the mon- 
ey so stolen from such deputy collector at Mon- 
terey, having, as the result of the principles so 
settled in this case, been found to be due to such 
collector from the United States, the court order- 
ed such balance to be certified, without allowing 
interest to either party. 

17. The treasury department acts in a judicial 
capacity, in determining the charges to which a 
collector is subject, and cannot vary that adju- 
dication subsequently, to his prejudice. 

18. Where the treasury department made up 
five statements of the account of such collector, 
three before suit brought, and two afterwards, 
and did not claim interest against the defendant 
m any of them except the last, which was made 
up after such collector had paid to the govern- 
ment, in settlement, an amount which the court 
found overpaid the government, and the balance 
stated in each of such accounts was more than 
was due from such collector, and the action was 
brought upon the first account that was made 
up, and it appeared that the account was, in 
effect, open and running until the fourth account 
was made up. and that that account was grosslv 
erroneous, held, that the United States were not 
entitled, in such ^uit, to charge the defendant 
in account with interest on the balance in his 
hands when such suit was brought. 

19. The first section of the act of March 3, 
1797 (1 Stat. 512), subjecting a receiver of pub- 
he money to the payment of interest thereon, if 
he neglects or refuses to pay into the treasury 
the balance reported to be due to the United 
States upon the adjustment of his accounts, does 
not apply to the case of such collector. 

This was an action commenced on the 10th 
of May, 1852, to recover from the defendant 
[James Collier] a balance alleged to be due 
from him to the United States on his offi- 
cial bond as collector for the distiict of Up- 
per California. He acted as such collector 
from the 3d of April, 1849, until the 14th of 
January, 1851. The defendant filed a plea of 
the general issue, and a notice that he claim- 
ed against the plaintiffs various specified 
credits, which exceeded their demand, and 
had been presented by him to the accounting 
officers of the treasury and disallowed; and 
he claimed that he was entitled to have a 
balance certified in his favor upon the whole 
accounting. At the trial, before Berts, J„ in 
April, 1854. the jury found a special verdict, 
and the case now came before the court on 
a case made, which contained the evidence 
given on the trial, and the special verdict, 
and various exceptions taken on the trial to 
rulings of the court. 

Charles O'Conor, for the United States. 
Daniel S. Dickinson and John A. Collier, for 
defendant. 

Before NELSON, Circuit Justice, and 
BBTTS, District Judge. 

BKTTS, District Judge. We do not con- 
sider it necessary to go out of or beyond the 
foots found by the special verdict and the 
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documents adopted by it f in stating the rea- 
sons for our judgment in this case. 

The jury find, that the treasury department 
made up and stated the account of the de- 
fendant five several times, to wit: on the 7th 
of June, 1851, in which they claimed a bal- 
ance of $791,063.31; on the 24th of Septem- 
ber, 1851, in which they claimed a balance 
of $789,925.35; on the 26th of December, 1S51, 
in which they claimed a balance of $730,- 
933.80; on the 7th of March, 1853, in which 
the commissioner of customs made up the 
balance at $216,712.43, and the auditor stated 
it at $181,797.00; and fifthly, on the 22d of 
September, 1853, in which a balance was 
claimed against the defendant of $241,329.47. 
Each of those five several balances, as thus 
stated, thf defendant, by letter from the 
treasury department accompanying the state- 
ment of account, was required to pay to or 
deposit with an assistant treasurer of the 
United States. The account of September 
22, 1853, contained no credit for the sum of 
$118,546.05, paid on the 16th of September, 
1853. 

This disaccord in the treasury statements 
of the defendant's account does notresult from 
the admission or rejection of items on the ex- 
hibition of new evidence, but is owing chief- 
ly to changes in the principle upon which 
charges and credits are inserted or with- 
drawn or modified, on the various reconsid- 
erations of those statements. We shall, 
therefore, limit our observations to the par- 
ticulars charged by the plaintiffs and object- 
ed to by the defendant, or submitted and 
claimed by him and disallowed at the treas- 
ury department, without undertaking to re- 
adjust the account and determine the result. 
That will be more conveniently and accurate- 
ly done at the department, when it is pos- 
sessed of our decision. 

The disputed particulars consist substan- 
tially of five items, four of which take the 
form of claims of credit on the part of the 
defendant, the other being a direct debit 
charged against him by the plaintiffs. Still, 
the largest item, and that which has been 
the main subject of contestation between the 
parties, is of a compound character. It re- 
lates to the compensation the defendant is 
entited to receive, and is brought forward in 
a double aspect, partly by the plaintiffs, in 
the way of charges against the defendant for 
official fees and commissions received and 
retained by nim exceeding a certain maxi- 
mum, and directly by the defendant, as an 
entire credit to which he is entitled. 

The finding of the jury embracing the par- 
ticulars of compensation is, that the state- 
ment made up at the treasury department on 
the 7th of March, 1853, gave no credit to the 
defendant for his compensation, except the 
sum of $1,745.56 for salary, and no credit for 
any of his claims for commissions; that he 
officiated as collector of the district of Up- 
per California, from the 3d of April, 1849, to 
the 14th of January, 1851, and, during that 
25FED.CAS. — 34 



period, collected and received, for duties on 
imports and tonnage, $2,10S,365; that, of 
that sum, he received, after the passage of 
the joint resolution of congress of February 
14, 1850 (9 Stat 560), and before the passage 
of the act of September 28, 1S50 (Id. 508), 
$1,027,719.33, and, after the passage of the 
last-mentioned act, $625,656.27; that the de- 
fendant was credited in the account of Sep- 
tember 22, 1853, with the sum of $30,- 
S31.58, as a commission of three per cent, 
on the sum received between the passage of 
the said joint resolution and of the said act, 
and also with the sum of $2,524.83, for his 
salary, at the rate of $10,000 per annum, 
after September 28, 1850, and, on account of 
his compensation prior to February 14, 1S50, 
with the sum of $1,300; that neither of those 
sums had been previously credited; and that, 
in any event, he is entitled to those allow- 
ances, in the account to be stated pursuant 
to the verdict. The jury further find that, 
previous to the passage of the said joint reso- 
lution, the defendant received, as emoluments 
of his office (exclusive of the commissions 
aforesaid), the following sums, to wit: be- 
tween the date of his entering upon said office 
and the passage of said joint resolution, the- 
sum of $4,500; between the passage of said 
joint resolution and the passage of the said 
act of September 28, 1850, the sum of $11,- 
250; and, after the passage of the last-men- 
tioned act, the sum of $5,250. And the Unit- 
ed States claim, that the defendant is bound 
to account for and pay over to the United 
States all the excess of the emoluments re- 
ceived by him beyond an amount sufficient 
to make his maximum compensation $3,- 
000 per annum, except during the period be- 
tween the passage of the said joint resolution 
and of the said act The special verdict also 
declares, that inasmuch as the allowances or 
disallowances of the items in dispute be- 
tween the parties depend upon questions of 
law which are proper to be submitted to and 
decided by the court, it is agreed that the 
verdict and finding of the jury shall be enter- 
ed in the case after the decision of the court, 
and conformably to such decision. The de- 
fendant, on his part, claims that he should be 
credited, on his compensation account, with 
a fixed salary, at the rate of $1,500 per an- 
num, during the whole period he served in 
the office, and with all the fees and commis- 
sions allowed by law which were collected 
by him. The seeming incongruity in the spe- 
cial verdict, in finding (Jhat, in any event, 
the defendant is entitled to certain specified 
particulars of allowances, and yet declaring 
that the allowances and disallowances in con- 
troversy in the account depend upon ques- 
tions of law which are submitted to the de- 
cision of the court, is not, in our judgment, 
to be so construed as to restrict the authority 
of the court, or place any impediment in its 
way, in passing upon the whole subject mat- 
ter, including those specified items. 
The solution of the point in question de- 
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pends upon the true meaning and effect of the 
net of congress of March 3, 1S49, entitled, 
"An act to extend the revenue laws of the 
United States over the territory and waters 
of Upper California, and to create a collection 
district therein" (9 Stat. 400). 

The treasury department, in stating the 
defendant's account, have considered his 
compensation to be subject to the limitations 
of the tenth section of the act of May 7, 
1822 (3 Stat. 095), by which it is provided, 
that whenever the emoluments of any col- 
lector of the customs (other than those par- 
ticularly excepted) shall exceed $3,000, after 
deducting therefrom the necessary expenses 
incident to his office in the same year, the 
excess shall be paid into the treasury, for 
the use of the United States. The defendant 
claims that the compensation allowed to him 
by the act of March 3, 1849, is independent 
of all previous limitation, and is to be deter- 
mined conformably to the meaning and ef- 
fect of that act. 

It is enacted by that law (section 1) that 
the revenue laws of the United States be, 
and they are hereby extended to and over 
the main land and waters of all that portion 
of territory ceded to the United States, here- 
tofore designated and known as Upper Cal- 
ifornia; that (section 2) all the ports, har- 
bors, bays, rivers and waters of the main 
land of the territory of Upper California, 
shall constitute a collection district, by the 
name of Upper California, and a port of 
entry shall be and is hereby established for 
said district, at San Francisco, on the bay 
of San Francisco, and a collector of customs 
shall be appointed by the president of the 
United States, by and with the advice and 
consent of the senate, to reside at said port 
of entry; that (section 3) ports of delivery 
shall be established in the collection district 
aforesaid, at San Diego, Monterey, &c, and 
the collector of the said district of California 
is hereby authorized to appoint, with the ap- 
probation of the secretary of the treasury, 
three deputy collectors, to be stationed at 
the ports of delivery aforesaid; and that 
(section 4) the collector of said district shall 
be allowed a compensation of $1,500 per 
annum, and the fees and commissions allow- 
ed by law, and the said deputy collectors 
shall each be allowed a compensation of 
$1,000 per annum, and the fees and commis- 
sions allowed by law. 

If the defendant's compensation is subject 
to limitation by an| antecedent statute, we 
perceive no legal reason why the act of May 
7, 1822, should be applied to the case, and 
the posterior act of March 3, 1S41 (5 Stat 
432), should be disregarded. The fifth sec- 
tion of the latter act provides, that no col- 
lector of customs "shall, on any pretence 
whatsoever, hereafter receive, hold or retain 
for himself, in the aggregate, more than 
$6,000 per year, including all commissions 
for duties, and all fees for storage, or fees, 
or emoluments, or any other commissions, or 



salaries, which are now allowed and limited* 
by law." It is manifest, that collectors 
whose compensation had been restricted by 
the prior statute to $3,000 a year, would, aft- 
er the passage of the act of March 3, 1841, 
be relieved from that limitation, and be en- 
titled to retain from their receipts a com- 
pensation of $6,000 annually; and the de- 
fendant can be placed in a no more dis- 
advantageous position, by a constructive lim- 
itation implied under the act of March 3, 
1849, than was incident to the office by the 
positive provisions of law in force when that 
act went into operation. In our opinion, 
therefore, if the defendant is restrained to 
a specified amount of compensation, under 
the laws in force when the act of 1849 was 
enacted, it would be to the latter and larger 
sum, and not to that first appointed, the act 
of 18±1 being the latest expression of the 
legislative will on the subject. The condi- 
tion in which the defendant is placed in this 
respect, depends, therefore, upon the pur- 
port and scope of the act of 1849; and we 
shall proceed to state concisely our views 
of its true construction and effect. 

Generally, a statutory enactment controls 
all prior usages and laws, and establishes 
the rule which governs the subject matter; 
and its language is to be understood accord- 
ing to its natural and ordinary import. 1 
Kent, Comm. (7th Ed.) 462, 463. The inten- 
tion which forms the governing principle of 
the law is to be extracted from the entire 
enactment (Strode v. Stafford Justices [Case 
Xo. 13,o37]); and. to ascertain the legisla- 
tive will, courts not only search all the pro- 
visions of the particular statute, but may 
look out of that to others in pari materia, or 
of a similar purport, especially in respect to 
revenue laws, which, although made up of 
independent enactments, are regarded as 
one system (Wood v. U. S., 16 Pet. [41 U. 
S.] 342, 363), in which the construction of 
any separate act may be aided by the ex- 
amination of other parts and provisions 
which compose the system. This doctrine is 
in furtherance of the general principle, that 
the statute itself must furnish, primarily 
and essentially, the indications . of the will 
of the legislature; and, should the provi- 
sions in respect to the compensation of the 
collector be found to be obscure, the inter- 
pretation most favorable to him should be 
adopted. U. S. v. Morse [Case No. 15.820]. 

The act of March 3, 1849, creates new of- 
fices within a territory first brought by that 
statute under the revenue laws of the Unit- 
ed States. The whole body of those laws is 
extended to and over the main land and 
waters of Upper California. We do not con- 
sider it necessary, in the examination of this 
case, to go into the inquiry, whether the 
transfer of the revenue laws embraced also 
the entire legislation of congress in relation 
to agencies and means employed or author- 
ized for the purpose of collecting revenue 
from imports, and especially in relation to 
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incidental advantages and benefits allowed 
to revenue officers; for, in respect to the 
point in hand, the 4th section of the act of 
1S49 recognizes, as a part of the laws so ex- 
tended, those which relate to fees and com- 
missions to collectors. 

The provisions appointing fees to collectors 
for their services under the revenue laws, 
are contained in the thirty-fourth section of 
the act of February 18, 1793 (1 Stat. 316), 
and in the second section of the act of 
March 2, 1799 (Id. 700). The particulars and 
amounts of the fees and commissions claim- 
ed to be payable under those laws, are not 
in dispute in this action, nor is it disputed 
that the defendant has retained the proper 
sum. and is entitled to credit therefor, pro- 
vided the act of 1849 bestows them upon 
him without limitation. The question of re- 
striction or qualification is the one in contro- 
versy between the parties. In that view, the 
fourth section of the act of 1849 is to be read 
as if the fees and commissions enumerated 
by the acts of 1793 and 1799 had been re- 
peated in terms in that section; and the 
grant of compensation would then be direct 
and positive, both of the fixed sum of $1,500 
per annum and of those specific fees and 
commissions. The general reference is equiv- 
alent to and of the same effect as the reiter- 
ation of the particulars, that being certain 
in law which may be reduced to a certainty; 
and, the tariff of fees and commissions be- 
ing fixed, the collection of them would ren- 
der this branch of compensation equally de- 
terminate with the other. 

It is not denied that the act of 1S49 means, 
that the defendant shall take, as his own 
property, the fees and commissions allowed 
by law. It is not directed that they shall 
be applied in satisfaction of his salary. The 
act guarantees the salary, with the possible 
implication that, if it is not obtained from oth- 
er means in his hands, it will be paid him 
by the treasury. The question raised is, 
whether such direct devotement of fees and 
commissions is charged with the condition 
a-pplied to antecedent grants of compensation 
to collectors, that salary and perquisites con- 
jointly shall not exceed $6,000 per year. 
That limitation is supposed to be imxmrted by 
extending the revenue laws to California. We 
do not enter into that discussion; for, if such 
restriction might be implied, in the absence 
of any expression of the intent of congress, 
we think that the language of the fourth sec- 
tion of the act, establishing the compensa- 
tion, indicates plainly that no limitation was 
meant to be applied in this case. 

The act creates Upper California a collec- 
tion district, and establishes a port of entry 
at San Francisco. It also establishes three 
other ports of delivery, and authorizes the 
appointment of a deputy collector to be sta- 
tioned at each. It then declares, that the 
collector of said district shall be allowed a 
compensation of $1,500 per annum and the 
fees and commissions allowed by law, and 



that the said deputy collectors shall each be 
allowed a compensation of $1,000 per annum 
and the fees and commissions allowed by 
law. The same language is used in each of 
these paragraphs, and they are reasonably 
to be supposed to have been employed in a 
common sense. There is certainly no ground 
for an inference that congress designed to 
make a provision for the deputy collectors 
more advantageous to them than that ap- 
plicable to the collector. The grant to them 
is not only affirmative and positive, but was 
an original one — that class of officers not be- 
ing entitled, under the then existing revenue 
laws, to fees or commissions, or coming with- 
in the restrictive clauses of the acts of 1S22 
and 1841. The enactment must, accordingly, 
be understood as conferring on them abso- 
lutely, in addition to their salaries, the fees 
and commissions they collect, as making up 
their compensation, irrespective of whether 
the total produced be $6,000, or ten times that 
amount. The latter clause of the section 
thus manifesting plainly the purpose of con- 
gress to give to deputy collectors their sala- 
ries, together with all fees and commissions, 
the same expressions, used simultaneously in 
defining the compensation of the collector, 
must carry the same signification, unless re- 
strained or extended by other language in 
the act. U. S. v. Freeman, 3 How. [44 U. 
S.] 556. 

This construction deduced from the natu- 
ral force of the enactment, may be consid- 
ered as being corroborated by the particu- 
lars contained in the ease, showing the facts 
and circumstances which led to and sur- 
rounded the passage of the act. Documents 
were laid before congress showing the ex- 
orbitant expenses to which the officers iu 
charge of the revenue service in California 
would be subjected, and- the necessity of im- 
mediate legislation extending the revenue laws 
to that territory. Executive Documents, 
39th Cong. 2d Sess. Ineffectual efforts had 
been made by congress to organize the terri- 
tory, and, at the close of the session, the act 
in question was pressed to its passage at the 
last hour of that congress, as being of urgent 
emergency, and was framed in general terms* 
to avoid the hazard of specific enactments 
and amendments. House Journal, 30th Cong. 
2d Sess. p. 514; Senate Journal, 30th Cong. 
2d Sess. p. 33S; Congressional Globe, 30th 
Cong. 2d Sess. pp. 691, 692. The act was 
adopted only as a provisional measure, to be 
displaced at the next session by one adapted 
to the state of the country and its commer- 
cial business. No evidence was furnished 
at the time showing the extent of income to 
be expected from that collection district, or 
that all the fees and commissions received 
by the collector would afford him an unrea- 
sonable compensation; and it is fair pre- 
sumption that congress intended, in leaving 
the collector to the chance of receiving no 
more than $1,500 a year, to give him the ad- 
vantage of the contingency , of the whole 



U. S. v. COLLIER ^Gase No. 14,833) 



[25 Fed. Cas. page 532] 



emolument of fees and commissions which 
might be collected. 

This presumption is justified by contempo- 
raneous, antecedent and subsequent enact- 
ments on the same subject matter, in which 
congress has cautiously avoided, by positive 
provisions, leaving the subject of compensa- 
tion open to hypothetical augmentations or 
diminutions. In acts approved the same day 
with the one in question, congress excludes, 
by explicit language, all implication on the 
subject of compensation, and signifies its de- 
sign to make the limitation in plain words, 
when one is to accompany the grant of pay. 
In the second section of the "Act to establish 
the collection district of Brazos de Santiago, 
and for other purposes," approved March 3, 
1849 (9 Stat. 409), it is provided, that the col- 
lector shall be entitled to a salary not ex- 
ceeding $1,750 per annum, including in that 
sum the fees allowed by law, and that the 
amount he shall collect in any one year for 
fees exceeding the sum of $1,750, shall be ac- 
counted for and paid into the treasury of the 
United States. And, in relation to the dep- 
uty collector, it is provided, by the sixth sec- 
tion of the same act (9 Stat. 410), "that the 
compensation of the said deputy collector 
shall be the usual fees of office, and nothing 
more." So, in the second section of the act 
declaring Fort Covington in the state of New 
York a port of delivery, and authorizing the 
appointment of a deputy collector to reside 
;it Chesapeake City in the state of Maryland, 
approved March 3, 1849 (9 Stat. 414), it is pro- 
vided, "that the compensation of the said dep- 
uty collector shall be the usual fees of office, 
and nothing more." The omission of those 
qualifications in the California act becomes 
more significant, in connection with the fact 
that two of the last-cited enactments were 
.passed in the senate on the same day with the 
act in question, and the other one on the day 
preceding. Senate Journal, 30th Cong. 2d 
Sess. pp. 297, 305, 315, 327. 

The presumption referred to is forcibly 
strengthened by the third section of the act 
of September 28, 1850 (9 Stat. 509), which 
makes applicable to the collection districts in 
California the provisions of law in relation 
to the payment of expenses incidental to the 
collection of the revenue from customs, ex- 
isting prior to the act of March 3, 1849 (Id. 
398), entitled "An act requiring all moneys 
receivable from customs and from all other 
sources, to be paid immediately into the 
treasury, without abatement or reduction, 
and for other purposes." This manifestly 
imports, that congress did not consider the 
mere extension of the revenue laws to Cali- 
fornia as carrying with it the restrictions or 
directions of the prior act of March 3, 1849; 
for, it would be supererogatory and tauto- 
logical to re-enact a provision already in 
force. And, that such was the judgment of 
congress, is also inferable from the fact, that 
the act of September 28, 1850, does not re- 
new the extension of the revenue laws to 



the state, but they are treated as in force 
there by virtue of the act of 1849 making 
that extension. 

So, also, in acts passed prior to 1849, it 
seems to have been assumed, that an ap- 
pointment of salary or fees, or of the two 
together, to revenue officers, would operate 
without limitation of amount, unless restrict- 
ed by the express language of the enactment, 
notwithstanding the existing acts of 1S22 and 
1841; and, accordingly, congress, in repeated 
instances, declared such limitation in posi- 
tive terms. 

The second section of the act to establish 
a port of entry at Saluria and for other pur- 
poses, approved March 3, 1847 (9 Stat. 182), 
gives to the collector of Saluria a salary not 
exceeding $1,250, including in that sum the 
fees allowed by law, and requires the excess 
collected above that sum to be accounted 
for and paid into the treasury. The third 
section appoints specific salaries to several 
surveyors; and, to the deputy collector at 
Aransas, the legal fees on the business he 
may transact, and no more. The fifth sec- 
tion gives to the collector at Galveston a sal- 
ary not exceeding $1,750, including in that 
sum the fees allowed by law, and directs 
the amount of fees collected exceeding that 
sum to be paid into the treasury. 

This series of legislative acts appears to ns 
to be a plain recognition by congress of the 
X>rinciple, that every appointment of com- 
pensation to revenue officers will have affect 
according to the terms of the enactment; 
and that limitations or restrictions as to- 
amouut are not to be presumed, but, on the 
contrary, to take effect, must be expressed 
in direct terms, or be connected with the 
grant by necessary implication. 

We think, also, that the act subsequently 
passed, creating additional collection dis- 
tricts in California, approved September 28. 
1S50 (9 Stat. 508), rests upon the assumption 
that, to restrain the right of the collector of 
that district to retain all the fees and com- 
missions collected by him, there must be a 
different disposition of those emoluments by 
positive law. The second section gives to the 
collector and other officers resident at San 
Francisco, salaries not exceeding a specified 
sum; and to the other collectors in the state 
definite salaries, with an additional maxi- 
mum compensation of $2,000 each, should 
their official emoluments and fees provided 
by existing laws amount to that sum. The 
sixth section gives the collector of Mackinac 
a salary, together with such commissions 
and fees as are authorized by existing laws. 
The eighth section provides a salary to the 
collector of Minnesota, with the declaration, 
that he shall not receive any other compen- 
sation whatever, in the shape of extra allow- 
ance or fees of any description whatever. 

So, also, the provisions of the act to create 
additional collection districts in the territory 
of Oregon, approved February 14, 1851 (9 
Stat. 5GG), are drawn up in view of the same 
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import of a general grant of fees. The sec- 
ond section grants to various collectors §1,000 
each per annum, with an additional maxi- 
mum compensation of $2,000 each per an- 
num, should their emoluments and fees pro- 
vided by existing laws amount to that sum; 
and allows to various surveyors, in addition 
to the fees authorized by existing laws, a 
compensation of $1,000 each per annum. 
The third section directs the appointment of 
several surveyors, whose compensations, in 
addition to the fees authorized by existing 
laws, shall not exceed $1,000 each per an-, 
num. 

This coui*se of enactments at periods be- 
fore and after and concurrently with the act 
in question, denotes, in our judgment, that 
congress contemplated that a grant of fees, 
emoluments or commissions in positive terms, 
was free from the limitations and restric- 
tions of the acts of 1822 and 1S41, unless 
brought within those qualifications by other 
plain provisions in the law. We also think ! 
that the joint resolution of congress adopted 
February 14, 1S50 (9 Stat. 560), if it has a 
bearing upon this case, is declaratory of the 
understanding of congress that the act of 
March 3, 1S49, would be executed in that 
sense at the treasury. 

The act of March 3, 1S49, being the last stat- 
ute applicable to the case of the defendant, we 
consider it to be the expression of the legisla- 
tive will as to the amount and mode of the 
defendant's compensation in that service, 
and are of opinion that it is to be carried in- 
to effect conformably with its terms. 

It is insisted, for the plaintiffs, that that 
act was superseded by the act of September 
28, 1850, and that the defendant can claim 
for his services thereafter, until the time he 
was displaced in 1S51, no compensation that 
is not authorized by the last-mentioned stat- 
ute. The position is not taken, in terms, 
that the prior act is abrogated by the later 
one, but such is the legal import of the ob- 
jection; and, no doubt, on general principles, 
the last enactment goes into immediate oper- 
ation, and thus annuls and repeals all pre- 
ceding ones inconsistent with it Matthews 
v. Zane, 7 Wheat. [20 U. S.] 164; 1 Kent, 
Comm. (7th Ed.) 405. 

It might, perhaps, be an open question, as 
respects third persons, whether the defend- 
ant could perform any official acts after the 
passage of the last-mentioned act, or main- 
tain a claim at lawt for his compensation. 
But we do not think that the plaintiffs in 
this action can avail themselves of that ob- 
jection; and we are not called upon to con- 
sider what effect that act may have upon the 
rights of other parties than the United States, 
in their claims upon or dealings with the de- 
fendant The plaintiffs, in adjusting his ac- 
counts at the treasury, and also in this action, 
proceed upon the assumption that he was 
clothed with the authority and responsibility 
of collector in respect to the government, so 
long as he continued to act in that capacity, 



without notice that his authority was re- 
scinded. In exacting from him, up to that 
period, the services and responsibilities of col- 
lector, under the law authorizing his appoint- 
ment, the plaintiffs must be held chargeable 
to him for all the rights and recompenses se- 
cured to him by thatiaw, until he became ap- 
prised that his powers had ceased. The plain- 
tiffs, by adopting the acts of the defendant 
between September 28, 1850, and January 14, 
1851, as official and as within his legal com- 
petency, have sanctioned them, and rendered 
them valid, in so far as the claims arising 
therefrom in favor of the defendant and 
against the United States are concerned. In 
that point of view, it may probably be deem- 
ed, that the first organization of the collec- 
tion districts in California, and the appoint- 
ment of the defendant as collector, remained 
in force until the act of September 28, 1S50, 
was put into execution. The act of March 
3, 1849, extended the revenue laws of the 
United States over the territory of Upper 
California. The object and effect of that 
law have not been abrogated or suspended by 
express legislation; and it is not to be pre- 
sumed that an interregnum in the adminis- 
tration of it was contemplated by congress in 
the enactment of the act of 1850— otherwise, 
there must have been a period in which no 
law for the imposition and collection of duties 
in that territory or state existed. The rea- 
sonable intendment would probably be, that 
the existing law was to remain in force until 
the new system or authority was put into 
operation in its place; and, in our opinion, 
the case of Cross v. Harrison, 16 How. [57 
U. S.] 164, recognizes and applies a like prin- 
ciple to facts essentially analogous to that 
feature of the present case. But, whether 
this be so or not we think that, in a transac- 
tion between the government and the collect- 
or, touching the adjustment of his accounts, 
the plaintiffs, by continuing an account with . 
him as an officer duly, acting under the law 
of 1849, have ratified those acts, and are 
concluded from denying his claim for a prop- 
er compensation therefor; and that the provi- 
sions of that act being the one under which 
his services were rendered, afford a certain 
and appropriate measure of that compensa- 
tion. 

It is to be observed that the act of Septem- 
ber 28, 1850, makes no different provision for 
the compensation of services rendered under 
the act of March 3, 1849, and cannot, accord- 
ingly, be construed as withdrawing the for- 
mer provision, and substituting a new one for 
the compensation of those services. If it be 
apposite to the subject, it takes away all 
allowances in that respect, for it transmutes 
the single collection district created by the 
act of 1849 into six districts, each having all 
the officers and authority of an independent 
collection district to each collector in which 
is appointed a specific compensation. There 
is no language in the act of 1850 indicating 
that any one of those allowances affords a 
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rule for determining the pay to which the de- 
fendant would he entitled for performing du- 
ties over the entire state; and, if the provi- 
sions of that act were in any way applicable 
to this case, the reason of the thing would 
seem to require that the whole amount allot- 
ted to the six collectors for the same terri- 
tory over which the authority of the defend- 
ant w T as exercised, should be allowed to him, 
rather than either of the separate sums des- 
ignated. We do not, however, propose to dis- 
cuss this point because we place our deci- 
sion on one of a broader bearing, and which 
renders this special topic unimportant. 

The defendant was placed in charge of an 
important service, in a remote section of the 
Union, and where notice of the cessation of 
his office was not and probably could not be 
made known to him before January 14, 1851. 
A public necessity accordingly existed for the 
continuance of his functions up to that peri- 
od. In performing those duties, he received 
and disbursed moneys, and charged and cred- 
ited them to the plaintiffs, in the capacity of 
collector. The treasury continued its ac- 
counts with him in that character. It not 
only debited him. as collector, with receipts, 
and credited him officially with payments, un- 
til January 14, 1851, but it carried forward 
the accountings in that character until Sep- 
tember £2, 1853. when the final balance was 
struck against him tor his official indebt- 
ment. This action is prosecuted to recover 
from him moneys collected officially and re- 
tained by him to cover credits which he 
claims in his character of collector; and the 
plaintiffs, under the facts, might be held, 
after so dealing with him, to be concluded 
from denying that he was collector de facto 
and de jure, under the act of 1849, until the 
time when his office w T as transferred to a new 
officer, on the 14 of January, 1851, and that 
he is entitled to compensation until that pe- 
riod conformably to the provisions of the act 
of March 3, 1849. The plaintiffs establish no 
legal title to the moneys demanded, except 
in subserviency to that principle. The treas- 
ury transcript would be nugatory as to all 
doings of the defendant out of office, and 
could afford no foundation for the recovery 
of a debt incurred by him after the passage 
of the act of September 28, 1850. The full 
rights of either party cannot be adjusted in 
this action on any footing other than the as- 
sumption that the act of 1849 virtually gov- 
erned the entire transactions until that of 
1850 was put in actual operation. 

We think, accordingly, that the defendant 
is entitled, on legal considerations, to retain 
from the various moneys in his hands as col- 
lector, the full compensation granted to him 
by the act of 1849. And it matters not, to 
the just determination of this cause, whether 
the decision be placed upon the ground that 
that act remained in force to this end, as be- 
tween these parties, or whether a propor- 
tionate part of the salary of $1,500, together 
with the fees and commissions which accrued 



between September 28, 1850, and January 14, 
1851, be adopted as measuring the quantum 
meruit of his services. We accordingly de- 
cide, that the defendant is entitled to be 
credited, on his accounting with the treasury 
department, with his salary at the rate of 
$1,500 per annum, and with the fees and 
commissions allowed by law, during the whole 
period in which he continued to perform the 
duties of collector in California; and we di- 
rect the special verdict to be entered accord- 

' ingly. 

' We proceed to dispose of the questions of 
law arising under the following finding of 
the special verdict: "And the jury further 

1 find, that the said James Collier, as such 
collector as aforesaid, during his said official 
term of service, seized, as forfeited to the 

, United States, certain liquors imported into 
the district of Upper California contrary to 
the revenue laws of the United States un- 
der such circumstances; and that, unless the 
want of a judicial proceeding to ascertain 

j and enforce such forfeiture, or the circum- 
stances herein or in the case to be stated, 

j shall be deemed an impediment to such 

1 right, he. the said James Collier, by virtue 

I of the ninety-first section of the act to regu- 
late the collection of duties on imports and 
tonnage, of 1799, would be entitled, as such 
collector, to one moiety of the said forfei- 
tures. The jury further find, that it being 
impracticable, without an expenditure which 
would have consumed the whole value there- 
of in costs, to institute any regular judicial 
proceedings touching such forfeitures, the 
said James Collier caused the said seized 
liquors to be sold; that the proceeds of such 
sales were ninety-four thousand seven hun- 
dred and four dollars and sixty-six cents; that 
the costs and expenses of storing, preserving, 
and selling said liquors, amounting to twenty- 
four thousand eight hundred and seventy- 
three dollars and eighty cents; and that the 
nett proceeds of said forfeited goods, which 
came to the hands of said James Collier, 
amounted to sixty-nine thousand eight hun- 
dred and thirty dollars and eighty-six cents, 
of which the said James Collier claims the 
one half, being the said sum of thirty -four 
thousand nine hundred and fifteen dollars 
and forty-three cents. And, whether the 
said James Collier is accountable to the 
United States for all or any part of the pro- 
ceeds of said liquors, or whether he is entitled 
to a credit, as collector, for the one moiety 
or half part thereof, being the last-mention- 
ed sum, is submitted to the court. In each 
of such seizures, the said James Collier ob- 
tained from some owner, or from the carrier, 
master, or consignee, or other most accessible 
person, acting as agent for the owner in the 
importation of said liquors, or having the 
charge and custody thereof for the ow T ner, 
a certificate, consent, or abandonment, simi- 
lar in character to the certificates of aban- 
donment which are inserted in the case as 
having been given in evidence on the trial. 
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He gave credit to the United States, in his 
periodical official returns to the treasury, 
for the across sums so received on such sales, 
charged the said costs and expenses, and re- 
turned the appropriate vouchers to the treas- 
ury department, which returns were receiv- 
ed* without objection by the treasury depart- 
ment, from time to time, during his entire 
official term; and he claims to be entitled to 
retain to his own use a moiety of the said 
nett proceeds. After the commencement of 
this suit, the secretary of the treasury, as- 
suming to act under the first branch of the 
fourth section of the act first above in this 
finding referred to, received applications on 
behalf of persons claiming to be owners of 
the said seized liquors, for remission of the 
said forfeitures, and made allowances to 
them, not as and for the proceeds of said 
sales, but as and for the cost or value of such 
liquors before their importation. A schedule 
of such allowances, with a statement of the 
amounts awarded or allowed as aforesaid, 
and of the amount paid out of the treasury 
of the United States under such allowances, 
and of the amounts remaining to be paid 
on demand and exhibition of power to receive 
the same, was given in evidence, is to be in- 
serted in the case, and is to be deemed a 
part of this verdict.*' 

We do not enter into the question whether, 
in the condition of things and under the 
exigencies stated in the special verdict at 
the time those moneys were received and 
paid into the treasury T)y the defendant, his 
proceedings constituted a legal forfeiture and 
disposal of the liquors seized and sold, or of 
their proceeds, as against the lawful own- 
ers. The precise question presented by the 
special verdict legitimately extends only to 
the inquiry, whether the United States have 
a right or title to the moiety thereof retain- 
ed by the defendant, which enables them to 
collect from him or control that moiety. 
The special verdict presents considerations 
sufficiently direct and weighty to show that 
the official conduct of the defendant in the 
course taken by him in respect to those liq- 
ors, was based upon intentions to subserve 
the rights and interests both of the United 
States and of the owners of the property, and 
to exonerate him from all charge of a wanton 
misapplication of his powers and authority; 
and it shows, moreover, that the treasury 
adopted and ratified, so far as it was com- 
petent for that department to do so, the acts 
of the defendant in that behalf. In this pos- 
ture of the case, it is not easy to produce 
any rule of law or equity which will enable 
the plaintiffs to disavow, at an after period, 
their approval of those acts, and hold the de- 
fendant responsible to them for the entire 
avails of the property. Nor are we satisfied 
that the United States acquired such title to 
the moiety retained by the defendant, as to 
enable them to maintain an action for its 
recovery against him. 

We have put the decision of this point on 



the facts before us showing that the owners 
of the liquors seized, or their agents, as- 
sented to the sales by the defendant without 
the intervention of any court of law, and 
have never withdrawn or repudiated such 
assent, and that the treasury department, 
with full notice that no recourse had been 
had to the courts of the United States in 
Oregon or Louisiana, to obtain condemnation 
and sale of the property, received, to the use 
of the United States, the one-half of the pro- 
ceeds of such sales, and entered the usual 
credits, in the accounts of the defendant, for 
such amount. 

The proceeding by the secretary of the 
treasury to restore those proceeds to the own- 
ers of the liquors, after this suit was com- 
menced, could not divest the right and title 
of the defendant to the one moiety which had 
been for a long period in his actual posses- 
sion, and was received, as between him and 
the plaintiffs, in a manner tantamount to 
that of a formal distribution of the proceeds 
after condemnation by order of court. The 
authority of the secretary of the treasury 
to remit forfeitures under the revenue laws, 
has been determined to embrace also the 
interests of the officers entitled to share in 
the forfeitures; and such authority to remit 
may be exercised after judgment of condem- 
nation. U. S. v. Morris, 10 Wheat. [23 U. 
S. 240; Id., [Case No. 15,816]. But the pow- 
er ceases after the share of the forfeiture 
is received by the collector for distribution 
among his co-officers. Id. As the collector, 
in this instance, acted without the co-opera- 
tion of a naval officer or surveyor, the entire 
moiety received by him was his legal share 
of the forfeiture, and is in his hands, with 
the same right on his part to the whole of 
it, that he would have possessed to his ali- 
quot part of it, if it had beeu required by 
law to be divided between him and other of- 
ficers. In our opinion, therefore, if the 
award of these moneys by the secretary of 
the treasury to the owners of the liquors 
seized, had been strictly in the form of a 
remission, under the authority of the first 
section of the act of March 3, 1797 (1 Stat. 
506), it would be inoperative and void as to 
the defendant, after the moneys had public- 
ly gone into his hands, and were held as 
his own property. The Hollen [Case No. 
6,60S]. 

The same principles would apply if the 
secretary of the treasury had acted under 
the fourth section of the act of September 
28, 1850, and had directed the technical re- 
mission of the forfeitures; and this without 
respect to any question as to whether, the 
seizure and confiscation having been anterior 
to the passage of that act, it was not neces- 
sary, under the proviso to that section, to 
show the seizure to have been improper on 
the part of the collector. 

Nor does it seem to us that a mere order 
of restoration of the proceeds of those forfei- 
tures to the former owners, at the discretion 
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of the secretary, without the concurrence of 
the defendant, or notice to him that such an 
order was applied for or was intended to be 
made, can he regarded as a remission, with- 
in the provisions either of the act of March 
3, 1797, or of that of September 28, 1850. 

We are of opinion, accordingly, that the de- 
fendant is entitled to retain the sum of 
.$34,915.43, being the moiety of such pro- 
ceeds, and to receive credit for the same in 
his accounts. 

The claim of the defendant to a credit of 
$12,300, being the one-half of the amount of 
bonds received by him for certain vessels and 
goods seized as forfeited, was disallowed by 
the treasury department. The special ver- 
dict as to that claim finds, "that the sum pur- 
porting to be secured by three certain bonds 
to the United States, set forth with the evi- 
dence in this case, taken by the said James 
Collier for seized vessels or goods delivered 
up, and which are in evidence, being the ves- 
sels or the cargoes of the Ocean, Callooney, 
and Lallah, was twenty-four thousand six 
hundred dollars; that the said bonds were 
returned by him, said James Collier, on leav- 
ing office, into the treasury department of the 
United States, and have not been collected, 
nor have any proceedings been had or at- 
tempted by the treasury department for the 
purpose of collecting the same; and they fur- 
ther find, that if .the said last-mentioned sum 
had been collected and received, the said 
James Collier would have been entitled to the 
sum of twelve thousand three hundred dol- 
lars, being the one-half part of the amount of 
the said bonds; and the said James Collier 
claims a credit for that amount in his ac- 
counts, the same having been disallowed." 

In our opinion, the defendant is not entitled 
to have those bonds regarded as money ac- 
tually paid into the treasury. They were not 
accepted by the treasury in satisfaction of the 
value of the property forfeited, so as to raise 
an equitable credit, on that footing, in favor 
of the defendant. He received the bonds and 
transmitted them to the treasury department, 
to be dealt with there under their authority 
and not under his; and, even a laches by the 
government, if one may be imputed to it, in 
not enforcing the bonds, would not authorize 
him to treat those securities as so much money 
received by the treasury. He gives no evi- 
dence that the obligors are or were responsi- 
ble sureties for the amount, nor that he de- 
manded any action on the part of the govern- 
ment to enforce payment of the bonds. No 
higher right to the value of the bonds can be 
claimed by the defendant, than he would have I 
possessed to the vessels or merchandise which | 
they represent, had such property been de- I 
tained, by order of the treasury department, j 
under arrest and without adjudication; and ' 
it is plain that the collector's right to a share 
in seized property applies only to the proceeds j 
obtained from its condemnation and sale, and 
in no way attaches to the property itself. 
There is no evidence before the court author- 



izing it to act upon those securities as money 
proceeds of the seized property. We are, 
therefore, of opinion, upon the finding of the 
jury, that this claim was properly disallowed 
by the department. 

The special verdict finds, "that of the mon- 
eys so received by the said James Collier, 
twenty-eight thousand dollars was received 
for the additional duties of twenty per cen- 
tum ad valorem, prescribed to be levied, col- 
lected and paid, by the eighth section of the 
act reducing the duty on imports and for oth- 
er purposes, passed July 30, 1S46, one-half of 
which sum the said James Collier claims as a 
credit in his accounts, the same having been 
disallowed." We consider the case of Ring 
v. Maxwell, 17 How. [58 U. S. I 147, as deter- 
mining that the sum so demanded by the de- 
fendant did not accrue from fines or penalties, 
but was composed of duties chargeable by law 
on the merchandise imported. Accordingly, 
I the defendant has no legal claim to that sum. 
] The special verdict finds, that "the said 
I James Collier, in rendering his said periodical 
accounts, charged himself, as a part of a lar- 
ger amount, with the sum of eight thousand 
one hundred and ten dollars and twenty-nine 
cents, received to the use of the United States 
by the deputy collector at Monterey, which 
forms a part of the debits so claimed against 
him by the United States in the several stated 
| accounts. The said sum was stolen from the 
said deputy collector without neglect or de- 
fault on his part, or on the part of the said 
James Collier, and the said James Collier, in 
the same account in which he returned the 
said last-mentioned sum as a charge against 
himself, claimed a credit per contra, against 
the United States, for the last-named sum 
thus stolen." 

The deputy collector at Monterey was not 
made subject to the removal or control of the 
collector of the district The collector had 
no other connection with his appointment than 
that of proposing him to the secretary of the 
treasury for his approbation; and the fourth 
section of the act of March 3, 1S49, secures to 
the deputy a compensation independent of 
the collector, and gives to him, in his section 
of the district the same standing, in respect 
to fees and commissions, as the collector had 
at San Francisco. This would rather render 
the deputy collectors in California agents of 
the government than of the collector person- 
ally. Whether this be so or not, the legal 
relation between public officers and their 
sworn assistants, even when they are acting 
directly in connection, is generally not that 
of master and servant, or principal and agent; 
and the liability of the official superior for de- 
faults of his assistants arises only in case of 
his own misconduct or neglect. Dunlop v. 
Munroe, 7 Cranch [11 U. S.] 242; Story Ag. 
m 321, 322; Bailey v. Mayor, etc., of New 
York, 3 Hill, 531; Wiggins v. Hathaway, 6 
Barb. 632. 

Even if the defendant stands in law respon- 
sible for the conduct and liabilities of the dep- 
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uty at Monterey, and is to be regarded as the 
holder, for the benefit of the United States, 
•of the funds purloined, still, it being found, 
by the verdict of the jury, that the money 
was stolen, the defendant, upon well-estab- 
lished principles of equity law, would be ex- 
onerated from all liability for them. Spence, 
Eq. Jur. 437, and cases there cited. 

In an action by the United States against 
a disbursing officer or agent or other individ- 
ual, for the recovery of moneys claimed of him, 
the defendant is entitled, on the trial, to the 
allowance of all equitable demands of his 
against the United States, if the same have 
been submitted to the proper accounting offi- 
cers of the government and disallowed by 
them. Act March 3, 1797 (1 Stat. 515, § 4); 
U. S. v. Wilkins, 6 Wheat [19 U. S.] 135; 
U. S. v. Jones, 8 Pet. [33 U. S.] 375; U. S. v.' 
Robeson, 9 Pet. [34 U. S.J 319; U. S. v. 
Hawkins, 10 Pet. [35 U. S.] 125. 

On the finding of the jury, the charge in 
question must be rejected from the account 
against the defendant. 

On a careful consideration of the whole case 
we shall order judgment to be entered therein 
to the following purport: 

1. The defendant is entitled, under the 
fourth section of the act of March 3, 1849, to 
a credit, as compensation for his services as 
collector, to $1,500 per annum, and the fees 
and commissions allowed by law, without 
limitation or restriction, from the date of his 
appointment under the said act, and during 
the continuance of his services as such col- 
lector, down to the 14th of January, 1851, 
when he surrendered the custom-house to T. 
Butler King, who then appeared and took 
possession of the same, and entered upon the 
-discharge of the duties of his office as col- 
lector under the act of September 28th, 1850, 
which organized the territory of California 
into sis collection districts, and provided for 
the appointment of a collector in each district. 

2. The defendant is not entitled to a credit 
for a moiety of the $28,000 received as addi- 
tional duties of 20 per cent, ad valorem, under 
the eighth section of the tariff act of July 30, 
1846. 

3. The defendant is not entitled to a credit 
for a moiety of the $24,600 'secured by bonds 
given upon the release of vessels seized for a 
violation of the revenue laws. 

4. The defendant is not liable for the $8,- 
110.29 charged against him, which was re- 
ceived by the deputy collector at Monterey, 
and which 'was stolen from him without de- 
fault on his part or that of the collector. 

5. The question of interest is reserved until 
the account is stated between the government 
and the defendant conformably to the princi- 
ples here settled. 

Subsequently, the case was submitted to the 
court upon the reserved question of interest, 
and upon an agreed exhibit of the counsel for 
the respective parties, showing that, upon the 
accounts stated conformably to the decision 
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of the eourt upon the merits, there was a bal- 
ance due to the defendant of the sum of $8,- 
110.29, being* the sum of money allowed to 
him by the special verdict as having been 
stolen from the deputy collector at Monterey; 
and the counsel were heard upon the question, 
whether either party was entitled to an allow- 
ance of interest upon any and which particu- 
lars of the account. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. We are of opinion 
that no interest be allowed to either party, 
and that a balance of $8,110.29, as uue to the 
defendant, be certified in favor of the defend- 
ant against the United States, according to the 
terms of the special verdict. 

In* the argument before the court in sup- 
port of the claim to interest, the counsel for 
the United States conceded that, according to 
the principles laid down in the opinion of the 
court on the case at large, the defendant had 
overpaid the government, unless he was 
chargeable with interest. The proposition 
maintained for the plaintiffs is, that the ac- 
count should, under the decision of the court, 
be stated as follows: 

Balance, as computed without in- 
terest, in the account made up on 
the 7th of March. 1S53 $216,712 43 

Deduct, by order of the cou^t: 

One-half of nett. pro- 
ceeds of seized liq- 
uors $34,915 43 

Commissions 63,250 05 

Money stolen at Mon- 
terey 8,110 29 

106,276 67 

$110,435 76 
Interest on this sum from January 
14, 1851, to 16th September, 
1853, at 6 per cent 17,721 8S 

$128,157 64 
Deduct payment, 16th September, 
1853 11S,546 05 

Balance $9,611 59 

It is admitted that, applying the payment 
of $11S,546.05 to the account, the debit side, 
independent of interest, is satisfied, with a bal- 
ance over in favor of the defendant; but it is 
contended that the balance of interest remain- 
ing unpaid forms, from the time of such pay- 
ment, a new capital, on which interest should 
be computed to the time of the judgment. On 
that hypothesis, the plaintiffs claim to be en- 
titled to judgment for $9,611.59. 

The jury find "that five several statements of 
the defendant's account were made up by the 
treasury department, and that the balance stat- 
ed as due from the defendant to the United 
States in each of said five accounts was not 
due, a less amount, if any thing, being in fact 
due, and that none of the said accounts, ex- 
cept the last, contained any claim for inter- 
est, and, in the last of said accounts, interest 
was claimed, as therein stated." The last 
statement there referred to was made up Sep- 
tember 22, 1853. This action was commen- 
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cod in May, 1852, upon the indebtedness char- 
ged in the account stated June T, 1851. 

It is at best questionable whether the comp- 
troller had any authority to restate and aug- 
ment the debit side of the account, at any 
time after the first statement had been adopt- 
ed and repeated hi the subsequent treasury 
statements of September and December, 1851, 
and March, 1853. Ex parte Randolph [Case 
No. 11,558]; U. S. v. Kuhn [Id. 15,545]. More 
particularly would the right of accounting offi- 
cers to change the treasury statement, by add- 
ing a claim of interest, after a payment had 
l>oon received from the defendant which over- 
paid the principal really due upon the account 
as it stood when the payment was made, be 
open to exception; for, it is the addition of 
interest to the demand after the 10th of Sep- 
tember, 1S53, when the defendant paid into 
the treasury $118,546.05, which produces the 
balance of $9,011.59, claimed to be duo on the 
statement of September 22, 1853. The tech- 
nical objection to varying the account is, that 
it creates a new cause of action after suit 
brought; but, one more vital to it on the 
merits is, that the treasury department acts 
in a judicial capacity in determining the char- 
ges to which the defendant is subject, and is 
not competent to vary that adjudication sub- 
sequently, to his prejudice. The decision of 
the department, within the rules prescribed 
for the exercise of its powers, is, in effect, 
final. V. S. v. Jones, 8 Pet. [33 U. S.] 375. 
Wo think, therefore, that the plaintiffs are 
not entitled to set up a charge of interest made 
in the restatement of the defendant's account 
on the 22d of September, 1853, and to renew 
that charge in this action. 

But, if this objection is disregarded, and the 
right to interest is placed upon the footing 
that the defendant is liable, under the direct 
provisions of the first section of the act of 
March 3d, 1797 (1 Stat. 512), for the settle- 
ment of accounts between the United States 
and receivers of public money—or on the gen- 
eral principle of law. that a running account 
is to be deemed liquidated, so as to form a 
basis of liability for interest, from the time of 
its adjustment and statement at the treasury 
— or on the ground that a trustee is charge- 
able with interest on all sums in his hands, 
from the time they are received until they 
are paid over or applied to the use of the ces- 
tui que trust— the plaintiffs, in our opinion, 
fail to bring this case within the purview of 
either of those principles. 

The statute subjects a receiver of public 
money to the payment of interest thereon, if 
he "shall neglect or refuse to pay into the 
treasury the sum or balance reported to be 
due to the United States upon the adjustment 
of his account." Act March 3. 1797, U (1 
Stat. 512). The imposition of interest is made 
by the statute dependent on the refusal of the 
delinquent to pay into the treasury the sum 
or balance reported to bo duo. Upon the find- 
ing of the jury by their special verdict, the 
sum or balance reported to bo due in the five 



different adjustments and statements of the* 
defendant's account, was, in no instance, due; 
and this verdict relieves the defendant from 
the obligation to pay into the treasury either 
sum or balance reported to be due by him. 
It would be oppressive to exact a deposit of 
$791,0(55.31 in the treasury by the defendant, 
at the risk of his being subjected to the pay- 
ment of interest upon any balance which 
might chance to be reserved out of a vastly 
surcharged account, during the indefinite pe- 
riod in which the subject might be kept in liti- 
gation. 

There is strong reason for understanding the 
provisions of the act as being directed against 
wilful defaulters, whose delinquency is made 
clear. Interest in the nature of a penal in- 
fliction may then be carried into the account 
and enforced against them. This is not the 
] position in which the defendant is placed by 
! the proofs. There was no delinquency on his. 
j part in bringing his accounts to an adjustment. 
The evidence is full to show that his accounts 
and vouchers were promptly transmitted by 
him to the treasury department, and that the 
department was beset by himself personally* 
by his agents, and by correspondence, from 
the date of his return from California, with 
importunate urgency, to bring his accounts to 
an adjustment. The impediment to the com- 
pletion of the accountings was in no respect 
with him. The fluctuations of balances in the 
successive statements, descending and ascend- 
ing, between $791,005.31 and $181,797, and 
finally resting at $216,712.43, upon which he 
paid into the treasury $8,110.29 more than is 
found to be due to the United States, resulted 
from the varying views, among the account- 
ing officers, of the proofs, which, from the be- 
ginning, had been one and the same before 
them. We do not wish to be understood as 
saying that, if the suit had been brought up- 
on the statement of March 7, 1S53, a jury 
might not, in passing upon the rights of par- 
ties embraced in a complicated and indeter- 
minate state of accounts, have awarded inter- 
est on the sum paid in September, 1853. and 
which was found sufficient to extinguish the 
debt. But, in our judgment, the treasury 
statement so made up, is not to be accepted 
as a liquidated adjustment, fixing an indebt- 
edness upon the defendant, and stands in law. 
when in contestation, and found to be grossly 
erroneous, no more privileged to claim inter- 
est, than running demands between parties, 
consisting of moneys advanced on one side and 
disbursements and services upon the other. 
AVe consider the accounts as open and run- 
ning, in effect, until the plaintiffs and the de- 
fendant accepted the one of the 7th of March. 
1853, made up during the pendency of the ac- 
tion, as that upon which the rights of the 
parties were to be determined. This charge 
was fully satisfied and extinguished by pay- 
ment, and, had it included a charge of inter- 
est, wo should have considered the plaintiffs 
entitled to interest, from the time the balance 
was ascertained, until its discharge. As thai 
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account contained no such charge, and no un- 
dertaking of the defendant to pay interest is 
proved, we place the demand on the same 
ground of an unliquidated account, which it 
previously held. 

To have our conclusions distinctly appre- 
hended, it is proper to observe, that the plain- 
tiffs gave in evidence, in support of their ac- 
tion, no other adjusted statement of the de- 
fendant's accounts than the one first made up, 
that of June 7th, 1851, and that the subse- 
quent statements were given in evidence by 
the defendant. 

This case was taken to the supreme court by 
writ of error, and the judgment of the circuit 
court was affirmed by :i divided court. For 
that reason, the case does not appear in the 
Reports of the Supreme Court 
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UNITED STATES v. COLLINS et al. 

[4 Blatchf. 142; i 21 Law Rep. 37.] 

Circuit Court. S. D. New York. April 1, 1858. 

Judgment — Execution Sale — Mortgages— In- 
junction — Government Contract to 
Carry Mail— Liens. 

1. Under the facts of this case, the govern- 
ment of the United States had no right to with- ! 
hold from a party who had contracted with it to I 
perforin a mail service by sea, a portion of the t 
pay provided for by the contract. ; 

2. Under Act .Tune 27, 1848 (9 Stat. 241), the 
power of the postmaster general to impose a fine \ 
on a contractor for the transmission of mails to I 
and from foreign countries, for any unreasonable , 
or unnecessary delay in the departure of the , 
mails, or in the performance of the trips, is lim- 
ited to the cases and for the causes specified in > 
the act. , 

3. A recommendation made by the postmaster 
general to the secretary of the navy, to make a 
deduction from the pay of a contractor, on the 
ground that a portion of the service was per- 
formed by a steamer not of the class stipulated 
for in the*contrr ct, is not the imposition of a flm*, 
within the terms of that act. 

4. Where the creditor of a steamship com- 
pany was proceeding to sell its steamers under 
an execution issued by a state court, and the 
government of the United States applied to this 
court to restrain such sale, on the ground that 
it had hens on the steamers, under chattel mort- 
gages for advances made to build them, and a 
sale under the mortgages required a prior notice 
of six months: Held* that the rights of the ex- 
ecution creditors were superior to those of the 
government, so far at least as to allow them to 
sell the vessels subject to the lien of the govern- 
ment. 

5. Whether the granting by this court of an 
injunction to stay such sale, is not forbidden by 
section 5 of the act of March 2, 1793 (1 Stat. 
334), which prohibits the courts of the United 

' States from granting an injunction to stay pro- 
ceedings in any court of a state, quere. 
[Cited in Tick Wo v. Crowley, 26 Fed. 208.] 

This was an application for a provisional 
injunction against [Edward K. Collins] Wil- 
liam Brown and others, creditors of the 
New York and Liverpool United States Mail 
Steamship Company, who had obtained judg- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



ments upon their demands against that com- 
pany, in the courts of the state of New 
York, and had issued executions thereon to 
the sheriff of the city and county of New 
York, to restrain and prevent the sale, under 
such executions, of the mail steamers At- 
lantic and Baltic, upon which vessels it was 
claimed that the United States had liens, 
under certain deeds of trust or chattel mort- 
gages, for moneys advanced towards build- 
ing and completing those vessels. 

Theodore Sedgwick, Dist. Atty. 
Charles O'Conor, Francis B. Cutting, and 
Clarkson N. Potter, for defendants. 



HALL, District Judge. It is not alleged 
that the judgments upon which the execu- 
tions were issued were fraudulently obtain- 
ed, or that there is any reason to doubt, that 
the demands upon which they were render- 
ed, were legally and justly due to the plain- 
tiffs in such executions. Indeed, no collusion 
whatever is alleged, and neither fraud nor 
bad faith is imputed to any of the defend- 
ants. The claim of the United States is bas- 
ed on the allegation, that they have a lien 
for advances upon the steamships named; 
and the equitable ground upon which the 
motion for an injunction is based, may be 
very briefly stated, in the very language of 
the bill. That language is as follows: "And 
the plaintiffs further show, that they have 
reason to believe, and do believe and appre- 
hend, that if the said steamships are sold, 
any purchaser or purchasers of the said 
steamships will have the power to remove, 
and may remove, the same out of the juris- 
diction of this court and of the United 
States, and in that case the plaintiffs would 
be wholly remediless." 

The defendants, by their affidavits and by 
other papers read in opposition to the mo- 
tion, strike at once at the foundation of the 
plaintiffs* rights, and insist that there is no 
longer any legal or equitable lien upon the 
Atlantic and Baltic, under the deeds of trust 
or chattel mortgages, because the lien for 
such advances has been, or should be, fully 
cancelled by the secretary of the navy. That 
officer has, as they allege, withheld from the 
owners of such steamships an amount due 
to them for mail service rendered to the 
government, much larger than that now 
claimed by the United States; and they pro- 
duce a copy of an opinion of Mr. Attorney 
General Black, dated June 4th, 1S57, and 
given at the request of the secretary of the 
navy, in which, after an elaborate examina- 
tion, he decides that, upon the case present- 
ed to him, and which certainly was not a 
stronger one against the government than 
that presented upon this motion, the amount 
now claimed by the steamship company was 
improperly, and without authority, withheld. 
After a careful reading of this opinion of 
the attorney general, I cannot but assent to 
his conclusion, that the deductions made 
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from the sums claimed by the steamship 
company for mail service, have not been 
legally made. 

Perhaps I might properly refuse the in- 
junction in this case without stating any rea- 
sons for my judgment beyond those furnish- 
ed by the very full and elaborate opinion of 
the learned attorney general; and certainly 
a court of equity should require very clear 
and satisfactory evidence that the attorney 
general had mistaken either the facts or the 
law of the case, before interposing, by in- 
junction, to prevent the due execution of the 
final process of another court, issued in be- 
half of an honest creditor, to enforce his ad- 
j udicated and admitted rights, upon the 
mere ground that the execution of such pro- 
cess, and the enforcement of such rights, 
might possibly, or would probably, prevent 
the government from taking legal or other 
proceedings to enforce a claim which its 
highest law-officer had deliberately declared 
to be unfounded. It niay, however, give 
more satisfaction to the parties and their 
counsel, if I state some of the reasons on 
which I base my opinion. 

It is unnecessary to state in detail the terms 
of the original contract for the building of 
the steamships which have been known as 
the steamships of the Collins line, or even | 
to give at length the deeds of trust, or chat- 
tel mortgages, under which the United States 
now claim. It has not been contended that 
the bill in this case can be sustained upon the 
ground that there has been a failure to per- 
form the agreements contained in the orig- 
inal contract, and that the government has f 
become entitled to an uncertain sum by way 
of damages; and the claim now made by 
the government is based entirely upon the 
assumption that there is a balance due the 
United States for the moneys advanced un- 
der such deeds of trust, or chattel mortgages. 
Those deeds of trust were severally intend- 
ed as security for the advances made under 
them in pursuance of an act of congress au- 
thorizing such advances, and requiring the 
repayment thereof to be secured by a lien on j 
such ships, in such manner as the secretary ' 
of the navy should require. They have been 
regarded as mortgages, as they are in sub- 
stance; and it is alleged in the bill that they 
have been duly and annually filed in the 
office of the register of the city and county 
of New York, as required by the laws of 
New York, to make them valid and continu- 
ing liens, as chattel mortgages, against judg- 
ment creditors and subsequent incumbran- 
cers. By the first of those deeds of trust, 
the then owners of the steamships Pacific 
(since totally lost at sea) and Atlantic, did 
bargain, sell and convey the said steamships, 
with all their tackle, apparel and furniture, 
to the trustee therein named, upon trust, 
nevertheless, that the said owners were to 
retain the possession of such steamships, 
and employ them s n carrying the mails, &c; 
and if, after the expiration of one year from 



the commencement of their employment in 
the mail service, under the existing contract 
with the United States, being required there- 
to in writing by the secretary of the navy, 
they should fail to repay in money, or to refund 
out of their compensation for mail service, 
for one year, or out of the value of said ves- 
sels, if, before the expiration of one year, 
they should be taken into the service of the 
United States, such outstanding balances as 
might be due on account of such advances, 
and the interest thereon, then the said trus- 
tee, being required so to do by the secretary 
of the navy of the United States, should, 
after advertising, for six months, in two 
newspapers published in the city of New 
York, the time and place of such sale, pro- 
ceed to sell at public auction, for cash, the 
said steamships, &c, and. out of the proceeds 
of said sale, pay, first, the expenses of ex- 
ecuting such trust, and secondly, such unsat- 
isfied balances of advances, &c. This is the 
substance of the provisions of that deed of 
trust, so far as the same appear to me to he 
material to the questions presented upon the 
present motion; and the provisions of the 
deed of trust in regard to the Baltic, though 
somewhat different in form and language, 
are, in substance, very nearly the same. By 
those provisions, the rights and the rem- 
edies of the United States as against the ves- 
sels are precisely declared and limited; and, 
although it may now be seen that more sum- 
mary proceedings for enforcing the repay- 
ment of the advances, by the sale of the 
ships mortgaged, would be more beneficial to 
the United States, if its claim for the large 
balance now demanded could be sustained, 
a court of equity cannot reform the contracts 
and introduce provisions which were never 
assented to by the parties, or intended by 
them to be embraced therein. 

The United States insist that there is a 
balance of $115,500 due for advances made 
under those deeds of trust; and the defend- 
ants insist that there is a larger amount due 
to the steamship company for mail service 
in the year ending on the 31st March, 1857, 
which they are entitled to set-off, and which 
the government is legally and equitably bound 
to set-off, against the balance now claimed, 
so far as such set-off may be necessary, in 
order to extinguish the alleged indebtedness 
to the government The government, on the 
other hand, insists, that the secretary of the 
navy has fully paid for the mail service ren- 
dered, and that nothing is now due therefor. 
The mail service for which compensation is. 
so claimed, was agreed to be rendered by a 
contract made with the secretary of the navy, 
by which Collins and his associates agreed 
to build certain steamers— each to be of at 
least two thousand tons burthen and one 
thousand horse power— and with such steam- 
ers to carry the mails between New York 
and Liverpool, according to the terms of the 
contract. The mail service required to be 
performed by the contract, and the compensa- 
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tion therefor, were afterwards increased in 
pursuance of subsequent acts of congress, and 
the five steamers provided for in the contract, 
were, it is conceded, built by Collins and his 
associates, and those claiming under them, 
and were accepted by the navy department 
as having been built in compliance with the 
contract. Unfortunately, however, two of 
the steamers have been lost at sea. No fault 
has been imputed to Collins or his associates, 
in respect to either of those losses. In con- 
sequence of the loss of the Arctic, and the un- 
explained delay in the arrival of the Pacific 
—justifying the belief that she had gone 
down at sea— the owners of the remaining 
steamers were unable to transport the mails 
to and from Liverpool and New York in such 
steamers as were, by the contract, to be em- 
ployed in that service. Under these circum- 
stances, Mr. Collins, on the 17th of March, 
1856, applied to the secretary of the navy, 
and solicited "permission to take a steamship 
to supply the place of the Pacific," and asked 
a telegraphic dispatch in reply. A favora- 
ble answer was communicated by telegraph, 
and, oh the 22d of the same month, Mr. Col- 
lins inclosed to the secretary of the navy a 
duplicate of his letter of the 17th. and inform- 
ed him that, in accordance with his tele- 
graphic dispatch, they had chartered the 
Ericsson. In the same letter, he requested 
the secretary to write him confirming the 
telegraphic dispatch. On the 24th of the 
same month, and in reply to Mr. Collins' 
letter of the 22d, the secretary, having been 
thus apprised of the character of the Eric- 
sson for the purpose of supplying the place of 
the Pacific, in the transportation of the mail, 
wrote to Mr. Collins as follows: "Navy De- 
partment, March 24th, 1856. Sir: In reply 
to your letter of the 22d instant, the depart- 
ment hereby confirms its dispatch to you by 
telegraph on the 19th instant, consenting to 
your supplying the place of the Pacific by 
substituting another steamship. Very re- 
spectfully, your obedient servant, J. C. Dob- 
bin. E. K. Collins, Esq., No. 56 Wall Street, 
New York." On the ISth of April, 1S56, Mr. 
Collins again wrote to the secretary of the 
navy, advising him of the launch of the 
Adriatic, and asking permission, in the event 
of the non-arrival of the Pacific, to substi- 
tute another steamer in her place, until the 
Adriatic should be ready for sea; and, on 
the 21st of the same month, the secretary 
wrote the following, in reply: "Navy Depart- 
ment, April 21st, 1856. Sir: In reply to 
your letter of the 18th inst, the department 
consents to the substitution of another steam- 
ship, in the place of the Pacific, supposed to 
have been lost, until the Adriatic is ready to 
be placed on the line. Very respectfully, 
your obedient servant, X C. Dobbin. E. K. 
Collins, Esq., No. 56 Wall Street, New York." 
This correspondence is, in my judgment, 
sufficient evidence of the unqualified and un- 
conditional consent of the secretary of the 
navy, that the Ericsson, or some other steam 
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vessel, competent to the performance of the 
mail service required of a vessel of the Col- 
lins line, should be substituted for the lost 
Pacific, in the performance of mail service,, 
not only for the trip referred to in the first 
letter of Mr. Collins and the telegraphic dis- 
patch in reply, but also until a reasonable 
time to prepare the Adriatic for sea had 
elapsed. It is idle to suppose that the sec- . 
retary intended to require that the service 
should be performed by a steamship built in 
pursuance of the original contract for such 
mail service, or equal in all respects to the 
other vessels of 1 the Collins line; for it is 
safe to assume, upon the affidavits read and 
the admissions made by the district attorney 
upon the argument— and it might almost be 
assumed as a matter of public history, of 
which the court was bound to take judicial 
notice— that the secretary, as well as Mr. 
Collins, well knew no such vessel could be 
obtained for the service. If, then, it was in- 
tended to qualify such consent by a condition 
that a reduction in the amount of mail-pay 
should be submitted to, at the discretion of 
the postmaster general, or the secretary of 
the navy, or otherwise, the condition should 
have been expressly and distinctly made. 

I shall not stop to inquire whether the 
secretary of the navy had authority to con- 
sent to this substitution for the purpose of 
mail transportation, but shall assume, as the 
postmaster general, the secretary of the navy, 
the attorney general, and the accounting offi- 
cers of the treasury appear to have assumed, 
that he had such authority. Upon that as- 
sumption, large sums have already been paid 
for the mail service rendered by the Ericsson, 
and the authority of the secretary to make- 
file arrangement was not questioned on the 
argument The claim on the part of the gov- 
ernment is not that the parties represented 
by Mr. Collins were not entitled, under their 
contract, to payment for such services, but 
that the government, or its officers, have a 
right to make a reduction from the stipulated 
compensation, or to impose a fine or penalty 
upon the contractors, upon the ground of in- 
ferior service, or delay, in the transportation 
of the mails. It is conceded that no provi- 
sion, in the original or any subsequent con- 
tract, authorizes, either expressly or by nec- 
essary implication, the deduction made, or 
the imposition of any fine or penalty, under 
the circumstances of the present case; and, 
the contract having expressly provided that 
there should "be a forfeiture of the pro rata 
pay for the trip, either from New York to 
Liverpool, or from Liverpool to New York, 
when the trip is not made and the mails de- 
livered," and having fixed no time within 
which the trips should be run, a forfeiture or 
deduction because one steamer was fourteen 
days making a trip, whilst another was able 
to make it in twelve, would not, of itself, 
subject the contractors to either fine, penalty 
or forfeiture. If these contracts and this cor- 
respondence were the contracts and corres- 
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poudenee of private pa rties, I should cer- 
tainly hold that the full amount of mail-pay 
might be legally claimed for each of the 
trips of the Ericsson, and the same measure 
of justice must be applied between the gov- 
ernment and its contractors as between pri- 
vate parties to like contracts. 

It was, however, very ably argued by the 
learned district attorney, that the deductions 
made were made under the provisions of the 
act of congress approved June 27, 1848 (9 
Stat. 24t); and that, that statute having 
vested in the postmaster general the power 
to impose tines on contractors at his discre- 
tion, subject only to the limitations pre- 
scribed in the act. his action was conclusive, 
and could not be reviewed in a court of law 
or equity. And it was insisted that the 
learned attorney general had omitted in his 
opinion, to refer to the provisions of that act; 
and that, therefore, the claim of the govern- 
ment might be sustained, and the injunction 
asked for might be granted, without repu- 
diating the principles of the attorney gener- 
al's opinion. It was also insisted, that the 
postmaster general's action w r as conclusive 
upon the parties and upon the court, and that 
he had the power of considering and deter- 
mining, in the absence of the parties to be 
affected by his decision, and without appeal, 
not only the amount of fine or reduction, but 
whether the circumstances of the particular 
case justified the exercise of the power to 
impose a fine, or order a deduction, under the 
provisions of the act. 

Waiving entirely the discussion of the ques- 
tion whether the congress of the United 
States can, by law. change^ the terms of an 
existing contract to which the United States 
government is a party, and not stopping to 
inquire whether the doctrine of this court, 
that one who invokes the exercise of its equi- 
table jurisdiction must himself do equity, 
may or may not be applicable to the case, and 
not considering that this court, as a court of 
equity, does not lend its aid to enforce penal- 
ties and forfeitures, although it may, perhaps, 
relieve against penalties when they have 
been imposed under a mistake in regard to 
the facts of the case, and the parties inter- 
ested have not been afforded an opportunity 
to be heard in opposition, there is, I think, a 
conclusive answer to the argument of the 
learned attorney for the United States. That 
answer is. that no fine has ever been im- 
posed under the provisions of the act re- 
ferred to; and, probably, for the simple rea- 
son, that no case has arisen justifying such 
action on the part or the postmaster general. 
The act referred to enacts, that, "to secure 
the regular transmission of the mail to and 
from foreign countries, the postmaster gener- 
al be and he is hereby authorized and re- 
quired to impose fines on contractors, for any 
unreasonable or unnecessary delay, in the de- 
parture of such mails, or in the performance 
of the trip; provided, that the fine for any- 
one default shall not exceed one-half of the 



contract price paid for the trip." Now, the 
whole action of the government assumes, 
that the trip was made by the Ericsson un- 
der the contract with Collins and his asso- 
ciates, and, if I am right in the conclusion, 
that the secretary of the navy, on behalf of 
the government, unqualifiedly and uncondi- 
tionally consented to the substitution of that 
vessel for the Pacific, in the performance of 
the mail service required under the existing 
contract, the only question remaining open, 
and certainly the only one so far as the right 
to impose a fine under this statute is con- 
cerned, is. whether there was unreasonable or 
unnecessary delay in the departure of the 
mails sent by the Ericsson, or in the perform- 
ance of her trips. No such delay has been 
shown. It has not been pretended that the 
mails did not depart at the proper time, nor 
has it been insisted that the Ericsson was 
not run with reasonable rapidity- Indeed, it 
was shown by affidavit, and virtually con- 
ceded, that the contractors, or those claiming 
under them, had procured as good a steamer, 
in respect to speed, size, &c., as could be 
procured for the service, and had, in good 
faith and with' commendable energy, dili- 
gence and skill, earnestly endeavored to car- 
ry out their contract. There was. therefore, 
no case for the exercise of the power of the 
postmaster general under the act, and it is 
clear that he never, either in form or sub- 
stance, assumed to exercise it in the case of 
the trips of the Ericsson, at least so far as 
the facts have appeared upon the hearing of 
this motion. The power to impose a line is 
limited to the cases and for the causes speci- 
fied in the act; and the power, though an 
administrative power, is so far judicial in its 
character, that it must appear that the officer 
clothed with the power has assumed to ex- 
ercise and has in fact exercised it. It must, 
therefore, appear that the postmaster general 
has imposed a fine for the prescribed cause- 
that he has completed the exercise of the 
power in the particular case, not that he has 
advised the head of another department to 
make a deduction from the pay of a con- 
tractor, on the ground that an inferior serv- 
ice has been performed. 

In this case, no order or adjudication of the 
postmaster general imposing a fine has been 
shown, and the only evidence of the action 
of the postmaster general, which has been 
furnished on this hearing, is a copy of a let- 
ter addressed by that officer to the secretary 
of the navy, under date of June 30th, lSr>iJ, 
and the statement, in the opinion of the at- 
torney general, that such a letter was at that 
time addressed by the postmaster general to 
the secretary. That letter is in the following 
words: "Post-Office Department, Washing- 
ton, June 30th, 1850. Sir: The certificates 
on the files of this department show that the 
Collins line of steamers have performed 
twelve trips between New York and Liver- 
pool, carrying the United States mails, (six 
outward from New York and six inward,) 
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from the 23d of April to the 22d June, 1856, 
inclusive. Four of these trips (two outward 
and two inward) having been performed by 
the Ericsson, an irregular steamer, and not 
of the class stipulated for in the contract, I 
advise, by reason of the inferior service which 
has been given, that there be allowed $15,- 
000 per round trip, or $30,000 for the four 
trips performed by the said "steamer. The 
prices paid by government for each round 
trip performed by the Bremen line is $10,- 
606.66, and by the Havre line $12,500, and 
fifteen thousand dollars a round trip is there- 
fore considered a liberal compensation for the 
Ericsson. It is, therefore, recommended, that 
the sum of thirty-six thousand dollars ($36,- 
000) be deducted from the mail-pay of the 
present quarter. I am, very respectfully, 
your obedient servant, James Campbell. The 
kon. J. C. Dobbin, Secretary of the Xavy." 
It will be observed, that the postmaster gen- 
eral, in this letter, entirely fails to notice the 
important fact, that the Ericsson had been 
unconditionally substituted for a regular 
steamer of the Collins line, in the perform- 
ance of this mail service, by the consent of 
the secretary of the navy. A fact so impor- 
tant to the recommendation made would, as 
it strikes me, have been referred to by the 
postmaster general, if it had been within his 
official knowledge; and, if such fact had 
been duly considered by him, it is not prob- 
able that such a recommendation would have 
been made. But a more important feature 
of this letter is to be noticed. That is, that 
the postmaster general does not state that 
there has been any unreasonable or unneces- 
sary delay in the departure of the mails, or 
in the performance of any trip; that he does 
not state that he has imposed or intends to 
impose any fine for any such delay; that he 
only advises and recommends that the secre- 
tary of the navy allow $30,000 for the two 
round trips performed by the Ericsson, de- 
ducting $30,000 from the contract price of 
such trips; and that he bases such advice 
and recommendation, not on the ground of 
unreasonable or unnecessary delay, but on 
the ground of the inferior service given, the 
trips having been performed by an irregular 
steamer, not of the class stipulated for in the 
original contract. The fact that he did not 
.assume or attempt to exercise any power 
conferred by the act of 1848 before alluded 
to, is sufficiently evidenced by these circum- 
stances, and by the fact that the deduction 
recommended exceeded by $3000 the highest 
tine which he could have imposed under that 
act It appears, from the opinion of the at- 
torney general, that this letter of the post- 
master general was sent from the navy de- 
partment to the fourth auditor without any 
direction or remark, and that the auditor 
struck off $36,000 accordingly. A like simi- 
lar deduction, on substantially the same 
grounds, was afterwards made. 

When this action of the postmaster gen- 
-eral was made known to Mr. Collins, he ad- 



dressed a letter to the secretary of the navy, 
remonstrating against the deduction, insist- 
ing that the substitution of the Ericsson had 
been consented to without any intimation 
that the government would withhold any 
part of the mail-pay. and stating that, hav- 
ing acted upon the absolute permission to 
employ another steamer, without any terms 
or conditions being imposed, he trusted that 
the secretary would reconsider the matter 
and direct the balance of the last quarter to 
be remitted. On the 16th of the same 
month, Mr. Collins transmitted to the secre- 
tary of the navy a duplicate of his letter of 
July 5th, and requested an early reply. On 
the 17th, the secretary of the navy acknowl- 
edged the receipt of the last-mentioned two 
letters, and added: "No reply has been giv- 
en to the first, because it is still under the 
consideration of the department. When the 
matter has been decided, you shall be in- 
formed of the result." It is shown, by af- 
fidavit, that no notice that the matter had 
been finally decided by the navy department 
has ever been given. The attorney general's 
opinion shows that it was pending before 
him as late as June 4th, 1857, on which day 
—some months after Mr. Secretary Dobbin 
had left the department— he gave an opinion 
in favor of the contractors; and no evi- 
dence has been furnished that any final de- 
cision has since been made by the secretary 
of the navy. If such a decision has ever 
been made, the neglect to give the promised 
notice to Mr. Collins has probably been oc- 
casioned by the retirement from office of the 
secretary who promised to give the notice, 
and by the circumstance that the fact that 
such a promise had been made had never 
been communicated to his successor. It will 
thus be seen— although the fact, in a legal 
point of view, may not be of much sig- 
nificance—that there is no direct evidence 
that the secretary of the navy has not con- 
curred, or will not concur, in the opinion of 
the attorney general. 

Xor has.it been shown that the secretary 
of the navy has, in writing, required Col- 
lins and his associates, or those claiming un- 
der him, to refund the balance now claimed 
on account of advances made on said steam- 
ships, in money, or out of the compensation 
due for mail service, as required by the pro- 
visions of the deeds of trust before referred 
to— the letters of the district attorney, writ- 
ten under the instructions of the secretary 
of the navy, not being a strict and technical 
compliance with the conditions of the deeds 
of trust. But I do not choose to rest my de- 
cision upon any technical ground, being en- 
tirely satisfied that the defendants have a 
right to insist that there is a larger sum due 
for mail service than that yet remaining un- 
paid on account of the advances secured by 
the trust deeds,. and also to insist, in this 
court, that one claim shall be set off against 
the other. 

If. however, I could reach the conclusion 
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that there would still be a balance due to 
the government, upon the equitable adjust- 
ment of its accounts with the Collins line, 
I should be unable to find any solid ground 
on which to rest a decision in favor of the 
United States, upon the present motion. The 
execution creditors have a present right to 
proceed to sell the Atlantic and Baltic, sub-, 
ject to the lien, if any, which the govern- 
ment has thereon; and, if that lien is good 
and valid as against those execution cred- 
itors, a sale under such executions must 
necessarily be subject to such lien. The ex- 
ecution creditors have a present right to 
sell under their executions. Such is the rem- 
edy given them by law. The United States 
have at best but a right to sell after a no- 
tice of six months, according to the express 
terms of their contract. Both are strictly 
legal rights. Certainly the rights, and even 
the equities, of the execution creditors, 
would even then be superior to those of the 
United States, so far, at least, as to allow 
them to sell the steamships, subject to the 
liens of the government. That they may be 
sold to some unknown person, that such per- 
son may possibly take them beyond the ju- 
risdiction of the United States, and the ex- 
istence of a vague fear that the claim of the 
United States may be endangered thereby, 
is no sufficient ground for postponing the 
claims of the execution creditors until the 
expiration of the six months required to 
perfect a sale under the deeds of trust or 
mortgages. This court cannot order a pres- 
ent sale of the steamers under the deeds of 
trust, and the neglect of the United States 
to provide, by those instruments, for a more 
summary proceeding to enforce their rights, 
and for taking possession of the property, 
upon a failure to repay the advances according 
to the terms of the contract, furnishes no 
equitable ground for relief against the ex- 
ecution creditors, whose rights, such as they 
are, are absolute and may be legally and 
equitably carried into immediate execution. 
I am, therefore, entirely clear, that the Unit- 
ed States have shown no equities superior 
to those of the execution creditors, and that 
they are not entitled to the injunction prayed 
for. 

It must not be supposed that, in thus ex- 
pressing a decided and confident opinion 
against this motion, I intend to intimate that 
it was improper to present this case for the 
consideration of this court. The questions 
presented are judicial in their character, 
and properly belong to the courts of the 
United States; and the head of an executive 
department and the district attorney may, 
therefore, well decline, in a case of the mag- 
nitude and importance of that presented Dy 
the bill in this case, to take the responsibil- 
ity of deciding, as administrative officers, 
against a claim of the United States which 
can be readily made the subject of judicial 
investigation. 

It may be proper, also, to state, that if I 



had reached a different conclusion in regard, 
to the equities of the parties. I should have 
felt bound to ask an argument upon, and to 
have seriously considered, a question not 
raised at bar, before ordering an injunction 
in this case. Section 5, Act March 2, 1703 
(1 Stat. 334), prohibits the courts of the Unit- 
ed States from granting an injunction "to 
stay proceedings in any court of a state." 
This term "proceedings" may properly, and. 
I think, must necessarily, include all steps 
taken by the court, or by its officers, under 
its process, from the institution of the suit 
until the close of the final process of execu- 
tion which may issue therein. Cropper v. 
Coburn [Case No. 3,416]. But, as this ques- 
tion has not been argued, I do not rest my 
decision upon this ground. 

The motion for a preliminary injunction is 
denied. 



Case No. 14,835. 

UNITED STATES v. COLLINS. 

[1 Cranch, C. C 592.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1809. 

Bastardy — Witness — Likeness of Cuii.d to De- 
fendant — Confession — Judgment — 
Bond of Indemnity. 

1. The mother of a bastard is a competent wit- 
ness for the United States on an indictment of 
the supposed father, under the Maryland act of 
1781 (chapter 13), and may be cross-examined 
as to her connection with other persons. 

2. Evidence of a likeness of the child to its sup- 
posed father is not admissible. 

3. The confession of the defendant having 
been given in evidence, he was not permitted to 
give evidence of his declarations at the same 
time, that others also had had connection with 
her. 

4. The only judgment which the court can 
give upon a conviction under the statute is. that 
the defendant give security to indemnify the 
county from any charge for the maintenance of 
the child. 

5. The order for paying £30 a year can only be 
made by a justice of the peace, under the act of 
1796 (chapter 34). 

Indictment [against David Collins] for not 
supporting a bastard child, under the act of 
Maryland of 1781 (chapter 13). The mother 
was received as a competent witness, although 
she was to be relieved from the charge of 
maintaining the child, by convicting the de- 
fendant. 

Mr. Jones, for the United States, objected 
to the cross-examination as to her connection 
with others. 

THE COURT limited the inquiry to a pe- 
riod not more than twelve months nor less 
than six before the birth of the child. But 
permitted the examination within that period. 

THE COURT refused to admit the testimo- 
ny of witnesses to prove the likeness between 
the defendant and the child. . 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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The confession of Collins "being given in evi- 
dence against him, 

F. S. Key, for defendant, asked whether 
Collins did not at the same time say that oth- 
er persons also had had criminal conversation 
with her. 

THE COURT refused to permit the question 
to he put. 

The jury found the defendant guilty. 

THE COURT ordered the traverser to give 
security in $250 to indemnify the county; 
and for want of such security, committed him 
to the custody of the marshal. The next day 
he offered bail, and the counsel for the pros- 
ecution had inchided in*the condition of the 
recognizance a clause that the traverser 
should pay £30 per annum to the mother so 
long as she should have the custody of the in- 
fant; but the court ordered it struck out, that 
being a matter within the exclusive jurisdic- 
tion of a justice of the peace, under the Mary- 
land act of 1T9G (chapter 34). 



Case K*o. 14,836. 

UNITED STATES v. COLLINS. 

[2 Curt. 104.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1854. 

Seamex — Indictment for Flogging — Cruel and 
Unusual Punishment. 

Flogging is not "a cruel and unusual punish- 
ment/' within the meaning of the third section 
of the act of March 3, 1835 (4 Stat. 77G). The 
defendant should have heen indicted for beating 
and wounding the seaman. 

[Cited in Riley v. Allen, 23 Fed. 48; U. S. v. 
Trice, 30 Fed. 492.] 

This was an indictment against [Walter 
Collins] the master of a vessel of the United 
States, under the act of March 3, 1S35 (4 
Stat 77G), for inflicting on one of the crew 
a cruel and unusual punishment. The case 
opened by the district attorney -was that the 
defendant had inflicted the punishment of 
flogging, abolished by the act of September, 
1850 (9 Stat. 515). 

Dist. Atty. Brown, for the United States. 
Mr. Potter, contra. 

CURTIS, Circuit Justice. I do not think 
you can maintain this indictment by prov- 
ing the case opened. The act describes four 
distinct offences. Beating or wounding, im- 
prisoning, deprivation of suitable food and 
nourishment, infliction of any cruel and un- 
usual punishment. Each of these is a sub- 
stantive criminal act, when proceeding from 
malice, and without justifiable cause, and 
one of these offences cannot be properly de- 
scribed in the indictment by words used in 
the act of congress to describe another of- 
fence. If the defendant inflicted the punish- 
ment of flogging, from malice, he should 

i [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
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have been indicted for beating and wound- 
ing the seaman, not for inflicting a cruel and 
unusual punishment. That clause was not 
designed to include the punishment of flog- 
ging, which was not an unusual punishment 
when the act of 1835 was passed. On the 
contrary, it was the kind of punishment 
„ then most usual, and known to and sanction- 
ed by the law. However unjustifiably it 
may have been inflicted, it is not a kind of 
punishment against which these particular 
words in the act were directed, and conse- 
quently the defendant must be acquitted. 



Case BTo. 14,837. 

UNITED STATES v. COLLINS. 

RICH v. CAMPBELL. 

UNITED STATES v. GARDNER. 

[1 Woods, 499; 18 Int. Rev. Rec. 69; 5 Chi. 
Leg. News, 525; 5 Leg. Op. 93.] i 

Circuit Court, S. D. Georgia. April Term, 
1873. 

Jury — Selection op Grand Jury — Following 

State Practice — Selection by Commissioners 

— Incriminating Testimony — Officers. 

1. The act of congress of July 20, 1840 (5 
Stat., 394), prescribing: how jurors in courts of 
the United States shall be designated, does not 
require a minute adherence to the state practice 
on that subject by the United States courts. 

[Cited in Brewer v. Jacobs, 22 Fed. 234; U. 
S. v. Richardson, 28 Fed. 69.] 

2. It is not necessary, under said act, for the 
United States courts to employ state officers to 
perform for them any part of the duty of des- 
ignating jurors. They may and should impose 
that duty entirely on their own officers. 

3. The law of Georgia required that the 
names of jurors should he taken from the book 
of the receiver of tax returns; held, that this re- 
quirement was not binding on the courts of the 
United States. Those courts were only required 
to take care that their jurors had the same quali- 
fications as jurors in the state courts. 

4. A rule of the United States court for the 
Southern district of Georgia, which prescribed 
that the names of five hundred persons, having 
the qualifications of jurors under the state law. 
should be selected from the body of the district 
by the marshal and clerk and three United States 
commissioners, to be designated by the court, and 
that the names of grand and petit jurors should 
be drawn from such list by the marshal and 
clerk, by lot, is m substantial accord with the 
law of Georgia prescribing how jurors shall be 
selected, and is a compliance with the act of 
congress on the subject. 

5. Where a charge of misconduct is made 
against an officer, whether amounting to an in- 
dictable offense, or only to his discredit as such 
officer, which might furnish grounds for his re- 
moval or impeachment, he is not bound to be a 
witness against himself. 

6. An inquisitorial examination, under oath, 
of a party charged with an offense or misconduct, 
would infringe the spirit if not the letter of the 
fifth amendment to the constitution of the Unit- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission. 
13 Int. Rev. Rec. 69, and 5 Chi. Leg. News, 
contain only partial reports.] 
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ed States, and would be repugnant to the prin- 
ciples of personal hoerty embodied in the com- 
mon law. 
[Cited in U. S. v. Hammond, Case No. 15,- 
294.] 

7. One of the officers appointed to select the 
names of five hundred persons from whom jurors 
were to be drawn, applied to a reputable citi- 
zen of a distant county for the names of proper a 
persons residing in his vicinity to be placed up-* 
on the list. The names furnished, in compliance 
with this request, were submitted to the board 
of officers whose duty it was to make out the 
list of five hundred names, and some of the 
names so furnished were put upon the list: Beld, 
that this was a substantial compliance with the 
rule which required the selection of the names 
to be made by the board of officers. 

8. A public officer cannot, by subsequent dec- 
larations, invalidate his own official act. 

' A motion was made in this case to quash 
the indictment, on the ground that the order 
of the court under which the grand and petit 
juries were selected and drawn, was illegal, 
not being in conformity with the requirements 
of the act of congress on that subject. The 
act of congress governing the subject is that 
of July 20, 1S40 (5 Stat. 394), and provides as 
follows, namely: "That jurors to serve in 
courts of the United States, in each state re- 
spectively, shall have the like qualifications, 
and be entitled to the like exemptions, as ju- 
rors of the highest court of law of such state 
now have and are entitled to, and shall here- 
after from time to time have and be entitled 
to, and shall be designated by ballot, lot or 
otherwise, according to the mode of forming 
such juries now practiced and hereafter to be 
practiced therein, in so far as such mode may 
be practicable by the courts of the United 
States, or the officers thereof; and for this 
purpose the said courts shall have power to 
make all necessary rules and regulations for 
conforming the designation and impaneling 
of juries in substance to the laws and usages 
now in force in such state; and further, shall 
have power, byrule or order, from time to time, 
to conform the same to any change in these re- 
spects which may hereafter be adopted by the 
legislatures of the respective states for the 
state courts." On the 7th of December, 1872, 
the circuit court of the United States for the 
Southern district of Georgia (Judges WOODS 
and ERSKINE holding the court), revised 
its rules respecting the mode of selecting and 
impaneling grand and petit jurors; and, in 
pursuance of these rules, on the 10th of Janu- 
ary, 1873, the officers appointed by the court 
to that duty made out and returned the jury 
list, from which the grand jury was drawn 
that found the indictment in this case. The 
defendant moved to quash, on the ground that 
the mode of designating and impaneling ju- 
rors prescribed by the revised rules does not 
correspond to that used in the state courts, 
" and that the qualifications of jurors are not 
the same as the state* laws prescribe. For 
the defendant, it was contended that the act 
of congress required strict conformity to the 
state laws in these respects. 



R. F. Lyon and Julian Hartridge, for the 
motion. 

H. P. Farrow, U. S. Atty, and A. T. Aker- 
man, contra. 

Before BRADLEY, Circuit Justice, and 
WOODS, Circuit Judge. 

} BRADLEY, Circuit Justice. A motion is 
; made to quash the indictment in this case on 
, the ground that the grand jury, by which it 
i was found, was illegally selected and iinpan- 
1 eled. The process and procedure of the courts 
I of the United States are, of course, subject to 
I the sole regulation of congress and of those 
: courts. They are entirely independent of 
, state laws and usages, except so far as these 
; may be adopted, or followed as a matter of 
| convenience. There is no fundamental prin- 
, ciple which requires a conformity thereto. 
Undoubtedly the convenience of the legal pro- 
! fession, and the habits of the people will be 
best consulted by a general conformity as far 
as circumstances will admit. That is all. On 
' the subject of selecting and impaneling jurors 
' in the United States courts, congress at its 
1 first session, in the twenty-ninth section of the 
, judiciary act, directed that they should be 
\ designated by lot, or otherwise, in each state, 
i according to the mode therein practiced at 
; that time, so far as practicable; and that they 
1 should have the same qualifications as re- 
quired for jurors in the highest courts of the 
state; and should be returned from such 
; parts of the district as the court should direct. 
This rule was subsequently modified and, in 
; 1840, it was so framed as to adapt it to the 
changes which might, from time to time, be 
made by state legislation. By the act of July 
20th, of that year, which is the law now in 
force (5 Stat 304). it was provided "that jurors 
to serve in the courts of the United States in 
each state respectively, shall have the like 
qualifications, and be entitled to the like ex- 
emptions as jurors of the highest court of law 
of such state now have and are entitled to, 
and shall hereafter from time to time have 
and be entitled, and shall be designated by 
ballot, lot, or otherwise, according to the mode 
of forming such juries, now practiced and 
hereafter to be practiced therein, in so far as 
such mode may be practicable by the courts 
of the United States, or the officers thereof; 
and for this purpose the courts shall have 
power to make all necessary rules and regu- 
lations for conforming the designation and 
impaneling of juries, in substance, to the laws 
and usages now in force in such state," with 
power to make such changes in these respects 
as the legislature of the state may adopt. 

It is pertinent to observe that congress does 
not adopt the respective state laws, but only 
requires conformity to them in certain re- 
spects, and then gives the courts power to 
make rules for the attainment of such con- 
formity, in substance as far as practicable, 
in their different circumstances. The ques- 
tion now to decide is, whether the rules which 
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have been adopted by this court on the sub- 
ject, conform to the requirements of the act 
of congress. There is nothing in the act that 
requires a slavish or minute adherence to the 
details of the state practice; and nothing 
which hints at the incongruous notion that the 
courts of the United States in the designation 
and impaneling of jurors are to employ any 
officers or agencies except their own, and 
those under their control. The great object 
is to obtain jurors of like qualifications, and 
to designate and impanel them in substan- 
tially the same way as in the state courts. 
And, of course, this is to be effected by the 
courts of the United States themselves and 
their officers, and not by the agency of state 
courts or their officers; for the act, in speak- 
ing of th.e mode to be followed, expressly 
says, "in so far as such mode may be practica- 
ble by the courts of the United States, or the 
officers thereof." It would be an inconven- 
ient mixture of jurisdictions, and might se- 
riously embarrass the proceedings of the 
courts, if they had to depend on the action of 
state officials, over whom they have no super- 
vision or control. This disposes in limine of 
the objection that the jury list was not taken, 
and that the rule does not require them to be 
taken from the lists made by the state au- 
thorities. As state officials make up the jury 
lists for the state courts, even strict parallel- 
ism of practice requires that the United States 
officials should make them up for the United 
States courts. The harmony of the state and 
federal jurisdictions requires that each should 
act freely and independently of each other. 

The question then recurs, whether the rules 
adopted by this court in reference to jurors 
accords with the act of congress, in adopt- 
ing the state practice, so far as the courts .of 
the United States and the officers thereof, 
independent of the aid of the state courts 
and officers, can practicably conform to such 
practice in the respects required by the act. 
Conformity is required by the act in two re- 
spects: First, in reference to the qualifica- 
tions and exemptions of jurors; secondly, in 
reference to the mode of designating and 
impaneling jurors, as by ballot, lot or other- 
wise, which mode is to be conformed, in 
substance, to that pursued in the highest 
court of the state. It will be observed that 
the act does not require the court to make 
any rules with regard to the qualification of 
jurors, but only with regard to the mode of 
selecting them. Qualifications have respect 
to the juror personally, and may relate to his 
age, his property, citizenship, or anything 
else belonging to his personal character or 
standing. In the state of Georgia the only 
qualifications of jurors, expressly required by 
the constitution and laws, are that they shall 
be upright and intelligent jurors between the 
ages of 21 and 60. There is an implied quali- 
fication that they shall be tax payers, and 
therefore citizens, as the statute of Febru- 
ary 15, 1869, requires that they shall be select- 
ed for the state courts in each county from 



the book of the receiver of tax returns. Of 
course, the placing of a man's name on the 
receiver's book is not a qualification; for it is 
the act of another man. It implies a qualifi- 
cation, however, namely, that of being a tax 
payer, or a person liable to pay taxes and to 
have his name placed on said book. Now all 
these qualifications are required in jurors by 
the rule of this court. The officers appoint- 
ed for the purpose are to select from the 
body of the district five hundred upright and 
intelligent persons, citizens of the district 
(and of course tax payers), between the ages 
of 21 and 60 years, without regard to race, 
color, or previous condition, to serve as ju- 
rors. As before remarked, it was not neces- 
sary that the ride should have specified these 
qualifications. Jurors not having them could 
be objected to by a challenge to the polls 
without any rule of court on the subject 
But the rule has specified them, and in do- 
ing so has adopted the qualifications which 
the state laws require. On this point the 
objection to the rules cannot be sustained. 
The next question is, whether the rules of 
this court have in substance adopted the 
mode of designating and impaneling jurors, 
which is prescribed by the state laws, as by 
ballot, lot, or otherwise. The act of con- 
gress requires that they shall "be designated 
by ballot, lot, or otherwise, according to the 
mode of forming sucjh juries," practiced in 
the highest court of law of the state, "in so 
far as such mode may be practicable by the 
courts of the United States, or the officers 
thereof, and for this purpose" (that is, for 
the purpose of securing the designation of 
jurors by ballot, lot, or otherwise, according 
to the mode practiced in the state courts), 
the courts of the United States "shall have 
power to make all necessary rules and regu- 
lations for conforming the designation and 
impaneling of juries, in substance, to the 
laws and usages" of the state. Frorh this 
language of the act it is obvious that all 
that is required is, that the mode of desig- 
nating and impaneling be substantially the 
same; not that the officers to carry it into 
effect shall be the same either in rank or in 
number; nor that the same kind of jury 
boxes, or material of which the boxes are 
composed, whether wood or iron, shall be 
the same; nor that they shall be kept and 
guarded in the same manner; nor that the 
same number of names shall be placed in 
the box; nor that in any other matter of de- 
tail, a minute imitation of the state practice 
is to be observed. In these matters the 
courts of the United States may exercise 
their discretion as to the best mode of se- 
curing the main object of the law, which is, 
to secure the service of properly qualified 
juries, selected and impaneled substantially 
according to the mode pursued in the state 
courts. Now, what is the mode pursued in 
these courts? The constitution of the state 
(article 5, § 13, par. 2) simply declares that 
"the general assembly shall provide by law 
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for the selection of upright and intelligent 
pei*sons to serve as jurors," and that "there 
shall be no distinction between the classes 
of persons who compose grand and petit ju- 
rors/' Not every person, not every citizen, 
is to be placed on the jury list. A selection 
is to be made; and the object of that selec- 
tion is to procure those who are upright and 
intelligent. Who is to make this selection 
is left to the legislature to prescribe. Now, 
can it be possible that state or county of- 
ficials may be vested with this power of se- 
lection, and that United States officials must 
be denied this power? Can it be the mean- 
ing of the act of congress that the courts 
of the United States must only take jurors 
whom the state officials may have selected? 
The considerations before referred to respect- 
ing the necessary independence of these 
courts upon the action of state officers and 
state courts, seem to afford a complete an- 
swer to these questions. On looking at the 
act of assembly before referred to, passed to 
carry the constitutional clause into effect, 
we find that it provides substantially as fol- 
lows: That the ordinary of each county, to- 
gether with the clerk of the superior court 
and three commissioners appointed by the 
presiding judge of the superior court (and 
removable at pleasure) shall meet at the 
court house on the first Monday in June, bi- 
ennially, and select from the book of the re- 
ceiver of tax returns, upright and intelligent 
persons to serve as jurors, and make out 
tickets with the names of the persons so 
selected, and put them in a box having two 
apartments, to be locked and sealed by the 
judge and placed in the care of the clerk, 
and the key in the care of the sheriff; and 
no grand or petit juror shall be drawn but 
in the- presence of the" judge in open court, 
and no person shall open the box, or alter 
the names placed therein. It further pro- 
vides 'that at the close of each term, the 
judges of the superior court, in open court, | 
shall unlock the box and break the seal, and | 
cause to be drawn from apartment No. 1 1 
not less than 18, nor more than 23 names, to 
serve as grand jurors at the next term; and , 
then 30 names to serve as petit jurors— 
which names are to .be deposited in apart- I 
ment No. 2 until all are drawn from No. 1, 
and so on alternately. Directions are then 
given for issuing a precept to the sheriff to 
summon the jurors so drawn. Provision is 
also made for summoning talesmen in case 
of necessity. 

Now with these regulations let us compare 
the rules adopted by this court. They are as | 
follows: "Order of Court Amending Jury 
Rules.— The court shall appoint three of the 
United States commissioners residing in the 
Southern district of Georgia, and the said 
commissioners with the marshal for the dis- 
trict of Georgia, and the clerk of the court 
shall, within thirty days after the adjourn- 
ment of this court, select from the body of 
the Southern district of Georgia, five hun- 



dred upright and intelligent persons, citi- 
zens of said district, between the ages of 21 
and 60 years, without regard to race, color, 
or previous condition, to serve as jurors. 
And the clerk of the district and circuit 
courts for said district, and marshall, shall 
place the names of the persons so selected in 
a box, from which they shall draw within 
ten days after said names are so deposited, 
not less than forty-five nor more than fifty 
names, unless otherwise ordered by a judge, 
to serve as jurors in the circuit court, and 
not less than forty-five nor more than fifty 
names, unless otherwise ordered by the 
judge, to serve as jurors in the district court. 
And the first twenty-three names so drawn 
for each court shall be the grand jurors for 
such court, unless the court or a judge shall 
otherwise order. And within thirty days 
after each succeeding term of said courts 
respectively, unless previously drawn by the 
court, it shall be the duty of the marshal 
and clerk to draw from said box in the man- 
ner before stated, the same number of ju- 
rors to serve at the next succeeding term of 
said courts respectively, unless the number 
is changed by order of the judge. And if 
from any cause they are unable to procure 
from the body of the district, as before re- 
quired, the names of the requisite number 
of qualified jurors, then in that event, the 
names of those they have been able to obtain 
shall constitute the list from which said 
jurors shall be taken, and the names of those 
so drawn shall be placed in another com- 
partment of said box, there to remain until 
all the names shall have been drawn from 
the first compartment. The said box shall 
be kept locked, except when opened for the 
purpose of drawing or revising the list, and 
the clerk shall keep the box and the marshal 
the key. If from failure to draw, as herein- 
before directed, or from any other cause, 
there shall be a deficiency in whole or in part 
of regular jurors, the court may order that 
upright and intelligent persons from the body 
of the district shall be forthwith summoned 
as jurors or talesmen as the case may be. 
If the court should not sit at any term, the 
jurors drawn for that term shall stand over 
for the next term that shall be held. The 
marshal shall summon jurors by delivering 
to each personally, or by leaving it at his 
usual residence, a written or printed sum- 
mons. The marshal, the clerk, and any one 
of said commissioners shall constitute a 
quorum for the purpose of carrying into ef- 
fect this rule. And a deputy marshal may, 
in any case, whether in selecting or draw- 
ing jurors, or otherwise in the premises em- 
braced in this rule, do whatever the mar- 
shal may himself do." 

It seems to me very difficult to perceive any 
substantial difference between the mode of 
designating and impaneling jurors prescribed 
by these rules, and that prescribed by the 
state statute, after making due allowance for 
the different circumstances of the two juris- 
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dictions and the practicabilities of the case. 
In the first place a selection is to be made by 
officers designated for that purpose, in order 
to obtain upright and intelligent men. This 
selection is to be made from the body of cit- 
izens of the district, without regard to race, 
color, or previous condition. This is certainly 
in substantial conformity to the state law. It 
needs no argument to make it plainer than it 
is, by the mere statement of the fact. The 
qualification that the selection shall be made 
without regard to race, color, or previous con- 
dition, is in accord with the spirit of the four- 
teenth and fifteenth amendment to the con- 
stitution; by which all persons born or nat- 
uralized in the United States are citizens and 
entitled to full equality before the laws. 

But it is objected that the marshal is sub- 
stituted for the ordinary in the constitution of 
the board of commissioners, and that the ordi- 
nary is a judicial officer, whilst the marshal is 
not. There can be nothing in this objection. 
The conformity required is in substance only, 
and only as far as practicable for the courts 
of the United States and the officers thereof. 
The United States have no such officer as the 
ordinary. No ofiicer could be more appro- 
priately appointed than the marshal. But the 
comparison need not be minutely made be- 
tween the onicers. A board of responsible 
and suitable onicers is constituted for the pur- 
pose of making the selection of jurors from 
the body of citizens. This is in substantial 
conformity to the state law. The disposition 
of the names when selected is the same. 
They are placed in a box on separate pieces 
of paper, and from that box the panels of 
grand and petit jurors are drawn from time 
to time as occasion requires, substantially in 
the same manner as in the state courts, due 
regard being had to the convenience of the 
court and the circumstances of the case. The 
objection that the drawing is to be made by 
the marshal and the clerk, within thirty days 
after each term, and not as in the state court 
on the last day of term in open court, goes 
to a matter of practice and detail, and not to 
the substantial mode, of designating, or em- 
paneling the juries, in the respects demanded 
by the act of congress. The mode adopted is 
the same. It is the drawing of the names by 
lot. The designation of the onicers by whom 
it shall be done is left to the discretion and 
judgment of the court. 

It seems to me, after a careful consideration 
of the objections which have been so ably 
urged, that the regulations adopted by this 
court are in substantial compliance with the 
act of congress. As it may be doubtful wheth- 
er the question raised by this motion can be 
carried to the supreme court, and as the mat- 
ter is one of great interest to this and other 
states, I shall avail myself on the first oppor- 
tunity, of consulting the views of my asso- 
ciates on the supreme bench, and if any dif- 
ferent result should be arrived at, this court 
will cheerfully modify its rules. As they now 
stand, whilst they seem to us entirely unob- 



jectionable in point of law, they are in the 
most practicable and convenient form for the 
due administration of justice and the per- 
formance of the business ot the courts. 

The motion to quash the indictment for the 
cause now alleged is overruled. 

In another case which came up after the 
foregoing decision was made— being the case 
of Rich v. Campbell— the panel of petit jurors 
was challenged on the ground taken in the 
previous ease, and on the further ground that 
the onicers appointed to designate and impanel 
the jurors for the United States courts had 
not complied with the rule, but had selected 
jurors from improper motives and for a spe- 
cial purpose. Evidence was taken on the 
challenge. 

R. F. Lyon, for the challenge. 

H. P. Farrow, U. S. Atty., A. T. Akerman, 
and A. W. Stone, contra. 

Before BRADLEY, Circuit Justice, and 
WOODS, Circuit Judge. 

BRADLEY, Circuit Justice. The array of 
jurors in this case is challenged by the de- 
fendant for several causes. One class of caus- 
es assigned consists of objections to the legal- 
ity of the mode, adopted by this court by its 
general rale of the Tth of December last, of 
designating and impaneling jurors. This ques- 
tion has already been examined in the case of 
U. S. v. Collins [Case No. 14,837], and the ob- 
jection was decided to be without foundation,. 

The other causes of challenge assigned are, 
that the jurors were not designated, selected 
and drawn in accordance with the rule, but 
that contrary thereto, they were designated 
with reference to their race, color and condi- 
tion; and that they were selected, not by the 
persons appointed by the court for that pur- 
pose, but upon private information from irre- 
sponsible persons; and not from the body of 
citizens of the district, but from certain class- 
es thereof, under private instructions from 
some of the persons appointed to make the se- 
lection as to the status, color and political bias 
of the persons whose names were to be fur- 
nished to make up the panel. 

The challenge being traversed, evidence was 
adduced for the purpose of sustaining the 
charges made in the challenge. Amongst oth- 
er witnesses the defendant called to the stand 
the marshal of the United States for this dis- 
trict, who is one of the officers appointed by 
the court to select and make up the fist of 
jurors for the district, according to the rule 
made on the Tth of December last, and whose 
official conduct in that matter is impeached 
by the challenge. We refused to compel him 
to testify, for the following reasons: TVhere 
a charge of misconduct is made against an 
officer, whether amounting to an indictable of- 
fense, or only to his discredit as such ofiicer, 
which might furnish grounds for his removal 
or impeachment, he is not bound to be a wit- 
ness against himself. To compel him to be so 
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would infringe the spirit, if not the letter, of 
the fifth amendment to the constitution of the 
United States, which expressly declares that 
no person shall be compelled, in any criminal 
case, to be a witness against himself. An in- 
quisitorial examination, under oath, of a party 
charged with an offense, is repugnant to the 
principles of personal liberty, which are em- 
bodied in every fibre of the common law. The 
French system of procedure, which allows the 
defendant to be examined as to his whole pre- 
vious history, and as to the private motives by 
which he was governed in all the transactions 
of his life, is abhorrent to our feelings of jus- 
tice and fair play. I should regret ever to 
see that system obtain a footing in this free 
country. If the party chooses to waive his 
right and submit to an examination, it may be 
admissible where public interests will not 
thereby be affected. But even then, the prac- 
tice may, in certain cases, be against the pub- 
lic interest and contrary to public policy. If 
the party stand upon his rights, it raises an 
implication, however unjustifiable, that there 
is some good reason (unfavorable to him) for 
his refusal to be examined. Such an implica- 
tion ought in no case to exist. The immunity 
is founded on principles of public policy and 
a regard to the just liberties of every citizen; 
and, when claimed, ought to be regarded and 
claimed as a fundamental right which cannot 
be properly assailed. 

Applying these principles to this case, it 
is apparent that the conduct of the officers 
concerned in the designation and impaneling 
of jurors is seriously impeached by the 
challenge, and that to subject them to an 
examination under oath upon the matters 
charged would be, in effect, to compel them 
to testify on a criminal charge against them- 
selves, and would, therefore, be a subver- 
sion, not only of their rights, but an in- 
vasion of the rights of all good citizens. 

The other evidence offered by the defend- 
ant was in substance as follows: He proved 
by Elijah Bond, the postmaster at Macon, 
that at the request of the marshal he made 
out a list of names for jurors from the coun- 
ty of Bibb, which was partially adopted by 
the officers as a part of their list for the dis- 
trict; that he conferred with one or two other 
gentlemen on the subject, one of whom was 
the ordinary of the county; that he tried to 
get good men, and thought he did; that he 
received no instructions from the marshal 
as to the manner in which he should select, 
except a request to furnish the names of 
good and substantial citizens; that he en- \ 
deavored to do so without regard to color; > 
that he avoided those who had been engaged 
in the late election riots, it is true, and tried 
to select men who were not extreme men 
either way, but fair men; that he had lived 
in Macon since 1S30, and was an officer in 
the Presbyterian church in that place; that 
Mr. Swayze, one of the commissioners ap- 
pointed by the court to select jurors, and 
who resided in Macon, was absent at the 



time out of the state, and he had no con- 
ference with him on the subject. This was 
the substance of his testimony as far as it 
was material. 

From this testimony the defendant's coun- 
sel argued, that the officers appointed by the 
court to select jurors did not make the se- 
lection themselves, but left it to others; and 
that this rendered the list illegal. But it 
was very pertinently answered by the coun- 
sel for the officers, that the giving of in- 
formation was very different from official 
action. Four of the officers— the marshal, 
the clerk of the court, and two commission- 
ers, Messrs. Wilson and Wade— on the 9th 
and 10th of January last, met in Savannah 
(the clerk, marshal and commissioner Wil- 
son having held a preliminary meeting about 
a month previous) and proceeded to execute 
the powers conferred upon them by the 
court, and formed a list of five hundred 
names of persons selected from the body of 
citizens of the district, and certified and re- 
turned the same to the court, as directed by 
the rule. This they did officially, on their 
official responsibility; and in their return 
they certify that the names designated and 
returned by them, were the names of up- 
right and intelligent persons, citizens of 
the district, between the ages of twenty-one 
and sixty, selected from the body of the dis- 
trict without regard to race, color or pre- 
vious condition. This official certificate of 
these officers must be regarded by the court 
as conclusive evidence that they have prop- 
erly performed their duty, unless the con- 
trary be clearly proven. The only effect of 
Mr. Bond's evidence is, to show that they 
took proper means to get the requisite in- 
formation as to the proper persons to select, 
by applying to the most competent and re- 
liable persons for such information. It was 
conceded that a more upright and reliable 
man than Mr. Bond, the witness, could 
scarcely be found. What other means the 
officers may have employee! to corroborate 
the information received from Mr. Bond does 
not appear. It could not be expected that 
the officers should be personally acquainted 
with the entire male population of the dis- 
trict, consisting of more than eighty coun- 
ties. They were necessarily obliged, in many 
cases to rely on information derived from 
others. If they acted in good faith in get- 
ting the best information they could, and 
made their selection accordingly (and noth- 
ing appears to the contrary, but that they 
did this), their action cannot be impeached 
or held invalid. Impossibilities cannot be 
required of any officers. We see nothing in 
the evidence of Mr. Bond to impeach the 
jury list; but the contrary. 

Some further evidence of a very unim- 
portant character was adduced, which it is 
unnecessary to notice. 

The defendant's counsel, however, produ- 
ced and read an article published by Mr. 
Swayze, one of the commissioners appoint- 
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ed to select jurors, in a newspaper called 
the Macon Daily Enterprise, on the 7th inst, 
vindicating himself and the commission 
from attacks made against them in other 
newspapers. From this article; the defend- 
ant's counsel asks us to gather by inference 
the conclusion that the jury commission- 
ers had a purpose in making their selection 
of jurors, of selecting such persons as would 
cany out a certain result, namely: the in- 
dictment and conviction of certain persons 
charged with being concerned in the Macon 
riot last October; or more generally, the 
furtherance of government prosecutions in 
the district. Now we have examined this ar- 
ticle, and can see no such fact implied in it. 
So far as it bears on the point under con- 
sideration, the whole pith of it is, that the 
jurors as before selected, being taken from 
the lists prepared by the county officials, 
ignored the enforcement act altogether, and 
refused to find a bill— no matter what the 
evidence— against a single person out of 
some forty, who had been bound over on 
the charge of participating in the election 
riot before mentioned, in which some per- 
sons were killed; and that the court made 
the new rule for the purpose of obtaining 
jurors, who would regard their oaths and 
recognize the law of the land; and that the 
jurors selected are men of that character. 
If this were proper evidence in the case at 
all, it would only go to show that jurors 
were sought who would act fairly and hon- 
est, and in obedience to the laws; not that 
those were sought who would do any man's 
bidding, or who would aim at any result 
other than the truth and the right. This is 
a very different thing from packing a jury- 
box for the purpose of attaining a particular 
resiilt in a particular case. But it is not 
evidence in the case at all. The declarations 
of Swayze, made after the list was selected 
and returned, are nothing but hearsay. They 
cannot affect the list in the least. The truth 
of this proposition is so obvious that it is 
unnecessary to discuss it A person cannot 
by mere declarations made subsequently, in- 
validate his own deed or official act. Un- 
told mischief would ensue if such a doc- 
trine were established. Besides, it appears 
from the return that Mr. Swayze did not 
act with the other commissioners in making 
the selection, although he subsequently ap- 
pended a certificate that he had examined 
the list and approved of it He appears to 
have been absent from the state when the 
selection was made. This circumstance is 
an additional reason, if any were needed, 
for disregarding his published article as evi- 
dence for any purpose in the case. 

It seems to us that the challenge has not 
a shred of evidence to support it; and so 
far as appears from the characters of the 
persons composing the grand and petit ju- 
ries of the present term, the selection has 
been eminently judicious and proper. The 
challenge is not sustained. 
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At the March term, 1ST3, of the United 
States circuit court for the Northern district 
of Georgia, several of the same questions de- 
cided in the foregoing cases were argued be- 
fore ERSKINE, District Judge, in the case of 
U. S. v. Gardner upon a challenge to the 
array of petit jurors. 

B. H. Hill, L. J. Gartrell, and C. Peeples, 
made arguments in support of the chal- 
lenge. 

H. P. Farrow, U. S. Atty., George S. Thom- 
as, Asst. U. S. Atty., A. T. Akerman, and 
A. TV. Stone, contra. 

JDRSKINE, District Judge. Before the pe- 
rusal of the panel, comprising six white per- 
sons and six colored, defendant challenged 
the array on the ground that the jury was il- 
legally constituted, and moved that the ar- 
ray be quashed: "First. Because the United 
States jurors are required to be selected by 
the United States statutes, According to the 
laws of each state where said United States 
courts are held. Second. Because there is 
no authority of law for the United States 
court to appoint commissioners to select ju- 
rors. Third. Because the rules of court un- 
der which said jury was selected and impan- 
eled limits the number of jurors to five hun- 
dred. Fourth. Because the manner of se- 
lecting jurors heretofore practiced by the 
United States courts in this state has not 
been repealed by competent authority. Fifth. 
Because the rule of court, under which the 
said panel of jurors was drawn, selected, 
summoned and impaneled, is without sanc- 
tion of law, and contrary to the statutes of 
the United States in such case made and pro- 
vided. Sixth. Because said panel of jurors 
was not drawn, selected and summoned ac- 
cording to law." Other objections— corol- 
laries from the foregoing— were advanced 
during the arguments. These authorities 
were cited and relied upon by counsel for 
challenger: Code, §§ 3S42, 3S58, 3859; article 
5, § 13, State Const; Act Feb. 15, 1869; Judi- 
ciary Act, § 29 (1 Stat. 8S); Act July 20, 1840 
(5 Stat 394) ; U. S. v. Woodruff [Case No. 
1G,758]; Same v. Wilson [Id. 16,737]; Clin- 
ton v. Englebrecht, 13 Wall. [SO U. S.] 434; 
Act June 1, 1S72 (17 Stat 196). The second 
paragraph' of section 13, art. 5, of the state 
constitution of 1868 says: "The general as- 
sembly shall provide by law for the selection 
of upright and intelligent persons to serve 
as jurors. There shall be no distinction be- 
tween the classes of persons who compose 
grand and petit juries." The third sentence 
refers to the compensation of jurors. 

On the 15th of February, 1869, the general 
assembly passed an act to carry this clause 
into effect [Laws Ga. (1869) p. 139.] This 
act contains eighteen sections— I will give 
the substance of so much of it as is ap- 
plicable to the subject now before the court. 
It makes it the duty of the ordinary of each 
county, together with the clerk of the supe- 
rior court, and three commissioners appoint- 
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ed for county by the judge of the superior 
court, to meet at the court house on the first 
Monday in June, biennially, to select from 
the book of the receiver of tax returns "up- 
right and intelligent persons" to serve as ju- 
rors, and to make out tickets, with the names 
of persons so selected, and place them in a 
box, which shall be locked and sealed by the 
judge. And no grand or petit jury shall be 
drawn but in the presence of the judge in 
open court. But (by section 3) if the judge 
should fail to draw juries, then the ordinary, 
together with commissioners and clerk of 
said county, shall meet at the court house, 
within a certain time, and there draw grand 
and petit juries, all of which shall be enter- 
ed by the clerk on the minutes of the caurt 
and signed by the ordinary- On reading the 
act just referred to, and which is entitled 
**An act to carry into effect the second clause 
of the 13th section of the 5th article of the 
constitution," it will disclose the fact that al- 
though it provides that the persons selected 
to serve as jurors shall be ''upright and in- 
telligent" (using the words of the constitu- 
tion); yet it does not speak of the second 
sentence which declares: ' 'There shall be no 
distinction between classes of persons who 
compose the grand and petit juries." Was 
this a casus omissus? Looking to the title 
of the act, there would appear to be some 
possible ground for this. But does not this 
very sentence carry itself into effect without 
legislative aid? Is it not per se operative and 
to be obeyed; and was not this probably the 
opinion of the legislature? My mind has al- 
ways been impressed, with reasons too co- 
gent to be discarded, that, notwithstanding 
the omission, it was the purpose of the legis- 
lature, by this enactment, to carry the en- 
tire clause into effect, and not to give force 
to a part only. During the first term of this 
court, after its organization, in framing the 
jury rule (to be considered presently), the 
substance of the second sentence was incor- 
porated into it. If this setence is dormant, 
and requires legislation to bring it into ac- 
tion, then I may inquire, was the embodying 
of the substance of the sentence in the rules 
of court, going beyond the pale of the act of 
February 15, 18(59— giving to it a too elastic 
construction? 

By a rule of the United States district 
court (having circuit court jurisdiction) for 
this district, adopted at the March term. 
1871, the marshal was instructed to procure 
from the superior court clerk for each coun- 
ty, comprising this district, a certain number 
of names of the "most upright and intelli- 
gent persons," between the ages of twenty- 
one and sixty years, to be taken from the 
jury lists of the county, without regard to 
race or color. Comment was made by coun- 
sel on both sides, during argument on the in- 
sertion of the word "most" before and in 
connection with, "upright and intelligent," 
in the rule of the district court. Whether 
the word "most" was in the draft of the rule 



which I wrote, I do not now remember; if 
so, it was unadvisedly there. But what im- 
pediment would it have been to justice? 
Can either side complain? Was not the 
word, by fair intendment, to be applied to 
each class, white and colored? At most the 
word but expressed moral fitness as neces- 
sary to the end proposed. But to return; 
nearly seventeen hundred names were for- 
warded to the marshal (before the abrogation 
of this rule) by these clerks who responded 
to his request, and for which the government 
paid them. While this rule was of force, 
more than two hundred and fifty names were 
drawn from the jury box by the court, or its 
officers; but strange as it may appeal-, every 
ballot drawn from the box contained the 
name of a white person. Now, as the ratio 
of the classes in this judicial district has been 
for years past, as eight white to five color- 
ed, or nearly so, it is obvious to the common 
mind that this mode of designating or select- 
ing the jurors cast the entire burden of jury 
service in the federal court upon one of the 
classes only— white citizens; thus releasing 
colored citizens, who possessed the qualifica- 
tions for jurors, from the performance of a 
duty which they, equally with the qualified 
white citizens, owed to their country. Not 
only the constitution of this state, but the 
recent amendments to the national constitu 
tion have made the colored man a citizen; 
habilitating him with all the rights, privi- 
leges and immunities enjoyed by the white 
citizen; therefore, he should perform his 
part of the public labor. On the first of 
June, 1S72, congress passed an act taking 
away the circuit court powers from the dis- 
trict court for this district, and establishing 
a separate circuit court. At the first term a 
rule of court was adopted, and it was under 
this rule that the persons now in the traverse 
jury box were designated, summoned and 
impaneled. But before passing to this rule, 
it may not be wholly amiss to mention that 
it is a copy— mutatis mutandis— of the rule 
which met the sanction of, and was adopted 
by the United States circuit court for the 
Southern district of this state, at the last 
November term. The court was composed 
of WOODS, Circuit Judge, and ERSKINE, 
District Judge. 

Attention will be directed to the act of July 
20, 1840 (5 Stat. 394): (1) "Jurors," says the 
act, "to serve in the courts of the United 
States, in each state respectively, shall have 
the like qualifications, and be entitled to the 
like exemptions, as jurors of the highest 
court of law of such state now have and are 
entitled to, and shall hereafter, from time to 
time, have and be entitled to, (2) and shall be 
designated by ballot, lot or otherwise, ac- 
cording to the mode of forming juries now 
practiced and hereafter to be practiced there- 
in, in so far as such mode may be practicable 
by the courts of the United States or the offi- 
cers thereof; (3) and for this purpose the 
said courts shall have power to make all nee- 
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-essary rules an': regulations for conforming 
the designation and impaneling of juries in 
-substance, to the laws and usages now in 
force in such state; (4) and further, shall 
have power, by rule or order, from time to 
time, to conform the same to any change in 
these respects which may be hereafter adopt- 
ed by the legislatures of the respective states 
for the state courts." For convenience in 
the endeavor to interpret and construe this 
act, the clauses have been marked 1, 2, 3, 
4. 1st. The qualifications of jurors, as 
mental capability, residence, age, etc. The 
second section of the first article of the con- 
stitution says: "All persons born in the Unit- 
ed States and residents of this state are here- 
by declared to be citizens of this state." The 
requisite qualifications for persons to serve 
.as jurors in the highest courts of law of this 
state, as declared by its constitution and laws, 
nre that they be "upright and intelligent per- 
sons;" that they have resided in the county 
for six months immediately before they are 
called upon to serve as grand and petit ju- 
rors; that they are above the age of twenty- 
one years and under the age of sixty years. 
Code, §§ 3841, 3858. No property qualifica- 
tion is required in this state for a juror, and 
if it is not a mere rule of convenience for ordi- 
naries, clerks and commissioners to select 
Jurors from the book of the receiver of tax 
returns, and it bo a necessary qualification 
that the juror must be a tax payer, then that 
qualification is included in the qualification 
of age. Acts March IS, 1869, and January 
19, 1872. To be "white" was another quali- 
fication for a juror, but this no longer ex- 
ists. The language employed by congress in 
this clause of the act of 1S40 is direct and 
positive; it is al«o mandatory to the federal 
-courts— that jurors, to serve therein, shall 
have like qualifications and be entitled to 
like exemptions as those of the highest 
<-ourts of law m the state where the na- 
tional court is held. Under this clause no dis- 
cretion is given to the court. Clauses 2, 3 
and 4 .may be considered together. They 
provide for the designating or selecting of 
jurors by ballot, lot or otherwise, according 
to the mode of forming juries as practiced 
in the state wherein the federal court is be- 
ing held, so far as such mode may be prac- 
ticable l)y said court, or its onicers, giving the 
power to said courts to make all necessary 
rules and regulations for conforming and 
adapting the designation and impaneling of 
jurors, in substance, to the laws and usages 
in force in the state at the time. Xow, it 
was contended by counsel for the challenger 
that, for the designating or selecting of quali- 
fied persons to serve as jurors in this court, 
state authority— for example, a board com- 
prising the ordinary of the county, the su- 
perior court clerk, and also three commis- 
sioners appointed by the judge of the superior 
court, is the proper agency to act in the 
premises; that it, and not the national court 
or its officers, is the agent to designate each 
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particular juror to serve in this court, from 
the list on the books of the receiver of tax 
returns. The employment of state agency to 
designate or select jurors for the United 
States courts was not, in my opinion, con- 
templated by congress in making this law. 
The language of the act is, that the jurors 
"shall be designated by ballot, lot or other- 
wise, according to the mode of forming juries 
now practiced and hereafter to be practiced 
therein, in so far as such mode may be prac- 
ticable by the courts of the United States or 
the officers thereof." Is it not the plain 
meaning of this, that the designation or se- 
lection is to be made by the national and not 
the state officers V But the argument of coun- 
sel, in its tenor, indicated that, at least if 
the onicers of this court are to designate or 
select its jurors, the names should be taken 
from the list of tax payers in each county in 
the district found on the tax receiver's books. 
If jurors, as the rule requires, are to be taken 
from the district at large, this would be vir- 
tually impracticable. And even if it were 
practicable to thus select them, I do not think 
the statute requires it to be done. The legal 
object is to select persons who possess the 
qualifications; it is not the mode in which this 
is to be accomplished that is imperative up- 
on the court. In this matter a large discre- 
tion has been bestowed upon it by the stat- 
ute itself. . 

Objection to the rule was urged for the 
challenger, "because the rule of court under 
which the jury was selected and impaneled 
limits the number of jurors in this district to 
five hundred." I have looked into this ques- 
tion, and I find nothing in any of the laws 
of congress as to what number stall be des- 
ignated or selected. The acts of 17S9 and 
1840 apply only to the mode of selecting ju- 
rors and not to the number. 

Counsel relied on the 3th section of the 
act of congress of .Tune 1, 1S72 (17 Stat. 196). 
This section declares (in substance) that the 
United States courts shall conform, as near 
as may be, to the practice, pleadings and 
modes and forms of proceeding in other than 
equity and admiralty causes as they may ex- 
ist in like causes in the courts of record in the 
state at the time of holding the United 
States court therein. The act has no refer- 
ence to the designating or selecting of ju- 
rors; nor, in my opinion, has it any applica- 
tion* to the practice, pleadings or mode of pro- 
ceeding in criminal cases as practiced in the 
state courts. 

The case of U. S. v. Wilson [supra], was 
read and earnestly discussed. Two questions 
were before the court for decision in that 
case. The first wa~. the construction of the 
act of .Tuly 20, 1S40. Speaking of the first 
clause of the act, Wilson, J., said: "So far 
as relates to the qualifications and exemp- 
tions of federal jurors, the courts have no 
discretion." And the learned judge also said; 
"The courts from necessity were to exercise 
a discretion as to the practicability of desig- 



U. S. v. COLLYER (Case No. 14,338) 



[25 Fed. Cas. page 554J 



nating and impaneling jurors according to 
the mode prescribed for selecting juries of 
the highest court of law in the state. They 
have the power and the discretion to change 
the mode from time to time. The court may 
exercise the power, or refrain to exercise it, 
as it may now deem practicable." The other 
question for decision was, whether where a 
grand jury, consisting of fifteen members, 
fourteen of them—the fifteenth being ab- 
sent—return a true bill into court, the in- 
dictment was well found. The court held 
it was. But it further held, that if a grand 
jury has even one disqualified person on the 
panel, the whole jury is tainted, and an in- 
dictment found by such a body would be 
void. And this has been the doctrine as to 
grand juries in England for the past four 
hundred years, and it prevails in this coun- 
try. Doyle v. State, 17 Ohio, 222. 

Counsel also relied on Clinton v. Engle- 
brecht, 13 Wall. [80 U. S.] 434. This case 
arose exclusively under a law of the terri- 
tory of Vtah. The court there, proceeding on 
the theory that it was a court of the Unit- 
ed States, issued an open venire to the mar- 
shal, acting apparently on the hypothesis that 
it was to be governed in the selection of ju- 
rors, by the acts of congress. Chief Jus- 
tice Chase, in delivering the opinion of the 
court, held that the territorial court erred 
both in its theory and in its action; and that 
the making up of the lists and all matters 
connected with the designation of the juries 
were subject to the territorial laws. 

Reliance was likewise placed by counsel 
for the challenger in the case of U. S. v. 
Woodruff [Case No. 10,758], The defendant 
objected to* a trial, on the ground that the 
jurors had not been selected conformably to 
the act of congress of July 20, 1S40. The 
court, Mr. Justice McLean, in delivering the 
judgment, said: "By an early rale of this 
court the clerk is required to issue a venire 
facias, commanding the marshal to summon 
twenty-four persons to serve as traverse ju- 
rors. * * * By the act of Illinois of the 
3d of March, 1845, for the selection of ju- 
rors, it is made the duty of the county com- 
.missioners to select jurors. Now this court 
cannot call upon the officers of the state to 
do this duty, but we are bound to conform, 
as nearly as may be, to the state practice. 
The venire under the above rules leaves the 
selection of the juries to the marshal as his 
convenience shall permit. This does not, 
therefore, conform to the state practice. The 
jurisdiction of this court extends throughout 
the state, consequently the jurors should be 
selected from the state at large, and their 
names should be inserted in the venire. The 
court will therefore adopt a rule requiring 
the clerk and marshal to select the jurors 
from the state at large, previous to each term, 
and to conform in doing so, as near to the 
state practice as may be practicable.' ' 

The case of U. s. v. Wilson, instead of 
showing that the rule is not in conformity to 



the laws of congress, is to my mind, an au- 
thority which sustains its legality. The case 
of U. S. v. Woodruff is so directly applicable, 
so fully covers the whole question, and so 
clearly supports the rule that no other au- 
thority need be adverted to, or invoked. 

The motion to quash the array is over- 
ruled. 
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UNITED STATES v. COLLYER et al. 

[\Vhart. Horn. 483.] 

Circuit Coun., S. D. New York. 1853. 

Jurisdiction- of Federal Courts— Hudson River 

— Regulation of Steam Vessels — Destruction* 

ok Passengers — Indictment for Misconduct 

and Negligence— Joint and Separate Trials. 

[1. A violation jf a law of the United States, 
committed on board a steamboat upon the Hud- 
son river, within the ebb and flow of the tide. 
is within the jurisdiction of the federal court, 
although the place is within the body of a coun- 
ty of the state of New York.] 

[2. An indictment based on section 12 of 
the act of July 7, 1838 (5 Stat. 304), against the 
officers and employes of a steamboat, is suffi- 
cient if it charges them, substantially in the lan- 
guage of the statute, with misconduct, negli- 
gence, or inattention to their respective duties, 
whereby the lives of passengers are destroyed. 
It is not necessary that the particular acts of 
misconduct, negligence, etc.. should be specifical- 
ly set forth, or that the acts should be charged 
to have been committed feloniously.] 

[3. In such an indictment, several defendants 
occupying different stations of employment, such 
as the captain, engineer, pilot, etc., niay be 
joined, without showing that their acts" were 
jointly destructive of the lives of those on board. 
or were joint in their commission.] 

[4. If a number of persons jointly indicted be 
granted separate trials this does not entitle the 
first person tried to have the benefit of the tes- 
timony of the others; and hence the incompeten- 
cy of such witnesses, in the case of a joint trial, 
is no ground for granting separate trials.] 

[5. It is not necessary to a conviction under 
the statute to prove that there was willful or 
intentional mismanagement or misconduct on the 
part of the accused. It is not the intent which 
constitutes the essence of the offence, but it is 
an improper act of the kind designated, and 
having the results named, though such act be 
unaccompanied with any evil intent.] . 

[G. It is not sufficient, under the statute, to 
show misconduct, negligence, or inattention on 
the part of the accused, and that there was a 
burning of the vessel, which caused loss of life, 
but it must further be shown that such burning 
and loss of life were the direct consequences of 
the negligence or misconduct shown.] 
I [7. By "misconduct, negligence, or inatten- 
tion" in the management of a steam vessel the 
statute means the omission or commission of any 
act which may r aturally lead to the consequen- 
ces made criminal; and it is immaterial what 
may be the degree of misconduct, whether slight 
or serious, if the proofs show that the destruc- 
tion of the lives of persons on board was the 
necessary or most probable consequent of it.] 

[8. To be a pert on "employed on board," with- 
in the meaning of the statute, it is not necessary 
that one should be employed under pay to per- 
form any particular duty; but the statute ap- 
plies to any one actually engaged in performing 
the duties of an officer or employe, as where, the 
captain being sick, another takes his place, and 
acts as captain, exercising the authority and 
control, and discharging the duties, of that 
officer.] 
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[9. If a captain has employed skillful and 
faithful subordinate officers and employes, then 
any act of misconduct; negligence, or inattention 
on their part, or the part of any one of them, is 
not imputable to him, and he cannot be held 
guilty under the statute, though such act direct- 
ly results in destioying the lives of persons on 
board.] 

The lamentable accident wherein the steam- 
boat Henry Clay was destroyed on the banks 
of the Hudson river, and about eighty-five 
lives destroyed, is of too recent occurrence to 
need any particular recital of the same to 
bring it to the memory of our readers. This 
vessel started from Albany about 7 o'clock a. 
m. on the 28th July, 1832, with a large load 
of passengers and freight, bound for New 
York, to stop at most of the intermediate 
landings, and there to receive and land pas- 
sengers and freight. The steamboat Arme- 
nia started from the same place, bound on a 
like voyage, with a smaller load of passen- 
gers, at about the same hour. It was al- 
leged that shortly after starting from Al- 
bany, and somewhere in the neighbourhood 
of Hudson, which is thirty miles below Al- 
bany, and about one hundred and seventeen 
miles from New York, a contest of speed 
arose between the two boats, wherein the 
greatest exertion was made use of by the 
two boats to surpass each other in speed. 
The result of this contest was that at a 
point a little north of Kingston, the two 
boats came in collision, and it was alleged 
and believed by the public the Henry Clay 
endeavoured to crowd the Armenia on shore. 
This contest created excessive alarm on the 
part of the passengers, especially the females, 
on board of both boats. It continued until 
about Kingston, whereat the Armenia hove 
to for the alleged purpose of cooling her 
boilers and engine, which it was averred 
were overheated; but nevertheless, after a 
time the Armenia followed the Henry Clay, 
which latter proceeded on her course down 
the river, but with diminished speed, until 
her arrival in the vicinity of the Forrest 
House, two miles below Yonkers, and about 
fifteen miles from New York, when fire was 
discovered proceeding up from the fire room. 
Attempts were made to put it out, but with- 
out success, and finally the vessel was head- 
ed to the shore, and was beached, but un- 
fortunately the progress of the fire was such 
that most of the passengers were prevented 
from reaching the shore, by the fire intercept- 
ing their passage through the gangways and 
over the promenade deck. They were grad- 
ually driven off the stern of the boat by the 
devouring flames, and all, or nearly all, who 
were at the stern perished. On the voyage 
down, it appeared that the captain was con- 
fined to his stateroom from sickness, occa- 
sionally giving an order. It was alleged that 
Collyer, who was principal owner of the 
boat, and who was on board, was in com- 
mand, or had the principal charge and direc- 
tion of the boat The other ofiicers were at 
their posts, and remained so until the vessel 



was beached, when they rushed in and en- 
deavoured to save the lives of the passengers 
who were drowning. Many of them were 
saved by their exertions. It appeared, also, 
that before the boat reached the shore, num- 
bers of the passengers plunged into the river, 
and the master of a boat who was near at 
hand went to their assistance, and saved a 
few. Many of them, however, were drowned. 
Complaint was made in the public press, 
also, against the pilot of the boat, because of 
his beaching his boat at right angles to the 
shore, instead of in an oblique position. If the 
latter had been done, it was maintained that 
all might have escaped. Much indignation 
was expressed at an order which was said 
to have been given to the passengers by some 
one in authority, just before the vessel reach- 
ed the shore, for them to go aft, which order 
was generally obeyed, and many of them 
who went aft were consequently destroyed. 
It was also charged that the vessel was in- 
sufficiently provided with boats, water buck- 
ets, life preservers, and pumps; that, if the 
vessel had been so furnished, all, or nearly 
all, would have escaped, or the flames would 
have been mastered. A coroner's inquest 
was held at Yonkers, a place about three 
miles from the place of the calamity, and 
was in permanent session for about ten days 
after the event, whereat evidence was taken 
of a very exciting and inflammatory nature. 
In New York, Dutchess, and West Chester 
counties, the grand juries of those counties 
were respectively charged by the judges of 
the supreme court, to take action in the 
premises. But the United States court first 
proceeded, and arrested the principal owner, 
Collyer, and the others above named, on the 

-day of August, 1852, and held them to 

bail in $10,000, to answer any indictment 
which might be found against them, under 
the section of the act of congress of 1838 [5 
Stat. 304], which is as follows: "That every 
captain, engineer, pilot, or other person em- 
ployed on board of any steamboat or vessel, 
propelled in whole or in part by steam, by 
whose misconduct, negligence, or inattention 
to his or their respective duties, the life or 
lives of any person or persons on board said 
vessel may be destroyed, shall be deemed 
guilty of manslaughter, and upon conviction 
thereof before any circuit court in the United 
States, shall be sentenced to confinement at 
hard labour for a period not more than ten 
years." AJiter their arrest at the instance of 
the United States courts, and bailing out, as 
above stated, the Westchester authorities, on 
the finding of the coroner's inquest, preferred 
a complaint against them for murder, under 
the following section of the New York Re- 
vised Statutes, viz. 2 Rev. St. (4th Ed.) p. 
843, § 5. Such killing, unless it be man- 
slaughter, or excusable or justifiable homi- 
cide, as hereinafter provided, shall be murder 
in the following cases: (1) When perpetrat- 
ed from a premeditated design to effect the 
death of the person killed, or of any human 
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being. (2) When perpetrated by any act im- 
minently dangerous to others, and evincing 
n depraved mind, regardless of human life, 
-although without any premeditated design 
to effect the death of any particular individ- 
ual. (3) When perpetrated without any de- 
sign to effect death, by a person engaged in 
the commission of any felony. 

The defendants were arrested and held in 
custody by the sheriff of West Chester coun- 
ty, but, before they could be removed to 
West Chester county, a writ of habeas corpus 
was sued out at the instance and on the 
petition of Dennis McMahon, Jr., who ap- 
peared as counsel for all except Collyer. 

This habeas corpus was argued and dis- 
cussed before his honour, Mr. Justice Ed- 
monds, in the month of September, 1852, by 
Mr. McMahon, for all the defendants except- 
ing Collyer, by Mr. Cutting and Mr. O'Con- 
ner, for defendant Collyer, and by District 
Attorney Wells, of West Chester county, and 
Mr. Lockwood, for the state authorities. 

The argument and decision are reported. 
People v. Sheriff [1 Parker, 659]. The learned 
judge overruled the charge of murder, but 
held them to answer on the charge of man- 
slaughter in the first degree, and held them 
in bail in $10,000. Shortly after this deci- 
sion, the grand jury summoned to the United 
States district court in New York found an 
indictment for manslaughter against all the 
defendants, under the aforesaid section of the 
act of 1838. After the finding of this in- 
dictment, an oyer and terminer was subse- 
quently held in West Chester county by the 
state court, and an indictment was there 
found against all the defendants for man- 
slaughter in the first degree. To this indict- 
ment the defendants Tallman, Gertnaine, 
Hubbard, Jessup, Elmendorf, and Merrit, 
pleaded to the jurisdiction. To that plea the 
■district attorney demurred. The other de- 
fendant, Collyer, pleaded not guilty. The 
demurrer to the plea of jurisdiction was nev- 
er brought on for argument; the state au- 
thorities concluding to await the issue of the 
trial on the United States indictments. 
The plea was as follows: 
"In the Court of Oyer and Terminer held in, 
and for the County of West Chester. The Peo- 
ple, &c, v. John F. Tallman, James L. Jessup, 
John Germaine, Charles Merrit, Edward J. 
Hubbard, James Elmendorf, imp'd with 
Thomas Collyer. And the said defendants, 
impleaded as aforesaid, come into this court 
of oyer and terminer, held in and for the coun- 
ty of West Chester, and having heard the in- 
dictment now here read, say that the said 
court of oyer and terminer ought not to have 
or take cognizance of the said offences in the 
said indictment against them preferred, be- 
cause, protesting that they are not guilty of 
any of fhe said offences, they say that the 
same were committed on the waters of the 
Hudson river, near Yonkers, and within the 
county of West Chester, within the ebb and 
flow of the tide. And they aver that at the 
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several times when the said supposed offences 
set forth in the several counts in the said in- 
dictment were, as therein alleged, committed, 
the said John F. Tallman was captain or mas- 
ter .of the steamboat or vessel hereinafter 
named, and the said John Germaine was en- 
gineer thereof, and the said Edward Hubbard 
was pilot thereof, and the said James L. Jes- 
sup, Charles Merrit, and James Elmendorf 
were persons respectively employed on board 
thereof. And the said steamboat Henry Clay 
was at the several times when the said sup- 
posed offences, set forth in the several ac- 
counts of the said indictment, were as there- 
in alleged committed, a vessel propelled in 
whole or in part Dy steam, duly enrolled and 
licensed under the enrolment and navigation 
laws of the United States of America, and 
engaged m the navigation of the navigable 
tide waters of the Hudson river, between the 
cities of Albany and New York, stopping at 
the intermediate places, on said river, at and 
above Sing Sing. And the said several per- 
sons mentioned in the several counts of the 
indictment now here, whose lives, as therein 
alleged, were destroyed, were persons respec- 
tively on board of said vessel at the time of 
the commission of the said supposed offences. 
And thej- aver that the said supposed offences 
were committed after the 7th day of July, A. 
D. 1838, to wit at the several times in the 
several counts of the said indictment declared. 
Wherefore they say that the circuit court of 
the United States, within and for the South- 
ern district of New York, had at the several 
times when the said supposed offences set 
forth in the said several counts of the said in- 
dictment were as therein alleged committed, 
and have now, the sole and exclusive right to 
entertain cognizance of, and jurisdiction over, 
the offences in the said indictment described 
and set forth, and this they are ready to veri- 
fy. Wherefore they pray judgment whether 
the said oyer and terminer ought and will fur- 
ther proceed against them. D. McMahon, Jr., 
attorney for defendants Tallman, Jessup, Hub- 
bard, Germaine, Elmendorf, and Merrit." 

"State of New York, City and County of 
New York.— < John F. Tallman, James L. Jessup, 
Edward Hubbard, John Germaine, James El- 
mendorf, Charles Merrit, being duly sworn, 
say that the aforesaid plea is true in substance 
and matter of fact. 

"Sworn to before me this 25th day of No- 
vember, 1852, John Germaine. Allen Hand 
hurst, Justice of the Peace. 

"Sworn to before me this day of De- 
cember, 1852, by Benedict Levis, Jr., bominis- 
sioner of Deeds. John F. Tallman/' 

In January, 1S53, the defendants Tallman, 
Germaine, Hubbard, Elmendorf, Jessup, and 
Merrit were called upon to plead to the Unit- 
ed States indictment, when their counsel made 
a motion to quash the indictment, on the fol- 
lowing grounds, namely: (1) That the indict- 
ment was defective in form. (2) That the 
first, second, third, fourth, fifth, sixth, sev- 
enth, thirteenth, fourteenth, and fifteenth 
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counts were defective in form. (3) That the 
different counts of said indictment charge the 
offence in the words of the statute, without 
setting forth with sufficient minuteness the 
offence and the circumstances constituting 
the same. (4) That it does not charge the of- 
fence as having been committed knowingly or 
feloniously, or with intent to injure any per- 
son on board the vessel. (5) All the counts 
want the fulness and precision required "by 
law in describing a criminal offence; and con- 
necting any person with it. (6) It does not de- 
scribe any of the defendants as having been 
engaged in the actual navigation'of the vessel 
at the time the lives were lost; nor does it de- 
scribe that their duties were such as that a 
neglect thereof or inattention destroyed the 
lives. It indicts jointly for the same offence, 
in the same count, several different defend- 
ants, occupying different stations of employ- 
ment on the boat, for a negligence or inatten- 
tion to, and a misconduct in executing, their 
respective duties, without showing how, or in 
what manner, their different acts were joint 
in bringing about directly the destruction of 
the lives alleged to be lost. 

The following is a synopsis of the indict- 
ment* in question: First count. That Coll- 
yer, Tallman, Gerinaine, Hubbard, Jessup, 
Elmendorf, and Merrit, on the 28th day of 
July, 1S52, on the navigable waters of the 
United States," and within the ebb and flow 
of the tide on the Hudson river, &c, were 
persons employed on board of the Henry 
Clay, propelled by steam, which vessel was 
then owned by persons, citizens of the Unit- 
ed States, unknown, and did then and there, 
by their misconduct, negligence, and inat- 
tention to their several and respective du- 
ties, in their several and respective employ- 
ments on board of said steamboat,- cause the 
lives of Stephen Allen, Abraham Crist, A. S. 
Downing, Geo. F. TVbittock; Julia Hoey, and 
divers other persons then being on board, 
to be destroyed. Second count. That the 
same persons, on the 2Sth July, 1S52, on the 
Hudson river, &c, were persons employed 
on board the steamboat Henry Clay, which 
was then owned by William Radford, Thom- 
as Collyer, and John F. Tallman; and did 
thou and there, by their misconduct in their 
several and respective employments on 
board of said vessel, cause the lives of Ste- 
phen Allen, &c, and others unknown, on 
board of said steamboat Henry Claj% to be 
destroyed. Third count. Same as second 
count, except it uses the word "negligence" 
instead of "misconduct" Fourth count 
Same as third count, except it uses the 
words of the statute, viz. "inattention to 
their several and respective duties in their 
several and respective employments." Fifth 
count. That said persons, &c, on the 28th 
July, 18o2, in the navigable waters of the 
United States, and within the ebb and flow 
of the tide, that is to say, on the Hudson 
river, in the Southern district of New York, 
were persons employed on board of a steain- 
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boat propelled in whole by steam, called the- 
Henry Clay; that is to say, Thomas Coilyeiv 
as part owner, and acting for the captain in 
command of the boat, Tallman, as captain, 
Germaine, as engineer, Hubbard, as first 
pilot, Jessup, as clerk, Elmendorf, as second 
pilot, Merrit, as assistant engineer, of said 
boat, which was then and there owned by 
Thomas Collyer, William Radford, and John 
F. Tallman, citizens of the United States,, 
and did then and there, by the misconduct 
of the said persons in their several and re- 
spective duties, in their before mentioned 
and described employments, on board of 
said steamboat Henry Clay, cause the lives 
of Stephen Allen, Abraham Crist, and divert 
other persons unknown, on board thereof, 
to be destroyed. Sixth count. Same as fifth 
count, except it uses the word "negligence." 
Seventh count. Same as fifth count, except 
it uses the words of the statute thus: "By 
the inattention of them, &c, to their special 
and respective duties, in their before men- 
tioned and described employments," &c~ 
Eighth count. That said persons, on the 
2Sth July, 1S52, on the river Hudson, coni- 
monly called the "North River," within the 
ebb and flow of the tide, and within the 
Southern district of New York, &c, being 
then and there persons employed in the fol- 
lowing capacities; that is to say, Collyer, as 
X^art owner, in command, the said John F. 
Tallman, as captain, the said John Ger- 
maine, as engineer, the said Hubbard, as 
first pilot, Jessup, as clerk, Elmendorf, as 
second pilot, Charles Merrit, as assistant en- 
gineer, on board of a steamboat propelled 
in whole by steam, called the Henry Clay, not 
regarding their several and respective du- 
ties, in their aforesaid respective capacities, 
did then and there, by inattention to their 
said duties, so negligently navigate, control,, 
and steer the said steamboat, called the 
Henry Clay, as to cause one Julia Hoey, 
then and there, being a passenger on board 
said steamboat Henry Clay, to be over- 
whelmed by the waters of the said river 
Hudson, and in and by said waters she was 
drowned, and did die; and so the jurors- 
say that the said Thomas Collyer, John F. 
Tallman, &c, the life of the said Julia Hoey 
by their negligence and their inattention to 
their said several duties feloniously did de- 
stroy, &c. Ninth count. Same as eighth 
count, except it charges "so inattentively 
navigate and manage the said steamboat 
Henry Clay, and manage and regulate the 
steam and furnace on board said steam- 
boat, as to cause the said steamboat to take 
fire; by means whereof Stephen Allen and 
Abraham Crist, and 'divers other persons,- 
were overwhelmed," &c; and charges that 
the lives of said Allen, &c, were destroyed 
by the inattention of the defendants to their 
several duties, as aforesaid. Tenth count. 
Same as last count, excepting it calls Coll- 
yer "acting captain." It uses the words 
"misconduct and negligence, and by inatten- 
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tion to their respective duties, and so inat- 
tentively manage, regulate, and conduct the 
fires and steam on board said Henry Clay, 
as to cause her to catch fire, whereby they 
were cast and thrown from, and out of, the 
steamboat, into the water of the Hudson 
river; and that by their misconduct and 
negligence, and inattention to their respec- 
tive duties, the lives of the said persons 
were destroyed." Eleventh count. Same as 
tenth count, except it uses the words "fe- 
loniously disregarding their respective em- 
ployments, did so negligently and inatten- 
tively navigate, control, and manage the 
steamboat Henry Clay, and so negligently 



offences under the admiralty until congress 
have legislated on the subject. (3) Congress 
have no right to legislate respecting offences 
committed on navigable waters entirely with- 
in the limits of a state; and the Hudson river 
is a navigable stream entirely within the lim- 
its of the state of New York. The jurisdic- 
tion of the state of New York extends to low- 
water mark on the Jersey shore. Com. v. 
Peters, 12 Mete. [Mass.] 3S7; [The Genesee 
Chief v. Fitzhugh] 12 How. [53 U. S.J 443. 
(4) The act of 183S does not, in terms, extend 
the jurisdiction of the United States courts to 
the navigable waters wholly within a state. 
It merely authorizes the general admiralty 



and inattentively manage and regulate the | jurisdiction to apply, to take cognizance of 
fires and steam, &c," which said steamboat ; what it describes to be an offence, and the 
was then and there under the guidance and | general admiralty jurisdiction does not apply 
control of the said defendants, that by their I to waters within the body of a county, or 
misconduct and negligence the said lives | fauces terrae. U. S. v. Wildbore, 5 YVhear. 
were destroyed. Twelfth count. Same as | [18 U. S.] 76, 103, 104; S. C. Crimes Act, 
eleventh count, except it uses the words "by March 3, 1825 [4 Stat. 115], April 30, 1700, § 12 
misconduct and negligence, and by inatten- I [l Stat. 115]; United States v. Grush [Case 
tion to their respective duties, as aforesaid, j No. 15,268]. (5) The court should be extrenie- 
so inattentively manage, navigate, and con- ! ly chary of extending the act to apply to of- 
trol the said steamboat Henry Clay; and so | fences committed on the Hudson river, be- 
inattentively manage, regulate, and control : cause, if the admiralty has jurisdiction, it is 



the fires and steam on board said steamboat 
Henry Clay, as to cause said steamboat to 
take fire, by means whereof one Inock Sim- 
ons, then and there being on board, was 
burned, and from such burning died; and 
charges his destruction to their misconduct 
and negligence, and inattention to their re- 
spective duties." Thirteenth count. Same as 
second count, except it charges the life of 
Inock Simons to be destroyed. Fourteenth 
count. Same as last count, except using 



exclusive, and is a serious attack upon the 

rights of state sovereignty. This point is 

i pressed in sober earnestness, as it happens 

| that both the state, county, and the United 

j States courts have here assumed jurisdiction, 

, and intend to exercise it. 

' 2. This indictment is defective in form, and 

[ describes no offence whatever: (1) It follows 

! the words of the statute of 1838, in describing 

the offence, without stating in what way the 

j defendants were guilty of misconduct, negli- 

the word * 'negligence" instead of "miscon- | gence, or inattention to his or their respective* 



duct." Fifteenth count. Same substantially 
as fifth count, excepting it charges the death 
of Inock Simons, having been caused by 
fire, by reason of their inattention to their 
respective duties. 

Argument was heard at great length on this 
question before his honour, Mr. District Judge 
BETTS, and a similar case, that of The Rein- 
deer, was heard at the same time. In the lat- 
ter case the defendants had pleaded to the in- 
dictment, but having faith in Mr. McMahon's 
motion, united with him in it on the part of 
their clients. 

The folloAving are the arguments of the de- 
fence and of the United States on that motion. 

Mr. McMahon, for the six defendants above 
named, argued 



duties, or what were the respective acts of 

misconduct, negligence, or inattention consti- 
j tuting the offence. In any event, the first, 
' second, third, fourth, fifth, sixth, seventh, 
1 thirteenth, fourteenth, and fifteenth counts 

are bad for that reason. (2) The offence be- 
, ing a felony, such a particularity is required. 
' both at common law, and by the decisions of 

our courts. 1 Chit. Cr. Law, § 22; Archb. 
, Cr. PI. 50, 64; Starkie, Cr. PI. 235; Reg. v. 
! Barrett, 2 Car. & K. 343; Car. & P. 156; U. 
! S. v. Mills, 7 Pet. [32 U. S.] 142; State v. 
! Raines, 3 McCord, 533; Hampton's Case, 3 

Grat. 590; Com. v. Stout, 7 B. Mon. 247; 
j People v. Allen, 5 Demo, 76. (3) As the terms 
, "misconduct, negligence or inattention'* are 



] very broad and indefinite, by the use of them 
1. The circuit court of the United States of I alone no indication is given to the defendants 
America has no jurisdiction of the offences de- \ of what they are guilty, and to meet such a 
scribed in the indictment, because: (1) It de- j charge they must be in great danger of con- 
scribes the offence as having been committed I viction, because of their not knowing what 
on the Hudson river. The court can take ju- I description of misconduct, negligence, or inat- 



dicial notice that the Hudson river ends at 
New York Bay. All above New York Bay is 
entirely within the limits of the state of New 
York. Peyton v. Howard, 7 Pet [32 U. S.] 
322. (2) In U. S. v. Bevans, 3 Wheat. [16 U. 
S.] 336. it was decided that the courts of 
the United States have not jurisdiction of 



tention, they are to combat. Reg. v. Barrett, 
2 Car. & K. 343; State v. Fields, Mart. & Y. 
137. (4) The offence is not set forth as hav- 
ing been committed feloniously, or with intent 
to injure any person or persons on board 
said vessel. Archb. Cr. PI. 64. (5) It sets 
forth that the misconduct, negligence, or in- 
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attention to their respective duties, &c., caus- 
ed the lives of, &c, to be destroyed, without 
showing that such acts directly destroyed the 
said lives; and, under the principle of causa 
proxima non remota spectatur, the indictment 
shows no offence under that statute. How- 
el v. Com., 5 Grat. 664; Anthony v. State, 
13 Smedes & M. 263. 

3. The indictment is defective in substance 
because: (1) It indicts jointly, for the same 
joint offense, in the same count, several 
defendants occupying different stations of 
employment on the steamboat, for a joint 
misconduct, negligence, or inattention to 
their respective duties, without showing that 
their acts were jointly destructive of the lives 
of those on board, or became or were joint in 
their commission. (2) The statute of 183S, un- 
der which this indictment is framed, does not 
contemplate a joint negligence, because the 
phrases of the act are disjunctive or distribu- 
tive, thus, every captain, &c, by whose mis- 
conduct, negligence, or inattention, respecting 
duties, &c. (3) The words "misconduct, neg- 
ligence, or inattention" mean omission or ill 
eonduct that is passive; action is not im- 
plied. The terms amount to an absence of 
will in what they do or omit to do, because, 
if there is will, then malice would be infer- 
red, and they would be guilty of murder. If 
no will, then there is inertness of the mind, 
which in each one is separate, because the 
inertness of the mind of the captain is differ- 
ent from the inertness of the engineer, their 
duties being distinct, and the exemplification 
of that inertness being different. The cap- 
tain's misconduct, negligence, or inattention 
has reference only to his respective duty as 
captain. So with the engineer, so with the 
pilot, and so with the others. Each is guilty 
in his respective sphere. Their guilt is differ- 
ent, and the manifestations of that guilt are 
different, and in no sense are their acts, or 
causes conducing to those acts, joint. Where 
several commit a joint act, not of itself il- 
legal, but which becomes so by reason of 
some circumstance applicable to each indi- 
vidual severally, and not jointly, they must 
be indicted separately. 2 Hawk. P. C. c. 
25, § 89; Barb. Cr. Law, p. 338. Thus sev- 
eral partners cannot be indicted jointly for 
exercising their trade without having served 
an apprenticeship. 1 Salk. 382; 1 Strange, 
623; 2 Strange, 921; Barb. Cr. Law, 33S; 
1 Burrows, 2, 4, 6. When several persons are 
engaged in publishing a libel, and the pub- 
lication of each be separate, they must be 
severally indicted. Barb. Cr. Law, 33S. So, 
on a joint charge for receiving stolen goods, 
a joint act of receiving must be proved. 
Proof that one received in the absence of the 
other, and afterwards delivered to him, will 
not suffice. Rex v. Messingham, 1 Moody, 
Crown Cas. 257. See Russ. & R. 344. See 
Vaughan v. State, 4 Mo. 530; Weinzorpflin v. 
State, 7 Blackf. 186. The motion to quash is 
the proper way to moot these points, for, if 
the matters alleged in the indictment are not 
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punishable by law, the indictment will be 
quashed. Whart Cr. Law, 131; Archb. Cr. 
Law, 64. So the court may quash, in its 
discretion, for such insufficiency as will make 
any judgment erroneous, given upon any part 
of it against the defendant. Berts, District 
Judge, in U. S. v. O'Sullivan [Case No. 15,- 
974], citing authorities; U. S. v. Goodwin, 
12 Wheat. [25 U. S.] 460. 

The United States district attorney, J. 
Prescott Hall, in rising to oppose the motion 
to quash the indictment in this case, said 
that he should not consider it any part of his 
duty to occupy much of the time of the court 
in discussing the exceptions taken to the in- 
dictment, because he knew his honour was 
familiar with the law and the principles 
laid down in several discussions in similar 
eases. Knowing the judge's general prep- 
aration in all matters, he would merely 
state, first, in answer to the objections as to 
jurisdiction, that the law was sufficiently 
explicit in bringing this offence within the 
terms of the act of congress, and that the 
objection was at an end, provided there is 
nothing in the law inconsistent with the 
constitution of the United States. The learn- 
ed counsel then referred to the act providing 
for the better security of the lives of passen- 
gers on vessels which are propelled in whole 
or in part by steam. The twelfth section 
provides, that every captain, engineer, pilot, 
or other person employed on board any 
steamboat, by whose misconduct, negligence, 
or inattention life is destroyed, shall be 
deemed guilty of manslaughter. Yet it may 
be that congress had no right to pass the 
law. If so, there would be an end to the 
question; but he (the district attorney) took 
it for granted, that no court, at nisi prius, 
would take upon itself to assume that con- 
gress had violated the constitution of the 
United States, unless it clearly appear that 
it had done so. It would be enough for him 
(Mr. Hall) to show that congress have that 
authority, not only by the words of the con- 
stitution, but by express adjudications of 
the supreme court It does not follow, as a 
logical deduction, that, because the states 
have jurisdiction over certain crimes, con- 
gress therefore has not It does not follow 
that, because congress has jurisdiction over 
certain crimes, the states have not. The dis- 
trict attorney then referred to the case of 
Pox [v. Ohio], charged with counterfeiting, 
reported in 5 How. [46 U. S.] 434, and re- 
marked that his honour, Judge Betts, had 
given the same construction to the act con- 
cerning the counterfeiting of coins which 
had been put upon it by the supreme court 
of the United States, in Marigold's Case, 9 
How. [50 U. S.] 560. Even before that case 
was decided, the supreme court held, in those 
cased, that, although the states might have 
jurisdiction over certain crimes, yet, that 
congress might also exercise the same pow- 
er in cases within their jurisdiction. In re- 
I lation to the matter now before the court, 
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he submitted that it was not important 
whether it was exclusively under the au- 
thority of congress or not. It is part of that 
jurisdiction in which is included the power 
to regulate commerce, and that, also, in- 
cludes the power to regulate navigation. If 
congress had the power to regulate naviga- 
tion, they have the right to regulate it every- 
where. The power extends to the land, as 
well as the sea. As to the point about the 
flow and ebb of the tide, that has been long 
since exploded. He referred to the case of 
the Ohio bridge, in which it had been de- 
cided that the admiralty power extends to 
the lakes, and the power of congress ex- 
tends to the land, as well as to the sea, in 
matters of commerce. It is a question of 
power, not of discretion. If congress have a 
right to regulate navigation, there is no limit 
upon their discretion. It is for congress to 
say how, and in what manner, the regula- 
tion shall be made and exercised. But this 
is not a matter open for construction. The 
supreme court has expressed its opinion up- 
on this very act, and has decided that it is 
applicable to all steam vessels, whether navi- 
gating the rivers, the ocean, or the lakes; 
and that its commands must be obeyed by 
all persons within its description and enu- 
meration. The district attorney here cited 
and commented at great length upon the fol- 
lowing cases, which he insisted had set the 
matter of jurisdiction at rest. New Jersey 
Steam Navigation Co. v. Merchants' Bank, 
G How. [47 U. S.J 394; U. S. v. Coombes, 12 
Pet. [37 r. S.J 72; Waring v. Clark, 5 How. 
[46 U. SJ 4G1-4G5. In this last case, the su- 
preme court say that the act of July, 183S, 
in all its provisions, is obligatory upon the 
owners and masters of steamers navigating 
the waters of the United States, whether 
navigating on waters within a state or be- 
tween states. Then, as to the forms of the 
indictments, the district attorney insisted 
that they were sufficient in all particulars, 
and conformable, not only to precedents, but 
to express adjudications. In setting forth 
a crime created by statute, it is sufficient to 
describe the offence in the words of the stat- 
ute itself, and this rule has been followed 
in some of these counts, while in others, the 
particular mode in which the terrible calam- 
ity overwhelmed men, women, and children 
in one common ruin are particularly set 
forth. In some counts, death is attributable 
to the direct action of fire and steam; in 
others, water, in which the sufferers sought 
refuge to escape the still more dreadful 
ravages of flame. The district attorney then 
commented upon the objection made that 
there could be no such thing as joint negli- 
gence, and insisted upon it that, in practice, 
such inattention might exist, as in cases 
where two men are stationed at one point to 
keep common watch, and both neglect their 
common duty by gross acts of negligence. 
But in this case joint misconduct is charged, 
and. in the Henry Clay's Case the indictment 



sets forth that he, Collyer, the owner, was 
acting as master; that the captain was also 
acting in conjunction, not only with him, but 
with the engineer, pilot, clerk, and others of 
the crew; that all these were acting together, 
each in his own department, the object being 
to surpass the Armenia in speed; that each 
and all were reckless; and that the conse- 
quence of this recklessness was the burning 
of the boat, and the destruction of her passen- 
gers. He insisted, therefore, that, both in 
theory and in practice, the indictments were 
good, and ought to be sustained, and he cited 
and commented upon many cases in support 
of his positions. The argument of the district 
attorney occupied upwards of two hours. 

Mr. McMahon replied on the part of his cli- 
ents. In the course of his argument, the 
judge interrupted him, saying that he would 
not take into consideration the question 
whether the law was unconstitutional. The 
only question he would entertain was wheth- 
er this court had jurisdiction in the matter. 

Mr. McMahon then continued his argument,, 
and was followed by Mr. Noyes, on behalf of 
the parties implicated in the Reindeer catas- 
trophe. The court then adjourned, the judge 
reserving his decision until morning. 

THE COURT, after advisement, delivered 
an oral opinion, in which he considered at 
some length the objections, but finally over- 
ruled them, and ordered the defendants to- 
plead to the indictment. The defendants all 
plead not guilty. 

D. McMahon, for defendants Tallman, Jes- 
sup, Elmeudorf, and Men-it. 

Henry G. Wheaton, for Germaine. 

George N. Betts and Ambrose L. Jordan, 
for Collyer. 

J. Prescott Hall, late Dist. Atty., and Mr. 
Dunning, for the United States. 

The prosecution moved on the trial of the 
defendants together. The counsel for the 
defence, on affidavits, asked for separate 
trials, principally because the defence of the 
defendants were antagonistic to each oth- 
er, and that no fair trial could be had of all 
the defendants together, and that the evi- 
dence of the defendants was reserved for 
each other. This separate trial was oppos- 
ed at much length by the prosecution. 

After a long discussion, INGERSOLL, Dis- 
trict Judge, decided against the separate 
trial, remarking as follows, viz.: "It appears 
to me that a great many topics have been 
discussed here which it is unnecessary to 
consider in disposing of this motion, They 
will properly be considered when the case 
goes to the jury; and as to what weight will 
then be given to them, under the instruction 
of the court, I do not think it necessary to 
intimate an opinion. The act of congress 
provides: 'That every captain, engineer, pi- 
lot, or other person employed on board any 
steamboat or vessel, propelled in whole or in 
part by steam, by whose misconduct, negli 
gence, or inattention to his or their respec- 
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tive duties, the life of any person or persons 
may be destroyed, shall be deemed guilty of 
manslaughter.' Now, the indictment at pres- 
ent under consideration is founded upon this 
act of congress, and it charges the individ- 
uals named in it with this misconduct and 
negligeuce. It charges them with a joint mis- 
conduct, and that by such misconduct and 
negligence they are all liable. It is not nec- 
essary for me to determine any questions 
which may have been, had up before Judge 
BETTS heretofore, or to intimate what I 
think of his opinions; but, . undoubtedly, I 
should have concurred in his opinion, after 
due consideration had by me. The question 
now is, whether the court will order a sepa- 
rate trial to Mr. Gollyer, before the other de- 
fendants are tried, because it is evident that 
the object is to have Mr. Collyer tried first." 
Mr. Jordan: "So far as Ave are concerned, 
we never asked anything of the sort, nor do 
we wish it." 

INGERSOLL, District Judge: "It makes 
no difference whatever. The object is to 
have one tried before the other, and why? 
The reason is, and there can be no other 
legitimate reason, that unless there is a sep- 
arate trial, there cannot be a fair trial; and 
then the question comes up, that being the 
reason, has there anything transpired by 
which it is made to appear that these par- 
ties cannot have a fair trial if they are tried 
jointly? And, if there is no reason made to 
appear that they cannot have such a fair 
trial, then it is the duty of the court not to 
order a trial separately. But if it is made 
to appear that they cannot be fairly tried 
jointly, then, as I conceive, it is the duty of 
the court, although it has often been said to 
be in their discretion, to order a trial sepa- 
rately. What are the reasons which are 
urged to induce me to believe that the de- 
fendants cannot be tried jointly? They art- 
two. The first is that the defence of some of 
these defendants is so antagonistic to each 
other that they cannot have a fair trial; and. 
secondly, that they cannot be tried fairly 
without having the testimony of their code- 
fendants in their behalf, as I understand it, 
and that, therefore, they should be ordered 
to be tried separately, so that they could have 
the testimony of their codefendants adduced 
in their behalf. 

"One word as to this latter reason before I 
consider the first. Is there any ground, for 
that reason, that I should order a separate 
trial to be had in this case? Whether Mr. 
Collyer were tried first, or the captain, or the 
engineer, it is said that the one who is thus 
tried first ought to have the benefit of the 
testimony of the othe:, and could not have it, 
and it follows that it should be granted for 
that reason; and the question is, could he do 
it? This question has been often before the 
courts, not only in the states, but before the 
courts of the United States. It has been be- 
fore the supreme court, in a case reported in 
Johnson, in a case in Massachusetts, of Pick- 
25FED.CAS.— 36 



ering, where a separate trial was ordered, and 
where the party who was first tried offered 
the testimony of his codefendants, and it was 
refused, because the codefendant was not a 
witness. Two years ago the same subject 
Avas had up before the supreme court of the 
United States. It was a case that went up 
from Virginia, where two individuals Avere in- 
dicted for murder upon the high seas, and 
AAiiere a separate trial Avas ordered, and where 
the one first tried offered the testimony of the 
other one Avho Avas indicted, and not upon 
trial, and the question A\ r ent up to the supreme 
court whether he Avas a competent witness - 
for the one first tried, and the supreme court 
decided that he was not; although in the 
state of Virginia a law had been passed, prior 
to the time that the trial Avas had in the cir- 
cuit court, that Avhere a separate trial was. 
had, the one first tried might have the benefit 
of the testimony of the other. The supreme- 
court decided, although it was so in the State- 
of Virginia, yet in the courts of the United 
States the one first tried could not have the 
benefit of the testimony of the other who was 
indicted Avith him, and therefore this reason 
Avhich has been urged is not well sustained; 
for if this defendant was tried separately, the 
object would not be obtained, for he could no 
more have the testimony of those indicted 
with him upon that trial, than he could have 
upon a joint trial. 

"Now, as to the other reason. Is the de- 
fence so antagonistic that the defendants 
cannot be fairly tried? I certainly do not 
think so. If I did, I should be inclined to 
grant a separate trial. It is not that any one 
who is acting as captain, or mate, or engi- 
neer, and him only, shall be liable under the 
statute, but it is any person; and in reference 
to the ground urged by the last counsel, that 
it is necessary for him to implicate the Avit- 
nesses, in order to excuse the captain, whom 
he represents, I do not understand it so at all, 
if what he says is true, that the captain was 
sick, so that he Avas not able to attend to ms 
duties on board the vessel, and aid not so at- 
tend to them, and the command devolved up- 
on the next officer. If he Avas sick, and could 
not attend to his duties, he has done nothing. 
If that is made to appear, then, as I vieAv the 
case, unless there is something more in it, 
and this misconduct happened during his sick- 
ness, and he could not attend to it, then, in 
my judgment, he Avill be free, because he will 
not be implicated in that misconduct. His 
sickness Avould excuse him. I do not there- 
fore see any reason, upon each of the grounds 
to Avhich I have alluded, that the defence of 
the defendants is so antagonistic that they 
cannot have a fair trial if tried together." 

Mr. Dunning, the associate district attor- 
ney, opened the case for the prosecution. He 
said: "The defendants have been indicted un- 
der the provisions of the twelfth section of 
the act of congress, approved July 7, 1838, 
entitled, 'An act to provide for the better 
security of the lives of passengers on board of 
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vessels propelled in whole or hi part by 
steam.' That section says, 'And be it^ further 
enacted, that every captain, engineer, pilot, 
or other person employed on board of any i 
steamboat or vessel propelled in whole or in j 
part by steam, by whose misconduct, neg- , 
ligence or inattention to his or their respec- | 
tive duties, the life or lives of any person or ; 
persons on board said vessel may be de- ! 
stroyed, shall be deemed guilty of man- I 
slaughter, and upon conviction thereof before 
any circuit court in the United States, shall 
be sentenced to confinement at hard labour 
for a period of not more than ten years.' 
The indictment in this case contains various 
counts, and in substance charges that the de- 
fendants, on the 28th day of July, 1832, were 
the persons having charge of, and employed 
on board the steamboat Henry Clay, a vessel 
propelled by steam; that John F. Tallman 
was the captain, John Germaine, engineer, 
Edward Hubbard, pilot, James L. Jessup, 
clerk, James Elmendorf, second pilot, and ! 
Thomas Collyer acting as captain; that by \ 
their misconduct, negligence, and inattention ; 
to their respective duties, the lives of Stephen j 
Allen, A. J. Downing, Abraham Grist, and j 
divers other persons, were destroyed. It will 
appear that on the morning of the 2Sth July, 
1S52. the Henry Clay left Albany, freighted 
with human beings, having more than four 
hundred passengers on board, bound for this 
city. While on her passage down the river, 
at about three o'clock in the afternoon, when j 
nearly opposite Yonkers, she was discovered 
to be on fire, and so rapidly did the flames 
spread that they soon gained the mastery, 
and it was found to be impossible to extin- 
guish them. The boat at this time was near 
the middle of the river, but was soon headed 
for the shore, which she succeeded in reach- 
ing, her bow being run aground, her stern re- 
maining in deep water. Then ensued a scene 
of horror that bafties all description. At the 
time the vessel reached the shore, most of the 
passengers were on the after part of the 
boat having been directed to go there by 
those in command. The wind was blowing 
from the shore, and the fire, which originated 
near the middle of the boat, was raging to 
such an extent as to render it almost impos- 
sible to pass it. In their attempts to reach 
the shore, more than eighty of the passen- 
gers on board, with scarce a moment's warn- 
ing, were hurried into eternity. The fearful 
alternative of perishing by the flames or the 
waves was presented to many of the unfor- 
tunate passengers of that ill-fated vessel; 
and each element, the fire and the water, re- 
ceived its share of victimes. Xo age, sex, or 
condition in life escaped. The mother and 
her infant, the old and the young, the man 
of four score years and the youth, shared a 
common fate. For a time the sad tidings 
of this catastrophe spread a gloom over the 
land, and well they might, for they brought 
sorrow and anguish to many a heart, and 
desolation to many a home. It is charged 



that this sacrifice of human life was caused 
by the negligence, carelessness, and inat- 
tention of the defendants, and it will be 
for you to say whether this charge is 
well founded. Your position therefore, gen- 
tlemen of the jury, is an important and a re- 
sponsible one,— important for the defendants; 
important for the community. You stand 
between the living and the dead; for, al- 
though your verdict cannot reanimate the 
dead, it may save the living, may prevent the 
occurrence of similar calamities, may teach 
a lesson to those who have the charge and 
management of steamboats, much needed to 
be taught, that the safety and lives of pas- 
sengers committed to their charge are not to 
be trifled with or taken with impunity. The 
frequency of occurrences of this character 
may well excite alarm. Scarcely a day pass- 
es but we receive intelligence through the 
public prints that life has been destroyed by 
the recklessness— the criminal recklessness— 
of those having charge of our railroad loco- 
motives and steamboats. And where shall 
we look for a corrective, if not to a jury, 
when a proper case is presented for their con- 
sideration? Let the law be rigidly enforced, 
and such occurrences will cease. Let courts 
and jurors, ministers of justice, falter in the 
proper discharge of their respective duties, 
and such occurrences will be more frequent 
still. 

"I have said thus much, gentlemen, to 
show you the importance of the position you 
occupy. I ask you to weigh the evidence for 
the prosecution calmly and dispassionately, 
and render such a verdict as will satisfy your 
minds, under the circumstances. I shall not 
attempt any minute statement of the evi- 
dence that will he introduced. I prefer that 
you should listen to the statements of the 
Witnesses, and take the evidence as it shall 
fall from their lips, rather than any state- 
ments or conclusions of my own. We shall 
produce as witnesses many passengers who 
were on board, and saw the whole occur- 
rence. We insist, and I think it will appear 
from the evidence, that on the 28th July, 
1852, the day on which this awful calamity 
occurred, the Henry Clay was engaged in a 
fearful race— a trial of speed— with the Ar- 
menia, and that from that cause the catastro- 
phe resulted. The vessels left Albany at 
nearly the same time; the Henry Clay being 
a few minutes in advance of the Armenia. 
That there was a race, we shall call a variety 
of testimony to prove. The witnesses will 
detail the occurrences that took place on that 
passage; and that the race for supremacy 
was contemplated before the vessels left Al- 
bany will also be apparent. So evident was 
it to the passengers on board that the boats 
were racing, and so much were their fears 
excited, that they remonstrated with the 
officers and Mr. Collyer; the captain being 
sick, and not on deck; they besought them to 
desist; but in vain. Their remonstrances 
were unheeded, and the race continued. 
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Many of the passengers who had paid their 
passage to this city landed at Poughkeepsie, 
and other points of stopping, being fearful to 
proceed further in the boat, and pursued 
their journey by other conveyances. This 
apprehension of the passengers, this deser- 
tion of the boat, -would scarcely have occur- 
red unless they -were satisfied that there was 
a race. We shall show, also, that the boat 
that day did not make all her usual landings. 
They were so anxious to succeed in the race, 
that they passed the landings, to which some 
of the passengers had paid. The vessels 
were in such close proximity that at one 
time the Henry Clay ran into the Armenia. 
One of the firemen who went up to Albany 
on the Henry Clay on the 27th, refused to re- 
turn on the 2Sth, fearful of the occurrence of 
some such calamity as actually happened. 
That the boats were engaged in a fearful 
contest for supremacy will, I think, abun- 
dantly appear from the evidence; and that 
each and all of the defendants contributed 
their efforts to enable the Henry Clay to 
succeed, will also be fully established." 

Mr. Dmnung then proceeded to state the 
other facts that he would adduce in evidence 
for the prosecution; that the race was con- 
tinued notwithstanding the remonstrances of 
the passengers; that the vessel was certified 
to carry thirty pounds of steam to the square 
inch, and that she had much more; that the 
vessel was not provided with #he necessary 
means of escape,— with life boats, life pre- 
servers, or the usual number of buckets, in 
case of fire; that each of these was deficient 
in number, and that the catastrophe resulted 
from a want of care in this respect; that the 
vessel was on fire the day before this catas- 
trophe; that she was on fire at an earlier pe- 
riod on the same day; and that she had been 
frequently on fire before the 2Sth July,— and 
these facts, though not bearing on this ease, 
go far to show a criminal negligence. They 
were notified, not only at an earlier hour on 
the same day, but they had been frequently 
notified previously. The passengers would 
tell the jury of these facts, and that some of 
them counted the number of revolutions the 
vessel made, though they may not be able 
to tell the exact speed she was going at. 
That, however, is not material. It will be for 
the jury to determine whether the defendants 
caused this destruction of lives. They would 
perceive that, by the statute, while the pun- 
ishment may be ten years* imprisonment, it is 
within the discretion of the court to reduce 
it to one day. It was not necessary for the 
prosecution to show that the defendants, or j 
any one of them, intended this calamity. It 
was enough for them to show that it was the 
result of misconduct, carelessness, or negli- 
gence. The learned gentleman then referred 
to the able and elaborate charge of his honour, 
Judge Betts, in the case of U. S. v. Farnham 
[Case No. 15,071}, in which he says: "The in- 
dictment charges on the master of the Rein- 
deer the crime of manslaughter, because, by 



his misconduct, negligence, or inattention at 
the time and place alleged, the lives of many 
persons were destroyed. The question at is- 
sue, on this indictment, is whether the govern- 
ment have, by legal and sufficient proof, con- 
victed the defendant of the crime of man- 
slaughter. In the first place, the law does 
not require the public prosecutor to prove will- 
ful mismanagement or malconduct by the ac- 
cused. You are not to inquire if he was 
guilty of intentional negligence or inattention, 
but only if he did what is forbidden by the 
law. The point of inquiry before you is 
whether he was guilty of misconduct, negli- 
gence, or inattention, and whether the explo- 
sion and destruction of life arose from either 
of those causes. In order to determine that, 
we must have a clear and accurate under- 
standing of the meaning of the terms used by 
congress in this law. By misconduct, negli- 
gence, or inattention in the management of 
steamboats is undoubtedly meant the omis- 
sion or commission of any act* which may 
naturally lead to the consequences made 
criminal; and it is no matter what may be 
the degree of misconduct,— whether it is 
slight or gross,— if the proofs satisfy you that 
an explosion of the boiler was the necessary 
or most probable result of it" 

Mr. Dunning concluded his address, which 
was listened to with marked attention by a 
crowded com*t, by saying that "it was nei- 
ther the duty nor the inclination of the prose- 
cution to urge the conviction of the defend- 
ants, unless the evidence we shall be able to 
introduce shall satisfy your minds of their 
guilt. We are not here to urge the convic- 
tion of the innocent The law neither needs 
nor seeks such victims. It will be our pur- 
pose to introduce such evidence as is, under 
our control and which, in our judgment, 
clearly tends to establish the guilt of the de- 
fendants. We shall strive to state the case 
fairly between the government and the ac- 
cused, and, having done so, we shall have 
discharged our duty, and it will then be for 
you, gentlemen," to discharge yours." 

Much evidence was given in on the part of 
the United States (the trial occupying four- 
teen days) to support the propositions of 
fact in their opening. The facts appeared in 
proof pretty much according to the previous 
statement, excepting that witnesses of the 
prosecution were principally unacquainted 
with steamboats and their management, and 
two or three whom they called, who were 
experts in navigation, approved of the con- 
duct of the pilot of the vessel in putting her 
ashore.. 

The defence wat, opened hy Mr. McMahon, 
Avho said: 

"Before opening the case, I beg leave to 
submit to your honour one or two authorities 
and one or two propositions of law, in an- 
swer to the cases which have been cited 
very frequently by the prosecution. 

"The first proposition is, 'that, under the 
act of congress of the 7th July, 3S3S, it must 
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appear that the deaths or the homicides must 
result directly and proximately from the mis- 
conduct, the negligence, or inattention com- 
plained ot. In support of that proposition, 
I refer to the Villi section of the act, that 
'every captain, engineer, pilot, or other person 
employed on board of any steamboat, or 
vessel propelled in whole, or in any part by 
steam, by whose misconduct, negligence, or 
inattention to his or their respective duties, 
the life or lives of any person, or persons on 
board said vessel may be destroyed, shall be 
deemed guilty of manslaughter, and upon 
conviction thereof, before any circuit court of 
the United States, shall be sentenced to con- 
finement at hard labour for a period not more 
than ten years.* The act declares that the 
death must be caused directly and proxi- 
mately by misconduct and inattention to their 
respective duties. 

"The second proposition is that mere neg- 
ligence or misconduct, or mere inattention, 
although it bfe sufficient to charge the officers 
in a civil suit for damages, does not subject 
the defendants to this indictment, and that 
an error in judgment, such as putting this 
boat on shore, or in the confusion that en- 
sued on that day, when the lire was discov- 
ered, in ordering the passengers aft, does not 
constitute the misconduct, &c, as used in 
the 12th section. It must be such negligence, 
or such misconduct, or such inattention, as 
would, when committed, be likely, in itself, 
directly *o cause the homicide; thus, in a 
case of bursting boilers; for the engineers 
to put extra weight on the safety valves, or 
for the captain to engage in a race with a 
rival boat and in such race his boilers would 
collapse from the extra strain put upon them; 
and the act of omission must be such as that 
its performance or nonperformance would be 
a notice to the officer doing, or omitting to 
do, the act, that he was guilty of criminal 
dereliction of duty. Rex v. Allen, 7 Car. & 
P. 153; Rex v. Green, Id. 136. 

"The third proposition is nearly involved 
in the second; that the negligence, miscon- 
duct, or inattention must not be merely omis- 
sive, but it must be such gross "negligence as 
is akin to fraud, under the law of bailments, 
or, as Judge Betts expresses it, 'intentional 
uegligence.' 3 East, P. C. 2G5. 

"My fourth proposition is that, under this 
indictment, it is necessary *to show that each 
of the defendants, in the performance or non- 
performance of his respective duty, w T as 
guilty of such misconduct, neglect, or inat- 
tention as that thereby they all directly 
caused the injury complained of, aud^ that 
their acts converged to, and had in view, 
some great personal injury to the passengers. 
Xow, with regard to the inferior officers of 
that vessel, for instance, the captain's clerk, 
it is necessary, we, suppose, under this in- 
dictment, that the prosecution must show 
that he was guilty of such misconduct in the 
performance of his duties, in selling and tak- 
ing tickets, so that they directly converged 



to this fire; because, under this 12th sec- 
tion, the homicide must be occasioned by the 
misconduct, negligence, or inattention to his 
or their respective duties. So w T ith the as- 
sistant pilot, and so with the other officers of 
the vessel. 

"The next proposition is that, even if there 
be, as claimed by the prosecution, a general 
concert of action towards this race, yet, un- 
der this act, the officers of this vessel, not 
in command, and not in charge of the tire, 
cannot be held responsible for the fire. I 
am assuming the claim of the prosecution, 
admitting nothing; for although, as claim- 
ed by the prosecution, they might be guilty 
of misconduct in assenting to the race, yet 
their misconduct had reference to the race, 
and not to the fire; and, in the absence of 
any evidence, as in this case, on the part of 
the prosecution, to show that this fire was 
a direct consequence of that race, they must 
be acquitted. One word as to the opinion of 
Betts, District Judge, in the case of U. S- 
v. Farnham [supra J. I happen to know 
something about that case, although I was 
not one of the counsel who tried it. The 
boilers of that vessel exploded on the North 
river, at Maiden landing, and it was shown, 
affirmatively, on the part of the prosecution, 
that there was a violation of the act of con- 
gress on the part of the officers of that ves- 
sel, in not causing the safety valve to be 
raised at each landing place; and the pros- 
ecution claimed, and direct affirmative testi- 
mony was given to show, that that collaps- 
ing , of the boilers arose from the pressure 
of steam, which pressure w T as occasioned, in 
a great measure, by the negligent act of the 
officers of that vessel, in not doing that 
which they are enjoined to do by the act 
of congress. I state these facts with refer- 
ence to this opinion, in order that the court 
may see that it is entirely a distinctive case 
from the present. There was evidence to 
show that the collapsing of these boilers 
arose from the want of a performance, by 
the officers of that vessel, of the duties en- 
joined upon them by the act of congress. 
This was a charge to the jury. It was not 
brought up in any authoritative way, so 
that counsel upon both sides could discuss 
this particular question of law. The case was 
entirely distinctive from the present case, and 
I do not think that any more weight should 
be attributed to it than to those English cases 
w r hich I have cited, and which were deter- 
mined upon in solemn consideration by a 
bench of judges. May it please the court, 
gentlemen of the jury, the duty has now de- 
volved upon me, to open this case on the part 
of all the defendants charged in this indict- 
ment. I represent, in fact, only four of these 
defendants; but, my colleagues not wishing 
to trifle with your patience in having three 
openings of this case on the part of the de- 
fence, the dutv devolves upon me of repre- 
senting all the defendants. It is with the 
most profound emotion that I rise to address. 
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you upon this occeasion; We have here upon 
trial six men of the utmost respectability, who 
are charged here, after all, for nothing more 
than negligence, by the prosecution; and they 
are charged with an offence of the gravest 
magnitude, the effect of which will be to con- 
sign them to what would be worse than death 
to them,— a living tomb. I feel, gentlemen, 
the responsibility of the task which I as- 
sumed here in opening this defence. I look 
upon the one side, and observe two prose- 
cutors, who, by their acts in this case, have 
shown their determination to convict these 
men of the offence with which they are char- 
ged before . you,— an offence of the gravest 
magnitude. But yet, when I look to my cli- 
ents, I feel reassured by the innocence of their 
looks; and, thus imbued with this profound 
conviction of their innocence, I rise to address 
you upon this occasion. Now, what is the of- 
fence with which they are charged here be- 
fore you? So far as regards the act of con- 
gress under which they are charged, or so far 
as regards the particular indictment under 
which* they are brought to trial before you, 
there is no fact— no circumstance— which 
would give any notice to these gentlemen of 
what they are to meet in this case, nor had 
they any notice, in point of law, of what they 
were to rebut, until the evidence was given 
on the part of the prosecution. I say, there- 
fore, that they are bound to consideration in 
that respect. Men charged with the conse- 
quences of negligence, how difficult it is to 
show exactly, step by step, every act which 
they did upon that day. Yet 'this act of con- 
gress is very comprehensive. It is very gen- 
eral in its provisions. The indictment is equal- 
ly general. It does not allege any duty which 
they are called upon to perform, nor any 
breach of that duty, except in most general 
terms; and, so far as regards the act of con- 
gress and the indictments, the defendants 
knew nothing, until they were brought into 
court, of what they were to meet. Now, gen- 
tlemen, on the 28th of July, 1852, a most ap- 
palling catastrophe occurred upon the North 
river, by which a number of human beings 
were sent into eternity. So awful and dread- 
ful was this catastrophe, that immediately the 
public papers took it up, and the public jump- 
ed to the conclusion that these men were nec- 
essarily guilty of misconduct or negligence. 
It was spread through the land, and. when 
this case was referred to, it was called 'The 
Henry Clay murder*; and whenever it was 
brought up in any court of justice, the 'Hen- 
ry Clay murder* was a constant expression. 
But, gentlemen, very fortunately, fifteen 
months have elapsed since that occurrence, 
public excitement has, to a great degree, died 
away, and", very fortunately for these defend- 
ants, they now stand before twelve men who 
are unprejudiced, and who come to this cause 
with no bias in their minds. 

"Gentlemen, it is a fortunate circumstance, 
and one which these defendants rejoice in, 
that they are enabled, for the first time, to 



spread forth their defence before the public, 
and to justify themselves in the eyes of the 
world. What must have been the feelings of 
these men during the last fifteen months? 
How dreadful, how agonizing, must have been 
their thoughts, when at every turn they were 
charged with the most heinous of offences? 
But truth will prevail at last, and I appear 
before you now to develope what we conceive 
to be the truth in this case, and to justify 
every one of these men in what they did. We 
deeply deplore the calamity that ensued, but 
we will show you, by evidence and by facts 
that will not lie, that they are innocent of 
any guilt in the premises. The prosecution 
here claims that on the 28th of July the Hen- 
ry Clay started from Albany a little in ad- 
vance of the Armenia, and that, shortly after, 
a race occurred between those two boats. 
They claim, further, that that race was the 
cause of a fire which ensued some eighty-five 
miles below, where these vessels were shown 
to be in close proximity to each other. No 
evidence lias been introduced here by scien- 
tific men, by engineers, or by any one who, by 
reason of their vocation, ought to know, — no 
evidence has been introduced,— to show that 
the fire was legitimately the result of that al- 
leged racing. Let us suppose there was rac- 
ing on that day. Does it follow that the ves- 
sel was set on fire by that racing? If the 
boiler had burst upon that, it would be per- 
fectly legitimate to infer that the boiler burst 
from the race. But it does not by any means 
follow that, because there was a race eighty- 
five miles above the scene of the catastrophe, 
of necessity, that fire originated from that 
race. Now, gentlemen, in order to rebut any 
possible conclusion or inference upon your 
minors by the evidence which the prosecution 
has here introduced, we will put upon the 
stand engineers of the 'greatest respectability, 
who will show, by their scientific testimony, 
that this fire could not have occurred from 
any racing; that this vessel might have been 
driven to its extremity of speed upon that 
day, yet the boilers of the vessel were so ar- 
ranged, water bottomed, the fire surrounded 
on every part by water, that it was impossi- 
ble, in the nature of things for the fire to 
originate from that racing. 

"We will not put upon the stand a man 
brought from Yonkers, who knew nothing 
about steamboats, nor had been engaged in 
any capacity on board a steamboat, but we 
will put upon the stand scientific men, who 
know what they are talking about, and to 
whose evidence you are bound, gentlemen, 
to give the utmost reliance. Was there any 
racing on that dav? I shall not go over the 
evidence of the prosecution, for it is out of 
place in the opening of a case for a counsel 
to recapitulate in minute terms the evidence 
introduced upon the other side. I will mere- 
ly generally allude to it. You have all heard 
the evidence of these excited passengers 
(Mr. Minturn and so forth), from the com- 
mencement to the end, a great many of 
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whom differ in the details of this occurrence. 
One of them makes this collision one and a 
half miles from the western side of the river, 
another makes it almost on the western side 
of the river, and a third places it just reach- 
ing Kingston dock. A number make it four 
or five miles above that place, and one goes 
so far as to say eight or ten miles above 
Kingston dock. We will put upon the stand 
pilots of long experience on this river, who 
will develope to you the channel of that river, 
and who will show you how devious and 
winding that channel is from Hudson down, 
and that it runs from one side of the river, 
and goes again to the other, until it reaches 
Kingston; and what struck these excited 
passengers as being racing, from the fact 
that the Henry Clay came out to meet the 
Armenia, was nothing more than the Henry 
Clay pursuing the natural channel in her 
.navigation. We will put upon the stand 
pilots who will explain to you about the col- 
lision of these two vessels; that it arose 
from the principle of suction, and that when 
two vessels of a class, or nearly of a class, 
as the Armenia and Henry Clay, are in close 
proximity, the principle of suction is such as 
would bring them together; and that what 
the officers of the Henry Clay did upon that 
day was perfectly proper, under the circum- 
stances of the case. They had excited pas- 
sengers on board, crying out, 'What must we 
do?' The Armenia was in their way. We 
will put upon the stand passengers who will 
show that the Armenia came out and met the 
Clay, and that the Clay endeavoured to avoid 
the' Armenia, and for that purpose, on one 
occasion, run inside of a sloop, not a great 
distance from the eastern shore, in order to 
avoid her (the Armenia). We will put .upon 
the stand witnesses to show that on that 
day the Henry Clay was not making her or- 
dinary speed; who will prove that she could 
make twenty-seven and twenty-eight revolu- 
tions of her wheel in a minute, and that her 
speed was from twenty-one to twenty-two 
miles an hour; and, further, that at different 
landing places upon the river she was be- 
hind her time. When you connect that fact, 
gentlemen, with the fact that at the time she 
was run ashore she was an hour or an hour 
and a quarter behind her time, can you ar- 
rive at the result that there was racing on 
that dayV It is absurd to talk about it. 
There was no racing on that day, and, for 
fear that there should be racing, an agree- 
ment was entered into between the owners 
of the two vessels, before she went on her 
trip to Albany, that there should be no 
racing, and that the Armenia should keep 
behind the Clay on the up trip and down 
trip. Yet, gentlemen, for fifteen months has 
it been bruited throughout the land that 
these vessels were engaged in a deadly strife, 
that pitch and tar were used, and that the 
utmost means were resorted to by the offi- 
cers of that vessel to beat the Armenia. 
Why, gentlemen, it was, as stated by one 



of my colleagues, a 'cripple's race.' One wit- 
ness testifies that he got on board the boat 
at Hudson, which is thirty miles from Al- 
bany; that he started a little before seven; 
and that she was going fourteen miles an 
hour. One witness gets on at Poughkeensie 
at 12 o'clock, which is seventy-two miles 
from Albany, and she was then going about 
fourteen and a half miles an hour, and, at 
the time she was run ashore, it was from 
three and a quarter to three and a half 
o'clock p. m., being eight hours from Albany, 
a distance of one hundred and thirty-five 
miles, which would make her rate of speed 
from fifteen to sixteen miles an hour. If 
they had been going twenty-one or twenty- 
two miles an hour, for eight hours, they 
might have reached Sandy Hook. 

"Thirty years ago, for a steamboat to go 
eight or ten miles an hour was considered 
extraordinary speed; but such has been the 
force of American energy and go-ahead-itive- 
ness, that from that time to the present, im- 
provements upon improvements have been 
made in the speed of vessels, and it is well 
known that there are now in our harbours 
vessels that go from sixteen to twenty-three 
miles an hour. But the prosecution says that 
in order to race they made extraordinary 
fires; that these extraordinary fires were 
made seven times hotter, in order to keep 
up the steam; and the safety valve was bound 
down, in order to run this vessel at the ex- 
traordinary speed of sixteen miles an hour. 
For that purpose, they have introduced some 
passengers who stood, on a hot day, on the 
promenade deck, in the vicinity of the en- 
gine room and her steam drum, and they 
found it hotter than they ever found it be- 
fore. What they meant by that, gentlemen, 
does not appear before you, as these wit- 
nesses are not shown to have had any experi- 
ence on steamboats. It is absurd and ridic- 
ulous for the prosecution to send six men to 
the state prison upon evidence like that. We 
have to meet that evidence, however ridicu- 
lous and absurd the testimony is, but we 
shall be able to place upon the stand wit- 
nesses who will put a quietus upon it. We 
shall show, in inference to the construction 
of the Henry Cla^. that this steam drum or 
chest on the promenade deck was uncovered, 
and the reason of its being uncovered was 
for greater security against fire. It was 
found by one of the owners of this vessel 
that another steamship belonging te him had 
taken fire from the steam drum being cov- 
ered, and, consequently, on this boat a dif- 
ferent regulation was made use of. It would 
very naturally happen that persons standing 
on the promenade deck, with the steam 
drum uncovered, on a hot day, and t but little 
breeze above the highlands, would feel very 
warm. 

"Now, as to the subject of extraordinary 
fires. When steamboats intend to race, they 
take on board an extra quantity of coal, they 
employ extra firemen, they break them up in- 
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to many watches, and do a great many things 
in order to carry out the race; hut we will 
show you that on that day no more coal was 
taken on board than usual, and that there was 
no tar, pitch, or rosin on board. Lackawanna 
coal was used, and that of the best quality; 
and no extra hands were employed besides 
the regular men. We shall show that there 
was but a little breeze above the highlands, 
and, further, that from the commencement of 
the voyage until Catskill, the pressure of 
steam, as indicated by the gauge, was much 
less than she was allowed to carry by law. 
One word upon that subject. They have in- 
troduced upon this stand an aged man, who, 
from his testimony, has shown his liability to 
make mistakes, for the purpose of proving 
that the certificate of that vessel only allowed 
her to carry thirty pounds of steam; but we 
shall show to you, by a number of witnesses, 
although that certificate has been consumed 
by the flames, that that certificate allowed her 
to carry thirty-five pounds of steam; and, fur- 
ther, that it was perfectly safe for the boilers 
of that vessel to bear fifty pounds of steam, 
and that they were built with the intention of 
carrying seventy-five pounds; but for greater 
security, and at the request of the engineer 
himself, the certificate was narrowed down in 
one year from sixty pounds to thirty-five 
pounds, and the reason was, not as Curtis 
stated, because he saw some defect in the fur- 
nace, but because, although the boilers could 
bear sixty pounds with safety, yet it might 
not be with safety to the other parts of the 
machinery of that vessel, for in the spring of 
1852 an alteration was made in her spring 
cylinder, and a larger one was put on board. 
We shall show that the fire room of that ves- 
sel was better constructed than that of any 
other vessel of her class on the North river, 
and that with her boilers below deck, she had 
greater precautions against fire than any oth- 
er vessel of her class. We shall show that 
she had— which few vessels were furnished 
with at that time— a steam cock, for letting 
off the steam, in order to extinguish the 
flames. We shall show that these boilers were 
properly covered with the usual covering; 
that they were far back, where no fire could 
reach; that the fire broke out on the star- 
board side of the starboard boiler, immediate- 
ly under the grating, on the side of the vessel 
where no fire could reach. We cannot account 
for this fire. We did not set the vessel on 
nre, because, gentlemen, it would have been 
too great a loss to the owners of this vessel. 
They will lose by this catastrophe $200,000. 
It is a deep and abiding calamity to them. 
This fire occurred either from accident or de- 
sign. If it occurred from accident, it was no 
accident that happened through the acts of 
any one of the firemen or the officers of that 
vessel. We can imagine how it occurred, but 
we are not called upon to show how. We 
could refer to the testimony of Mr. Wilkes, 
who- was so prophetic upon that day, but who 
has never been so prophetic since. We could 



show that a tying, drunken fireman was dis- 
charged from his employ, and a great many 
other facts; but it is enough for us to show 
that on that day it occurred through no negli- 
gence, misconduct, or omission upon our part. 
"The prosecution claims that, if the pilot 
had put that vessel ashore in an angular side- 
long position, the passengers could all have 
escaped. For fifteen months has this been 
bruited alx>ut in the public prints of the Unit- 
ed States, aien knowing nothing of steam- 
boats have discussed eloquently upon this sub- 
ject. That is one of the most cruel things 
that has ever occurred in this case, and I say 
that the pilot, instead of being indicted, should 
have received from those passengers who now 
malign him a testimony for his good conduct 
in putting the vessel on shore. That pilot is 
one of the best men of his class in the state of 
New York. He has a rough exterior, but a 
kindly heart; for, although his pilot-house 
was in flames, and the boards crackling at his 
feet, and although he ran the risk of being 
crushed by the steam pipe and walking beam, 
yet, like a Roman sentinel, he stood at his 
post, and did not abandon it. We shall pro- 
duce evidence to show that, had the vessel 
been run ashore in an angular or sidelong po- 
sition, she would have shot off into the stream, 
and every soul on board would have perished. 
We shall show, by the most competent wit- 
nesses, that the vessel was put on shore in 
the most proper and scientific manner. We 
shall put upon the stand, if we deem it neces- 
sary, the pilot of the Hendrick Hudson, who 
was run into by a sloop, and, in attempting 
to run his vessel sideways on shore, came very 
near losing her and all the passengers he had 
on board. 

"It has been claimed by the prosecution, 
that if the ofiScers on board the vessel that 
day had performed their duty, and had they 
given directions to the passengers what to do, 
the lives of all would have been saved; and 
it has been harped upon, in the course of the 
trial, that there was an order given to the 
passengers to go aft. Now, supposing that 
it was so, it was a perfectly proper order, as 
will appear by our evidence. This vessel 
was going to the shore head on, as was right 
and proper. If it had been a rocky bottom 
at the place where it struck, the effect would 
have been that the vessel would have been 
broken in two. If this had happened, her 
boilers would have collapsed, and all those 
who were forward would have lost their 
lives. Another circumstance was, the bow of 
of that vessel could not, by any possibility, 
hold a quartei of the passengers upon it. 
Suppose, then, that the order had been given 
to rush forward. In a body of four hundred 
excited passengers, having the fear of death 
before their eyes, how many of them would 
have found a place of security there? Why, 
as it was. when the vessel reached the shore, 
there was not standing room even for those 
who were already there. You would, there- 
fore, have enacted there the same scene that 
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takes place where a theater is burned, and 
the doors are shut, and no one can get out. 
The same fears, the same struggle to get out 
and get forward, would have ensued; and 
yet the prosecution, in their ignorance of 
what they were talking about, got up and in- 
troduced testimony in order to poison your 
minds. But wc shall show that so intense 
was the excitement that, even before the 
vessel had reached the shore, between thirty 
and forty (and some say as many as fifty) 
persons leaped off into the river. In such a 
state of things, there was absolutely no use 
in trying to restrain them. Many of us, in- 
deed, did try to do so. The officers tried it, 
but it was found impossible to succeed. The 
passengers were panic stricken, and, like 
every panic stricken crowd, rushed they 
knew not whithei. It was, as described by 
one of the witnesses foi the prosecution, a 
beehive. Now, gentlemen, what could the 
officers have done on that occasion V Mr. 
Hubbard, the pilot, was in the pilot house. 
He did not abandon his position. We shall 
show you that Mr. Collyer, Mr. Elinendorf, 
the engineer, and the barman, were all en- 
gaged in pouring water down the fire room, 
in order to check the fire. We will show 
that one of the officers was on the lower 
deck, and ordered all to go forward; that 
persons were sent to the crowd to tell them 
that when the boat reached the shore, they 
should go forward; and that, when the ves- 
sel did reach the shore, every officer in the 
vessel, as soon as they saw persons strug- 
gling in Ihe water for their lives, sprang for- 
ward to save them Now, for the last fifteen 
months, the brunt of this offence has been 
charged on Mr. Collyer. Every one has unit- 
ed in condemning that gentleman, and yet 
no one exerted himself more than that same 
Mr. Collyer. As soon as the vessel reached 
the shore, he did not spend his time in hunt- 
ing after his carpet-bag, or standing on the 
shore, crying 'Oh dear!* but he sprang to a 
fence, broke it down, rushed with it into 
the water, placing boards within the reach 
of all that it was possible to approach, and 
was the means of saving fifteen persons. 
He rescued so far as man could by his own 
unaided exertions. What did the engineer 
do? He was in the water likewise; but, 
for a part of the time, he was endeavouring 
to scuttle the vessel, thinking that by sinking 
her the fire could be put out, or the flames 
quenched, or that the vessel might be made 
to touch the bottom, and the lives of the 
passengers be thus to some extent rescued. 
Captain Tallinn n had on that day been con- 
fined to his berth from an attack of the 
cholera morbus, and unable to be on deck, 
except at intervals, for the purpose of breath- 
ing fresh air. Though he was taking calo- 
mel, a kind of medicine which rendered it 
exceedingly dangerous for him to go into the 
water, yet he sprang in, got hold of a boat, 
made two voyages in it, and was the means 
of taking to land some nine or ten ladies. 



Xo efforts made to save the passengers! 
Why, their efforts were superhuman. They 
did all that men possibly could; and when 
Capt. Tallman reached the shore, he had to 
be carried on board the Armenia, almost in- 
sensible, and was obliged to be immediately 
put to bed. What as to the pilot? He was 
in the water, and I could relate to you sev- 
eral touching incidents of his acts, when his 
kindly nature was aroused. Mr. Jessup was 
up to his neck in the water, doing all he 
could, though he was unable to swim. Mr. 
Elmendorf, too, was making exertions. There 
was not an officer on board that boat, wheth- 
er engineer, assistant engineer, pilot, or as- 
sistant pilot captain, or Mr. Collyer, that 
did not make more than human exertions 
in order to save the lives of those passengers. 
Why did not the prosecution ask Mr. Min- 
turn whether anything was done to save the 
lives of the passengers? They did not; and, 
if they had, it would have let us understand 
what they were endeavouring to set up, and 
we could have elicited that on that day Mr. 
Collyer made most superhuman exertions. 

"But it is said that the vessel was not sea- 
worthy. On this subject I will make a few 
remarks. We will introduce evidence to 
show that the vessel was built by one of the 
most talented shipbuilders in the United 
States, Mr. Collyer; that she was built with 
a view to rapidity of motion in the water, 
and also with a view to safety. We will in- 
troduce evidence to show that the witness 
Edwards, who said he saw wood around the 
smoke chimney charred, must have lied, be- 
cause there was no woodwork touching it. 
On the contrary, there was such an opening 
that there was at least a foot of space be- 
tween the chimney and the wood, and, be- 
sides that, there was a protection of canvas 
on each side. I will show, too, that the ves- 
sel was built in every respect with an eye 
to security, and especially to safety from 
fire. We will show that she had twenty- 
four buckets for water on her hurricane deck, 
and two boats, capable of containing fifty 
passengers, and four chain buckets on her 
forward deck, that she had a steam cock to 
let off the steam, for the purpose of extin- 
guishing any flame, steam bein^* the best 
extinguisher known; that we had one of the 
most experienced masters on the river, who, 
however, on that clay was unfortunately 
sick, and confined to his berth; that we had 
one of the best pilots on the river, one, also, 
of the best engineers,— the man whom Cor- 
nelius Yanderbilt would not go to sea with- 
out—and one of the most scientific and care- 
ful pilots in the craft; that we also had a 
good second pilot, and a good clerk, who 
was selling tickets, and is now claimed by 
the prosecution to have set the vessel on fire. 
We shall prove that it was a steamboat of 
the most improved model, and we will show, 
on the part of the officers of the vessel, the 
best possible character for care, skill, and 
caution. 
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"Now, in conclusion, let me beg of you not 
to listen to the voice of prejudice. For fif- 
teen mouths have these men beeu pursued 
with public odium, their characters maligned 
in every possible way, standing under this 
indictment; in another county actually char- 
ged with murder; fortunately, however, able 
to quash that; then charged with manslaugh- 
ter, actually, under that indictment, in an- 
other county, pressed vigorously, too, by the 
prosecution for fifteen mouths. Nor were the 
public, notwithstanding, satisfied with that. 
During the whole period, the officers of the 
steamboat and the owners were pursued with 
public odium. The matter was spoken of as 
the steamboat so and so, commanded by Cap- 
tain Tallman, and piloted by Edward Hub- 
bard. During the entire period, they suf- 
fered intensely and agonizingly from the at- 
tacks upon their character, many having 
wives cand children, most of them having 
those who were near and dear to them de- 
pending on them for their subsistence, and 
suffering the most intense anxiety for the re- 
sult of this prosecution. 

**I beg of you, gentlemen, in conclusion, that 
you will not listen to the voice of prejudice, 
but that, you will calmly and dispassionately 
consider the testimony submitted to you. 
When we get through, we will scotcli the 
snake; we will put an end to the malignity 
of the prosecution." 

Evidence at great length was introduced 
by the defence to prove the facts contained 
in their opening. 

The case was summed up by Mr. Jordan, 
for Collyer, and by Mr. Wheaton, for Ger- 
maine. Mr. McMahon, after their summing 
up, declined to, speak. Mi\ Wheaton then 
commenced summing up for the defence. As 
it had- been remarked by the counsel who 
opened the case, it was one undoubtedly of 
very great importance in its results, both to 
the public, who feel a deep interest in it, as 
well as the defendants themselves. Most cer- 
tainly it was so to the latter, for on this occa- 
sion the jury had before them men who had 
not heretofore been charged with crime; men 
who had, up to the time of the destruction of 
this boat,— he might say up to the present 
time,— held as high a position in society, and 
had had the confidence of the public per- 
haps as much as any of their fellow citizens 
that could be selected from this city. They 
were men accomplished in the employments 
in which they w r ere individually engaged, and 
their employments were such as the public 
had the deepest interest in having responsi- 
ble or skilful men employed to perform. 
They w T ere arraigned upon a high charge, 
with being the criminal authors of the most 
•extraordinary destruction of human life that 
lias occurred for some time. If the crime 
-which has been alleged against them shall 
"have been proved, it will expose them to one 
of the highest punishments known to our 
laws; they being liable to be consigned to 
the state prison for a period even of ten 



years, their characters, of course, too, to be 
destroyed in the estimation of the public, and 
themselves to be cut off from society, and 
even be deprived of their liberty. The jury 
saw, therefore, that the case was of the ut- 
most importance, but still they came into 
court, and presented their defence with the 
utmost assurance, and the utmost confidence 
that, after a fair examination of the evidence 
that had been produced on the part of the de- 
fendants, the jury would be satisfied, not only 
that they were not guilty of the crime which 
had been charged against them, but that 
there was not the semblance even of a crime 
made out against them. There was no doubt 
this was a case in which the public had felt 
a deep interest, arising, as it did, out of an 
almost unparalleled destruction of human 
life; and a feeling had got abroad that the° 
whole case should be thoroughly investigated, 
and, beyond a question, it was peculiarly 
proper that a thorough search should be 
made, to ascertain, if possible, whether any 
one was the criminal cause of the destruc- 
tion of human life in question. But they 
must act against individuals only upon evi- 
dence, and he did say that, if there had been 
no more evidence before the grand jury, on 
which to ground their presentment against 
the accused, he was amazed how it was pos- 
sible that they could have come to the con- 
clusion of there being prima facie evidence 
against the defendants. But they all knew 
how investigation before coroners* juries was 
conducted; that only one side of the case was 
presented for consideration, and that the de- 
fendants had no opportunity of cross-examin- 
ing the witnesses, or of discussing the testi- 
mony, as to whether it was sufficient to 
ground an indictment upon it, or even pre- 
sented a case that was proper for investiga- 
tion. 

He would next call the attention of the jury 
to the statute upon which the indictment 
was framed; see what it was the defendants 
were charged with, what testimony would 
be required for conviction, and then look at 
the evidence in the present case, to see 
whether really there was a single fact on 
which the prosecution could rely for the pur- 
pose of obtaining a verdict. This indictment 
was founded on the 12th section of the act 
of congress, entitled "An act to provide for 
the better security of the lives of passengers 
on board vessels propelled in whole or in part 
by steam"; and he called their attention par- 
ticularly to the wording of the section. "And 
every person employed on such steamboat, 
propelled wholly or in part by steam, by 
which misconduct, negligence, or inattention 
to his or their respective duties, the life or 
lives of any person or persons on board may 
be destroyed, shall be deemed guilty of man- 
slaughter, and, upon conviction thereof, shall 
be sentenced to confinement with hard labour, 
for a period of not more than ten years." 
The first thing to be found upon this was 
whether the persons charged with the offence 
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were employed on board such a boat, and 
bad some distinct and particular business on 
it to perform. Then, what misconduct, negli- 
gence, or inattention to their respective du- 
ties had they been guilty of. Then, you 
must find a particular act, in each instance, 
against each of the defendants charged. In 
the case of an indictment arising out of a 
boiler explosion. Judge Betts laid down that, 
by the misconduct, negligence, or inattention 
in question, w r as undoubtedly meant the omis- 
sion or commission of any act, the necessary 
or most probable result of which was the loss 
of human life; and, no matter what amount 
of misconduct the parties were guilty of, it 
must be shown, clearly and distinctly, that 
the misconduct led to the destruction of hu- 
man life in question. Let them now apply 
* that to the present case. The jury had heard 
about the inspector's certificate, but the in- 
spector had not power to compel obedience. 
He could only give a recommendation as to 
the quantity of steam, and the parties might 
follow it or not, just as they chose. Great 
stress had been laid by the counsel for the 
prosecution upon the fact, which they strove 
to establish, that the limit was thirty pounds, 
but there had not been a particle of proof 
that at any time during the whole distance 
between Albany and Yonkers, she had car- 
ried an ounce of steam beyond thirty pounds; 
but; moreover, the weight of evidence was 
most decidedly in favour of the defendants* 
position, that the amount of steam fixed was 
thirty-five pounds. There was to this point 
the testimony of one of the firm of Radford 
& Co., and several other witnesses, to that 
effect. Even from one of their witnesses' 
testimony, it was as likely that it was thirty- 
five pounds, as thirty pounds. 

Let them take the different officers, and see 
what they had been guilty of. What miscon- 
duct, for instance, had been proved against the 
engineer? Had he not managed, in the most 
skillful manner, so far as his part was con- 
cerned, up to the moment that the boat struck 
the land? He challenged the counsel for the 
prosecution, when he stood up, to point out 
any act of his which was criminal,— any omis- 
sion to perform his special duty. If he could 
not show this to the jury in letters of living 
fire; if he could not show it to them so plain 
that the wayfaring man, though a fool, could 
see it; if he could not point it out to them so 
plainly that the human eye could not be de- 
ceived,— -then, appealing to the true spirit of our 
law, that a man is not to be presumed to be 
guilty until his criminality is clearly and sat- 
isfactorily established, he should ask them with 
confidence for their verdict on the part of the 
defendants. Then, what had been proved 
with respect to the pilot? The prosecution 
had, indeed, only attempted to urge one fact 
against him, and that was that, crossing over 
to his landing place at Kingston, he had run 
his vessel in contact with the other, and that 
this was a culpable act on his part; he hav- 
ing at the time the control of the helm. Well, 



even supposing the jury had found that this 
had been a wrong act, though undoubtedly his 
vessel had been chased by the Armenia, ei- 
ther in the endeavour to make the landing 
first, or to ^et into the suction of the Henry 
Clay, this act could not be said to have any 
connection with the burning of the vessel. It 
was eighty-five miles from the place where the 
fire had been first discovered, and the contact 
had been appropriately described Jby one of the 
witnesses as a blow, and then separate. The 
Clay had not been injured at all; not even 
had her paint been rubbed. All the time of 
the accident, much excitement had prevailed, 
and every slander that human ingenuity could 
suggest had been thrown out against the ac- 
cused. Indeed, to such an extent did the ex- 
citement go, in relation to the matter, that,, 
looking back at it now, and considering it 
coolly, tbey could only regard it with astonish- 
ment. The catastrophe was undoubtedly an 
awful one, and the public, in their indigna- 
tion, did not stop to examine whetheVthis per- 
son or that person was guilty, but with one 
general voice exclaimed against all the offi- 
cers: "They are guilty; punish them." A 
victim was demanded, and the voice was, "Let 
us pay back life with life;" but the laws were 
not now so vindicated. This had gone out 
with paganism. The time had been when, if 
the wind blew unpropitiously, the oracle was 
consulted, and the answer was that the storm 
should be appeased by the sacrifice of human 
life; but that time has passed. Punish the- 
guilty by all means, but let them take care 
that it was the guilty they punished. 

The defendants were charged with bearing 
on the waters a precious burden of men, 
women, and children; but let them punish the 
innocent, and what would the navigator say? 
That it made no difference, let him be as care- 
ful as he could, when the public indignation 
was raised, and a victim called for, it took the 
innocent, as well as the guilty. It was a hap- 
py thing in the administration of our laws,, 
whenever there was a great deal of excite- 
ment prevailing against an individual charged 
with a crime, to put it off until the public- 
mind had settled down under the excitements 
In the present case they had waited until the 
excitement was in some measure subdued, and 
the consequence was that, instead of having 
the court crowded with spectators, there was 
only a small gathering, for the purpose of 
gratifying their curiosity, rather than from re- 
venge He would now read from Starkie- 
(page 478) a distinction in criminal cases, as 
contradistinguished from civil ones: "The dis- 
tinction between mere proof and mere pre- 
ponderance of evidence is very important. la 
all criminal cases it is essential to a verdict of 
condemnation that the guilt of the accused 
should be fully proved. Neither a mere pre- 
ponderance of evidence, nor any weight of 
preponderant evidence, is sufficient, unless it 
generates full belief of the fact, to the exclu- 
sion of every reasonable doubt/' It was laid 
down in the 507th page that the conclusion to- 
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be drawn should be fully established; that if i 
the basis was unsound, the superstructure 
could not be sound; that the party upon 
whom the burden of proof rested was bound 
to prove every single circumstance which was 
essential to the conclusion, in the same man- 
ner, and to the same extent, as if the whole 
issue rested on the proof of such individual 
and single circumstance. 

An attempt had been made in this case to 
prove that there had been racing, and infer- 
ences wore sought to be drawn from this; but. 
before this could be done, they must first be 
convinced of the existence of the fact that 
there was racing. But not only was there 
no evidence as to this, but every fact and cir- 
cumstance went to show that not even was 
there any attempt at it; that even if the racing 
had been proved, it was not shown that the 
fire in question had resulted from it. 

The evidence of Mr. Belknap went to show 
that the furnaces were surrounded with water, 
and that, consequently, it was utterly impossi- 
ble to raise the heat to such an extent as to 
i>et fire to the woodwork by radiation. 

(Counsel then proceeded to review the evi- 
dence produced for the defence, and concluded 
by saying): "With respect to Mr. Kidder, T 
shall say nothing, in consequence of the fact 
of their having disparaged his testimony, by 
showing that he told a very different story at 
the indignation meeting. From the appear- 
ance of the man, and the circumstances that 
transpired during the examination, I appre- 
hend that he was a little desirous of making a 
speech there which would satisfy his hearers, 
and, in all human probability, he said things 
then that he was unwilling to corroborate un 
der oath. He was making a speech to an ex- 
cited meeting, that would not listen to any 
vindieation of the officers, and I apprehend 
that he told stories then which he was not 
afterwards willing to corroborate under oath. 
I will therefore pass over his testimony. 

"With respect to that of Mr. Van Buren, 
which there can be no reason to disbelieve, iu- 
stead of there having been anything criminal 
on the part of the pilot of the Henry Clay, in 
what he did, it would appear that he did noth- 
ing more than what was right for a vessel un- 
der such circumstances to do, in order to ob- 
viate what the Armenia was endeavouring to 
accomplish by dragging herself along in the 
Henry Clay's suction, in trying to make the 
landing at Kingston before her. 

"I appeal to you, in conclusion, whatever 
else may happen, whatever may be the 
strifes or disputes, only keep sacred the altar 
of justice. Let the sword be wielded only by 
the hands of a pure and honest jury, and then 
when it strikes, the public voice will say 
'Amen/ and when it acquits 'Amen/ It rever- 
berates through the halls of justice, and will 
reach the utmost corners of our Union ; and, 
that it may continue to be venerated, I call 
upon yon on this occasion, if you are not sat- 
isfied of the guilt of these men, to say so 
promptly. There is a great deal in prompt- 



ness. Let not the public think that yon have 
doubted, because of a long continuance in 
deliberation. The facts are few, though so 
much time has been spent in this volumin- 
ous evidence. When you come to winnow 
out the wheat from the chaff, how much 
is there of the wheat left? How much out 
of the whole mass of evidence is there that 
bears upon any of the questions upon which 
you are to satisfy ^ yourselves, before you 
pass your verdict upon the case which is 
now before you? Has there been a culpable 
omission on the part of either of these de- 
fendants? If there has, can we say, clearly 
and distinctly, that that act which we have 
marked down as culpable was the cause of 
the destruction of this vessel, and, conse- 
quently, the cause of the destruction of hu- 
man life? Gentlemen, ponder upon these 
things, if yon have doubt. If you have no 
doubt, let me ask you, in favour of these 
men, whom you would be proud to honour, 
and whom the very kindness of your hearts 
would prompt you to favour, say to them 
promptly, and in that pure, energetic lan- 
guage, consisting of these words: 'In our 
opinion, you are not guilty of the 'charge 
brought against you.' " 

Mr. Jordan, counsel for Mr. Collyer, then 
proceeded to address the jury on behalf of 
his client "if," said he, "I had the power, 
gentlemen of the jury, of taking the vote of 
the jury, whether they would hear any more 
on the part of the defence, I should feel very 
well satisfied, in my own mind, that any 
remarks which I am about to make would 
be excluded. It appears to me that such is 
the nature of the case, and such the demon- 
strations of innocence of all the parties con- 
cerned in this indictment, that it would be 
unnecessary to spend time in any further 
discussion. I did not expect, until recently, 
for reasons personal to myself, and therefore 
not necessary to mention, to take part in 
this discussion; but, feeling a little more 
like a man to-day than I have for the last 
three or four days, I shall endeavour to show 
you, beyond all doubt, that my client, Mr. 
Collyer, the only person with whose defence 
I am particularly charged, is entirely beyond 
the scope and pale of this indictment, and 
that to punish him, under the act of con- 
gress, is entirely out of the question; and, 
if I undertake to submit my views upon the 
general subject, which has been ably and 
eloquently discussed, they will be very gen- 
eral indeed. My object is, more particularly, 
to perform a dissecting process upon some 
of the testimony. I intend to show that all 
the witnesses who have sworn to facts rela- 
tive to Collyer have so exhibited themselves 
before you as to entitle them to no credit 
or consideration; not that I intend to charge 
them with untruthfulness, but that they 
were so excited that they were unable to 
discriminate as to the facts which they 
swore to. It is one of the noblest efforts 
of the human mind to endeavour to raise it- 
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self above prejudice and error, and to arrive 
at truths because truth is always the foun- 
dation of justice, and falsehood and fiction 
always the basis of every error. Courts of 
justice are instituted for the purpose of ar- 
riving at the truth. They were framed for 
that purpose. Pacts are frequently colour- 
ed by men's feelings and prejudices, but 
when we come into a court of justice, where 
the balance is held equal and even, and 
where the judge sits with that equipoise 
which is necessary to the calm investigation 
of truth, it is there alone that we can ar- 
rive at the truth of the subject in contro- 
versy. It is that which distinguishes courts 
of justice from mobs. It is that which dis- 
tinguishes courts of justice from those in- 
dignation meetings we have heard of; not 
that I feel disposed to cast any blame upon 
those persons who assembled at the Astor 
House for the purpose of passing resolutions 
upon this subject, because I know, under the 
impulse of their feelings, it was the only 
vent their human nature had to let off, so 
that, under the pressure and agony of their 
feelings, something might go forth to the 
community; and, though it was rather of a 
vindictive character, and the circumstan- 
ces under which they were assembled un- 
favourable to the investigation of truth, yet 
it was a relief to them, which I have no 
disposition to find fault with. 

"I shall proceed, first, to consider whether 
Mr. Collyer is implicated in the indictment, 
admitting that all the rest are to blame; and, 
secondly, I shall proceed to make a few gen- 
eral observations, for the purpose of glean- 
ing a few facts. I will demonstrate to you 
that Collyer is not implicated; and, further, 
notwithstanding the efforts of the able pros- 
ecutor, which will be continued up to the 
<leath, I will show that all these defendants 
in this case are equally innocent with Mr. 
Collyer, who had nothing to do with the 
matter, and is not implicated in this trans- 
action at all. You will recollect that this 
is an indictment under the statute of an 
act of congress, but it is not an indictment 
at common law, for no such an indictment 
at common law would lie. It is therefore 
under the act of congress alone that these 
parties can be indicted and punished, and 
they must be brought within the terms of 
that act of congress, one and all of them, 
in order to find a verdict against them. That 
act of congress, being a penal statute, must 
be strictly construed, and they must be 
strictly brought within it before they can 
be punished according to the penalties in- 
flicted by the twelfth section. I will once 
more refer to the twelfth section of the act 
of congress, not generally, but for a particu- 
lar purpose, which I have now in view: 
•Every captain, engineer, pilot, or other per- 
son employed,' (it is the word 'employed' 
which I wish to call your attention to) 'and 
who shall, by any misconduct, negligence, 
or inattention to his or their respective du- 



ties, destroy the life of any person on board, 
shall be guilty of manslaughter/ Now, the 
first question is, was Mr. Collyer employed 
on board this vessel? I beg to call your at- 
tention strictly to the section, and* to im- 
press upon you that no man can be con- 
victed unless he comes within the meaning 
of the word 'employ,' and I shall ask his 
honour— which, I think, will be his obvious 
) duty— to charge the jury that to convict Mr. 
I Collyer, or any other person here, it must 
I appear that he was employed on board the 
1 vessel at the time of the happening of this 
, accident. Mr. Collyer was one of the own- 
ers; but the act of congress has nothing to 
do with owners of a vessel, and it has pur- 
posely omitted them. It would be unjust 
; and improper to make the owners of a ves- 
| sel responsible, in a criminal prosecution, for 
the negligence, misconduct, or inattention of 
; those engaged in the navigation of the ves- 
sel. But if the owner goes on board, and 
; takes charge of the vessel,— if any third 
person goes on board and takes charge,— 
if any man should substitute himself in the 
place of the captain, and, in case of illness, 
or from some other cause, assume the com- 
mand of the vessel, he would, I am willing 
to admit, be within the true interpretation 
of the act of congress. The question, then, 
is, was Mr. Collyer in that situation? Mr. 
Collyer was a shipbuilder in the city of New 
York, carrying on such business here, and he 
constructed this boat as he had many others. 
He was the owner of five-eighths of her, and 
I shall show that he had performed his duty 
as owner by providing one of the best ves- 
sels that was ever built in this port, or that 
ever ran upon the Hudson river, and, so far 
as he was concerned, together with his co- 
owners, he provided one of the best set of 
men who were ever employed upon this 
river; all young, active, intelligent, vigilant, 
men. It has been satisfactorily proved that 
this vessel was fully equipped with boats 
and buckets, and that the hull of the boat 
was one of the most substantial kind; and 
one of the witnesses, a pilot, tells you that 
her running up oh to the beach in the man- 
ner she did, and remaining unbroken, was 
an evidence of the substantial qualities of 
the frame of that vessel/' 

The learned counsel then proceeded at 
great length to dissect the evidence of Min- 
turn, Gilson, Gourley, Connor, Hubbard, and 
Shelmore. He contended that, even suppos- 
ing their testimony to be worthy of credence, 
Mr. Collyer did not lie under the imputation 
sought to be sustained by the prosecution, of 
having in any manner engaged in the con- 
trol or management of the Henry Clay on 
the day of the calamity, and that, therefore; 
the twelfth section of the act of congress 
did not, in the slightest degree, apply to 
his case. He commented with particular 
severity on the contradictions in Mr. Gil- 
son's evidence. The facts which Gilson at- 
tributed to have taken place in regard to 
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Mr. Collyer, at the time of the collision, were 
all facts which took place with regard to 
Mr. Kidder, and that this appeared plain 
and conclusive, there could be no doubt; 
for, when he (Mr. Jordan) pointed to Mr. 
Ridder, and asked Gilson if that gentleman 
was Mr. Collyer, Gilson said it was he. 
From this fact alone there could be no doubt 
but that Gilson did not know what he was 
talking about. Gilson might be an honest 
man, but he was a very unfortunate one. 
He (Gilson) was a man who looked across a 
gangway ten feet wide, and through an en- 
gine twenty feet wide, and saw forty mark- 
ed on the gauge-rod of the engine, which 
had no number at all upon it. Gilson was 
determined to leave an impression upon the 
mind of the jury that the vessel was car- 
rying forty pounds of steam, and the rea- 
son was because the carrying of this forty 
pounds of steam was a violation of duty, 
and beyond the amount allowed by the cer- 
tificate. It was a maxim that a lie would 
stick to a man as well as the truth, but 
that fortunately it did not prevail in a court 
of justice. This was the description of evi- 
dence, in infinitesimal doses, by which the 
prosecution sought to prove that Mr. Coll- 
yer was managing the boat on July 28th; 
but he (Mr. Jordan) would as soon think 
of fattening an ass on the east wind as en- 
deavour to fix Collyer as controlling the ac- 
tion of the boat on the day of the accident 
by such desultory and unsatisfactory testi- 
mony. At this point of the learned coun- 
sel's* speech, the court adjourned until ten 
o'clock the next day. 

Mr. Jordan resumed his address to the ju- 
ry this morning. The counsel for the de- 
fense had been aw T are, from the commence- 
ment, that they would have little occasion to 
make use of Mr, Ridder's testimony, that it 
was a plain, simple, continuous narrative of 
the whole journey from Albany to the fatal 
spot, unembellished, unadorned, uncontradict- 
ed, but in fact corroborated by everything in 
the case. All he said had in fact been proved 
by other witnesses, so that they had little oc- 
casion to make use of his testimony. He 
(Mr. Jordan) should use it but little, although 
his learned associate had thought proper to 
abandon anything like a justification of the 
conduct and position of Mr. Ridder, and to 
give him up a prey to the district attorney, 
to be pounced upon as a lamb is pounced on 
by a vulture. He (Mr. Jordan) would now 
say a few words in his defence, not because 
his clients needed Mr. Ridder's evidence, but 
because he thought it unjust that any per- 
son should be so treated, who, by process of 
law, had been compelled, whether he willed 
or not, to come into court and give his evi- 
dence. He would show that the assistant ed- 
itor of the New York Daily Times had not 
contradicted Mr. Ridder in any essential par- 
ticular; but, first, he would express his re- 
gret that the counsel for the defence had not 
pertinaciously objected to the questions put 
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by the district attorney, and doubtless, the 
decision of his honour w T ould have been to- 
rule against it. In answer to the questions 
of Mr. Hall, Mr. Ridder said: "I cast no< 
blame upon the officers. I said nothing about 
their firing up to a dangerous extent/' Now- 
let them see what it was that the assistant 
editor of the Times swore it was Mr. Rid- 
der did say. He expressed an opinion as 
to the cause of the fire, attributing it to an 
unusual firing. "They made a hotter fire 
than was usual or necessary." Thus the jury 
would see that, while the witness said: "I 
cast no blame upon the officers. I said noth- 
ing about their firing up to a dangerous ex- 
tent," all the assistant editor maintained was 
that Mr. Ridder "expressed an opinion" that 
there had been too much fire. He did not 
maintain that Mr. Ridder distinctly said so- 
and so. Mr. Ridder could no more state the 
cause of conflagration than any one else 
could. No one could do more than surmise- 
whether it arose from a match being thrown 
down there, or a cigar, or whether it was- 
that some fiend in human shape had thrown 
down camphine, which, running along the 
heated timber, would account for the flames 
firing up so suddenly,— no one could do more 
than surmise, — or whether by the engineer 
opening the doors of the furnace to damp the 
fire, instead of pulling the safety-valve, 
"Whether these things were so, Mr. Ridder 
and they all alike were in the dark, and 
could only surmise. Besides the assistant ed- 
itor did not swear that Mr. Ridder said the 
firing up, if he ever did speak of such a 
thing, had been done by the order or with 
the knowledge "or consent of the officers. 
Where then, after all, were the mighty con- 
tradictions? Mr. Hall next asked the wit- 
ness: "Did you say anything about their 
continuing to race after remonstrance?" His 
reply was, "I did not." Now mark the 
words of the assistant editor: "He said that 
the officers w f ere remonstrated with after- 
racing." Mr. HalVs question, if it had been 
answered in the affirmative, would have 
been: "I said there was racing after they 
had been remonstrated with." The assist- 
ant editor only said: "Mi*. Ridder said they 
had been remonstrated with after racing." 
Neither he, nor any one else, ' denied that 
there was racing at one particular point, but 
it had no connection with the catastrophe 
which caused" the loss of life. The next 
question of Mr. Hall was, "Did you not say 
there were no buckets there to extinguish 
the flames?" The reply was. "No, sir; I did 
not say exactly that. I said he used all the 
buckets there were." • That answer miglit 
certainly imply that there were buckets, and 
doubtless they were used until it was seen 
that they were of no use; and, if there had 
been ten thousand buckets there, they would 
not have been of any use, for the steam- 
boat went off almost like a charge of gun- 
'powder. 

So much for Mr. Ridder,— a man who cer- 
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tainly had told a plain, consistent, orderly, 
narrative of the transactions of that lament- 
able day; so far as he (Mr. Jordan) could 
discover, without passion or prejudice in 
heart, he being, to a great extent, one of the 
sufferers, although he had not lost his daugh- 
ter. Doubtless, however, he had not con- 
sidered it just that those men should, with- 
out cause, be so universally condemned, par- 
ticularly when he saw the meeting so grave- 
ly passing a resolution, sending forth to the 
world a statement that they had not been 
contented with the usual firing up on board, 
but had burned tar and resin, and pitch, and 
other combustible material. It was for op- 
posing that resolution, too, that the engineer, 
who, having been down to the boilers after 
the catastrophe, and seen the marks of the 
quenched anthracite coal, knew that there 
was no other fuel used, was threatened to be 
thrown out ot an upper story window. He 
(Mi*. Jordan) did not know who led that in- 
dignation meeting, but he had been informed 
that it was a particularly precious individ- 
ual for such occasions, though he would not 
mention his name; and, doubtless, if a res- 
olution had been proposed which alleged that 
the officers had got the devil from hell 
chained down below, vomiting up fire and 
brimstone for the burning of the steamboat, it 
would have been passed; and, if it had, it 
would have been just as reasonable as the in- 
fernal one that the murderers— for such they 
would have been— of the Henry Clay had 
been tiring up with tar and resin, and God 
knows what. He then proceeded to com- 
ment upon the evidence for the prosecution, 
saying, in the course of his allusions to the 
different witnesses, that he did not like the 
cut of Mr. Mintunrs jib. That gentleman 
had attempted to impress upon the jury that 
a passenger was refused to be landed at 
Bristol, because of the boat being in such a 
hurry; whereas, on cross-examination, it 
turned out that he was nothing more than 
a drunken loafer, who was making a dis- 
turbance on board, and had made no de- 
mand at all to be landed until after the boat 
had passed the place. Dr. Wells he desig- 
nated as a "dc-no-harm do-no-good sort of a 
man;" and declared that he (Mr. Jordan) 
could, from personal trial, contradict his 
statement about the particles of anthracite 
coal as large as peanuts. He had tried with 
a newspaper to brush away such pieces, and 
could easily remove thenUn that way; "nay, 
I could do so with a cambric handkerchief/* 
But he could nor remove fiat pieces of coal, 
such as might be naturally expected to pass 
from any smoke-pipe, and which were doubt- 
less the kind that were blown over the decks 
and the awning of the Clay on the day in 
question. He held out to the jury, as a guid- 
ing polar star in this case, the consideration 
that they must positively find that the deaths 
in question were occasioned by the act com- 
plained of, though it might not be neces- 
sary that the act complained of should have 



been perpetrated just at the time of death; 
still the last must be clearly traced to it,— 
as clearly as ever the effect was traced to 
the cause. He maintained at some length 
that this could not be done in the present 
case, even according to the evidence for the 
prosecution. He concluded by expressing a 
hope that the magnanimity of the district at- 
torney's nature would, despite his employ- 
ment by the government, compel him not to 
do any injustice, even though he possessed 
the power, to those men who would stand 
that day in peril, if it was not that they re- 
lied upon the intelligence of the jury. 

Mr. McMahon, after the able and eloquent 
addresses of his associates, declined address- 
ing the jury. 

Mr. J. Prescott Hall, for the United States, 
closed summing up, and said: 

"May it please the court, gentlemen of the 
jury: This is now the fourteenth day that 
you have lent your attention patiently to the 
investigation of the facts in this case. I 
will not abuse that patience by any protract- 
ed examination of the testimony, but will 
endeavour to state, as briefly and clearly as 
I can, the law which is applicable to the case 
which is now before the court and the jury, 
and the evidence which the prosecution has 
adduced to support it. In endeavouring to 
discharge my duty, gentlemen, I shall make 
no effort to go beyond the proper limits, al- 
though I shall, on this occasion, discharge it 
without pain, because I, as a man, think 
that gross misconduct exhibited itself on the 
part of the officers of the Henry Clay on the 
fatal 28th of July, 1852. I will not endeav- 
our, by any effort, to strain the testimony, 
nor shall I be willing to fall one inch short 
of it, for I conceive that by my duty to the 
government, as prosecuting officer, I am re- 
quired, without fear and without favour, and 
without regard to the particular individuals 
who are charged, that I should discharge 
that duty in the best manner I am capable 
of. By the constitution of the United States, 
the commerce of the whole country is placed 
under the control of congress. The supreme 
court of the United States have, on many oc- 
casions, decided that the word "commerce," 
as used in the constitution, included naviga- 
tion also, and that therefore the whole navi- 
gation of the United States, as well as the 
whole commerce of the United States, arc 
under the jurisdiction and supervision of the 
people's representatives in congress assem- 
bled. At the time the constitution went in- 
to effect, and for many years thereafter, the 
mode of propulsion adopted on the rivers of 
the United States was such that the inter- 
vention of the powers of the law was not 
called for to check any abuses, or to guard 
people in their rights; but, after the discov- 
ery of that mighty and potent engine, which 
was thereafter to be used on all the naviga- 
ble waters of this country, and perhaps of 
the globe, after these potent energies had, 
been brought out, and applied to the propul- 
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sion of steam vessels, it was discovered by 
experience that great want of care had be.en 
exhibited on so many occasions that the peo- 
ple of the United States were not safe, in 
the prosecution of their ordinary business up- 
on the water courses of the United States, 
unless they were in some degree protected 
from the acts of those who were their trans- 
porting agents. And so serious had this 
whole matter become, that congress, in 1S3S, 
passed a law upon this subject, which is sig- 
nificant in its very title. It is entitled 'An 
act to provide for the better security of the 
lives of passengers on board vessels propelled 
in whole or in part by steam.' It proceeds, 
then, to give a set of rules, which are to 
govern the conduct of those who are charged 
with guarding the lives of passengers on 
board of the vessels which they control, and 
which rules they have no right to disobey or 
disregard. And, in order that the utmost 
vigilance should be exerted, it is provided, 
after the passing of this act, that no vessel 
shall be permitted to navigate the waters of 
the United States, unless they take out a 
license, under the conditions which are im- 
posed by the statute; that, in the first in- 
stance, the district judge should appoint com- 
petent persons to inspect the boilers and all 
hulls of the steam vessels; that the hulls of 
the steam vessels shall be inspected once in 
twelve months, and that the boilers shall be 
inspected once in six jnonths; and to dis- 
regard this is visited with the severe penalty 
of the law. He then referred to that sec- 
tion of the act which made it the duty of the 
officers of vessels to let off steam at every 
landing place, or whenever the headway of 
the vessel should be stopped; and, in support 
of this,hecited Judge Betts in theease of The 
Reindeer [supra], to show that it was impera- 
tive, and that the captain had bo discretion. 
But congress, not deeming the act stringent 
enough, passed the following statute: 'Sec- 
tion 12. And be it further enacted, that every 
captain, engineer, pilot, or other person, em- 
ployed on board any steamboat or vessel 
propelled in whole or in part by steam, by 
whose misconduct, negligence, or inattention 
to his, or their respective duties, the life or 
lives, of any person, or persons on board said 
vessel, may be destroyed, shall be deemed 
guilty of manslaughter; and, upon conviction 
thereof, before any circuit court in the Unit- 
ed States, shall be sentenced to confinement 
at hard labor, for a period not more than ten 
years/ If this statute is to be applied to 
the poor fireman or deckhand, much more is 
it to be applied, to masters and owners on 
board the vessel, who take part in the navi- 
gation, and to the pilot in the wheelhouse, 
and the engineer in the engine room. Upon 
these persons rests the responsibility, and, 
respectable as they are, intelligent as they 
are, there is less excuse for their neglect of 
any duties which the law casts upon them, 
to have been the cause of this terrible ca- 
lamity. What, because Mr. Collyer's ship- 
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yard is to be shut up, is he to be held irre- 
sponsible for such acts? 

"The whole theory of this case, rests upon 
the charge of mismanagement and negli- 
gence. I will state the theory that has been 
adopted by the prosecution in this matter. 
We suppose that this terrible accident oc- 
curred in consequence of the misconduct of 
those having charge of this vessel on the 
2Sth of July. 

"It is in evidence here that the steamboat 
Reindeer, which used to be the Racehorse, 
upon the North river, with the Henry Clay, 
had become disabled, and it was necessary 
to have some boat take her place. The 
Armenia, a boat of about equal speed with 
the Henry Clay, was selected for that pur- 
pose. She was to sail on the 27th of July, 
bound from New York to Albany; but, with 
a very cunning regard to their own interests, 
the owners of the Henry Clay had made a 
secret contract with those who were to navi- 
gate the Armenia that the Armenia, was to 
lie behind the Henry Clay, and that the 
Henry Clay was to be permitted to go to all 
the docks ahead of the Armenia, take in the 
passengers that first offered themselves, ear- 
ly them to Albany, and deliver them there, 
and that on the return down the same course 
of conduct should be pursued. It is in evi- 
dence that this arrangement became displeas- 
ing to the charterers of the vessel. They 
therefore took Capt. Smith from his com- 
mand, and gave the vessel in charge of Capt. 
Polhemus, and placed another individual on 
board to direct him in her management. Aft- 
er the vessel had departed from Albany, it 
was supposed, on the part of the officers of 
the Henry Clay, that this same arrangement 
was to be persisted in, and there was no 
reason to suppose that this arrangement 
would not be kept up until after the Henry 
Clay came to Hudson. When she came to 
Hudson, it was then discovered that the 
Armenia, in apparent violation of the ar- 
rangement which had been made between 
these vessels, instead of following the Hen- 
ry Clay to Hudson, had gone down the west 
passage, avoiding the landing at Hudson, 
and made directly for Catskill. The instant 
the Henry Clay discovered this, it became 
the subject of conversation between the pas- 
sengers, and it was so admitted that, when 
Mr. Collyer was asked whether the Armenia 
would pass the Henry Clay, the answer giv- 
en by Collyer was that he thought she would 
not/ 

The learned counsel here entered upon a 
critical examination of the testimony intro- 
duced, and contended that the prosecution 
had clearly proved that the vessels were en- 
gaged in a fearful contest of speed, the re- 
sults of which were the destruction of the 
Henry Clay, and the fearful loss of life. 
Such being the case, he called upon the jury 
to pronounce a verdict of guilty against the 
defendants, particularly Collyer and Tall- 
man, who were in a position of life which 
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should have prevented them from doing that 
which they knew was contrary to law. The 
question which the jury had to determine 
was one of the greatest importance to the 
community, who were looking with intense 
anxiety to the result of the present trial. 
Mr. Hall wished to ask whether there was 
any validity in an act of congress, or wheth- 
er it was null and void. If the former propo- 
sition was correct, the defendants must be 
convicted; if the latter held good, they would 
be acquitted. 

INGERSOLL, District Judge (charging ju- 
ry). There is a prospect that we shall now 
bring this protracted trial soon to a close. It 
has occupied a very considerable portion of 
your attention, but not, in my judgment, more 
than was due to the transaction which had to 
be investigated. I am glad to be able to say, 
gentlemen, that you have thus far exhibited 
that patience, and given that attention, which 
the case requires. It has been intimated, dur- 
ing the progress of the trial, that injustice 
had been done to these individuals under trial 
from the fact that they were not enabled to 
have separate trials, for the reason that, if 
they had had separate trials, the testimony of 
those not on trial might have been used in 
defence of the others who should be tried. 
In the examination of this question, when the 
motion was made for separate trials. I gave 
my reason why separate trials should not be 
granted, and I will again state, in this place, 
gentlemen, that, as they have been indicted 
by the grand jury jointly, if they had been 
permitted to have had separate trials, the one 
who should have been tried first could not 
have called upon the others to testify in his 
defence. That is the law. It has been so 
decided, upon solemn argument by the su- 
preme court of the United States, and to that 
decision we must all bow. I therefore say, 
gentlemen, that if they had been permitted to 
have had separate trials, the one who should 
have been first tried would not, in law, be 
permitted to call upon the others to testify in 
his defence. In the year 183S the congress 
of the United States, in view of the many 
startling disasters which had happened upon 
the waters of the United States to vessels pro- 
pelled by steam, by which great loss of life 
had been occasioned, passed a law, the object 
of which was, as appears by its title, to pro- 
tect the lives of passengers on board vessels 
of that description. That law, among other 
tilings, provides: "That every captain, engi- 
neer, pilot, or other person employed on board 
of any steamboat or vessel, propelled in whole, 
or in part by steam, by whose misconduct, neg- 
ligence, or inattention to his, or their respective 
tluties, the life or lives of any person or per- 
sons on board said vessel, may be destroyed, 
shall be deemed guilty of manslaughter, and, 
upon conviction thereof, before any circuit 
court in the United States, shall be sentenced 
to confinement at hard labour, for a period 
not more than ten years." The indictment 



which you have to pass upon is founded upon 
thjs violation of this act of congress. It char- 
ges that Thomas Collyer. John F. Tallman, 
John Germaine, Edward Hubbard, James L. 
Jessup, and James ICImendorf, the parties now 
on trial, in July, 1852, were employed on board 
the Henry Clay, a vessel propelled by steam, 
and navigating the waters of the Southern dis- 
trict of New York; and that, while they were 
thus employed, the lives of several passengers 
on board the vessel were destroyed by their 
misconduct, negligence, and inattention to 
their respective duties. To the charges set 
forth in the indictment, the individuals named 
therein, and against whom the charges were 
made, have severally pleaded that they were 
not guilty. 

The question, then, at issue, and upon which 
you, upon your oaths, have to determine, is 
whether they are guilty, as charged in the in- 
dictment; and, to enable you to come to a 
correct result, it is necessary that your atten- 
tion should be directed to certain inquiries 
which are involved in the question at issue. 
These inquiries are: First. Whether the lives 
of the persons named in the indictment, or the 
lives of any of them, have been destroyed? 
Secondly. Whether they have been destroyed 
by the misconduct, negligence, or inattention 
of any one? Thirdly. Whether the individ- 
uals against whom the charges in the indict- 
ment are made were employed on board the 
Henry Clay at the time such lives were de- 
stroyed. And, fourthly, if they were thus em- 
ployed, whether such lives were destroyed by 
his or their misconduct, negligence, or inat- 
tention to his, or their respective duties? And 
in considering the case now to be submitted 
to you for your determination, it is important 
that you may come to a just conclusion, to 
bear constantly in mind certain rules of law, 
which should govern trials in all cases involv- 
ing in their consequences a punishment that 
is infamous; which should govern them in all 
criminal investigations, and particularly in 
those investigations which are of an aggravat- 
ed character. These rules are, that every one 
accused of crime, whether the offence charged 
be one of commission or omission, whether 
it be criminal or culpable neglect, shall be pre- 
sumed to be innocent until the contrary ap- 
pears. He should be considered as innocent 
until his guilt is made to appear manifest by 
evidence given in court; and, when upon evi- 
dence given in court there is in the minds of 
the jury a reasonable doubt of the guilt of the 
accused, no matter what the charges may be, 
he who is accused should have the benefit of 
that doubt. By the law which governs this 
court, and which also governs all well-regu- 
lated courts, he who is in an indictment char- 
ged with crime is not called upon to establish 
his innocence. That duty is not imposed upon 
him. His innocence is considered to be estab- 
lished until, by convincing proof brought for- 
ward in court, that presumed innocence is de- 
stroyed. It is the duty of the government to 
convince the jury, beyond a reasonable doubt, 
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of the guilt of him who may he indicted, and 
not the duty of the accused to convince them 
of his innocence; and, if the jury are not con- 
vinced beyond a reasonable doubt of the guilt, 
then it is the duty of the jury to acquit. 
The disaster which gives rise to this prosecu- 
tion, at the time at which it occurred, deeply 
excited the feelings of the community, and the 
public mind, for a considerable period, was 
in such a state, that, if the trial of those im- 
plicated—or, I should rather say, of those sup- 
posed to be implicated— had taken place soon 
after it happened, there would have been some 
danger, and, I may add, there would have 
been great danger, that that calm and dispas- 
sionate investigation might not have been giv- 
en to the investigation of the truth which is 
due to all subjects of inquiry in a judicial tri- 
bunal, and particularly to a subject demand- 
ing so much impartial investigation as the one 
now to be submitted to your determination. 
But that excitement has now passed away, 
and you, as impartial jurors, sworn to a faith- 
ful discharge of your duty, have been selected 
to pass between the government and the ac- 
cused, and I have no doubt that the duty 
which devolves upon you will be faithfully 
performed. 

I have told you what duty devolved upon 
the government before they could claim a con- 
viction. It is also incumbent upon me to state 
what is not required of them, and what is no 
part of their duty, in conducting the prosecu- 
tion. It is not required of them to prove will- 
ful or intentional mismanagement or miscon- 
duct on the part of the accused. In a prose- 
cution of this kind, it is not the intent wnich 
constitutes the essence of the offense, but it 
is an improper act, although unaccompanied 
with any evil intent or negligence, in the per- 
formance of a proper act, or inattention to any 
duty imposed upon any captain, engineer, pi- 
lot, or other person employed on board any 
steamboat or vessel, propelled in whole or in 
part by steam, when by such improper act, or 
negligence in the performance of a proper act, 
or inattention to any duty imposed upon such 
captain, engineer, pilot, or other person, the 
life of any person on board such vessel is de- 
stroyed. But there must be some improper 
act inconsistent with the faithful performance 
of duly, or negligence in the performance of 
a proper act, or inattention to some duty im- 
posed upon such person, and the death of 
some person on board a vessel jn consequence 
thereof, before, there can be a conviction. 
There must be not only such improper act, 
or negligence, or inattention, but there must 
also be a death of some person on board, as a 
consequence of such improper act, negligence, 
or inattention; and, if these are proved, it is 
unnecessary to inquire whether or not the ac- 
cused had any wrong intention. But, al- 
though such improper acts and negligence, in- 
attention, and death are proved, yet, if such 
death was not in consequence of such im- 
proper acts, or negligence, or inattention, there 
can be no conviction. To make myself under- 
25FKD.CAS. — 37 



stood, gentlemen, the law of congress makes 
it necessary, or rather makes it the duty of 
every captain, at every landing place, to blow 
on: steam. If he does not blow on! steam, 
that is misconduct or negligence, or inatten- 
tion to his duty. But if, subsequently to that 
time, a death occurs on board of a boat, and 
it is not attributable to that cause, although 
there may have been misconduct, negligence, 
or inattention, there can be no conviction, for 
the death is not connected with the act com- 
plained of, and which is said to be misconduct 
or negligence. And if there were death, and 
such a death were in consequence of some mis- 
conduct, negligence, or- inattention by some 
one employed on the vessel, if these defend- 
ants are not chargeable with such misconduct, 
negligence, or inattention, and if there is not 
proved to your satisfaction that they have 
been guilty in this respect, there can be no 
conviction. In other words, if there has been 
a death, and such death has been occasioned 
by the misconduct or negligence of some other 
person other than those, if those persons have 
not been guilty of negligence or such miscon- 
duct or n'egligence as caused that death, or 
contributed to it, then they cannot be con- 
victed. 

Those who conduct this prosecution do not 
claim that these defendants, or either of 
them, intended the death of any one on board 
the vessel. There is no necessity that they 
should. They are not accused of any willful 
design to take the life of any one. The in- 
dictment is not pressed upon that ground, 
but, as I have before intimated, it is pressed 
on the ground that the lives which have been 
lost were lost by the misconduct, negligence, 
or inattention of the defendants. In an ac- 
tion in favour of any passenger on board the 
Henry Clay, at the time of the disaster, 
against the owners or captain of the boat, 
for any injury to his person, or to his prop- 
erty, the mere fact of such injury, caused by 
the burning of the boat, would be sufficient, 
if there was nothing else iu the case, for the 
jury to say, and they would be bound to say, 
that the boat was destroyed by negligence, 
so as to make the party defendant liable for 
the damage claimed in consequence of such 
burning. In such a case, from the fact of 
burning, negligence and misconduct are pre- 
sumed, and the defendants would be liable 
for the negligence, unless they proved affirm- 
atively, that the fire was not caused hj neg- 
ligence or misconduct; for from this fact the 
law takes it for granted that the defendants 
are guilty, and, to prevent a verdict against 
them, they must prove their innocence. This, 
gentlemen, is the rule in a civil *ase, where 
a party brings a suit for the recovery of dam- 
ages; but this is not the rule in a criminal 
case, such as you are now about to deter- 
mine. In a criminal case there is no such 
presumption against the defendants which 
they must remove, but all the legal presump- 
tions are in their favour, until the contrary 
is proved; and the death claimed to be in 
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consequence of any misconduct or negligence 
must be proved to be, before a conviction be 
bad, the direct consequence of the misman- 
agement and negligence complained of, and 
if it is not the direct consequence of the mis- 
conduct or negligence complained of, a con- 
viction cannot be had. As in the case cited 
by the counsel from the books, where an in- 
dividual places a loaded gun in the corner 
of the room and another person not knowing 
that it was loaded, takes it up and innocent- 
ly snaps it, by which it is discharged, and 
causes the death of some one, there would 
be a death, and there would be negligence 
on the part of him who placed the loaded 
gun in the corner of the room. If there 
had not been that negligence, there would 
not have been a loss of life, but that negli- 
gence would not be the immediate cause of 
the death. The negligence did not directly 
produce the death. It could not produce it 
without the act of some other person, and, 
as the death was not intended by the person 
who was guilty of the negligence in so pla- 
cing the loaded gun, and as the death was not 
the immediate consequence of such negli- 
gence, and would not have taken place but 
for the act of another person, the party guil- 
ty of such negligence would not be responsi- 
ble for that death. But if the negligence or 
improper act complained of be the sole cause 
of the death, if it cause or produce the 
burning of the vessel, and such burning of 
the vessel cause the loss of life, then such 
loss of life is the direct consequence of such 
negligence or improper conduct, and the par- 
ty guilty of the same is liable to the punish- 
ment imposed by the act of congress, upon 
which this prosecution is founded. 

An error of judgment merely, gentlemen, 
is, however, not sufficient to fix such miscon- 
duct or negligence upon the person against 
whom such error of judgment is proved. 
The law of congress did not intend to pun- 
ish a mere error in judgment. What was 
meant by misconduct, negligence, and inat- 
tention, in the law of congress, upon which 
this prosecution is founded, is well expressed 
by the learned judge, in his charge to tne 
jury, in the case of U. S. v. Farnham [Case 
No. 13,071]. I, in substance, use his lan- 
guage. **By misconduct," he says, "negli- 
gence, or inattention in the management of 
steamboats, is undoubtedly meant the omis- 
sion or commission of any act which may 
naturally lead to the consequences made 
criminal; and it is no matter what may be 
the degree of misconduct, whether it is slight 
or serious, if the proof satisfy you that the 
setting fire to the boat was the necessary 
or most probable cause of it." Bearing these 
rules of law in mind, you will turn your at- 
tention to the issue of the question which 
must be determined by you, in order that a 
correct decision may be had of the issue 
which has been framed between the govern- 
ment and the parties now on trial. 

The first question is, were the lives of any 



persons on board the Henry Clay destroyed 
by the disaster which happened to her on a 
trip from Albany to New York in 1852? It is 
admitted, and the proof is full, that there 
were a number of those who were passengers 
on board the boat perished in consequence of 
the sad disaster, the details of which have 
been repeated during the progress of the 
trial. Some were destroyed by the fire, and 
some, attempting to escape from this de- 
vouring element, perished in the water. 

The next question is, were these defendants 
persons employed on board the boat, having 
duties to perform connected with her man- 
agement and navigation? For, whatever 
negligence or mismanagement there may 
have been, and however much the death of 
the persons destroyed may be connected with 
any negligence or misconduct, which may be 
claimed to be chargeable to the defendants, 
| or to any one else, these defendants are not 
; responsible for such misconduct or negli- 
gence, unless they were persons employed 
! on board the boat, having duties to perform 
I connected with the management and navi- 
| gation of the boat. It is admitted that John 
F. Tallman was the captain of the boat. The 
captain has generally the command of the 
boat. All on board performing duties are 
under the authority of the captain, whoever 
he may be, and they are subjoct to his or- 
ders. It is admitted that James L. Jessup 
was the captain's clerk, and, among his duty 
or duties, was the collecting of fare and giv- 
ing tickets, and of acting as the assistant to 
the captain, under him. John Germaine was 
the engineer of the boat. His duty was con- 
fined to attending to the engine, regulating 
and directing it, and having control of the 
fireman. Edward Hubbard was the pilot of 
the boat, and his duty was to direct flip 
course of the boat. James Elmendorf was 
the assistant pilot, and his duty was to as- 
sist the pilot, to act under him, and in his 
absence to take his place. But it is claimed 
that Mr. Collyer, a part owner of the boat, 
and on board of her at the time of the dis- 
aster, was not a person on board of her hav- 
ing duties to perform connected with her 
management and navigation, and, if he was 
not, he cannot, under any circumstances, be 
liable to this prosecution. It is claimed, on 
the part of the government, that he was such 
person, who at the time of the disaster was 
on board, having such duties to perform, and 
that he was, for the time being, the captain 
of the boat. It is unnecessary, by the law 
upon which this prosecution is founded, to 
make a person come within its meaning, 
that he should be employed under paj to 
perform any particular duty; but, if any per- 
son acts as captain for the voyage, or for 
any particular time is engaged or acting as 
captain, or for any cause takes the place of 
the captain, and for the time being acts as 
such, he is, within the meaning of the law, 
the captain of the boat, upon whom is im- 
posed the duties of captain. 
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The question, then, is, did Mr. Collyer, on 
the trip from Albany, on the 28th of July, 
1S52, act for the time being as captain, of the 
boat? Did he take the place of the resrular 
captain? If he did, he was employed, with- 
in the meaning of the law, as captain on 
board the boat. Proof that certain things 
were done upon his advice, or upon his sug- 
gestion merely, would not be sufficient to es- 
tablish the fact that he was for the time 
being acting as captain. Nor is it sufficient 
that he should have passed an opinion, wheth- 
er asked or unasked, as to the safety or risk 
of a particular movement of the boat, or of 
the danger of the mode by which the boat 
was managed. He must, at least, assume to 
exercise the control and the authority of the 
captain to take the command, and no opinion 
which he may pass, or suggestion that he 
may make, unless he has a duty to perform 
on board the boat, will make him an officer, 
or a person on board of the boat having du- 
ties to perform, within the meaning of this 
act of congress. The government say that 
they have proved, upon the trip in question, 
that Collyer was captain of the boat, and 
they rely upon certain witnesses whom they 
have called. The principal witnesses are 
Minturn, Gilson, Gourley, Connor, Hubbard, 
and a witness from Philadelphia, whose 
name I do not remember. Most of these wit- 
nesses do not speak of any order which Coll- 
yer gave. Mr. Minturn speaks of an opin- 
ion which he (Collyer) gave as to the danger 
of the boat; and others speak of suggestions 
which he may have made as to the bell, and 
others speak of his being on board the boat, 
displaying great activity. This, gentlemen, 
will not amount to much to prove that he was 
captain; and, according to my recollection, 
there was only one witness, and that was, I 
think, the witness from Philadelphia— I may 
be mistaken, and, if I am. bear it in mind, 
(addressing the counsel)— who says (turning 
to the jury) that Mr. Collyer on that occa- 
sion admitted himself to be captain, and it is 
claimed on the part of the defence, that this 
individual is not to be credited. But if, 
without particularly pointing out the testi- 
mony which is relied on upon the one side or 
the other, you should be of opinion that he 
was, for the time being, captain of the boat, 
having control of the same, and having com- 
mand of the same, he would, if the boat was 
destroyed by negligence, and those lives were 
lost, be responsible under this act of congress. 

The next question, and the great question 
in this case, is, was there misconduct, or 
negligence, or inattention to duty, on the 
part of those who had the management of 
the boat? Were the officers justly charge- 
able with misconduct, negligence, or inatten- 
tion to their duties as such officers, by which 
the disaster took place, and in consequence 
of which the numerous lives were lost, which 
were destroyed on that occasion? To jus- 
tify a conviction, a neglect of the duty im- 
posed upon the defendants and which it is in- 



cumbent upon them to perform, or some mis- 
conduct in the performance of that duty, 
must be proved, by which, as a consequence, 
this disaster took place. . It must be proved 
that they have done that which they ought 
not to have done, or done improperly, and in 
a negligent manner, that which they ought 
to have done in a proper and careful man- 
ner, or that they neglected to do that which 
they ought to have done> by which the disas- 
ter occurred, and which disaster would not 
have occurred if it had not been for such 
misconduct or negligence of duty. And if the 
fire occurred by the neglect of a particular 
person on board the boat, in the performance 
of his particular duties, and not by the neg- 
lect of duty or misconduct of others, he only 
by whose misconduct or neglect of duties the 
disaster occurred is responsible for the con- 
sequences. The government claim that there 
was negligence of duty and misconduct upon 
the part of each of the defendants, by which 
the disaster took place, and, as a consequence, 
the loss of life that took place. They claim 
this misconduct and negligence in two partic- 
ulars: First, in so conducting, and in so neg- 
lecting to conduct, before the fire, that the 
fire on board the Henry Clay took place as a 
consequence thereof. They claim, in the sec- 
ond place, that there was negligence and mis- 
conduct in these defendants, in their con- 
ducting after the fire took place, in running 
the boat on shore, and in neglecting to at- 
tend to the safety of the passengers after the 
boat was turned to the shore, and after she 
had already reached the shore, and also by' 
the order that was given to go aft, and that 
by such latter misconduct and negligence the 
loss of life took place. 

"By the testimony of Mr. Belknap, a most 
intelligent witness,— as intelligent as any wit- 
ness that I have ever seen upon the stand in 
a court,— it appears that the Henry Clay 
was one of the best boats recently built in 
the city of New York. By his testimony, it 
appears that her hull was built in the most 
substantial manner; that she was so con- 
structed that there was as little danger from 
fire as there would be on any boat navigat- 
ing the North river; that she had one of the 
best engines and boilers, and, as, admitted 
by the government counsel, she was officered 
by men whose character and whose skill 
stood fair in the community and deservedly 
high. She had a skillful and prudent cap- 
tain, it is admitted; she had a skillful and 
competent engineer; an experienced and 
competent pilot and assistant pilot She was* 
well officered and manned, as it appears, by 
four firemen, and there is no claim but that 
that number was her full complement. On 
her trip from Albany she took fire, as has 
been stated, near a place thirteen or fourteen 
miles from the city of New York, and the 
question, gentlemen, is whether that fire was 
caused by the negligence of these individuals 
now on trial, or the negligence of any of 
them. If it was caused by the negligence of 
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one, and hiin only, he alone is responsible. 
If it was caused by the negligence of the 
whole of them, they all are responsible. If 
it was caused in a manner that is not ac- 
counted for, unless it is proved to your satis- 
faction that it was caused by the misconduct 
or negligence of these defendants, then it 
would become your duty to acquit. What is 
the theory on the part of the government? 
The theory is that from Hudson, on that 
day, the vessel was put under an excessive 
rate of speed, — in other words, that she was 
engaged in a race with the Armenia, — and, 
to produce that excessive rate of speed, an 
excessive quantity of fuel was applied to the 
furnaces; and that in consequence of that 
excessive quantity of fuel thus applied, and 
the manner that it was applied, by the neg- 
ligence of these defendants, as a consequence 
of that, this boat took fire. Now, gentlemen, 
when they arrived at Kingston, it is evident 
that there was a great alarm on board this 
boat in consequence of that collision. But 
can you trace that collision as a cause for 
the burning of the boat eighty-three miles 
below? If you can not say that anything 
that took place was the cause of the burn- 
ing of the boat eighty-three miles below, then, 
although you should be of the opinion that 
there was misconduct or negligence, these de- 
fendants would not be responsible, unless you 
can say that the burning of the boat was in 
consequence thereof. 

But the government go further, and if their 
theory is right, then it would undoubtedly fol- 
low that the burning was attributable to the 
causes assigned by them. The government 
claims, gentlemen, that at Hudson the racing 
commenced; that this intense fire was then 
applied; that it was kept up down to Kings- 
ton; and that, after the boat left Kingston, 
1t was continued, in order to keep up the race; 
and that it was so continued up to the time it 
was discovered that the boat was on fire, and 
then it had arrived at such a heat that the 
fire was communicated from the furnaces in 
some way to the boat, by the misconduct or 
negligence of these men. They claim there 
was a race. If there was no race, then the 
theory of the government fails, and the ques- 
tion for you to determine is, was there a race 
at the time that the fire was discovered, or for 
any considerable portion of the time previous 
thereto? If there was a race six or eight 
hours before, and if you cannot connect the 
fire with that race six or eight hours before, 
then you cannot say that these defendants are 
guilty under this act of congress. It is not 
claimed, on the part of the government that 
there was any combination beforehand to have 
this race. Indeed, it is affirmed that the un 
derstanding between the boats was, at the 
time they went up, that the Clay should take 
the lead, and that the Armenia should follow, 
and that no one had any idea of race. If 
this is the true theory, I do not see what re- 
liance can be placed upon the testimony of one 
witness examined here,— I mean the fireman 



who left the boat. He purposes showing that 
it was intended to be a race in coming from 
Albany to New York, and he testified that 
Capt. Tallman, as he went up from New York 
to Albany, said, when the Armenia came out 
of the dock, that "he would beat her going up 
and coming down." There must be some mis- 
take on this subject. If there was an un- 
derstanding that there should be no race in 
going up at that time, and no race in coming 
down, and if the theory of the government is 
that, the race selected is from Hudson, what 
that witness said as to the fear he had in go- 
ing up, and as to what he said to Mr. Tall- 
man when the boat was leaving the dock at 
Albany, would have little weight; because, 
from the theory of the government, at that 
time the race w T as not contemplated. 

Was this race continued, and the fire kept 
up, so that it was in an improper manner com- 
municated to the boat? We are not able to 
ascertain exactly how much steam was car- 
ried on this occasion down to New York. 
One witness said he thought he saw forty 
pounds marked up, one said it was seventeen 
or twenty pounds; and, to my mind, it was 
not very satisfactorily accounted for what it 
was. If Mr. Belknap, the builder of this boiler, 
is correct in his statement that the vessel 
could not carry more than thirty-one pounds 
of steam without the steam blowing off, then 
it follows she could not have had more than 
that, unless the government make out that 
the safety-vale was tied down," so that the 
steam would not blow off. What is the proof 
upon the subject that the Clay carried an 
excess of steam? The fact is well established, 
as I understand it, that her ordinary time of 
arrival Avas at three o'clock, or soon after. 
This accident happened thirteen, fourteen, or 
fifteen miles above there, a* little after three 
o'clock. Then, if three o'clock was the ordi- 
nary time of her arrival in New York, at her 
ordinary speed, there could not have been 
very extraordinary speed in driving her down 
as far as Yonkers at the time she ordinarily 
arrived in New York. What is the evidence 
upon the subject of this negligence? for there 
may be negligence, even without an extraor- 
dinary rate of speed. The fire was discovered 
in a certain part of the boat that has been 
pointed out She had a short time before 
been inspected. In June previous, the hull 
inspector declared her to be complete, so far 
as the hull was concerned,— a complete and 
safe boat for the navigation of the Hudson. 
The inspector also declared her boilers com- 
plete and sufficient for the thirty pounds of 
steam which Mr. Curtis says he allowed her to 
take. She was then declared by these men as 
a competent boat. How did this fire orig- 
inate? You have only the testimony of out 1 of 
the firemen, but the other is all surmise. He 
tells you how it was. You may believe oth- 
er witnesses rather than the fireman, but you 
have got to establish the fact that it was in 
consequence of the misconduct of these de- 
fendants, before you can convict them. It 
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was discovered at a particular point Efforts 
were made to put it out, but these efforts 
were unavailing, and the result was such as 
has been testified to. I will not occupy more 
time on the subject whether the negligence 
was proved or not; it is emphatically a ques- 
tion for your determination. If there was no 
negligence or misconduct, then, of course, 
these defendants cannot be guilty of miscou- 
duct or negligence. If there was negligence 
or misconduct by others, and in consequence 
of that the fire was communicated to the boat, 
these defendants would not be responsible for 
that negligence. For instance, to make myself 
understood, here is a pilot whose duty is to 
direct the course of the boat. He is a faithful 
man. He is intrusted with the boat, to dire'ct 
her in her course; but for some reason or oth- 
er, he willfully drives her upon a rock, and 
lives are lost That would be misconduct in 
him, but it would not be misconduct in the 
captain, for the captain has done all that a 
prudent man could do to employ a competent 
pilot, with a good reputation. So it is in case 
of a fireman. If a captain has employed com- 
petent and faithful firemen, and if they, by 
their negligence, cause a fire, then, in my Judg- 
ment, the other officers would not be responsi- 
ble for it, because the captain has done every- 
thing a prudent man can do. He has appoint- 
ed faithful and reliable men, and, if those men 
abuse their trust without any fault on his part, 
the captain, in my judgment, would not I .> lia- 
ble under this law. He and every one is re- 
sponsible for his own negligence. But in the 
case I put of a pilot who was employed as a 
faithful man, if he abuses the trust confined 
in him, the captain would not be liable for 
that abuse, but the pilot himself ajone. 

Was there any further negligence in run- 
ning this boat ashore, and in so conducting 
matters after the boat had struck the shore, 
that the lives of these passengers were lost? 
The proof is abundant that this boat was run 
ashore in the best possible manner. All the 
witnesses agree upon that subject. All the 
nautical men,— landsmen would not under- 
stand it as well,— all the nautical men brought 
on the part of the government say that the 
vessel was run on shore in the best possible 
manner. "Were these defendants then guilty 
of negligence or misconduct after the Clay got 
on shore? There was an order given to go 
aft, and it has been explained to you by the 
defendants why such was a reasonable order. 
She struck the shore, and it seems that those 
who had presence of mind about them, who 
were aft at the time she struck the shore, es- 
caped; and I was never more struck in my 
life with the necessity of presence of mind 
than I was when some of these witnesses were 
testifying, particularly Dr. Wells, who says he 
was aft in obedience to the order, and that he 
remained aft until she struck the shore; and 
the females whom he had under his charge 
had passed forward, and escaped to the bow, 
and he then passed on. Mr. De Peyster did 



the same, and probably others. But others 
were panic-stricken, and most people are so on 
an occasion when they are every moment in 
danger of perishing either by the water or 
flames. 

Then, gentlemen, it appears that these de- 
fendants, when the vessel struck the shore, 
were in the water, endeavouring to save lives. 
Were these officers guilty of any misconduct 
or negligence in not saving more lives? Up- 
on this subject, I will say, as I said in open- 
ing my charge, that an error of judgment 
merely would not make then culpable. The 
evidence is abundant that they exerted them- 
selves to save those who were in the water. 
What men generally would have done, under 
such circumstances, we do not know. Wheth- 
er they directed their attention to save thia 
class or that class, we are not certain. If 
you think that in what they did there existed 
an error of judgment, then, gentlemen, you 
cannot convict them. I*j however, they were 
guilty of misconduct or negligence, or inat- 
tention to their duties, such as I have describ- . 
ed it to you to be, then, gentlemen, you will 
be authorized to convict. 

With these remarks you will take the case 
under your consideration, and return such ver- 
dict as you, in your proper judgment, may 
think proper. 

One thing I have omitted to notice: It is ad- 
mitted, on the part of the prosecution, that 
these defendants were perfectly skillful in 
their several professions, and their private 
character was good. This circumstance, al- 
though it will not overcome evidence when it 
is positive, yet, in balancing the case, it will 
go a great way to turn the balance in favour 
of the accused. The case rests with you, gen- 
tlemen. 

The learned judge concluded his charge at 
ten minutes past three o' clock, after which the 
jury retired to consult. At twenty-eight 
minutes to four the jury returned, when their 
names were called over by the clerk of the 
court: 

The Clerk. Have you agreed upon your ver- 
dict, gentlemen? 

The Foreman. Yes. 

The Clerk. How do you find? 

The Foreman. Xot guilty. 
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ITN1TED STATES v. COLT. 

[Pet. C. C. 145.] x 

Circuit Court. D. Pennsylvania. April Term, 

ISIS. 

Action of Debt— Amount Claimed— Statute— 

— Amount Recovered— Embargo Bond. 

1. Debt on an embargo bond. The declara- 
tion demanded 20,000 dollars, and recited the 
statute which authorises the United States, ta 
demand a sum, not exceeding 20,000 dollars, and 

i [Reported by Richard Peters, Jr., Esq.] 
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not less than 1,000 dollars; which it averred 
that the defendant owed and detained. The 
jury found a verdict for 4.000 dollars. Upon a 
^motion to arrest the judgment, this declaration 
was held to be good. 

2. A declaration in debt, claiming no precise 
sum to be due, is without precedent; but the 
demand of one sum in the declaration, does not 
prevent the recovery of a smaller sum, dimin- 
ished by extrinsic circumstances. 
[Cited in Washington v. Eaton, Case No. 
17,228; Dillingham v. Skein, Id. 3,912a; 
Re Rosey, Id. 12.066; Stock well v. U. S„ 
13 Wall. (80 U. S.) 543.] 
[Cited in brief in Lea v. Hopkins, 7 Pa. St. 
494. Cited in Western Union Tel. Co. v. 
Scircle, 103 Ind. 229, 2 N. E. G05J 

This was arj action of debt, brought upon 
an embargo bond, in the district court, to 
June, 1811; and the declaration demanded 
twenty thousaxid dollars, which the defend- 
ant was alleged to owe and detain. It then 
recited the embargo law, laying the breach, 
by the defendant,^ "whereby the United 
States are entitled to demand a sum, not ex- 
ceeding twenty thousand dollars, and not 
less than one thousand dollars, viz. twenty 
thousand dollars;" which it averred to be due 
to the plaintiffs and detained from them by 
the defendant. Upon nil debet pleaded, the 
jury found a verdict for four thousand dol- 
lars. [Case unreported.] The defendant took 
out a writ of error, returnable at April 
sessions 1812, of the circuit court; and the 
case now came on for decision. 

WASHINGTON, Circuit Justice. The 
question in this case is, whether the action is 
maintainable. The objection to the action of 
debt, where the penalty is uncertain is, that 
this action can only be -brought to recover a 
specific sum of money, the amount of which 
is ascertained. It is said, that the very sum 
demanded, must be proved; and on a de- 
mand for thirty pounds, you can no more 
recover twenty pounds, thau you can a horse, 
on a demand for a cow. Blaekstone says 
(3 Bl. Comm. 154) that debt, in its legal ac- 
ceptation, is a sum of money due, by certain 
and express agreement; where the quantity 
is fixed and does not depend on any sub- 
sequent valuation to settle it; and for non- 
payment, the proper remedy is the action of 
debt, to recover the specific sum due. So if 
I verbally agree to pay a certain price for cer- 
tain goods, and fail in the performance, this 
action lies; for this is a determinate contract. 
But if I agree for no settled price, debt will 
not lie, but only a special action on the case; 
and this action is now generally brought, ex- 
cept in cases of contracts under seal, in pref- 
erence to the acton of debt; because, in this 
latter action, the plaintiff must prove the 
whole debt he claims, or recover nothing at 
all. For the debt is one single cause of ac- 
tion, fixed and determined; and which, if the 
proof varies from the claim, cannot be look- 
ed upon, as the same contract of which per- 
formance is demanded. If I sue for thirty 



pounds, I am not at liberty to prove a debt of 
twenty pounds, and recover a verdict there- 
on; for I fail in the proof of that contract, 
which my action has alleged to be specific 
and determinate. But indebitatus assumpsit 
is not brought to compel a specific perform- 
ance of the contract; but is to recover dam- 
ages for its non-performanee; and the dam- 
ages being indeterminate, will adapt them- 
selves to the truth of the case, as it may be 
proved; for if any debt be proved, it is suffi- 
cient. 

The doctrine laid down by this writer, ap- 
pears to be much too general and unqualified ; 
although to a certain extent, it is unques- 
tionably correct. Debt is certainly a sum 
of money due by contract, and it most fre- 
quently is due by a certain and express 
agreement, which also fixes the sum, inde- 
pendent of any extrinsic circumstances. But, 
it is not essential, that the contract should 
be express, or that it should fix the precise 
amount of the sum to be paid. Debt may 
arise on an implied contract, as for the bal- 
ance of an account stated; to recover back 
money which a bailiff has paid more than 
he had received; and in a variety of other 
cases, where the law, by implication, raises 
a contract to pay. 3 Com. Dig. 365. The sum 
may not be fixec by the contract, but may de- 
pend upon something extrinsic, which may 
be averred; as a promise to pay so much 
money as plaintiff shall expend in repairing 
a ship, may be sued in this form of action; 
the plaintiff averring that he did expend a 
certain sum. 2 Bac. 20. So, on promise by 
defendant, to pay his proportion of the ex- 
penses of defending a suit, in which defend- 
ant w r as interested, with an averment that 
plaintiff had expended so much, and that de- 
fendant's proportion amounted to so much. 
3 Lev. 429. So an action of debt may be 
brought for goods sold to defendant, for so 
much as they were worth. 2 Com. Dig. 305. 
So debt will lie for use and occupation, where 
there is only an implied contract, and no pre- 
cise sum agreed upon. 6 Tenn R. 63. 

3 Wood. 95, states, that debt will lie for an 
indeterminate demand, which may readily be 
reduced to a certainty. In Emery v. Fell, 2 
Term R. 2S., in which there was a declara- 
tion in debt, containing a number of counts 
for goods sold and delivered, work and la- 
bour, money laid out and expended, and mon- 
ey had and received; the court, on a special 
demurrer, sustained the action, although it 
was objected that it did not appear that the 
demand was certain, and because no contract 
of sale was stated in the declaration. But 
the court took no notice of the first objection, 
and avoided the second, by implying a con- 
tract of sale, from the w8rds which stated a 
sale. These cases prove, that debt may be 
maintained upon an implied, as well as upon 
an express contract; although no precise sum 
is agreed upon. But the doctrine stated by 
Lord Mansfield, in the case of Walker v. 
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Witter, 1 Doug. 0, is conclusive upon this 
point. He lays it down, tliat debt may be 
brought for a sum capable of being ascer- 
tained, though not ascertained at the time 
the action was brought. Ashurst and Buller 
say, that whenever indebitatus assumpsit is 
maintainable, debt is also. In this case two 
points were also made by the defendant's 
counsel; first, that on the plea of nil debet, 
the plaintiff could not have judgment, be- 
cause debt could not be maintained on a for- 
eign judgment; and secondly, that on the 
plea of nul tiel record, judgment could not be 
entered for the plaintiff, because the judg- 
ment in Jamaica was not on record. The 
court were in favour of the defendant, on the 
second point, and against him in the first; 
by deciding, that debt could be maintained 
on a foreign judgment, because, indebitatus 
assumpsit might; and that the uncertainty 
of the debt demanded in the declaration, was 
no objection to the bringing of an action of 
debt. The decision therefore given upon that 
point, was upon the very point, on which 
the cause turned. But, independent of the 
opinion given in this case, is it not true, to 
use the words of Buller, "that all the old 
cases show, that whenever indebitatus as- 
sumpsit is maintainable, debt also lies." The 
subject is very satisfactorily explained by 
Lord Loughborough, in the case of Rudder v. 
Price, (1 H. Bl. 550,) which was an action of 
debt, brought on a promissory note payable 
by instalments, before the last day of pay- 
ment was past; in which the court, yielding 
to the weight of authority, rather than to the 
reason which governed it, decided; that the 
action could not be supported, because the 
contract being entire, would admit of but 
one action, which could not be brought until 
the last payment had become due, although 
indebitatus assumpsit might have been 
brought But his lordship was led to inquire 
into the ancient forms of action on contracts; 
and he states, that in ancient times, debt 
-was the common action for goods sold, and 
for work and labour done. Where assumpsit 
was brought, it was not a general indebita- 
tus assumpsit; for it was not brought merely 
on a promise, but a special damage for a non- 
, feasance, by which a special action arose to 
the plaintiff. The action of assumpsit, to 
recover general damages for the non-perform- 
ance of a contract, was first introduced by 
Slade's Case, which course was afterwards 
followed. In the case of Walker v. Witter, 
Buller also stated, that till Shade's Case, 
Trin. Term, 44 Eliz., 4 Coke, 92b. a no- 
tion prevailed, that on a simple contract 
for a certain sum, the action must be debt; 
but it was held in that case, that the plain- 
tiff might bring assumpsit, or debt at his 
election. 

Thus it appears, that in all cases of con- 
tracts, unless a special damage was stated, 
the primitive action was debt; and that the 
action of indebitatus assumpsit succeeded, 
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principally, I presume, to avoid the wager of 
law; which in Slade's Case, was one of the 
main arguments, urged by the defendant's 
counsel, against allowing the introduction of 
the action of assumpsit; as it thereby de- 
prived the defendant of his privilege of wa- 
ging his law. Buller seems therefore to have 
been well warranted in the case of Walker 
v. Witter, in saying; that all the old cases 
show, that where indebitatus assumpsit will 
lie, debt will lie. The same doctrine is sup- 
ported by the case of Emery v. Fell, 2 Term 
R. 30, which was. an action of debt, in which 
all the counts of indebitatus assumpsit are 
stated; where the objection to the doctrine 
was made and overruled. So in the case of 
Hemes v. Jainieson, 5 Term R. 557, Ashurst 
refers with approbation, to the opinion deliv- 
ered in the case of Walker v. Witter. That 
debt may be brought for foreign money, the 
value of which the jury are to find, had been 
decided before the case of Walker v. Witter; 
as appears by the case of Rands v. Peck, 
Cro. Jac. 618; and in Draper v. Rastal, Id. 
SS, the same action was brought, though in 
different ways, for current money, being the 
value of the foreign. 

Com. Dig. tit "Debt," p. 366., where he 
enumerates the cases in which debt will not 
lie, states no exception to the rule that where 
indebitatus assumpsit will lie, debt will lie, 
but one for the interest of money due upon 
a loan. But the reason of that, is explained 
by Lord Loughborough in the case of Rudder 
v* Price; who states, that until the case of 
Cooke v. Whorwood, 2 Saund. 337, upon a 
covenant to pay a stipulated sum by instal- 
ments, if the plaintiff brought assumpsit, aft- 
er the first failure, he was entitled to recover 
the whole sum in damages; because he could 
not in that form of action, any more than in 
the action of debt, support two actions on an 
entire contract. Until that decision, the only 
difference between debt and assumpsit in 
such a case, was, that the former could not 
be brought, until after the last instalment 
was due; and, in the latter, though it might 
be brought after the first failure, yet the 
plaintiff might recover the whole, because' he 
could not maintain a second action on the 
same contract. 

I proceed with the doctrine of Judge Black- 
stone before stated. After stating what con- 
stitutes debt, he observes, "that the remedy 
is an action of debt, to recover the special 
sum due." It is observable, that he does not 
say, that the plaintiff is to recover the sum 
demanded, by his declaration; and no person 
will deny, but that he is to recover the special 
sum due. After stating what constitutes a 
debt, and prescribing the remedy, Judge 
Blackstone proceeds to the evidence and re- 
covery; and says, "the plaintiff must prove 
the whole debt he claims, or he can recover 
nothing." On this account he adds "the ac- 
tion of assumpsit is most commonly brought; 
because in that, it is sufficient if the plaintiff 
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prove any debt to be due, to enable him to 
recover the sum, so proved, in damages." If 
this writer merely means to say, that where a 
special contract is laid in the declaration, it 
must be proved as laid; the doctrine will not 
be controverted. If debt be brought on a 
written agreement, the contract produced in 
evidence, must correspond, in all respects, 
with that smted in the declaration; and any 
variance will be fatal to the plaintiff's recov- 
ery. Such too is the law in all special ac- 
tions in the case; but if Judge Blackstone 
meant to say, that in every case, where debt 
is brought on a simple contract, the plaintiff 
must prove the whole debt as claimed by the 
declaration, or that he can recover nothing; 
he is opposed by every decision, ancient and 
modern. The old cases before mentioned, in 
winch debt was brought and sustained, are 
all cases, where it is impossible to suppose 
that the sum stated in the declaration, was 
or could in every instance be proved; any 
more, than it is, or can be proved, in actions 
of indebitatus assumpsit. They are in fact, 
actions substantially like to actions of indeb- 
itatus assumpsit in the form of action for 
debt. The action of debt for foreign money, 
is and can be for no determinate sum; be- 
cause the value must be found by the jury, 
either upon the trial of the issue,* or upon a 
writ of inquiry, where there is judgment bv 
default. Rand. Peake. The case of Sanders 
v. Mark [3 Lev. 4291, is debt for an uncertain 
sum, in which the debt claimed, was for fif- 
teen pounds eighteen shillings and six pence, 
and the defendant's proportion of the whole 
sum, was averred to be fifteen pounds eight- 
een shillings and eight pence; yet the action 
was supported. This is plainly a case, where 
the sum due could not be certainly averred; 
because the yearly value of the defendant's 
property might not be known to the plaintiff, 
and could only be ascertained, with certainty^ 
by the jury. In the case of -Walker v. Wit- 
ter, Lord Mansfield is express upon this point. 
He says, that debt may be brought for a sum 
capable of being ascertained, though not as- 
certained at the time of bringing the action; 
and he adds, that it is not necessary that the 
plaintiff should recover the exact sum de- 
manded. In the case of Rudder v. Price, 
Lord Loughborough, who has shed more light 
upon this subject than any other judge, says 
"that long before Slade's Case, the de- 
mand in an action of debt must have been 
for a thing certain in its nature; yet, it 
was by no means necessary, that the amount 
should be set out so precisely, that less 
could not be recovered.** In short, if before ; 
Slade's Case, debt was the common action j 
for goods sold, and work done; it is more l 
obvious, that it was not thought necessary to I 
state the amount due, with such precision, 
as that less could not be recovered; for in ; 
those cases, as the same judge observes, "the 
sum due was to be ascertained by a jury, and j 
was given in the form of damages." But yet | 
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the demand was for a thing certain in its 
nature; that is, it was capable of being as- 
certained, though not ascertained, or perhaps 
capable of being so, when the action was 
brought. -Whence the opinion arose, that in 
i an action of debt on a simple contract, the 
whole sum must be proved, I cannot ascer- 
tain. It certainly was not, and could not be 
the doctrine prior to Slade's Case; and it is 
clear, that it was not countenanced by that 
case. However, let the opinion have orig- 
inated how it might, Lord Loughborough in 
the above case, denominates it an erroneous 
opinion, and says, that it has been some time 
since corrected. 
. In the case of jM'Quillin v. Cox fl H. Bl. 
j 249], the sum demanded was five thousand 
pounds; which was fifty more than appeared 
to be due by the different sums. The objec- 
tion was made on a special demurrer, that the 
« declaration demanded more than appeared 
by the plaintiff's own showing to be due. 
The court did not notice the alleged variance 
| between the writ and declaration, or the mis- 
recital of the writ; but overruled the demur- 
rer, because the plaintiff might, in an action 
, of debt on a simple contract, prove and re- 
, cover a less sum than he demanded in the 
writ. From this last expression it might be 
supposed, that the court meant to distinguish 
between the sum demanded by the writ, and 
that demanded by the declaration; but this 
could not have been the case, because the 
sum demanded by the writ, and that de- 
manded by the declaration was the same; 
viz. five thousand pounds. There was, in 
fact, no variance; for, though the declara- 
tion recites the writ, yet the sum demanded, 
and which the declaration declared to be 
the sum which the defendant owed and de- 
; tained, was the same sum as that men- 
tioned in the writ; and the objection stated 
in the special demurrer, was made to the 
variance, between the sum demanded by 
the declaration, and the sum alleged to be 
due. 

The distinction taken in the case of Ingle- 
dew v. Cripps, 2 Ld. Raym. 813, Salk. 659, 
runs through all the above cases, and ap- 
pears to be perfectly rational, viz. that 
where debt is brought on a covenant, to pay , 
a sum certain, any variance of the sum in 
the deed will vitiate. But, where the deed 
relates to matter of fact extrinsic, there, 
though the plaintiff demanded more than is 
due, he may enter a remittitur for the bal- 
ance. This shows, that debt may be 
brought for more than is due, and that the 
jury may give less; or if they give more 
than is due, the error may be corrected by 
a remitter. 

Thus stands the doctrine in relation to the 
action of debt on contracts; and if debt 
w T i!l lie on a contract, where the sum de- 
manded is uncertain, it would seem to fol- 
low, that it would lie for a penalty given 
by statute, which is uncertain, and de- 
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pendent upon the amount to be assessed by 
a jury. For, when they have assessed it, 
the sum so fixed becomes the amount of 
the penalty given. This however stands 
upon stronger ground than mere analogy. 
The point is expressly decided in the case 
of Pcinberton v. Shelton, Cro. Jac. 49S. 
That was an action of debt brought upon 
the first section of the statute 2 Edw. VI. 
•c. 13, which gives the treble value of the 
tithes due, for not setting them out The 
■declaration claimed thirty-three pounds, as 
the treble value; and in setting forth the 
value of the tithes, the whole amount ap- 
peared to be more than one third of the sum 
demanded; so that the plaintiff claimed less 
than the penalty given by the statute. Up- 
on nil debet pleaded, the jury found for the 
plaintiff twenty pounds, and a motion was 
made in arrest of judgment, for the reason 
above mentioned. The court overruled the 
motion, upon the ground afterwards laid 
<lo\vn in the ease of Ingledew v. Cripps. 
They held, that there was a difference when 
the action of debt is grounded on a special- 
ty, or contract, which is a sum uncertain; 
or upon a statute, which gives a certain 
sum for the penalty; and where it is 
grounded on a demand, when the sum is un- 
certain, being such as shall be given by the 
jury. In the former, it was agreed, that 
the plaintiff cannot demand less than the 
sum agreed to be paid or given by the stat- 
ute; but in the latter, it is said, that if the 
declaration varies from the real sum, it is 
not material; for he shall uot recover ac- 
cording to his demand in the declaration, 
but according to the verdict and judgment 
which may be given for the plaintiff. It 
cannot be said, that this doctrine was laid 
down in consequence of the court consider- 
ing this as a statutory action, to which it 
was necessary to accommodate the recov- 
ery, by changing general principles of law 
Applicable to other cases; for it will appear, 
by a" reference to the statute, that it pre- 
scribes no remedy for enforcing the pen- 
ality; and that debt was brought upon the 
common law principle, tnat where a statute 
gives a penalty, debt may be brought to re- 
cover it. Iu this case the statute gives the 
Action of debt, and I cannot perceive in 
what othei form, than this one which has 
been adopted, the declaration could have 
been drawn. Had it claimed the smallest 
.sum, it might have been less than the jury 
might have thought the United States en- 
titled to recover; and yet, judgment could 
not have been given for more. I know of 
no precedent for a declaration in debt, 
claiming no precise sum to be due and de- 
tained, nor any principle of law, which 
would sanction such a form. On the other 
hand, I find abundant authority for saying, 
that the demand of one sum, does not pre- 
vent the recovery of a smaller sum, where 
It is diminished by extrinsic circumstances. 
Kule discharged. 
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UNITED STATES v. COLUMBIAN INS. 
CO. 

[2 Cranch, C. C. 266.] * 

Circuit Court, District of Columbia. Nov. 
Terra, 1821. 

Corporations— Election of Officers— Superse- 
deas — Mandamus. 

1. The Columbian Insurance Company of Al- 
exandria cannot, by a trustee, vote in an election 
of directors of the company, upon stock of the 
same company, purchased by the company, and 
held for their use in the name of the trustee. 

2. A writ of error to the judgment of the cir- 
cuit court of the District of Columbia, awarding 
a peremptory mandamus, is a supersedeas, and 
if the peremptory mandamus be issued after the 
filing of the writ of error, and* within ten days 
after the rendition of the judgment, it will be 
quashed 

On the 12th of December, 1821, John 
Wheelwright and five others, filed their peti- 
tion, supported by the affidavit of Wheel- 
wright, praying for a rule on the judges 
of the election of directors of the Columbian 
Insurance Company of Alexandria, to show 
cause why a mandamus should not issue 
commanding the said judges of election to 
return the petitioners as duly elected direct- 
ors of the said company, and also for a rule 
upon the said company to admit the peti- 
tioners as directors. The petitioners state 
that they are. and have been for twelve 
months and upwards stockholders of that 
company. That on the 31st of July, 1821. 
the then board of directors passed an order 
that 1233 shares of the stock of that com- 
pany, the property of one Edward Lloyd, 
should be purchased; and that the sum of 
§8,500 should be borrowed, upon stock own- 
ed by the said company in the Bank of the 
United States, to assist in the payment for 
the same; all which was done and the 
shares were transferred by Lloyd to Joseph 
Mandeville in trust for the Columbian In- 
surance Company. That the annual elec- 
tion of directors took place on the 5th of 
November, 1821. That there were two lists 
of directors voted for, one of which included 
the petitioners, and that the directors named 
on that list were duly elected, if the said 
Joseph Vaudeville had no right to vote 
upon the 1233 shares there standing in his 
name, as the trustee of the company. That 
his right so to vote was denied by the peti- 
tioners at the election, and a written notice 
of the objection was delivered to the judges 
of the election in due time, and before the 
election was closed; but they received the 
vote which gave the preponderance to the 
opposing ticket. A rule w T as granted, ac- 
cording to the prayer of the petitioners, to 
show cause, &c., on Saturday, the 15th of 
December, 1821; which rule, upon hearing, 
was made absolute, and writs of mandamus 
nisi, were issued returnable on the 22d of 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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December. The Columbian Insurance Com- 
pany < returned the writ on that day, and 
for return said, "That the said John Wheel- 
wright ought not to be admitted as a di- 
rector of the said company, because they 
say that at the election of directors in the 
said writ mentioned, the said John Wheel- 
wright was not duly elected a director of 
the said company, and that at the said elec- 
tion, the said Joseph Mandeville, whom they 
are required to remove, was duly elected a 
director of the said company." This return 
being traversed by the United States, and 
issue thereupon joined, the jury found a 
special verdict, in which they set forth the 
act of congress of February 1(5, 1818 (6 
Stat. 19S), incorporating the Columbian In- 
surance Company of Alexandria, and the 
original articles of association, under which 
the company transacted its business before 
its incorporation. They also found that at 
a meeting of the board of directors of the 
said company on the 31st of July, 1821, they 
;nade an order that 1233 shares of the stock 
of the company, the property of one Edward 
Lloyd, should be purchased for the use of 
the company, at 80 per cent; and that the 
president of the company should be author- 
ized to obtain a discount at the office of 
discount and deposit at Washington, for the 
use of the company, of $8,300, upon the 
pledge of eighty-five shares of the stock of 
the Bank of the United States, the property 
of the company. That the said shares were 
purchased according to the order of the 
board, and were on the 1st of August, 1821, 
transferred by the said Lloyd to Joseph 
Mandeville. "as trustee of the Columbian In- 
surance Company of Alexandria." That an 
election of directors was holden on the 1st 
Monday in November, 1821, by the commis- 
sioners duly appointed by the board of di- 
rectors on the 1st day of November in the 
same year. That Mandeville voted upon the 
1233 shares of; stock so held by him in trust, 
with the knowledge and consent of the com- 
missioners of election who were apprised of 
the circumstances, and were of opinion that 
lie had a right so to vote, and received his 
vote accordingly. That Wheelwright was not 
present when the vote was given in, but aft- 
erwards came in, while the election was going 
on, and before the votes were taken out of 
the ballot-box to be counted, and delivered 
to the commissioners the following written 
notice: "I object to the vote of Joseph Man- 
deville, as trustee for the Columbian Insur- 
ance Company on 1233 shares of stock bought 
by the company of Joseph Mandeville, as 
trustee for the Columbian Insurance Com- 
pany. John Wheelwright." That the said 
shares were contracted to be sold by the said 
Lloyd to the said Mandeville, on the Sth of 
June, 1821, with a view that the company 
should afterwards become the purchaser 
thereof. That the said Mandeville gave his 
note, indorsed by Newton Iveene and James 
Sanderson, to the said Lloyd, for $9,S(>4, pay- 



able in 60 days from the Sth of June, for the 
said stock. That the said shares had been 
duly and regularly subscribed and paid by 
one or more original subscribers to the said 
company, and had been duly and regularly 
assigned to the said Lloyd, before the pur- 
chase and transfer from him to the said Man- 
deville, and as such, were entitled in the 
hands of the said Lloyd, at the time of such 
purchase and transfer, to all the advantages* 
profits, and privileges of shares regularly 
forming component parts of the capital stock 
of the said company. That on the 5th of No- 
vember, 1821, before the election was opened,, 
at a meeting of the board of directors, duly 
convened, it was by the board resolved that 
the said Joseph Mandeville as such trustee, 
should be instructed, and he was by such 
resolution instructed, to vote upon the said 
stock as such trustee, at the said election, for 
certain persons in the said resolution named 
as such directors; and that he voted accord- 
ingly. That the said John Wheelwright, al- 
though then a director, was not present when 
the ballot was taken to instruct the said Man- 
deville to vote as aforesaid. 

The jury conclude by finding that if the 
said Mandeville had not a right in law to 
vote upon the 1233 shares, then the said 
John Wheelwright, and the others on the 
same ticket were duly elected directors of the 
said company; but if he had a right to vote 
on those shares, the said Joseph Mandeville, 
and the others on the same ticket, were duly 
elected. This special verdict was rendered 
on the 1st of January, 1S22, and on the 3d. 
the court rendered judgment upon the verdict 
in favor of the petitioners, that a peremptory 
mandamus should be issued. 

Upon this judgment the petitioners, respec- 
tively, sued out their several writs of per- 
emptory mandamus, on the 10th of January. 
1822, before the expiration of the ten days 
allowed by the 23d section of the judiciary 
act of 1789 (1 Stat. 73) for filing a writ of 
error, which writs of mandamus were in the 
following form:— 

"(L. S.) District of Columbia, to wit. The 
United States of America. To the Columbian 
Insurance Company of Alexandria, greeting: 
Whereas at a late election of directors of 
the Columbian Insurance Company of Alex- 
andria, on the 5th day of November last, pur- 
suant to the act of congress, in such case pro- 
vided, John Wheelwright was duly elected 
by the stockholders, or proprietors of the 
said corporation, and by a plurality of votes 
actually given, a director of the Columbian 
Insurance Company of Alexandria; you, nev- 
ertheless, the said Columbian Insurance Com- 
pany of Alexandria, lightly regarding the 
premises, have wrongfully, injuriously, and 
unlawfully, and without reasonable cause, 
refused to admit the said John Wheelwright, 
as a director of the said Columbian Insur- 
ance Company of Alexandria, to the no small 
damage and grievance of the said John 
Wheelwright, as by his complaint we have 
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understood. "We, therefore, being willing that 
due and speedy justice be done in this behalf, 
as is reasonable, command you that imme- 
diately after the receipt of this, you admit the 
said John Wheelwright as duly elected a 
director of the said Columbian Insurance 
Company of Alexandria, at the time and 
place of election aforesaid; and that you re- 
move Joseph Mandeville, who is alleged to 
have been unduly and wrongfully admitted 
as aforesaid; with all liberties, privileges, 
and pre-eminences to that office belonging or 
appertaining; and that you make return of 
this writ to our United States circuit court 
of the District of Columbia, for the county of 
Alexandria, immediately on the receipt there- 
of. Witness the Honorable William Cranch, 
Chief Judge of our said Court, this 10th of 
January, 1S22. Edmund J. Lee, C. C." 

These writs were, on the 11th of January, 
served on the company, who refused to obey 
them; and on the loth of January, the peti- 
tioners obtained a rule upon the persons re- 
turned as directors of the company, to show 
cause why an attachment should not issue 
against them for not obeying the peremptory 
mandamus. This company, at the same time 
obtained a rule upon the petitioners, to show 
cause why the writs of peremptory manda- 
mus which had been issued, should not be 
quashed. Before the expiration of the ten 
days after the judgment of the court upon 
the special verdict, the company took out, 
and served upon the adverse party, a writ of 
error, with the requisite security to operate 
as a supersedeas, if a writ of error will lie in 
the case; notwithstanding which. 

Mr. Eendall, for the relators, now moved 
the court, the ten days not having yet ex- 
pired, to order the clerk to issue a writ of 
peremptory mandamus, upon the judgment 
which the court had rendered upon the ver- 
dict. He contended that no writ of error 
would lie in a case of mandamus, and if it 
would, it would not be a supersedeas, and 
therefore the relators need not wait the ex- 
piration of the ten days, before they took out 
their peremptory writs of mandamus. And 
he cited 4 Bac. Abr. 522, 543; St. 9 Anne, c. 
20, § 2; Case of Dean and Chapter of Trin- 
ity Chapel, Dublin, 8 Mod. 2T, 1 P. Wms. 34S; 
2 Brown, Pari. Cas. 554; 3 Brown, Pari. Cas. 
178; and the Virginia act of assembly of Jan. 
22, 1799. p. 392, c. 233, which gives a right to 
traverse the return of a mandamus in all 
cases, and the right to recover damages and 
costs in the same manner as in an action up- 
on the case, and if judgment shall be given 
for the complainant either on verdict, or de- 
murrer, or nil dicit, or for want of replica- 
tion or other pleading, he shall recover his 
damages and costs, and shall have execution 
therefor, and a peremptory writ of manda- 
mus shall be granted without delay, as if 
such return had been adjudged insufficient. 
This act seems to be but a new edition of 
the English statute of 9 Anne, c. 20, § 2, as 
it had been construed and practised upon in 



the English courts. It says nothing of a 
writ of error. 

Mr. Swann, on the same side, contended, 
that if a writ of error will lie in a case where 
there was a traverse, yet it would be only to 
the judgment on the verdict, and would be 
no supersedeas to the peremptory writ of 
mandamus. Case of Dean and Chapter of 
Dublin v. Dowgatt, 1 P. Wms. 34S. The act 
of Virginia says that the peremptory manda- 
mus shall issue without delay. 

Mr. Taylor and Mr. Jones, contra. 

The eases cited are only applicable to cases 
of mandamus, at common law, where the re- 
turn was conclusive, and could not be trav- 
ersed; and where the only remedy for a false 
return was by a special action upon the case. 
But, in the Dublin Case it is expressly stated 
by the court that if the return had been trav- 
ersed, a writ of error would lie. In the 
present case, a writ of error has been ac- 
tually issued. The act of congress gives a 
writ of error upon every final judgment, 
where the matter in dispute is of a certain 
value. An award of a peremptory writ of 
mandamus is a fiual judgment; nothing re- 
mains to be done but to execute the judg- 
ment. A peremptory mandamus cannot be 
issued after a writ of error filed. There can- 
not be a writ of error to part of a judgment. 
It issues for the whole or for nothing. 

THE COURT said that the judgment of 
the court was for a peremptory mandamus. 
We have no jurisdiction to decide whether 
the defendants have a right to a writ of er- 
ror. That question can be decided by the su- 
preme court only. A writ of error has been 
issued; if we give any opinion ui5on the de- 
fendant's right to issue it, it will be extra- 
judicial. No opinion was given. 

The petitioners then, respectively, sued out 
their several peremptory writs of mandamus, 
on the 10th of January, 1822, the ten days 
not having yet expired; and on the 11th, 
served them on the company, who refused to 
obey the writs; and on the loth, the petition- 
ers obtained a rule upon the persons returned 
as elected directors of the company, to show 
cause immediately why an attachment should 
not issue against them for disobeying the 
writ; and the company, at the same time, ob- 
tained a rule upon the petitioners to show 
cause immediately why the writs of per- 
emptory mandamus should not be quashed. 

Mr. Jones, for the defendants, in showing 
cause, contended, that the writ of error is a 
supersedeas to the judgment of this court. 
The right to the writ of error is as perfect 
as the right to have the judgment of the court 
below. There is a difference between "Eng- 
land and this country as to prerogative. In 
England the writ of mandamus is a preroga- 
tive writ. He admits, that in England, no 
writ of error will lie to a peremptory writ of 
mandamus, at common law. But, in this 
country, it is a judicial writ, given expressly 
by the statute of Virginia. It is a civil, not 
a criminal process. The Dublin Case, 8 Mod. 



U. S. v. COLUMBIAN (Case No. 14,84a 



[25 Fed* Cas. page 588] 



27; 2 Brown, Pari. Cas. 354; 3 Brown, Pari. 
Cas. 178; 1 Strange, 536. The judicial author- 
ity in this country is not derived from the 
executive authority, as in England, but is 
•carefully separated from it. By the Sth sec- 
tion of the act of congress of Feb. 27, 1801* (2 
Stat. 103), "any final judgment, order, or de- 
cree," in this court, "where the matter in dis- 
pute, exclusive of costs, shall exceed the value 
of one hundred dollars, may be re-examined, 
.and reversed or affirmed in the supreme court 
of the United States, by writ of error or ap- 
peal." An order for a peremptory mandamus 
is as much a final order as an order for exe- 
cution upon a scire facias to revive a judg- 
ment. So, upon habeas corpus, an order, re- 
manding the prisoner, is a final order, upon 
which the supreme court may exercise its 
appellate jurisdiction, as in the cases Ex parte 
Burford, 3 Oranch [7 U. S.] 447, and Ex parte 
Bollman, 4 Cranch [S U. S.] 75; and in the 
case of Marbury v. Madison, 1 Cranch [5 U. 
S. 137] the supreme court said they had only 
appellate jurisdiction in cases of mandamus. 
In England, in a case circumstanced as this is. 
a writ of error will lie. It is not merely a 
judgment between the king and a subject. A 
case under the statute of Anne is a civil cause 
for the trial of private rights. At common 
law, the return was conclusive; and the only 
remedy for a false return was a special ac- 
tion upon the case. In that action damages 
and costs were recovered; and upon that 
judgment for damages and costs, a writ of 
error would lie both to the judgment for 
damages, and to the award of a peremptory 
mandamus. 

In answer to the objection that the tenure 
of office, being only for a year, would ex- 
pire before a judgment could be had upon 
the writ of error, it was observed that the 
supreme court would sit the next month, and 
would, no doubt, take up the cause out of 
its turn, upon being informed of the circum- 
stances. The statute of Anne and the statute 
of Virginia have changed the whole ground 
of the action by mandamus. It is now a civil 
action to try a private right. It would be ab- 
surd to say that the judgment for damages 
and costs should be reversed, and yet the or- 
der for a peremptory mandamus should be 
executed. A writ of error in an action upon 
the case for a false return, is a supersedeas 
to a peremptory mandamus. Ruding v. New- 
el, 2 Strange, 983. In the Dublin Case there 
was no traverse. The peremptory mandamus 
was issued upon the return being adjudged in- 
sufficient by the court; and in that case it is 
admitted, that where an issue has been tried, 
a writ of error will lie. 

Mr. Swann, contra. 

The object is to evade the decision of this 
court until the year shall expire. A writ of 
error is a statutory right. If not given, in 
this case, by statute, it does not lie. In cases 
respecting mills, roads, probate of wills, &c, 
the appeal is given by statute only. The Vir- 
ginia statute respecting mandamus does not 



give an appeal or writ of error. The pre- 
amble of that statute (Jan. 22, 1799, p. 392,) 
complains of the delay which attended the 
old proceedings on writs of mandamus; and if 
a writ of error will lie, the object of the stat- 
ute will be defeated. To prevent this delay, 
the statute expressly directs, that if a verdict 
shall be found for the person suing out the 
writ, "a peremptory writ of mandamus shall 
be granted without delay," "as it might have 
been if the return had been adjudged insuffi- 
cient." The case of Ruding v. Newel is re- 
ported very shortly by Strange, who only 
says it was held to be a supersedeas, but 
does not say by whom. But, in the Dublin 
Case, as reported in 1 P. Wins. 351, Parker, C. 
J., said "that a mandamus, since the late stat- 
ute (9 Anne, c. 20), was in the nature of an ac- 
tion, special replications and pleadings there- 
in being admitted, and costs given to either 
side that prevailed; and that a case had hap- 
pened in the king's bench, where judgment 
was given upon special pleadings, upon the 
late statute, for the mandamus, and the de- 
fendant brought error, and it was admitted 
error lay; yet this was held to be no super- 
sedeas to the peremptory mandamus; for that 
such a construction would quite defeat the end 
of the statute, and prevent the officer, who 
was chosen annually, from having any fruit 
of the mandamus." "And King, C. J., took 
notice that the words of the statute were 
that in case judgment were given for the 
mandamus, a peremptory mandamus should 
be granted without delay." In the present 
case, no damages are given. The only judg- 
ment of this court is for costs, and that a 
peremptory mandamus should issue. 

Mr. Jones, in reply. 

It is contended that the judgment is divided, 
and that a w r rit of error to one part is not a 
supersedeas to the other. But if that could 
be the case, the writ of error itself and the 
judgment of the supreme court thereon, in 
case of reversal, would be wholly defeated. 
This court would take from that court the 
power of doing justice. The statute of Vir- 
ginia only means that such a writ shall issue 
after verdict in favor of the mandamus, as 
the court would have issued if it had adjudg- 
ed the return insufficient, without the inter- 
vention of a jury. The Dublin Case was not 
a case under the statute of Anne. Jt was a 
mandamus at common law; and the court in 
Ireland had adjudged the return insufficient, 
in law, and had issued a peremptory manda- 
mus. What is said by Parker, C. J., is only 
obiter dictum. 

The act of congress of Feb. 27, 1801 (2 Stat. 
103), gives the supreme court of the United 
States appellate jurisdiction of every final or- 
der of this court, where the matter in contro- 
versy is of a certain value; and if that value 
does not appear upon the record, that court 
will ascertain it by affidavits. That jurisdic- 
tion is given by an authority paramount to 
the state laws, and in the cases of Wilson v. 
Mason, 1 Cranch [o U. S.] 91. and Young v. 
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Bank of Alexandria, 4 Cranch [S XT. S.] 393, 
the supreme court of the United States de- 
cided, that, even if the state law declared that 
no appeal or writ of error should lie from the 
judgment of the inferior tribunal, it would not 
deprive the supreme court of the jurisdiction 
given to it by the constitution and laws of 
the United States. A writ of error removes 
the whole record, and is a supersedeas if taken 
in proper time, which, in England, is four 
days; and, by the act of congress, ten days. 

THE COURT (THRUSTON, Circuit Judge, 
contra), was of opinion that the writ of error 
is a supersedeas to the writ of peremptory 
mandamus, and refused to award an attach- 
ment, and quash the peremptory writs of man- 
damus which had been issued before the ex- 
piration of the ten days. 

See 7 Wheat. [20 U. S.] 334. The supreme 
court determined that a writ of error would 
lie to reverse the judgment of this court 
awarding a peremptory mandamus, and direct- 
ed Mr. Jones to produce affidavits as to the 
value of the matter in controversy. But it not 
appearing that it amounted to §1000, the sum 
required to give appellate jurisdiction to the 
supreme court from the final judgments or 
decrees of this court, the supreme court de- 
cided that a writ of error could not regularly 
issue in this case, and ordered the writ of 
error to be quashed. 

At May term, 1822, of the circuit court, a 
mandate from the supreme court was pro- 
duced, showing that the writ of error was dis- 
missed; whereupon the circuit court granted 
a peremptory mandamus to admit the peti- 
tioners, Wheelwright and others, to their 
seats as directors, &c. 



Case ETo. 14,841. 

UNITED STATES v. COLUMBUS, 

[5 Cranch, C. C. 304.] i 

Circuit Court, District of Columbia. March 
Term, 1837. 

Keeping Disorderly House— Indictment— Evi- 
dence— Tkiat, — Instructions. 

1. An indictment charging that the defendant 
kept "a certain unlawful, disorderly, and ill- 
governed house," "as a common tavern, with- 
out license," "and kept a common tippling 
house," and therein openly sold spirituous liq- 
uors to all persons calling for the same, and al- 
lowed the same to be drunk in and about the 
house at all times both at day and night and on 
Sundays- and permitted certain idle and ill-dis- 
posed persons to assemble and continue drinking 
and tippling, to the common nuisance. &c, is a 
good indictment, at common law, for keeping a 
disorderly house. 

[Cited iu Northern Pac. R. Co. v. Whaleu, 
149 U/ S. 157. 13 Sup. Ct. 824.] 

2. And evidence, that the defendant kept an 
open house for selling spirituous liquors, and 
that such liquors were sold to other persons 
than boarders and lodgers, and that the house 
was kept open, and such liquors there' sold, on 
Sundays and at late hours of the night, that 

* [Reported by Hon. William Cranch, Chief 
Judge.] 
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persons intoxicated were seen in and coming- 
out of the house drunk and disorderly, is suffi- 
cient to support the indictment. 

3. The court will not permit counsel to argue- 
to the jury against an instruction given in the- 
cause. 

[Cited in Stettinius v. U. S., Case No. 13,- 
38T.] 

The indictment [against Charles Coluinbusl 
was in these words: "District of Columbia,, 
Washington county, to wit: The jurors of 
the United States for the county aforesaid up- 
on their oath present, that Charles Columbus, 
late of the county aforesaid, yeoman, on the- 
fifteenth day of December, in the year of our 
Lord eighteen hundred and thirty-six, at 
Washington county aforesaid, and on other- 
days and times between that day and the day 
of taking this inquisition, with force and 
arms, kept a certain unlawful, disorderly, and 
ill-governed house in the city of Washington, 
in the said county, as a common tavern, with- 
out any lawful authority or license therefor, 
did take upon himself to keep and maintain; 
and the said house did then and there, at the 
days and fimes aforesaid, keep as a common 
tippling-house; and did therein openly sell 
spirituous liquors to all persons calling for 
the same, and allow the same to be drunk by 
such persons, in and about his said house at 
all times, both at day and at night, and on 
all days, both Sundays and other days; and 
did permit certain idle and ill-disposed per- 
sons, to the jurors aforesaid unknown, to as- 
semble together in his said house, and then 
and there continue drinking and tippling, to- 
the common nuisance of the good people of 
the United States, to the evil example of all 
others, the corruption of the public morals, 
and against the peace and government of the- 
United States. F. S. Key, United States At- 
torney, D. C." 

To this indictment the defendant demurred, 
first, because it does not aver that the de- 
fendant kept a common disorderly house; 
and,' second, because it charges the keeping a 
tavern without license, but does not aver that 
he kept a common tavern. All the precedents, 
the defendant's counsel said, use the word 
"common;" a single instance of disorder is 
not sufficient. Reg. v. Pierson, 2 Ld. Raym. 
1197; 3 Chit. Cr. Law, 078; 1 Russ. Cr. 300. 

Mr. Key, U. S. Atty., contra, contended 
that it was sufficiently averred to be a com- 
mon disorderly house. The indictment char- 
ges that the defendant undertook to keep a 
disorderly house as a common tavern with- 
out authority therefor, and did keep the same 
as a common tippling-house, and therein sold 
spirituous liquors to all persons calling for 
the same, to be drunk in and about the house 
at all times, day and night, Sundays and oth- 
er days; and permitted idle and ill-disposed 
persons there to assemble and continue drink- 
ing and tippling to the common nuisance, &C- 
The offence charged is the keeping of a com- 
mon disorderly tippling-house. 

THE COURT (CRANCH, Chief Judge, 
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doubting) overruled the demurrer; being of 
opinion that it sufficiently appears in the in- 
dictment, that the offence charged is the keep- 
ing of a common disorderly house. 

Upon the trial, Mr. Key prayed the court 
to instruct the juiy, that if they believe, from 
the evidence, that the defendant kept an open 
house in the city of Washington for selling 
spirituous liquors, and that such liquors were 
sold and drunk in the said house to other per- 
sons than boarders and lodgers; and that the 
said house was kept open on Sundays, and 
such liquors there sold and drunk by such per- 
sons on Sundays, and also at late hours of 
the nights both of Sundays and other days; 
and that persons intoxicated were seen in said 
house and coming out of said house at late 
hours of the night, drunk and disorderly, such 
evidence is sufficient to support the indict- 
ment. 

Which instruction THE COURT gave, hav- 
ing yesterday, in the absence of CRANGtL 
Chief Judge, given a similar instruction in the 
case of U. S. v. Bede, published in the Na- 
tional Intelligencer of the 23d of June, 1837. * 

W. L. Brent, for defendant, bein°g about to 
argue to the jury against the instruction just 
given, was stopped by the Chief Judge, and 
informed that the court could not permit him 
to argue the point of law to the jury against 
the instruction which the court had given to 
them. 

Mr. Brent contended, that as he had not 
asked the opinion of the court upon that point, 
he was not precluded from arguing it to the 
jury. That in criminal cases the jury are 
judges of the law as well as of the fact, and, 
therefore, the law ought to be argued to them. 

CRAXCH, Chief Judge, observed, that this 
court had always refused to permit counsel to 
argue the question of law after it had been 
decided by the court, in the cause. That the 
jury has a right to find a general verdict, 
which includes the question of law as well as 
of fact; but the jury has no right to decide the 
question of law. disconnected from the fact. 
That this point had been decided early in the 
existence of this court, upon full argument; 
and that such had been the uniform decision 

i In the case of the U. S. v. Bede [Case No. 
14,oo8] the indictment was in the same form as 
that of U. S. v. Columbus. The following is 
the instruction moved by Mr. Key, and given 
by the court in the absence of Cranch, C. J.: 
"That if the jury believe from the evidence 
that the traverser kept a public and open shop 
in this city m which he sold liquors to persons 
not lodgers or boarders in his house, at times 
to persons who were drunk, at times to persons 
who came in drunk, and drank there, and went 
out drunk; sometimes to persons who came out 
and went away from his house in a noisy man- 
ner and sky-larking in the streets; that his 
shop was generally kept open on Sundays, and 
that persons, not lodgers or boarders, bought 
and drank spirituous liquors in the shop, on 
Sundays; and that he had no accommodations 
for travellers or boarders, neither beds nor sta- 
bles for such accommodation; and that he had 
no license for keeping a public house from the 
corporation: then the charge of the indictment 
is sustained.** 



and practice of the court from its commence- 
ment, more than thirty years ago. 

Mr. Brent then prayed the court to instruct 
the jury, that notwithstanding they might be 
of opinion, from the evidence, that the tavern 
of the defendant was kept open on Sunday, 
the selling of liquor (in a legal point of view) 
upon Sunday, is no more an offence for which 
the defendant could be indicted than the sell- 
ing upon any other day, according to the laws 
and constitution of Maryland as in force in 
this part of the District of Columbia. 

Which instruction THE COURT (THRUS- 
TON, Circuit Judge, absent) refused to give. 

Verdict, guilty 



Case :NTo. 14,842. 

UNITED STATES v. COMMANDANT OF 
FORT DELAWARE. 

[1 Am. Law Rev. o76.] 

District Court, D. Delaware. Nov. 17, 1806. 

Martial Law — Military Commissions — Power to 
Try and Sentence — Habeas Corpus. 

Four men, three being citizens of South 
Carolina and one of Georgia, were tried by 
a military commission convened at Charles- 
ton, by orders from the headquarters of the 
department of South Carolina, dated Dee. 26, 
1S65, on charges and specifications alleg- 
ing, in substance, that, being actuated by 
hostility to the United States, and with in- 
tent to oppose the military forces of the 
United States, on Oct S. lS6o. at Brown's 
Ferry, S. C, whilst martial law was in force 
by authority of the president, did volunta- 
rily associate with an armed band, and, act- 
ing, therewith, with unlawful force, did at- 
tack and kill a military guard. The pris- 
oners were found guilty, and sentenced to 
be hung; the president commuted the sen- 
tence, July 26, 1866, to imprisonment for life 
at the Dry Tortugas, whither they were sent; 
and they were removed thence, on the fol- 
lowing 6th of August, to Fort Delaware, in 
Delaware. A writ of habeas corpus was is- 
sued for them, directed to the commandant 
of the fort, who brought them into court, 
and made return of the facts substantially as 
above. 

HALL, District Judge. The competency of 
the military commission to arraign, try, and 
sentence the prisoners upon the charges and 
specifications against them, is the single point 
for consideration. If the commission had ju- 
risdiction, the proceedings are conclusive; if 
it had not. they are void. To sustain the 
proceedings of the commission, the case of 
Rex v. Suddis, 1 East, 306, has been cited 
for the admission of Mr. Erskine, that, in 
the absence of all civil judicature, the mili- 
tary may try offenders, assuming that the 
condition of South Carolina afforded ground 
to presume the absence of all civil judica- 
ture to try offenders. But public docu- 
ments of which the court must take notice 
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<lo not permit this presumption. The Rebel- 
lion had ceased, and the authority of the 
United States was acknowledged in that 
state; so that, the 30th June, 1865, the presi- 
dent issued his proclamation appointing a 
provisional governor, -with authority to ex- 
ercise all the powers to enable the loyal ; 
people of that state to restore it to its con- | 
stitutional relation to the United States, j 
directing that the district judge of the dis- 
trict in which South Carolina is included 
proceed to hold courts within said state, ac- 
cording to the provisions of the acts of con- 
gress, and that the attorney general instruct 
the proper officers to libel, and bring to 
judgment and sale, property subject to 
confiscation, and enforce the administration 
of justice, within the said state, in all mat- 
ters within the cognizance and jurisdiction 
of the federal courts, &c. Under this pro- 
visional governor, the institutions of the 
state were in operation; the people of the 
state elected a governor, who entered upon 
his duties Nov. 20, 1865; and the provisional 
governor, having fulfilled his office, was re- 
lieved Dec. 22. lSuo; so that, before the is- 
suing of this commission, Dec. 26, 1805, the 
state was, in fact, in the exercise of its civil 
functions. Besides, if the commission had 
been issued because of the absence of civil 
judicature to take cognizance of the crimes, 
it would, indeed it must have been, so sug- 
gested in some part of the proceedings; 
there being no such suggestion evinces 
there was no such ground for this commis- 
sion; nor would a temporary abeyance of 
civil judicature give jurisdiction to a mili- 
tary commission to try and sentence, how- 
ever the military might be justified in ar- 
resting and detaining f>r the proper tri- 
bunal; The place to which Mr. Erskine's 
remark in 1 East, 306, applied was Gib- 
raltar, a distant fortress, purely military; 
the subject, a soldier; the decision has no 
application. Transactions in our army in 
Mexico have been referred to. Mexico was 
a foreign country, conquered, its language 
and institutions unknown; South Carolina, 
a state of the Union rescued from rebellion, 
its laws and institutions restored. Acts 
Cong. 1803, c. 75, § 21 ;i2 Stat. 735], and 
1864, Acts Cong. c. 215 [13 Stat. 356], have 
been relied upon for giving jurisdiction. 
The purpose of these acts is apparent on 
their face,— to enlarge the powers of the 
commanding geneial for executing, pardon- 
ing, or mitigating sentences of military com- 
missions or courts martial, not to enlarge 
their jurisdiction. The commission derives 
no authority from these acts; congress in- 
tended no such thing. The ground on which 
this commission proceeded appears in the 
charges and specifications. It is. that the 
crimes were committed against a guard of 
the forces of the United States, composed of 
duly enlisted soldiers, on duty. The as- 
sumption is, that in cases of alleged offences 
by citizens against a guard of the .army of 
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the United States, detailed and on duty, and 
against enlisted soldiers on duty as such 
guard, it is competent to issue a military 
commission to arraign, try, and punish the 
offenders; the gist of the assumption being, 
that, of alleged offences by citizens against 
soldiers, soldiers should be the judges. Is 
this position in accordance with sound rea- 
son, or the fundamental principle of our 
laws? In so small a body, comparatively, 
as the army, so associated, with so much in 
common, so sensitive, there must be an 
esprit de corps that will not allow us t<p ex- 
pect impartial justice from them in collision 
with citizens, while the broad ground of 
citizenship is- not liable to this objection. 
This aspect of the case exhibits nothing 
favoring trial by military commission of al- 
leged offences by citizens against soldiers: 
on the contrary, all sound principles are 
opposed to subjecting the accused to the 
disadvantages of such a trial. 
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UNITED STATES v. CONANT. 

[Cited in U. S. v. Bettilini, Case No. 14,587. 
Nowhere reported, opinion not now accessible.] 



Case 'No. 14,844. 

UNITED STATES v. CONANT. 

[9 Reporter, 36; i 9 Cent. Law J. 129; 2 Nat. 
Bank. Cas. (Browne) 148.] 

Circuit Court, D. Massachusetts. May Term, 
1879. 

Embezzi.kment— What Constitutes— Indictment 
— Mattehs of Foum— Descihption* of Chime. 

1. The word "embezzle," in Rev. St. U. S., 
is used to describe a crime which a person has 
an opportunity to commit by reason of some 
office or employment, and which is some breach 
of confidence 0" taist. 

2. Rev. St § 1025, provides: "No indictment 
.... sholl be deemed insufficient .... 
in matter of form only." Hrld, that anything 
that form a part of the description of the 
crime is not a matter of form. 

Indictment under Rev. St. § 5209, relative 
to embezzlement by national bank officers, 
clerks, etc. On mption to quash an indict- 
ment. 

LOWELL, District Judge. 2 [These in- 
dictments are drawn under section 5209 of 
the Revised Statutes: "Every president, di- 
rector, cashier, teller, clerk or agent of any 
association" (that is, national banking asso- 
ciations, which are mentioned in this chap- 
ter), •'who embezzles, abstracts, or willfully 
misapplies any of the moneys, funds or cred- 
its of the association, or who, without author- 
ity from the directors, issues or puts in cir- 
culation any of the notes of the association, 
or who, without such authority, issues or 

1 [Reprinted by permission.] 

2 [From 2 Nat. Bank. Cas. (Browne) 148.] 
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puts forth any certificate of deposit, draws 
any order or bill of exchange, makes any ac- 
ceptance, assigns any note, bond, draft, bill 
of exchange, mortgage, judgment or decree; 
or who makes any false entry in any book, 
report or statement of the association, with 
intent in either case to injure or defraud the 
association 01 any other company, body poli- 
tic or corporate, or any individual person, or 
to deceive any officer of the association, or 
any agent appointed to examine the affairs 
of any such association, and any person who, 
with like intent, aids or abets any officer, 
clerk or agent, in any violation of this sec- 
tion, shall be deemed guilty of a misde- 
meanor/' 

[The principal points that have been taken 
appear to be objections to the mode in which 
the indictments charge this crime. That may 
be subdivided, and there are two principal 
objections: One is that the facts to show an 
embezzlement, as distinct from some other 
crime — for instance, larceny— are not suffi- 
ciently set out in the indictment, and has been 
very fully and ably argued from what may 
be called the foundation. The leading idea 
of the argument is that the word "embezzle," 
by its own force, describes something which 
was known to the common law, and now by 
statute, like the words "murder" and "steal;" 
and that the sense in which the word "em- 
bezzle" is already well known in our laws 
must give the interpretation to the word in 
this statute. That is a very important point, 
and I have given it such attention and con-- 
sideration as I might. I have come to the 
conclusion that there was no common-law 
definition of embezzlement when our consti- 
tution was formed. There was a very an- 
cient statute, which was in force in some of 
the states and not in others— that of Henry 
VIII.— at least it has been decided not to be 
in others, though I should have supposed it 
was in all; but I must take the decisions, of 
course. But if there was any such statute, 
which by reason of having been passed as 
early as Henry VIII. was in force here, it 
does not define the word "embezzlement" in 
this statute.] 2 

There was no common law definition of the 
word "embezzlement," there never has been, 
and there is not now. Some elements of the 
crime are probably common to the statutes, 
and also to the familiar meaning of the word; 
that is to say, the word appears to mean, 
whenever used to distinguish a crime which 
a person has the opportunity to commit, by 
reason of some office or employment, which 
may include, in its signification, some breach 
oX confidence or trust, some misuse of an op- 
portunity of that sort. That is about all, I 
think, that can be found of a general nature 
in the meaning of the word. I do think, 
however, that there is one mode of compari- 
son,— one source of comparison,— and that is 
by the various statutes which make up the 



body of the Revised Statutes, all passed on a 
certain day of 1874, and all forming one 
body of law. Examining the word "embez- 
zle," as used in these various statutes, which 
are all contained in this very large volume 
now, I think it will be found that the only 
general idea which runs through the whole 
use of the word "embezzle" generally, is the 
one that I have stated. 

2 [The crew of any merchant vessel may 
commit the crime of embezzlement in regard 
to the cargo or stores of the vessel. That cargo 
and those stores are not in their possession, 
and not intrusted to them in any technical 
sense. They are not in law in the possession 
of a seaman. He has an opportunity, being 
a member of the crew, to steal them. Un- 
doubtedly it would be larceny at common 
law, but it would be embezzlement by the 
statute, if he took them fraudulently to con- 
vert to his own or some improper use. Any 
person who receives public money from any 
agent of the United States— some agents be- 
ing designated by a particular name, and 
also a general word being used— without au- 
thority, not being a duly authorized depos- 
| itary, commits the crime of embezzlement in 
I receiving that money. He becomes a sort 'of 
agent, and cannot say he was not an agent, 
and is guilty of embezzlement, for the stat- 
ute says: "Every banker, broker or other 
person not an authorized depositary of pub- 
lic moneys, who knowingly receives from any 
disbursing officer, * * * any public money 
on deposit, or by way of loan, * * * is 
i guilty of an act of embezzlement." There 
J are many other statutes. The word, as used 
! in the post-office laws, applies only to agents, 
clerks, etc , of the United States. But if I re- 
member rightly— I have not looked at all the 
statutes, but I have a very strong impression, 
for I have tried a good many of the cases- 
it does not depend upon the letter being in- 
| trusted to the particular officer or clerk or 
i agent, under the circumstances which would 
constitute embezzlement under many of the 
statutes. Any officer of the mint or assay 
office may embezzle coins, medals or moneys 
in his charge, or of which he assumes charge, 
or any other moneys, medals or coins in his 
office. 

[It is very apparent, I think, from an exam- 
ination of these various statutes, which were 
re-enacted on the same day. and which before 
that time formed a body of law enacted at 
various times, that the word is not used gen- 
erally in the statutes. I do not know that it 
is at all in the United States in so sharp and 
technical a sense as it has been construed to 
be under some statutes, and of course the 
definition of the crime must be followed by 
the courts. There is no definition of it here 
or in any of the statutes of the United States, 
but the word is used in such a way as to 
show the meaning which I have mentioned, 
and therefore I think, though I do not find it 
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necessary to decide, that it will not be found, 
when the point comes to be decided, that in 
those cases those rules that have been laid 
down in some courts— and the courts have dif- 
fered as the statutes have— those sharp lines 
would be found to be drawn about the word 
"embezzle" in the statutes of the United 
States. But I do think— and this is a point 
of law, not pleading— 1 do think that the in- 
tent here governs the whole fraud. It is not 
a perfectly clear point In the only case that 
is cited on either side, the pleader averred 
that the acts had been done with intent, as I 
gather from the report There are several 
counts. In one, for instance, an embezzle- 
ment with intent was charged. In the next, 
abstracting with intent. In the next, willful 
misapplying with intent It was conceded, 
therefore, in that case by the prosecuting at- 
torney representing the government, that the 
intent governed the whole cause. The court 
carefully say that they do not decide that 
point, evidently seeing ambiguity and doubt 
which had not been argued to them, and 
therefore, perhaps, having quite as much 
weight as if it had been argued, as showing 
how a person reading the statute would say 
there was a doubt on this point. But when 
"taken with the original statute, in which 
there are no semi-colons, and if it is taken 

■ with the remainder of the section— "Every 
person who with like intent aids or abets any 
officer, clerk or agent in any violation of this 
Tseetion"— I think the better opinion is— and 
of course we must decide the doubtful points 

■ as well as the clear ones— that that governs 
the whole section. There are reasons for it, 
also, as was said by the counsel in argu- 
ment] 2 

A person may wilfully misapply money 
without doing any wrong in fact, and without 
intent of any. For instance, he may pay Mr. 
"A." instead of Mr. "B.," both being honest 
creditors. It is a misapplication, and it might 
injure or not the employer. "Abstracts;" 
that is rather a tender word. That might 
possibly be held to be committed without wil- 
ful intent, and even without actual injury. 
That is a matter that is a good deal discussed 
in the case of U. S. v. Taintor [Case No. 16,- 
428], assuming that the intent is necessary. 
The meaning and importance of the intent is 
a good deal discussed on the supposition that 
it is a part of the statute. The word "embez- 
zlement" of itself would hardly seem to re- 
quire any such qualification, because I think 
that would carry in any sense,— I mean in any 
sense in which it could be used,— would carry 
with it some intent But when we look back 
to one of the statutes I have cited, it will 
be seen that the mere receiving of public 
money is embezzlement There is embezzle- 
ment without intent, and without injury, in 
fact. So that as to the meaning of the word 
"embezzle"— taking, as I do take, the mean- 
ing of that word from the statutes of the 

2 [From 2 Nat Bank. Cas. (Browne) 148.] 
25FED.CAS.— 38 
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"United States themselves, it might be neces- 
sary (in the opinion of congress, I mean, for 
I have nothing to do with that) to say that 
that crime could not be committed without 
the positive intent to "injure," or "deceive," or 
"defraud," for all three words are used, and 
at any rate, as to the two words "abstract" 
and "misapply," there is an obvious reason 
for it 

2 [I think I can see why the semi-colons 
were put in, and that is to meet another ar- 
gument made that the words "such author- 
ity" govern the whole sentence. It is very 
clear they do not. This section is carefully 
parted off by the semi-colons, and by the 
sense also. "Every president, director, cash- 
ier, teller, clerk or agent of any association, 
who embezzles, abstracts, or willfully misap- 
plies any of the moneys, funds, or credits of 
the association;" "or who, without authority 
from the directors, issues or puts in circula- 
tion any of the notes of. the association;" and 
that must be done with intent to defraud, or 
injure or deceive; and then, repeating the 
words "without such authority," and it is re- 
peated because they meant to repeat it "Or 
who without such authority issues, or puts 
forth any certificate of deposit, draws any or- 
der or bill of exchange, mortgage, judgment or 
decree." Now, in the next clause of the sen- 
tence they omit the words "without author- 
ity," so that it is perfectly clear, I think, from 
the statute, that whenever they meant to say 
"without authority," they do say so, and! 
when they do not say so they do not mean 
so to do. They put these words in twice,, 
and leave them out of all the others, and they 
part on! the sentence carefully with semi-col- 
ons so as to show to what portions of it these 
words are intended to refer, and that is^ the 
reason why the semi-colons were put in. I 
have consulted Judge NELSON about it, and 
he agrees with me. That being so, I think 
that the only counts which are sufficient, are 
those for making false entries.] 2 

To be sure the statute says (section 1025): 
"No indictment * * * shall be deemed in- 
sufficient * * * in matter of form only." 
That "only" is important. It must be a "mat- 
ter of form," and in construing that in this 
circuit we have been very liberal. I have 
no sympathy with the extreme technicality of 
the ancient criminal law, — do not like it, and 
do not believe in it At the same time, I 
have to administer it as I find it, and any- 
thing which forms a part of the description 
of the crime does not seem to me to be a mat- 
ter of form. In this particular case it might 
turn out to be a matter of very little impor- 
tance. Undoubtedly, the intent might often be- 
presumed from the fact; but when congress 
sees fit to make the intent part of crime, I 
do not think the courts have any right to say 
it is a mere matter of form. So far as "mis- 
applying" and "abstracting" are concerned, 
that is a very important part of the sub- 

2 [From 2 Nat. Bank. Cas. (Browne) 148.] 
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stance. I do not think that this statute means 
that we should find out what is an important 
point of the substance, but only an important 
point of form. I do not mean to say that the 
matter of substance may not be very loosely 
stated, and if the substance of the offense is 
loosely stated— badly stated— imperfectly and 
ungrammatically stated, still, if the meaning 
is clear, that is a matter of form; but it is 
not a matter of form to state the substance of 
the crime. 
Indictment quashed. 



Case Wo. 14,845. 

UNITED STATES y. CONKLIN. 

[17 Int. Rev. Ree. 76.] 

Circuit Court, S. D. Ohio. 1873. 

Claim Agent — Indictment fok Retaining Ille- 
gal. Fees. 

The defendant [Jerome B. Conklin] was in- 
dicted under the seventh and eighth sections 
of the act of congress, approved July 8, 1S70, 
for retaining a greater compensation for his 
services as claim agent than was allowed by 
law. He had obtained a father's pension for 
an old man named Porter, amounting with 
the back pay to some six hundred and sixty 
dollars; from this amount he retained $330, 
or one half. The indictment was found in 
October, 1872. On the 26th of October the - 
defendant was arraigned, and entered a plea I 
of not guilty. By permission of the court ] 
the plea of "not guilty" was withdrawn, in 
order that the defendant might file a motion 
to q ua sh the indictment. The motion to 
quash was heard and overruled, and by con- 
sent of both parties the case set down for 
trial. The defendant was found guilty upon 
three counts of the indictment, and he now 
files several motions, the most important of 
which is one to amend the record by striking 
out the entry, showing that the defendant 
had re-entered the plea of not guilty. 

Henry Hooper, and Channing Richards, 
Asst. U. S. Attys. 

L. H. Bond, for defendant 

SWING, District Judge, held: The record 
in this case shows that the defendant had 
been arraigned, and had entered a plea of not 
guilty. Subsequently the plea was with- ] 
drawn by leave of the court, and he filed a | 
motion to quash the indictment, which was | 
heard and overruled. The record shows that j 
on the 19th of December, 1872, the plea of 
not guilty was re-entered, a jury sworn to 
try the issue, and the cause submitted to the 
jury, who found the defendant guilty. 

He now files a motion to amend the record 
by striking out the entry of the plea of not 
guilty, as he never entered it himself; and, 
consequently that the jury had no issue to 
try, and that the verdict cannot stand. The 
facts outside of the record are: That on the 
day of the trial the clerk, sua sponte, or by 



direction of the assistant United States at- 
torney, re-entered the plea and made up the 
issue. When the case was called, the as- 
sistant attorney for the government opened 
the case to the jury, and the defendant's 
counsel opened the defence and stated em- 
phatically that his client was not guilty. The 
defendant had challenged jurors and other- 
wise exercised his rights in the proceeding. 
The second day of the trial the clerk read in 
open court the record as it now stands, of the 
plea and the issue; and the defendant and 
his counsel were present and took no excep- 
tion to its truth, but called witnesses, asked 
for certain charges, and submitted the case 
to the decision of the jury. Under these cir- 
cumstances ought the court to permit the de- 
fendant to have the record amended in order 
that he may get a new trial or have the judg- 
ment arrested? 

No case precisely similar to this can I find 
in any of the books. The nearest to it is the 
case of Fernandez v. State, 7 Ala. oil; but 
even there a statute permitted the court to 
enter the plea. In People v. Frost, 5 Parker, 
Or. R. 52, the court held that the conduct of 
the defendant in demanding a trial, challen- 
ging jurors, etc., amounted to a plea of not 
guilty, hut as that was by virtue of the stat- 
ute, the case has no application here. The 
eases are unanimous that, if the record does 
not show an arraignment and plea, an issue 
for the jury to try on the verdict cannot 
stand. It must be set aside. And the court 
cannot supply the plea after verdict. See 
Sartorious v. State, 24 Misc. C09; Douglass- 
v. State, 3 Wis. 820. 

The record in the case at bar is perfect 
and, consequently, these cases do not apply. 
Can the defendant waive the right of entering 
the plea himself? The old authorities say he 
cannot waive any of his rights, but that was 
at a time when the defendant, as a matter of 
right, could neither have counsel or witnesses. 
Our criminal jurisprudence secured to the 
defendant every privilege in favor of life and 
liberty. The reason for the old rule is gone. 
It has been settled that both in civil and 
criminal cases he may waive certain rights, 
such as the challenge of jurors. See 1 Bish. 
Or. Proc. 425; Parks v. State, 4 Ohio St. 234. 

We cannot lose sight of the facts that he 
was once arraigned and pleaded not guilty; 
that for his benefit he was allowed to with- 
draw this plea. The case was set down for 
trial upon a consent day; he appears in per- 
son, challenges the jury, is defended by coun- 
sel, calls witnesses to maintain his defence, 
and, telling the jury he is not guilty, submits 
to their decision. There is also another im- 
portant fact in the case, viz. that on the sec- 
ond day of the trial he heard the record read 
in open court as it now stands, he made no 
objection to it but went on with his defence. 
Under these circumstances it seems to me 
that he waived his right to enter the plea or 
to have the record altered. He was silent 
when he ought to have spoken; and he must 
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now be silent when he would like to speak. 
It is admitted that he has had an impartial 
and fair trial, and that he has suffered no 
injury by the entry in question. 

The motion to amend the record must, ac- 
cordingly, be overruled. 

THE COURT also overruled the motion 
for a new trial and a motion in arrest of 
judgment. 

Upon a motion of the assistant United States 
attorney, the defendant was sentenced to pay 
a fine of $250 and costs of prosecution. 



Case No. 14,846. 

UNITED STATES v. CONNER. 

[1 Cranch, C. C. 102.] i 

Circuit Court, District of Columbia. 
Term, 1802. 



Dec. 



Gamikg— Owner op Table— Who mat- be 
Indicted. 

1. Upon an indictment for keeping a gaming- 
table in a booth upon a race-field, contrary to 
the act of Maryland, it is not necessary to prove 
that the traverser was the owner. 

2. He is equally guilty, whether he acted as 
principal, or agent, or servant of the owner. 

Indictment for keeping a gaming-table, to 
game with dice, at a booth, on the race-field, 
contrary to an act of assembly of Maryland. 

THE COURT instructed the jury that it was 
not necessary for the United States to prove 
that the traverser was the owner of the table, 
if he played at it as owner, and appeared to 
be the person who set it up. And that it was 
of no importance whether the traverser acted 
as principal or as agent or servant for the 
owner of the table. In each case he was 
equally guilty. 

Quaere. See U. S. v. Voss [Case No. 16,0283, 
and the cases there referred to. 
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UNITED STATES v. CONNER. 

[3 McLean, 573.] 2 

Circuit Court, D. Michigan. June Term; 1845. 

Ferjcky — Fai.sk Baxkkcpt Schedule— Criminal 

Intent— New Trial. 
~ 1. A bankrupt having submitted the facts in 
regard to his property fairly to the advice of his 
counsel, and in acting under the advice thus giv- 
en withholds certain items from his schedule, is 
not guilty of perjury. 
[Cited in Re Rainsford, Case No. 11,337. 
Distinguished in U. S. v. Learned, Id. 15,- 
580.] 
[Cited in Barnett v. State (Ala.) 7 South. 
-416; Lambert v. People, 76 N. Y. 226.] 

2. The fraudulent intent is wanting, which is 
an essential ingredient of the crime. 
[Cited in U. S. v. Xearned, Case No. 15,580.] 

1 [Reperted by Hon. William Cranch, Chief 
Judge.] 

2 [Reported hy Hon. John McLean, Circuit 
Justice.] 



3. A criminal intent is necessary to constitute 
this offence. 

[Distinguished in Halsted v. State, 41 N. J. 
Law, 596.] 

4. The circuit courts of the United States 
may, on cause shown, grant new trials in criminal 
cases. 

[Cited in Ex parte Bradley, 48 Ind. 553; Joy 
v. State, 14 T*d. 153.] 

[This was an indictment against Henry W. 
Conner for perjury.] 

Mr. Bates, U. S. Dist. Atty. 

OPINION OF THE COURT. The defend- 
ant was indicted for perjury under the Bank- 
rupt law, and was found guilty by the jury 
at the last term, the presiding judge being ab- 
sent. The indictment contained but one count, 
charging the defendant with having furnished 
a false inventory of his property, in not in- 
cluding his interest in a house and lot, his in- 
terest in a grocery store, and in certain choses 
in action. The verdict was general, and a 
motion being made at the last term for a new 
trial, it was continued to the present term. 

This motion is opposed on the ground that 
the circuit courts of the United States have 
no power to grant new trials, in any case of 
felony; that the common law must be their 
guide, and that, at common law, no new trial 
in a criminal case can be granted, except in 
cases of misdemeanor. This question was 
considered and decided in U. S. v. Keen [Case 
No. 15,510], and it will not be again examined. 
There can'be no doubt that the court may, on 
cause shown, grant a new trial in any crim- 
inal case. The principal ground relied on for 
a new trial is, the charge to the jury on the 
fact proved, that the schedule being made out 
on the advice of a lawyer, a full statement 
of the facts being submitted to him, did not 
exempt the defendant, if any property was 
withheld from his schedule, from the charge of 
perjury. 

The maxim is admitted, that ignorance of 
the law constitutes no excuse for the commis- 
sion of a crime. But the intention with which 
the act is done must give a character to the 
act. A man may innocently commit homi- 
cide. If, in doing a lawful act, he should un- 
intentionally kill a fellow creature, he is in no 
sense guilty of a crime. A bankrupt is bound 
to exhibit a true schedule of all his property, 
and if he fail to do this, wilfully and fraudu- 
lently, he is guilty of perjury. But if he, be- 
ing unacquainted with the requirements of 
the law, shall be advised by his counsel, after 
the facts have been fully stated to him, that 
certain items of property are not required to 
be stated on his schedule, and he omits them, 
he is not guilty of perjury. He acts fairly in 
submitting the facts to his counsel, and, by 
acting under his advice, he shows a desire to 
conform to the law. 

To constitute perjury under the law, the 
false schedule must have been made corruptly, 
by the bankrupt, and with the intent to defraud 
his creditors. The falsity of the schedule be- 
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ing established, the mitigating circumstances t 
must be shown by the defendant; and if no | 
excuse be proved, the fraudulent intent will | 
be inferred from the act, it being, prima facie, 
in violation of the law. \ 

A new trial being granted, a nolle prosequi 
was entered. 
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Officers— Extra Compensation— Collectors of 
Customs — Disbursements. 

1. The act of August 23, 1842, § 2 (5 Stat. 
580), provides thit no officer whose salary is 
fixed shall receive any additional compensation, 
^'unless the same shall be authorized by law, 
and the appropriation therefor explicitly set forth 
that it is for such additional pay, extra allow- 
ance, or compensation." The act of March 3, 
1849 (9 Stat. 367), makes an appropriation for 
superintendents* commissions on disbursements 
for light-house purposes, and repealed the fol- 
lowing proviso in a previous act of the same 
year: "Provided that no part of the sum here- 
by appropriated shall be paid to any person who 
receives a salary as an officer of the* customs, 
and from and after the first day of July, 1849, 
the said disbursements shall be made by the 
collectors of the customs without compensation." 
Held, that the repeal of this proviso neither re- 
peals the second section of the act of 1842, nor 
satisfies its requirements by an explicit appropri- 
ation to pay an extra compensation for an extra 
service. The effect of such repeal is merely to 
restore the power of appointing others than 
collectors to make the disbursements, and, if col- 
lectors shall be appointed, leaves their rights to 
commissions to depend on the law as elsewhere 
found. 

2. For disbursements made not as superin- 
tendent for a certain district but under special 
orders from the secretary of the treasury for the 
whole lighthouse service, the act of 1849 makes 
no provision 

3. If the repeal of the proviso enabled collect- 
ors to participate in said commissions, the act of 
1822, § 18 (3 Stat. 696), limits their extra com- 
pensation to $400 a year. 

4. The acts of September 30, 1850 (9 Stat. 
533), March 3, 1851 (9 Stat. 608), and August 1, 
1852 (10 Stat. 86), deprive every collector whose 
compensation exceeds $2,500 of all participation 
in these commissions, though they are required 
to render the service of superintendents of lights, 
or disbursing agents, in procuring supplies for 
them. 

[This was an action at law by the United 
States against James C. Converse, administra- 
tor of Philip Greely, Jr., deceased.] 

Mr. Hallet, U. S. Dist. Atty. 

Mr. Choate and C. T. Russell, contra. 

CURTIS, Circuit Justice. This is an action 
for money bad and received to the use of the 
United States, by Philip Greely, Junior, the 
defendant's intestate, while collector of the 
customs for the port of Boston and Charles- 
town. A number of items were in question 
when f tbe case was opened, but in the progress 
of the trial, all were disposed >of to the satis- 

i [Reversed in 21 How. (62 U. S.) 463.] 



faction of both parties, save a charge made by 
the intestate, of $17,96S.92, as commissions on 
disbursements made by him under the orders 
of the secretary of the treasury, in the pur- 
chase of oil and other materials for light- 
houses. The question is whether the collector 
was entitled, by law, to make this charge 
against the United States for that service. Mr. 
Greely held the office of collector from May 1, 
1849, to May 1, 1853. 

By the act of March 3, 1841, § 5 (5 Stat. 432), 
it was enacted, that "no collector shall, on any 
pretence whatever, hereafter receive, hold, or 
retain for himself, in the aggregate, more than 
six thousand dollars per year, including all 
commissions for duties, and all fees for stor- 
age, or fees or emoluments, or any other com- 
missions, or salaries which are now allowed 
by law." The act of August, 23, 1842, § 2 
(5 Stat. 510), is as follows: "That no officer 
in any branch of the public service, or any 
other person whose salary, pay, or emolu- 
ments is or are fixed by law or regulations, 
shall receive any additional pay, extra allow- 
ance, or compensation in any form whatever, 
for the disbursement of public money, or for 
any other service or duty whatsoever, unless 
the same shall be authorized by law, and the 
appropriation therefor explicitly set forth that 
it is for such additional pay, extra allowance, 
or compensation." 

It being admitted that Mr. Greely was an 
officer, whose salary, pay or emoluments was 
or were fixed by the law, and that be had re- 
ceived its full amount of six thousand dollars, 
independent of the charge in question, it is 
incumbent on the defendant to show, not 
only that the service was authorized by law, 
but also that the appropriation for that serv- 
ice explicitly sets forth that it is for such ad- 
ditional pay, extra allowance, or compensa- 
tion. It is not enough to find an act of con- 
gress authorizing a service and making an ap- 
propriation to pay for it. This would be suf- 
ficient, provided the person rendering the 
service were not an officer or other person enti- 
tled to a fixed compensation. If he be, and 
he claims an extra compensation for an extra 
service, he must produce an appropriation 
which explicitly sets forth that it is made for 
such additional compensation; that is, he 
must show not only that congress contem- 
plated and provided for a service and pay- 
ment therefor, but that they contemplated 
and explicitly provided that if it should be 
rendered by one already entitled to a fixed 
compensation he should nevertheless receive, 
in addition thereto, the compensation provid- 
ed for such service. And the addition of such 
compensation to a fixed compensation is not 
to be inferred from any equitable considera- 
tions, but must be found explicitly declared 
in the law itself. Such in my judgment is the 
fair interpretation of the language of this act, 
and the history of the legislation of congress 
upon this subject of the extra compensation 
of officers, makes this interpretation, if pos- 
sible, still more plain and necessary. 
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The defendant relies on the following clause 
in the appropriation act of March 3, 1849 (9 
Stat. 367) : "For superintendents' commis- 
sions, at two and one-half per cent, on the four 
hundred and sixty-sis thousand nine hundred 
and thirty dollars and eight cents, appropri- 
ated above for light-house purposes, eleven 
thousand six hundred and seventy-three dol- 
lars and twenty-five cents. And the proviso 
•contained in the act making appropriation for 
the civil and diplomatic expenses of the gov- 
ernment for the year ending the thirtieth day 
of June, 1S49, and for other purposes, ap- 
proved, &c, which proviso is in the following 
words: 'Provided, that no part of the sum 
hereby appropriated shall be paid to any per- 
son who receives a salary as an officer of the 
customs, and from and after the first day of 
July, 1849, the said disbursement shall be 
made by the collectors of the customs without 
compensation, is hereby repealed.' " The ar- 
gument of the defendant's counsel is, that the 
express repeal of this proviso is equivalent to 
an explicit declaration vnat parts of the sum 
appropriated by this act might be paid to per- 
sons who received salaries as officers of the 
customs, and that it was not to be disbursed 
by collectors without compensation. But, cer- 
tainly, this appropriation does not "explicitly 
set forth that it is for additional pay, extra 
allowance or compensation." If this appears 
at all, it is only inferentially, and the inquiry 
is whether it be a necessary inference that 
some part of this sum was appropriated as ad- 
ditional pay, or extra compensation to collect- 
ors who should perform the service of super- 
intendents of lights. Now, the proviso which 
was repealed, consisted of two parts. The 
first related exclusively to commissions in the 
disbursement of the appropriation for light- 
house expenses made for the fiscal year end- 
ing on the thirtieth day of June, 1819; and it 
prohibited the payment of any commissions 
out of the sum thus appropriated, to any offi- 
cer of the customs who received a salary. 
The second part. of the proviso positively re- 
quired the service of making disbursements 
as superintendents of lights to be performed 
by collectors of customs, after July 1, 1849, 
without compensation. It left no discretion 
with the secretary of the treasury to appoint 
any other person to discharge this duty. The 
repeal of the proviso left the right of officers 
of the customs to participate in the commis- 
sions for disbursing the appropriation made 
for the year ending June 31, 1849, to stand up- 
on the law as elsewhere found; and restored 
to the secretary of the treasury the power to 
appoint persons other than collectors to make 
the disbursements, and if collectors should be 
appointed it left their right to commissions to 
depend on the law as elsewhere found. It 
must be admitted that this repeal might, un- 
der some circumstances, indicate an intention 
to have collectors participate in these com- 
missions. If they have been for the first time 
deprived of them by the proviso, its repeal' 
would quite clearly show that their former ti- 
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tie was restored. But the contrary is true. 
Independent of the proviso they had no title 
to this or any other extra compensation, and 
by force of the act of August 2, 1842, could 
have none, unless explicitly granted by the 
act making the appropriation; so that unless 
I can say that the repeal of the proviso either 
repeals the second section of the act of 1S42, 
or satisfies its requirements by an explicit ap- 
propriation to pay an extra compensation for 
an extra service, the defendant has no title to 
the commission. That the second section of 
the act of 1842 is not repealed by implication, 
by the repeal of the proviso, is clear. There 
is no repugnance between this repeal and the 
act of 1842. The reasons for repealing the 
entire proviso may have been that the act of 
1S42 was broad enough to cover the cases of 
extra compensation contemplated by the pro- 
viso, and so it was not necessary, in so far as 
its object was to provide for those cases; and 
in so far as it required the service to be per- 
formed by collectors only, that it was inex- 
pedient. But to amount to a compliance with 
the second section of the act of 1842, it should 
have superadded to the repeal of the proviso, 
an explicit declaration that the appropria- 
tion was intended as extra compensation to 
those officers having fixed salaries, who 
might be selected to render the service. 

There are two other views of this subject, 
either of which would, in my judgment, be 
sufficient to show that there is no lawful claim 
to these commissions. . The first is, that al- 
though Mr. Greely was superintendent of 
lights within a certain district, extending 
round the Massachusetts Bay, yet these com- 
missions are charged on disbursements made 
by him in the purchase, under the orders of 
the secretary of the treasury, of oil and some 
other materials for the whole light-house serv- 
ice of the United States. Now the appropria- 
tion made is for "superintendents' commis- 
sions." If he did not render this service as 
superintendent, but aside from that employ- 
ment, acted under the orders of the secretary 
of the treasury in making large purchases for 
this service, no appropriation is made for pay- 
ing him. It was, no doubt, an onerous and 
responsible duty, imposed upon him because 
he happened to be at a place favorable for 
making these purchases, and this may consti- 
tute a claim on the equitable consideration of 
congress, especially if the imposition of this 
onerous duty on him, instead of distributing 
it among all, or most of the superintendents 
of lights, was advantageous to the government 
But this is for the consideration of congress. 
It does not enable me to say an appropriation 
to pay commissions by way of extra compen- 
sation, was actually made. Besides, if the re- 
peal of the proviso in the act of 1848 were held 
to amount to an explicit declaration that col- 
lectors might participate in the commissions 
of superintendents, by way of extra compensa- 
tion, the inquiry would still remain, To what 
extent may they receive such extra compensa- 
tion? and this seems to me to be answered by 
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the act of May 7, 1S22, § IS (3 Stat. 
"That no collector, surveyor, or naval officer, 
shall ever receive more than four hundred dol- 
lars annually, exclusive of his compensation 
as collector, surveyor, or naval officer, and the 
fines and forfeitures allowed by law, for any 
services he may perform for the United States 
in any other office or capacity." In the case of 
Hoyt v. U. S„ 10 How. [51 U. S.] 141, the 
supreme court considered this section in force, 
and applied it to the case of a collector who 
held office from March, 1S3S, to March, 1841, 
and I am not aware of its having been since 
repealed. It was admitted that aside from the 
charge now in question, Mr. Greely had re- 
ceived extra compensation to the extent of 
four hundred dollars annually, for services 
performed for the United States in a capacity 
other than that of collector. It follows that, 
for services performed in making these con- 
tracts and disbursements, which were not 
within his duties as collector, he can make no 
further charge. 

What has thus far been said, relates ex- 
clusively to the defendant's claims under the 
act of 1S49. The subsequent acts are so much 
more unfavorable to these claims that I do not 
deem it necessary to enter into a particular 
discussion of them. They are the acts of Sep- 
tember 30, ISoO (9 Stat. 333), March 3, 
1S51 (9 Stat. 008). and August 33, 1S52 (10 
Stat. 8<>). I have examined these acts, and 
am satisfied each of them deprives every col- 
lector whose compensation exceeds twenty-five 
hundred dollars, of all participation in these 
commissions, though they are required to ren- 
der the service of superintendents of lights or 
disbursing agents in procuring supplies for 
them. 

The verdict must therefore be taken for the 
plaintiffs, disallowing in the account the 
credit claimed for these commissions. 

[Reversed by the supreme court, where the 
cause was taken by writ of error. 21 How. 
(02 U. S.) 403.] 
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UNITED STATES v. CONWAY. 

[Hempst. 313.] 1 

District Court. D. Arkansas. July, 1843. 

Execution— Sale op Property under— Contkacts 
—Obligation— Remedy— Constitutional, Law. 

1. The "Act to regulate the sale of property on 
execution." approved 23d December, 1840, com- 
monly called the "Valuation Law," is constitu- 
tional, according to the doctrine in Bronson v. 
Kiazie, 1 How. [42 F. S.] 311, and its provi- 
sions must be followed in executing the final pro- 
cess of the court. 

[Cited in Moore v. Fowler, Case No. 9,761.] 

2. The obligation of a contract and the remedy 
to enforce it are distinct things, and whatever be- 
longs to the remedy may be altered according to 
the will of the state, as to both past and future 

i [Reported by Samuel H. Hempstead, Esq.] 



contracts, provided the alteration does not im- 
pair the obligation of the contract. 

3. The obligation of a contract may be destroy- 
ed by denying a remedy altogether, or impaired 
by burdening the proceedings with new restric- 
tions and conditions so as to make the remedy 
hardly worth pursuing; but a law which re- 
serves property from sale one year, if two thirds 
of the appraised value shall not be offered, is 
not of that character. 

4. A writ of venditioni exponas issued before 
the expiration of the year is irregular, and will 
be quashed on motion, and a supersedeas there- 
to ordered. 

[Suit by the United States against James 
S. Conway.] 
Motion to quash a venditioni exponas. 

A. Fowler, Dist. Atty, for plaintiff. 
Chester Ashley, for defendant. 

JOHNSON, District Judge. This is a mo- 
tion made by the defendant, Conway, to 
have stayed, set aside, and quashed an ex- 
ecution issued in this case against him, on 
the 9th day of June, 1843, now in the hands 
of Thomas W. Newton, the late marshal of 
this district, on the ground that the same 
has been irregularly and illegally issued. 
The only question I deem it material to de- 
termine is, whether the execution law of 
this state, entitled "An act to regulate the 
sale of property on execution," approved 23d 
December, 1840 (Acts Ark. 1840, p. 58), pro- 
viding for the valuation of property taken 
on execution, and that it shall not be sold 
unless it brings two thirds of its appraised 
value, be a valid and constitutional law. If 
it be a valid law, having been adopted un- 
der acts of congress as the law of this court 
(4 Story's Laws, 2121; S Laws [Bior. & D.] 
02 [4 Stat. 27$]; 10 Laws [Bior. & D.] 244 
[5 Stat. 499]; 17th rule of 6th Oct. 1842; 
Wayman v. Southard, 10 Wheat. [23 U. S.] 
20; Bank of U. S. v. Halstead, Id. 31,) it fol- 
lows that the venditioni exponas has irreg- 
ularly and erroneously issued, one year not 
having elapsed since the property was of- 
fered for sale under the first execution. 

I have looked into the opinion of the su- 
preme court of the United States, in the 
case of Bronson v. Kinzie, 1 How. [42 U. S.] 
311, and from an attentive and deliberate 
examination of the doctrine there settled, I 
can perceive nothing which can justly au- 
thorize the inference that that court would 
declare our state valuation law inoperative 
and void, as being in conflict with the con- 
stitution of the United States. The distinc- 
tion between the obligation of a contract, 
and the remedy to enforce it, is clearly 
stated by the chief justice who delivered 
the opinion* In their nature they are dif- 
ferent and distinct things. The obligation 
of a contract arises at the time the contract 
is made, and continues until it be perform- 
ed or discharged. The remedy to enforce 
the obligation of the contract does not arise 
until there is a failure to perform the obli- 
gation. They are, then, not identical, but 
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different and distinct things. The constitu- 
tion prohibits laws impairing the obligation 
of contracts, and is silent with regard to 
laws relating to the remedies by which con- 
tracts are to he enforced. 

In the opinion referred to, the chief jus- 
tice states the doctrine in the following 
terms: "If the laws of the state, passed 
afterwards, had done nothing more than 
change the remedy upon contracts of this 
description, they would be liable to no con- 
stitutional objection. For, undoubtedly, a 
state may regulate at pleasure the modes of 
proceeding in its courts, in relation to past 
contracts as well as future. And although 
a new remedy may be deemed less conven- 
ient than the old one, and may in some de- 
gree render the recovery of debts more tar- 
dy and difficult, yet it will not follow that 
the law is unconstitutional. Whatever be- 
longs merely to the remedy, may be altered 
according to the will of the state, provided 
the alteration does not impair the obliga- 
tion of the contract But if that effect is 
produced, it is immaterial whether it is done 
by acting on the remedy, or directly on the 
contract itself In either case it is prohib- 
ited by the constitution." The chief justice 
further says: "It is difficult perhaps to 
draw a line that would be applicable in all 
cases, between legitimate alterations of the 
remedy, and provisions which, in the form 
of remedy, impair the right. But it is man- 
ifest that the obligation of the contract, and 
the rights of a party under it, may, in ef- 
fect, be destroyed by denying a remedy al- 
together, or may be seriously impaired by 
burdening the proceedings with new condi- 
tions and restrictions, so as to make the 
remedy hardly worth pursuing. And no one, 
we presume, would say that there is any sub- 
stantial difference between a retrospective 
law, declaring a particular contract or class of 
contracts to be abrogated and void, and one 
which took away all remedy to enforce them. 
,or encumbered them with conditions that ren- 
dered it useless or impracticable to pursue it" 

Now, the question here presented is, does 
the valuation law of this state come within 
the rule here laid dqwn by the supreme court 
of the United States? Does it, in the lan- 
guage of the court, so seriously impair and 
burden the proceedings with new conditions 
and restrictions, as to make the remedy hard- 
ly worth pursuing? I think not. The valua- 
tion law, in the event that the property will 
not bring two thirds of its appraised value, 
postpones the collection of the debt for twelve 
months. This can scarcely be said to make 
the remedy hardly worth pursuing. 

My opinion is, that the valuation law is a 
valid and constitutional law, and its provi- 
sions are to be followed in executing the final 
process of this court. The venditioni exponas 
must, therefore, be quashed, and the clerk, 
on the application of the defendant, is direct- 
ed to issue a supersedeas thereto- Ordered 
accordingly. 
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UNITED STATES v. CONYNGHAM et al. 

[Wnll. 0. C. 178; 4 Dall. 358.] i 
Circuit Court, D. Pennsylvania. Oct. 'Term, 

1801. 
Execution— Allowing Debtok to Retain Prop- 
erty Levied on— Subsequent Execution. 

Where a creditor having levied on the personal 
propertv of his debtor, instead of selling the 
property as soon as it can reasonably be done, 
allows the debtor to retain possession ot it for 
an unreasonable length of time, such execution 
is fraudulent as respects a subsequent one, and 
the property may be levied on and sold under 
such subsequent one. 

[Cited in The Roslyn, Case No. 12,068.] 

This was a question addressed to the 
court, respecting the priority of two execu- 
tions, interfering with each other. A case- 
was stated, which was shortly this. John 
Travis and others having obtained judgment 
in the supreme court of Pennsylvania, 
against P. and I. West, laid a fi. fa. on their 
household goods, and about twenty-eight 
days afterwards, assigned the judgment 
bona fide, and for a valuable consideration, 
to the defendants in this cause. The sher- 
iff, by the consent and approbation of Trav- 
is and Conyngham, allowed the goods to re- 
main about thirteen months in the posses- 
sion of the Wests, when they were levied 
on by the marshal of this court, by virtue of 
an execution, at the suit of the United 
States. The question for the decision of the 
court was, whether the goods of the Wests, 
thus circumstanced, were liable to the suit 
of the United States. 

Rawle & Dallas, for the United States, con- 
tended, that the defendants having omitted 
to proceed with their execution till after the 
levy, and leaving the goods in the posses- 
sion of the Wests, for so long a time, had 
lost their lien, and the property had become 
liable to the execution of the United States. 
Prom Twyne's Case [3 Coke, 80J, to the pres- 
ent clay, a party's being allowed to remain 
in possession of goods, after title passed to 
another, has been considered a badge of * 
fraud, and the goods have been held subject 
to a subsequent execution. The principle 
of the decision, and policy of the law, ap- 
plies equally to the case of property seized 
in execution, and left in possession of the 
former owner. In both cases indicia of own- 
ership, are separated from the reality of it, 
and both alike mislead the public and en- 
courage fraud. The cases from the books, 
put both cases on the same ground. See 1 
Ves. Sr. 245; 1 Wils. 44. Rice v. Serjeant, 
7 Mod. 37, in point. 10 Vin. Abr. 561, pi. 18; 
Peake, 65; 1 Salk. 320; Carth. 420; 3 Ves. 
38; 1 Ld. Raym. 251; Cowp. 434; Prec. Ch. 
285. 

The defendant's counsel, Levy & Lewis, 
denied that the law was settled in England 
so broadly as the plaintiff's counsel insisted, 

i [Reported by John B. Wallace. 4 Dall. 358, 
contain*? only a partial report.] 
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for in tlie cases cited of interfering execu- 
tions, the first execution creditor, after de- 
livering his writ to the sheriff, had forbidden 
him to proceed, or had by some act or direc- 
tion prevented him; while in the present 
case, the defendants had been merely quies- 
cent; the sheriff, to be sure, acted with 
their approbation and permission, but not by 
their direction. But farther; all the authori- 
ties concur, that leaving the goods in the 
owner's possession, is but evidence of fraud; 
it is not a fraud in itself. No actual fraud 
is alleged. But admitting that the law is in 
England as it is stated, it is not so in Penn- 
sylvania. A series of cases, and the an- 
cient, general usage of the state, ha-s settled 
it differently: and with us, a creditor may 
take goods in execution under a fi. fa. and 
without proceeding to sale, leave them in 
possession of the debtor, without losing his 
lien, provided it be done through indulgence, 
and not with any actual fraudulent intent 
Levy v. Wallis [4 Dall. (4 U. S.) 167], in the 
supreme court in 1799, was the case of a tes- 
tatum fi. fa. to Lycoming county, to March, 
1799. The sheriff, by virtue of it, "levied up- 
on twelve horses." Upon the return of the fi. 
fa., Ingersoll, on behalf of A. B. of Lycom- 
ing, objected to it, that these same horses 
had been levied on, twenty or twenty-two 
months before, under a fi. fa. by his client. 
Wallis had been allowed to remain in pos- 
session the whole time, and had actually sold 
two of the horses levied on under the first 
fi. fa. The question was made, whether the 
first execution creditor had lost his lien. The 
court was full, and considered the point so 
settled, that they would not allow an argu- 
ment. The chief justice said, that it had 
been the practice ever since he had been at 
the bar, that an execution creditor leaving 
the goods in the debtor's possession from mo- 
tives of humanity, or as an indulgence, and 
not for an actual fraud, should not be post- 
poned to a subsequent execution. Stein- 
hauer v. Witman [1 Serg; & R. 438,] in the 
supreme court in 1798, was this. A fi. fa. in 
the suit of Swift v. Witman [unreported], 
had been levied on the defendant's goods; 
but they were allowed to remain in his pos- 
session. Afterwards came Steinhauer's fi. fa., 
iind upon the question of priority, the chief 
justice expressed his displeasure that the 
point should be raised. Yeates, J., said that 
the rule in England was, that an execution 
■creditor by allowing the goods to remain in 
the debtor's possession, lost his lien as 
against a subsequent execution: yet that such 
a rule would not do here, that ours was a 
young country, where money was not easily 
to be raised on a sudden; and that it would 
be productive of great inhumanity and dis- 
tress, to oblige a creditor to sell his debtor's 
goods immediately; thereby creating a rush 
of the creditors, and breaking him up, when 
by a little indulgence, which the creditor 
might wish to give him, he would be able to 
discharge the debt. He said that "there was 



a distinction between an execution creditor 
leaving goods in the debtor's possession, and 
a purchase under a bill of sale; the former 
may, and generally does do it, from motives 
of humanity; the latter must have a fraudu- 
lent motive." These cases do not so much 
settle the law, as prove that it has been long 
settled and acted under. It has become the 
common law of Pennsylvania, and by the 
laws of the United States— 1 Story's Laws, 
114 [1 Stat 142]— this court will observe it. 
It will be adhered to in the state courts, and 
infinite inconvenience will be produced if 
discordant decisions should take place in the 
different courts. 
In reply, it was said that the rule was not 
j so firmly established in Pennsylvania, nor to 
I the extent supposed by the defendant's coun- 
sel. Collins v. Earle [unreported] was op- 
posed to it; this case was in the common 
pleas, in 1791, before President Biddle. Col- 
lins levied fi. fa. on Earle's property, but en- 
tered an order on the sheriff's docket, that he 
was notto sell unless another execution came. 
Johns afterwards levied another execution on 
the same goods, and they were sold, and the 
money brought into court. Judge Biddle 
heard the question argued at large, and then 
expressed his clear opinion, that the first ex- 
ecution was to be deemed fraudulent in law; 
and Johns accordingly took the money. 
Page v. Cook [unreported] was a similar case 
of interfering executions. It aro%e before 
Judge Coxe, and his decision was similar to 
j Judge Biddle's. He said that Rice v. Ser- 
jeant, 7 Mod. 37, settled the question in Eng- 
land, and that the law must be the same in 
Pennsylvania. The counsel of the United 
States had notes of the cases which they 
said could be entirely relied on for authen- 
ticity and accuracy. 

THE COURT remarked that this was an 
important case, and declined giving an opin- 
ion till the following term, when they did so 
as follows: 

[Before TILGHMAN, Chief Judge, and 
GRIFFITH, Circuit Judge.] 

TILGHMAN, Chief Judge. I think it may 
be taken for granted, that by the principles 
of the common law (Twyne's Case, 3 Coke, 
80b); and by the stat. of 13 Eliz. c. 5, adopt- 
ed in this state, and practised under, before 
and since the Revolution, the conduct of the 
defendants would be considered as attended 
with those circumstances, which induce a le- 
gal presumption of fraud. When I use the 
word fraud, it is understood that no actual 
misconduct or immorality is ascribed to 
Messrs. Conyghara, &c, who are gentlemen of 
fair character, and have acted in this busi- 
ness, in all probability, solely from principles 
of friendship and humanity. This construc- 
tion of the common law, and of the stat. 5 
Eliz. was not disputed by Mr. Levy, who 
argued for the defendants, nor has it been 
questioned by the supreme court of Penn- 
sylvania, whose opinion I very much respect. 
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That opinion, cited and relied on by the de- 
fendant's counsel, is the only circumstance 
which raised the least doubt in my mind. It 
is contended, that we are bound by the de- 
cision of the supreme court of Pennsylvania, 
by the 34th section of the act to establish the 
judicial courts of the United States on the 
laws of the several states, except where the 
constitution, treaties, or /Statutes of the Unit- 
ed States provide otherwise. I will not now 
deliver any opinion, whether the laws of the 
several states here spoken of, are to be under- 
stood to be the acts of the several state assem- 
blies as expounded by their judicial decisions, 
and not the decisions of the state courts on 
principles of common law. At all events, it will 
not be contended that we are bound by the 
opinions of the state courts on common law 
points, unless their decisions have been an- 
cient, universal and without variation— so as 
truly to constitute the law of the land. We 
have kept this cause under advisement since 
January last, in order to make inquiry into 
the decisions of the Pennsylvania state courts. 
I have inquired, and from the best informa- 
tion I have been able to procure, the point has 
never been decided in the high court of errors 
and appeals; nor is it understood as establish- 
ed, in the extent contended for by the defend- 
ants' counsel, in the several county courts of 
Pennsylvania. I am warranted in saying 
this, by tjje opinion of the late Judge Biddle, 
and of the present Judge Coxe, both of the 
most respectable legal abilities. Indeed, the 
supreme court themselves, struck with the 
pernicious consequences, which might result 
from a general principle, that a plaintiff might 
suffer goods seized by a fi. fa. to remain in 
the hands of the defendant as long as he 
pleased, did in the case of Chancellor v. Phil- 
lips, 4 Dall. [4 U. S.] 213, decide, that a bona 
fide purchase without notice, of a parcel of 
"bricks thus left in the hands of the defend- 
ant, should hold them against the plaintiff. 
This decision appears to me to have shaken 
the principle contended for by the defendants. 
It is contended that this principle still con- 
tinues in force, with respect to household 
.goods; but for what reason are household 
goods to be distinguished from other things? 
Are they not equally valuable? Do they not 
equally hold out to the world, an idea of false 
credit? Do they not encourage the entering 
up fraudulent judgments, for the purpose of 
being protected by a fi. fa. laid on them. It 
is said that there is no false credit, because it 
appears from the records of the court, that 
the goods have been taken in execution. True, 
It does appear so; but when the goods have 
remained a long time in the hands of the de- 
fendant, without sale, the fair and reason- 
able presumption is, that the execution has 
been satisfied, and there is no obligation on ei- 
ther party, to make this satisfaction matter of 
record, supposing it to have taken place. If 
the principle contended for prevails, in what 
situation are we? An execution for a small 
sum, may protect property to a lar&e amount. 
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If the goods remain, in point of law, in cus- 
tody of the sheriff of the county of Philadel- 
phia, the marshal of the United States cannot 
touch them by virtue of process from this 
court, and thus they may be protected at the 
pleasure of the plaintiff in the state court. 
But if it is granted that the goods are not 
in the custody of the sheriff, I think the point, 
on the part of the defendant, is abandoned. 
On the whole, I am of opinion that by the 
principles of the common law, and the stat 
of 5 Eliz., which in fact, was no more than an 
affirmance of the common law, the property 
in question was liable to the execution of tbe 
United States. And I am also of opinion, that 
the defendant has not shown such an uniform, 
consistent, universal train of decisions, in the 
courts of Pennsylvania, as will warrant this 
court in departing from the principles of the 
common law. 

GRIFFITH, Circuit Judge. Upon princi- 
ples of the common law, nothing is more set- 
tled, than that a possession of chattels is 
prima facie evidence of property in the pos- 
sessor; yet mere possession does not always 
subject the real owner, who is out of posses- 
sion, to be deprived of his right by the dis- 
position of the possessor, or the process of 
law: goods hired, or loaned, or in possession 
of another by the pledge or mortgage of the- 
owner, or which have come to one as trustee, 
or by finding, or fraud, or tort— are protected 
during the continuance of the loan or hiring, 
tne pledge or mortgage, the trust, fraud, or 
tort against third persons who purchase or 
take them in execution, or found any claim 
against the real owner, on the ground of such 
possession; but in all these cases, it will be 
perceived, that the possession of the goods in 
the other is consistent with the ownership 
of him out of possession; there is nothing 
which can raise a presumption, when the 
truth is made known, that the real proper- 
ty is not in him who claims it: but if the 
real owner permits the goods to remain aft-.. 
er the period of the hiring or loan is ex- 
pired, or the pledge after it is redeemed, or 
with the trustee, after the trust expired, or 
with the finder or spoliator after discovery, 
and neglects an unreasonable time to assert 
and reclaim his property, third persons, who 
bona fide purchase, or by process of law 
seize on such goods, will hold it against the 
real owner. This is allowed on the broad 
principles of public policy. What innumer- 
able evils would follow, were it allowed for 
one man to appear the owner of property 
transferable by delivery— act as such— receive 
credit, and draw into confidence the world 
under stich appearances, and when called up- 
on to make good his engagements, to tell those 
who trusted him that he was all along a pau- 
per, and that what he appeared to be was a 
mere disguise, a snare laid for the ruin of un- 
suspecting creditors. To avoid the mischiefs 
resulting from such contrivances, policy die* 
tates, and the law nays, that let a man's in- 
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tentions be what they may, and he ever so 
good and meritorious, yet he shall not be al- 
lowed to assist another in holding out appear- 
ances of property, to the injury of third per- 
sons; the only difficulty lies in settling what 
shall be an unlawful or fraudulent departing 
with possession by the true owner, so as to 
give him who comes in under the person in 
possession a superior or better right. I have 
before stated, that it is lawful to lend or to 
hire, and that if property is pledged or mort- 
gaged, the pawnee or mortgagee may hold it 
securely; and so in the other cases, with this 
limitation, that if left by the owner in posses- 
sion of another an unreasonable length of time 
after his right to reclaim or demand it ac- 
crues; and third persons, acting upon a sup- 
position of property in the possessor, pur- 
chase or take it in execution, their right shall 
be preferred. What is a reasonable time, and 
what circumstances would in such cases give 
the character of legal fraud to the possession, 
are questions of law, to be determined as they 
arise, by a careful application of it to the par- 
ticular case. There are certain cases perfect- 
ly settled, as coming within the description of 
constructive fraud: for instance, if A. sells 
goods absolutely to B., and yet B. permits the 
vendor to remain in possession and use the 
goods as before, though such sale was bona 
fide, and a valuable consideration as for 
money, or the payment of a debt; and after- 
wards A. sells the goods, or they are taken in 
execution, such sale or execution will be good 
against B.; for it is wholly inconsistent with 
the nature of the transaction, that after an 
absolute sale from A. to B., that A. should 
keep the goods, and use them as his own (3 
Coke, SO; 2 Bulst. 218; 2 Term R. 585; Id. 504; 
Id. 587; 3 Esp. 54); the law therefore avoids 
such sales as fraudulent preferring the title 
of him who makes a real purchase or lawful 
seizure, and takes possession, to his. who, 
though his purchase was honest, yet did not 
carry it into effect, but permitted the vendor 
to hold out the property as his own. and there- 
by deceive mankind into a belief that they 
were trusting to something real. The cases 
decided on this principle are innumerable; nor 
is it enough that the parties to such a transac- 
tion effect a nominal transfer, or color the 
sale by appearances of acting upon and ex- 
ecuting the bargain and sale agreeably to the 
terms, if in truth and fact no real possession 
is taken, and no fair and reasonable execution 
of the sale, or transfer, of whatever nature, or 
for whatever purposes it may pretend to an- 
swer, is designed or effected. It may seem 
harsh to say, that a bona fide sale shall be 
deemed fraudulent. In general, where sales 
are made, and the vendor continues in posses- 
sion, they are not bona fide, but fraudulent, 
in fact; that is, designed to cover the prop- 
erty; but the law is the same, where there is 
a valuable consideration and a good intent, if 
thereby third persons, as purchasers and cred- 
itors, are, or are liable to be drawn in and 
deceived; this is constructive or legal fraud 



—not inferred from the intent of the parties, 
but from the nature and consequences of the 
act. This principle of the common law, (for 
the statutes against fraudulent conveyances 
are merely in affirmance of it,) has been ap- 
plied to the case of executions and seizures un- 
der them. There are cases establishing this 
position, that if one creditor obtains a judg- 
ment and issues execution, and takes the 
goods of his debtor on the fi. fa., and there vol- 
untarily rests, if another takes out an execu- 
tion and seizes the same goods, and proceeds 
to sell them, he shall be preferred who last 
seized and sold. This is so held upon the most 
obvious reasons of justice and policy— it is 
held to be fraudulent in law. A creditor who 
sues and gets judgment and issues execution 
against his debtor, acts wholly inconsistently 
with all his legal rights and his prior conduct, 
if, after seizing the goods, he suspends, or as- 
sents to the suspension of an actual sale for 
the satisfaction of his debt; his conduct is 
equally hostile to the debtor, if he takes the 
goods and keeps them locked up, and to other 
creditors, if he permits them to remain with 
the owner, to be used as before; it is plain, 
that his only object in levying his execution 
was to gain a preference, without in fact pro- 
ceeding to execution. This the law will not 
permit, for many obvious reasons. In the 
first place, if a creditor may isstie his execu- 
tion, and then hold a preference, without pro- 
ceeding to a sale, he may thereby completely 
fetter the property, of whatever amount: he 
may equally ruin the debtor, and prevent oth- 
er creditors from obtaining their just rights; 
for while goods are held under one execution, 
and while that has a lawful preference, no 
other execution seizing the same goods can be 
executed. 4 Term R. 640. Again, 'if the cred- 
itor may, by a mere delivery of his execution 
first, and seizure, without going further, gain 
a preference over all subsequent process, this 
would in effect be giving to the first judgment 
a priority in case of goods; for where is the 
difference, whether a second creditor is de- 
feated and delayed by a first execution not 
executed, or by a judgment on which no exe- 
cution has been issued. The statute has de- 
clared, that in the case of chattels, the first 
execution shall have priority; but if that ex- 
ecution is not pursued, it is a plain fraud on 
the act, and ought to have no other prefer- 
ence than the judgment itself: and lastly, if 
the goods are only seized and left in possession 
of the debtor, this gives rise to all those conse- 
quences, to a certain extent, for which sales 
are avoided by innocent purchasers and cred- 
itors, where the vendee has left the property 
with the vendor: he uses them as his own- 
he gains credit, is trusted on that account; 
and perhaps the prospect of the fund, which 
apparently belongs to him, may induce the 
creditor to forego other means of obtaining 
satisfaction. In short, there seems the utmost 
wisdom and equity in the common law 7 , which 
uniformly holds that a second fi. fa. shall be 
preferred to a first not carried into execution; 
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but here, as in every other case depending on 
the common law, great care must be observed 
to apply it correctly: that whilst the prin- 
ciple is recognised, we are certain the case 
comes under it. The question is, what is such 
a delay of execution, or what such a posses- 
sion of the property by the defendant, as will 
constitute it fraudulent and void against a 
later fi. fa? Where the plaintiff manifests a 
desire to pursue his execution, or where, in 
other words, the delay, or the allowing the de- 
fendant to hold possession of the goods, re- 
sults from the officer alone, I should be sorry 
to lay it down, that a later fi. fa., coming to 
another officer, should for that reason, be pre- 
ferred; where the executions are in the hands 
of the same officer, no dispute on this subject- 
that is of laches in the officer— can often occur, 
for he will be equally delinquent in regard to 
all. There may possibly be also other cir- 
cumstances intervening, which would form 
a reasonable ground upon which to hold a 
-preference once gained, though some delay on 
the part of the plaintiff, or the defendant has 
been left some time in possession: these will 
be judged of as they arise, making all allow- 
ances for the peculiar circumstances of the 
parties, the state of society, the usages of the 
country, and the obstructions of a legal kind, 
retarding or entangling the parties in their 
pursuit of justice. But there must be no de- 
signed or intentional delay of execution: but 
where an execution is taken out, and the par- 
ty who issues it either directs it not to be ex- 
ecuted till a certain time, or until further or- 
ders, or assents to, or approves of the prop- 
erty continuing in the possession of the debt- 
or as before, beyond the time reasonably re- 
quired for the sale of it; if another execution 
comes to the same officer, or to another during 
the orders for suspension, or after the goods 
have continued more than 'a reasonable time 
in the possession of the defendant, with the 
plaintiff's approbation, I make no hesitation 
to say, the law is and ought to be, that the 
second execution gains the preference, and 
either the same officer or another may go on to 
execute it and pay the moneys to the second 
creditor; and so a third may come in and gain 
the preference over the second. But what is 
a reasonable time for making execution? This 
will often vary with circumstances— a week or 
ten days— or so much as would enable the offi- 
cer to give sufficient notice of the sale after 
the seizure, would be allowed; but in general 
this is the affair of the officer, and though he 
should give more than was necessary, yet if 
not with the assent of the plaintiff, a subse- 
quent execution coming in would not prejudice 
the first creditor's execution: it is where the 
execution of the writ is procrastinated by the 
connivance or privity of the party, and in the 
interim another execution comes, that he loses 
his preference. Taking these principles for a 
guide, what doubt can remain in this case? 
Here the plaintiffs took out a fi. fa., which was 
levied under their own eyes— the property 
could have been sold in twenty-four hours; 



they not only assent but approve of the delay 
of execution and permit the party to keep the 
possession as before, for a whole year, and 
for aught that appears, would never have ex- 
ecuted it. In the mean time, the United States 
issue execution, and seize on these goods in 
the possession of the defendants. It is clear 
that this delay was not from the sole act of 
the officer; no steps were taken to compel the 
execution; on the contrary, it is expressly 
stated, that they approved of his suspending 
execution, and leaving the property, with the 
defendants In the first action. This then, was 
an execution, fraudulent in law as against the 
second. The party who sued it out did not 
enforce it; it was merely nominal; it did not 
operate, nor was intended to operate according 
to its purport: the judgment remained unex- 
ecuted, and as much so as if no fi. fa. had is- 
sued, and as against the second fi. fa. should 
have no preference. We have been pressed 
with the decisions of the state coux-ts. I feel 
the utmost deference for their great equity 
and correct principles; but I am not satisfied 
that the question has been so fully settled as 
has been represented: no printed case is pro- 
duced. Some accounts are given of an un- 
satisfactory kind of opinions, and a general 
understanding on this head; but I cannot col- 
lect from any decision in the supreme court of 
this state, that it has been solemnly settled as 
law, that a first creditor may sue out an exe- 
cution—seize the goods— leave them in posses- 
sion of the debtor, and consent to and ap- 
prove of their remaining there an indefinite 
time. It is to this extent, the law has been 
stated as understood in Pennsylvania. But 
that cannot be so; for it goes to establish this 
monstrous proposition, that the first execu- 
tion creditor may seize the whole property, 
and under cover of it hold it for any length of 
time, locked up against the claims of all oth- 
ers. According to this doctrine, an execution 
for $1,000 may hold property worth $10,000 
for an indefinite time. It is well known, that 
the sheriff always seizes the whole, and makes 
an inventory, affixing a small value upon the 
goods levied on; so that the debtor cannot dis- 
pose of any of them, nor can any othet creditor 
satisfy his execution, whilst the first levy 
subsists. In order, however, to get over this 
difficulty and its consequences, it was suggest- 
ed, that in Pennsylvania there was a practice 
understood to be law, that when a second or 
later fi. fa, came into the hands of another of- 
ficer, he might seize the same goods taken on 
the prior execution or executions, make an in- 
ventory, and return them, subject to the prior 
levy.- If he could go no further, it is obvious 
the difficulty is not removed; for the first cred- 
itor may not be hastened by this; but the 
practise was represented as authorising the 
officer who levied "subject to the prior execu- 
tion, to take the goods into his own possession, 
and to sell them on the second or later writ; 
and after paying over the moneys due on the 
first executions, to retain the residue on that 
under which the goods were sold." This has- 
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been denied to be the law of Pennsylvania. 
Certainly there is no statute which authorizes 
it; and I make no doubt, if such instances 
have occurred, they were the result of ac- 
commodation, or acquiesced in from mistake 
of the law — a mere inadvertency; for noth- 
ing is clearer to my apprehension, that while 
the first seizure is in full legal force, that is, as 
long us the first execution remains upon it, and 
the property is in the supposed or actual cus- 
tody -of the first officer— any seizure or sale of 
it by a second officer would be tortious and 
void. Trover would lie against him, or against 
a purchaser with notice. It is said by Buller, 
J., in 4 Term R. 640, that it had been resolved 
by Holt, 0. J., "that goods being once seized 
and in custody of the law, they could not be 
seized again by the same or any other sheriff." 
He cites Holt, 634; 1 Show. 1T4. The law sup- 
poses—so is the command of the writ, and so, 
if the officer does his duty, is the fact,— that 
all the goods seized are taken into his im- 
mediate and actual custody for sale: he re- 
turns them, if not sold "in his hands pro de- 
fectu einptorum." They are therefore not lia- 
ble to any other process so as to be sold by 
such subsequent process, before the first is 
executed. The law is, that the officer who 
seizes must sell, and a venditioni goes to him 
for that purpose, though there is a method by 
distringas of compelling. a sheriff out of of- 
fice to assign the goods over to the sheriff in 
office; but this is for the benefit of the cred- 
itor, who has a lien by the seizure. 

I admit, that by the delivery of the second 
fi. fa. the surplus goods are bound to answer 
that debt, and so all subsequent executions 
in order of delivery: and after the first is ex- 
ecuted, if any goods remain, they, as the 
debtor's property, may be seized and sold to 
satisfy the subsequent creditor. But after 
the first seizure, no other can be made on the 
same goods, until the first execution is satis- 
fied, or otherwise becomes void by the laches 
of the party; and then the writ, which was 
delivered after, may be executed upon the 
same goods by seizure and sale, if they re- 
main in the actual possession or power of the 
party. The only question in this case is, 
whether the first levy or seizure really exists 
in law, or stands in the way of the second 
writ, issued by the United States. I am of 
opinion, from the facts stated in this case, 
that it does not. The plaintiff assented to 
and approved of the execution remaining un- 
executed, and the goods, with his assent ana 
approbation, were left in the possession of the 
debtor, as before; and that, too, for many 
months, without any apparent difficulty, or 
any necessity for the delay. I am of opin- 
ion, that any suspension of the execution, by 
the voluntary interference, or even voluntary 
delay of .the creditor is a waiver of his pri- 
ority: he loses the benefit which the law con- 
fers on the writ first delivered; and if a sec- 
ond fi. fa. comes in during this suspension, 
and finds the property in the hands of the 
debtor, that second writ obtains the prefer- 



ence, and is in law the writ first delivered; 
inasmuch as the other became fraudulent and 
void, being merely colorable so far as respect- 
ed an actual execution. 

In the case of Bradley v. Wyndham (Anno, 
1743) 1 YVils. 44, the plaintiff got out an exe- 
cution and a warrant to a bailiff to execute 
it, who on the 14th of May, did make a sei- 
zure, but it appearing that the plaintiff's at- 
torney told him to use defendant kindly, and 
not to take any of his household goods. In 
consequence of which the bailiff made a mere 
nominal seizure, leaving defendant in full pos- 
session. On these facts a second fi. fa. which 
came out six days later, and on which the 
goods were seized and sold, was supported, 
the jury holding the first fraudulent, and the 
-court refused to set aside the verdict. In 
that case the debt was bona fide, and the 
judgment and execution also; but the plain- 
tiff lost his preference by delaying the execu- 
tion, and leaving the goods in possession of 
the debtor. In West v. Skip (Anno, 1749) 1 • 
Yes. Sr. 245, 246, Lord Hardwicke held that 
an elegit lost its preference, as against the as- 
signees of a bankrupt, the plaintiff having 
left the goods in the possession of the debtor; 
his words are, "for the sisters on the elegit do 
not take possession of the goods, but leave 
them absolutely with the Harwoods, the ques- 
tion therefore arises, whether by this clause 
(21 Jac. I., 19,) they are not excluded, being 
either a plain consent, or great laches:" he 
then adds, "and it holds moie strongly against 
a creditor by execution than any other, for if 
a creditor by fi. fa. seizes the goods of the 
debtor, and suffers them to remain long in 
the debtor's hands, and another creditor ob- 
tains a subsequent judgment and execution, 
it has been determined often, that it is evi- 
dence of fraud in the first creditor, and the 
goods in the hands of the debtor remain lia- 
ble." In Smallcomb v. Buckingham, 1 Salk. 
320, and in several other books, all the reports 
agree in the court's laying down this position: 
If two executions come to a sheriff on same 
day, he should execute the one first deliv- 
ered; yet if he execute the second, the sales 
will be good, and the second creditor will 
be entitled to the money— but the first cred- 
itor may have his action against the sheriff; 
yet, say the court, this action may be de- 
feated, if the sheriff can show that there 
were laches, or designed delay on the part 
of the first execution creditor. In Rice v. 
Serjeant (1703) 7 Mod. 37, 3S, which case 
has never been denied, the law is put in so 
many words: "A man has a judgment for a 
just debt against A. and takes out a fi. fa., 
and gets the sheriff to seize the goods, but 
w T ould not let him proceed further: B. who 
has also a judgment for a just debt against 
A., takes out a fi. fa. against him, and the 
question whether he could seize on the same 
goods, and Per Cur. he may, for the former 
was a fraudulent execution, and the sheriff 
might very well return nulla bona on the 
first execution." The case here puts it, that 
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the first plaintiff would not let the sheriff 
proceed further: that can only be understood 
to mean that he voluntarily suspended or 
stayed proceedings, for it would have been 
out of the power of the plaintiff to have pre- 
vented the sheriff from selling if he had 
chosen so to do. 

There can be no question that the common 
law is such as is laid down in these cases. 
In Pennsylvania, no doubt, some relaxation 
has been indulged, but I believe the law has 
not been altered, no solemn decision on the 
very point brought forward in this case has 
been given. In Chancellor v. Phillips [su- 
pra], cited from a note at the bar, it was de- 
cided in the supreme court, that leaving the 
goods with the debtor, was fraudulent as 
against bona fide purchasers from the debtor, 
and that such purchasers should be protect- 
ed against the execution creditor and sheriff. 
This was going nearly "lie length of my 
opinion in this cause. If the creditor by ex- 
ecution, loses his lien by delay, and suffer- 
. ing the property to remain with the debtor, 
as against a subsequent purchaser from the 
debtor, I see not why he may retain it under 
the same circumstances against a bona fide 
seizure on a second execution; a purchaser of 
the debtor has equal means of notice of the 
lien, as the second execution creditor; for 
the judgment and execution being of record, 
are as much accessible to the one as the oth- 
er: and though the subsequentpurchaserpays 
money, it may be that the second execution 
creditor's debt arose in consequence of trust- 
ing to the apparent property of the debtor, 
and his apparent ability to proceed in busi- 
ness; and though it should happen that the 
debt of the last execution creditor had arisen 
before that of the first, still b<? might have 
suffered it to rest, or found other means of 
satisfaction, after the execution of the first 
creditor was levied, from perceiving the 
property to remain with the debtor, and 
therefore supposing either that no seizure 
existed, or that the debt was satisfied. 

In the same case of Chancellor v. Phillips, 
Mr. Ch. Justice Shippen, is reported to have 
said, that the usage in favour of the debtor's 
possession after a fi. fa. had been principally 
restricted to furniture, from motives of hu- 
manity. This was evidently frittering down 
the usage to a mere nothing;— nor do I 
perceive the reason of this exception in 
favour of furniture. But how long may this 
permission continue? Certainly there must 
be some limit. In short, I believe the state 
-courts will endeavour to get rid of this in- 
convenient and irregular usage, as fast as 
possible. I am sure that the ancient com- 
mon law is the best, arid safest, and plainest 
rule for us all. It is better for creditor and 
debtor, for the onicer and the public, that 
judgments and executions should be execut- 
ed, and that if one creditor delays, the next 
may come in and be paid. 

Upon the whole, I feel satisfied, that while 
we lay down the rule in this case, we are 
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pronouncing a judgment conformable to law r 
and which may in its consequences tend 
much to promote repose and security. 
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UNITED STATES v. COOK. 

[2 Mason, 22.] 1 

Circuit Court, D. Massachusetts. May Term r 
1819. 

Appeal— Recokd— Issues of Fact— Nul Tiel 
Record. 

1 Where the issue in the district court is mil 
tiel record, and the court below adjudge, that 
the plaintiff has not produced the record, there 
can be no reversal of that judgment,, unless the 
record, if any is produced, is contained m the 
record brought up on the writ of error to the 
circuit court. 

2. The issue of nul tiel record is an issue of 
fact, and as such, no writ of error lies from l the 
judgment of the district court, on that fact, 
to the circuit court, under the judiciary act of 
September 24, 3789, c. 20, § 22 [1 Stat. 84]. 

. Error from the judgment of the district 
court of the United States for the district of 
Massachusetts. This was an action of debt 
on bond at common law, commenced before 
the said district court at the September 
term, 1817. The bond bore date on the 21st 
of February. 1815, and was given by the 
defendants as claimants of a certain brigan- 
tine called the Voader, for the agreed value 
of the same, she being then under a libel 
at the aforesaid district court, as subject 
to forfeiture, for the causes set forth in said 
libel, and the bond was given on the de- 
livery of the vessel to the claimants, upon 
their petition, in pursuance of the provisions 
contained in the eighty-ninth section of the 
act of March 2, 1799 [1 Stat 627], for "reg- 
ulating the collection of duties on imports 
and tonnage." The defendants filed their 
plea, in bar, setting forth, among other 
things, as grounds of objection against the 
demand of the United States, the following 
facts and circumstances relative to the pro- 
ceedings under the libel against the Yoader. 
That while said libel, was pending, it was 
agreed between the seizing onicer and claim- 
ants, that the vessel should be estimated at 
the value of $1,300; and that a. bond should 
be given for this sum under the before-men- 
tioned section of the act of congress, with 
condition to abide the final decision of the 
court upon the libel aforesaid, etc., in com- 
mon form; said bond being lodged with the 
proper onicer of said court, in the nature of 
a stipulation, in pursuance of the provi- 
sions of the statute herein before referred 
to. That said libel or information was con- 
tinued in said court from term to term, un- 
til the term thereof holden at Boston on 
the 12th September, 1815, whence it was 
no further continued, nor further proceed- 

i [Reported by William P. Mason, Esq.] 
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ings had thereon in said court; that after- 
wards, to wit, at a term of said court, 
holden in June, 1816, the United States by 
their attorney, moved the said court in 
writing, for judgment on said bond, for the 
aforesaid agreed value of said vessel, and 
for costs. Whereupon the claimants, in an- 
swering said motion and shewing cause, 
why the same should not be granted, did 
set forth in substance as follows, viz. : 
That after the exhibition of said libel or in- 
formation and claim, and after giving the 
bond aforesaid, they preferred to the dis- 
trict judge their petition for a summary 
hearing of the case, to the end that the 
forfeiture alleged might be remitted by the 
secretary of the treasury, in pursuance of 
the statute in such ease provided; that a 
statement of the facts was accordingly af- 
terwards transmitted by the district judge 
in due form to the secretary of the treasury. 
And that, on the 11th September, 1815, the 
said secretary did decide to remit said for- 
feiture in pursuance of the authority vested 
in him in such cases, on certain conditions, 
which were duly complied with by the 
claimants. That che remittitur was return- 
ed in due form, and filed in said district 
court, and that thereupon the said remis- 
sion w T as, by order of said court, entered on 
the record, and that the said libel was there- 
after no further continued in court, nor 
any further proceedings had thereon." All 
which the said claimants declared by their 
said plea or answer, that they were ready to 
verify, and prayed judgment of the motion 
of said attorney of the United States, etc. 

The replication of the United States at- 
torney to the foregoing plea, was, in sub- 
stance, as follows, viz.: That before the 
presentment of the aforesaid petition for 
a remission of the forfeiture, or any decision 
thereupon, to wit, at the term of said dis- 
trict court, holden in March, 1815, a final 
judgment and decree of said court was duly 
rendered against said vessel and appur- 
tenances as having been forfeited for the 
causes alleged in the libel, as would ap- 
pear by the record thereof, and that the 
same decree was then in full force, etc. 
Wherefore the said attorney prayed for 
judgment on the bond, etc., with profert of 
the record. 

The rejoinder of the claimants was, in 
substance, that before and until the remit- 
titur of the secretary ox the treasury was 
produced and exhibited in said court, and 
before and until it was entered on the rec- 
ord thereof, the said information or libel, 
and the claim of the defendants consequent 
thereon, were continued in said court from 
term to term, and at the time of said exhibi- 
tion, and of the said entry were pending in 
said court; the rejoinder, concluding with 
a traverse of the fact of there being any 
such record of a final judgment or decree, 
as that set forth in the replication. 

Upon this plea of nul tiel record, the issue 



was joined by the United States attorney, 
in common form; and thereupon the said 
motion and proceedings were continued to 
the then next December term of said district 
court; when and where the said court did ren- 
der an order or decree in the cause, in the fol- 
lowing words, viz.: "After a full hearing of 
the cause upon the allegation and proofs, 
and the arguments of counsel, and due con- 
sideration thereof, it is ordered and decreed, 
. that the said motion of the district attorney, 
for judgment on the bond for the agreed 
value of the said brigantine Voader be over- 
ruled." That thereupon the attorney of the 
United States claimed and entered an ap- 
peal from said judgment or decree to the 
circuit court then next to be holden in said 
district; at which said last mentioned court, 
and by the consideration of the same, the 
said appeal was dismissed as irregular and 
void, for want of lawful authority in said 
court to sustain the same. All which facts 
and circumstances were fully set forth in 
the defendants* first plea, to the action on 
the bond, at the district court, concluding 
with the usual averments as to identity of 
party, etc. 

To this first plea of the defendants, there 
was a general demurrer on the part of the 
United States, and joinder by defendants. 

2. The second plea in bar of defendants in 
this action on the bond, at the district court 
was this, in substance, viz.: That before 
the making of the "writing obligatory, set 
forth in the writ, the said brigantine Voa- 
der had become forfeited to the United 
States, as set forth in the libel referred to in 
the first plea, and mentioned in the condi- 
tion of the bond;" and that always from the 
time of executing said writing obligatory, 
the said Xathan Cook did "abide by the de- 
cision of the .proper court of the United 
States, touching the said seizure." And aft- 
er the executing the said writing obliga- 
tory, to wit, on the 11th September, 1815, 
the forfeiture of said brigantine was, upon 
the petition of the claimants, duly remitted 
by the secretary of the treasury, in con- 
formity with the statute, etc., upon the pay- 
ment of costs, etc.; which were duly paid 
to clerk, etc. Concluding with the parati 
sunt verificare, in the usual form. 

The replication of the United States at- 
torney to this second plea of defendants, 
was substantially this, viz.: That the said 
Nathan Cook did not abide by the decision 
of the proper court of the United States 
touching the said seizure; but that long bo- 
fore the said 11th September, 1815, when 
the said forfeiture mentioned in the plea is 
alleged to have been remitted by the secre- 
tary of the treasury, to wit, at a term of 
said district court, holden in March, 1815, 
a final judgment and decree of said court, 
upon said libel, was duly rendered against 
the said vessel and appurtenances; that the 
same had become forfeited, prout patet per 
recordum; and that the said judgment, or 
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decree, was then remaining in full force, etc. 

The defendants' rejoinder to this replica- 
tion, was, "that before, and until the for- 
feiture of said vessel was remitted by the 
secretary, and until it was entered on the 
record of the said court that said forfeiture 
had been remitted as aforesaid." the said 
libel, and the claim of said Nathan conse- 
quent thereupon, were continued in said 
court from term to term, and at the time of 
the said remission, and entry thereof, were 
pending in said court; concluding with a 
denial of thi«re being any such record of 
final judgment or decree, as that referred to 
in the replication; and with a verification 
in common form. 

Surrejoinder of the United States, affirm- 
ing the existence of such a record, with pro- 
fert thereof, in common form; and upon 
this the defendants joined issue. 

Upon these pleadings, the judgment of the 
district court was rendered in the following 
terms, to wit: 

"And now all, and singular, the premises 
being seen, and by the court here fully un- 
derstood, for that it seems to said court, 
that the p-lea aforesaid of the said defend- 
ants, by them first above pleaded in bar, is 
good and sufficient in law to bar, and pre- 
clude the said United States from having 
and maintaining their said action against 
them the said defendants; and for that the 
said United States have failed to produce 
the said record of a final judgment or de- 
cree, by them above in pleading alleged; 
therefore it is considered, that the said Unit- 
ed States take nothing by their said writ," 
etc. [Case unreported.] 

Mr. Blake, -for the United States. 
.Gallison & Prescott, for defendants. 

STORY, Circuit Justice. The only error 
now assigned at the bar is, that on the issue 
of niil tiel record the court below ought to 
have rendered a judgment, that the plain- 
tiffs had perfected the record. There are 
two objections to this court's entertaining 
any question on this subject, w T hich are 
equally fatal to the plaintiffs. In the first 
place, the judgment of the court below is 
that the plaintiffs failed to produce the rec- 
ord; and as no record was there produced, 
and none is contained in the transcript be- 
fore this court, it is impossible for me to 
perceive that there was any error in the 
judgment in this point If there had been a 
record produced, which the district court 
judicially held not to be the record pleaded, 
the error if any, in its judgment, could not 
be made apparent here, but by showing it 
on the record, in a bill of exceptions, or in 
some other regular manner. In the next 
place, the issue of nul tiel record was an 
issue of fact, although it was triable by the 
court; and the judicial act of 1789 (chapter 
20, § 22), declares, that there shall be no re- 
versal upon a writ of error upon the judg- 
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ment of the district court for any error of 
fact Upon both grounds, therefore, the 
judgment must be affirmed. 
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UNITED STATES v. COOK et al. 

[1 Spr. 213.] 1 

District Court, D. Massachusetts. Oct., 1853. 

Customs Duties— "Wrecked Goods— Fokfkituke- 

— Seizure— Indictment for Resisting 

Customs Officers. 

1. If dutiable broods are wrecked, and strewn 
upon the shore, by force of the winds and waves, 
they are liable to auties only upon their value, 
as they lie upon the shore. 

2. If worthless in that condition, they are 
subject to no duty. 

3. To justify an officer in making a seizure of 
goods as forfeited, there must he reasonable 
ground to believe that some offence has been 
committed. 

4. To subiect a person to an indictment, under 
the statute of 1799, c. 22. § 71 [1 Stat. 678], 
for carrying away goods, alleged to be under 
seizure, a seizure must have been lawfully made, 
and possession Jaken and continued by the offi- 
cer; and the accused must have carried the 
goods away forcibly, knowing them to be un- 
der seizure. 

This was an indictment, containing four 
counts, founded on United States statute, 
March 2d, 1799, c. 22, § 71 (1 Stat 678). The 
defendants were charged with "forcibly resist- 
ing, preventing, and impeding,^ custom-house 
officers and their assistants, in the execution 
of their duty. The different counts alleged, 
that Edwin Young, deputy-collector of Scit- 
uate, Tilden Hall, deputy-collector of Marsh- 
field, and one William Young, their assistant, 
were resisted, prevented, and impeded, in the 
execution of their duty. It appeared from 
the evidence, that in March, 1S53, the ship 
Forest Queen was wrecked on Scituate beach, 
with a foreign cargo, composed, among other 
articles, of rags in bales. The rags were 
strewn along the beach for miles, and being 
mixed with wool, and rock-weed, and other 
substances, and saturated with linseed oi r , 
were of no value in that state. Many tons 
were picked up by various persons of Scituate, 
and being separated, with much labor, from 
foreign substances, and dried in the fields, 
were put up into bundles, for sale. Messrs. 
R. & R. Cook, two of the defendants, pur- 
chased large quantities of these rags from 
many, persons, it being understood from Mr. 
W. P. Allen, the then deputy-collector at 
Scituate, that no duties were to be demanded 
for them. Shortly after this, Allen was re- 
moved from office, and Edwin Young was 
appointed in his place, who demanded duties 
on a parcel of rags belonging to the defend- 
ants, and on others stored in their loft. This 
demand was refused, and the rags, shortly 
afterwards, and in the daytime, were put on 



i [Reported by F. B. Parker, Esq., assisted by- 
Charles Frances Adams, Jr., Esq., and here re- 
printed by permission.] 
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board the schooner Taglioni, a packet plying 
between Scituate and Boston. There they 
were seen by Young; and Hall testified that 
Young seized them, but told nobody of the 
seizure. The rags were afterwards, and in 
the absence of Hall and Young, taken from 
the packet; to this, on their return, they 
made no objection, and in their presence, the 
rags were put into wagons, and carried away 
by the defendants. The two deputy-collect- 
ors told nobody that the rags were seized, 
and Young made no objection to their being 
carried away. Hall testified, that he forbade 
their putting the rags into the wagons, but 
his evidence was not supported. 

B. P. Hallett, Dist. Atty. 

C. G. Davis and Seth Webb, Jr., for de- 
fendants. 

SPRAGUB, District Judge, in the course of 
his charge, laid down the law substantially 
as follows: 

To charge the defendants, the government 
must make out: 1st. That the officers were 
obstructed in the lawful discharge of their 
duty. 2d. That this was done by the defend- 
ants, forcibly. 3d. That the acts of force 
were done knowingly and intentionally. In 
order to justify the United States officers in 
seizing goods, probable cause must be shown 
for seizure. They must have reasonable 
cause to believe that some violation of the 
revenue acts has taken place. Salvage goods 
are liable to,duty, if of any value. The rags 
in question were liable to duty, on the beach, 
if of value, but otherwise, if worthless. The 
duties, in such case, are to be assessed upon 
their value as they lay on the beach, and not 
on the enhanced value, given by subsequent 
labor. If these rags were worthless on the 
beach, and Young knew it, and knew that 
they were not liable to duty, then there was 
no probable cause of seizure. And further, 
in order to maintain this indictment, the gov- 
ernment must prove an actual seizure of the 
rags by Young or Hall, and that the defend- 
ants knew of this seizure. They must also 
prove that the officer took the goods into his 
custody, and continued to hold them, until 
forcibly ousted by the defendants. If the 
seizure was abandoned by the officer, the 
Messrs. Cook had a right to take the rags. 
Or if the acts of the officer were such as to 
induce the defendants to believe, either that 
no seizure had been made, or, if made, that 
it had been abandoned; and if the defendants 
did really so believe, and acted in good faith, 
in removing the goods, then they were not 
guilty of the offence charged in this indict- 
ment. But, on the other hand, if the goods 
had been rightfully seized, and were in the 
custody of the officer, and the defendant, 
knowing these facts, forcibly and wilfully 
deprived him of the possession, 'and carried 
the goods away, then the indictment is main- 
tained. 

The jury returned a verdict of not guilty, 
as to each of the three defendants. 



Case jNTo. 14,853. 

UNITED STATES v. COOK COUNTY NAT. 
BANK et al. 

[9 Biss. 55; 8 Reporter, 198; 25 Int. Rev. Rec. 

200; 2 Nat. Bank. Cas. (Browne,) 12S; 11 

Chi. Leg. News, 344.] i 

Circuit Court. N. D. Illinois. June, 1879.2 

National Banks — Insolvency — Priority of 
Claims of United States— National Bank- 
ing Act— Repeal by Implication. 

1. The United States has a prior lien over oth- 
er creditors, in the distribution of the assets of 
an insolvent national bank in charge of a re- 
ceiver, for the payment of all claims which the 
government has against such hank. 

2. It was not intended that the provisions of 
the national banking act of 1804 [13 Stat. 99] 
should, as to banks organized under it, operate 
as a repeal or modification of the statutes which 
give the government a priority in the distribution 
of the estates of its debtors. 

3. In the absence of express words of repeal, 
it is the duty of the court to give effect to the 
prior statute if it be possible to do so. Unless 
the repugnancy between the subsequent and pri- 
or statutes is so absolute and palpable as to be 
recognized at once without the aid of argument, 
it should be assumed that the legislative depart- 
ment intended both statutes to stand. 

4. The government has a priority to secure the 
payment of postal and money order funds on de- 
posit in a national bank when such bank becomes- 
insolvent. 

Demurrer to bill to establish priority. 

The facts in this case as set up by the* bill 
were, that the defendant bank was duly or- 
ganized under the national banking laws, 
and was also designated as a depositary of 
money and funds of the United States.* It 
became insolvent and suspended, with liabil- 
ities largely exceeding its assets. A receiver 
[Augustus H. Burley] was appointed and en* 
tered upon the discharge of his duties. At 
the time of its suspension the bank had on 
deposit a large amount of postal and money 
order funds, w T hich were designated on the 
hooks of the bank as "Postal Funds" and 
"Money Order Funds" of the United States. 
These deposits had been made by John Me- 
Arthur, postmaster at ChiCigo, under direc- 
tions from the postmastei general. When 
the bank suspended, the treasury department 
held United States bonds to the amount of 
$100,000, deposited by the bank as security 
for its circulation. The bank having failed 
to pay its circulation, these bonds, In pursu- 
ance of the statute, were declared forfeited 
to the United States. A portion of them had, 
when the bill was filed, been sold, and it was 
the intention of the department to sell the 
remainder for the purpose of redeeming the 
circulating notes, and reimbursing the gov- 
ernment for advances made on that account, 
which would leave a balance exceeding $30,- 
000, or a sum sufficient to pay the debts due 
the United States on account of postal aiid 



i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 8 Reporter, 198, 
contains only a partial report.] 

2 [Reversed in 107 U. S. 445, 2 Sup. Gt. 561.] 
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money order funds deposited, as aforesaid, 
in the bank, by McArthur. In addition, the 
treasury department held a sum exceeding 
$30,000, belonging to the bank and which had 
been collected upon bills receivable and debts 
due the bank, in the course of settling up 
its affairs. A question arose whether the 
claims of the United States for moneys depos- 
ited by Postmaster McArthur were a preferred 
debt; that is, whether the United States 
should not distribute the funds and assets 
in its hands, equally among all the creditors 
of the bank, including the United States. 
Thereupon, this bill was filed for the purpose 
of having an account taken of the amount 
due the government, and for a decree direct- 
ing the disposition of the funds belonging to 
the bank, in the control of the treasury de- 
partment. On behalf of the bank and its re- 
ceiver the contention was, that after reim- 
bursing the United States for all sums ad- 
vanced in redeeming the bank's notes, in ex- 
cess of the proceeds arising from the sale of 
United States bonds deposited with the de- 
partment as security for its circulation, the 
entire assets of the bank should be distributed 
pro rata, or equally; among all the creditors 
of the bank, including the United States. 

W. C. Goudy and Mark Bangs, for the Unit- 
ed States. 
Monroe, Bisbee & Ball, for defendants. 

Before HAR LAN, Circuit Justice; DRUM- 
MOND, Circuit Judge; and BLODGETT, 
District Judge. 

HARLAN, Circuit Justice (orally). Very 
early in the history of the government it was 
provided by statute, that^debts due the Unit- 
ed States, should be first satisfied in all cases 
where any revenue officer, or other person, 
thereafter becoming indebted to the govern- 
ment, by bond or otherwise, should become 
insolvent, or where the estate of any deceased 
person, in the hands of executors or adminis- 
trators, should be insufficient to pay all the 
debts due from the deceased. The priority thus 
established was declared to extend not only 
to cases in which an act of legal bankruptcy 
should be committed, but to those in which 
a debtor, not having sufficient property to pay 
all his debts, should make a voluntary assign- 
ment thereof, or in which the estate and ef- 
fects of an absconding, concealed, or absent 
debtor, should be attached by process of law. 
Act March 3, 1797 (1 Stat. 515). That was 
an act providing more effectually for the set- 
tlement of accounts between the United States 
and receivers of public money, but it was 
held to include all debtors to the United 
States, whatever their character and in what- 
ever mode bound. U. S. v. Fisher, 2 Cranch 
[6 U. S.] 358; Beaston v. Farmers' Bank of 
Delaware, 12 Pet. [37 U. S.] 102. In the act 
of March 2, 1799, regulating the collection of 
duties on imports, a like priority was given 
to the government as to claims upon bonds 
given for the payment of duties. 1 Stat. 670; 
25KED.OAS. — 39 



Act 1790 (1 Stat. 1G9). The policy inaugurat- 
ed by these statutes seems to have been stead- 
ily maintained by the government. Their 
substantial provisions have been preserved in 
the authorized revision of the statutes. Rev. 
St. § 3466 et -seq. 

It is insisted, however, by the defendants, 
that a different rule must be observed in the 
distribution of the assets of an insolvent na- 
tional bank, in charge of a receiver appointed 
by the comptroller of the currency. They 
assume that the national banking act of 1864, 
the provisions of which are preserved in the 
Revised Statutes, placed all the creditors of 
a suspended national bank upon an equal 
footing, except that for any deficiency, in the 
proceeds of the sale of United States bonds 
pledged to secure the circulation of such bank, 
but for no other purpose, the government is 
given "a first and paramount lien upon all 
the assets of such association," and to that 
extent and no farther, is it entitled, in the 
distribution of assets, to priority above all 
other creditors. 13 Stat. 114. 

This position, it is earnestly claimed, is sus- 
tained hy section 50 of the act of 1864 (Rev. 
St. § 5236), which, among other things, pro- 
vides: "From time to time, after full provi- 
sion has been first made for refunding to the 
United States any deficiency in redeeming 
the notes of such association, the comptroller 
shall make a ratable dividend of the money 
so paid over to him by such receiver on all 
such claims as may have been proved to his 
satisfaction, or adjudicated in a court of com- 
petent jurisdiction; and as the proceeds of the 
assets of such association are paid over to 
him, he shall make further dividends, on all 
claims previously proved or adjudicated; and 
the remainder of the proceeds, if any, shall 
be paid over to the shareholders of such as- 
sociation, or their legal representatives, in 
proportion to the stock by them respectively 
held." 

The specific contention is, that these provi- 
sions of the national banking act operate as 
a repeal or modification, pro tanto, of the 
statutes which give the government a prior- 
ity in the distribution of the estates of those 
indebted to it. 

TVe cannot yield our assent to any such 
construction of the statutes in question. The 
authorities cited by learned counsel do not 
justify the conclusion for which they contend. 
They only announce 1 the general- rule, recog- 
nized in all the books, "that a subsequent 
statute which is clearly repugnant to a prior 
one, necessarily repeals the former, although 
it does not do so in terms; and, even if a 
subsequent statute be not repugnant in all 
its provisions, to a prior one, yet, if the latter 
statute was clearly intended to prescribe the 
only rule that should govern in the case pro- 
vided for, it repeals the former act. 'Leges 
posteriores, priores contrarias abrogant* " 
Davies v. Fairburn, 3 How. [44 U." S.] 636; 
Wood v. U. S., 16 Pet. [41 U.'S.] 362; Sedg. 
St. Law, 124, 125. 
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But it is equally well settled that repeals, 
by inmlication. are not favored by the courts. 
It must be presumed that the subsequent stat- 
ute was passed with accurate knowledge up- 
on the part of cong. ess of the language and 
scope of previous legislation upon the same 
subject. If there was an intention to repeal 
or modify the prior statute, the further pre- 
sumption must be indulged, that direct terms, 
for that purpose, would have been employed. 
In the absence of express words of repeal, 
it is the duty of the court to give effect to the 
prior statute, if it be possible to do so. Un- 
less the repugnancy between the subsequent 
and prior statutes is so absolute and palpa- 
ble as to be recognized at once, without the 
aid of ingenious argument, it should be as- 
sumed that the legislative department intend- 
ed both statutes to stand. McCool v. Smith, 
1 Black. [66 U. SJ 471; Sedg. St. Law, 127. 
• In view of these established rules of statu- 
tory construction, we are unable to concur in 
the suggestion that the national banking acts 
were intended to affect the priority given by 
previous statutes to the United States in the 
distribution of the estates of insolvent or de- 
ceased persons, or of corporations, indebted 
to the government. We include corporations 
because it is the settled construction of the 
original act of 1797, that corporations are in- 
cluded in the general designation of "persons" 
in that statute. U. S. v. State Bank, 6 Pet. 
[31 U. S.] 29. It is admitted by learned coun- 
sel that before the passage of the act of 1864, 
the government had a priority in all the cases 
specified in the acts of 1797 and 1799, wheth- 
er the debtors were individuals or corpora- 
tions. It is also admitted that such priority 
now exists, except in the cases of national | 
banks for whom receivers have been appoint- 
ed. But no sound reason has been assigned 
for a distinction in behalf of the general 
•creditors of national banks, which, counsel 
concede, is not allowed in behalf of the cred- 
itors of other corporations, by whatever au- 
thority created, which are indebted to the 
United States. The words of the statute are 
broad, that "whenever any person indebted 
to the United States is insolvent * * * the 
debts due to the United States shall be first 
satisfied." The defendant bank is, therefore, 
embraced by the express language of the 
statute. The same considerations of public 
policy which suggested the act of 1797, exist 
as well now as when the act of 1864 was 
passed; and there is no such irreconcilable 
inconsistency between the two acts, or be- 
tween the several provisions of the Revised 
Statutes upon the same subject, as requires 
us to assume that congress intended, by the 
last statute to surrender the government's 
priority in any case covered by the prior 
statute. The two acts may well exist to- 



gether. The direction in the national bank- 
ing act. as to a ratable dividend upon all 
claims against the bank, satisfactorily 
proven, or adjudicated in a court of compe- 
tent jurisdiction, should be construed as ap- 
plicable to all cases of suspended national 
banks in the hands of receivers, except, and 
except only, where the United States is a 
creditor of the bank, and, in such cases, the 
rule of priority declared in express words, 
and never directly, or by necessary implica- 
tion, abrogated by congress, should be en- 
forced. They, the prior and subsequent stat- 
utes, may thus be reconciled. We are un- 
willing, by mere judicial construction, to 
upset a long established policy of the govern- 
ment in reference to its claims against in- 
solvent debtors, whether individuals or cor- 
porations. 

Our attention has been called to the case 
of the National Bank v. Colby, 21 Wall. [8S 
U. S.] 613, where the supremo court of the 
United States, referring to the act of 1804, 
said: "As to the general creditors, the act 
evidently intends to secure equality among 
them in the division of the proceeds of the 
property of the bank." That case, it is clear, 
does not touch the precise point under con- 
sideration. It did not involve any question of 
priority as between the United States and 
the general creditors of the bank. The con- 
test in that case was between the receiver, 
representing the general creditors, and a par- 
ticular creditor, who had sought through ad- 
verse proceedings by attachment in a state 
court, to obtain a preference or advantage 
over other creditors. It was in reference to 
such a contest that the language cited was 
used. ^ 

The court is of opinion that the grounds 
assigned in support of the demurrer are not 
well taken— that the application by the Unit- 
ed States of the balance on its hands, arising 
from the sale of bonds held as security for 
all public moneys deposited in the defend- 
ant bank, to the payment, pro tanto, of its 
claims "for postal funds and money order 
funds, was in accordance with law, and that 
it may retain, out of any money under its 
control, belonging to the bank, a sum suffi- 
cient to discharge any lawful debt or claim 
it has against such bank, however it may 
have originated. 

The demurrer is overruled, aod unless the 
defendants present an answer, controverting 
the allegations of the bill, complainant's coun- 
sel may prepare such order as may be con- 
sistent with this opinion. 

[NOTE. The defendants elected to stand by 
their demurrer, and from the final decree entered 
in accordance with the opinion above they took 
an appeal to the supreme court. The decree 
was reversed, and the cause remanded, with, 
directions to sustain the demurrer and to dis- 
miss the biU. 107 U. S. 445, 2 Sup. Ct. 561.] 
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UNITED STATES v. COOKE et al. 

[4 Ben. 376- i 13 Int. Rev. Rec. 4.] 

District Court, S. D. New York. Dec., 1570.2 

Counterfeit TueasuuY Notes — Assistant Tkeas- 

uheit — circumstantial evidence — 

Honest Belief. 

1. The defendants, having presented at the 
sub-treasury of the United States certain seven- 
thirty notes of the United States, to be retired 
under the provisions of the act of April 12th, 
1806 (14 Stat. 31), and having received the 
money therefor, it was afterwards claimed by 
the government that eighteen of them were coun- 
terfeits, and an action of assumpsit was brought 
by the United States against the defendants, to 
recover the moneys paid for such alleged coun- 
terfeits. Held, chat, in order to entitle the 
United States to recover, it was necessary for 
them to prove that the eighteen notes were deliv- 
ered to the United States by the defendants, that 
the United States paid their money for them, and 
that they were not issued by the United States 
under any act of congress. 

2. Under the art of April 12th, 18GC, the 
secretary of the treasury had no authority to re- 
tire or redeem any notes that were not in fact 
issued by the United States. 

3. Under the provisions of the act of June 
30th, 1S04 (13 Stat. 218). the imprint, on the 
notes, of the signatures of the treasurer of the 
United States and the register of the treasury, 
and the statement showing the amount of in- 
terest accrued or accruing and the character of 
the notes, spoken of in the act, are to be taken as 
evidence of the lawful issue of such notes. 

4. A delivery of notes to the assistant treasurer 
of the United States takes place when the notes 
are delivered to the proper officer, acting under 
the authority of the assistant treasurer. 

5. As to the application of circumstantial evi- 
dence, if the jury should find any one circum- 
stance clearly proved, which was inconsistent 
with a certain theory, that would be sufficient 
to destroy the theory entirely. 

6. The receipt of the notes as genuine, by the 
assistant treasurer, would not bind the United 
States in any manner, if the notes were not in 
fact genuine. 

7. The honest belief of the defendants in the 
genuineness of the notes would not constitute a 
defence. * * 

[This was an action of debt by the United 
States against Jay Cooke, William J. More- 
head, H. D. Cooke, H. C. Fahnesteck, Ed- 
ward Dodge, and Pitt Cooke, comprising the 
firm of Jay Cooke & Co., for money had and 
received by the defendants to and for the use 
of the United States, which money was re- 
ceived upon the occasion of their delivery to 
the plaintiff of certain treasury notes, be- 
lieved by plaintiff to be valid, whereas they 
were afterwards discovered to be counter- 
feit] 

BLATCHFORD, District Judge (charging 
jury). This case, to which you have given 
such patient attention for thirteen days, filled, 
as some parts of it have been, with details 

i [Reported by Robeit D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 3,178. Judgment of 
circuit court reversed by supreme court in 91 
Xi. S. 3S9.] 



not in themselves very interesting, and per- 
haps rather tedious, is one of the most im- 
portant cases in which it can be the privi- 
lege of any citizen to take part either as 
judge, prosecuting officer, counsel for the de- 
fence, or juror, because it concerns deeply 
the interests of every man in the community. 
Every one of us, as a citizen of the United 
States, has an interest in seeing to it, that this 
immense mass of debt, which has been cre- 
ated by the government for the protection of 
our rights, our liberties, and our perpetuity 
as a nation, shall not be counterfeited, falsely 
issued, and palmed off upon the community, 
and even upon the subordinate officers of the 
government, in. redeeming its indebtedness, 
imposing, in such case, on the government the 
necessity of resorting to actions, like the pres- 
ent one, for the purpose of recovering what 
may be its just due. The loss resulting 
from counterfeit paper of this kind must fall 
on some one in the community, and almost 
certainly on some party who is really entirely 
innocent of any complicity with the spurious 
issue. So, on the other hand, every citizen 
dealing, or liable to deal, in spurious articles 
of this description, is interested that no piece 
of paper shall be pronounced -spurious which 
is, in reality, genuine. Therefore it is, that 
this case has been tried with so much care 
upon the part of the government, with so 
much patience on the part of the court and 
jury, and with such assiduous fidelity on the 
part of the counsel for the defence. 

In the remarks which I shall have to make 
to you, I shall not detain you long. The 
claim which is made by the government I 
shall submit to you upon those counts of the 
declaration, in respect to each one of the 
eighteen pieces of paper, which are, in sub- 
stance, to this effect— that, on a certain day 
named, one thousand dollars, and some addi- 
tional amount, by way of interest, was ob- 
tained by the defendants, Jay Cooke & Co., 
from the United States, on the occasion of 
the defendants having delivered to the United 
States what purported to be a certain obli- 
gation of the United States, known as a 
seven-thirty note, and a coupon attached, for 
the principal sum of one thousand dollars, 
and certain interest, to wit, a note bearing 
seven and thirty one-hundredths per cent, in- 
terest per annum, and numbered so and so. 
of the series of seven-thirty notes issued June 
loth, 1865* by the United States, together 
with an interest coupon, attached to said 
note, calling for interest to June loth, 1868, 
which note, with such coupon attached, was, 
by the defendants, at the time they delivered 
it to the officer of the sub-treasury of the 
United States, professed to be, and by the 
plaintiffs was, when received by them, sup- 
posed to be, a genuine note of the United 
States, with a genuine coupon attached; and 
that, by the representations and inducement 
of the defendants, then and there practiced, 
the same was received by the United States, 
and their said officer, as a valid and genuine 
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note, with the coupon attached, at the sub- 
treasury of the United States; whereas, the 
note and coupon were, in fact, counterfeit, 
and neither of theni had ever been executed 
or issued by the United States, their officers 
or agents, but had been forged and falsely 
made and uttered, and were no obligation 
whatever of or upon the United States, and 
were by them, to wit, by their said officer, 
received, under the belief created by such 
representations and inducement, that the said 
note and the coupon attached were good, and 
formed a valuable and adequate considera- 
tion for the money received by the defend- 
ants, which was retained from the plaintiffs 
after the discovery that the said note and 
coupon were counterfeit, whereof prompt no- 
tice was given to the defendants. Then fol- 
low the usual averments to constitute what is 
called, in the law, an action of assumpsit. 

You will perceive that this declaration as- 
serts three things, and those three things 
must every one of them be proven in favor 
of the United States, to entitle it to recover 
in this action; for, if any one of the three 
shall be found by you in favor of the defend- 
ants, the defendants will be entitled to your 
verdict. Those three things are these: First, 
that these eighteen pieces of paper, marked 
C, and called, throughout this trial, the G 
notes, are the ones alluded to in the declara- 
tion, and were delivered to the United States 
by the defendants; second, that the United 
States paid their money for them; and, third, 
that they were not issued by the United 
States under any act of congress. 

The law under which these transactions 
took place, and of which you have heard so 
much, in the course of this trial, in con- 
nection with the redemption, retiring or with- 
drawal of the notes called seven-thirty notes, 
is the act of April 12th, 1S66 (14 Stat. 31V 
The words of that act on this subject are very 
few. It authorizes the secretary of the treas- 
ury to dispose of any description of bonds 
authorized by the prior act of March 3d, 1S05, 
"either in the United States or elsewhere, to 
such an amount, in such manner, and at such 
rates, as he may think advisable, for lawful 
money of the United States, or for any treas- 
ury notes, certificates of indebtedness, or cer- 
tificates of deposit, or other representatives 
of value, which have been, or which may be, 
issued under any act of congress, the proceeds 
thereof to be used only for retiring treasury 
notes, or other obligations, issued under any 
act of congress." This is the simple provi- 
sion under which the retiring of the seven- 
thirty notes took place. The authority it con- 
ferred upon the secretary of the treasury, 
and the subordinate officers of the treasury 
department, was solely to retire treasury 
notes issued under some act of congress. If 
they were not issued under some act of con- 
gress, they were not within the lawful powers 
delegated to the secretary of the treasury by 
the act of 1806. The entire matter is regu- 
lated by statute; and, if these notes were in 



fact not issued under an act of congress, there 
was no authority on the part of the secretary 
of the treasury or of any other officer, high 
or low, not even the president of the United 
States himself, to retire or redeem them. 
The law-making power is the omnipotent pow- 
er, in that respect, under the constitution of 
the United States; and, congress having de- 
clared that the only notes which could be re- 
tired were those issued under an act of con- 
gress, no other notes could be so retired. 

There are two other statutes to which I must 
refer in this connection. The notes in ques- 
tion here, both those marked K, and alleged to 
be genuine, and those marked C, and alleged 
to be counterfeit, purport to be issued under 
an act of congress passed March 3d, 1S05 (13 
Stat. 468). All of the notes, thirty-six in 
number, the eighteen marked K and the 
eighteen marked C, bear date June 15th, 1865, 
and belong to what is known, in the parlance 
of dealers in government securities, as the 
second issue of seven-thirty notes. This act 
of March 3d, 1865, which was the authority 
for the issue of these notes, if they be genu- 
ine, contains generally these provisions— that 
the secretary of the treasury is authorized to 
borrow so much money, and to issue therefor 
treasury notes, in such form as he may pre- 
scribe, redeemable so and so, to be of such 
and such denominations, interest to be pay- 
able semi-annually, the rate, when not payable 
in coin, not to exceed seven and three-tenths 
per centum per annum, and the rate and char- 
acter of the interest to be expressed on such 
bonds or treasury notes. Then it provides 
that he may dispose of any of these obliga- 
tions, as he may think advisable, for coin or 
other lawful money of the United States, or 
for treasury notes or other obligations issued 
under any act of congress, and may issue 
treasury notes authorized by the act in pay- 
ment for any requisitions for materials or sup- 
plies for the government. The third section 
*of the act provides, that all the provisions of 
the act of June 30th, 1864 (which was the act 
under which the first series of seven-thirty 
notes was issued), in respect to forms, inscrip- 
tions, devices, and the printing, attestation, 
sealing, signing, and counterfeiting thereof, 
with such others as are applicable, shall ap- 
ply to the obligations issued under this act 
of 1S65. 

This remits us to the third statute to which 
I shall refer, and that is the act of June 30th, 
1864 (13 Stat. 218), in respect to the forms 
of the notes and the inscriptions and devices 
on them. This act of 1864 contains the gen- 
eral provision, that the secretary of the treas- 
ury may issue these treasury notes, bearing 
this rate of interest, seven and three-tenths 
per cent, and that he may dispose of them 
upon the best terms he can, for lawful money. 
Then, at the close of the sixth section, occurs * 
a provision, that the treasury notes authorized 
by the act to be issued by the secretary of 
the treasury "shall be in such form as the sec- 
retary shall direct, and shall bear the written 
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or engraved signatures of the treasurer of 
the United States and the register of the treas- 
ury, and shall have printed upon them such 
statements, showing the amount of accrued 
or accruing interest, and the character of the 
notes, as the secretary of the treasury may 
prescribe; and shall hear, as a further evi- 
dence of lawful issue, the imprint of the seal 
of the treasury department, to he made under 
the direction of the secretary of the treasury, 
as before directed." This provision is made 
applicable, by the act of 1S65, to the sealing 
and signing of the notes of the second series; 
and it requires, as a further evidence of the 
lawful issue of the notes— the genuine notes 
—those in fact issued— that they shall bear the 
imprint of the seal of the treasury depart- 
ment, to be made under the direction of the 
secretary of the treasury. The use of the 
expression, "as a further evidence of lawful 
issue," necessarily intends that what has been 
Just prescribed in respect to the imprint of the 
signatures of the. treasury and the register, 
and to the statement showing the amount of 
interest accrued or accruing and the charac- 
ter of the notes, shall be taken as evidence of 
lawful issue. 

On the point of the notes having printed 
upon them statements showing the amount of 
interest accrued or accruing, you will recol- 
lect that each note was issued with five cou- 
pons. The principal was payable in three 
years; and, the interest being payable semi- 
annually, five coupons were attached to each 
note, representing five instalments of interest, 
while the sixth instalment was to be payable 
without a coupon, when the principal should 
be payable, on the presentation of the note. 

As I have said to you, there are three ques- 
tions here involved— first, the reception of the 
notes marked C, by the government, from 
Jay Cooke & Co.; second, the payment there- 
for, by the government, to Jay Cooke & Co.; 
and third, whether the notes, if they were re- 
ceived from Jay Cooke & Co., had been pre- 
viously issued by the government. The first 
two questions I shall treat as one, they hav- 
ing been so treated by the counsel; and that 
is, whether the transaction alleged took place 
in fact between the officers of the sub-treas- 
ury here, and Jay Cooke & Co., in respect to 
these notes marked C. On that subject I have 
no instructions to give you, except to say that 
it is a simple question o^f fact for your deter- 
mination. You have heard the evidence and 
the discussions of counsel upon that branch of 
the case. There is no question of law in- 
volved in it. It is for the government to sat- 
isfy you, by preponderating evidence, that 
these C notes were, as is claimed in the dec- 
laration, received at the sub-treasury here, by 
the proper officer there, from some person rep- 
resenting Jay Cooke & Co., and were paid for 
by the United States to some person represent- 
ing Jay Cooke & do., in money or other valu- 
able consideration that was the property of 
the United States, representing the face of 
the notes and the accrued interest thereon. It 



is simply a question of fact, and on that p6int 
I charge you, in accordance with the defend- 
ants* request, that, in order to entitle the 
plaintiffs to recover, they must show that the 
eighteen notes produced on the trial, and 
marked C 1 to C IS, were the identical notes 
which were delivered by the defendants to the 
assistant treasurer of the United States. I 
charge you, further, that a delivery to the as- 
sistant treasurer of the United States takes 
place, when the notes are delivered to the 
proper officer acting under the authority of 
the assistant treasurer. 

I am also asked to instruct you, that, in or- 
der to entitle the plaintiffs to recover, they 
must also show that the eighteen notes 
marked C 1 to C 18, were delivered to the 
assistant treasurer between the 20th of Sep- 
tember and the 9th of October, 1867. The 
counts in the declaration are to the effect, that 
the first one of these notes, No. 6S,446, was 
delivered on the 21st of September, and the 
last one on the-Sth of October. Therefore, the 
dates stated in this request are according to 
the averments in the declaration, if the notes 
were ever received at all. There is no evi- 
dence on the subject as to when they were 
received, except as to times between the dates 
named in the request; but, the government 
must satisfy you that the declaration is 
proved, and that the C notes were received be- 
tween those dates. 

I am also requested to charge that, in order 
to entitle the plaintiffs to recover, they must 
further prove that the money paid to the de- 
fendants for the notes was the money of the 
United States. That is true. 

I shall now pass to the other branch of the 
case, and that is, whether these C notes were 
issued by the United States; because, if you 
find that, in point of fact, these C notes were 
not issued by the United States, then the plain- 
tiffs are entitled to recover, provided you also 
find that these C notes are the identical notes 
delivered to the government by Jay Cooke & 
Co., and for which the government gave to 
Jay Cooke & Co. the money alleged in the 
declaration. As has been remarked by the 
district attorney, the ultimate question in this 
case is, not whether the C notes are spuri- 
ous or genuine, or whether the K notes are 
spurious or genuine. That is a collateral ques- 
tion, and the whole investigation into the ques- 
tion whether the K notes are genuine, and 
whether the C notes are spurious, has been 
gone into as bearing upon the question, wheth- 
er the C notes were ever issued by the United 
States. 

I shall call your attention to some matters 
in connection with each branch of the ques- 
tion in regard to the issue of the notes. 
There is a class of evidence on this subject 
aside from any comparison between the C 
notes and the K notes. There is also a class 
of evidence that arises from a comparison of 
the C notes with the K notes, in reference to 
the question whether the two sets of notes 
were or were not printed from the same 
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plates; because, it is an argument in the case, 
urged by the government, and the challenge is 
accepted by the defence, that, if the C notes 
are shown to be spurious, and not to have been 
printed from any plates which the government 
of the United States used in printing notes 
which it issued, the presumption arises that 
the G notes were never issued by the United 
States. 

There are four points of view from which the 
genuineness or spuriousness of these notes 
may be considered. The C notes and the K 
notes are both of them spurious, or the C notes 
and the K notes are both of them genuine, or 
the C notes are genuine and the IC notes are 
spurious, or the K notes are genuine and the 
C notes are spurious. In considering the ques- 
tion, it undoubtedly is of assistance toward ar- 
riving at a determination whether one of two 
things is spurious, to be satisfied first whether 
the other of the two is genuine. In other 
words, it will assist you in determining 
whether or not the C notes are spurious, if you 
can determine first whether or not the K notes 
are genuine; because, you may be entirely sat- 
isfied that, if the IC notes are genuine, the G 
notes must be spurious. In other words, if 
you arrive at the conclusion that the K notes 
are genuine notes, it may follow in your judg- 
ment, as a necessary conclusion, that the O 
notes are spurious. As I have understood the 
course of the defence, from the evidence and 
the summing up, the deduction sought to be 
drawn from the evidence is, that the C notes 
are genuine notes, and were issued by the 
United States; but I have not understood the 
position to be taken by the defendants, that 
the K notes are spurious notes. It is, how- 
ever, for you, on the evidence, to pass upon 
this question. 

As I said before, it may be that, if you are 
satisfied that the K notes are genuine notes, 
you will conclude that the notes also cannot 
be genuine. On this point you will recollect 
the testimony of Mr. Casilear, when he was 
first on the stand, and afterwards when the 
books were produced, showing the commence- 
ment of the printing of the second series of 
notes on the 5th of March, 1865, two days 
after the passage of the act authorizing their 
issue. The effect of his testimony, if it is to 
be believed, is, that these notes of the second 
series were printed from three plates of four 
subjects each, plate 1, plate 2, plate 3, each 
with four subjects, that is, four notes on 
each plate. For the purpose of illustrating 
this matter, I have put into a tabular form 
what is testified to by one of the witnesses in 
regard to the check letters which he finds on 
the C notes and the K notes, it being as- 
sumed, for the purposes of this table, that the 
K notes were printed from three plates of 
four subjects each. The first plate, or plate 
1, 1 throw entirely out of view, because none of 
the thirty-six notes appear to have been print- 
ed on plate 1. Of the Iv notes, seventeen ap- 
pear to have been printed from the second 
plate, and one on the third plate. All of the 



O notes appear to have been printed from the 
second plate. The table shows plate 2 with 
four notes on it, and plate 3 with only one 
note on it, and that one the first note at the 
top of the plate. According to the testimony 
of the witnesses, the system of check letters 
adopted and used was this: The first note on 
the plate was lettered A, the second B, the 
third C, and the fourth D. But, with three 
plates of four notes each, each plate having 
these four letters, and these alone, on its four 
several subjects, it would be impossible to tell, 
from the face of a note, upon which one of the 
three plates a note with a given check letter 
was printed. Therefore, for the purpose of 
enabling it to be told on which one of the 
three plates a given note was printed, a small 
a was engraved underneath each one of the 
four several letters A, B, C, D, on the first 
plate; a small b was engraved underneath 
each one of the four several letters A, B, 0, 
D, on the second plate; and a small C was en- 
graved underneath each one of the four sev- 
eral letters A, B, 0, D, on the third plate. 
Locating the eighteen K notes and the eight- 
een C notes according to their large and small 
check letters, by the arrangement which 1 
have just explained, it appears that seven of 
the K notes have the check letter A with a 
small b under it, and were, therefore, printed 
from the first subject on the second plato. 
Four of the K notes have the check letter B 
with a small b under it, . and were printed 
from the second subject on the second plate. 
Three of the K notes have the check letter O 
with a small b under it, and were printed 
from the third subject on the second plate. 
Three of the K notes have the check letter 1> 
with a small b under it, and were printed from 
the fourth subject on the second plate. One 
of the K notes has the check letter A with -x 
small c under it, and was printed from the 
first subject on the third plate. 

I turn now to the C notes. Every one of 
them has either the check letter A with a 
small b under it, or the check letter B with a 
small b under it, there being eleven with A 
and a small b, and seven with B and a small 
B. The same system of interpretation that 
was applied to the Iv notes shows, that the 
eleven C notes which have A and a small b were 
printed from the first subject on second plate, 
and that the seven C notes which have B and 
a small b were printed from the second sub- 
ject on a second plate. But there is nothing 
to indicate that the plate from which the C 
notes were printed had upon it any but the 
two subjects. There is, however, incontro- 
vertible evidence that the K notes must have 
been printed from a second plate of four sub- 
jects, because there are notes marked K, with 
the several check letters A, B, G, ang D, and 
a small b under each of them, such small b 
indicating a second plate, and the four large 
letters A, B, C, and D indicating that such 
plate had upon it four subjects. 

There is another view of this matter, which, 
to your minds, may corroborate the testimony 
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of Mr. Casilear, that, in point of fact, these IC 
notes were printed from plates of four sub- 
jects each. You will recollect the testimony 
as to the notes being numbered consecutively 
in the treasury department. It is a fact, and 
is shown by this table, that every one of the 
K notes which was printed from the first sub- 
ject on a plate bears an odd number, that is, a 
number terminating with 1, 3, 5, 7, or 9; that 
every one of the K notes which was printed 
from the second subject on the plate bears an 
even number, that is, a number terminating 
with 0, 2, or 6; that every one of the K notes 
which was printed from the third subject on 
the plate bears an odd number, that is, a num- 
ber terminating with o or 7; and that every 
one of the K notes which was printed from 
the fourth subject on the plate bears an even 
number, that is, a number terminating with 2, 
4, or 6. Now, it is quite evident, that, if you 
have a plate of three subjects only, this uni- 
formity in respect to the" notes printed from 
the first and third subjects on the plate bear- 
ing always odd numbers, and those printed 
from the second subject on the plate bearing 
Always even numbers, could not be preserved, 
in a system of consecutive numbering; be- 
cause, you would require for each subject, 
alternately, even and odd numbers. Thus, 
beginning with number 1 for the first note 
printed from the first subject on the plate, the 
second note printed from that subject would 
be numbered 4, the third note 7, and so on. 
The notes printed from the second subject 
would be numbered 2, 5, S, and so on; and 
those printed from the third subject would be 
numbered 3, G, 9, and so on. These considera- 
tions apply to the question as to whether it is 
possible that the K. notes could have beea 
printed otherwise than from plates of four 
subjects each. 

As to the C notes, every one of them which 
has the check letter A. and thus purports to 
be printed from the first subject on a sec- 
ond plate, bears, as do the K notes which 
have the check letter A, au odd number, 
that is, a number terminating with 1, 3, 5, 
7, or 9; while every one of the C notes which 
has the check letter B, and thus purports 
to be printed from the second subject on a 
second plate, bears, as do the K notes which 
have the check letter B, an even number, 
that is, a number terminating with 0, 2, 4, 
or C. There is, therefore, this similarity be- 
tween both sets of notes— every note which 
has the check letter A bears an odd num- 
ber, and every note which has the check let- 
ted B bears an even number. There are 
none of the G notes which have a check let- 
ter G or a check letter D. This shows that 
none of them purport to have been printed 
from the third or the fourth subject on a 
plate. 

I shall allude to but one matter connected 
with each of the two classes of evidence to 
which I have referred. I shall first speak 
.of a matter which struck my mind with 
great force, as the evidence in respect to it 



was given on the trial, but which has not 
been alluded to by the counsel in summing 
up. Mr. Casilear testifies to the fact (and 
it is readily seen by an inspection of the 
notes themselves) that, on each one of the 
four K notes which are printed from the 
second subject on the second plate, namely r 
Kl, K9, Klo, and K18, the loop of the letter 
p in the word "Spinner"— the engraved sig- 
nature of the treasurer of the United States, 
which is required by law to be put on the 
notes— is brought down in such a manner 
that the dark line of the loop, as it passes 
through the border composed of stars, goes 
through the rays of a star, and divides them 
into two parts; whereas, on each one of 
the seven K notes which are printed from 
the first subject on the second plate, name- 
ly, K2, K5, KG, KS, K10, K16, and K17, the 
loop of the letter p in the word "Spinner"' 
does not cut or divide the rays of a star, 
but, on the contrary, the whole of such rays 
are clearly visible within the loop. There 
is a difference, therefore, in the position of 
the loop of such letter p, with reference to 
the rays of the star, between the K notes 
printed from the first subject on the second 
plate, and the K notes printed from the sec- 
ond subject on the second plate. Mr. Casi- 
lear also states, and it is plainly to be seen, 
that on every one of the eighteen G notes, 
whether it has the check letter A or the 
check letter B, the rays of the star are seen 
entire inside of the loop of such letter p, 
and are nowhere cut by the loop. It is for 
you to say what deductions you will draw 
from these facts, in respect to the question 
whether the C notes and the K notes were 
printed from the same plate or set of plates, 
irrespective of the question as to which of 
them are of the genuine issue. 

On the class of evidence which is directed 
to a comparison between the two sets of 
notes— what is to be seen in making .such 
comparison, and what deductions are to be 
drawn from what is seen, when the facts 
are presented in a clear and distinct form 
and collated— I shall allude to but one point. 
It is one which was commented upon by the 
district attorney. It has a bearing on the 
question, which, as I stated, you may decide 
to determine before approaching the subject 
of the issuing of the notes— the question as 
to whether the K notes are or are not gen- 
uine; because, if it is established to your 
satisfaction that the K notes are genuine, 
you may, perhaps, be led the more quickly 
to the solution of the question as to the gen- 
uineness of the C notes. 

It is testified, and the evidence is not con- 
tradicted, that every one of the K notes had 
appended to it, and forming a part of it, 
when it was issued by the treasury depart- 
ment, the five coupons to which your atten- 
tion has been called, and that the coupons 
on each note were numbered severally 1, 2, 
3, 4, 5 (and ^so numbered that number 1 
should be cut oft first, and the rest in sue- 
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cession, and number 5 last), and that each 
coupon was also numbered with the number 
of the note. The government has produced 
here, from the files of the department, the 
K notes which correspond in numbers with 
the C notes, and, in every case where any 
K note has not now attached to it coupons 
which formed an integral part of it when 
it was issued, the government has produced 
from the same files certain coupons which, 
it claims, make up, with the coupon or cou- 
pons now attached to the note, all the five 
coupons which ever belonged to it. One of 
the K notes has yet attached to it two cou- 
pons, others of the K notes have but one 
coupon attached, and still others have no 
coupon attached. Here are the notes and 
here are the coupons so produced— single 
coupons corresponding in numbers with the 
K notes and without duplicates; and it is 
testified that no duplicate coupons could be 
found, on searching, in the place where these 
coupons were found. Every one of the 
notes produced has upon it the coupon num- 
bered o, and no one of the O notes has upon 
it any other coupon. The loose coupons so 
produced must be applied to the one or the 
other of these sets of notes, if they belong 
to the one or the other. Some loose cou- 
pons numbered 5 are produced. In every 
instance where one is produced, it is found 
that the IC note which corresponds in num- 
ber with the number on such coupon, has 
not now attached to it any coupon number- 
ed o. But no one of such loose coupons 
numbered 5 can be regarded as belonging 
to any C note, because every G note has 
now upon it a coupon numbered 5. There- 
fore, whatever other conclusion you may 
come to, it is perfectly clear, if there was 
to each note one and only one coupon num- 
bered 5, that, as each of the C notes has 
upon it now a coupon numbered 5, the loose 
coupons numbered 5 which are now pro- 
duced must have belonged to some other 
notes than the C notes. When the govern- 
ment produces certain notes which were is- 
sued with coupons, and produces also loose 
coupons found in its possession, and when, 
if you apply such loose coupons to the K 
notes, the G notes are left each with only 
one coupon and with four other coupons un- 
accounted for, it is for you to say, as bear- 
ing on the question of the genuineness of 
the notes, what inference you will draw 
from any failure to account satisfactorily 
for the four coupons that are missing from 
the G notes. These considerations apply to 
the question of the genuineness of the K 
notes, as bearing, also, upon the question of 
the genuineness of the C notes. 

In this connection you will recollect the 
testimony of Mr. Gray, who states, that, on 
all the K notes which have now appended 
to them a coupon numbered 5, he finds the 
positions of the seal and of the figure 5 on 
such coupon, relatively to each other, to be, 
in all cases, the same, hy actual measure- 



ment. There is, by measurement, the same 
distance laterally between the figure 5 on 
every coupon numbered 5 that is now ap- 
pended to a K note, and the projected line 
of the seal on such note. In regard to the 
C notes, Mr. Gray says, that, in the whole 
eighteen (each of them having appended to 
it a coupon numbered 5), there is, by meas- 
urement, the same distance laterally be- 
tween every one of such coupons numbered 
5 and the projected line of the seal on the 
note. But he also says, that the distance 
between the line of the seal and the figure 5, 
on the coupon numbered 5 on the K notes, is 
over one-quarter of an inch greater than the 
like distance is on the G notes. It is for you. 
to say what conclusions you will draw from 
these facts. The rule of law in regard to 
the application of evidence of a circumstan- 
tial character, like much of that in the pres- 
ent case, is this: If, in respect to a certain 
theory, you find any one circumstance clear- 
ly proved that is utterly inconsistent with 
that theory, that fact is sufficient to destroy 
the theory entirely. If, in respect to any 
point of evidence that is of a circumstantial 
character, you are satisfied, by proof, of the 
existence of any one circumstance that is 
entirely inconsistent with any theory ad- 
vanced on either side in regard to either one 
of these two sets of notes, that theory must 
necessarily be regarded as unsound. This 
rule applies to every branch of the case 
where the evidence is circumstantial. 

The government has given certain evi- 
dence, by Mr. Meloy and Mr. Irwin, in re- 
spect to the sending out from the treasury 
department of certain notes which it claims 
were the K notes, with a view to show that 
such notes were in fact issued by the United 
States. Mr. Meloy, it is claimed, wrote the 
receipts and letters which accompanied sev- 
en of the notes, and sent out the receipts 
unsigned with the notes, and received back 
signed the receipts which are produced. Mr. 
Irwin, it is claimed, sent out receipts un- 
signed with all the rest of the notes except 
one, and received back such receipts signed. 
The note for which there is no receipt is, it 
is said, one which was sent, with others, 
to a person whose name is given, in exchange 
for other notes which had inadvertently 
been issued to his order. The act of issuing 
the notes was, under the statute, a physical 
act. The notes may be printed in the de- 
partment, from the genuine plates, and may 
be all ready to issue, and yet, if they are not 
in fact issued, they do not come within the 
statute. It is for the purpose of showing 
the physical act of issuing the notes, that 
the government has given the testimony to 
which I have referred. The United States 
are not bound to redeem any notes which 
were not in fact issued. There is no author- 
ity to retire the notes unless they were is- 
sued, as a physical fact. In addition to the 
evidence alluded to, the government has al- 
so given evidence in respect to the recording 
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and. numbering in a book, of every one of 
these notes, as it was issued— a book called 
the numerical register. It has also given 
evidence that no one of these notes that 
■were issued was ever duplicated in number. 
Mr. Irwin states, that the whole number of 
seven-thirty notes of the second series, of 
the denomination, of one thousand dollars, 
which was issued, was 1S0/272; that they 
were numbered consecutively from number 
1 to number 180,272, both inclusive; that, 
as far as he knows, no duplicate number was 
ever issued; and that no duplicate numbers 
ever came back to the department except 
the eighty alleged counterfeits, of which the 
eighteen in question in this suit constitute a 
part. In this connection, as bearing upon 
the question of the genuineness of the K 
notes (which question, as I stated before, 
you may deem it proper to approach first, in 
the consideration of the subject), you will 
not lose sight of the inquiry which I put 
to one of the witnesses, when I asked him 
to examine the numbers on the K notes and 
see if he could discover any marks of those 
numbers having been tampered Avith, ef- 
faced, obliterated, or mutilated in any man- 
ner, and he said he could not. 

I do not consider it necessary to detain 
you longer. It is for you to say whether 
any of these C notes were, iu fact, passed 
to the government by the defendants, and 
paid for by the government with its money; 
and, if so, whether such notes were ever is- 
sued by the United States. In determining 
the question, as to the issuing of the G 
notes, a satisfactory conclusion as to wheth- 
er such notes were printed from genuine 
plates, gotten up by the government will, 
undoubtedly, narrow the inquiry very much. 
A determination that such notes were print- 
ed from such genuine plates would lead to 
the conclusiou, prima facie, that, if such 
notes got into circulation in the community, 
they were probably issued by the govern- 
ment; and thus the burden of proof would 
bie thrown upon the government to show 
that they were not issued. 

But, after all, the whole case comes back 
to the question, whether the notes marked 
C were ever issued by the government. Up- 
on that question, I am requested by the 
■counsel for the defendants to charge you, 
that "the burden of proving that the eight- 
een notes in question, marked C 1 to C 18, 
;are not genuine obligations of the United 
States"— and by that must be understood 
obligations issued by the United States- 
crests upon the plaintiffs, and, if the evi- 
dence be insufiicient to establish the fact 
that such notes are not genuine obligations" 
—that is, obligations issued by the United 
States— "as aforesaid, the defendants are en- 
titled to a verdict." With the alteration 
which I have thus made in the wording of 
the request, I charge yoa that the proposi- 
tion is correct. 

I am also requested by the counsel for the 
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defendants to charge you, that, "in deter- 
mining whether the eighteen notes in ques- 
tion are genuine obligations, the jury are 
entitled to take into consideration the fact, 
that said notes were received as genuine 
by the assistant treasurer in Xew York, and 
passed through his hands, and the hands of 
other officials connected with the treasury 
department." I decline so to charge. The 
allegation in the declaration is, that the 
notes were "supposed to be genuine," by the 
assistant treasurer and his officers. The lan- 
guage of the request assumes a fact which 
it is not for the court to assert, that is, that 
the notes were "received as genuine." The 
averment of the declaration, that the notes 
were supposed to be genuine, is the extent 
to which the court has any right to make an 
assumption as a matter of fact. But, even 
if the notes were "received as genuine" by 
the assistant treasurer, that would not bind 
the government of the United States in any 
manner, if the notes were, in fact, not gen- 
uine. Nevertheless, you have the right to 
take into consideration the facts proved on 
this subject, as to the manner in which these 
notes were received and handled at the sub- 
treasury, and the manipulations they under- 
went at Washington, upon the question as 
to whether the C notes are spurious or gen- 
uine, as that question may bear upon the 
other question, as to whether they were or 
were not issued by the United States. But 
I decline to charge, as matter of fact, that 
the notes "were received as genuine;" and, 
even if it were so, it would not be of the 
slightest consequence in the case. Every- 
thing that took place is undoubtedly legiti- 
mate evidence, as bearing upon the question 
as to whether the notes are genuine notes, 
in the sense in which I have used the word 
"genuine"— that is. printed from the same 
plates from which notes issued by the Unit- 
ed States were printed. 

I am also requested by the counsel for the 
defendants to charge you, that, if the de- 
fendants honestly believed the notes in ques- 
tion to be genuine obligations issued by the 
United States, and, so believing, and in good 
faith, passed them to. the assistant treasurer 
of the United States, and the latter, under 
the like belief, and in good faith, received 
the notes, and paid for them, the plaintiffs 
are not entitled to recover, although the 
notes may not have been genuine obligations 
issued by the United States. I decline so 
to charge. 

If you shall fiud for the defendants, on 
any one of the three propositions which I- 
have stated, your verdict will be for the de- 
fendants; that is if the government has 
not satisfied you that the notes came from 
Jay Cooke & Co., you will find for the de- 
fendants; or, if the government has not sat- 
isfied you that it paid its money for the 
notes to Jay Cooke & Co., you will find for 
the defendants; or, if you shall fiud that 
these C notes were issued by the United 
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States, you will find for the defendants. 
You must find, by a preponderance of evi- 
dence, in favor of the plaintiffs, on all three 
of the propositions, to entitle them to your 
verdict. If you shall so find, your verdict 
will be for $23,G30.8S. 

The jury found a verdict for the plaintiffs, for 
$23,630.8$. 

[NOTE. Judgment being entered, the defend- 
ants brought a writ of error, and the circuit court 
affirmed the judgment of this court. Case No. 
3,178. On error the judgment of the circuit 
court was reversed by the supreme court, and the 
cause remanded, with directions to reverse the 
judgment of the district court and to award a 
venire de novo. 91 U. S. 389.] 



Case Wo. 14,855. 

UNITED STATES v. COOKE et al. 

129 Leg. Int. 221; i 1G Int. Rev. Kec. 143; 9 
Phila. 4G8: 5 Ain. Law T. 1GG.] 

District Court, E. D. Pennsylvania. Nov. 25, 
1871. 



Payment— Mistake — Fokgeo Signatuue — Laches. 

Where an officer of the United States paid a 
draft upon a forged signature, and more than six 
years afterwards suit was brought to recover the 
same from the banker, who had innocently col- 
lected the same: Held, the action not to be sus- 
tained. 

[Cited in The Innocenta, Case No. 7,050.] 

John K. Valentine and Aubrey H. Smith, 
for the United States. 

George D. Budd and John Clayton, for Jay 
Cooke & Co. 

Before CADWALADER, District Judge. 

Charles M. Colton. Asst. Surgeon U. S. 
Army, placed in the hands of Ira B. M'Vay 
& Co., bankers of Pittsburgh, a pay roll for 
collection, which M'Vay *fc Co. sent to Jay 
Cooke & Co., at Philadelphia. The latter 
firm received the money from Paymaster 
Riehe, June 24th, 18G3, transmitted it to 
M'Vay & Co., who paid it over to the sup- 
posed Colton. The order attached to the pay 
roll, and the endorsement were as follows: 

"Paymaster Major Taggart, U. S. Army 
will please pay to Messrs. Ira B. M'Vay & 
Co., or order, tha amount of the within roll. 
Charles M. Colton, Asst. Surgeon U. S. A. 

"Pay to Jay Cooke & Co., or order. Ira B. 
M'Vay & Co. 

"Jay Cooke & Co." 

Sometime in the year 1S09, it was discover- 
ed that the signature of Charles M. Colton 
was a forgery, and November 0th, 1SG9, suit 
was brought against Jay Cooke & Co. by the 
United States, to recover the amount of the 
pay roll. 

On the trial the learned judge charged the 
jury that the fact of the forgery was fully 
established, but that the case did not differ 
from the familiar one where an individual 
paid a check on the faith of the signature of 
the drawer, which subsequently proved to be 



a forgery. Under the directions of the court 
the jury rendered a verdict for the defend- 
ants. 

The counsel for the United States, having 
moved for a new trial, were heard January 
16th, 1S72, when the learned judge said that 
there were several interesting points in the- 
case, which might be discussed, but it was 
only necessary to say that the delay of more 
than six years which had elapsed was fatal 
to the claim of the United States— that all the 
cases required the utmost diligence on the- 
part of the drawee, a diligence analogous to 
that required in giving notice of the dishonor 
of commercial paper In this case had air 
individual been the plaintiff, the action would 
have been barred by the statute of limita- 
tions. He therefore refused the motion for a 
new trial. 



UNITED STATES (COOKE v.). See Case- 
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UNITED STATES v. COOKEXDORFEK. 

[5 Cranch, C. C. 113.1 1 

Circuit Court, District of Columbia. March 
Term, 1837. 

Recognizance— Forfeiture— How Remitted. 

After the term in which a recognizance has 
been forfeited, in a criminal case, the court can- 
not remit the forfeiture; but the president of 
the United States can, under the act of congress, 
of the 17th of June, 1812 [2 Stat. 7321. 

I Scire facias on a recognizance dated Jan- 
uary 12th, 1833, in the sum of $1,000, to be- 
, paid if Francis Dixon should not appear on 
[ the 13th of January, 1833, or should depart 
| from the court without its leave. The re- 
! cognizance was respited till March term, 
i 1833, and from that term till November term,. 
! 1835, when Dixon was called, and, not ap- 
I pearing, his default, and that of his surety, 
the defendant [Thomas Cookendorfer], were 
entered of record, and this scire facias was 
issued thereon returnable to March term, 
183G. A new capias was also issued against 
Dixon, returnable to the same term, and was 
returned non est. Neither the scire facias 
nor the recognizance states the offence with 
which Dixon was charged, or for which he 
was arrested; nor does it appear upon the- 
record in this case. 

Mr. Dandridge, for defendant) moved the- 
court to discharge the parties, principal and 
bail, from the obligation of this recogni- 
zance; and contended that this court has the- 
same power to remit the forfeiture that the 
court of exchequer has in England. The* 
ground of the motion is that since the for- 
feiture, the indictment, for the offences with 
which Dixon was charged, has been quashed 
by the court for the reasons stated in U. S.. 

i [Reported by Hon, William Cranch, Chief 
Judge.] 
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v. Cooly [Case No. 14,859], at March term, 
1S3G, which fact was conceded by the dis- 
trict attorney. 

Mr. Dandridge cited Davidson v. Taylor, 
12 Wheat [25 U. SJ 004; Rex v. Tomb, 10 
Mod. 278; Belither v. Gibbs, 4 Burrows, 
2118; Rex v. Spencer, 1 Wils. 315; 3 Petersd. 
Abr. 251, 356; Act Md. 1782, c. 42, § 2; Beers 
v. Haughton, 9 Pet. [34 XJ. S.] 35S. See, 
also, t Chit. Cr. Law, 300-303. 

THE COURT (MORSEIX, Circuit Judge, 
contra) was of opinion that after the term 
in which a recognizance has been forfeited, 
in a criminal case, they have no power to re- 
mit the forfeiture, and overruled Mr. Dan- 
dridge's motion, but recommended the case 
to the consideration of the president of the 
United States, who made this indorsement 
on the petition: "The indictment having 
been quashed, the recognizance ought not to 
be enforced. On that sole ground the re- 
mission is directed on payment of costs. M. 
A r . B." 



Case No. 14,857. 

UNITED STATES v. COOLIDGE et al. 

[1 Gall. 488.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1813.2 

Criminal Law— Offences against United States 
— Federal Jurisdiction. 

Whether the circuit court of the United States 
has jurisdiction over common law offences 
against the United States? 

[Cited in Henfield's Case, Case No. G,300; 
Bains v. The James & Catherine. Id. 756; 
Allen v. Blunt, Id. 217; U. S. v. New Bed- 
ford Bridge, Id. 15.S67; Re Metzger, Id. 9,- 
511. Cited in brief in McElrath v. Mcintosh, 
Id. 8,781.] 
[Cited in State v. Gaunt (Or.) 9 Pac. 5S; U. 
S. v. Marshall, G Mackey, 35.] 

[This was an indictment against Cornelius 
Coolidge and others for forcibly rescuing a 
prize.] 

Before STORY, Circuit Justice, and DAVIS, 
District Judge. 

STORY, Circuit Justice. The simple ques- 
tion is, whether the circuit court of the Unit- 
ed States has jurisdiction to punish offences 
against the United States, which have not 
been previously denned, and a specific punish- 
ment affixed, by some statute of the United 
States. I do not think it necessary, to con- 
sider the more broad question, whether the 
United States, as a sovereign power, have en- 
tirely adopted the common law. This might 
lead* to very elaborate inquiries, and the pres- 
ent question may well be decided, without en- 
tering upon the discussion. I admit in the 
most explicit terms, that the courts of the 
United States are courts of limited jurisdic- 
tion, and cannot exercise any authorities, 

i [Reported by John Gallison, Esq.] 

2 [Reversed in 1 Wheat. (14 U. S.) 415.] 



which are not confided to them by the consti- 
tution and laws made in pursuance thereof. 
But I do contend, that when once an au- 
thority is lawfully given, the nature and ex- 
tent of that authority, and the mode, in which 
it shall be exercised, must be regulated by the 
rules of the common law. In my judgment, 
the whole difficulty and obscurity of the sub- 
ject has arisen from losing sight of this dis- 
tinction. Whether the common law of Eng- 
land, in its broadest sense, including equity 
and admiralty, as well as legal doctrines, be 
the common law of the United States or not, 
it can hardly be doubted, that the constitu- 
tion and laws of the United States are predi- 
cated upon the existence of the common law. 
This has not, as I recollect, been denied by 
any person, who has maturely weighed the 
subject, and will abundantly appear upon the 
slightest examination. The constitution of 
the United States, for instance, provides that . 
"the trial of all crimes, except in cases of im- 
peachment, shall be by jury." I suppose that 
no person can doubt, that for the explanation 
of these terms, and for the mode of conduct- 
ing trials by jury, recourse must be had to 
the common law. So the clause, that "the 
judicial power shall extend to all cases in law 
and equity arising under the constitution," 
&e. is inexplicable, without reference to the 
common law; and the extent of this power 
must be measured by the powers of courts of 
law and equity, as exercised and established 
by that system. Innumerable instances of a 
like nature may be adduced. I will mention 
but one more, and that is in the clause pro- 
viding, that the privilege of the writ of habeas 
corpus shall not be suspended, unless when 
in cases of rebellion or invasion the public 
safety may require it. What is the writ of 
habeas corpus? What is the privilege which 
it grants? The common law, and that alone, 
furnishes the true answer. The existence, 
therefore, of the common law is not only 
supposed by the constitution, but is appealed 
to for the construction and interpretation of 
its powers. 

There can be no doubt, that congress may, 
under the constitution, confide to the circuit 
court jurisdiction of all offences against the 
United States. Has it so done? The judicial 
act of 24th of September, 1789, c. 20, § 11 [1 
Stat. 7S], provides, that the circuit court 
"shall have exclusive cognizance of all crimes 
and offences cognizable under the authority 
of the United States, except where that act 
otherwise provides, or the laws of the United 
States shall otherwise direct, and concurrent 
jurisdiction with the district courts of the 
crimes and offences cognizable therein." No 
subsequent act has narrowed the jurisdiction; 
it remains therefore in full operation. The 
jurisdiction is not, as has sometimes been sup- 
posed in argument, over all crimes and of- 
fences specially created and defined by stat- 
ute. It is of all crimes and offences "cog- 
nizable under the authority of the United 
States," that is, of all crimes and offences, to 
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which by the constitution of the United 
States, the judicial power extends. The juris- 
diction could not, therefore, have been given 
in more broad and comprehensive terms. 

The court then having complete jurisdiction. 
the next point will he to ascertain, what are 
<-rimes and offences against the United States. 
And here I contend, that recourse must be 
had to the principles of the common law, taken 
in connexion with the constitution, in order to 
fix the definition, precisely as in other laws 
of congress, we resort to the rules of the com- 
mon law to give them an interpretation. For 
instance, congress has provided for the pun- 
ishment of murder, manslaughter and per- 
jury, under certain circumstances; but it has 
no where defined these crimes. Yet no dout>t 
is ever entertained on trials, that the expla- 
nation of them must be sought and exclu- 
sively governed by the common law; and up- 
on any other supposition, the judicial power 
of the United States would be left, in its ex- 
ercise, to the mere arbitrary pleasure of the 
judges, to an uncontrollable and undefined 
discretion. Whatever may be the dread of 
the common law, I presume, that such a des- 
potic power could hardly be deemed more 
desirable. The necessity and propriety of 
this principle will be rendered still more ap- 
parent upon a further consideration. There 
are a great variety of cases arising under the 
laws of the United States, and particularly 
those which regard the judicial power, in 
which the legislative will cannot be effectuat- 
ed, unless by the adoption of the common 
law. Many cases may be governed by the 
laws of the respective states; but still whole 
classes remain, which cannot be thus dis- 
posed of. For example, in Massachusetts no 
courts of equity exist, and consequently no 
recognition of the principles or practices of 
equity, as contradistinguished from law. 
How then shall a suit iu equity pending in 
the circuit court for that district be managed 
or decided? There is no law of the United 
States, which provides for the process, the 
pleadings, or the principles of adjudication. 
By what rules then shall the court proceed? 
Certainly all reasoning and all practice pro- 
nounce, by the rules of equity recognised and 
enforced in the equity courts of England. 
The illustration is yet more decisive, as to 
causes of admiralty and maritime jurisdic- 
tion; for these exclusively belong to the Unit- 
ed States, and nothing in the laws or prac- 
tice of the respective states can regulate the 
proceedings or the principles of decision. In 
my judgment, nothing is more clear, than 
that the interpretation and exercise of the 
vested jurisdiction of the courts of the United 
States must, in the absence of positive law, be 
governed exclusively by the common law. 

I would ask then, what are crimes and of- 
fences against the United States, under the 
construction of its limited sovereignty, by the 
rules of the common law? Without pretend- 
ing to enumerate them in detail, I will venture 
to assert generally, that all offences against 



the sovereignty, the public rights, the public 
justice, the public peace, the public trade and 
the public police of the United States, are 
crimes and offences against the United States 
From the nature of the sovereignty of the 
United States, which is limited and circum- 
scribed, it is clear that many common law 
offences, under each of these heads, will still 
remain cognizable by the states; but when- 
ever the offence is directed against the sov- 
ereignty or powers confided to the United 
States, it is cognizable under its authority. 
Upon these principles and independent of any 
statute, I presume that treasons, and conspira- 
cies to commit treason, embezzlement of the 
public records, bribery and resistance of the 
judicial process 1 , riots and misdemeanors on 
the high seas, frauds and obstructions of the 
public laws of trade, and robbery and embez- 
zlement of the mail of the United States, 
would be offences against the United States. 
At common law, these are clearly public of- 
fences, and when directed against the United 
States, they must upon principle be deemed 
offences against the United States. If then 
it be true, that these are offences against the 
United States, and the circuit court have cog- 
nizance thereof, does it not unavoidably fol- 
low, that the court must have a right to pun- 
ish them? In my judgment no proposition of 
law admits of more perfect demonstration. 
To suppose a power in a court to try an of- 
fence, and not to award any punishment, is 
to suppose, that the legislature is guilty of 
the folly of promoting litigation without ob- 
ject, and prohibiting acts, only for the purpose 
of their being scoffed at in the most solemn 
manner. If, therefore, it authorize a trial of 
an offence, it must be deemed to authorize the 
court to render such a judgment, as the guilt 
or innocence of the party may require. As to 
civil actions, the application of the principle 
has never admitted a doubt; yet in no in- 
stance, that I recollect, is the form or the sub- 
stance of the judgments prescribed by any 
law. These judgments, however, must un- 
avoidably differ, not only in different actions, 
but in the same action, according to the nature 
of the claims and the pleadings of the parties. 
It is no answer, to say, that the laws of the 
states will govern in such cases; for these are 
not always applicable, as suits may be brought 
in the United States courts, which are not cog- 
nizable by state courts; as for instance, equity 
and admiralty causes. And further, no such 
general and universal adoption of the practice 
or laws of the states has been authorized by 
congress, or sanctioned by the courts of the 
United States. The invariable usage of these 
courts has been, in all cases not governed by 
state laws, to regulate the pleadings and pro- 
nounce the judgment of the common law. 
When I speak here of the common law, I use 
the word in its largest sense, as including 
the whole system of English jurisprudence. 
For the same reason, therefore, that governs 
in civil causes, I hold that the cognizance of 
offences includes the power of rendering a 
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judgment of punishment, when the guilt of 
the party is ascertained by a trial. 

But it may be asked, what punishment shah 
be inflicted? The common law affords the 
proper answer. It is a settled principle, that 
where an offence exists, to which no specific 
punishment is affixed by statute, it is pun- 
ishable by fine and imprisonment. This is so 
invariably true, that, in all cases, where the 
legislature prohibit any act without annexing 
any punishment, the common law considers 
it an indictable -offence, and attaches to the 
breach the penalty of fine and imprisonment. 
Com. Dig. "Indictment," D; S Coke, 60b; 2 
Inst 131; Bac. Abr. "Fine," D. I have no 
difficulty in saying, that the same rule must be 
held to exist here, for the same reason that 
it is adopted there. If, therefore, treason had 
been left without punishment by the act of 
congress, I have no doubt, that the punish- 
ment by fine and imprisonment must have 
attached to the offence. 

Upon what ground the common law can be 
referred to, and made the rule of decision in 
criminal trials in the courts of the United 
States, and not in the judgment or punish- 
ment, I am at a loss to conceive. In criminal 
cases, the right of trial by jury is preserved, 
but the proceedings are not specifically regu- 
lated. The forms of the indictment and plead- 
ings, the definition and extent of the crime, in 
some cases the right of challenge, and in all 
the admission and rejection- of evidence, are 
left unprovided for. Upon what ground then 
do the courts apply in such cases the rules of 
the common law? I can perceive no correct 
ground, unless it be, that the legislature have 
constantly had in view the rules of the com- 
mon law, and deemed 'their application in 
casibus omissis peremptory upon the courts. 
The privilege of the writ of habeas corpus is 
so high and interesting, that it has become a 
prominent article in the constitution; and the 
judicial act of the 24th of September, 1789, 
c. 20, § 14, has authorized the courts of the 
United States, and the judges thereof, to is- 
sue that writ. . But if nothing more could be 
done under it, 'than the legislature have ex- 
pressly provided, it would be a mere dead let- 
ter for its most important purposes. It is only 
by engrafting on the authority of the statute 
the doctrines of the common law, that this writ 
is made the great bulwark of the citizen 
against the oppressions of the government. 
I might enforce the view, which I have al- 
ready taken of this subject, by an examina- 
tion in detail of the organization and exercise 
of the judicial powers of the courts of the 
United States, with reference to their equity, 
admiralty, and legal jurisdiction; but it can- 
not be necessary. If I am right in the posi- 
tions, which I have already assumed and ex- 
plained, there is an end of the question, which 
has been submitted. If I am wrong, the error 
is so fundamental, that I cannot hope to reach 
its source by any merely illustrative process. 

The result of my opinion is: 1. That the cir- 
cuit court has cognizance of all offences 
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against the United States. 2. That what 
those offences are, depends upon the common 
law applied to the sovereignty and authorities 
confided to the United-States. 3. That the 
circuit court, having cognizance of all offences 
against the United States, may punish them by 
fine and imprisonment, where no punishment 
is specially provided by statute. I have con- 
sidered the point, as one open to be discussed, 
notwithstanding the decision in U. S. v. Hud- 
son (February term, 1812 [7 Cranch (11 U. S.> 
32]), which certainly is entitled to the most 
respectful consideration; but having been 
made without argument, and by a majority 
only of the court, I hope that it is not an im- 
proper course to bring the subject again in 
review for a more solemn decision, as it is not . 
a question of mere ordinary import, but vitally 
affects the jurisdiction of the courts of* the 
United States; a jurisdiction which they can- 
not lawfully enlarge or diminish. I shall sub- 
mit, with the utmost cheerfulness, to the judg- 
ment of my brethren, and if I have*hazarded 
a rash opinion, I have the consolation to know,, 
that their superior learning and ability will 
save the public from an injury by my error. 
That decision, however broad in its language, 
has not, as I conceive, settled the question 
now before the court, so far as it respects of- 
fences of admiralty and maritime jurisdiction. 
The constitution has given to the judicial 
power of the United States the jurisdiction 
as "to all cases of admiralty and maritime ju- 
risdiction," and this jurisdiction of course 
comprehends criminal, as well as civil suits. 
The admiralty is a court of extensive criminal, 
as well as civil jurisdiction, and has imme- 
morially exercised both. At least no legal 
doubt -of its criminal authority has ever been 
successfully urged. By the law of the ad- 
miralty, offences, for which no punishment is- 
specially prescribed, are punishable by fine 
and imprisonment (see Clarke, Praxis Adin. 
tit. 00, sub finem); and as offences of ad- 
miralty jurisdiction are exclusively cognizable- 
by the United States, it follows that all such 
offences are offences against the United 
States. We have adopted the law of the ad- 
miralty in all civil causes cognizable by the 
admiralty: must it not also be adopted in of- 
fences cognizable by the admiralty? It will 
perhaps be said, that express jurisdiction is 
given in civil cases of admiralty jurisdiction, 
but not in criminal eases. This is true in 
terms; but I 'contend, that criminal cases are- 
necessarily included in the grant of cogni- 
zance of all "crimes and offences cognizable 
under the authority of the United States;" 
for crimes and offences within the admiralty 
jurisdiction are not only cognizable, but cog- 
nizable exclusively under the authority of the 
United States. And congress, in punishing- 
certain offences upon the high seas, which are 
neither piracies nor felonies, have undoubted- 
ly acted upon the conviction, that such of- 
fences were of admiralty and maritime juris- 
diction. See Act Sept. 24, 1789, c. 20, §§ 12, 
13, 16, 17, etc. Whatever room, therefore, 
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there may be for doubt, as to what common 
law offences are offences against the United 
States, there can be none as to admiralty 
offences. If this be true, then the reasoning, 
which I have before urged, applies in its full 
force, and I will not take up time in repeating 
it. On the Avhole, my judgment is, that all 
offences within the admiralty jurisdiction are 
cognizable by the circuit court and in the ab- 
sence of positive law are punishable by fine 
and imprisonment. 

See 4 Bl. Gomm. 5, 44, 268; 2 Browne, Civ. 
& Adm. Law. 

DAVIS, District Judge, did not concur, with 
a view to bring the question solemnly before 
the supreme court; so it was certified to the 
supreme court, as upon a division of the 
judges. 

NOTE Reversed by supreme court. 1 Wheat. 
[14 U. S.] 415. See. also, U. S. v. Hudson, 7 
Cranch [11 U. S.] 32. But see the judgment, 
where the point seems left still unsettled. The 
attorney general declined arguing the case, be- 
cause he considered the point as decided in IT. S. 
y. Hudson. The majority of the court were will- 
ing to hear the argument, but no counsel appear- 
ed for the defendant. The decision was reversed 
on the authority of the case in 7 Cranch [11 U. 
S.J. See, also, U. S. v. Bevans, 3 Wheat. [16 
U. S.] 336; U. S. v. Wiltberger, 5 Wheat. LIS 
U. S.] 76; Smith v. Jackson LCase No. 13,064]. 
See 1 Kent, Comin. 334^-343. 
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UNITED STATES v. COOLIDGE. 
[2 Gall. 364.3 i 

Circuit Court, D. Massachusetts. May Term, 
1815. 

Witness— Refi-sal to be Sworn*- Tiual — Dis- 
charging Jury— Indictment— Witness 
not Sworn— Affidavit. 

1. One, who was not a Quaker, heing called 
as a witness, and refusing to be sworn, on the 
ground of conscientious scruples arising from a 
declaration formerly made, was committed for a 
contempt, the liberty to affirm being strictly con- 
fined to Quakers by the laws and practice of 
Massachusetts. 

[Cited in Donahoe v. Richards, 3S Me. 412; 
Com. v. Willed, 22 Pick. 477.] 

2. The court has power to discharge the jury 
empanelled to try the issue in a criminal cause, 
whenever it is necessary for the purposes of jus- 
tice—and there is no exception of capital cases. 

[Cited in Com. v. Fells, 9 Leigh (Va.) 616; 
Dobbins r. Strte. 14 Ohio St. 500; Mahala 
v. State, 10 Yerg. 536; People v. Brickner 
(O. & T.) 15 N. y. Supp. 529, 530; State v. 
Davis, 31 W. Va. 393, 7 S. E. 26; State y. 
McCoy, 14 N. H. 365; State v. Shuchardt, 
18 Neb. 457, 25 K. W. 723 ; State v. 
Walkei,26Ind. 353.] 

3. The grand jury having received testimony 
of a person not under oath, the indictment was 
quashed, as irregularly found. 

[Cited in U. S. v. Parrington. 5 Ped. 346: U. 

S. v. Haynes, 29 Fed. 697.] 
[Cited in Low's Case, 4 Greenl. 440; Mackin 

v. People, 115 111. 315, 3 N. E. 225; People 

v. Lauder, 82 Mich. 151, 46 N. W. 969; 

State v. Dayton, 23 N. J. Law, 57. Cited 

i [Reported by John Gallison, Esq.] 



in brief in State v. Ward, 64 Me. 548. Cited 
in Washburn v. People, 10 Mich. 394.] 
4. In every case of a motion to the court for a 

cassetur, the facts, on which it is grounded. 

must be proved by affidavit. 

This was an indictment, found at the May 
term, 1813, for shipping on board of a ves- 
sel, called the Morauda, fifty barrels of rye 
flour, with intent to transport the same to 
Halifax, during the war, contrary to the sec- 
ond section of the act of 6th of July, 1812, c. 
129 [2 Stat. 779]. In the course of the trial, 
William R. Lee, Jr. who was called as a wit- 
ness on the part of the government, declined 
taking the oath usually administered to wit- 
nesses, but oft'eied to affirm. When ques- 
tioned by the court, he stated, that though 
he was not one of the religious sect usually 
called Quakers, yet he had conscientious 
scruples as to the taking of an oath, in conse- 
quence of a solemn declaration, which, on 
some former occasion, he had voluntarily 
made, not thereafter to take an oath. He was 
informed by the court, that the permission to 
affirm was strictly confined to those of the 
Society of Friends; that the law was per- 
emptory, and (hat, however unwilling the 
court might be to adopt so harsh a measure, 
if he persisted in refusing to be sworn, and 
the attorney of the United States should not 
consent to waive his rights, it w T ould become 
necessary to commit him for a contempt. 

The district attorney, after attempting to 
proceed without Lee's testimony, and finding 
that, without it, certain papers, material to 
the prosecution, could not be identified, mov- 
ed for a commitment. 

THE COURT then ordered a process of 
commitment, which was issued accordingly. 2 
F. Blake, for Coolidge, moved the court to 
advise the district attorney to a nolle prose- 
qui, on the ground that the trial could not 
proceed— but THE COURT replied, that it 
was not their practice in any case to advise 
or control the district attorney in this re- 
spect. 

The district attorney then moved the court 
to discharge the jury, and that the cause 
should remain for trial at a future day. 

F. Blake, opposed this motion. He admit- 
ted, that there were extreme cases, in which 
the court had power to withdraw a juror, and 
continue the cause; but he contended, that in 
no case had this ever been done on the mo- 
tion of the government, when on a criminal 
trial it was deprived of evi'dence from some 
unforeseen accident. Had the tables been 
turned, and had one of the witnesses on be- 
half of the accused secretly withdrawn him- 
self, no delay or indulgence could have been 
granted on this account. 

Before STORY, Circuit Justice, and DA- 
VIS, District Judge. 



2 He was again brought into court in the after- 
noon, and still refusing to testify, was recommit- 
ted, but shortly after addressing a letter to the 
court, in which he declared his readiness to obey 
the order of the court, he was discharged from 
custody. 
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STORY, Circuit Justice.— The question is 
simply tins: A party is ou trial before a 
jury, and a circumstance occurs, which will 
occasion a total failure of justice if the trial 
proceed; have the court, in such an emer- 
gency, power to withdraw a juror V It has 
been stated from the bar that, in capital 
<;ases, the court have not this power; but in a 
■case in Foster's Crown Law, and in several 
other cases, it has been held, that they have. 
In misdemeanors, there is certainly a larger 
-discretion, and until the cases just mention- 
ed, capital trials were generally supposed to 
be excepted. It is now held, that the discre- 
tion exists in all cases, but is to be exercised 
only in very extraordinary and striking cir- 
cumstances. Were it otherwise, the most 
unreasonable consequences would follow. 
Suppose, that in the course of the trial the 
-accused should be reduced to such a situa- 
tion, as to be totally incapable of vindicating 
himself;— shall the trial proceed, and he be 
condemned? Suppose a juryman taken sud- 
denly ill, and incapable of attending to the 
cause; shall the prisoner be acquitted? Sup- 
pose that this were a capital case, and that, 
in the course of the investigation, it had 
clearly appeared, that on Lee's testimony de- 
pended a conviction or an acquittal; would it 
be reasonable that the cause should proceed? 
Lee may, perhaps, during the term, be will- 
ing to testify. Under these circumstances, 
I am of opinion, that the government is not 
bound to proceed, but that the case be sus- 
pended until the close of the term, that we 
may see, whether the witness will not con- 
sent to an examination. 

On a subsequent day of the term, F. Blake 
moved that the indictment be quashed, be- 
-cause the grand jury, w T ho found the bill, re- 
ceived the testimony of Lee, who was a mate- 
rial witness for the government, without 
oath, he not being a Quaker; and to prove 
the fact, on which this motion was ground- 
ed, he offered Lee as a witness. 

BY THE COURT.— This motion must be 
supported by affidavit. We cannot receive 
evidence of matter of fact, in support of a 
motion to quash, otherwise than in writing, 
as there would not then appear on record any 
ground for the exercise of the discretion of 
the court. Coolidge must also himself make 
affidavit, that" he believes the fact to be as 
stated. 
• The affidavits were produced accordingly. 

The district attorney read the affidavits of 
the marshal and his deputy, stating, that they 
recollected Lee to have been present among 
the witnesses for the government, at the 
term at which the indictment was found, and 
were strongly impressed, that he was sworn; 
*but they could not say positively, that he 
held up his hand, a 

3 This is the usual ceremony of taking an oath 
in Massachusetts. 



BY THE COURT.— Lee's affidavit is direct 
and positive, as to a fact, of which he could 
not be ignorant. The counter affidavits are 
merely of impressions. The court must be 
governed by the rules of evidence, and the 
facts must therefore be taken to be as stated 
by Lee. Of the law arising upon these facts 
there can be no doubt. The grand jury is 
the great inquest between the government 
and the citizen. It is of the highest im- 
portance, that this institution be preserved in 
its purity, and that no citizen be tried, until 
he has been regularly accused by the proper 
tribunal. Every indictment is subject to the 
control of the court, and this indictment, 
having been found irregularly, and upon the 
mere statement of a witness without oath, 
which was not evidence, a cassetur must be 
entered. 4 

NOTE It was ordered by the court, that in 
future a record should he kept of every witness 
sworn to go before the grand jury, and that the 
foreman should also return a list of the witnesses 
examined. 
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UNITED STATES v. COOLY. 

[4 Crunch, C. C. 707.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

Gaming— Fauo Bank— Indictment. 

An indictment, under the penitentiary act for 
the District of Columbia [4 Stat. 448], for keep- 
ing a Jfaro-table, must charge the offence either 
to be the keeping of a common gaming-table, or 
must positively cluirge it to he the keeping of a 
faro-bank; not "a gaming-table called a faro- 
hank." 

[Cited in TJ. S. v. Ringgold. Case No. 10,167; 
Marcus v. U. S., Id. 9.062a.] 

The indictment charged that the defend- 
ant [Azariah Cooly] "on the first day of 
April, 1835, with force and arms, at the 
county aforesaid, did keep a certain gaming- 
table called a faro-bank, against the form of 
the statute," &c. 

Mr. Dandridge, for the defendant, moved 
the court to quash the indictment, because 
it was too uncertain, and did not describe 
the offence stated in the statute. The first 
section of the penitentiary act of the 2d of 
March, 1831 [4 Stat. 448], enacts that every 
person, who shall be convicted, in any court 
in the District of Columbia, of any of the 
offences enumerated, and, among others, of 
the offence "of keeping a faro-bank or other 
common gaming-table,'* shall be sentenced 
to suffer punishment by imprisonment and 
labor for the time and times thereinafter de- 
scribed, in the penitentiary of the District 
of Columbia. And by the twelfth section it 
is enacted, that every person duly convicted 

* See Rex v. Bridgewater & T. Canal Co., 7 
Barn. & C. 514. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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"of keeping a faro-bank or gaming-table, 
shall be sentenced to suffer imprisonment 
and labor for a period not less than one 
year, nor more than five years." Thus, the 
first section refers to the twelfth to ascer- 
tain the duration of the punishment of the 
offence described in the first. The first de- 
scribes the offence; the twelfth limits the 
time of imprisonment and labor. In U. S. 
v. Smith [Case No. 16,3281, at November 
term, 1833, this court decided that the first 
section describes the offence, and the twelfth 
ascertains the duration of the punishment, 
and that both sections must be construed to- 
gether; and that the punishment mentioned 
in the twelfth is to he applied to the offence 
described in the first. The offence described 
in the first section is the keeping of a "faro- 
bank or other common gaming-table." The 
indictment does not charge the keeping of a 
common gaming-table, nor of keeping a faro- 
bank; but of keeping "a gaming-table called 
a faro-bank." All the circumstances named 
in the statute as constituting the offence 
must be stated in the indictment. It is not 
sufficient to charge it as contra formam stat- 
ute 1 Chit. Or. Law, 282; Craven's Case, 
Russ. & R. 14, where, in an indictment upon 
the statute against stealing hank-notes, the 
offence charged was stealing a certain note 
commonly called a hank-note; and it was 
held to be insufficient, and was quashed. 

Mr. Key, contra. The twelfth section does 
not require the word "common;" and the 
court would instruct the jury, upon a # count 
omitting the word "common," that they 
must be satisfied by the evidence that it was 
a common gaming-table. The indictment 
charges the defendant with keeping a faro- 
bank, which is clearly within the statute. 
A thing is what it is commonly called. To 
say that the defendant kept a gaming-table 
called a faro-bank, is to say that he kept a 
faro-bank. It is not necessary to use other 
words than those of the statute. Com. v. 
Arnold, 4 Pick. 251: Brown v. Com., 8 Mass. 
59; People v. Holbrook, 13 Johns. 90; U. S. 
v. Bachelder [Case No. 14,4901; s. c, 6 
Wheeler, Abr. 34. If there are two statutes 
in pari materia, it is sufficient to take the 
words of either. So of two sections in the 
same statute. 

Mr. Dandridge, in reply, cited U. S. v. 
Bachelder, 6 Wheeler, Abr. 33. 

THE COURT (nem con.) quashed the in- 
dictment, being of opinion that the indict- 
ment must charge the offence either to be 
the keeping of a common gaming-table, or 
must positively charge it to be the keeping 
of a faro-bank, not merely a gaming-table 
called a faro-bank. 

THRUSTOX, Circuit Judge, suggested that 
it would be better to charge it as the keep- 
ing of a faro-bank, the same being a com- 
mon gaming-table. In a subsequent case 
against McCormick, at this term, for keep- 
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ing "a certain public gaming-table called a 
faro-bank/* the indictment was quashed, on 
the authority of Cooly's Case. 

[See Case No. 17,220.^ 



Case JSTo. 14,860. 

UNITED STATES v. COONS. 

[1 Bond, 1.] i 

Circuit Court, S. D. Ohio. Feb. Term, 1S5G. 

Perjcky— Requisites for Conviction*— Vahi.o:ce 
— Authority to Administer Oatii— Con- 
fessions — Evidence — Record. 

1. To convict of the crime of perjury, under 
section 13 of the act of congress of March 3, 
1825 [4 Stat. 138], it must be shown by evidence 
that the defendant was sworn; that he was 
sworn in a case, matter, hearing, or other pro- 
ceeding, where an oath or affirmation is re- 
quired to be taken or administered under or bv 
any law tr laws of the United States, and Hint 
he "knowingly and willingly" swore to that 
which was false. 

2. Under an indictment for this offense, the 
prosecution must stablish, by proof, that the 
oath was administered to the defendant bv the 
person named in the indictment; that such per- 
son had authoiity to administer the oath, oiul 
that the defendant swore, with a wicked and 
corrupt intent, willfully false in regard to the 
matters alleged in the indictment to be untrue. 

3. The statements of a defendant, which are 
made the basis of a charge of perjury, must be 
disproved by two witnesses, or one witness and 
corroborating circumstances. 

4. Any discrepancy between what the de- 
fendant swore to. and what is set out in the in- 
dictment as having been sworn to by him, is 
fatal. 

5. A commissioner for Ohio and Indiana, ap- 
pointed by the circuit court of the United States 
in Indiana, to take depositions in a case pending 
•in said court, has authority to administer an 
oath under the laws of the United States. 

6. Confessions of a prisoner should be cau- 
tiously received. 

7. The proper evidence of the pendencv of a 
suit is the record of the court. 

[This was an indictment agaiust Nathan 
Coons, charging him with the crime of com 
mining perjury in falsely swearing to a det 
osition.] 

John O'JS'eal, U. S. Dist. Atty. 
Thomas Ewing, for defendant. 

LEAVITT, District Judge (charging jury). 
The defendant in this case is indicted for per- 
jury, under section 13 of the act of congress, 
approved March 3, 1825, which reads as fol- 
lows: *Tf any person in any case, matter, hear- 
ing, or other proceeding, when an oath or af- 
firmation shall he required to be taken or ad- 
ministered under or by any law or laws of the 
United States, shall, upon the taking of such 
oath or affirmation knowingly and willingly 
swear or affirm falsely, every person so of- 
fending shall be deemed guilty of perjury," 
etc. 



i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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The indictment contains one count where- 
in the defendant is charged with committing 
perjury on January 18, 1S55, at Cincinnati, 
in the state of Ohio, by swearing to a depo- 
sition before Alexander H. McGuffey, a com- 
missioner for Ohio and Indiana, who had 
been appointed as such on December 29, 
1854, by the circuit court of the United 
States, in the state of Indiana, to take said 
deposition, to be used in a case then pend- 
ing in said coxirt, wherein Benjamin A. Earl 
was plaintiff, and the Madison Insurance 
Company was defendant. The indictment al- 
leges that the defendant, Nathan Coons, tes- 
tified in said deposition, among other things, 
"that Adams Chapin and Lyman Cole, and 
Filley & Chapin, in the month of December, 
1851, and about the first of the month of Jan- 
uary. 1S52, had only a few sides of sole 
leather in their store, on Pearl street, in 
Cincinnati, and that they did not then have 
a great deal of stock on hand, and that about 
that time he was all through their said store 
and manufactory, in said city, and they then 
had little stock of any kind on hand; that 
they had a small quantity of red sole leather 
and sheep-skin, but very little of either; that 
about December 12, 1S51, Filley, one of said 
firm of Filley & Chapin, told him to fill up 
two boxes, w T hich were standing in said man- 
ufactory, with leather chips; that he did so, 
and that when they were so filled, the said 
Filley nailed the lids on them and marked 
on them "Kip Boots, No. 1," and the letter 
"C," and "Louisville, Ivy.;*' that another per- 
son had already filled two other boxes with 
leather chips, and also filled two more at the 
time he filled the two boxes at Filley's re- 
quest, and that when he left the store the 
said Filley was engaged in nailing up the 
boxes so filled; that about January 1, 1852, 
he saw all of these boxes put on board the 
steamboat "Martha Washington," while she 
was lying at the Cincinnati wharf, prior to 
her departure on the trip when she was 
burnt. The indictment also contains the 
following assignments of perjury: (1) That 
Filley & Chapin, in the month of December, 
1854, and in the month of January, 1852, had 
a large stock on hand in their store, on Pearl 
street, in Cincinnati. (2) That the said Coons 
was not about that time in or through their 
manufactory or store, on Pearl street, in 
Cincinnati. (3) The said Filley did not tell 
said Coons to fill up two boxes with leather 
chips. (4) That the said Coons did not fill 
any of said boxes with chips. (5) That the 
said Filley did not nail the lids on any boxes 
filled with leather chips. (6) That the said 
Filley did not mark upon any such box or 
boxes "Kip Boots, No. 1," or the letter "C," 
or any other marks. (7) That no other per- 
son filled any of the said boxes with leather 
chips. (8) That the said Coons did not see 
any boxes so filled with leather chips put on 
board the said steamboat "Martha Washing- 
ton." 

To justify a verdict of guilty in this case, 
25FED.CAS.— 40 



the jury must be satisfied by the evidence 
that the defendant was sworn; that he was 
sworn in a case, matter, hearing, or other pro- 
ceeding, when an oath or affirmation shall be 
required to be taken or administered under 
or by any law or laws of the United States, 
and that he knowingly and willingly swore 
to that which was false. It must also ap- 
pear by the evidence that the oath was ad- 
ministered to him by the person named in 
the indictment, and that such person had 
authority to administer the oath. The prop- 
er evidence of the pende'ncy of a suit between 
Benjamin A. . Earl and the Madison Insur- 
ance Company, in the circuit court of the 
United States, in the state of Indiana, is the 
record of the court. During the progress of 
the case, the question has arisen, was the 
commissioner, McGuffey, duly authorized to 
take the defendant's deposition? The cir- 
cuit court of the United States in Indiana 
was fully competent to give him such au- 
thority. It will be for the jury to say, 
from the evidence, whether the defendant 
swore falsely, with a wicked and corrupt in- 
tent to falsify in regard to matters alleged in 
the indictment to be false. The jury will 
have the defendant's deposition and will 
compare it with the indictment. There are 
several distinct assignments of perjury in 
the indictment, and the defendant can not 
be convicted except as to matters therein 
charged. A conviction can not be had on 
the assignment, respecting the quantity of 
stock Filley & Chapin had on hand, as the 
averment of the indictment is, that in De- 
cember, 1S54, and in the month of January, 
1852, they had a large amount of stock on 
hand, while the statement of the defendant, 
in his deposition, is, that in the month of 
December, 1S51, and about the first of 
the month of January, 1852, they had but a 
small amount 'of stock on hand. Any dis- 
crepancy between what the defendant swore 
to in his deposition, and what is set out in 
the indictment as Laving been sworn to by 
him, is fatal to a conviction. The assign- 
ment principally relied on by the prosecu- 
tion is that respecting the filling up of the 
boxes with leather chips. Was this state- 
ment false? It must, to authorize a con- 
viction, be disproved by two witnesses, or 
one witness and corroborating circumstan- 
ces. The facts will be for the jury to deter- 
mine from the evidence. If they believe 
the defendant to have sworn willfully false 
in testifying, as alleged in the indictment, it 
will be their duty to convict. The prosecu- 
tion relies upon the testimony of the three 
Chapins and Earl, and has also proved 
some confessions of the defendant made by 
him while in jail. Confessions of an ac- 
cused person should always be cautiously re- 
ceived. The jury are the exclusive judges 
of the credibility of evidence. It appears 
from the testimony that the Chapins were 
implicated in a case arising out of the burn- 
ing of the steamboat "Martha Washington," 
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and would bo affected by evidence which 
would tend to establish their fraudulent con- 
duct. Earl is a party to a suit against the 
Madison Insurance Company, seeking to en- 
force its liability under a policy insuring this 
property about which the defendant testi- 
fied in his deposition. Perjury is an odious 
crime, and the defendant, if guilty, merits 
the punishment inflicted by the law; but the 
jury should weigh well the evidence and act 
with great deliberation. 
The jury returned a. verdict of not guilty. 

[For the trial of the indictment against the 
Chapius and others for burning the Martha 
Washington, sec Case No. 14,832.] 



Case 3STo. 14,861. 

r UNITED STATES v. COOPER. 

[4 Dall. 341.] 

Circuit Court. D. Pennsylvania. 1800. 

Witnesses— Pkivilegk— Membeks op Coxuhess. 

[Members of congress are not exempt from com- 
pulsory process to require their attendance as 
witnesses in behalf of one charged with crime.] 

The defendant, being indicted for a libel on 
the president [see Case No. 14,865] applied to 
the court, for a letter to be addressed by them 
to several members of congress (congress be- 
ing in session), requesting their attendance 
as witnesses on his behalf. In support of the 
application a variety of similar eases arising 
under the government of Pennsylvania were 
referred to. 

Before CHASE, Circuit Justice, and PE- 
TERS, District Judge. 

CHASE, Circuit Justice. The constitution 
gives to every man, charged with an offence, 
the benefit of compulsory process, to secure 
the attendance of his witnesses. I do not 
know of any privilege to exempt members 
of congress from the service, or the obliga- 
tions, of a subpoena, in such cases. I will 
not sign any letter of the kind proposed. If, 
upon service of a subpoena, the members of 
congress do not attend, a different question 
may arise; and it will then be time enough 
to decide, whether an attachment ought, or 
ought not, to issue. It is not a necessary 
consequence of non-attendance, after the serv- 
ice of a subpoena, that an attachment shall 
issue. A satisfactory reason may appear to 
the court to justify or excuse it. 

PETERS, District Judge. I know the prac- 
tice in Pennsylvania to be as it has been stat- 
ed; for I have received such letters, from the 
supreme court, while I was speaker of the 
house of representatives, requesting that 
members might be permitted to attend as 
witnesses. In the present case, I should have 
no objection to acquiesce in the defendant's 
application, with the concurrence of the pre- 
siding judge. Motion refused. 



Case Wo. 14,862. 

UNITED STATES v. COOPER. 

[Hoff. Land Cas. 101.] i 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican Land Grant— Validity of Claim 

— Location. 
No objection? made to the confirmation of this 
claim. 

Claim [by John B. R. Cooper] for four 
leagues of land in Sonoma county [the 
Kancho El Molino], confirmed by the board, 
and appealed by the United States. 

S. W. Inge, U. S. Atty. 

Halleck, Peachy & Billings, for appellee. 

HOFFMAN, District Judge. The claimant 
in this case, a naturalized Mexican citizen, 
obtained in December, 1883, a grant from the 
governor for the place called Rio Ojotska. 
This grant was approved by the depart- 
mental assembly, and a certificate of its con- 
firmation delivered to the grantee, as ap- 
pears from the testimony, and the expediente 
filed in this case. He subsequently applied 
to the governor for an exchange of the land 
granted for that now claimed by him. Pro- 
ceedings on this application were commen- 
ced by Governor Figueroa, and the new 
grant was made, as desired by the petition- 
er, by Governor Gutierrez on the twenty- 
fourth of February, 183G. These facts are 
proved by the testimony of Hartnell and 
Vallejo, whose evidence is corroborated by 
the expediente on file in the archives. The 
genuineness of the grants is fully establish- 
ed. Previously to obtaining the last grant, 
the claimant had gone into possession of the 
tract solicited, and had built a house upon 
it. He also had, as early as 1834, placed a 
considerable number of cattle upon it, and 
had commenced the erection of a mill, upon 
which he expended more than $10,000. He 
also erected a blacksmith shop, and for two 
years had employed upon his rancho men 
to the average number of sixteen, and some- 
times thirty or forty Indians. It is clear 
that the grantee fulfilled the conditions and 
carried out the objects of the colonization 
laws to an extent very unusual in the then 
condition of the country. 

With regard to the location of the land, 
it appears from the testimony of O'Farrell 
and other witnesses, who are acquainted 
with the adjacent country, that there is no 
difficulty in ascertaining its locality by 
means of the diseiio which accompanies the 
grant. O'Farrell, who had long been a sur- 
veyor under the Mexicans, testifies that he 
has, by means of the grant and the disefio, 
made a survey of the land, and that it con- 
tains, as surveyed by him, only the quantity 
specified in the grant. 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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This claim was held to be valid by the 
board. No objections to it are suggested on 
the part of the United States, and we are 
of opinion that the decision of the board 
should be affirmed. 



Case No. 14,863. 

UNITED STATES v. COOPER. 

[12 Int. Rev. Rec. 145.] 

Circuit Court, E. D. Tennessee. 1870. 

Violation of Internal Revenue Laws— Illicit 
Distilling— Who Punishable. 

[A mere employe working in a distillery, but 
having no interest therein, or in the whisky pro- 
duced, as a proprietor or partner, is not subject 
to indictment, tven though he knows the special 
tax has not been paid; nor is it material that 
he is to be naid for his labor with whisky produc- 
ed in the distillery.] 

The defendant [Wesley Cooper] was indicted 
for distilling under the act of July 13, 1806 
[14 Stat 98]. 

G. Y. Durbeck, witness for the government, 
testified that he was an assistant assessor o£ 
internal revenue in Union county, Tennessee, 
and as such in August, 1868, was instructed to 
ascertain who was the party liable to be as- 
sessed, and for how much, for carrying on a 
certain distillery near to the house of Albert 
Mitchell, and which had been seized by Deputy 
Collector J. M. Sawyers, about the 1st of 
March preceding. The assessment had been 
made against Mitchell; but Mitchell claimed 
that it was erroneous; that the still, and land 
on which the distillery was situated, had been 
sold to defendant, Cooper, who was the party 
liable to said assessment. Witness went to 
the house of said Mitchell, who, after learn- 
ing witness's object, sent for defendant Coop- 
er. Defendant Cooper on his arrival stated 
and made oath to the fact before witness that 
at the time of seizing the distillery he, defend- 
ant, was carrying it on for himself; that he 
had before that time bought the distillery and 
the land it was on (one acre) from said Mitch- 
ell, and that Mitchell had nothing to "do with 
the distillery. As near as witness could as- 
certain, the distillery had been running from 
about the 1st of December, 1867, to the time it 
was seized; in all some three months. 

J. M. Sawyers, next witness for the govern- 
ment, testified that as deputy collector he 
seized the distillery spoken of, about the last 
of February, 186S. That C. M. Baker and an- 
other person were with him at the time. That 
they found the distillery in full blast; that the 
door was shut, and the defendant alone in the 
still-house; that witness unfastened the door 
and went in. The defendant told witness he 
was running the distillery for himself; that 
he had bought the land (one acre) and dis- 
tillery from Albert Mitchell; but that some 
time after this defendant said he and Mitchell 
were partners in the distillery at the time. 

C. M. Baker, next witness, testified that he 
was present when Sawyers seized the distill- 
ery. Heard defendant say at the time that 



he was making the run then being made for 
himself, and also thinks he heard defendant 
say that at some previous time he had been 
distilling for Mitchell. Still was running and 
only defendant was in or near to the distill- 
ery. 

1. The government introduced no further 
proof. 

Lemuel Linn, witness for the defendant, 
testified that he was brother-in-law of defend- 
ant. That defendant lived with witness at 
the time he was running the distillery in con- 
troversy. That witness knows defendant at 
first was running the distillery for Albert 
Mitchell to pay for a hog he had got from 
Mitchell. That after this defendant worked 
there, as he and Mitchell said, for a one-fourth 
gallon of the spirits distilled. Witness had 
been at distillery often; had helped take corn 
meal from Mitchell's to the still-house on one 
occasion about Christmas, and had helped take 
some whiskey from the distillery to Mitchell's 
on or about the same time. That he had seen 
Mitchell at the still-house assisting defendant 
in doing the work. Witness had heard Mitch- 
ell and defendant say, when at the still-house, 
that defendant was working for Mitchell. 

Jacob Koontz, next witness for defendant, 
testified that defendant had married his moth- 
er. That he was at the still-house in question 
every two or three days, and knows that de- 
fendant was only working there for Mitchell. 
That he had heard both defendant and Mitch- 
ell while at the distillery say so. Witness 
does not know whether defendant was to get 
a part of the spirits made or not; does not 
know how he was to be satisfied for his labor; 
that it was about Christmas, 1867, he heard 
this conversation from defendant and Mitchell. 
Witness knows that at first defendant was 
working there to pay for some pork he had 
bought from Mitchell. Witness knows that 
Michell owned the land and distillery, but 
that Mitchell being a man of property and de- 
fendant not, it was a sham arrangement be- 
tween defendant and Mitchell that if they 
were caught defendant should claim to be the 
owner of the*still and one acre of land, so that 
they could not get after Mitchell. 

Upon the trial the district attorney objected 
to the defendant's witnesses giving evidence 
of any conversation had, or statements made, 
or claims set up by either defendant or Al- 
bert Mitchell, upon the ground that as to the 
statements of defendant they could not be in- 
troduced in his own favor; and as to the state- 
ments of Mitchell, he was a competent wit- 
ness now to be introduced to prove any mate- 
rial facts he may know; besides this, it was 
an effort to prove an immaterial fact. But 
the court overruled the objection, and permit- 
ted any statements either may have made 
while at the distillery and in the presence of 
the other to be given in evidence as part of 
the res gestae. 

This was all the evidence introduced. 

Defendant's counsel insisted in argument 
that under the proof, Mitchell and not de- 
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fendant was the man; that Mitchell was the 
principal in the transaction, and that the de- 
fendant was only an employee of Mitchell; 
that whether defendant was working for wa- 
ges to be paid in money or in a certain part 
of the whiskey distilled by him, yet in law 
Mitchell alone and not defendant can be said 
to be carrying on the business of a distiller, 
and Mitchell alone would he criminally liable 
if such business was carried on without the 
special tax being paid. Also that though de- 
fendant did state that he was the principal in 
the transaction and was running the distillery 
at the time it was seized for himself, yet it 
was evident such statement was false, and 
made only to shield Mitchell, not knowing that 
the effect thereof, unexplained, would involve 
him in criminal liability. 

The district attorney in argument stated that 
though the principle of law contended for by 
defendant's counsel had been in the abstract 
heretofore given in charge to juries upon dif- 
ferent occasions, yet to him it was not sus- 
tained by any principle of law, reason, or good 
judgment; that he hoped, by a reargument, to 
show the unsoundness of such a position. 
The district attorney referred to many author- 
ities to show that in such cases the question 
of guilt is not affected in the least by the fact 
whether the defendant was the owner of the 
land or of the distillery, or whether he was 
merely doing the manual labor for some other 
person who did own the land or distillery, in 
either case, the fact of assisting in carrying on 
the business being admitted, the defendant 
would be guilty. To establish a different 
rule, and the one contended for by defendant's 
counsel, would practically defeat the revenue 
law itself. The district attorney next insisted 
that though the court still adhered to its for- 
mer holding on this point, yet, 1st, as defend- 
ant was found in the act of distilling, the law 
would presume him to be the proprietor, and 
it would be for defendant to show affirmative- 
ly to the contrary; that to do this he should 
introduce the best available proof, which in 
this case would be to introduce Albert Mitch- 
ell as a witness, and if defendant fails with- 
out sufficient reason to do this and resorts to 
other evidence less certain and unsatisfactory, 
the jury are authorized to presume that sucti 
witness, Mitchell, would not have testified fa- 
vorably to the defendant; and any doubt the 
jury may have on this point from the evidence 
before them will be resolved against the de- 
fendant. 

2. The district attorney insisted that if the 
jury believe defendant merely an employee, 
yet if defendant had full knowledge of the 
fact that the distillery was being carried on 
without the special tax being paid, such guilty 
knowledge, together with a participation by 
defendant in the distillery, would make him 
equally guilty as though he was the proprietor. 

3. The district attorney next insisted that 
notwithstanding the position taken by defend- 
ant's counsel be sustained, yet, if defendant's 
own evidence be true, and the defendant, 



though he did not own the distillery, did by 
the terms of his employment become entitled 
to any certain portion of the product of the 
distillery— any part of the whiskey made— then 
his interest in and connection with the distil- 
lery was such as to make defendant guilty as 
a principal in the transaction. The district 
attorney then presented to the court, as em- 
bodying the legal propositions he had made, 
with a request that they be given to the jury 
by the court in his charge, the follo'wing prop- 
ositions: 

The court is asked by the district attorney 
to charge — 

1. That in cases of this kind, being misde- 
meanors only, all who aid or assist in the dis- 
tilling or who have an interest in the distillery 
or the spirits made at the distillery, are equal- 
ly guilty if such illicit distilling was done with 
their knowledge and assent. 

2. If the jury shall believe from the proof 
that, though Mitchell was the owner of the 
still, furnished the grain that was distilled, 
and that the distilling w T as done on Mitchell's 
land, yet if the defendant was working there 
and was to receive such a part of the spirits 
made by him or him and Mitchell jointly, and 
distilling was done, then the defendant would 
have such an interest in and connection with 
the distillery and distilling as would make him 
guilty in contemplation of law. 

3. If the proof shows that the defendant was 
found in tie act of distilling, or by defend- 
ant's own admissions it is proven he was the 
person who was doing the distilling, the law 
will presume him to have been the party in 
interest who under the law may be said to be 
carrying on the business of a distillery, and 
will be guilty as charged unless he shall rebut 
that presumption by proving to you satisfac- 
torily that he was not the party who was car- 
rying on the business, and that he had no in- 
terest whatever in the distilling that was there 
being done. 

4. This proof being in such case upon de- 
fendant to make out, the burden of proof is on 
him, and he should be required to prove the 
same by the best evidence he can produce 
and if the jury have any doubt as to this mat- 
ter and shall believe the defendant had it in 
his power either by introducing Mitchell as a 
witness or by other means to remove such 
doubt, but fails in doing so, but resorts to evi- 
dence less direct and satisfactory, the jury 
will be authorized to presume that such other 
and more direct and satisfactory testimony 
which defendant might have introduced, 
would not have been favorable for him, and 
the jury will resolve that doubt against the de- 
fendant. 

5. If the jury shall believe from the proof 
that although the defendant was merely em- 
ployed and was not to receive a part of the 
spirits made as his compensation or interest iu 
the matter, but to be paid otherwise by Mitch- 
ell for his labor, and that Mitchell was the 
proprietor, yet if the jury shall also believe 
that the defendant had knowledge at the time 
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of the fact that the distillery was being run in 
violation of the revenue law, and was there, 
knowingly and willingly, assisting in such un- 
lawful distilling, then he would in law be 
equally guilty with Mitchell, and it will be 
your duty to return a verdict of guilty in this 
case. 

(5. Under the law any person who distils or 
manufactures spirits or alcohol, by continuous 
distillation from grain, who brews or makes 
mash, wort, or wash for distillation or the 
production of spirits, is deemed a distiller, un- 
der the act of July 15, 1SCG, under which this 
offence is charged. 

7. If the jury shall find the defendant did 
distil, or did brew, or did make mash, wort, 
or wash for distillation, or for the production 
of spirits, he will be guilty as charged, unless 
the defendant shall have proven to you that 
the special tax had at the time been paid. 

E. C. Camp, U. S. Dist. Atty. 

L. C. Honk and L. A. Gratz, for defendant. 



BY THE COURl\ (charging jury). The 
charge contained in this indictment is very 
simple. It is, did this defendant carry on the 
business of a distiller, and, if ne did, did he 
pay the special tax? If not, he would be 
guilty. But, gentlemen of the jury, who can 
it be said "carries on the business of a distil- 
ler" V Can it be one who is only employed to 
do the work? Suppose Samuel Pike, who is a 
large distiller, and has some two hundred 
hands employed to do the work, should carry 
on the business without having paid the spe- 
cial tax. Can it be said that those two hun- 
dred men would be guilty of a violation of 
this law? Can it be said that these two hun- 
dred men are carrying on the business of dis- 
tillers? No, gentlemen of the jury, such a 
proposition is absurd, is perfectly monstrous— 
the very statement of the case is ridiculous. 
Why, if a party other than the principal in 
the transaction is liable to a criminal prosecu- 
tion because he works in the distillery, then he 
is also liable to be assessed and made to pay 
the special tax and other assessments. This 
the government does not require. They only 
look to the owner or proprietor for the special 
tax, and they alone are liable to a criminal 
prosecution if they fail to pay it. This 
court has so held the law to be time and time 
again. It sees no reason to change its views, 
and never will hold otherwise, unless some 
decision shall be made which is binding on 
this court, and which will require this court 
to change its ruling. This" court does not be- 
lieve any judge ever intended to decide other- 
wise; and this court will punish as a contempt 
hereof any counsel who will again argue this 
proposition with the earnestness and zeal with 
which it has been argued on iho trial of this 
cause. 

The defendant having been found at work in 
the distillery, he will be. presumed to have 
been the proprietor, unless he shall rebut that 
presumption by proof. If from the proof the 



jury believe defendant was merely employed 
by Mitchell and was distilling for Mitchell, 
who was the proprietor, and that defendant 
had no interest in the distillery, or in the whis- 
key made, as a. partner or proprietor, then they 
cannot find the defendant guilty, even though 
defendant may have had knowledge at the 
time that Mitchell had not paid the special 
tax. 

As to the fact that defendant was to re- 
ceive a part of the whiskey made, the court 
leaves it to the jury to say whether, by such a 
contract, the defendant became interested in 
the matter as a partner, if so, he would be lia- 
ble, but if the jury shall believe that the one 
fourth gallon was paid to defendant by Mitch- 
ell merely as a compensation for his labor, 
then defendant would not be guilty, as the 
fact of being paid in the whiske3' f he distilled 
for Mitchell, would not in law make defend- 
ant guilty, any more than if Mitchell had paid 
him in money. If the jury shall find that 
the defendant was running the distillery for 
himself, or had an interest therein as partner 
or proprietor, and not working there as an em- 
ployee for wages, then defendant will be 
guilty, and the jury will so find, as there is no 
claim set up that any special tax had ever 
been paid. 

The court' entirely disregarded the instruc- 
tions asked for by the district attorney, ex- 
cept as the same may have been embraced in 
the charge above given. 

The jury, after being out two days, being 
unable to agree, were discharged and a mis- 
trial entered. 

Case TSTo. 14,864. 

UNITED STATES v. COOPER. 

[3 Quart. Law 'J. 42.] 

District Court, W. D. Virginia. Oct. Term, 
1857. 

Criminal Law— Evidence— Confession to Magis- 
trate — Inducement— Subsequent Con- 
fessions— Warning. 

1. Confessions made to a justice of the peace, 
while officially engaged in the examination of 
a criminal charge, are inadmissible, if obtained 
by any inducement held out by the justice. 

2. A prisoner having been once induced, by im- 
proper influences, o make a confession, no other 
confessions of a like character, though made at 
a subsequent time and to different persons, are 
admissible, even when voluntarily made, unless 
it be shown that the prior improper influence has 
been removed, either by an explicit and distinct 
warning, or some -jthei* equally cogent means. 

An indictment was found against James 
Cooper, charging him with abstracting and 
embezzling certain letters, taken by him out 
of a mail hag; he being a mail carrier. Plea, 
not guilty. The prisoner is a boy, fifteen 
years old. 

F. B. Miller, U. S. Dist. Atty. 
Floyd, Cook & Brown, for prisoner. 

Eobert F. Dorton was the first witness 
called for the prosecution, and he testified, in 
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substance, as follows: "The prisoner was a 
mail carrier on a route leading through Scott 
county, and he carried the mail from Pattons- 
ville to Rye Cove, in that county. I am a 
justice of the peace for Scott county. On the 
27th May last, the post-master at Rye Cove 
came to me, and said that the mail had been 
robbed, and applied for a warrant against the 
prisoner. I concluded to go to the post office 
before issuing a warrant. I did go, and found 
the prisoner there in custody. I examined 
the mail and mail bag. There was a hole or 
•opening in the bag; and three or four letters 
were in a very confused and improper condi- 
tion, having evidently been opened. I said 
to the prisoner: 'Mr. Nicholls (the post-mas- 
ter at Pattonsville) never put up the mail in 
this condition. It is a very plain case. You 
might as well confess the whole matter. It 
will not make the case any worse for you.' 
Thereupon, he said that he had taken the let- 
ters out of the mail bag, and that he took 
them out to get money." 

The prisoner's counsel immediately objected 
to this testimony, and moved the court to 
exclude from the jury all evidence of con- 
fessions obtained under such circumstances. 
They relied upon Smith's Case, 10 Grat 734. 

Before deciding the question, THE COURT 
propounded some questions to x the witness, 
from which it appeared uncertain whether 
the warrant was actually issued before the 
confessions were made or not; but the boy 
was in custody. It was also left uncertain 
whether the prisoner knew that the witness 
was a justice or not; but the witness dis- 
tinctly stated that he was acting in his offi- 
cial capacity, and investigating the charge 
when the confessions were made. 

BROCKENBROUGH, District Judge. The 
rules relative to the admission of confessions 
in criminal cases are well known to the pro- 
fession. It has long been held that a free, 
voluntary confession is the most clear and 
satisfactory evidence of guilt. But to pro- 
duce this effect, the confession must be strict- 
ly of the character I have mentioned. Such 
is the infirmity of human nature, in circum- 
stances so distressing as those which often 
surround a prisoner, that men have been 
known to make false confessions, under a 
hope of ultimate escape. It has therefore 
been wisely and mercifully settled that such 
evidence is to be received with very great 
caution. If indeed either by threats of in- 
jury, or hopes of benefit, made or held out 
by others, standing in certain relations to- 
wards the prisoner, or the offence, then the 
confession must be rejected. 

Among the rules most carefully elaborated, 
and strictly enforced is this: that if the con- 
fession has been made to a person in au- 
thority, in the premises, and has been in- 
duced by anything said or done by such per- 
son, calculated to excite either hope or fear 
in the prisoner's mind, then the confession is 
inadmissible. It has always been understood, 
'without a dissenting voice, that a justice of 



the peace engaged in the official investigation 
of a criminal charge, is a person in authority 
in regard to such charge. In regard to per- 
sons bearing that character, too much care 
cannot be exercised to prevent them from 
this reprehensible tampering with parties ar- 
raigned before them. In this case, certainly 
the rule ought not to be relaxed, when we 
look to the prisoner's extreme youth, and the 
pretty plainly apparent fact that he does not, 
at any rate, possess more than a very mod- 
erate share of intellect. I should have no 
hesitation in rejecting this testimony if it 
were not for the hearing of the decision of 
the court of appeals of Virginia in Smith's 
Case. 

In that case the prisoner made an explicit 
and important confession to the person to 
whom he was an apprentice, and that person 
was-also a justice of the peace; but he was 
not engaged in the investigation of the of- 
fence, and had nothing whatever to do with 
the prosecution. It was contended that both 
in his character of master and of justice, this 
person was a person in authority, in the 
meaning of the rule. He induced the prisoner 
to make the confession. It was objected to, 
but the court of appeals decided that the con- 
fession was admissible. I cannot concur in 
the propriety of that decision. I think it 
goes a bow shot beyond all the former au- 
thorities. Moreover, it is to be noticed that 
the court was divided. It was a decision by 
three judges against two. If I were a cir- 
cuit judge of Virginia, I should give the court 
of appeals an opportunity, if possible, to re- 
vise the decision. But in the capacity of a 
federal judge, I am bound by the decision. 
By the act of congress under which I derive 
my powers, the law of the state wherein the 
court is held is made the rule of its decisions; 
and it is well settled that the judgment of the 
supreme judicial tribunal of a state is the 
authoritative exposition of the law of that 
state. I would therefore be bound by the de- 
cision in Smith's Case [supra] if I did not 
think the case at bar could be distinguished 
from that case. 

And I do think it is clearly distinguishable. 
This case contains the important element, 
wanting in Smith's Case, that here the jus- 
tice was officially engaged in examining the 
very charge in relation to which he induced 
the prisoner to make the confession. He was 
undoubtedly a person in authority in the 
premises. I do not consider it material to 
enquire whether the warrant of arrest had 
actually emanated before the confession was 
made. The prisoner was confronted with his 
judge and his accuser; and his conduct was 
the subject of a pending enquiry. Nor do I 
deem it important to enquire into the fact as 
to his knowledge of Mr. Dorton's official char- 
acter. At the most, this is an open question, 
and the prosecution ought to remove all doubt 
as to the fact, for, -before the confession can 
be received, the United States must show the 
propriety of its admission. I think I am not 
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only justified in presuming that the prisoner 
did know that Mr. Dorton was a justice, 
but that I am bound so to presume in the 
absence of proof to the contrary. The evi- 
dence must be excluded. 

Mr. Nottingham, the jailor of Scott county, 
was introduced, and said: "I know nothing 
of this ease, except from confessions made to 
me by the prisoner, after he was committed 
to prison. He was confined in my jail on the 
27th day of May last, and remained there till 
the (5th* of September, and during that time 
he made several different confessions, rela- 
tive to this matter." The prisoner's counsel 
objected to the admission of these confes- 
sions, until it should appear that full and fail- 
warning had been given to the prisoner as to 
the effect of his confessions. It is contended 
.that when it has once been shown, that the 
prisoner has been improperly induced to make 
a confession, no subsequent confession, though 
made at other times and to other persons, 
can be used against him, unless it be shown 
that his mind has been completely relieved 
of the improper influences formerly operating 
upon it The court enquired of the witness 
whether he had warned the prisoner of the 
consequences of his confessions. He an- 
swered that he had not, but had only told him 
"that it was a penitentiary offence.'* He fur- 
ther stated that the confessions made to him 
were substantially identical with that made 
to the examining justice. He could not state 
the exact time at which the first confession 
was made; but thought it must have been 
soon after the prisoner came into custody. 

BROCKENBROUGH, District Judge. A 
good abstract of the law on this point is 
found in 1 Greenl. Ev. § 221. I there find 
the rule laid down on satisfactory authority 
to be, that where improper means have once 
been used to induce a confession, which has 
therefore been rejected, a subsequent confes- 
sion cannot be received, unless it appear that 
the influence of those improper means lias 
.been totally done away with. From lapse 
of time, or other circumstances and facts, the 
influence of former inducements may be 
presumed or proved to have ceased; but in 
the absence of any such circumstances, the 
influence of the motives, proved to have been 
offered, will be presumed to continue, and to 
have produced the confession, unless the con- 
trary is shown by clear evidence; and the 
confession will therefore be rejected. 

Applying this rule to this case, there can 
be no doubt as to the result. It is not pre- 
tended that any warning was ever given to 
this boy, after he was imprisoned, which was 
on the* same day that he made his original 
confession, already rejected. A sufficient pe- 
riod of time had not elapsed to raise any pre- 
sumption of freedom from improper influen- 
ces; and this case affords an excellent illus- 
tration of the necessity for such a restriction. 
This boy has been improperly induced to 
make a confession. He could not know that 
such an admission could not be given in evi- 
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dence. He considered his fate sealed by his 
former declarations, and, in the desperation 
of his condition, was ready to open his heart 
to any one who would listen to him. It 
would* be cruel oppression to permit such ad- 
missions to go in evidence. Mr. Nottingham 
must stand aside. 

Robert Gibbony, deputy marshall of -the dis- 
trict, was called to the stand. He said that 
on the 6th September he took the prisoner 
out of Scott jail, and removed him to Wythe- 
ville. From Estillville to Abingdon he trav- 
elled with the prisoner in a buggy. On the 
way the prisoner made confessions to him, 
similar to those spoken of by the other wit- 
nesses. The witness gave prisoner no caution, 
but suffered him to talk as he pleased, using 
no efforts to extract anything from him, and 
his statements were voluntary so far as this 
witness was concerned. 

BROCKEXBROUGH, District Judge. This 
evidence falls within the same category as 
that of the jailor, and must share the same 
fate. 

- There being no other evidence, the jury, 
without leaving the box, found the prisoner 
not guilty. 



Case No. 14,865. 

UNITED STATES v. COOPER. 

[Whart. St. Tr. 659.J 

Circuit Court, D. Pennsylvania. April 30, 1800. 

Seditious Libel— Intent of Publication— Def- 
amation of President — Changes in Rela- 
tion to Extradition. of Fugitives— Standing 
Armies. 

[1. In a prosecution under the sedition act of 
Julv 14, 1T9S (1 Stat. 596), for the publication 
of a libel against the president of the United 
States, there must clearly appear an intent to 
defame him, to bring him into contempt and dis- 
repute, and excite against him the hatred of the 
good people of the United States. If there be 
no such intenl there can be no guilt.] 

[2. It is false, within the meaning of the se- 
dition act, to publish that our credit is brought 
so low that we arc obliged to borrow money at 8 
per cent "in time of peace," when, although there 
has been no declaration of war, there have been 
actual hostilities, captures of vessels, and a pro- 
hibition of intercourse.] 

[3. A murder committed on board a British 
ship of war is committed within the jurisdiction 
of Great Britain, within the meaning of article 
27 of the treaty with that power, relating to the 
extradition of persons charged with murder and 
forgery.] 

[4. The executive is the party upon whom 
devolves the duty of surrendering a fugitive in 
case of extradition under the treaty, and, al- 
though he makes use of a judge of the United 
States as an instrument for ascertaining whether 
there is sufficient evidence of criminality to re- 
quire the surrender, the court has no jurisdic- 
tion of the crime, and the president cannot truth- 
fullv be accused, m connection with such a trans- 
action, of attempting to influence or interfere 
with a court of justice.] 

[5. To publish, in respect to the president, that 
we are threatened, under his auspices, with the 
existence of a standing army, betrays either the 
most egregious ignorance or the most wilful in- 
tention to deceive the public; for there are but 
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two descriptions of armies in the country, one 
called the "Western Army," enlisted for five 
years only, and the other called the "Provi- 
sional Army," enlisted during the existence of 
war with France; and neither of these can 
with any propriety be called a standing arnyr, es- 
pecially as the constitution declares that no ap- 
propriations shall be made for the support of an 
army longei than two years.] 

The libellous matter complained of was as 
follows: "Nor do I see any impropriety in 
making this request of Mr. Adams. At that 
time he had just entered into office. He was 
hardly in the infancy of political mistake. 
Even those who doubted his capacity 
thought well of bis intentions. Nor were 
we yet saddled with the expense of a per- 
manent navy, or threatened, under his aus- 
pices, with the existence of a standing army. 
Our credit was not yet reduced so low as to 
borrow money at eight per cent, in time of 
peace, while the unnecessary violence of of- 
ficial expressions might justly have provok- 
ed a war. Mr. Adams had not yet projected 
his embassies to Prussia, Russia and the 
Sublime Porte, nor had he yet interfered, as 
president of the United States, to influence 
the decisions of a court of justice — a stretch 
of authority which the monarch of Great 
Britain would have shrunk from— an inter- 
ference without precedent, against law and 
against mercy. This melancholy case of 
Jonathan Robbins, a native citizen of Amer- 
ica, forcibly impressed by the British, and 
delivered up, with the advice of Mr. Adams, 
to the mock trial of a British court-martial, 
had not yet astonished the republican citi- 
zens of this free country; a case too little 
known, but of which the people ought to be 
fully apprised, before the election, and they 
shall be." i 

April 11, 1800. The bill was found upon 
the ex officio action of the district attorney, 
there having been no previous binding over. 

i These passages were extracted from the fol- 
lowing publication: 

"To the Public. 

"To the Printer— Sir: I should not condescend 
to answer anonymous slander, but the informa- 
tion on which the falsehoods contained in the 
following paragraph are grounded, must have 
been originally derived from the president him- 
self. I cannot believe him capable of such mis- 
representation, for I still think well of his in- 
tentions, however I may disapprove of his con- 
duct:^ but the following narrative will show 
that some of his underlings are capable of any- 
thing: 

"Prom the Reading Weekly Advertiser of 
October 26, 1799: 

** 'Communication. Thomas Cooper's address 
to the readers of the Sunbury and Northumber- 
land Gazette, of which he was editor, having been 
republished in this state, with an introduction 
.approbatory of tht piece, a correspondent wish- 
es to know if it be the same Thomas Cooper, an 
Englishman, of whom the following anecdote is 
related? If it is, every paper devoted to truth, 
honour, and decency, ought to give it a thorough 
circulation. Not many months ago, it is said, 
a Mr. Cooper, an Englishman, applied to the 
president of the United States, to be appointed 
"agent for settling the respective claims of the 
citizens and subjects of this country and Great 



Some difficulty arose at the outset concern- 
ing the right of the defendant to compel the 
attendance, as witnesses, of several mem- 
bers of congress (congress being then in ses- 
sion), and of the president. An application 
was made to the court to address a letter to 
the speaker of the house, requesting him to 
have process served. This PETERS, Dis- 



Britain." In his letter, he informs the president, 
that although he (Thomas Cooper) had been call- 
ed a Democrat, yet his real political sentiments 
are such as would be agreeable to the president 
and government of the United States, or expres- 
sions to that effect. This letter was accom- 
panied with another from Dr. Joseph Priestley, 
who did not fail to assure the president of the 
pliability of his friend Cooper's Democratic prin- 
ciples. The president, it is said, rejected Cooper's 
application with disdain, and Priestley's with 
still stronger marks of surprise, saying, it is 
said, as he threw the letter on the table, does 
he think that I would appoint any Englishman 
to that important office in preference to an 
American? What was the consequence.? When 
Thomas Cooper found his application for a 
lucrative office under our president rejected, 
he writes m revenge the address which appeared 
in print, and Dr. Priestley exerted his influence 
in dispersing this very address, which he must 
know was the offspring of disappointment and 
revenge! The address is as cunning and insidi- 
ous a production as ever appeared in the Aurora 
or the old ChroDicle, and as for impudence, it 
exceeds, or at least equals. Porcupine himself. 
Priestley and Cooper are both called upon to de- 
ny the above narrative. A recourse to the let- 
ters themselves, would establish the accuracy of 
this anecdote, even to a syllable.' 

"Yes; I am the Thomas Cooper alluded to— 
luckily possessed of more accurate information 
than the malignant writer of that paragraph, 
from whatever soarce his intelligence was de- 
rived. About the time of the appointment of 
commissioners under the British treaty. Doctor 
Ross, who had sedulously brought about an in- 
tercourse of civility between Mr. Liston and my- 
self, urged me to permit him to apply on my be- 
half to that gentleman, for one of the appoint- 
ments that must then take place. He pressed on 
me the folly, as he termed it. of my confining my- 
self to Northumberland, his earnest wish to 
see me settled in Philadelphia, and the duty I 
owed my family to better my situation bv everv 
means in my power. He stated that Mr. "Liston, 
he knew*, thought highly of me, and though the 
post of the fifth commissioner was probably then 
disposed of, there must be an agent for the 
British claimants; an office which, from my situ- 
ation as a barrister in England, and my knowl- 
edge of mercantile transactions, I was peculiarly 
fitted to fill. I replied, that he probably over- 
rated Mr. Liston's opinion and his own influ- 
ence, and that, at all events, my known political 
opinions must render it equally improper for 
Mr. Liston to give, and for me to accept, any 
office whatever connected with the British in- 
terests. That Mr. Liston and I understood each 
other on this question, and had hitherto avoided 
all politics whatever. That, being an American, 
I should not object to any office under this gov- 
ernment, if I could fairly obtain it; but that I 
would never consent to any application to Mr. 
Liston. Through Mr. Coleman's interest, Mr. 
Hall of Sunbury was complimented with the 
offer of being appointed agent of American 
claims. On mentioning to Dr. Priestlev, one 
night at supper, that Mr. Hall had declined it. 
Dr. Ross's persuasions occurred to me, and I 
said that such an office as that would have suit- 
ed me very well. Dr. Priestley replied, if that 
was the case, he thought he had some interest 
with. Mr. Adams, with whom he had long been 
acquainted, and who had always expressed him- 
self in terms of the highest friendship: that, 
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trict Judge, acceded to, as the proper course. 
It was refused, however, by CHASE, Circuit 
Justice, wlio ordered process to issue with- 
out such letter, saying, at the same time, 
that if it was necessary to compel the attend- 
ance of the members, the case would be 
continued until the session was over. The 
court at the same time refused to permit a 



.as he never intended to ask any favour of Mr. 
Adams for himself, I might as well let him try 
for* once to ask one for me. On my objecting that 
Mr. Adams* politics and mine were probably 
very different, Dr. Priestley declared that this, 
so far from being an objection, might be an 
inducement in my favour; for if Mr. Adams 
meant to be the ruler of a nation, insterri of the 
leader of a party, he would be-glad of an oppor- 
tunity to exhibit such an instance of "liberal con- 
duct. At length 1 consented, expressly request- 
ing Dr. Priestley to take care that Mr. Adams 
should not mistake my politics. In consequence 
of this conversation, Dr. Priestley wrote the fol- 
lowing letter, — not a few months, but above two 
years ago: 

" 'August 12, 1797. Dear Sir: It was far 
from being my intention or wish to trouble you 
with the request of any favours, though it is now 
in your power to grant them; and it is not at all 
probable that I shall ever take a second liberty 
■of the kind. But circumstances have arisen 
which I think call upon me to do it once, though 
not for myself, but a friend. The office of agent 
for American claims was offered, I understand, 
.to Mr. Hall of Sunbury, and he has declined it. 
If this be the case, and no other person be yet 
fixed upon, I shall he very happy if I could 
serve Mr. Cooper, a man I doubt not of equal 
nbility, and possessed of every other qualification 
for the office, by recommending him. It is true, 
that both he and myself fall, in the language of 
our calumniators, under the description of Dem- 
ocrats, who are studiously represented as ene- 
mies to what is called government, both in Eng- 
land and here. What I have done to deserve that 
character, you well know, and Mr. Cooper has 
done very little more. In fact, we have both 
been persecuted for being friends to Ameri- 
can liberty, and our preference of the govern- 
ment of this country has brought us both hither. 
However, were the accusations true, I think the 
appointment of a man of unquestionable ability 
and fidelity to his irust, for which I would make 
myself answerable, would be truly such a mark 
of superiority to popular prejudice as I should 
expect from you 1, therefore, think it no unfa- 
vourable circumstance in the recommendation. 
That you will act according to your best judg- 
ment, I have no doubt, with respect to this and 
other affairs of infinitely more moment, through 
which I am persuaded you will bring the country 
with reputation to yourself, though in circum- 
stances or such uncommon difficulty, perhaps 
with less ease and satisfaction than I could 
wish. With my earnest wishes for the honour 
tind tranquillity of your presidency, I am, &c, 
Joseph Priestley.' 

"This letter was accompanied by the following 
from myself: 

" 'Sir: On my expressing an inclination for 
•the office which Mr. Hall has declined, Dr. 
Priestley was so good as to offer his services with 
you on my behalf Probably the office will be 
filled ere this letter can reach you: probably 
there may be objections to nominating a person 
siot a native of the country: probably the ob- 
jection mentioned by Dr. Priestley, may rea- 
sonably be deemed of weight in my instance. Be 
•all this as it may, I see no impropriety in the 
present application to be appointed agent of 
American claims, for it is still possible I may 
•suppose more weight in the objections than they 
will be found to deserve. If it should so hap- 
pen that I am nominated to that office, I shall 
^endeavour to merit the character the Doctor has 



subpoena to issue directed to the president 
of the United States. The cause was then 
continued to April 19, in order to enable the 
defendant to procure documentary and other 
evidence which he considered material. 

April 19, 1800. After some difficulty in ob- 
taining the attendance of the members of 
congress who were subpoenaed, which ap- 



given me, and your esteem. I am, &c, Thomas 
Cooper.* 

**Is this the letter of a man. or not? I do not 
appeal to the cowardly propagator of anony- 
mous falsehoods, but to the public. What is 
there in it of vanity or servility? Do not these 
letfters take for granted that I am a Democrat 
though not a disturber of all government? and 
that what I am I shall remain, even though it 
he deemed a reasonable objection to my appoint- 
ment? Is this, or is this not, adhering to* my 
principle, whatever becomes of my interest? Nor 
is it true that my address originated from any 
motives of revenge. Two years elapsed from the 
date of those letters, before I wrote anything on 
the politics of this country. Nor did I recollect 
them at the time. Nor do I see the objection 
to taking any fair means of improving my situ- 
ation. This is a tiuty incumbent on every pru- 
dent man who has a family to raise, and which 
I have already too much neglected from public 
motives: nor can any office to which I am 
eligible in this country, recompense me for the 
offers I rejected in its favour. But it is not in 
the power of promises or threats, of wealth or 
poverty, to extinguish the political enthusiasm 
which has actuated my conduct for these twenty 
years. The prudence of middle age and the 
claims of duty may make me cautious of sacri- 
ficing my interest, but they cannot induce me to 
sacrifice my principle. Nor do I see any impro- 
priety in making this request of Mr. Adams. 
At that time he had just entered into office. He 
was hardly in the infancy of political mistake. 
Even those who doubted his capacity thought . 
well of his intentions. He had not at that time 
given the public to understand that he would 
bestow no office but under implicit conformity 
to his political opinions. He had not declared 
that 'a republican government may mean any- 
thing.' He had not yet sanctioned the abolition 
of trial by jury in the alien law, or entrenched 
his public character behind the legal barriers of 
the sedition law. Nor were we yet saddled with 
the expense of a permanent navy, or threatened 
under his auspices with the existence of a stand- 
ing army. Our credit was not yet reduced so low 
as to borrow money at eight per cent, in time of 
peace, while the unnecessary violence of official 
expressions might justly have provoked a War; 
nor had the political acrimony which still poi- 
sons the pleasures of private society, been fos- 
tered by those who call themselves his friends 
and adherents: nor had the eminent services of 
Mr. Humphreys at that time received their re- 
ward. Mr. Adams had not yet projected his 
embassies to Prussia, Russia, and the Sublime 
Porte; nor had he yet interfered, as president 
of the United Stares, to influence the decisions 
of a court of justice; a stretch of authority 
which the monarch of Great Britain would have 
shrunk from; an interference without precedent, 
against law and against mercy! This melancholy 
case of Jonathan Bobbins, a native citizen of 
America, forcibly -mpressed by the British, and 
delivered up, with the advice of Mr. Adams, to 
the mock trial of a British court martial, had not 
yet astonished the republican citizens of this 
free country. A case too little known, but of 
which the people ought to be fully apprised be- 
fore the election, and they shall be. Most assur- 
edly, had these transactions taken place in Au- 
gust, 1797, the President Adams would not 
have been troubled by any request from 

"Thomas Cooper. 

"Northumberland, Nov. 2, 1797." 
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pears ultimately to have been given under 
a -waiver of the supposed privilege; and af- 
ter considerable altercation between Judge 
CHASE and the defendant with regard to 
the character of the evidence to be pro- 
duced, the jury was sworn, and Mr. Rawle 
opened the case to the jury substantially as 
follows: 

The defendant stands charged with at- 
tempts which the practice and policy of all 
civilized nations have thought it right at all 
times to punish with severity, with having 
published a false, scandalous and malicious 
attack on the character of the president of 
the United States, with an intent to excite 
the hatred and contempt of the people of 
this country against the man of their choice. 
It was much to be lamented that every per- 
son who had a tolerable facility at writing 
should think he had a right to attack and 
overset those authorities and officers whom 
the people of this country had thought fit to 
appoint. Nor was it to be endured that 
foul and infamous falsehoods should be ut- 
tered and published with impunity against 
the president of the United States, whom 
ihe people themselves had placed in that 
high office, and in which he has acted with 
so much credit to himself and benefit to 
them. Thomas Cooper stands charged in 
the indictment as follows: (Here Mr. Rawle 
read the indictment.) It was a sense of 
public duty that called for this prosecution. 
It was necessary that an example should be 
made to deter others from misleading the 
people by such false and defamatory pub- 
lications. There was a peculiarity in the 
manner also of this publication: we gen- 
erally observe that persons who take these 
liberties endeavour to avoid punishment by 
sheltering themselves under fictitious signa- 
tures, or by concealing their names; but the 
defendant acted very differently. Being of 
the profession of the law, a man of educa- 
tion and literature, he availed himself of 
those advantages foi the purpose of dissem- 
inating his dangerous productions in a re- 
mote part of the country where he had 
gained influence. Such conduct must have 
arisen from the basest motives. It would 
be proved to the jury +bat, at the time of 
this publication, the defendant went to a 
magistrate and acknowledged it to be his 
production, in the same formal manner as if 
it had been a deed. A conduct so grossly 
improper had occurred in no instance within 
his recollection, and the manner constituted 
no slight aggravation of the offence. In- 
deed, it was high time for the law to inter- 
fere and restrain the libellous spirit which 
had been so long permitted to extend itself 
against the highest and most deserving char- 
acters. To abuse the men with whom the 
public has entrusted the management of 
their national concerns, to withdraw from 
them the confidence of the people, so neces- 
sary for conducting the public business, was 
in direct opposition to the duties of a good 



citizen. Mischiefs of this kind were to be- 
dreaded in proportion as the country around 
is less informed, and a man of sense and 
education has it more in his power to extend 
the mischief which he is inclined to propa- 
gate. Government should not encourage the 
idea, that they would not prosecute such 
atrocious conduct; foi if this conduct was 
allowed to pass over, the peace of the coun- 
try would be endangered. Error leads to- 
discontent, discontent to a fancied idea of 
oppression, and that to insurrection, of which 
the two instances which had already hap- 
pened were alarming proofs, and well-known* 
to the jury. That the jury, as citizens, 
must determine whether, from publications 
of this kind, the prosperity of the country 
was not endangered; and w T hether it was- 
not their duty, when a case of this nature 
was laid before them and the law was ap- 
plicable, to bring in such a verdict as the 
law and the evidence would warrant; and 
show, that these kinds of attacks on the 
government of the countiy were not to be 
suffered with impunity. 

Mr. Rawle, after reading the section of the 
sedition act applicable to the case on trial, 
proceeded to call John Buyers, who testi- 
fied as follows: "I know this paper. Mr. 
Cooper brought it to me on the evening of 
the 6th of December, 1799, at my house at 
Sunbury. He came to me at the door of 
my house. Asked me to walk in. We 
walked in. This was between candle-light 
and day-light. He asked for a candle. He 
perused this paper which I have in my 
hand, pointed to his name, and said, 'This 
is my name, and I am the author of this 
piece.' There was nothing further passed, 
only he said, 'This may save you trouble 
another time.' I knew very well what he- 
meant by it." 

Cross-examined by Mr. Cooper: "Had not 
you and I been in the habit of frequently 
joking with each other upon political sub- 
jects? Ans. O yes— very often." 

Mr. Rawle here read that part of the pub- 
lication which is included in the indictment, 
for which reason it is omitted here. 

Mr. Cooper then addressed the jury as fol- 
lows: 

If it were true, as it is not true, that, in 
the language of the attorney general of the 
district, I have been guilty of publishing 
with the basest motives a foul and infamous 
libel on the character of the president; of 
exciting against him the hatred and con- 
tempt of the people of this country, by gross 
and malicious falsehoods— then, indeed, 
would it be his duty to bring me before this 
tribunal, it would be yours to convict, and 
the duty of the court to punish me. But I 
hope, in the course of this trial, I shall be en- 
abled to prove to your satisfaction, that I 
have published nothing which truth will not 
justify. That the assertions for which I am 
indicted are free from malicious imputation, 
and that my motives have been honest and 
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fair. You will observe, gentlemen of the 
jury, that the law requires it to he proved 
as a necessary part of the charge, that the 
passages for which 1 am indicted should be 
false and scandalous, and published from 
malicious motives: and before you will be 
able, consistently with your oaths, to con- 
vict upon this indictment, you must be thor- 
oughly satisfied that both these parts of the 
charge are well founded. Nor does it ap- 
pear to me that the expression of the act, 
to bring the president into contempt, can be 
fulfilled, if the accusation, as in the pres- 
ent instance, related to an examination of 
his public conduct, and no improper motives 
are imputed to him. And that I have care- 
fully avoided imputing any impropriety of 
intention to the president, even in the very 
paper complained of; that the uniform tenor 
of my conduct and language has been to at- 
tribute honesty of motive even where I 
have strongly disapproved of the tendency of 
his measures, I can abundantly show. You, 
and all who hear me, well know that this 
country is divided, and almost equally di- 
vided, into two grand parties; usually term- 
ed, whether properly or improperly, Federal- 
ists and Anti-Federalists: and that the gov- 
erning powers of the country are ranked in 
public opinion under the former denomina- 
tion—of these divisions, the one wishes to 
increase, the other to diminish, the powers 
of the executive; the one thinks that the 
people (the democracy of the country) has 
too much, the other too little, influence on 
the measures of government: the one is 
friendly, the other hostile, to a standing 
army and a permanent navy: the one thinks 
them necessary to repel invasions and ag- 
gressions from without, and commotions 
within; the other, that a well-organized mili- 
tia is a sufficient safeguard for all that an 
army could protect, and that a navy is more 
dangerous and expensive than any benefit 
derived from it can compensate; the one 
thinks the liberties of our country endanger- 
ed by the licentiousness, the other, by the 
restrictions of the press. Such are some 
among the leading features of these notori- 
ous divisions of political party. It is evi- 
dent, gentlemen of the jury, that each will 
view with a jealous eye the positions of the 
other, and that there cannot but be a bias 
among the partisans of the one side, against 
the principles and doctrines inculcated by 
the other. In the present instance, I fear 
it cannot but have its effects; for, without 
impeaching the integrity of any person di- 
rectly concerned in the progress of the pres- 
ent trial, I may fairly state that, under the 
sedition law, a defendant, such as I stand 
before you, is placed in a situation unknown 
in any other case. Directly or indirectly, 
the public, if not the private, character of 
the president of the United States is in- 
volved in the present trial. Who nominates 
the judges who are to preside, the juries who 
are to judge of the evidence, the marshal 



who has the summoning of the jury? The 
president. Suppose a case of arbitration 
concerning the property of any one of you, 
where the adverse party should claim the 
right of nominating the persons whose le- 
gal opinions are to decide the law of the 
question, and of the very man who shall 
have the appointment of the arbitrators— 
what would you say to such a trial? and yet 
in fact such is mine, and such is the trial of 
every man who has the misfortune to be in- 
dicted under this law. But although I have 
a right to presume something of. political 
bias against my opinions, from the court who 
try me, to you who sit there as jurymen, I 
am still satisfied you will feel that you have 
some character to support and some charac- 
ter to lose; and whatever your opinions may 
be on the subjects alluded to in the indict- 
ment, you will reverence as you ought the 
sacred obligation of the oath you have tak- 
en. Gentlemen of the jury, I acknowledge, 
as freely as any of you can, the necessity 
of a certain degree of confidence in the ex- 
ecutive government of the country. But 
this confidence ought not to be unlimited, 
and need not be paid up in advance; let it 
be earned before it be reposed; let it be 
claimed bytheevidence of benefits conferred, 
of measures that compel approbation, of con- 
duct irreproachable. It cannot be exacted 
by the guarded provisions of sedition laws, 
by attacks on the freedom of the press, by 
prosecutions, pains and penalties on those 
who boldly express the truth, or who may 
honestly and innocently err in their politi- 
cal sentiments. Let this required confidence 
be the meed of desert, and the public will 
not be backward to pay it. But in the pres- 
ent state of affairs, the press is open to 
those who will praise, while the threats of 
the law hang over those who blame the con- 
duct of the men in power. Indiscriminate 
approbation of the measures of the execu- 
tive is not only unattaeked, but fostered, 
and received with the utmost avidity; while 
those who venture to express a sentiment of 
opposition must do it in fear and trembling, 
and run the hazard of being dragged like 
myself before the frowning tribunal, erected 
by the sedition law. Be it so; but surely 
this anxiety to protect public character must 
arise from fear of attack. That conduct 
which will not bear investigation will nat- 
urally shun it; and whether my opinions are 
right or wrong, as they are stated in the 
charge, I cannot help thinking they would 
have been better confuted by evidence and 
argument than by indictment. Fines and 
imprisonment will produce conviction nei- 
ther in tlxe mind of the sufferer nor of the 
public. Nor do I see how the people can exer- 
cise on rational grounds their elective fran- 
chise, if perfect freedom of discussion of pub- 
lic characters be not allowed. Electors are 
bound in conscience to reflect and decide who 
best deserves their suffrage; but how can they 
do it, if these prosecutions in terrorem close 
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Jill the avenues of information, and throw a 
veil over the grossest misconduct of our peri- 
-odical rulers? After having offered these pre- 
liminary remarks, I shall give an account 
of the paper on which I am accused, and 
then proceed to examine the charges of the 
indictment in the order in which they are 
laid: much that I intended to have ad- 
vanced I must relinquish, that I may not 
trespass too long on your time, or weaken 
the effect of my own defence by fatiguing 
your attention. The scored paper now hand- 
ed to me by the attorney general, suggests 
an observation which, though trite, is ma- 
terial. Upon the plan usually adopted in 
these ex officio accusations, a good Christian 
might easily be proved an arrant atheist. 
"The fool hath said in his heart, there is no 
God. M Take the four last words, and they 
are atheistical: take the sentence, and it is 
Scripture. So, take the marked passages in 
this paper, and they may, perhaps, be forced 
into something like improper imputation 
against the president: take the paper itself, 
and the very first paragraph is a plain and 
positive approbation of his intention. 
Though I must acknowledge that, however 
upright I might formerly have believed his 
motives of action, I cannot, upon reflection, 
pay that tribute to his conduct or his mo- 
tives on the present occasion. The general 
circumstances that save rise to the paper I 
now hold, are these: Dr. Priestley, a man 
whose name implies a greater combination 
of learning, science, and ability, of important 
discovery, of exertion for the benefit of man- 
kind, and of private integrity, than any oth- 
er man now living can boast— whose conduct 
towards me, in the instance detailed in this 
paper, is praise sufficient to bear up my 
mind against any consequences which the 
present trial can produce— nad long been an 
acquaintance and an intimate acquaintance 
of Mr. Adams, in England and in this coun- 
try. The letters of the latter to Dr. Priest- 
ley are full of strong expressions of friend- 
ship and esteem. Relying upon this long in- 
tercourse of cordiality between them, Dr. 
Priestley urged me to permit him to write to 
Mr. Adams on the subject of a vacancy men- 
tioned in this paper, and which, as you will 
have it before you when you retire, I shall 
not read at length. This application was 
from one friend to another; upon the face 
of it a confidential communication; although 
containing nothing but what might do credit 
to all the parties concerned. Mr. Adams, 
however, did not think it so confidential; and 
from some disclosure on his part, has been 
founded the base and cowardly slander 
which dragged me in the first instance be- 
fore the public in vindication of my moral 
and political character, and has at length 
dragged me before this tribunal, to protect, 
if I can, my personal liberty and my private 
fortune, against the legal attack of an ex 
officio information. Hence, it is evident, gen- 
tlemen of the jury, that this is not a vol- 
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untary, but an involuntary publication on 
my part: it has originated, not from mo- 
tives of turbulence and malice, but from self- 
defence; not from a desire of attacking the 
character of the president, but of vindicat- 
ing my own. And in what way have I 
done this? My motives, my private charac- 
ter, my public character, were the object of 
falsehood and calumny, apparently founded 
on information of high authority. In reply, 
I give credit to the intentions of the presi- 
dent: I say nothing of his private charac- 
ter; and I attack only the tendency of meas- 
ures notorious to the world, which, having 
been known to disapprove publicly, I was 
charged with being ready, from motives of 
interest, to approve privately. I think, gen- 
tlemen, you cannot help feeling this con- 
trast of behaviour, and if the president is sat- 
isfied with his side of the picture, I am mine. 
The first article selected for accusation is, 
that, at the time I allude to, "he was but in 
the infancy of political mistake." Why this 
expression should have been fixed on as sedi- 
tious, I know not, unless it be that "quern 
deus vult perdere prius dementat"; for have 
we advanced so far on the road to despotism 
in this republican country, that we dare not 
say our president may be mistaken? Is a 
plain citizen encircled at once by the myste- 
rious attribute of political infallibility the 
instant he mounts the presidential chair? 
If so, then indeed may it be seditious to say 
he is mistaken; but before you can condemn 
me for this kind of sedition, you must be- 
come catholic believers in this new-fangled 
doctrine of infallibility. I know that in Eng- 
land the king can do no wrong, but I did not 
know till now that the president of the Unit- 
ed States had the same attribute. I have 
said (and I am accused for saying it) "that 
even those who doubted his capacity thought 
well of his intentions." Is it a crime to 
doubt the capacity of the president? Sup- 
pose I had said that there were some who 
did not give him credit for capacity suffi- 
cient for the office he holds, is that a crime? 
Or if in them, is it a crime in me, who have 
not said it? Nor can the word "capacity" here 
be fairly construed into any other than a 
comparative meaning; for surely no one who 
has read his defence, as it is called, of the 
American constitution, or who reflects that 
he has had abilities enough to raise himself 
to his present situation, can say that he is 
devoid either of industry or talents. But 
those who voted for his opponent must have 
believed Mr. Adams of inferior capacity to 
that gentleman. Of that number was I; of 
that number was at least one-half of the 
people of the United States. If it be a crime 
thus to have thought and thus to have spok- 
en, I fear I shall continue in this respect in- 
corrigible. But if of two constructions the 
one is absurd, improbable and unfavoura- 
ble, surely it should be rejected in favour of 
that meaning which was most likely to have 
occurred, and which in its effects will do 
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least injury to -a defendant like myself. 
This is common, this is legal charity. "Nor 
had we yet, under his auspices, been saddled 
with the expense of a permanent navy." 
Gentlemen, is it true or not that we are sad- 
dled with the expense of a permanent navy? 
Is it necessary that I should enter into a de- 
tail of authorities to prove, that the sun 
shines at noon-day? But farther, is it true 
that we incur this expense under his auspi- 
ces and sanction? I have before me two 
publications: the one the Gazette of the 
United States, published by Mr. Fenno in 
this city; and another, in a form more port- 
able and convenient, purporting to be a se- 
lection of addresses and answers to and 
from the president during the summer of 
179S. Not having been able to procure office 
copies of the documents 1 wished to refer 
, to, I must offer in evidence such publications 
as 1 can find; that class of publications, up- 
on which in fact the mind of the public is 
usually made up; and upon whose authority 
the electors of this country determine the 
characters whom they honour with their suf- 
frage. Indeed, if the opinion that fell from 
the court this morning be accurate, that no 
man should hazard an assertion but upon 
sufficient and legal evidence, and if docu- 
ments from the public offices in proof of no- 
torious facts are required as such evidence, 
then are the mouths of the people complete- 
ly shut up on every question of public con- 
duet or public character: but I cannot help 
thinking it a fair and reasonable position, 
that a defendant in such a case as this 
should be permitted to offer to the jury any 
evidence that appears to him a sufficient 
ground for his assertion, and let them decide 
on its credibility. 

CHASE, Circuit Justice. What is it that 
you say, sir, fell from the court? They have 
not yet decided what was or what not proper 
evidence for you to adduce. The court said, 
if you thought the public documents at your 
service, you were mistaken. If you under- 
take to publish, without having proper evi- 
dence before you to justify your assertions, 
you do it at your own risk. Most assuredly, 
in common traverses, you could not offer the 
evidence you mention. But we acknowledge 
that, in such a case as this, greater latitude 
may be given. If you say the president did 
write a letter, you must prove it. AVe should 
incline to admit gazettes and acts of public 
authority and notoriety: you might read the 
speech of the president to both houses of 
congress in evidence. If you want to prove 
that the president advocated a navy, you 
may read the journals of congress or any au- 
thentic public document. 

Mr. Cooper. If I am defeated in my en- 
deavours to procure these documents, I must 
offer such evidence as I can procure; and 
where there is no reasonable suspicion or as- 
signable motive why the publications I offer 
should misrepresent the transactions I al- 
lude to, the probability is in favour of their 
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accuracy; especially when the printers of 
them are severely punishable for wilful mis- 
representation or gross mistake in detailing 
the public acts ot government. 

PETERS, District Judge. I admit a great 
many things from Mr. Cooper, who is with- 
out counsel, which I would not admit from, 
others. 

CHASE, Circuit Justice. You may read 
anything and everything you please. 

Mr. Cooper then went on to argue at great 
length, from a copious collection from the- 
public documents of the* day, that the policy 
of the president had been to saddle upon the 
country a permanent navy and army, and to- 
keep down the liberties of the citizens by 
his arbitrary interference in the case of 
Jonathan Robbins. He then said: 

Gentlemen, I have gone through all the- 
charges, and I am satisfied that I have- 
brought in support of my assertions the best 
evidence the nature of my case would admit 
of. It is true, by resorting to Danbury tor 
depositions and to Chai'lestown for records. 
I might have made the evidence in the last 
charge more complete; but I did not and do 
not think them necessary to produce further 
conviction on your minds than you feel on 
the subject already. This is an important 
point under the law in question. If such, 
strictness of testimony is required, there is an 
end at once of all political conversation ia 
promiscuous society. The time, the labour, 
the difficulty, the expense, the harassment 
and fatigue of mind as well as of body, which, 
such doctrine would occasion to every citizen 
whom a corrupt administration might deter- 
mine to ruin, would be an engine of oppres- 
sion of itself sufficiently powerful to estab- 
lish a perfect despotism over the press; and. 
would be a punishment for innocence before- 
trial, too severe to be inflicted on sedition it- 
self. I think you must feel the truth of these- 
remarks: the proceedings on this trial irre- 
sistibly suggest them. Gentlemen, if the as- 
sertions I have made are true, whatever the- 
motives of them may be, you cannot find me- 
guilty. But I think it impossible, if you con- 
sider the paper altogether, that you can as- 
scribe the publication of it to malice: it is* 
on the face of it not voluntary, but com- 
pelled. I have, in the very outset of the pa- 
per, spoken well of the president: I have been 
in the habit of thinking his intentions right, 
and his public conduct wrong: and that this 
has been the general tenor of my language 
and behaviour, I believe I can even now 
bring proof enough from among my friends 
and my neighbors. 

CHASE, Circuit Justice. This is not nec- 
essary: it is your conduct, not your char- 
acter* that is in question. If this prosecu- 
tion were for a crime against the United 
States, you might give evidence to your char- 
acter, and show that you have always been 
a good citizen; but this is an indictment for a 
libel against the president, where your gen- 
eral character is not in question. 
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Mr. Cooper. I am satisfied. I sliall fatigue 
the jury no longer; but rest my defence here. 

Mr. Rawle, in reply, said: 

Gentlemen of the jury, the defence you 
have just heard is one of the most extraordi- 
nary and unexampled I ever remember to 
have witnessed in a court of justice. It is no 
less thau to call into decision whether Thom- 
as Cooper, the defendant, or the president of 
the United States, to whom this country has 
thought proper to confide its most important 
interests, is best qualified to judge whether 
the measures adopted by our government are 
calculated to preserve the peace and promote 
the happiness of America. This, however, 
does not seem to me the real point which 
you are to try; and I shall therefore (un- 
der direction of the court) proceed to state 
what I conceive to be the question which you, 
gentlemen of the jury, are now called upon 
to determine. Thomas Cooper is charged in 
the indictment with having published a false, 
scandalous and malicious libel, with intent 
to defame the president of the United States, 
and to bring him into contempt and disre- 
pute, and to excite against him the hatred of 
the good people of this country. In the act 
which defines this offence and points out the 
punishment, a liberality of defence is given, 
unknown, I believe, in any .other country 
where the party is tried for a libel on the 
government Here the defendant is allowed, 
under the third section of that act, to give 
in evidence the truth of the matters charged 
as a libel in the publication, and the jury 
have a right to determine the law and the 
fact under the direction of the court. The 
true spirit of the law is that the defendant 
shall not be found guilty of publishing de- 
famatory writings, unless they be false, nor, 
although they may be false, shall he be con- 
sidered as guilty under the law, unless the 
intent of the publication appear to be ma- 
licious. That such publication has proceeded 
upon a knowledge of the truth, he is permit- 
ted to give as matter of evidence; and if true, 
it must be allowed to go far to satisfy the 
minds of the jury that the malicious motives 
imputed to him are not time. In private ac- 
tions for slander, where a man seeks pe- 
cuniary redress for the injury his character 
has sustained, the defendant is entitled to 
give in evidence, as a defence to the action, 
the truth of the words spoken or the writ- 
ten libel; and if the truth of the assertions 
be proved, it will amount to a justification. 
There is no difference, then, between the de- 
fence, that may be set up to an action of 
slander, or libel on a private person, and that 
which is permitted under the law whereon 
this indictment is grounded. The defendant 
has undertaken to satisfy the mind of the 
jury that, in this publication, he had no 
malicious intention against the president of 
the United States; I join issue with him on 
the point, and request your particular atten- 
tion to it. He alleges that he did not im- 
pute improper motives to the president, and 



attempts to substantiate his allegation by re- 
ferring you to his declaration in the outset, 
where he says that "I cannot believe him (the 
president) capable of such gross misrepresen- 
tations, for I still think well of his inten- 
tions, however I may disapprove of his con- 
duct." But to this I shall add that he goes 
} on and concludes with a paragraph, evincing 
in the clearest manner a settled design to 
persuade the public that the president of the 
United States is not fit for the high office he 
bears, and of this you must be fully con- 
vinced from the whole tenor of the expres- 
sions which have been read to you in the in- 
dictment. It is very far from my views to 
press hard upon any part of his long address 
to you, or to make use against him of any 
unguarded expression, which, on more de- 
liberate consideration, he might have omitted 
or corrected; jet, when I cannot but observe, . 
from the whole tenor of his present argument, 
as well as from his publication, that his ob- 
ject is not so much to convince you, gentle- 
men of the jury, that his assertions are true, 
as to cast an unmerited reflection on the gen- 
eral character and conduct of the president, 
I cannot help suspecting him of the motives, 
he disclaims, and I must do my duty by ex- 
posing the design as well as the fallacy of the 
justification he has set up. The defendant 
has used a little observation respecting the 
separating in the indictment the text from 
the context, as I believe he was pleased to 
term it; and argued that by this means the 
most upright intentions and laudable expres- 
sions might be perverted from their true and 
obvious meaning. Such an insinuation, how- 
ever, is not calculated to influence your 
minds. In framing an indictment, it is my 
duty to leave out matters of little importance, 
and to introduce those circumstances only 
that are truly and legally reprehensible: and 
he well knows that he can read, if he pleases, 
the whole of the publication, and that you 
will have it with you when you consider of 
your verdict. 5Tou will judge, therefore, 
whether by th,s observation, it was his, or 
whether it is my design to confound and per- 
plex the sense. Whether the reflections he 
has thrown upon the conduct of government, 
in so many instances throughout his defence 
as well as in his publication, evince the re- 
gard he professes to entertain for the inten- 
tions of the president, is to me, as it will be 
to you, extremely dubious; nor have 'those 
professions been confirmed by the singular 
manner in which he has cited and selected 
the passages on which his defence has been 
grounded. Throughout the quotations he has 
made, particularly from the addresses to the 
president, ■ and the answers to them, there 
has been a series of misrepresentations, 
which it will be my duty to observe upon 
when I come to consider that part of the 
charge and his vindication of it. But it is 
fair to observe that if, from the perusal of 
partial extracts and passages selected from 
various publications, he has thought proper 
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to publish a libel, such as that for which be 
is indicted, against the character of our 
president, there is no excuse for his conduct; 
if, on the other hand, he had the whole of the 
publications before him, and has extracted 
from them partially and unfairly, his eon- 
•duct is still more reprehensible, and there is 
the less excuse, as it is evident, and as you, 
gentlemen of the jury, must have observed, 
that he is a man of talents and letters. 

Mr. Rawle then proceeded to consider at 
.great length the several points of justification 
started by Mr. Cooper, and then said: 

Gentlemen, you have attended to the words 
■of this charge in the indictment, and you 
•cannot but be impressed that they convey on 
the face and in the very tenor of them, a con- 
clusive proof of a mala mens, of a malicious 
and deliberate intention to injure the char- 
acter of the president: no man can read them 
without receiving this impression from the 
perusal. I have not touched on the article re- 
specting the embassies to Prussia, Russia, 
and the Porte; because I did not think it of 
importance sufficient to occupy much of your 
time. Indeed, I believe no embassy was ever 
sent to Russia. There is enough for your 
-consideration against the defendant, without 
-dwelling, on these lesser articles of the in- 
dictment. Gentlemen, I have no personal 
animosity against Air. Cooper; but I have 
instituted this prosecution because I thought 
it my duty so to do, and I must make those 
remarks which the same duty calls forth. 
The defendant has endeavoured to show that 
his publication was without malice; but his 
conduct with Buyers, and his expressions in 
that publication, prove otherwise: the nature 
of his defence, though he has stated his opin- 
ion of the good intention's of the president, 
evidently shows that he meant to justify his 
own conduct and language throughout. You, 
gentlemen of the jury, under the direction of 
the court, will decide whether he has pre- 
sented to you such a justification as will en- 
title him to your verdict in his favour. 

CHASE, Circuit Justice (charging jury). 
Gentlemen of the jury: When men are found 
rash enough to commit an offence such as 
the traverser is charged with, it becomes the 
duty of the government to take care that 
they should not pass with impunity. It is 
my duty to state to you the law on which this 
indictment is preferred, and the substance 
of the accusation and defence. Thomas 
Cooper; the .traverser, stands charged with 
having published a false, scandalous and ma- 
licious libel against the president of the Unit- 
ed States, in his official character as presi- 
dent There is no civilized country that I 
know of, that does not punish such offences; 
and it is necessary to the peace and welfare 
of this country, that these offences should 
meet with their proper punishment, since 
ours is a government founded on the opinions 
and confidence of the people. The represent- 
atives 'and the president arc chosen by the 
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people. It is a government made by them- 
selves; and their officers are chosen by them- 
selves; and, therefore, if any improper law 
is enacted, the people have it in their power 
to obtain the repeal of such law, or even of 
the constitution itself, if found defective, 
since provision is made for its amendment. 
Our government, therefore, is really repub- 
lican; the people are truly represented, since 
all power is derived from them. It is a gov- 
ernment of representation and responsibility. 
All officers of the government are liable to be 
displaced or removed, or their duration in 
office limited by elections at fixed periods. 
There is one department only, the judiciary, 
which is not subject to such removal; their 
offices being held "during good behaviour," 
and therefore they can only be removed for 
misbehaviour. All governments which I have 
ever read or heard of punish libels against 
themselves. If a man attempts to destroy 
the confidence of the people in their officers, 
their supreme magistrate, and their legisla- 
ture, he effectually saps the foundation of 
the government. A republican government 
can only be destroyed in two ways; the in- 
troduction of luxury, or the licentiousness of 
the press. This latter is the more slow, but 
most sure and certain, means of bringing 
about the destruction of the government. 
The legislature of this country, knowing this 
maxim, has thought proper to pass a law to 
check this licentiousness of the press: by a 
clause in that law it is enacted. (Judge 
CHASE here read the second section of the 
sedition law.) It must, therefore, be observ- 
ed, gentlemen of the jury, that the intent 
must be plainly manifest. It is an important 
word in the law; for if there is no such in- 
tent to defame, &c, there is no offence cre- 
ated by that law. Thomas Cooper." then, 
stands indicted for having published a false, 
scandalous and malicious libel upon the presi- 
dent of the United States, with intent to de- 
fame the president, to bring him into con- 
tempt and disrepute, and to excite against 
him the hatred of the good people of the 
United States. This is the charge. The trav- 
erser has pleaded not guilty, and that he has 
not published, &c, with these views. He 
has also pleaded in justification (which the 
law provides for), that the matters asserted 
by him are true, and that he will give the 
same in evidence. 

It is incumbent on the part of the prosecu- 
tion to prove two facts: (1) That the* trav- 
erser did publish the matters contained in the 
indictment. (2) That he did publish with in- 
tent to defame, &c. For the intent is as much 
a fact as the other, and must be proved in 
the same manner as other facts; and must 
be proved as stated in the law of congress— 
the mere publication is no offence; and in 
making up your verdict, though you consider 
them separately, you must take the whole 
tenor and import of the publication, since the 
offence is committed by the two coupled to- 
gether. 
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First, ^Jien, as to the publication. The fact 
of writing and publishing is clearly proved; 
nay, in fact it is not denied. It is proved to 
have taken place at Sunbury, a considerable 
distance from the seat of government. It ap- 
pears from the evidence that the traverser 
went to the house of a justice of the peace 
with this paper, whom, of all others, he ought 
to have avoided; for he must know that it 
was the duty of the justice of the peace to 
deliver it immediately to those who administer 
the government. He did so. It was inde- 
cent to deliver such a paper to a justice of the 
peace, and the manner in which it was deliv- 
ered was yet more outrageous— if it was clone 
in joke, as the traverser would wish to imply, 
it was still very improper— but there was the 
same solemnity in his expression, "This is my 
name, and I am the author of this handbill,*' 
as if the traverser was going to part with an 
estate. This conduct showed that he intend- 
ed to dare and defy the government, and to 
provoke " them, and his subsequent conduct 
satisfies my mind that such was his disposi- 
tion. For he justifies the publication in all its 
parts, and declares it to be founded in truth. 
It is proved most clearly to be his publication. 
It is your business to consider the intent as 
coupled with that and view the whole to- 
gether. You must take that publication, and 
compare it with the indictment. If there are 
doubts as to the motives of the traverser, he 
has removed them; for, though he states in 
his defence that he does not arraign the mo- 
tives of the president, yet he has boldly 
avowed that his own motives in this publica- 
tion were to censure the conduct of the presi- 
dent, which his conduct, as he thought, de- 
served. Now, gentlemen, the motives of the 
president in his official capacity, are not a 
subject of inquiry with you. Shall we say to 
the president, you are not fit for the govern- 
ment of this country? It is no apology for a 
man to say, that he believes the president to 
be honest, but that he has done acts which 
prove him unworthy the confidence of the peo- 
ple, incapable of executing the duties of his 
high station, and unfit for the important office 
to which the people have elected him: the mo- j 
tives and intent of the traverser, not of the 
president, are the subject to be inquired into 
by you. . 

Now we will consider this libel as published 
by the defendant, and observe what were his 
motives. You will find the traverser speaking 
of the president in the following words: 
"Even those who doubted his capacity, 
thought well of his intentions/* This the 
traverser might suppose would be considered 
as a compliment as to the intentions of the 
president; but I have no doubt that it was 
meant to carry a sting with it which should be 
felt; for it was in substance saying of the 
president, "You may have good intentions, but 
I doubt your capacity." He then goes on to 
say: "Nor were we yet saddled with the ex- 
pense of a permanent navy, nor threatened, 
under his (the president's) auspices, with the 



existence of a standing army. Our credit was- 
not yet reduced so low as to borrow money at 
eight per cent, in time of peace/* Now, gen- 
tlemen, if these things were time, can any one 
doubt what effect they would have on the pub- 
lic mind? If the people believed those things, 
what would be the consequence? What! the 
president of the United States saddle us with 
a permanent navy, encourage a standing 
army, and borrow money at a large premium?" 
And are Ave told, too, that this is in time of 
peace? If you believe this to be true, what 
opinion can you, gentlemen, form of the presi- 
dent? One observation must strike you, viz.: 
That these charges are made not only against 
the president, but against yourselves who elect 
the house of representatives, for these acts 
cannot be done without first having been ap- 
proved of by congress. Can a navy be built, 
can an army be raised, or money borrowed, 
without the consent of congress? The presi- 
dent is further charged for that "the unneces- 
sary violence of his official expressions might 
justly have provoked a war." This is a very 
serious charge indeed. What, the president, 
by unnecessary violence, plunge this country 
into a war! and that a just war? It cannot be 
—I say, gentlemen, again, if you believe this, 
what opinion can you form of the president? 
Certainly the worst you can form: you would 
certainly consider him totally unfit for the 
high station which he has so honorably filled, 
and with such benefit to his country. The 
traverser states that, under the auspices of 
the president, "our credit is so low that we are 
obliged to borrow money at eight per cent, 
in time of peace." I cannot suppress my feel- 
ings at this gross attack upon the president. 
Can this be true? Can you believe it? Are 
we now in time of peace? Is there no war? 
No hostilities with France? Has she not cap- 
tured our vessels and plundered us of our prop- 
erty to the amount of millions? Has not the 
intercourse been prohibited with her? Have 
we not armed our vessels to defend ourselves, 
and have we not captured several of her ves- 
sels of war? Although no formal declaration 
of war has been made, is it not notorious that 
actual hostilities have taken place? And is 
this, then, a time of peace? The very expense 
incurred, which rendered a loan necessary, 
was in consequence of the conduct of France. 
The traverser, therefore, has published an un- 
truth, knowing it to be an untruth. 

The other part of the publication is much 
more offensive. I do not allude to his as- 
sertions relating to the embassies to Prussia, 
Russia, and the Sublime Porte. They are 
matters of little consequence, and, therefore, 
I shall pass over them. The part to which I 
allude is that where the traverser charges the 
president with having influenced the judiciary 
department. I Know of no charge which can 
be more injurious to the president than that 
of an attempt to influence a court of judica- 
ture; the judicature of the country is of the 
greatest consequence to the liberties and exist- 
ence of a nation. If your constitution was de- 
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stroyed, so long as the judiciary department 
remained free and uncontrolled, the liberties 
of the people would -not be endangered. Suf- 
fer your courts of judicature to be destroyed; 
there is an end to your liberties. The trav- 
erser says that this interference was a stretch 
of authority that the monarch of Great Brit- 
ain would have shrunk from; an interfer- 
ence without precedent, against law and 
against mercy. Is not this an attack, and a 
most serious attack on the character of the 
president? The traverser goes on thus: 
"This melancholy case of Jonathan Bobbins, a 
native of America, forcibly impressed by the 
British, and delivered, with the advice of Mr. 
Adams, to the mock trial of a British court- 
martial, had not yet astonished the republican 
citizens of this free country,— a case too little 
known, but of which the people ought to be 
fully apprised before the election, and they 
shall be." Now, gentlemen, there are cir- 
cumstances in this publication which greatly 
aggravate the offence. The traverser does 
not only tell you that the president interfered 
to influence a court of justice without prece- 
dent, against law and against mercy; but that 
he so interfered in order to deliver up a native 
American citizen to be executed by a British 
court-martial under a mock trial, against law 
and against mercy. Another circumstance is 
adduced to complete the picture. He tells 
you that this Robbins was not only an Ameri- 
can, but a native American, forcibly impressed 
by the British; and yet that the president of 
the United States, without precedent, against 
law and against mercy, interfered with a 
court of justice, and ordered this native Amer- 
ican to be delivered up to a mock trial by a 
British court-martial. I can scarcely con- 
ceive a charge can be made against the presi- 
dent of so much consequence, or of a more 
heinous nature. But, says Mr. Cooper, he has 
done it. I will show you the case in which 
he has done it. It is the case of Jonathan 
Robbins. It appears then that this is a charge 
on the president, not only false and scandal- 
ous, but evidently made with intent to injure 
his character, and the manner in which it is 
made is well calculated to operate Qn the pas- 
sions of Americans, and I fear such has been 
the effect. If this charge were true, there is 
not a man amongst you but would hate the 
president. I am sure I should hate him my- 
self if I had thought he had done this. Upon 
the purity and independence of the judges de- 
pend the existence of your government and 
the preservation of your liberties. They 
should be under no influence— they are only 
accountable to God and their own consciences 
—your present judges are in that situation. 

There is a little circumstance which the at- 
torney-general, in his observations to you, 
omitted to state, but which I think it right to 
recall to your recollection, as it appears with 
what design the traverser made this publica- 
tion. In this allusion to Jonathan Robbins he 
expressly tells you this is "a case too little 
known, but of which the people ought to be 
-*25fjsd.cas. — £1 



fully apprised before the election, and they 
shall be." Here, then, the evident design of 
the traverser was, to arouse the people against 
the president so as to influence their minds 
against him on the next election. I think it 
right to explain this to you, because it proves, 
that the traverser was actuated by improper 
motives to make this charge against the pres- 
ident. It is a very heavy charge, and made 
with intent to bring the president into con- 
tempt and disrepute, and excite against him 
the hatred of the people of the United States. 
The traverser has read in evidence a report 
made by the president to the house of repre- 
sentatives, and a letter written by the secre- 
tary of state, to show that the president had 
advised and directed this Robbins to be given 
up; but subsequent facts could not excuse the 
traverser for what he had written before. 
Now, gentlemen, with regard to this delivery 
of Jonathan Robbins, I am clearly of opinion 
that the president could not refuse to deliver 
him up. This same Jonathan Robbins, whose 
real name appears to have been Nash, was 
charged with murder committed on board the 
Hermione, British ship of war. This Nash be- 
! ing discovered in America, the British minis- 
ter made a requisition to the president that he 
should be delivered up. Then we must in- 
quire whether the president was obliged to 
give him up? By the twenty-seventh article 
of the treaty with Great Britain, it is stipu- 
lated, "that either of the contracting parties 
will deliver up to justice all persons who, be- 
ing charged with murder or forgery commit- 
ted within the jurisdiction of either, shall seek 
an asylum within any of the countries of the 
other, provided this shall be done only on such 
evidence of criminality as, according to the 
laws of the place where the fugitive or person 
so charged shall be found,- would justify his 
apprehension and commitment for trial, if the 
offence had been there committed." If the 
president, therefore, by this treaty, was bound 
to give this Nash up to justice, he was so 
bound by law; for the treaty is the law of 
the land: if so, the charge of interference to 
influence the decisions of a court of justice, is 
without foundation. The reason why this 
article was inserted in the treaty, is evident. 
Murder is a crime against the laws of God 
and man, and ought never to be committed 
with impunity. Forgery is an offence affecting 
all commercial countries, and should never go 
unpunished; and therefore every government, 
especially a commercial one, acts wisely in de- 
livering fugitives guilty of such crimes to jus- 
tice. Nash was charged with having commit- 
ted murder on board a British ship of war. 
Now a dispute has arisen whether murder 
committed on board such a ship of war, was 
committed within the jurisdiction of Great 
Britain. I have no doubt as to the point. All 
vessels, whether public or private, are part 
of the territory and within the jurisdiction of 
the nation to which they belong. This is ac- 
cording to the law of nations. All nations 
have this jurisdiction, and the reason is obvi- 
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ous, for every country carrying on commerce, 
is answerable to other nations for the conduct 
of their subjects on the ocean. Were it not 
so, crimes committed on board vessels of war 
would go unpunished; for no other country 
can claim jurisdiction. This person, then, 
was charged with murder committed on board 
a British ship of war. I say it was commit- 
ted within the jurisdiction of Great Britain. 
By the constitution, (since the treaty is the 
law of the land,) America was bound to give 
him up: but who is the person to deliver up 
a fugitive according to that article in the 
treaty? The president was the only person 
to take the proper steps, and to take cogni- 
zance of the business. He represents the Unit- 
ed States in their concerns with foreign pow- 
ers. This affair could not be tiled before a 
court of law. No court of justice here has 
jurisdiction over the crime of murder commit- 
ted on board a British ship of war. Now, as 
the requisition was made to the president on 
the part of the British government to deliver 
this man up, it became necessary to know 
whether there was sufficient evidence of his 
criminality pursuant to the treaty. The judge 
of the court of Carolina was therefore called 
upon to inquire into the evidence of his crim- 
inality. He was the instrument made use of 
by the president to ascertain that fact. His 
delivery was the necessary act of the presi- 
dent, which he was by the treaty and the 
law of the land, bound to perform; and had 
he not done so, we should have heard louder 
complaints from that party who are inces- 
santly opposing and calumniating the govern- 
ment, that the president had grossly neglected 
his duty by not carrying a solemn treaty into 
effect. Was this, then, an interference on the 
.part of the president with the judiciary with- 
out precedent, against law and against mercy; 
for doing an act which he was bound by the 
law of the land to carry into effect, and over 
which a court of justice had no jurisdiction? 
Surely not; neither has it merited to be treat- 
ed in the manner in which the traverser has 
done in his publication. A defence of greater 
novelty I never heard before. 

Take this publication in all its parts, and it 
is the boldest attempt I have known to poison 
the minds of the people. He asserts that Mr. 
Adams has countenanced a navy, that he has 
brought forward measures for raising a stand- 
ing army in the country. The traverser is 
certainly a scholar, and has shoAvn himself a 
man of learning, and has read much on ihe 
subject of armies. But to assert, as he has 
done, that we have a standing army in this 
country, betrays the most egregious igno- 
rance, or the most wilful intentions to de- 
ceive the public. We have two descriptions 
of armies in this country— we have an army 
which is generally called the Western army, 
enlisted for five years only— can this be a 
standing army? Who raises them? Con- 
gress. Who pays them? The people. We 
have also another army, called the provisional 
army, which is enlisted during the existence 



of the war with France— neither of these can, 
with any propriety, be called a standing army. 
In fact, we cannot have a standing army in 
this country, the constitution having express- 
ly declared that no appropriation shall be 
made for the support of an army longer than 
two years. Therefore, as congress may ap- 
propriate money for the support of the army 
annually, and are obliged to do it only for 
two years, there can be no standing army in 
this country until the constitution is first de- 
stroyed. There is no subject on which the 
people of America feel more alarm, than the 
establishment of a standing army. Once per- 
suade them that the government is attempt- 
ing to promote such a measure, and you de- 
stroy their confidence in the government. 
Therefore, to say, that under the auspices of 
the president, we were saddled with a stand- 
ing army, was directly calculated to bring 
him into contempt with the people, and ex- 
cite their hatred against him. 

It is too much to press this point on the 
traverser. But he deserves it This publica- 
tion is evidently intended to mislead the igno- 
rant, and inflame their minds against the 
president, and to influence their votes on the 
next election. The traverser says, he has 
proved that the president has advocated a 
standing army— how has he proved it? There 
is no standing army; I have before stated, the 
army is only raised for five years, and dur- 
ing the existing differences — he tells you, Mr. 
Adams is a friend to the establishment of a 
navy; I wonder who is not a friend to a 
navy which is to protect the commerce and 
power of this country. The traverser has, to 
prove these points, read to you many extracts 
from the addresses and answers to the presi- 
dent. He has selected a number of passages, 
which, he asserts, prove the approbation of 
the president to the creation of a navy, and 
forming a standing army. But we are to 
recollect gentlemen, that when in consequence 
of the unjust proceedings of France, the great 
mass of the people thought proper to address 
the president, expressing in those addresses, 
sentiments of attachment and confidence in 
the president, and their determination to re- 
sist the oppression of the French government, 
the president replied to them, in answers 
which generally were the echo of their senti- 
ments, and in fact, his expressions were as 
general as the nature of the addresses would 
permit— therefore, the traverser ought to have 
blamed the addressers, and not the president. 
The Marine Society of Boston, as old sea- 
men, address the president in favour of a 
navy. The president in reply, thinks a navy 
is the proper defence of the country. 

I believe, gentlemen, in the first part of my 
charge, I made remarks on the assertions of 
the traverser, that the president had borrow- 
ed money at eight per cent, in time of peace. 
Therefore, it will not be necessary to enlarge 
on that point. You will please to notice, gen- 
tlemen, that the traverser in his defence must 
prove every charge he has made to be true; 
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lie must prove it to the marrow. If he as- 
serts three things, and proves but one, he 
fails; if he proves hut two, he fails in "his de- 
fence, for he must prove the whole of his as- 
sertions to he true. If he were to prove, that 
the president had done everything charged 
against him in the first paragraph of the pub- 
lication—though he should prove to your sat- 
isfaction, that the president had interfered to 
influence the decisions of a court of justice, 
that he had delivered up Jonathan Rohbins 
without precedent, against law and against 
mercy, this would not he sufficient unless he 
proved at the same time, that Jonathan Rob- 
bins was a native American, and had been 
forcibly impressed, and compelled to serve on 
board a British ship of war. If he fails, 
therefore, gentlemen, in this proof, you must 
then consider whether his intention in mak- 
ing these charges against the president were 
malicious or not. It is not necessary for me 
to go more minutely into an investigation of 
the defence. You must judge for yourselves 
—you must find the publication, and judge of 
the intent with which that publication was 
made, whether it was malice or not? If you 
believe that he has published it without mal- 
ice, or an intent to defame the president of 
the United States, you must acquit him. If 
he has proved the truth of the facts asserted 
by him, you must find him not guilty. 

After the jury had returned with a verdict 
of guilty: 

CHASE, Circuit Justice. Mr. Cooper, as the 
jury have found you guilty, we wish to hear 
any circumstances you have to offer in point 
of the mitigation of the fine the court may 
think proper to impose on you, and also in 
extenuation of your punishment. We should 
therefore wish to know your situation in life, 
in regard to your circumstances. It will be 
proper for you to consider of this. As you 
are under recognizance, you will attend the 
court some time the latter end of the week. 
(The court appointed Wednesday.) 

Proceedings on Wednesday, April 30, 1800. 

CHASE, Circuit Justice. Mr. Cooper, have 
you anything to offer to the court previous to 
passing sentence? 

Mr. Cooper. The court have desired me to 
offer anything relating to my circumstances 
in mitigation of the fine, or any observation 
that occurs to me in extenuation of the of- 
fence. I have thought it my duty (not for 
the purpose of deprecating any punishment 
which the court may deem it proper to inflict, 
but) to prevent any accidental or apparent 
harshness of punishment on part of tlw* court, 
for want of that information which it is in 
my power to give. For this reason, therefore, 
and that the court may not be misled, I think 
it right to say, that my property in this coun- 
try is moderate. That some resources I had 
in England, commercial failures there have 
lately cut off: that I depend principally on 
my practice: that practice, imprisonment will 



annihilate. Be it so. I have been accus- 
tomed to make sacrifices to opinion, and I can 
make this. As to circumstances in extenua- 
tion, not being conscious that I have set down 
aught in malice, I have nothing to extenuate. 

CHASE, Circuit Justice. I have heard 
what you have to say. I am sorry you did 
not think proper to make an affidavit in re- 
gard to your circumstances; you are a per- 
fect stranger to the court, to me at least. I 
do not know you personally— I know nothing 
of you, more than having lately heard your 
name mentioned in some publication. Every 
person knows the political disputes which 
have existed amongst us. It is notorious that 
there are two parties in the country; you 
have stated this yourself. You have taken 
one side— we do not pretend to say, that you 
have not a right to express your sentiments, 
only taking care not to injure the characters 
of those to whom you are opposed. Your cir- 
cumstances ought to have been disclosed, on 
affidavit, that the court might have judged as 
to the amount of the offence; nor did we 
want to hurt you, by this open disclosure. 

Mr. Cooper. I have nothing to disclose that 
1 am ashamed of. 

CHASE, Circuit Justice. If we were to in- 
dulge our own ideas, there is room to suspect 
that in cases of this kind, where one party 
is against the government, gentlemen who 
write for that party would be indemnified 
against any pecuniaiy loss; and that the party 
would pay any fine which might be imposed 
on the person convicted. You must know, I 
suppose, before you made any publication of 
this kind, whether you were to be supported 
by a party or not, and whether you would not 
be indemnified against any pecuniaiy loss. 
If the fine were only to fall on yourself, I 
would consider your circumstances; but, if I 
could believe you were supported by a party 
inimical to the government, and that they 
were to pay the fine, not you, I would go to 
the utmost extent of the power of the court 
I understand you have a family, but you have 
not thought proper to state that to the court 
From what I can gather from you, it appears 
that you depend on your profession for sup- 
port; we do not wish to impose so rigorous a 
fine as to be beyond a person's abilities to 
support, but the government must be secured 
against these malicious attacks. You say that 
you are not conscious of having acted from 
malicious motives. It may be so; saying so, 
we must believe you; but, the jury have found 
otherwise. You are a gentleman of the pro- 
fession, of such capacity and knowledge, as 
to have it more in your power to mislead the 
ignorant I do not want to oppress, but I will 
restrain, as far as I can, all such licentious 
attacks on the government of the country. 

Mr. Cooper. I have been asked by the court 
whether, in case of a fine being imposed upon 
me, I shall be supported by a party. Sir, I 
solemnly aver, that throughout my life, here 
and elsewhere, among all the political ques- 
tions in which I have been concerned, I have 
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never so far demeaned myself as to be a party 
writer. I never was in the pay or under the 
support of any party; there is no party in 
this, or any other country, that can offer me 
a temptation to prostitute my pen. If there 
are any persons here who are acquainted 
with what I have published, they must feel 
and be satisfied that I have had higher and 
better motives, than a party could suggest. 
I have written, to the best of my ability, what 
I seriously thought would conduce to the 
general good of mankind. The exertions of 
my talents, such as they are, have been un- 
bought, and so they shall continue; they have 
indeed been paid for, but they have been paid 
for by myself, and by myself only, and some- 
times dearly. The public is my debtor, and 
what I have paid or suffered for them, if my 
duty should again call upon me to write or to 
act, I shall again most readily submit to. I 
do not pretend to have no party opinions, to 
have no predilection for particular descrip- 
tions of men or of measures; but I do not act 
upon minor considerations; I belong here, as 
in my former country, to the great party of 
mankind. With regard to any offers which 
may have been made to me, to enable me to 
discharge the fine which may be imposed, I 
will state candidly to the court what has 
passed, for I wish not to conceal the truth; I 
have had no previous communication or prom- 
ise whatever, I have since had no specific 
promises of money or anything else. I wrote 
from my own suggestions. But, many of my 
friends have, in the expectation of a verdict 
against me, come forward with general of- 
fers of pecuniary assistance; these offers I 
have, hitherto, neither accepted nor rejected. 
If the court should impose a fine beyond my 
ability to pay, I shall accept them without 
hesitation; but if the fine be within my cir- 
cumstances to discharge, I shall pay it my- 
self. But the insinuations of the court are ill 
founded, and if you, sir, from misapprehen- 
sion or misinformation have been tempted to 
make them, your mistake should be corrected. 

PETERS, District Judge. I think we have 
nothing to do with parties; we are only 1o 
consider the subject before us. I wish you 
had thought proper to make an affidavit of 
your property. I have nothing to do, sitting 
here, to inquire whether a party in whose 
favour you may be, or you, are to pay the 
fine. I shall only consider your circum- 
stances, and impose a fine which I think ade- 
quate; we ought to avoid any oppression. It 
appears that you depend chiefly upon your 
profession for support Imprisonment for 
any time would tend to increase the fine, as 
your family would be deprived of your pro- 
fessional abilities to maintain them. 

CHASE, Circuit Justice. We will take time 
to consider this. Mr. Cooper, you may attend 
here again. 

Thursday, Mr. Cooper attended, and the 
court sentenced him to pay a fine of four 
hundred dollars; to be imprisoned for' six 
months, and, at the end of that period, to find 



surety for his good behaviour, himself in a 
thousand, and two sureties in five -hundred 
dollars each. 

NOTE. Judge Chase's conduct in this case, 
which was marked with a moderation in strong 
contrast with the harshness afterwards exhib- 
ited in the prosecution of Callender [Case No. 
14,709], was ably defended by Mr. Harper, in 
a speech on the sedition act, in the house of rep- 
resentatives in January, 1801 (Harper's Works, 
375), and was not thought sufficiently marked, to 
entitle it even to a nominal place in the mem- 
orable articles of impeachment, of November, 
3804. Mr. Cooper's defence, however, so t writ- 
ten out by himself as to make up a review of the 
whole administration, attracted great attention; 
and^ his imprisonment for an offence thought so 
trivial, was a popular subject for electioneering 
declamation. Mr. Adams himself thought the 
thing had gone too far, and would have pardoned 
him, had not Mr. Cooper issued a letter, in 
which he told him, that, so far from asking for 
clemency, he would not "accept" it, unless cou- 
pled with an acknowledgment by the president of 
the breach of good faith which the publication ot 
the alleged provocatory letter involved. See Au- 
rora, for May 10, 1700. Of course nothing could 
be done but let the imprisonment run out. This 
it did, and the fine was paid. Forty years after- 
wards, at the same time with that imposed upon 
Lyon [Case No. 8,646], it was repaid with in- 
terest. In Porcupine, Mr. Cooper, as well as 
Dr. Priestley, were among the principal subjects 
of ridicule and denunciation; but, perhaps, the 
most bitter notice taken of them by Cobbett, 
was a poem called "Prison Eclogue," published 
by him in London, in 1801, and afterwards in- 
corporated in Porcupine's works. The student 
will find in the Aurora of May 6, May 9, and 
May 19, papers of some interest emanating from 
Mr. Cooper on the subject of the trial in the 
text. 

Mr. Cooper's fife, however, is so connected with 
American history, as to require more than a gen- 
eral notice. He was born in London in 1759, 
and was educated at Oxford. Intended for the 
law, he did not confine himself to merely legal 
studies, but devoted himself with great success 
to the natural sciences, particularly chemistry, 
over which he soon obtained a mastery. His 
professional studies, so far as his history shows, 
never were very severely conducted; and soon aft- 
er his advent at the bar, he allowed himself to be 
carried into another orbit, by accepting an am- 
bassadorship from a democratic club in England, 
to a democratic club in France. For this both 
he, himself, and his patron, Mr. Watt, of steam- 
engine fame, from whom his diplomatic creden- 
tials had issued, were assailed in the house of 
commons by Mr. Burke. This gave Mr. Cooper 
an opportunity which he but too gladly seized; 
and at once there issued a pamphlet reply, which 
made up fcr the want of vivacity of its style 
by the excessive inflammation of its temper. 
"As long as you sell this at a high price," said 
Sir John Scott, "you can do no harm; but the 
moment it is turned into a penny slip, thai mo- 
ment I will prosecute you." This kindly caution 
of course shrunk the circulation of the "reply," 
and the result was, that Mr. Cooper, abandoning 
for a time politics, undertook to introduce into 
practice in Manchester, the important secret of 
extracting chlorine from common salt, which 
though afterwards so valuable, he was not then 
able to bring into successful operation. 

Leaving the wreck both of business and of 
political fortune, Mr. Cooper at last made up his 
mind to accompany Dr. Priestley to America, not 
free, it must be admitted,— at least so far as 
Dr. Priestley is concerned.— from the conviction 
that, resist it as they might, the young republic 
would soon press them into the ranks of its 
law-makers. But this seemed to be a mistake, 
and the result was, that Mr. Cooper soon went 
into a violent opposition to Mr. Adams, the then 
president, not, however, until he had first some- 



[25 Fed- Cas. page 645] 



(Case No. 14,865, U. S. v. COOPER 



what circuitously intimated that he might accept 
the post of commissioner of the British treaty. 
Of this opposition, the prosecution in the text 
was the fruit. On coming out of prison, Mr. 
Cooper found the minority rapidly turning into 
a majority, and in a short time, the admin- 
istration which had prosecuted him was over- 
thrown. His untiring industry, his almost uni- 
versal philosophical attainments, ' and his cour- 
ageous temper, but more particularly the suffer- 
ings he had undergone in the maintenance of the 
freedom of the press, placed him high in the es- 
teem of the dominant party. After having been 
appointed a commissioner to negotiate a set- 
tlement of the Luzerne difficulties in Pennsyl- 
vania—a duty he discharged with remarkable 
skill and success — he was nominated by Govern- 
or McKean to the president judgeship of a judi- 
cial district. 

Mr. Cooper's proceedings after he became the 
wielder of judicial power, form an odd sequel to 
his experience when he was its subject. Scarcely 
five years had passed after he was out of prison, 
before he was on the bench; and scarcely five 
years more had passed before he was impeached 
before the senate of Pennsylvania, upon charges, 
which, were it not that they were gravely pre- 
ferred and amply supported, might be consid- 
ered burlesques of those upon which he was in- 
strumental in impeaching Judge Chase, in the 
senate of the United States. He was charged 
with pouncing upon delinquent jurors on the 
first day of the court, with fines and bench war- 
rants, in violation of the venerable Pennsylva- 
nia practice, of giving them the quarto die post; 
with imprisoning a Quaker for not pulling off his 
hat; with committing three parties for "whisper- 
ing," an offence for which he declared he would 
hear no apology; with issuing warrants without 
previous oath, and then committing the consta- 
bles who refused to serve them; with insisting 
in one case in examining under oath, a prisoner 
charged with crime, as to his own guilt; with 
sending private notes to juries in criminal cases, 
tending to extract a verdict of guilty; with cart- 
ing a Luzerne convict to the Philadelphia prison, 
a thing not then provided for, which ended in 
the convict being kept in abeyance by the Phila- 
delphia jailor, who refused to receive him, and 
the court who refused to take him back, thereby, 
under his new ambulatory commitment, with- 
drawing the sheriff from his public duties; and 
with brow-beating counsel, witnesses and parties, 
in cases so numerous as to make their recapitu- 
lation cover three pages. The Presbyterian and 
Quaker professions, he was charged with declar- 
ing in open court, to be "all damned hypocrisy 
and nonsense;" and divers specifications were 
given of illegal interference on his part in the 
profits of cases before him, andjof private specu- 
lations in interests which were to pass under his 
adjudication. On February 21, 1S11, these char- 
ges having been formally laid before the Pennsyl- 
vania house of representatives, were referred to 
a committee, who two days afterwards reported, 
that the evidence produced before them sufficient- 
ly substantiated the specifications of passionate 
and oppressive judicial bearing, leaving, howev- 
er, the accusation of peculation without any fur- 
ther basis than that afforded by an imprudent 
purchase of certain property, sold at sheriff's 
sale under process from the court, a transaction 
which, though clear from any moral stain, the 
committee thought to be of doubtful propriety 
and dangerous precedent They submitted, in 
conclusion, a resolution, "that a committee be ap- 
pointed to draft an address to the governor for 
the removal of Thomas Cooper, Esq., from the 
office of president judge of the Eighth judicial dis- 
trict of Pennsylvania." Under this resolution, 
which passed 73 to 20, a committee was appoint- 
ed which reported an address to the governor, 
which was carried 59 to 34, in the face of a very 
powerful protest by Mr. Gibson, now chief 
justice of Pennsylvania, who took the ground 
that the offences specified by the committee were 
misdemeanours, cognizable by impeachment 



alone. To this was joined a paper, in which the- 
greater portion of the minority joined, declaring, 
that whatever may have been the peculiarities 
of manner of Mr. Cooper, there was no evidence 
which showed judicial misconduct. Under the 
Pennsylvania constitution, the governor "may," 
on address from the legislature, remove a judge 
from office; and, as Governor Snyder on a for- 
mer occasion, when the attempt had been made 
to shake off the judges of the supreme court, had 
declared that "may" sometimes means "won't," 
a vigorous effort was now made to induce him to 
give once more the same lenient grammatical 
construction. The governor, it seems, had been 
the client of Mr. Cooper in former times, and had 
lived with him for many years on terms of per- 
sonal intimacy, but whether from this account 
he felt a greater delicacy in interfering, or wheth- 
er, in fact, he thought that the case was one in 
which he ought not to defeat the legislative will, 
the only reply he made, was a note through the 
secretary of the commonwealth, announcing that 
Mr. Cooper's judicial tenure was closed. 

Of this procedure, in everything but its result, a 
duodecimo of the more solemn trial, which in the 
senate of the United States Judge Chase was the 
subject, not the least remarkable feature was, that 
it was carried on, with a few exceptions, by the 
very party of which Mr. Cooper had been lately 
one of the most lively leaders, and for which,— 
if political persecution by an outgoing adminis- 
tration is to be considered as a calamity, — he was 
one of the greatest sufferers. It may be that, 
like Callender, he felt a natural disgust when 
he found that under Mr. Jefferson," many men 
were put ahead of him who had not received the 
honours of martyrdom under Mr. Adams: or it 
may be that when he got on the bench, — for 
which, by the way, he had not received the nec- 
essary professional training,— he became subject 
to that nervous debility by which the most ple- 
thoric patriotism is sometimes there prostrated; 
but it is certain that very soon he cooled towards 
the Democrats, and, as was alleged in the evi- 
dence before the house committee, even went so 
far as to drop, when in court, expressions by no 
means complimentary to their persons, or their 
doctrines. This change— though not the overt 
acts said to have sprung from it— he confesses 
in* an address issued from him at the close 
of the proceedings, at Lancaster, April 4, 1SJ1. 
"Nor have I been anxious to conceal," he says, 
"that during a long course of observation on the 
conduct of parties in this country, I have not 
found that the Democrats or Republicans have 
much reason to boast of more disinterested views, 
or more tolerant principles, than their opponents. 
I have long found it impossible for me to go, 
all lengths with the party to which I belonged, 
and, of course, I have shared the fate of»all 
moderate men; I have influence with no oarty, 
and have willingly and deliberately incurred the 
decided hatred of the most violent and thorough 
going of my own. I went over to France in 1792, 
an enthusiast, and I left it in disgust. I came 
here; and seventeen years experience of a demo- 
cratic government in this country, has also served 
to convince me it may have its faults; that it is 
not quite so perfect in practice, as it is beauti-' 
ful in theory, and that the speculations of my 
youth do not receive the full sanction of my 
maturer age; nor do I find that justice and dis- 
interestedness, wisdom, and tolerance, are the 
necessary fruits of universal suffrage, as it is 
exercised in Pennsylvania, for these are not al- 
ways the qualifications that procure a man to. 
be sent as the representative of the people." 

Mr. Cooper's fine chemical acquirements, 
which, during all the storms of his eventful life, - 
had never been submerged, now gave him a safe 
retreat. He was first placed in a philosophical 
professorship in Dickinson College, and after- 
wards in a highly honourable post in the Uni- 
versity of Pennsylvania, which he finally aban- 
doned for the chemical chair in Columbia -Col- 
lege, South Carolina, of which he soon became 
president. In the nullification struggle he took 
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a bold part, issuing documents of the most ultra 
states' rights tone, and showing that if he had 
added nothing to the sprightliuess. he had lost 
nothing of the fire, of the pamphleteer of 1795- 
1800. He died in 1840, when engaged in revising 
the South Carolina Statutes, a duty charged on 
him by the legislature, after having published, 
besides numberless tracts on politics, divinity, 
and metaphysics, a treatise on the bankrupt laws, 
a translation of Justinian, a treatise on political 
economy, a manual of chemistry, as well as a 
general compendium of useful information. 

[The defendant applied to the court for a 
letter to be addressed to several members of 
congress requesting attendance as witnesses on 
his behalf, which motion was refused. See Case 
No. 14,861.] 



Case No. 14,865a. 

UNITED STATES v. COPELAND. 

[2 Hayw. & H. 402.] i 

Circuit Court, District of Columbia. May 
Term, 1862. 

Fugitive Slave Law — District op Columbia — 
Habeas Corpus. 

The fugitive si ve law of 1850 is as applica- 
ble to this District a? to any of the states, and 
as this is a circuit court of the United States its 
authority to -appoint commissioners under that 
law is clear. 

At law. This was a petition of Daniel 
Breed for a writ of habeas corpus for the dis- 
charge of the fugitive [William Copeland]. 

Before DUNLOP, Chief Judge, and MOR- 
SELL and MERRICK, Circuit Judges. 

DUNLOP, Chief Judge. It was the duty 
of the court to decide this matter at once. 
It is a singular fact that for the first time in 
sixty years this matter has been contested in 
this court The court was established in 
1801. Three or four days after, the law of 
1793, in regard to fugitive slaves and fugi- 
tives from justice, were made applicable to 
this District. From that time this court has 
decided all cases, both of fugitive slaves and 
fugitives from justice escaping from a state 
into this District, and no contest has here- 
tofore been made. The law is precisely the 
same in regard to fugitives from justice as 
in relation to fugitive slaves. Contempo- 
raneous expositions of the law will bear us 
out in this decision, ^that the law as applied 
to states is applicable to this District. Gov- 
ernors of states, including some of the free 
states, have always put this construction on 
the law, and made demands upon this court 
for escaped fugitives. It would be singular 
if we were required to decide, so as to make 
this District not only a. refuge for all the 
runaway slaves, btit for all the criminals 
and fugitives from justice of all the states in 
the Union. Judge Story says that the Union 
could not have been formed but for the prin- 
ciple which this law allows. This was in- 
corporated into the constitution by a vote of 
all the states. Maryland and Virginia would 

i [Reported by John A. Hay ward, Esq., and 
George C. Hazleton, Esq.] 



not have consented to the Union if this Dis- 
trict was to be a refuge for their fugitives. 
The one gave the whole Northwest Territory 
to the federal government, and both ceded 
ten miles of territory in the center of the 
United States for a federal capital. It would 
require language overbearing and powerful 
to cause us to make a decision which would 
deprive these states of the right to take their 
fugitives here. It is our duty to conform to 
the unanimous decision of the supreme court, 
and- insist upon the enforcement of a law 
which has been enforced for sixty years. 
The court insisted that not only the spirit 
but the letter of the law of 1850 [9 Stat. 462] 
rendered it strictly applicable to this Dis- 
trict. The language is such as to place it 
beyond all dispute that congress intended to 
embrace the District in the provisions of this 
act. It would certainly be an objectionable 
construction of the law that all slaves which 
we own are to be brought here, and all slaves 
escaping here shall stay. In regard to the 
appointment of commissioners, we contend 
that our right is clear, under the law of con- 
gress, which makes this a circuit court of the 
United States. The first section of the law 
of 1850 authorizes the appointment of com- 
missioners by any circuit court of the United 
States. The man Copeland is now in the 
lawful custody of a lawful officer, for a law- 
ful purpose, and? we do not feel authorized to 
interfere in this case. Therefore the writ of 
habeas corpus is refused. 



Case KTo. 14,866. 

UNITED STATES v. COPPER STILL. 
[See Case No. 15.928.] 

Case ISTo. 14,867. 

UNITED STATES v. CORNELL. 

[2 Mason, 60.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1819. 

Courts— Federal Jurisdiction*— Military Post 
—Consent of State Legislature. 

1. The purchase of lands by the United States 
for public purposes, within the territorial limits 
of a state does not of itself oust the jurisdiction 
or sovereignty of such state over such lands, so 
purchased 

[Cited in Lee v. Kaufman, Case No. 8,191; 

Ft Leavenworth R. Co. v. Lowe, 114 U. 

S. 533, 5 Sup. Ct. 999; TVoodfin v. Phoebus, 

30 Fed. 297; U. S. v. Penn, 48 Fed. 670.] 
[Cited in Foley v. Shriver, 81 Va. 572; Ft. 

Leavenworth R. Co. v. Lowe, 27 Kan. 762; 

People v. Collins (Cal.) 39 Pac. 17.] 

2. Exclusive jurisdiction is the necessary at- 
tendant upon exclusive legislation. 

3. The constitution of the United States de- 
clares that congiess shall have power to exercise 
"exclusive legislation" in all "cases whatsoever," 
over all places purchased by the consent of the 
legislature of the state in which the same shall 

i [Reported by William P. Mason, Esq.] 
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be, for the erection of forts, magazines, arsenals, 
dock yards, and other needful buildings. "When, 
therefore, a purchase of land for any of these 
purposes is made by the national government, 
and the state legislature has given its consent to 
the purchase, the land so purchased, by the very 
terms of the constitution, ipso facto, falls within 
the exclusive legislation of congress, and the 
state jurisdiction is completely ousted. 
[Cited in U. S. v. Davis, Case No. 14,930; U. 
S. v. Ames, Id. 14,441; Ex parte Tatem. Id. 
13,759; U. S. v. Meagher, 37 Fed. 877;' 
TL S. v. Penn, 48 Fed. 670; Ft. Leaven- 
worth R. Co. v. Lowe, 114 U. S. 533, 5 Sup. 
Ct. 999.] 
[Cited in Lasher v.- State (Tex. App.) 17 S. W- 
1065; Re O'Connor, 37 Wis. 3S0; People 
v. Collins (Cal.) 39 Pac. 17; Sinks v. Reese, 
19 Ohio St. 318; State v. Pike, 15 N. H. 
91; In re Stephens. 4 Gray, 560. Cited in 
brief in Teall v. Felton, 1 N. Y. 542; Re 
Town of Highlands (Sup.) 22 N. Y. Supp. 
138.] 

Indictment Eagainst William G. Cornell] 
for the murder of one William Kane in Fort 
Adams in Newport Harbor, alleged to be a 
place within the sole and exclusive jurisdic- 
tion of the United States. 

At the trial of the cause, the prisoner hav- 
ing pleaded not guilty, it appeared in evi- 
dence, that the prisoner was placed on post 
at 8 o'clock in the evening of the 4th day of 
July, 1819, and remained on post until re- 
lieved by a guard at 10 p. m, of the same 
night. He was then returning with another 
soldier (composing, with himself, the reliev- 
ed guard) under the direction of a corporal, 
to his quarters, having his musket in his 
hand, which was loaded according to the 
common usage, with a ball and three buck 
shot As the relieved guard passed along 
the quarters of the soldiers, the deceased 
was standing in the door-way of his quar- 
ters leaning against the side of the door- 
frame and laughing; and when the relieved 
guard had passed a rod or two beyond him, 
the deceased stepped out of the door-way 
about a yard, stooped down and took up a 
handful of gravel, advanced a yard, and 
carelessly pitched it (to use the expression 
of a witness), but not with great violence, at 
the guard; quarrelsome words immediately 
ensued, and the corporal, who was a little 
in advance of the relieved guard, said, "Don't 
make a noise there; come along;" and as he 
turned round to see what the matter was, 
the gun flashed; and upon going up to the 
spot, he found the deceased mortally wound- 
ed; and the prisoner upon being asked if he 
had shot him, answered, "Yes, by God; I 
hope I have." He also admitted that he had 
done the act on purpose. The deceased died 
in a minute or two; and from the time 
when the gravel was first thrown, to the 
firing of the gun was so very short a time, 
that it seemed almost instantaneous. The 
prisoner appeared to be in a great passion, 
and was conveyed to the guard-house, where 
he expressed himself with considerable rage, 
and upon being told that he had killed the 
deceased, said among other things, "I don't 
care a damn, I hope I have." The soldiers 



at this time appeared greatly exasperated at 
him. The size of the gravel which was 
thrown did not appear, but it was testified 
that the gravel about the spot where the oc- 
currence took place was from an ounce 
weight in size, to a very small size. It did 
not appear that there was any injury to the 
prisoner by the throwing of it. There was 
some evidence of a previous quarrel, ten or 
twelve days before, between the prisoner 
and the deceased, in which the prisoner 
threatened to kill the deceased the first 
chance he could get. But it appeared that 
the parties were then in a high passion, and 
were good friends afterwards, living in the 
same quarters. There was also evidence 
that the soldiers in the garrison had receiv- 
ed an extra gill of rum that day, being the 
customary allowance on the celebration of 
Independence. But there was no evidence 
that they were intoxicated. The prisoner 
was proved to be illiterate, and badly edu- 
cated, and to be of an irascible temper. 

Rivers & Correns were counsel for the 
prisoner; and the defence at the trial turned 
mainly on the following points:' 

(1) That the place where the offence was 
committed was not under the sole and ex- 
clusive jurisdiction of the United States, and 
therefore the court had no jurisdiction. 
The argument on this point is fully stated 
in the charge of the court. 

(2) That the petit jury were not duly re- 
turned and impannellecL The ground of this 
objection was, that sixteen jurymen were 
summoned from the county of Newport, 
where the offence was committed, on a day 
of the term previous to that in which the 
indictment was found by the grand jury, 
whereas the counsel contended that the ve- 
nire for this purpose, under the twenty- 
ninth section of the judicial act of 1789, c. 
20 [1 Stat. S8], should not have been until 
after the prisoner had pleaded. But the 
court instantly overruled this objection, as 
forming no part of the issue on trial before 
the jury, leaving the objection, which they 
thought of little weight to be moved after- 
wards on a motion for a new trial, If the 
counsel should think there was any thing 
in it. 

(3) That the trial under the same section 
of the judicial act of 1789, ought to have 
been in the county of Newport; but the 
court overruled this objection also, for a 
similar reason, and for this further reason, 
that no application had been made to the 
court for this purpose, either by the prisoner 
or the United States. 

(4) That the offence committed by the pris- 
oner amounted to manslaugmer only— and 
not to murder, and the counsel argued very 
much at large on this point, and cited the 
following authorities: 4 Bl. Comm. 191, 192, 
357; Gill, Ev. (Lofft.) 738, 780, 740; 1 Hale, 
P. C. 455, 456, 499, 465; Foster, Cr. Law, 
290, 240, 292; 2 Ld, Raym. 1296, 1492; 
1 Hawk. P. C. 192; 5 Burrows, 2796; 1 
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East, P. O. 236, 244. 760, 87; 1 Hawk. P. C. 
p. 425, § 36; Co. Iatt. 282; 1 Esp. 312; [Res- 
publica v. De Longehamps] 1 Ball. [1 U. S.I 
114. 

Mr. Robbins, for the United States, con- 
tested all the points, and on the last point 
cited, in addition to the other authorities, 4 
Bl. Comm. 195, 198, 199. 

STORY, Circuit Justice, in summing up to 
the jury, said: The first question for the 
consideration of the jury, is, whether the 
offence is proved to be committed as alleged 
in the indictment, in a place within the sole 
and exclusive jurisdiction of the United 
States. If so, then the crime falls within 
the prohibitions of the third or seventh sec- 
tion of the act of 1790, c. 9 [1 Stat. 112], and 
is clearly cognizable by this court; if other- 
wise, then the jurisdiction entirely fails, and 
it is quite immaterial to us, what other 
court possesses jurisdiction. It is complete- 
ly proved by the evidence, that Fort Adams, 
the place in which the offence was commit- 
ted, is the property of the United States, 
having been duly purchased by the president 
more than nineteen years ago, under the au- 
thority of an act of congress (as we shall 
presently see), and ever since exclusively 
possessed by the United States. Copies of 
the deeds are now before us, and their suffi- 
ciency to pass the fee of the lands is not now 
disputed. But although the United States 
may well purchase and hold lands for public 
purposes, within the territorial limits of a 
state, this does not of itself oust the jurisdic- 
tion of sovereignty of such state over the 
lands so purchased. It remains until the 
state has relinquished its authority over the 
land either expressly or by necessary impli- 
cation. 

The constitution of the United States de- 
clares that congress shall have power to ex- 
ercise "exclusive legislation" in all "cases 
whatsoever" over all places purchased by the 
consent of the legislature of the state in 
which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards and 
other needful buildings. When therefore a 
purchase of land for any of these purposes 
is made by the national government, and the 
state legislature has given its consent to the 
purchase, the land so purchased by the very 
terms of the constitution ipso facto falls 
within the exclusive legislation of congress, 
and the state jurisdiction is completely oust- 
ed. This is the necessary result, for exclu- 
sive jurisdiction is the attendant upon ex- 
clusive legislation; and the consent of the 
state legislature is by the very terms of the 
constitution, by which all the states are 
bound, and to which all are parties, a virtual 
surrender and cession of its sovereignty 
over the place. Nor is there anything novel 
in this construction. It is under the like 
terms in the same clause of the constitution 
that exclusive jurisdiction is now exercised 
by congress in the District of Columbia; for 
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if exclusive jurisdiction and exclusive legis- 
lation do not import the same thing, the 
states could not cede or the United States 
accept for the purposes enumerated in this 
clause, any exclusive jurisdiction. And such 
was manifestly the avowed intention of those 
wise and great men who framed the consti- 
tution. 

We are then to consider whether the Unit- 
ed States have authorized this purchase, and 
the legislature of Rhode Island has given its 
consent to it By an act of congress of 
March 20, 1794, c. 9 [1 Stat. 345], several 
harbors and ports, and among th«m, that of 
Newport, were authorized to be fortified un- 
der the direction of the president; and he 
was authorized to receive from any state, in 
behalf of the United States, a cession of the 
lands on which any of the fortifications with 
the necessary buildings might be erected, 
or be intended to be erected; or where such 
cessions should not be made, to purchase 
such lands, not being the property of a state, 
on behalf of the United States. The legis- 
lature of Rhode Island, in furtherance of 
this object, by an act passed in the same 
year (Laws R. I. p. 551), authorized any 
town or person in the state, by and with the 
consent of the governor of the state, to sell 
and dispose of to the president, for the use of 
the United States, all such lands as should be 
deemed necessary to erect fortifications upon, 
for the defence of the port and harbor of 
Newport, and to execute deeds thereof in due 
form of law. The act contains a proviso 
that all civil and criminal processes issued 
under the authority of the state, or any offi- 
cer thereof, may be executed on the lands so 
ceded, and within the fortifications which 
may be erected thereon, in the same way and 
manner as if such lands had not been ceded 
as aforesaid. The governor of Rhode Island 
gave his consent in writing to the purchase 
of the lands in question in due form, by a 
certificate on the original deeds. The argu- 
ment of the prisoner's counsel is, in the first 
place, that the act of Rhode Island contains 
no cession of jurisdiction in terms, and the 
consent of the legislature through the gov- 
ernor to the purchase is not a virtual ces- 
sion of its sovereignty over the place. That 
argument has been sufficiently considered 
already, and stands repudiated by the express 
terms of the constitution. The counsel for 
the prisoner next contend that the state has 
retained a concurrent jurisdiction over the 
place; and, if so, then the averment in the 
indictment is not supported in point of fact. 
This leads us to the consideration of the true 
intent and effect of the proviso already men- 
tioned. In its terms it certainly does not 
contain any reservation of concurrent juris- 
diction or legislation. It provides only that 
civil and criminal processes, issued under 
the authority of the state, which must of 
course be for acts done within, and cogniza- 
ble by, the state, may be executed within the 
ceded lands, notwithstanding the cession. 
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Not a word is said from which we can infer 
that it was intended that the state should 
have a right to punish for acts done within 
the ceded lands. The whole apparent ob- 
ject is answered by considering the clause 
as meant to prevent these lands from becom- 
ing a sanctuary for fugitives from justice, 
for acts done within the acknowledged ju- 
risdiction of the state. Now there is noth- 
ing incompatible with the exclusive sover- 
eignty or jurisdiction of one state, that it 
should permit another state, in such cases, 
to execute its processes within its limits. 
And a cession, or exclusive jurisdiction, may 
well be made with a reservation of a right of 
this nature, which then operates only as a 
■condition annexed to the cession, and as an 
agreement of the new sovereign to permit its 
free exercise as quoad hoc his own process. 
This is the light in which clauses of this 
nature, (which are very frequent in grants 
made by the states to the United States,) 
have been received by this court on various 
occasions, on which the subject has been 
heretofore brought before it for considera- 
tion; and it is the same light in which it has 
also been received by a very learned state 
court. Com. v. Clary, 8 Mass. 72. In our 
judgment it comports entirely with the ap- 
parent intention of the parties, and gives ef- 
fect to acts which might otherwise perhaps 
be construed entirely nugatory. For it may 
well be doubted whether congress are by the 
terms of the constitution, at liberty to pur- 
chase lands for forts, dockyards, &c. with 
the consent of a state legislature, where such 
consent is so qualified that it will not justify 
the "exclusive legislation" of congress there. 
It may well be doubted if such consent be 
not utterly void. "Ut res magis valeat quam 
pereat," we are bound to give the present act 
a different construction, if it may reasonably 
be done; and we have not the least hesita- 
tion in declaring that the true interpretation 
of the present proviso leaves the sole and 
exclusive jurisdiction of Fort Adams in the 
United States. 

As to the law applicable to the merits of 
the case, although a great variety of cases 
have been cited, some of which are of great 
and some of very little authority, yet the 
doctrine for the deliberate consideration of 
the jury lies within a narrow compass. It is 
■conceded on all sides that the prisoner's of- 
fence, at least, amounts to manslaughter. 
"Whether it amounts to murder depends upon 
the point whether the act was done "with 
malice aforethought" Now the legal notion 
of malice is not confined to cases where the 
■crime has been committed in cool blood, with 
deliberate cruelty, and in execution of a set- 
tled design; as where a person deliberately 
plans the destruction of another by assassi- 
nation or poisoning. But it includes also all 
-cases of homicide, however sudden, which 
are attended with such cruel circumstances 
as Are the ordinary symptoms of a wicked, 



depraved and malignant spirit, or, (to use the 
language of Sir Michael Foster,) with such 
circumstances as carry in them "the plain 
indications of a heart regardless of social 
duty, and fatally bent on mischief." Foster, 
Cr. Law, 257. It is not therefore every 
trivial provocation which in point of law 
amounts to an assault, or even a blow that 
will reduce the crime to manslaughter. If 
the punishment inflicted by the party killing 
be outrageous in its nature or continuance, 
and beyond all proportion to the offence, it is 
rather to be attributed to the effect of a bru- 
tal and diabolical malignity, the genuine 
malice of the law, than of human frailty; 
and therefore the crime will amount to mur- 
■ der in such cases, notwithstanding the prov- 
ocation. 1 East, P. C. 234. Nor is it any 
legal extenuation of the offence, that the 
party killing is very ixxitable and easily ex- 
cited to the most ungovernable passion by 
slight provocation. These are the common 
attendants upon a cruel and revengeful dis- 
position. There must be a reasonable prov- 
ocation, such as would awaken passion in 
reasonable men, before the law will hold 
the party in any degree excused on the score 
of human infirmity. Such is the case of 
offering indignity to a man's person, by pull- 
ing him violently by the nose. 

In cases, too, of homicide upon provocation, 
much depends upon the instrument employ- 
ed, and upon the manner of chastisement. 
If the instrument be such in its nature as is 
likely to endanger life, as a sword or -a mus- 
ket, and the provocation be slight, and death 
ensue, the party killing will be guilty of 
murder. Much more will it be murder, if 
in such case the party killing shoot at the 
other with intent to kill. But if the instru- 
ment be not of a deadly nature, nor used 
with brutal violence; but the chastisement 
may be fairly attributed to an intention to 
correct and not gratify a cruel and malig- 
nant spirit of revenge, the crime will amount 
only to manslaughter. 1 East, P. C. 235. 

These are the material principles of law, 
which I deem it necessary to bring to the 
consideration of the jury. If upon weighing 
the facts they are satisfied that there was 
not a reasonable provocation in the present 
case, but that it was slight, and the punish- 
ment utterly disproportioned to the offence; 
if they are satisfied that the party was stim- 
ulated by a malignant spirit of revenge, and 
diabolical fury, and sought the life of the de- 
ceased with brutal passion, having received 
no injury that ought to provoke a reasonable 
man to such an act, then the prisoner is 
guilty of murder— if otherwise, then he is 
guilty of manslaughter only. 

Verdict, guilty of murder. 

A motion was made for a new trial, and the 
motion was argued at June term, 1820, at New- 
port, and the opinion of the court delivered 
thereon. [The motion was overruled and sen- 
tence of death pronounced. Case No. 14,868.] 
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Case No. 14,868. 

UNITED STATES v. CORNELL. 

[2 Mason, 91.J i 

Circuit Court, D. Rhode Island. .Tune Term, 
1820. 

(.'riminal Jurisdiction of Federal Courts— Mil- 
itary Posts — Venue — Discretion of Court — 
Special Criminal Sessions — Venire — Right 
of Prisoner to Copt of Indictment — Setting 
aside Jurors — Evidence — Homicide — Intoxi- 
cation — Malicl. 

1. The constitution of the United States de- 
clares, that congress shall have power to exer- 
cise "exclusive legislation in all cases whatso- 
ever," over all places purchased by the consent 
of the legislature of a state in which the same 
shall he for the erection of forts, &c. Held, that 
the right of exclusive legislation carries with it 
the right of exclusive jurisdiction; and where 
a murder is committed within a fort so purchased 
with the consent of a state legislature, the cir- 
cuit court has jurisdiction over the offence under 
the act of 1790, c. 9, S3 3. 7 [1 Stat. 112], al- 
though in the cession the state reserved a right 
to execute the civil and criminal processes issuing 
under state authc ity in such places. 

[Cited in IT. S. v. Clark, 31 Fed. 711.] 
[Cited in People v. Kelly, 38 Cal. 151.] 

2. The legal meaning of "malice aforethought," 
in cases of homicide, is not confined to homicide 
committed in cold blood, with settled design and 
premeditation, but extends to all cases of homi- 
cide, however sudden the occasion, when the act 
is done with such cruel circumstances as are 
the ordinary symptoms of a wicked, depraved, 
and malignant spirit. As when the punishment 
inflicted by a party even upon provocation, is 
outrageous in its nature or continuance, and be- 
yond all proportion to the offence, so that it is 
rather to be attributed to diabolical malignity 
and brutality than human infirmity. And much 
in these cases depends upon the instrument em- 
ployed, whether dangerous to life or not. 

[Cited in Tucker v. U. S.. 151 U. S. 170, 14 
Sup. Ct. 301.] 

[3. Quaere: Whether a fort or other place un- 
der the exclusive jurisdiction of the United 
States is to be considered as within a county of 
the state wherein it is situated so as to render 
applicable to a capital crime committed there 
the provision of the twenty-ninth section of the 
judiciary act of 1789 (1 Stat. 118), which de- 
clares "that in all cases punishable with death, 
the trial shall be had in the county where the 
offence was committed; or where that cannot 
be done without great inconvenience, twelve petit 
jurors, at least, shall be summoned from 
thence."] 

[4. The court has no power to adjourn a gen- 
eral stated session from the place at which it is 
directed by statute to be held, to another place, 
for the purpose of trying there a person indicted 
for a capital crime, in compliance with the pro- 
visions of the 29th section of the judiciary act 
of 1789.] 

[5. Quaere: Whether the provision in the third 
section of the act of March 2. 1793 (1 Stat. 
333). that the supreme court, or a justice thereof, 
together with the judge of the district, may direct 
special sessions of tne circuit courts to he holden 
for the trial of criminal causes, at "any con- 
venient place" within the district, nearer to the 
place where the offences are alleged to have been 
committed than the place appointed by the or- 
dinary sessions, does not modify or repeal pro 
tanto the provisions of the fifth and twenty- 
ninth sections of the act of 1789.] 

[6. The fifth and twenty-ninth sections of the 
act of 1789, even if still in full force, contem- 

i [Reported by William P. Mason, Esq.] 



plate that the prisoner may rightfully be tried 
at a regular stated session of the court; and" 
that it is in the discretion of the court to ap- 
point a special session upon considerations of in- 
convenience. The prisoner may be tried at a reg- 
ular session without an express adjxidication by 
the court that there would be inconvenience in 
havingthe trial at a special session, where neither 
the prisoner nor the United States makes any ap- 
plication to the court upon the subject or any 
objection to the time or place of trial.] 

[7. Even if the court, of its own motion, might 
have ordered a special session within the county 
where the crime was committed, yet it would 
have no authority to try the prisoner upon an 
indictment which was not found at such special 
session, hut at the regular session of the court; 
and, after the finding of an indictment at the 
general session, u is doubtful whether another in- 
dictment for the same offence could be found at 
the special session while the former remained 
undetermined.] 
. [Cited in Memorandum, Case No. 9,411.] 

[8. A motion for a special session comes too 
late after an indictment found at a general ses- 
sion, and a fortiori when a trial has been had up- 
on such indictment. The right to trial in the 
county where the offence is committed is a privi- 
lege granted to the prisoner. He is not bound 
to insist upon it, and may waive it, and require 
an immediate trial. Hence, where an indictment 
might be tried in the county where the offence 
was committed by obtaining a continuance until 
the next stated session of the court, which, by 
law, is required to be held at a place in that 
county, but the prisoner fails to move for a 
continuance, this is a waiver of his right, and 
the trial of the case out of that county cannot 
thereafter oe insisted upon as invalidating the 
verdict.] 

[9. It is no objection to the verdict that the 
venire was issued and served before the indict- 
ment was returned, where the jury is not drawn 
for a single cause, but the panel is returned to 
serve in all proper causes, civil as well as crimi- 
nal, which may be pending at the term.] 

[10. The fact that the copy* of the indictment 
furnished to defendant two entire days before 
his trial (Act April 30, 1790, c. 9, § 29) was not 
a true copy, in that the words "a true bill" in- 
dorsed thereon by the grand jury were omitted, 
is waived where the prisoner makes no objec- 
tion on that grdind, and admits, while acting 
under the advice of counsel, that he has had the 
benefit of the statute.] 

[Cited in U. S. v. Curtis. Case No. 14.905.] 

[11. If a juror attend the court for which he 
is regularly drawn, this is sufficient, and no ex- 
ception lies as to his competency based on the 
fact that he was not warned to attend as di- 
rected by the statute.] 

[Cited in Northern Pac. R. Co. v. Herbert, 116 
U. S. 646, 6 Sap. Ct. 592.] 

[12. The fact that the court set aside certain 
jurors because they were Quakers, without any 
objection being made to them by either party, 
and upon their statement, not under oath, that 
they were such, is no ground of exception. The 
fact being well known, and there being no doubt 
of their veracity, it was not necessary that they 
should be sworn ] 

[Cited in U. S. v. Wilson. Case No. 16,730; 
Logan v. U S., 144 U. S. 298, 12 Sup. Ct. 
628.] 
[Cited in Montague v. Com., 10 Grat. 770; 
Sutton v. Fox, 55 Wis. 540. 13 N. W. 480; 
Williams v. State, 32 Miss. 389.] 

[13. Where, after the evidence was closed and 
the district attorney had finished his argument to 
the jury, the ^ourt, after adjourning over Sun- 
day, permitted the United States to introduce 
the records of the town to show a conveyance of 
tne locus of the crime, as affecting the jurisdic- 
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tion of a federal -lourt, together with the ex- 
planations thereof by the town clerk, held, that 
it was not an abust of discretion to refuse to al- 
low defendant's attorneys to ask additional ques- 
tions in respect to the incidents immediately pre- 
ceding the crime, where no new witnesses were 
offered and no new facts suggested.] 

[14. If it is not suggested that one accused of 
murder is not deficient in understanding, it is 
no defense that he was nk.re ignorant and some- 
what more stupid than common men of bad edu- 
cation, bad passions, and bad habits.] 

[15. That the prisoner was more or less intoxi- 
cated at the time of committing a homicide is no 
excuse or mitigatkm of the crime.] 

[This was an indictment against William G. 
Cornell, for the murder of William Kane. 
At the trial there was a verdict of guilty of 
murder. Case No. 14,867. Heard on motion 
for a new trial.] 

This motion for a new trial was made at 
the last November term, at Providence, and 
was continued over to this term for argu- 
ment. It contained the following causes for 
a new trial: First. That the trial of said in- 
dictment was not had in the county of New- 
port, where the said supposed offence was 
committed; but in the county of Providence, 
although said trial might have been had in 
said county of Newport, without "great in- 
convenience." Secondly. That the said court 
did not decide, that it was greatly inconven- 
ient to have said trial in said county of New- 
port, after first allowing said Cornell an op- 
portunity to be heard upon said question. 
Thirdly. That the venire or order for sum- 
moning the jury who were to try said indict- 
ment, was issued and served before the said 
bill of indictment was found by the grand 
jury. Fourthly. That said court had no ju- 
risdiction to try said indictment, the place 
within which said offence was supposed- to 
have been committed, not being proved in 
said trial to be within the sole and exclusive 
jurisdiction of the United States aforesaid. 
Fifthly. That said Cornell had not a true 
copy of said indictment, two full days before 
his trial; the words, "a true bill," endorsed 
thereon by the grand jury, not being con- 
tained in the copy which was delivered to 
said Cornell. Sixthly. That jurors from the 
. town of Portsmouth, who were summoned in 
said cause, were not legally warned to attend 
said court; being warned by the town clerk 
of said town, and not by the town sergeant, 
as by the statute of Rhode-Island it is re- 
quired; and the jurors from the town of 
Newport, who also were summoned in said 
cause, and sat in said trial, were not legally 
warned to attend said court, being warned by 
a constable of said town, to whom said sum- 
mons was directed. Seventhly. That the 
said court did set aside two jurors who were 
summoned in said cause, upon said jurors ex- 
pressing, without being under oath or affirma- 
tion, that they had conscientious scruples 
against sitting as jurors in said cause, and 
without said jurors being challenged either 
by the said Cornell or the district attorney. 
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Eighthly. That, at said trial, the said court 
rejected evidence which was offered by said 
Cornell, to show the manner of the education 
of said Cornell, in order to mitigate and ex- 
tenuate said offence, and to show it was only 
manslaughter. Ninthly. That after the said 
Cornell's defence was closed, to the jury on 
Saturday evening, the said court adjourned 
till Monday morning, and then permitted the 
district attorney to introduce new and further 
evidence in said cause: to wit, the testimony 
of Jonathan Aliny, and the records of the 
town of Newport. And immediately after 
the introduction of said evidence, the said 
Cornell offered further evidence to explain 
the facts in said cause, and to prove his de- 
fence, which was not objected to by the dis- 
trict attorney, but rejected by the said court; 
and the said Cornell prayed to be then further 
heard by his counsel in said cause, which was 
denied by said court, except as to the testi- 
mony of Jonathan Almy, and said records. 
The principal witnesses by whom said Cor- 
nell expected to prove said further facts, hav- 
ing already been examined in said cause. 
Tenthly. That said court in their charge to 
the jury, did not instruct them, that said Cor- 
nell being on guard at the time of said trans- 
action, increased the provocation given by 
the deceased, and although they instructed 
said jury, that in cases of this kind, much 
depends upon the instrument or weapon with 
which the mortal blow is inflicted, said jury 
were not informed that the weight of this cir- 
cumstance was lessened in the present case, 
by the musket being lawfully in said Cornell's 
hands at the time. Eleventhly. That the said 
court instructed said jury that the said Cor- 
nell being deficient in understanding, or hav- 
ing received a bad, or little, or no education, 
should have no effect to mitigate, extenuate, 
or lessen, or in any degree to answer or apol- 
ogize for said offence, and also did instruct 
said jury, that they had a right, and it was 
their duty to weigh the evidence in said 
cause. Twelfthly. That since said trial, evi- 
dence has been discovered, which was before 
unknown to said Cornell, or his counsel, that 
Benjamin Kaymer, a witness in said cause, 
who testified to previous threats used by said 
Cornell towards the deceased, did say, pre- 
vious to said trial, that "he would do all in his 
power to hang said Cornell." Thirteenthly. 
That since said trial, the said Cornell has dis- 
covered new and further evidence, to wit: 
that of Isaac Wilmot, who was summoned 
by said Cornell to attend said trial, but who 
was confined by sickness at Newport; and 
this fact was not known till the said trial 
had commenced: That said Wilmot, had he 
been present at said trial, would have testi- 
fied that the taid deceased insulted and threw 
gravel-stones at said Cornell, while on post, 
on the night of the said fourth of July; and 
also that the gravel-stones which were proved 
to have been thrown by the said deceased, at 
said Cornell hit- him on his face and back, 
and were thrown with great violence and an- 
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ger; and that he expects said Wilmot will 
testify to said facts, should a new trial he 
granted. Fourteenthly. That the further evi- 
dence mentioned above in said ninth cause, 
and which may he had at a new trial, should 
such trial he granted, would show that all 
the soldiers in said garrison or fort, had as 
much liquor as they wanted, and many of 
them, including several of the United States* 
witnesses, and more especially the said de- 
ceased, were intoxicated at the time of said 
transaction. 

Rivers & Correns. for prisoner. 
Mr. Robbins, U. S. Dist. Atty. 

STORY, Circuit Justice. The motion for a 
new trial in this case, was filed at the last 
•term of the court, and together with some 
new grounds now for the first time suggest- 
ed, has been argued with uncommon dili- 
gence by counsel. If I felt any doubt as to 
the principles of law involved in the discus- 
sion, I should take time to consider them. 
In any case, where a reasonable doubt lin- 
gered in my mind, I should pause a long 
time before I should pronounce judgment. 
In a capital cause, every motive of human- 
ity and justice, combining with the precepts 
•of the law, would compel me to postpone a 
decision until all such doubts were dissipat- 
ed. I never will be instrumental in taking 
away life, until I am clearly persuaded that 
the law imposes upon me this painful and 
melancholy duty. On the present occasion, 
however, on the most mature reflection, I 
am constrained to say, that I entertain no 
doubt as to the law of the case; and, how- 
ever reluctantly, I am bound to overrule the 
motion for a new trial. I might indeed 
postpone judgment to another term; and if 
I thought that there could be any benefit in 
such a course, I would cheerfully pursue it. 
But it would be injustice to the public, and 
scarcely be mercy to the prisoner, to keep 
him in a state of apparent suspense, tvhen 
there was no reasonable hope of coming to 
& conclusion that must not be unfavourable 
to him. 

I will now proceed to give briefly my rea- 
sons for overruling the motion for a new 
trial, premising that the reasons filed, do 
xtot present a fair and just state of the 
case. I dare say, this was done without 
any design to misrepresent, but from a de- 
sire to present every objection in the man- 
ner best adapted to avail for the prisoner. 
There are many omissions and mistakes in 
these reasons, which give an untrue colour- 
ing to the cause, and do injustice to the 
<;ourt When any part of a charge is ex- 
cepted to, it should be stated with accuracy, 
and with all the qualifications and circum- 
stances which belonged to it, as it was de- 
livered. However, I do not complain: it is 
sufficient to say, that I enter my protest 
against its being taken for granted, that the 
language and doctrines imputed to the court, 



are accurately stated either in substance or 
form. I will pursue the order of the causes 
assigned for a new trial, by the counsel 
themselves. 

1st and 2d. As to the first and second causes. 
The judicial act of 1789, c. 20, § 11 [1 Stat. 
78], gives exclusive cognizance to the circuit 
courts, "of all crimes and offences cogniza- 
ble under the authority of the United 
States," with some exceptions, not material 
for our present consideration. It is clear 
that the circuit courts have jurisdiction over 
the offence of murder, for it is not pretend- 
ed to be within any exception contemplated 
by the act; and if this crime be committed 
in any place under the exclusive authority 
of the United States, within this district, (as 
in the present case it was) it follows that 
this court has jurisdiction to hear and try 
it; for the statute contains no limitation of 
places within the district, where the juris- 
diction is to be exclusive. The grand jury 
then, at the last term of this court, at Prov- 
idence, were fully authorized to inquire into 
this particular offence, and the indictment 
found by them against the prisoner, was 
then and there regularly before the court. 
This doctrine has not, as far as my knowl- 
edge extends, ever been brought into judi- 
cial doubt in any of the capital trials which 
have taken place since the passage of the 
statute. It has been denied, however, in the 
present case, plain and incontestable as it 
seems to be, and that, as I gather, princi- 
pally with a view to sustain the objection 
contained in the first and second causes as- 
signed for a new trial. And yet if the doe- 
trine be not well founded, it is extremely 
difficult to perceive what jurisdiction the 
circuit court sitting at Newport, could pos- 
sess over the offence, for no other clause of 
the statute specifically gives it; and yet the 
objection itself admits it The principal ob- 
jection is founded on another section of the 
act of 1789. The 5th section of that act de- 
clares, "that the circuit courts shall have 
power to hold special sessions for the trial 
of criminal causes at any other time at their 
discretion," than the regular terms prescrib- 
ed- by law. And the 29th section of the 
same act declares, "that in all eases punish- 
able with death, the trial shah be had in 
the county where the offence was commit- 
ted; or where that cannot be done without 
great inconvenience, twelve petit jurors at 
least, shall be summoned from thence." The 
argument is, that this last section is per- 
emptory upon the court, to try the cause in 
the proper county, unless there be great in- 
convenience; and that such an adjudication 
ought to be solemnly made by the court up- 
on argument in behalf of the prisoner, be- 
fore it can proceed to the trial in any other 
county. 

Now in the first place, it may admit of 
doubt, whether this clause of the statute 
was meant to apply to any crimes against 
the United States, excepting such as should 
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be committed within the body of some coun- 
ty of the state. The place where the crime 
was committed by the prisoner, was a fort, 
ceded to and within the exclusive jurisdic- 
tion of, the United States. Strictly speak- 
ing, it was not within the body of any coun- 
ty of Rhode Island, for the state had no 
jurisdiction there. It was as to the state 
as much a foreign territory, as if it had 
been occupied by a foreign sovereign. I 
mention this only in passing, not meaning 
to rely on it, and suggesting it only for fur- 
ther consideration, whenever any case may 
specially require it 

To proceed with the objection. Every stat- 
ute must have a reasonable construction: 
and every clause in it is so to be construed 
as if possible to avoid any repugnancy, and 
to give effect to all the provisions. If the 
indictment was well found by the grand 
jury, at the term at Providence, and the 
court there had jurisdiction of it," as in my 
judgment is beyond the reach of any legal 
doubt, our first inquiry naturally is in what 
manner the trial could be removed to the 
county of Newport, supposing the crime to 
be committed there. There is no pretence 
to say, that the statute anywhere authori- 
zes a general stated session of the circuit 
jcourt to be adjourned to any other place or 
county, than that in which it is directed to 
be first holden. If it can be done for one 
cause pending in the court, it may be done 
for all; yet it never was imagined, that a 
circuit court directed to be held at Provi- 
dence, could at the option of the judges, be 
adjourned to meet at Newport or Bristol. 
The statute by naming a particular place, 
has been always supposed to exclude every 
other. And in my judgment, there is no 
ground upon which any other construction 
can reasonably be given to it. But if it 
were merely a matter of doubt, the court 
ought not to direct an adjournment; for 
the business of a court of justice is too seri- 
ous and important to run the hazard of hav- 
ing all the proceedings void for want of ju- 
risdiction; if no such right of adjournment 
should exist, all that should be done on 
such adjournment, would be coram non ju- 
dice. In fact, the counsel for the prisoner 
do not contend that such a power of ad- 
journment of a general stated term does ex- 
ist. 

Then as to a special session to be holden 
for the trial of criminal causes. This is 
provided for in the 5th section of the act of 
1789, already quoted. It is remarkable, how- 
ever, that in terms it only authorizes such 
special courts to be holden at any other 
time than the general sessions, but contains 
not one word as to the place where such spe- 
cial sessions are to be holden. And if this 
section were to be construed by itself, it 
would be diflieult to show that the special 
sessions were not by necessary implication 
to be held at such places only as the general 
sessions enumerated in the preceding part 
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of the section. But with reference to the 
exigency of the 29th section, it may perhaps 
be fairly construed to authorize such special 
sessions in cases punishable with death, in. 
the county where the crime is committed. 
Vide [U. S. v. Insurgents of Pennsylvania! 
3 Dall. [3 U. S.] 513. Yet, if at such a spe- 
cial session, an indictment for murder- 
should be found, and the prisoner on his 
trial be convicted of manslaughter only, it 
might deserve consideration whether the* 
court could proceed to award judgment up- 
on the verdict. It is also matter of verjr 
earnest inquiry, how far these sections have 
been modified or repealed by the 3d section 
of the act of 2d of March 1793, c. 22 [1 
Stat. 333], That section declares, that the 
supreme court, or when it is not sitting, any 
one of the justices thereof, together with the- 
judge of the district, within which a special 
session as thereafter authorized shall be 
holden, may direct special sessions of the* 
circuit courts to be holden for the trial of 
criminal causes, at any convenient place 
within the district, nearer to the place where- 
the offences may be said to be committed, 
than the place or places appointed by law 
for the ordinary sessions. I do not profess- 
to know the history of this provision, but I 
cannot but suspect, that it grew out of the 
very difficulties, which have been above sug- 
gested. It embraces "criminal cases" gen- 
erally, and therefore includes capital cases 
as well as others. It provides for holding 
special courts not in the county where the 
crime is committed, as in the act of 1789, 
but at any convenient place nearer the place 
where the offence is said to be committed,, 
than the place appointed for the regular ses- 
sions; and it further provides that such- 
special sessions may (not shall) be holden, 
leaving the appointment of course to the- 
sound discretion of the judges; as indeed it 
had been left by the former act. It appears 
to me that this section from its whole scope, 
was intended to operate as a material mod- 
ification, and in some respects as a repeal 
pro tanto of the provisions of the 5th and 
29th sections of the act of 1789. The pro- 
visions of these acts are not in all respects 
compatible; and wherever the authority con- 
fided by the last act is exercised, it manifest- 
ly excludes the exercise of like authority 
under the first. 1 have seen and considered, 
the case of TJ. S. v. Insurgents of Pennsylva- 
nia, 3 Dall. [3 IL S.] 513, on this point; and 
it has not at all shaken the opinion I had 
previously formed. 

But supposing the clauses in the 5th and 
29th sections of the act of 1789, .to be in full 
force in all respects, still they contemplate 
in the plainest manner that the prisoner may 
rightfully be tried at a regular stated session 
of the court; and that it is in the discretion 
of the court to appoint a special session. 
This is the positive language of the 5th sec- 
tion, and though the language of the 29th. 
section, as to capital cases, uses the impera- 
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tive "shall," yet it leaves tlie case to be 
judged of in the discretion of the court up- 
on considerations of inconvenience, and has 
been uniformly so interpreted. [U. S. v. 
Hamilton] 3 Dall. [3 U. S.] 17; [U. S. v. 
Insurgents of Pennsylvania] Id. 513. It is 
very true that in the case at bar, the court 
did not adjudge that there would be any 
inconvenience in trying the offence at a spe- 
cial session; and this arose from the obvi- 
ous cause, that neither the United States nor 
the prisoner, ever applied to the court on 
the subject. No objection was made by ei- 
ther party to the time or place of trial; and 
unless upon motion by some party, I do not 
perceive that the court was bound to order 
a special session. 

But admitting that the court might have 
ordered a special session in this case ex 
mero motu, still it seems to me that if it 
were ordered, unless the indictment were 
found at such special session, there could 
be no trial of the prisoner at such special 
session. He could not be tried upon an in- 
dictment found at a regular stated session, 
because no authority is by law given to re- 
move an indictment found at -such session 
to any special session. It must be tried at 
a regular stated session and none other. 
This was manifestly the opinion of the su- 
preme court in the case of U. S. v. Ham- 
ilton, 3 Dali. [3 U. S.] 17, and acted upon in 
the case of U. S. v. Insurgents of Penn- 
sylvania, Id. 513. The indictment, therefore, 
found against the prisoner, could not have 
been removed to any special session; and 
after such an indictment found at a general 
session, there seems to me extreme difficulty 
m admitting that another indictment for the 
same offence could have been found at any 
special session, while the former remained 
undetermined. There are other difficulties 
in respect to a special session, which are 
stated in the cases above cited, which it 
would not be easy to overcome; but that al- 
ready mentioned is decisive. The indict- 
ment being regularly found at a general ses- 
sion, could only be tried at such session; 
and the court, therefore, if it had been ap- 
plied to for this purpose, would have been 
compelled to deny the application. I agree, 
also, to the soundness of the doctrine in [U. 
S. v. Insurgents of Pennsylvania] Id. 513, 
514, that a motion for a special session 
comes too late after an indictment found at 
a general session; and a fortiori it comes 
too late, when a trial has been had upon 
such an indictment. For the reasons al- 
ready suggested, we may safely conclude 
that no special session could have been prop- 
erly held after the indictment was found; 
and if held, the court would have been with- 
out competent authority to try this indict- 
ment at such special session. And certain- 
ly it can be no error in the court not to 
have exercised a discretion which it was not 
called upon to exercise. 

Still, however, the trial in the present 



j cause, might have been had in the county of 
Newport, by continuing the cause to the 
next general session of this court, which by 
law is required to be at that place. And 
if any application had been made to the 
court for this purpose, it would have been 
most cheerfully acceded to. But no such ap- 
plication was made; the objection was in- 
deed taken after the trial had commenced, 
but was urged at that time not to procure 
a continuance, but to procure a verdict of 
acquittal, upon the ground that the whole 
proceedings were coram non judice. The 
right to a trial in the county where the of- 
fence is committed, is a privilege granted ,to 
the prisoner. He is not bound to insist up- 
on it, unless he chooses. He may waive it, 
and require an immediate trial. In fact, 
when a person is in custody on a charge for 
any offence, if no indictment be found 
against him, at the next term of the court, 
he is regularly entitled to be discharged, un- 
less a very special cause be shewn to the 
court, authorizing a further detention. If 
an indictment be found,, he is entitled to an 
immediate trial at the same term, unless the 
most weighty reasons to the contrary exist. 
The law will not endure that a man shall be 
kept in confinement for six months after a 
regular term of the court, when it is un- 
certain whether he has committed any of- 
fence or not. Such confinement would be 
an extreme hardship, and operate as a pun- 
ishment upon a man whom a jury may pro- 
nounce guiltless. It is, therefore, only un- 
der extraordinary circumstances, that courts 
of justice allow delays in such cases. And 
when the indictment is for a capital offence, 
every reason of justiee and of convenience, 
both to the public and to the prisoner, still 
more forcibly applies. But where neither 
the government nor the prisoner apply for 
any delay, where, as in the present cas'e, 
both parties professed to be ready for a trial, 
and were earnest for it; where no objection 
to the course is hinted at from any quarter, 
it would be an extraordinary use, not to 
say abuse, of the discretion of a court to 
compel the parties to undergo the incon- 
veniences of a long delay, whereby they 
might be in danger of losing part of their 
testimony, or of having unfavorable impres- 
sions excited against them. It appears to me, 
therefore, that in the present case, the court, 
when the parties were ready, was bound to 
proceed to the trial; and as the prisoner 
neither asked nor wished a trial at New- 
port, he waived any benefit and avoided any 
disadvantage to be derived from the provi- 
sion of the act, (supposing it in force,) ad- 
dressed to that object. He had the full 
benefit of a fair trial by impartial men, and 
sixteen of the panel were summoned from 
the county of Newport. The court, there- 
fore, followed out in the most liberal man- 
ner, the directions of the act. And I may 
add, never was a criminal convicted upon 
plainer or more conclusive evidence. Hav- 
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ing spoken thus largely on these points, I 
proceed to the third exception. 

3d. As to this little need he said. The jury 
-were summoned from the proper county; and 
were summoned in the only way known to our 
laws. Here, a jury is not drawn* for a single 
-cause, but the panel is returned to serve in 
all proper causes, civil as well as criminal, 
which may be depending at that term before 
the court. It was apparent, that if an indict- 
ment was found against the prisoner, there 
would be a defect of jurymen, if he exercised 
the full right of challenge; and the court did 
only its duty in providing in the speediest 
manner for this defect according to the known, 
settled, and universal usage in like cases. 
This objection is not now insisted upon; and 
I therefore pass it over without any farther 
notice. And see U. S. v. Fries, 3 Dall. [3 U. S.] 
515. 

4th. The. fourth exception was fully consid- 
ered at the trial; and I have pondered upon it 
deliberately since; and am entirely satisfied 
that the charge of the court was correct in 
point of law; and I have nothing further to 
add to what has been already suggested. 

5th. The fifth exception admits of a short 
reply. The prisoner was asked before his ar- 
raignment if he had received a copy of the in- 
dictment two entire days before his trial, ac- 
cording to the provisions of the act of 30th 
of April, 1790, c. 9, § 29. He admitted that 
he had. And there is no pretence to say, that 
the omission alluded to, was in the slightest 
degree prejudicial to him. The right to a copy 
is a privilege granted by the law for his bene- 
fit, and he is at liberty to receive it, if he 
pleases. By his conduct on this occasion he 
did waive it, and that too at a time when he 
had the full benefit and advice of counsel. He 
might have expressly waived having any copy; 
and in such a case could it be justly said that 
there was a mis-trial? In the nature of things, 
this is a preliminary proceeding, and if not in- 
sisted upon before pleading and trial, the ob- 
jection cannot afterwards be insisted on. Mr. 
Justice Foster, in commenting on an analogous 
provision of the statute 7 Wni. III. c. 3, § 1, 
and 7 Anne, c. 21, § 11, after stating that a 
copy of the caption of the indictment ought 
to be delivered, says: "But if the prisoner 
pleadeth without a copy of the caption, as 
some of the assassins did, he is too late to 
make that objection, or indeed any other ob- 
jection that turneth on a defect in the copy, 
for by pleading he admitteth that he hath a 
copy sufficient for the purposes intended by 
the act." Foster, Or. Law, Discourse 1, c. 3, 
§ 6, pp. 229, 230. And this doctrine has been 
recognized as good law ever since. Rock- 
wood's Case, 4 State Tr. 667; 1 East, P. C. 
c. 2, § 49, p. 113. 

6th. The sixth exception turns upon the lan- 
guage of the statute "of Rhode-Island respect- 
ing jurors, which directs that the jurors drawn 
to serve at any court, shall be warned to at- 
tend by the town sergeant, six days before the 
court at which they are to serve. Laws R. I. 
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1798, pp. 182, 183. This is plainly a mere di- 
rection to the public officers to prevent a de- 
fect of jurors. It has nothing to do with the 
qualifications of jurors, or with the regularity 
of their draft. The jurors are not less quali- 
fied because they attend without warning; al- 
though, if not warned, they certainly are not 
liable to any penalty for non-attendance. 
Even in the state courts of Rhode-Island, this 
exception must be utterly nugatory. If a 
juror attend the court, for which he is regu- 
larly drawn, it is sufficient, and no exception 
on this account lies to his competency. As- 
suming, therefore, that the state laws as to 
these collateral proceedings, are, under the 
acts of congress (Act Sept. 29, 1789, c. 20, 
§29; Act May 13, 1800, c. 61 [2 Stat 82]), 
obligatory upon this court, (which is assumed 
merely for the sake of the argument) there is 
nothing in the objection. There is another 
answer equally conclusive. The jurymen 
from Portsmouth, though returned on the pan- 
el, did not sit in the cause, but were put aside 
for another cause. The prisoner made no 
challenge to the array or to the polls on this 
account. Indeed the setting aside of these 
jurors, and not suffering them to be sworn 
on the jury, constitutes the next exception in 
the case, and is entirely repugnant to the 
present. If the prisoner was tried by lawful 
jurors, it is after the trial utterly unimpor- 
tant what were the defects of other jurors, 
who were summoned and were not sworn. 

7th. The seventh exception may be disposed 
of in a very few words. When the jurors men- 
tioned in this exception, were called to be 
sworn, they both appeared to be Quakers, and 
excepted to themselves as disqualified, be- 
cause they were conscientiously scrupulous of 
taking away life, and did not think themselves 
impartial in a capital cause. In point of fact, 
one of them is now of the sect of Friends or 
Quakers, and the other professes their tenets, 
but has latterly been excluded from their 
meetings. It is well known, that the Quakers 
entertain peculiar opinions on the subject of 
capital punishment. They believe men may 
be rightfully punished with death for the 
causes set down in the divine law, but for 
none others; and in point of conscience they 
will not give a verdict for a conviction where 
the punishment is death, unless the case be 
directly within the terms of the divine law. 
Now it is well known to us all, that our laws 
annex the punishment of death in several 
cases where the divine law is silent, and un- 
der circumstances different from those ex- 
pressed in that law. To compel a Quaker to 
sit as a juror on such cases, is to compel him 
to decide against his conscience, or to commit 
a solemn perjury. Each of these alternatives 
is equally repugnant to the principles of jus- 
tice and common sense. To insist on a ju- 
ror's sitting in a cause when he acknowledges 
himself to be under influences, no matter 
whether they arise from interest, from preju- 
dices, or from religious opinions, which will 
prevent him from giving a true verdict ac- 
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cording to law and evidence, would be to sub- 
vert the objects of a trial by jury, and to bring 
into disgrace and contempt, the proceedings 
of courts of justice. We do not sit here to 
procure the verdicts of partial and prejudiced 
men; but of men, honest and indifferent in 
causes. This is the administration of justice 
which the law requires of us; and I am not 
bold enough to introduce a practice, which cor- 
rupts the very sources of justice. The objec- 
tion, however, affects to place some reliance 
upon the fact, that the jurors were not sworn 
or affirmed to the truth of their statements. 
But this was surely unnecessary, where no 
doubt was entertained of their perfect verac- 
ity. I agree with the doctrine laid down in 
the book cited by the prisoner's counsel, that 
where the jurors challenge themselves, they 
may be sworn to the truth of their assevera- 
tions. 1 Chit. Cr. Law, 443. But when these 
are undoubted, of what use can it be to make 
assurance doubly sure? I may add, that in 
all the courts of New-England, where I have 
seen practice, the course pursued on this occa- 
sion, has been uniformly adopted. I do not 
deny, that the facts to establish a lawful chal- 
lenge to the polls may be ascertained by 
triors according to the course of the common 
law; all I assert is, that this is not the usual 
or necessary mode with us; and least of all 
is it proper, where the facts are not disputed, 
and the cause of challenge is apparent and 
admitted, and resolves itself into a mere point 
of law. Even if a juror had been set aside by 
the court, for an insufficient cause, I do not 
know that it is matter of error, if the trial 
has been by a jury duly sworn and impan- 
elled, and above all exceptions. Neither the 
prisoner nor the government in such a ease 
have suffered any injury. 

8th. I pass over the eighth exception, be- 
cause it is abandoned by the counsel for the 
prisoner, with the single remark, that if a bad 
or low education would in point of law justify 
or excuse crimes, it would be the most facile 
mode of avoiding punishment that could be de- 
vised; for to this cause is generally to be at- 
tributed many of the most shocking crimes 
and immoralities committed in all countries. 

9th. The ninth exception presents a spe- 
cious, but when the facts are ascertained, a 
most delusive objection. The trial commen- 
ced on Friday, and the whole evidence was 
gone through on both sides by Saturday noon. 
The counsel for the prisoner were then in- 
dulged with the utmost latitude of discussion, 
and occupied the attention of the jury for nine 
hours, and then came voluntarily to a conclu- 
sion of their arguments. In the course of the 
trial, it became necessary to ascertain wheth- 
er the land, on which the crime was commit- 
ted, had been granted by the proprietors, as 
well as ceded by the state, to the United 
States. Copies were produced from the prop- 
er town records, (where, by the laws of the 
state, all deeds of lands lying in the town are 
recorded) duly certified; but upon inspection 
of these copies, it was apparent that the cer- 



tifying officer, from the great haste in which 
these copies had been made, had erroneously 
stated the dates of one or more of them. The 
real dates were scarcely susceptible of doubt. 
But under all the circumstances, it was 
thought advisable to send for the original 
records, and they were accordingly brought 
into court, by Mr. Almy, the town-clerk, on 
Monday morning, (the court having been ad- 
journed from Saturday evening to give the 
district attorney an opportunity to close the 
case) and Mr. Almy was then sworn to the 
single fact, that these were the original rec- 
ords, and upon inspection, the errors in date 
were immediately detected and admitted by 
the counsel for the prisoner. Application was 
then made by the counsel for the prisoner to 
the court, to permit them again to interrogate 
the witnesses, who had been produced on the 
part of the United States, as to a single fact, 
(the fact stated in the thirteenth exception) 
to wit: that the soldiers had had more liquor 
on the day the offence was committed, than 
usual, and as much as they wanted, so as to 
raise an inference, that they, or some of them, 
as well as the prisoner, were intoxicated. 
Every one of these witnesses had been inter- 
rogated by the prisoners counsel upon their 
prior examination again and again, as to this 
fact, and every one gave a distinct decisive 
answer in general, negativing any notion of 
intoxication. They stated the quantity of 
liquor which had been given; and the whole 
testimony on this point was fully sifted by 
the prisoner's counsel in their argument. It 
is to be observed, that the defence of the 
prisoner did not turn upon any doubt of the 
testimony as to the principal facts. It was 
admitted that he killed the deceased; that he 
did it voluntarily; that the prosecution was 
truly stated. The principal grounds of de- 
fence were, that the provocation was such as 
legally reduced the crime from murder to 
manslaughter; that the prisoner was intoxi- 
cated at the time, and this was a legal exten- 
uation of the crime, that is to say, that mur- 
der committed by a drunken man, is ipso 
facto reduced to manslaughter; that Cornell 
was an illiterate man, of gross and furious 
passions; and that a crime which would he 
murder in an intelligent moderate man of rea- 
sonable discretion, could be but manslaughter 
in the prisoner, because of his ignorance and 
his furious passions. The court were of opin- 
ion, that under all the circumstances of the 
case, there was no reasonable ground for en- 
tering again upon a re-examination of the tes- 
timony, on the point above stated. It was 
an application to their sound discretion, and 
should have been granted only when it was 
manifest that public justice required it. 
Here, no new witnesses were offered, no new 
facts were suggested. The witnesses had al- 
ready deliberately given their testimony on 
the very point, and it had been deliberately 
examined. There was nothing but a sugges- 
tion of counsel, that they might be able to 
draw forth contradictory answers from the 
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same witnesses; a tiling certainly not to tie 
presumed at such a time, and upon such a 
trial. And the hearing of the facts upon the 
merits of the case, in point of law, was so 
slight, that in the opinion of the court, it was 
a waste of time to dwell longer upon it. It 
had the air of pressing a solemn defence 
against all the principles of law, and of 
grasping after shadows to postpone a verdict. 
The court felt that the dignity of the law, 
and the justice of the country, ought not to 
he left open to the imputation of being but a 
solemn trifling. 

10th. The tenth exception has been almost 
abandoned by the counsel. The suggestions 
of the court, that the nature of the weapon, 
by which the death is inflicted, is often ex- 
tremely material in eases of homicide, were 
made in order to explain the doctrines of the 
cases cited by the counsel for the prisoner. 
There was no room for the application of the 
principle of such cases to the present, for it 
was proved and admitted, that the prisoner 
intended to kill, and that his musket was a 
deadly weapon. Nor could it have been prop- 
er for the court, in the prisoner's case, to have 
stated that his being lawfully possessed of 
the musket, made any legal difference as to 
the crime. God forbid that it should ever be 
supposed to be law, that the lawful posses- 
sion of a deadly weapon, justifies or excuses 
any man in the commission of murder. But 
surely the omission of the court to state a 
circumstance, which may be material for the 
prisoner, is not matter of error. In a long 
and complicated cause, such an omission may 
and certainly sometimes does occur; but it is 
always in the power of counsel, by suggest- 
ing the omission, to recall the fact to the at- 
tention of the court, and then to prevent any 
injury. If this course had been pursued on 
the present occasion, the suggestion would 
have been cheerfully listened to. But it could 
have been of no avail, unless we are ready to 
uproot the foundations of the law. 

11th. The eleventh exception has been ex- 
plicitly abandoned, and for the best reasons. 
There is no pretence to say, that the prisoner 
as in any legal or accurate sense, "deficient 
in understanding." It was proved by all the 
witnesses, by his own witnesses, it was ad- 
mitted by his counsel, that he was compos 
mentis, having intelligence to discern what 
was right and what was wrong. All that 
was suggested was, that he was more igno- 
rant and somewhat more stupid than common 
men, of bad education, and bad passions, and 
bad habits. Now these are precisely the 
common causes of crimes; but certainly they 
form no legal excuse or justification for the 
commission of them. As to the other part of 
the exception, that the court instructed the 
jury that "it was their duty to weigh the evi- 
dence in the cause," I profess not to be able 
to comprehend the nature of the objection to 
it I had always humbly presumed that such 
was the duty of every juror in every cause. 
Juries are not to give a blind verdict, merely 
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because witnesses swear to the existence of 
certain facts. They are to examine those 
facts, to consider the credibility of the wit- 
nesses, to weigh the force and ascertain the 
value of the testimony, and to give a ver- 
dict according to their oaths and their con- 
sciences. Upon any other supposition of duty, 
juries would be a most fraudulent imposition 
upon the public, and a mischievous append- 
age to the administration of justice. Until I 
can learn a different rule, I shall continue to 
believe, that to weigh evidence is of the last 
importance in all judicial tribunals, and is so 
emphatically the duty of juries, that to aban- 
don itr is to jeopard their consciences and vio- 
late their oaths. 

These are all the original exceptions filed 
in the cause. But three additional exceptions 
are now offered, which I will briefly consider, 
however irregularly they may have come to 
my notice. 

12th. The twelfth exception turns upon new 
evidence discovered since the trial. In order 
to justify the cotirt in granting a new trial 
for such cause, it should be most manifest 
that injustice has been done the prisone.r, or 
that the new evidence would materially vary 
the complexion of the cause. The new evi- 
dence as now stated, (for it rests in mere as- 
sertion, and there is not even an affidavit to 
sustain it) goes merely to the credibility of 
Raymer's testimony. Now it is somewhat re- 
markable, that the testimony of this witness 
as to the only fact, to which he singly spoke, 
the fact of a previous quarrel and threat of 
revenge by the prisoner, was commented on 
at large by the court, and the jury were ex- 
pressly advised to consider that quarrel and 
threat as merely a sudden ebullition of pas- 
sion, and affording no proof of any previous 
deliberate malice in the prisoner. There is 
not the slightest reason to suppose that the 
jury did not act upon this advice. As to all 
the other facts in the case, they were proved 
by four or five unimpeached and unimpeach- 
able witnesses; and indeed, as has already 
been remarked, the material facts were ad- 
mitted by the prisoner's counsel. The ver- 
dict was in my judgment most entirely justi- 
fied by the principles of law and by the evi- 
dence. It was as clear and unequivocal a 
case of murder, as I ever recollect to have 
tried in a court of justice. Under such cir- 
cumstances, if the court were to grant a new 
trial, it would surrender itself to a most un- 
pardonable abuse of the discretion committed 
to its charge. 

13th. The thirteenth exception is abandoned 
by the counsel, because it cannot be sustain- 
ed, and I need not comment on it 

14th. The last exception has been in some 
measure anticipated. 'If the prisoner was at 
the time of committing the offence, intoxi- 
cated, as his counsel have earnestly contend- 
ed, I cannot perceive how it can, in point of 
law, help his case. This is the first time, that 
I ever remember it to have been contended, 
that the commission of one crime was an ex- 
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euse for another. Drunkenness is a gross 
vice, and in the contemplation of some of our 
laws is a crime; and I learned in my earlier 
studies, that so far from its being in law an 
excuse for murder, it is rather an aggravation 
of its malignity. 4 Bl. Comm. 25; 1 Inst. 
247; 1 Hale, P. G. 32; Plowd. 19. If it be 
fit, that another rule of law should prevail, 
it will be for the legislature to prescribe it. 
It is my duty to administer the law upon its 
settled principles; and I confess, that I do 
not well know, how a doctrine more danger- 
ous to the peace and good order of society, 
could be established than that the vices of 
men, (as this voluntary madness is,) should 
constitute an excuse for their crimes. 

I have gone over all the causes assigned for 
a new trial; and I have no hesitation in de- 
claring that they afford not the slightest 
foundation to sustain it. It would have given 
me more satisfaction, if I could, consistently 
with the dictates of my judgment, have come 
to a different result. If there are any cir- 
cumstances in the prisoner's case entitling 
him to mercy, it belongs to another depart- 
ment of the government to administer it. I 
overrule the motion for a new trial. 

Motion overruled, and sentence of death 
pronounced. 

Case No. 14,869. 

UNITED STATES v. CORRIE. 

[Charleston (S. C.) Daily Courier, April 19, 1860; 

1 Brunner, Col. Cas. 686; 23 Law 

Rep. 145.] i 

Circuit Court, D. South Carolina. April Term, 

1860. 

Pikacy — Slave Trade — Jurisdiction — Nolle 

Prosequi. 

[1. Under Act May 15, 1S20, §§ 4, 5, declar- 
ing certain acts by the master and crew pi a ves- 
sel, relative to negroes, piracy, and giving ju- 
risdiction of the offense to the federal courts of 
the state in which the offender is "brought * or 
"fouud," the mere landing in a state of negroes 
with intent to sell them as slaves is not piracy, 
winch would be an offence committed within that 
state, and therefore triable there (under Const, 
art 3, § 2, declaring that the trial of crimes 
shall he in tho state where the crimes were com- 
mitted; but, when not committed within any 
state, the trial shall be where congress directs); 
but it is part of such offense that the crew land- 
ed on a foreign shore, and there seized free 
"negroes with intent to make them slaves, and 
confined them in the vessel, from which they 
were landed.] 

[2. Leav.e to enter nolle prosequi in a piracy 
case pending in a federal court will not be 
granted, the motion of the United States at- 
torney therefor not being made in the exercise 
of his discretion, or for the purpose of abandon- 
ing a prosecution, for any of the causes which 
suggest that course, but .having been made at 
the direction of the attorney general of the 
United States, with the sanction of the presi- 
dent, for the purpose of overcoming the judg- 
ment of the court in which the case is pending, 
that it and not the federal court of another state, 
has jurisdiction of the case.] 

[Cited in Confiscation Cases, 7 Wall. (74 U. S.) 
4 57.] 

i [1 Brunner, Col. Gas. 686, and 23 Law 
Rep. 145, contain only partial reports.] 



MAGRATH, District Judge. The question 
raised in this case is of so much importance 
that I have considered it proper to set forth 
the reasons which had led me to the conclu- 
sion I shall announce. And to the right un- 
derstanding of the case, it is necessary to give 
a concise statement of it, from the time when 
first it was brought before me to the present 
moment 

The first proceeding in this court against 
Wm. C. Corrie rested upon an affidavit made 
by Mr. Ganahl, then the attorney of the Unit- 
ed States for the district of Georgia, in which 
it was charged, from "credible information," 
that William C. Corrie, master or commander 
of the vessel called Wanderer, did land in the 
Southern district of Georgia certain negros 
not held to service by the laws of either of the 
states or territories of the United States, with 
intent to make them slaves; and that the said 
William C. Corrie, master or commander of a 
vessel called the Wanderer, on a foreign shore, 
did seize, decoy, and forcibly bring, carry and 
receive on board the said vessel such negros, 
landed by him as aforesaid in the Southern 
district of Georgia, with intent to make them 
slaves, contrary to the fourth and fifth sections 
of the act of congress of the 15th May, 1820 
[3 Stat. 600], The affidavit, of course, is more 
full and circumstantial than this synopsis of 
it. Upon this affidavit a warrant was ordered 
to issue for the arrest of the said William C. 
Corrie, to answer the charge so made against 
him. At the same time an order was asked 
for his removal to the state of Georgia, there 
to be tried for the offence with which he was 
charged. I considered the question, and re- 
fused to make the order, because by the ex- 
press provision of the act of congress of the 
15th May, 1820, under which he was char- 
ged and arrested, jurisdiction of the offence 
was in the circuit courts of the state in winch 
the offender was "brought" or "found," and 
the offender having been "found" in the state 
of South Carolina. It was at the same time 
declared that the jurisdiction which thus be- 
came vested in the courts of the United States 
for the state of South Carolina was exclusive 
of jurisdiction in the courts of any other state; 
and application having been made in that be- 
half, he was admitted to bail, and became 
bound with sureties to appeal* and answer the 
charge against him, at the next ensuing term 
of the circuit court of the United States for 
the state of South Carolina, After these pro- 
ceedings had taken place, and before the term 
of the circuit court of the United States, for 
the state of South Carolina, to which the ac- 
cused had been bound to appear; in the dis- 
trict court of the United States for the state of 
Georgia, a true bill was returned to that court, 
by the grand jury, against Wm. C. Corrie for 
piracy, under the act of May 15, 1820. An 
exemplification of it was laid before me, and 
the motion renewed for the removal of the ac- 
cused to the state of Georgia for trial. 1 re- 
fused again to order the removal, but ordered 
that the amount of the recognizances in which 
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he was bound to answer here should be 
doubled. During the term of the circuit court 
of the United States for South Carolina, and 
before the grand jury had been charged in 
the case against Wm. O. Corrie, a bench war- 
rant was issued against him, out of the courts 
of the United States in the state of Georgia, 
for his arrest to answer to the charge of hav- 
ing violated the act of congress of ISIS; and 
again I was applied to for an order directing 
his removal for trial to the courts of the Unit- 
ed States for Georgia. I again refused for 
several reasons, one of which was, that it was 
without precedent to ask a court having before 
it a criminal accused of a capital offence, and 
whose case the grand jury were in waiting to 
consider, to send him to another tribunal, 
there to be tried for a minor offence. Subse- 
quently to this, the case of the U. S. v. Wm. 
G. Corrie, charging him with piracy under the 
act of congress of the 15th May, 1S20, was 
submitted to the grand jury, then in attend- 
ance upon the circuit court of the United 
States for the state of South Carolina; and 
the charge in the case was delivered to the 
grand jury by Judge Wayne, the associate 
judge of the supreme court, assigned to this 
circuit. The grand jury retired, with the wit* 
nesses, and returned into court without hav- 
ing found a bill. The next day the fore- 
man of the grand jury asked that the bill 
against Wm. C. Corrie should be again com- 
mitted to it. Judge Wayne thought it should 
not be; I differed in opinion. The grounds of 
that difference need not be stated here. I ad- 
here to the opinion I then expressed. The 
grand jury should have been impeached or al- 
lowed to reconsider the case; if they desired 
to do so; for I see no ground upon which they 
could be refused the exercise of their privilege, 
unless they had rendered themselves unlit. 
The grand jury then retired, and came into 
court with a presentment, charging Wm. C. 
Corrie with a violation of the act of congress 
of the 15th May, 1820, and asking the court to 
make the necessary orders for his prosecution. 
The grand jury were then discharged. William 
C. Corrie, who had been by me admitted to bail, 
had been ordered to be taken by the marshal 
into his custody. His sureties of course had 
been discharged. At the close of the term, 
through his counsel, he applied again to be 
admitted to bail. Judge Wayne, who was 
sitting with me, stated that he felt no obliga- 
tion to change the position in which 1 had 
placed the case,— before the term,— when I had 
admitted the accused to bail; that he did not 
feel called upon to dissent or commit himself 
at all upon the question of bail, and left the 
matter with me. I admitted the accused 
again to bail. My opinion as to the nature 
and extent of the power devolved upon me in 
such cases, in relation to bail, as also in re- 
gard to the obligation which the grant of the 
power carries with it for its exercise, is set 
forth in the opinion prepared at that time, 
and on the files of this court. The accused 
became, thereupon, bound with his sureties, 



to appear and answer at the next term of the 
circuit court of the United States for the state 
of South . Carolina. 

At Greenville no proceedings were taken, 
and the case was postponed to the next term 
of the circuit court in Columbia. And, at 
at that term, the attorney for the United 
States, having read to the court the evidences 
of all efforts used to obtain the necessary wit- 
ness, upon his motion, the accused was ordered 
again to enter into new recognizances to ap- 
pear and answer at this term of the circuit 
court of the United States. It is proper to 
bear in mind that the accused, so far as is 
known to this court, has never, in the terms of 
the act of 1820, been "brought" or "found" 
within the limits of the state of Georgia; it is 
believed of this there can be no doubt. But 
he was "found" within the limits of the state 
of South Carolina. And, as already said, 
when "found" within the limits of the state of 
South Carolina, jurisdiction of the o'ffence was 
vested, by the express provisions of the act of 
1820, in the circuit court of the United States 
for this state. While held subject to the ju- 
risdiction of this court, the grand jury of the 
United States court in Georgia returned into 
court a true bill against him for a violation of 
the same act, which he was here held to an- 
swer. In regard to these cases there was a di- 
rect conflict of jurisdiction. In the proceed- 
ings subsequently adopted against him in the 
courts of the United States for Georgia, and 
which related to a violation of an act of 1818 
(a minor offence), it never was denied in this 
court that there was jurisdiction of that of- 
fence in the courts of the United States for 
the state of Georgia. 

Nor was it because of a question of juris- 
diction that the order for his removal was 
refused. Two reasons did, however, induce 
the refusal. The one, stated in the opinion 
then delivered in this court, already noticed, 
and which was, that, while held here to an- 
swer for a capital offence, he could not be 
transferred to another court, there to be tried 
for a misdemeanor. It was in relation to a 
question similar to that then before the court, 
but not presented with so many objectionable 
circumstances, that Chief Justice Marshall 
said: "Such a thing has never been done; 
it is contrary to all correct principles." But 
this sufficient in itself, as it undoubtedly was, 
did not alone guide me in the decision. I had 
great reason to believe that the application 
to remove him, under a charge of having vio- 
lated the act of ISIS, was not intended to 
secure his presence at the trial of that charge; 
but that when removed under the charge of 
having violated the act of 1818, he was to be 
tried for a violation of the act of 1820— the 
same offence for which he was held here to 
answer, and of which it had been decided by 
this court that it alone had rightful and ex- 
clusive jurisdiction. To Judge Wayne all the 
reasons which led me to refuse the order 
asked were fully communicated. It is proper 
to say that Judge Wayne assured me that 
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he had no knowledge of the purpose for 
which the removal was asked for. In the 
statement now made to the court, of the pro- 
ceedings which are to succeed the entry of 
the nolle prosequi, it is understood the pur- 
pose is now, as it was then; to remove to the 
courts of the United States in Georgia, under 
an alleged violation of the act of 1818, but to 
try him for a violation of the act of 1820. I 
said then that I would not use the power, 
with which I was vested, to remove a crim- 
inal for any such purpose; and I have not 
since then, changed my determination. It is 
obvious that there must be a very wide dif- 
ference in opinion, between the courts of the 
United States in Georgia and South Carolina, 
as to the court having jurisdiction of the of- 
fence with which the accused is charged, 
under the act of 15th May, 1820. And it is 
proper once again to express the opinion that 
in the circuit courts of the United States for 
this state is jurisdiction of the offence, and 
in such courts must the offender be tried. 
The place at which the trials of all crimes 
and offences cognizable in the courts of the 
United States, under the laws thereof, shall 
be had, is to be determined, in the first place, 
by the consideration of the place where the 
crime or offence was committed. By the 
third article, third section of the constitution, 
such trial shall be held in the state where 
the crime has been committed; but if not 
committed within any state, the trial shall 
be at such place or places as congress may, 
by law, have directed. And in the 6th arti- 
cle of the amendments it is declared, that "in 
all criminal prosecutions the accused shall 
enjoy the right to a speedy and public trial 
by an impartial jury of the state and district 
wherein the crime shall have been committed, 
which district shall have been previously as- 
certained by law." It is undoubtedly the du- 
ty of a court to suppose that congress, in the 
exercise of its legislative functions, regards 
the provisions of the constitution. It is out- 
side of the duty of a court to presume that 
congress ignorantly or willfully disregards a 
plain provision of the constitution. It must 
therefore be conceded that if, in the creation 
of an offence, congress has declared that the 
place of its trial shall be such place or places 
as it was competent to provide for offences 
only that could be committed outside of the 
limits of a state, the fact of the designation 
of such place or places for the trial is equiv- 
alent to the declaration that the offences cre- 
ated by the act are only such as may be com- 
mitted outside of- the limits of a state. 

In the act of 1820, congress has plainly de- 
clared the places in which there shall be ju- 
risdiction of the offences it creates. These 
places exclude the idea of any of these of- 
fences being considered by congress as of- 
fences to be committed within the limits of a 
state. To none other than such offences is 
the designation of the place of jurisdiction 
consistent with the constitution. If, then, 
we regard congress as legislating under the 



sanction of the constitution, we must consid- 
er the offences created by the act of 1820. 
because of the place or places at which they 
are to be tried, as offences committed without 
the limits of a state. If we insist that the 
offences, any or all, are to be considered as 
committed within the limits of a state, then 
did the congress which passed the act of 1820, 
either not know the article in the constitution 
and the amendment to which I have referred, 
or, knowing them, willfully violate their posi- 
tive command. In the interpretation of a 
statute, a cardinal rule instructs us to read it 
so that all its provisions may be consistently 
preserved. It is enough, according to this 
rule, to show that by the interpretation of 
certain words in one sense, other material 
words must be rejected which by another 
construction, may be preserved, to command 
us to adopt that which preserves every pro- 
vision of the law. In this act of 1S20, the 
place for the trial of offences is plainly and 
positively expressed. If such offences are re- 
garded as offences not to be considered as 
committed within the limits of a state, but 
outside of such limits, then is the designation 
of the place for the trial thereof constitution- 
al and operative. But if they are considered 
as to be committed within the limits of a 
state, the designation of a place or places for 
the trial thereof is unconstitutional and in- 
operative. Is there any room for a court,, 
under such circumstances, to entertain a 
doubt of the construction which it is bound 
to adopt? If there is an offence under the 
act of 1820 which is to be held an offence 
committed within the limits of a state, then 
that part of the same act which declares the 
place or places at which jurisdiction shall be 
exercised of the offences it creates, must be 
stricken out, because in such a case it would 
be unconstitutional. I can very well under- 
stand in what manner, if any of the offences 
created by the act of 1820, should or could oc- 
cur on land, or within the limits of a state, 
a court would refuse its cognizance of it; 
because the act in fixing a place for the trial, 
had so evidently intended to create an offence 
not to be committed within the limits of a 
state; but I cannot understand why with 
that intention of congress so plainly mani- 
fested by the designation of a place for trial, 
exclusively appropriate for offences not com- 
mitted within the limits of a state, it should 
be insisted that offences not intended to be 
included should be included. , 

To insist that other offences can be tried 
under the act of 1S20, than such as are cog- 
nizable, according to the words of the act. 
in the circuit court of the United States for 
the state in which the offender is brought or 
found, is subversive of a fundamental princi- 
ple in the construction of any criminal law. 
It has been sometimes contended, but never 
permitted by a court, that the intention of a 
law should give a meaning to its words wider 
than they generally receive. But I have nev- 
er known before of a case in which the oper- 
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ation of a severe criminal law was claimed 
to be carried further than the plain meaning 
of the words, and the equally plain intention 
of the law maker would suggest. It is, of 
course, manifest, that as the accused in this 
case has been "found" in the state of South 
Carolina, by the terms of the act of 1820, it 
is in the circuit court of the United States 
for this state that he must be tried. It is 
equally manifest, that if tried for this offence 
under the act of 1820, in the circuit court of 
the United States for the state of Georgia, 
within which state he has not been brought 
nor found, the words of the act which de- 
scribe the place or places where the trial must 
be had, are virtually stricken out. We may 
be benefited by the language of Chief Justice 
Marshall when a similar proposition was be- 
fore him. "It would be (says he) carrying 
construction very far to strike" out these 
words. Their whole effect is to limit the 
operation which the sentence would have 
without them, and it is making very free with 
legislative language to declare them totally 
useless when they are sensible, and are cal- 
culated to have a decided influence on the 
meaning of the clause." And, in the case 
from which this extract is taken, we may 
further learn with what caution Judge Mar- 
shall proceeded when he was asked, by con- 
struction, to increase the offences which the 
act of congress then under consideration had 
enumerated. He admitted the probability of 
that construction which he was asked to 
make. "But (said he) probability is not a 
guide which a court in construing a penal 
statute can safely take. * * * Congress 
has not made them punishable, and this court 
cannot enlarge the statute." In another part 
of the same opinion, he adds: "The conclu- 
sion seems irresistible that congress has not 
in this section inserted the limitation of place 
inadvertently, and the distinction which the 
legislature has taken, must of course be re- 
spected by the court." "It is (says he) the 
legislature, not the court, which is to define 
a crime and ordain its punishment." 

When, therefore, I have claimed that the 
rightful jurisdiction of the offence with which 
the accused is charged is in the circuit court 
of the United States for the state of South 
Carolina, I do so because the act which cre- 
ates the offence has so declared it. It was 
here that he was first arrested. When right- 
ful jurisdiction of the case once vested in the 
circuit court of the United States for the 
state of South Carolina, it became exclusive 
of jurisdiction elsewhere, and the accused 
could not be transported to a different district 
for trial. And when, because of offences 
charged to have been committed in violation 
of the act of 1820, jurisdiction was claimed 
by the circuit court of the United States for 
Georgia of the offence then before this court, 
and of the offender held to answer here, it 
could not maintain its claim while in this 
court there was jurisdiction. And when the 
right to the exercise of jurisdiction over the 



offence was claimed by the circuit court of 
the United States for the state of Georgia, 
the offence being a violation of the act of 
1820, because it was alleged that the offence 
was committed within the limits of the state 
of Georgia, the answer is to be derived from 
the principles laid down by Chief Justice 
Marshall. No offence committed udder the 
act of 1820 can be within the limits of a state: 
the place or places appointed for such trials 
are applicable exclusively to offences commit- 
ted without the limits of a state. To con- 
strue the act as relating to offences within 
the limits of a state, is to disregard, in its 
designation of the place or places for trial, 
"a distinction which the legislature has tak- 
en, and must of course be respected by the 
court." The designation of a place or places 
for trial, applicable only to offences which 
could be committed outside of the limits of a 
state, is equivalent to the words, if used 
"without the jurisdiction of any state." The 
creation by congress, therefore, of an offence 
not cognizable in courts having jurisdiction 
of offences committed outside of the limits 
of a state, but cognizable in courts having 
jurisdiction of offences committed within the 
limits of a state, is a matter of which the 
legislature has been silent. "Congress has 
not made such punishable, and the court can- 
not enlarge the statute." It seems to me, 
therefore, that the circumstance relied on to 
support a claim for the exercise of jurisdic- 
tion in this case by the courts of the United 
States for the state of Georgia, which is that 
the violation of the act of 1820 occurred with- 
in the limits of the state of Georgia, and 
therefore must be Med in the courts of that 
state, is the circumstance which conclusively 
repels the claim so made for jurisdiction, be- 
cause an act committed within the limits of 
the state of Georgia, and cognizable therefore, 
only in the courts of the United States for 
that state, is not an offence within the terms 
of the act of 1820, which relates exclusively 
to offences cognizable in courts exercising 
jurisdiction under the act of congress over 
crimes and offences not committed within the 
jurisdiction of any state. Cognizance of this 
offence, therefore, by the courts of the United 
States for the state of Georgia, because al- 
leged to have been committed within the lim- 
its of the state of Georgia, and, therefore, 
cognizable only in the courts of that state, is 
not consistent with the plain meaning or ob- 
vious intention of the act of 1S20. It does not 
respect a distinction which congress has tak- 
en; operates to enlarge a penal statute; 
makes punishable other offences than such as 
congress has declared; and this no court can 
do, according to the judgment of the supreme 
court And thus, the alleged locality of the 
offence, under the act of 1820, upon which 
jurisdiction is claimed, is the circumstance 
which, if it does exist, would disprove any 
right to jurisdiction under the act of 1820," 
because no such offence is declared by that 
act. It is proper always to bear in mind, 
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that in a question of jurisdiction in a court 
of the United States, the right to exercise 
that jurisdiction must, in the language of 
Chief Justice Marshall, in the case of Ex 
parte Bollman and Swartwout [4 Granch (8 
U. S.) 75], "be given by the written law." 
"Courts ^ which originate in the common law 
possess a jurisdiction which must be regu- 
lated by the common law until some statute 
shall change their established principles, but 
courts which are created by written law, and 
whose jurisdiction is defined by written law, 
cannot transcend that jurisdiction." 

The great vital principle, that the powers 
exercised in all or aoiy of the departments, 
by which the government of the United States 
is administered, are delegated and specific, 
applies to the judicial as strongly as to the 
executive or legislative departments. No 
court of the United States can take cognizance 
of a crime or offence, until that charged to be 
such crime or offence shall have been so de- 
clared by the congress of the United States; 
nor can congress declare it to be a crime or 
offence, unless authorized by the constitution 
of the United States so to do? Nor with 
these sanctions, can a court proceed to the 
trial of such a crime or offence, unless it shall 
have been authorized to take cognizance 
thereof? I have said that the ground upon 
which jurisdiction is claimed for the courts 
of the United States in Georgia of itself de- 
feats the claim, because it creates an offence 
within a locality, inconsistent with the inten- 
tion and language of congress as they appear 
in the act of 1820. And I will now proceed 
to show what are the crimes declared by the 
act of the loth May, 1820. This act has been 
in the statute book for nearly forty years; 
but as yet no court has been called on to give 
to it a* construction which would show the 
true nature of the offences which it creates. 
Whatever hesitancy I might feel in under- 
taking now to give a construction to this act 
it is, as it should be, altogether removed by 
the reflection, that it is proper, nay impera- 
tive, as I conceive upon those whose duty it 
is to expound the law, to declare what this 
act means. 

I consider it, moreover, necessary to do so, 
because there have been verdicts of acquittal 
rendered by juries in the case of persons 
charged with a violation of this act; and such 
verdicts have been regarded as indicative of 
a purpose on the part of juries not to en- 
force its provisions. How far such an opin- 
ion has a just* foundation, may be seen in 
the statement which I now make; that no 
case has been tried in the court of the United 
States for the state of South Carolina, for 
alleged violations of the act of 15th May, 
1820, in which any other verdict than that 
which acquitted could have been given con- 
sistently with the law and the evidence in 
such ease. I will go farther and say, that 
had in any of the cases which were tried in 
the courts of the United States for this state 
a verdict of guilty been rendered, I do not 



believe that any judge of the United States 
would have hesitated in directing a new trial. 
And this declaration is warranted by the con- 
struction which Judge Story, and after him 
Judge Woodbury, both judges of the su- 
preme court, have given to the criminal in- 
tent by the act itself, made an essential 
part of the crime which the same act has 
declared. I am now referring to my own 
opinion, but I have not any reason to sup- 
pose, that, in this respect, there was or is any 
difference between the judges before whom 
these cases in the courts of the United States, 
in this state were tried. I have always 
thought, and the most careful consideration 
has strengthened the conviction, that there 
exists a misapprehension of the act of con- 
gress of the 15th May, 1820. 

It has been said that by this act of con- 
gress the slave trade has been declared pi- 
racy. I cannot find in this act anything 
which sustains that construction; while in 
the act, and in the other acts distinctly pass- 
ed for the suppression of the slave trade, 
everything leads us to reject that conclusion. 
Offences similar to such as are prohibited 
by the act of congress of 1820, were declar- 
ed to be; and punished as offences by the 
British parliament, when the slave trade it- 
self was legalized by that body. I intend to 
speak from the act itself. The authority to 
which I refer for the correctness of the opin- 
ion I am expressing, is in the words which 
congress has used in this declaration of its 
purpose. It is the legislature, not the court, 
which is to define a crime and ordain its pun- 
ishment; and the intention of that legislature 
is to be found in the words they employ. 
"To determine that a ease is within the in- 
tention of a statute, its language must author- 
ize us to say so." And this rule, declared by 
Chief Justice Marshall, has been affirmed in 
terms equally explicit by Chief Justice 
Taney. "The law, as it passed, is the will 
of the majority of both houses; and the only 
mode in which that will is spoken is in the 
act itself; and we must gather their inten- 
tion from the language there used, comparing 
it when any ambiguity exists with the laws 
upon the same subject, and looking, if nec- 
essary, to the history of the times in which 
it passed." 

The first thing which strikes attention in 
the consideration of the act of 1820, is that 
it does not, in its title, nor in any part of the 
act, either by way of modification, amend- 
ment or repeal, refer to the previously exist- 
ing slave trade laws, or to the slave trade as 
the object for which its provisions were in- 
tended. In every other act passed for the 
suppression of the slave trade, the purpose 
is plainly declared in the title and every sec- 
tion of such act In the only portions of this 
act in which the slave trade is mentioned; 
to the mention of it are added certain other 
things; which other things, when commit- 
ted, constitute the offences which the act 
prohibits. These, offences, referring to them, 
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now only generally, consist of landing on a i 
foreign shore, and there seizing or decoying , 
a negro or mulatto, not held to service by the 
laws of either of the states or territories of 
the United States, with intent to make him a 
slave. And this offence, commencing on a 
foreign coast, is followed out, in its several 
stages, as it affects that negro or mulatto, 
in forcibly bringing, carrying, or receiving 
him on board of the vessel; there confining 
and detaining him, with intent to make him 
a slave; or transferring him to another ves- 
sel on the high seas or tide-water, or from 
on board landing or delivering him on shore, 
with intent to sell or having sold him as a 
slave. From a very early period to 1819, va- 
rious acts had been passed by the congress of 
the United States in relation to the slave 
trade, considering it as a trade. As a trade, 
it has been prohibited under heavy penal- 
ties. But while prohibited as a trade, no 
act of congress had made the seizure and 
decoying of negros or mulattos on a foreign 
coast, with the intent to make them slaves, 
an offence to be tried and punished in its 
courts. That the slave trade itself, and such 
acts of violence and spoliation are distinct, 
is seen, as already stated, in the fact; that in 
the 23 Geo. III. c. 31, by which the slave 
trade was legalized, it is, also, provided, that 
no commander or master of any ship trading 
to Africa shall, by force or fraud, take on 
board or carry away from the coast of Africa 
any native or negro of said country, or com- 
mit, or suffer to be committed, any violence 
on the natives, to the prejudice of the trade. 
As far back, then, as 1750, force, fraud, or 
indirect practices, in obtaining possession of 
the negro, was held so distinct from the 
slave trade that it was prohibited and pun- 
ished as injurious to the trade; while the 
slave trade itself was permitted and legal- 
ized. In 1819, congress passed two acts, now 
requiring our attention. One additional to 
such as were then of force in relation to the 
slave trade, the purpose of which is distinctly 
set forth in its title and in all of its pro- 
visions, to be for the suppression of the slave 
trade. The other act was in regard to a pur- 
pose equally clear in its titles and its pro- 
visions; it was to protect the commerce of 
the United States. In the progress of and 
towards the conclusion of the South Ameri- 
can war, privateering had degenerated into 
piracy, and the depredations committed, had 
been so numerous and daring that it became 
necessary to legislate for the protection of 
the commerce of the United States; hence the 
act of 1819. But the duration of that act 
was fixed, and consequently, in 1820, if still 
necessary, it had to be re-enacted. In the 
house of representatives it was amended, by 
what are now the fourth and fifth sections 
of the act; and in this form became a law. 
Such is a brief narrative of the circumstan- 
ces connected with the legislation of con- 
gress in the act of the 15th May, 1820. For 
its meaning, we must refer to its language. 
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I am aware that it has been not unusual to 
seek for a guide in its interpretation to the 
report of the committee, which recommended 
these sections, of the house of representatives. 
Without any more special reference to this 
report than in saying that its language is so 
general as to make it unsafe, if it were legal, 
to adopt it as a guide, it is necessary to under- 
stand that the highest authority compels us 
to reject it, in the construction of this act. 
"In expounding (says Chief Justice Taney, 
in another case) this law, the judgment of 
the court cannot in any degree be influenced 
by the construction placed upon it by indi- 
vidual members of congress in the debate 
which took place on its passage; nor by the^ 
reasons assigned by them for supporting or 
opposing amendments that were offered/* 
And if it shall be said that because the act 
relates to the offence of seizing or decoying 
a negro or mulatto, or using such a negro or 
mulatto in any of the modes prohibited by 
the act, with the Intent to make him or her 
a slave, that, therefore, it relates to the slave 
trade, enough has already been said to show 
that such a proposition involves a confusion 
in the apprehension of degrees of crime made 
very manifest in the act of 1S20; the slave 
trade laws of the United States up to the 
year 1819; the legislation of the British par- 
liament; and the obvious distinction between 
participation in a trade or traffic, business or 
commerce, declared unlawful ; and acts of 
force or fraud, spoliation or rapine, in regard 
to the subject matter of that trade or traffic, 
business or commerce; which may very well 
be considered as robbery and piracy. But still 
more: TVhen congress, in the exercise of a 
power which it has, if it is pleased to exer- 
cise it, shall make the slave trade a piracy, 
it must do so in terms which refer to it as 
a trade. To infer that the slave trade is 
piracy because seizing and decoying on a 
foreign shore, a negro or mulatto, with in- 
tent to make him a slave, is so declared, is 
not, in my mind, recommended by a rule of 
reason, or consistent with fact. If we con- 
sider now the persons who by the act of 
1820 are made liable upon conviction to the 
punishment it inflicts, we will see, more 
clearly, how inconsistent it is with tlxe idea 
of its connection with the slave trade. 

No one can be punished imder the act of 
1820, unless he is of the crew or ship's com- 
pany. Hence no one on board, although the 
owner of the negros or mulattos, with which 
the vessel is laden, can be convicted or pun- 
ished under its provisions. In all other acts 
of congress passed for the suppression of the 
slave trade, all persons are embraced, who 
by violating these laws, can be made liable 
for such offences in the courts of the United 
States. In the act of 1794 the prohibition is 
directed to a citizen or citizens of the United 
States, or any other person coming into or 
residing *in the same; and words of the same 
or like general description in regard to per- 
I sons who shall be liable to the punishment 
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imposed, will be found in the several acts 
down to 1819. It may very well be under- 
stood, that such acts were intended for the 
suppression of the slave trade, when they 
were directed to all persons upon whom the 
courts could impose punishment, in cases 
where they were convicted of its violation. 
But, with what show of reason is it to be 
urged that an act is intended for the sup- 
pression of the slave trade, as a trade or 
business, which imposes its penalties only on 
those persons who may be fairly presumed 
never able to engage in it as a trade or busi- 
ness? Nor can it be said by the severe pen- 
alty visited by the act of 1S20, upon the crew 
or ships company, it was intended to destroy 
the agencies by which the slave trade could 
be carried on, and in this manner extinguish 
the trade. For that construction has been 
&iven to the intent, by the act made an essen- 
tial part of the offence, which relieves the 
crew of the penalty, unless in cases where 
they claim and exercise over the negros or 
mulattos, the control of ownership. With- 
out this evidence, they may be guilty of 
transporting, which is a misdemeanor, punish- 
ed by fine and imprisonment; but they cannot 
be held guilty of piracy, and for it punished 
by death. If then all persons are exempted 
from the operation of the act of 1820, except 
the crew or ship's company; and if the crew 
or ship's company can never have been con- 
sidered as the persons for whose benefit the 
slave trade is carried on, or who are able to 
engage in it as a trade or business; does it 
not at once appear almost absurd to consider 
such an act as intended for the suppression 
of the slave trade? It would suppress the 
trade by inculpating only those who never 
could be found guilty of its violations. But, 
if we will enquire why is it, that the act of 
1820 relates exclusively to the crew or ship's 
company, and no one else, we will under- 
stand the crimes which the act declares. It 
has been seen that if they are persons never 
engaged in the slave trade as a trade or 
traffic, the act is meaningless. But if it is 
remembered that the crew or ship's company 
were the persons by whom the lawless acts 
were committed, which in number and daring 
had, in 1819. called for the protection to com- 
merce which the most stringent penal legis- 
lation could impose; that their depredations 
had been committed in all places and against 
every flag; that they had braved the munic- 
ipal laws of the United States; defrauded 
its revenues by the establishment of depots 
on its frontier, whence constant violations 
of its laws w r ere committed; and among these 
violations was the unlawful introduction of 
negros,— it may then be seen that the crew 
or ship's company were the proper objects 
to which the penalties of the act were di- 
rected; because they were the only persons 
who would commit the offences which it pro- 
hibited. The offences so committed were not 
violations of the slave trade laws, so far as 
these laws regard that trade, as a trade, busi- 



ness or employment; laws which were then 
severe, and have not for forty years required 
an addition to the penalties they then en- 
forced; but those acts of seizing and decoy- 
ing, of force and fraud, or indirect practices 
in obtaining possession of free negros and 
mulattos, and making them slaves; such 
acts as were, in fact, piracy; which, if com- 
mitted within the limits of the states hav- 
ing slaves, had been by many, if not all, of 
those states made felonies; and were by the 
law of those states, as by those of the United 
States, punished with death. 

A brief reference thus to the act of 1820, 
its language and some reference to the his- 
tory of the times in which it was passed, 
and the only persons upon whom its pen- 
alties can be imposed, indicate that line of 
reasoning, which has led me to the conclu- 
sion that it is not a part of the slave trade 
laws of the United States, using that term as 
it is generally received; as referring to a 
trade, traffic, business, or employment, in 
which sense it is used in all of the acts pass- 
ed expressly for the suppression of the slave 
trade. And a brief examination of the intent, 
a material element in the offence under the 
act of 1820, confirms this view. The intent 
which the act prohibits is to make a slave of 
such negro or mulatto. It is peculiar to the 
act of 1S20. What does it mean? If express- 
ed in language different from such as is 
used in any other act, and if the words used 
have in themselves a "plain meaning," that 
meaning they must have. "Where there is no 
ambiguity, there is no room for construction."' 
It has been said that it matters not in the 
consideration of an offence under the act of 
1820, what may have been on a foreign coast, 
the condition of the negro or mulatto, wheth- 
er he was bond or free. But from such a 
proposition I dissent altogether. And to me 
it seems not only a matter of easy demon- 
stration to show that, in regard to the of- 
fences created by this act, it is of much con- 
sequence under the fourth and fifth sections 
to determine whether the negro or mulatto 
was bond or free, but that the act itself 
plainly teaches by the line of evidence which 
it prescribes, that the court must have that 
fact established. It seems to me that a re- 
gard to his antecedent condition is indispen- 
sably necessary in the consideration of the 
intent. The intent is to make a slave. Of 
whom? A negro or mulatto; I omit as unnec- 
essary here all other circumstances; not held 
to service by the laws of either of the states 
or territories ot the United States. The nega- 
tive of this servitude is part of the evidence 
to sustain the prosecution. But why disprove 
this servitude? Of a negro or mulatto decoy- 
ed or seized on the coast of Africa, why nega- 
tive a servitude by the laws of either the 
states or territories of the United States? 
The explanation seems plain. The intent pro- 
hibited is to make a slave. To make implies 
the creation of that condition. Of one al- 
ready a slave it could never be said of him 
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ayIio continued his servitude that he had made 
him a slave. The law may presume a con- 
dition of freedom until one of subjection is 
proved. But no such general presumption 
could prevail, while in the United States over 
negros and mulattos there was and is a 
recognized lawful control and established 
right of property in them. When, however, 
that condition of servitude recognized in the 
United States becomes disproved, then it is 
competent to proceed upon the presumption 
that the negro or mulatto charged to have 
been taken or held in violation of the act of 
1820 is free until it is proved that he is not. 
But if the presumption of freedom, unless it 
was disproved, might support the charge, 
■and be evidence in the charge of an intent to 
make that negro or mulatto a slave; so, upon 
the negation of that presumption, and proof 
•of his servitude at the place from which he 
was taken, the charge of an intent to make 
him a slave would be disproved; in the same 
manner as it would be, in a case where the 
negro or mulatto was proved to be held in 
servitude by the laws of a state or territory 
•of the United States. The same reason 
would in both cases lead to the same con- 
clusion. 

Whether the negro or mulatto was held to 
servitude by the laws of either of the states 
or territories of the United States, by the 
laws of Brazil, of Cuba or of Africa, of 
him it could not be said that there was proof 
of an intent to make him a slave, if he was 
already a slave. To purchase on that for- 
eign coast a slave may be by other laws of 
the United States, passed for the suppres- 
sion of the slave trade, an offence punish- 
able by fine and imprisonment; but no law 
has yet said that it is piracy. Now, the in- 
tent being as is said to make a slave,— 
that is, create a servitude which did not ex- 
ist until it was imposed by him who was 
charged with its commission,— it will be 
seen how consistent is such an intent with 
the offence which the act creates. The 
whole scope of the act of 1820 in regard to 
the 4th and 5th sections is not perceived 
unless the 3d section of the same act is also 
considered. The 3d, 4th, and 5th sections 
-embrace all the cases in which robbery may 
be committed; and whether that robbery 
relates to the rights of property or the 
rights of persons. As in the 3rd section, 
whatever may be the subject of property, if 
■stolen, is declared piracy, for which, upon 
•conviction, the offender shall suffer death; 
so in the 4th and 5th sections, the right of 
personal freedom is protected; and he who 
violates it by force or fraud, in whatever 
stage of the transaction he is detected, is a 
pirate, and upon conviction will suffer death. 
•Such crimes are piracies, because robberies. 
Robberies, because, by force, fraud, or in- 
•direct practices they deprive the negro or 
mulatto of his right to freedom; that right 
to freedom being a presumption upon which 
•the court is to act, when the servitude rec- 



ognized by the constitution and laws of the 
United States are proved not to exist in the^ 
particular case. But if that presumption is 
repelled by proof of antecedent servitude, 
then the intent to make a slave or rob him 
of his right to freedom cannot be sustained; 
for he cannot be robbed of that which he 
did not possess. And the possession of the 
negro or mulatto under such circumstances 
would be a violation, according to the cir- 
cumstances of some of the laws passed for 
the suppression of the slave trade; but it is 
not a piracy nor a violation of the act of 
1820. 

This exposition of my construction of the 
act of 1820, and of the true nature of the 
crimes which it declares, has been given in 
explanation of the opinion I hold as to the 
jurisdiction which the act confers. I have 
not elaborated nor said, more than seemed 
necessary for the apprehension of that view 
of the law which I have adopted. But it 
would not be proper to leave it without ap- 
plying a few tests, which, perhaps, will 
serve to show how far the construction 
which I have given is proper. I have said' 
that the object of the law was to protect in 
his right to freedom, a negro or mulatto, by 
force or fraud, taken with the intent to 
make him a slave. And that every one of 
the offences mentioned in the 4th and 5th 
sections, which are but successive stages in 
the same transaction, relate to the negro or 
mulatto so taken. If" this is not so, — if the 
several offences as set forth in the 4th and 
5th sections 2 relate only to a negro or mu- 

2 [The 4th and 5th sections of the act of May 
15, 1820 (Act 1820, c. 113; 3 Stat. 600), are as 
follows: 

[Sec. 4. If any citizen of the United States, 
being of the crew or ship's company of auy for- 
eign ship or vessel engaged in the slave-trade, or 
any person whatever, being of the crew or ship's 
company of any ship or vessel, owned in the 
whole or part, or navigated for or in behalf of 
any citizen or citizens of the United States, shall 
land, from any such ship or vessel, and, on any 
foreign shore, seize any negro or mulatto, not 
held to service or labor by the laws of either of 
the states or territories of the United States, 
with intent to make such negro or mulatto a 
slave, or shall decoy, or forcibly bring, or carry, 
or shall receive such negro or mulatto on board 
any such ship or vessel, with intent as. aforesaid, 
such citizen or person shall be adjudged a pirate; 
and on conviction thereof before the circuit court 
of the United States for the district wherein he 
may be brought or found, shall suffer death. 

[Sec. 5. If any citizen of the United States, 
being of the crew or ship's company of any for- 
eign ship or vessel engaged in the slave-trade, 
or any person whatever, being of the crew or 
ship's company of any ship or vessel, owned 
wholly or in part, or navigated for or in behalf 
of any citizen or citizens of the United States, 
shall forcibly confine or detain, or aid and abet in 
forcibly confining or ' detaining, on board such 
ship or vessel, any negro or mulatto, not held to 
service by the laws of either of the states or ter- 
ritories of the United States, with intent to make 
such negro or mulatto a slave, or shall, on board 
any such ship or vessel, offer or attempt to sell, 
as a slave, any negro or mulatto not held to serv- 
ice as aforesaid, or shall, on the high seas, or any- 
where on tide-water, transfer or deliver over, to 
any other ship or vessel, any negro or mulatto, 
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latto not held to servitude by the laws of 
either of the states or territories of the 
United States, and have no reference to the 
mode in which the possession of such a 
negro or mulatto was acquired,— then the 
master of a vessel who purchases a negro 
or mulatto in Brazil or Cuba, and lands him 
upon the shore of the United States, or up- 
on another part of the coast of Brazil or 
Cuba, with intent to sell him again, is a 
pirate- If it could be necessary to show 
that this was not the piracy which the act 
contemplated, it is but necessary to bear in 
mind that if a passenger shall land, with 
intent to sell, one hundred negros or mulat- 
tos, purchased by him in Cuba, he is subject 
to fine and imprisonment. But if the cap- 
tain of the vessel purchases but one, and 
lands him with the same intent, he would 
be considered a pirate and must suffer 
death. The piracy would then not consist 
in the wrong done to the negro or mulatto; 
nor in the landing or selling him; but in 
the fact that in the latter case it was done 
by the master or one of the crew of the 
vessel. Surely the statement of such a con- 
sequence would be of itself sufficient to 
show that the construction which leads to it 
must be alike irrational and illegal. But 
the act itself shows that it is not merely 
landing with intent to sell the negro or mu- 
latto, which is an offence declared by it to 
be piracy for one of the offences specially 
described is transferring or delivering over 
to any other ship or Vessel such negro or 
mulatto, with intent to make him a slave. 
This, done by the crew or ship's company, 
or any one or more of them is declared 
piracy; but it is nowhere declared by the 
act that anything done on board of the ves- 
sel to which the negro or mulatto is trans- 
ferred is piracy; nor will it do to say that 
the crime is as much in the vessel to which 
the negro or mulatto has been transferred, 
as in that from which he was transferred. 
The answer is given by Chief Justice Mar- 
shall: "It would be dangerous, indeed, to 
cany the principle that a case which is 
within the reason or mischief of a statute, 
is within its provisions, so far as to punish 
a crime not enumerated in the statute, be- 
cause it is ot equal atrocity or of kindred 
character with those which are enumerated. 
If this principle has ever been recognized in 
expoiinding criminal law, it has been in 
cases of considerable imitation, which it 
would be unsafe to consider as precedents 
favoring a general rule for other cases." 
That landing or delivering on shore to which 

not held to service as aforesaid, with intent to 
make such negro or mulatto a slave, or shall 
land, or deliver on shore, from on board any such 
ship or vessel, any such negro or mulatto, with 
intent to make sale of, or having previously sold, 
such negro or mulatto as a slave, such citizen or 
person shall be adjudged a pirate; and on con- 
viction thereof before the circuit court of the 
United States for the district wherein he shall be 
brought or found, shall suffer death.] 



the act of 1820 relates must be connected 
with the antecedent circumstances of the 
case; otherwise, as readily seen, it would 
convert mere misdemeanors into crimes of 
the darkest hue. Under the act of 1820, it 
is a landing or delivering on shore "from on 
board any such ship or vessel." "What is 
"such ship or vessel"? It must first be re- 
ferred to the preceding part of the 5th sec- 
tion, and then understood as the ship or ves- 
sel on board of which is confined or detained 
a negro or mulatto, not held to service by 
the laws of either of the states or territories 
of the United States, with intent to make 
him a slave. The same intent which makes, 
in the 4th section, the seizure or decoy a 
piracy; the intent to rob of the right ta 
freedom. But this intent, made essential is 
seen under certain circumstances, in the 5th 
section which necessarily connect it with- 
the 4th section, and make the two sections 
comprise all stages and phases of the same 
transaction. Whence came this negro or 
mulatto who, on board of this ship or ves- 
sel, is confined or detained, or treated in any 
of the modes described in this section? I 
cannot doubt that it is the negro or mulatto 
of whom unlawful or piratical possession 
was obtained, in the modes described in the 
4th section. Landing or delivering on shore, 
with intent to sell or having sold, a negro or 
mulatto, not held to service by the laws of 
either of the states or territories of the 
United States, is an offence under the laws 
of the United States, as it is under the 
laws of many of the states; but it is not the 
crime of piracy under the act of the 15th 
Hay, 1820. The landing or delivering on 
shore, which is made piracy under the act 
of 1820, must be of a negro or mulatto, not 
held to sei-vice by the laws of either of the 
states or territories of the United States, 
with intent to sell or having sold him as a 
slave; and the ship or vessel from on 
board of which he is so landed or delivered 
on shore, is that ship or vessel in which 
he has been kept forcibly confined and de- 
tained with intent to make him a slave; 
and this intent to make him a slave, is the 
intent to deprive him of his right of per- 
sonal liberty, to rob him of his freedom; 
and such intent can only be affirmed of an 
antecedent right to freedom. This forcibly 
confining and detaining on board of such 
ship or vessel, such negro or mulatto, with 
such intent, is, although an independent act 
in itself, yet a stage or condition of the 
crime, which commenced with the seizure or 
decoy of the negro or mulatto, on the for- 
eign coast. Landing or delivering on shore, 
in the 5th section, is connected with anteced- 
ent circumstances in the 5th section, all of 
which are essential in establishing the- 
crimes enumerated in it; and all of which 
repel the idea of congress, in the creation 
of these crimes, having intended or consid- 
ered, that this, or any other of them, was to 
be regarded as a crime committed within the 
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limits of a state; therefore to be tried in 
the courts of the United States for that 
state; and therefore inconsistent with and 
repugnant to the plain meaning and mani- 
fest intention of congress, in its declaration 
of the place or places where jurisdiction 
should he exercised in cases under this act. 
Such is my construction of the act of 1820. 
I consider it wholly distinct from that por- 
tion of the legislation of the states passed 
for the suppression of the slave trade. 

If the act of 1820 is a part of the slave 
trade legislation of the United States, there 
are many portions of that legislation, with 
which it is in conflict and which, therefore, 
it must repeal. But no principle which 
governs a repeal by implication, will sanc- 
tion it here. It is only by assuming that it 
is a part of the legislation of the United 
States, passed for the suppression of the 
slave trade, that you produce an inconsist- 
ency between it and the slave trade laws 
of the United States. Regarding the various 
acts passed from 1794 to 1S10, as intended 
for the suppression of trade, traffic, busi- 
ness or employment, in slaves; which is not 
permitted; and the act of 1820 as intended 
to suppress acts of piracy, consisting in the 
unlawful possession of negros, with the in- 
tent to make slaves of those, by force or 
fraud, who are entitled to their freedom; no 
inconsistency is created between any of 
these acts. If the most complete evidence 
should be sought of the difference between 
legislation which makes the slave trade, as 
a trade, piracy, and the legislation of con- 
gress in the act of 1820, it would be found 
in a comparison of the act of 1820 with the 
act of the British parliament, the 9th sec- 
tion of 5 Geo. IV, c. 113, in which the slave 
trade is made piracy, o Geo. IV. c. 113, in 
the 9th section, plainly sets forth the of- 
fence; makes all persons who violate it lia- 
ble to its penalties; and in the 10th section 
includes and makes subject to the penalties 
declared in the 9th section, the captain, 
mate, surgeon and supercargo, if they know 
that the vessel is employed or intended so to 
be, in violation of the act. But the 11th sec- 
tion makes the petty officers, seamen, ma- 
rines or servants, liable only for a misde- 
meanor. In another circumstance the dif- 
ference is still more remarkable. While in 
the United States, by the most forced con- 
struction, it is sought to make the act of 
1820 apply to the slave trade as a trade, 
and extend its penalties to those who can- 
not be brought within its provisions, the 
British parliament in 1 Vict. c. 91, abolished 
the punishment of death, which it enacted 
in 5 Geo. IV., and substituted therefor other 
punishment. It declared death as the pen- 
alty for being engaged in the slave trade in 
1824; it repealed that penalty in 1837. I 
have already shown that if jurisdiction is 
claimed in the courts of the United States 
for Georgia, because, as is said, the crime 
charged against the accused was committed 
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within the limits of that state, that the 
statement itself would exclude jurisdiction 
because the act of 1820 creates no crime 
which could be committed within the limits 
of the state. 

I have now examined the act, for the pur- 
pose of showing, from the nature of the 
crimes it creates, that they are not such as 
can be committed within the limits of a 
state. I come now to the consideration of 
the motion made in this case to enter a nolle 
prosequi in the proceedings against William 
C. Corrie. By the act of congress of 1789, 
it is directed that there shall be appointed 
in each district, "a meet person learned in 
the law to act as attorney for the* United 
States in such district, who shall be sworn 
or affirmed to the faithful execution of his 
oflice; whose duty it shall be to prosecute 
in such district all delinquents for crimes 
and offences cognizable under the authority 
of the United States, and all civil actions 
in which the United States shall be concern- 
ed except before the supreme court in the 
district in which that court shall be holden." 
And this law continues to be the source 
from which this officer derives the knowl- 
edge of his duties. The prosecution of of- 
fenders is thus made the special duty of this 
officer. His control over and direction of 
cases thus committed to his charge is ex- 
clusive, until they come under the control 
of the court. In that stage of the case it 
becomes subject to judicial power, and this 
is vested in certain courts, according to arti- 
cle 3, § 1, of the constitution. But although 
the case may have come under the control 
of the judicial power, yet, practically, the 
discretion of the district attorney is exer- 
cised in relation to it and its discontinuance, 
until the trial has commenced, as freely as 
before. This difference is, however, always 
recognized, that after it has become subject 
to judicial control, the district attorney then 
acts with the express assent or tacit acqui- 
escence of the court. 

It would be difficult to describe the rela- 
tion which the court and the prosecuting 
officer bear to each other with more exact- 
ness than was done by Mr. Taney, now the 
chief justice, when' attorney-general for the 
United States: "This power (said he, refer- 
ring to the nolle prosequi) over criminal 
-prosecujion has been familiarly exercised by 
the attorneys for the United States, and also 
by the attorneys for the several states pros- 
ecuting in behalf of the public. It is true 
that in all such cases, they uniformly act, I 
believe, with the approbation of the court; 
but this approbation is commonly asked for 
by the attorney for his own protection. It 
is not necessary in order to give him the 
authority, but it is his justification for the 
manner in which his authority is used, and 
since he cannot consult his client (the United 
States) the sanction of the court is regarded 
as sufficient evidence that he exercised his 
power honestly and discreetly. Hence he. 
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invariably asks for it It is defence to the 
public, if his conduct in that respect should 
be impeached; for if any doubts rested in the 
mind of the court of the fairness and pro- 
priety of the measure, they would not suffer 
the entry to be made." Judge Conklin, after 
stating the most usual causes for which a 
nolle prosequi is entered, as laid down by Mr. 
Ohitty, adds: "It is supposed the several 
district attorneys possess this power. Prob- 
ably before exercising it, they would in gen- 
eral consider it advisable to state the cir- 
cumstances of the case informally to the 
court, for the purpose of obtaining its assent, 
tacit or expressed, to the propriety of the 
step." Page 417. And Judge McLeans says 
it is the undoubted right of the prosecuting 
attorney before the trial is gone into, under 
leave of the court, to enter a nolle prosequi 
on any indictment Although not so de- 
clared by any law. it has been regarded as 
proper, that the president of the United 
States should, at least in such public pros- 
ecutions as affected the domestic tranquil- 
ity or foreign relations of the United States, 
be considered as entitled by his suggestion 
to the prosecuting officer to justify their 
abandonment And this upon consideration 
of public policy. The president has, it is 
true, the power to pardon and reprieve; but 
it is not to this source that the practice must 
be referred. He swears to take care that 
the laws shall be faithfully executed. And 
this binds him to assist in their execution, 
by all the modes which he can command. 
But this power, so to speak of it, in the pres- 
ident in prosecutions where consideration of 
public policy lead him to interfere by sug- 
gesting or directing their abandonment, is 
not and cannot be enlarged, or confounded 
with any right, to interfere with the course of 
legal proceedings; and least of all to exer- 
cise it so that it will directly or indirectly 
overrule the judgment of a court; or change 
the place at which the trial of a crime or 
offence shall be had. And, although no one 
will regard without great respect any sug- 
gestion which may come from the president 
of the United States; yet whenever that sug- 
gestion is presented in a form in which it 
shall interfere with the exercise of judicial 
power, except in cases of pardon and re- 
prieve, it should not be heeded. It is easy 
to understand why in public prosecutions 
which involve domestic tranquility, or the 
preservation of foreign relations, the opinion 
of the president of the United States should 
be potential, if not conclusive, in directing 
the conduct of the prosecuting officer. But 
it is so because of the respect paid to the 
opinions of one occupying that high position, 
in relation to matters with which he may 
• be presumed to be intimately acquainted; 
and, therefore, a prosecuting officer may 
very properly consider that, in the judgment 
of the president of the United States, a guide 
is furnished him which he may safely and 
properly follow. But this is not because 



any law of the land so declares it; for if 
the prosecuting officer shall feel that his 
duty requires him not to abandon a prosecu- 
tion, there is no law which forces him to do 
so; nor would the wish of the president be 
heard in opposition to his proceeding. After 
the prosecuting officer had discharged his 
duty, if conviction followed, the president 
may reprieve or pardon, remit the forfeiture 
or release the penalty. The fact that the 
power of the president to interfere in crim- 
inal prosecutions is derived from the obliga- 
tion to see that the laws are properly exe- 
cuted, and that, in matters which involve 
internal or external tranquility, his experi- 
ence may well be regarded as the safest 
guide, because in these respects of his great- 
er knowledge, shows that, in all cases where 
there is not involved a question of either 
internal or external quiet, the reasons which 
we have seen for such interference with the 
functions of prosecuting officers wholly 
cease. Except so far as it may be consid- 
ered proper, because in all cases, respectful 
and safe, to give great weight to the sug- 
gestions of the president, I doubt the pro- 
priety of imposing any higher obligation on 
the prosecuting officer. For, after all, it is 
but adding to the prescribed legal duties of 
that officer, the obligation to obey the direc- 
tions of the president. Where that direction 
leads the prosecuting officer to abandon a 
prosecution, it generally commends itself to 
our approbation, because it seems an exer- 
cise of mercy. 

But it should be remembered, that a gen- 
eral power, derived in the manner we have 
seen, to interfere with public prosecutions, 
and direct their abandonment, would, in like 
manner, justify the president in requiring 
the prosecuting officer to institute and con- 
duct prosecutions, in cases where the judg- 
ment of that officer would suggest a con- 
trary course. Such a power existing with- 
out the color of law, in derogation of law, 
so far as it would impose on the prosecuting 
officer a control unknown to the law, and, 
by the imposition of that control, extinguish 
his responsibility to the law, and substitute 
therefor a dependence on the president, would 
be in itself so full of mischief, and so much 
at war with the system of direct responsibil- 
ity to the country intended to be imposed on 
all public officers, through the laws which 
define their duties, that it only requires to 
be stated, to be fully understood. Of this, 
however, there can be no doubt. The right 
of the president to interfere in criminal cases, 
and cause the abandonment of prosecutions, 
is exercised only for the purpose of putting 
an end to such prosecution and discharging 
the accused. It has never been claimed, 
never exercised, never permitted, for the pur- 
pose of changing the proceedings; still less 
for the purpose of changing the place of the 
trial of the accused. So jealous is the law 
of the United States in this regard, that, as 
we have seen, it requires the place of trial to 



[25 Fed. Cas. page 669] 

have "been previously ascertained by law. And 
no principle is better established than that 
where a right to exercise jurisdiction has 
attached in one place, it excludes jurisdic- 
tion in every other place. This principle, 
declared in the case of Ex parte Bollman and 
Swartwout, by Chief Justice Marshall, has 
never been questioned. And if a proceeding 
operating directly to subvert this principle 
would find no favor with a court, it would 
have no better recommendation by tending 
indirectly 'to accomplish the same result. It 
is well to remember that the unquestioned 
exercise of any power in the course of time 
is claimed as a right; and precedents, how- 
ever mischievous, acquire the force of laws. 
That which in the hands of one ruler, con- 
sidered as the source of danger, would be 
regarded as imaginary; in the hands of an- 
other as a tyranny is felt to be real. For all 
the purposes of government, I know not any 
powers, but such as the law confers; and I 
loiow not any administration of these pow- 
ers but such as the law appoints. Conven- 
ience; a proper regard for the "opinions of 
those who have superior opportunities for 
obtaining information; and confidence in the 
judgment of those whose position entitles 
them to it, may well and properly lead one 
to seek in these guides for his conduct or 
aids to a conclusion. But with all this, 
where an officer is created by law, and his 
functions are declared by law, his ultimate 
responsibility is to the law. 

It will be seen with what pertinency I am 
led to the consideration of the relations of 
these officers when in the argument it is said 
that the attorney of the United States for the 
state of South Carolina may enter a nolle 
prosequi without leave of the court; but 
that his discretion in doing so is controlled 
by the president I speak of the president 
because I am bound to suppose that the di- 
rections said to have been given by the at- 
torney-general have the sanction of the 
president. It is true that the court has no 
power to command the prosecuting officer to 
proceed in a criminal ease if he is unwilling 
to do so. It is equally true that when the 
court permits an entry to be made in its min- 
utes of the entry of a nolle prosequi it 
adopts and justifies that proceeding. If 
then, the court cannot refuse its leave to the 
entry of a nolle prosequi, it cannot refuse 
its assent -or withhold its justification to 
the prosecuting officer, however desirous or 
even bound it may be to do so. That to 
answer all the purposes for which a nolle 
prosequi is intended, it should be entered in 
the minutes of the court; that it cannot be 
entered in these minutes without the assent 
of a judge; would seem to lead to no other 
conclusion than that a motion to enter it 
must be addressed to the discretion of the 
court In this case I refuse assent to an 
entry of it. It is not made in the exercise 
of that discretion of the attorney of the 
United States, which is necessary, if not in- 
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dispensable with me, as the evidence of its 
propriety. It is not made for the purpose- 
either of abandoning a prosecution, for any 
of the various causes which suggest that 
course; but to prepare the way for other pro- 
ceedings, which, in their practical operation,, 
overrule and set aside a judgment of the- 
court Such a proceeding, operating for such, 
purposes, has nothing to recommend it to 
me, nor can it have a place in the minutes of 
this court. I have thus 'fairly, and I hope- 
plainly, set forth the grounds upon which all 
of the proceedings in this court have rested.. 
The opinion which I have given as to the* 
true construction of the act of 15th May, 
1S20, is the same which was by me made- 
known to those who had a right to be in- 
formed of it, before this case in which it i& 
now expressed had any existence. When in 
Columbia, at the term of the United States- 
court, I delivered an opinion upon the gen- 
eral question of the right in congress to de- 
clare the slave-trade piracy; it was not in- 
tended then to decide that the act of the- 
15th May, 1820, was the exercise of that 
right. It was considered proper not at that 
time, to signify a difference in the court as: 
to the construction of that act But now 
the necessity does exist, because the ques- 
tion of jurisdiction involves that of the 
nature of the offence, and that involves the* 
construction of the act. I think now, as I 
did then, that congress had the power, but 
that the power has not been exercised by the- 
act of the 15th May, 1820. If the slave 
trade, regarding it as a trade or business, is- 
to be declared piracy, the act is yet to be 
passed by congress. If the power to con- 
gress was granted at a time and under cir- 
cumstances which are so wholly different 
from the time in which we live and the cir- 
cumstances which surround us, as to show 
that the grant of it without restriction was 
improvident, it is for the states by whom the 
grant of power was made, to resume it or 
require modifications of 4ts exercise. 
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UNITED STATES v. CORWIN et al. 

[1 Bond, 149.] i 

Circuit Court, S. D. Ohio. Oct Term, 1857. 

Official Bond— Action on— Credits— Account 

ing Officers— .Evidence— Treasury 

Transcripts. 

1. Treasury transcripts, showing the state of 
accounts as between the government and a dis- 
bursing officer of the United States, are prima 
facie evidence, and admissible as such in a 
suit against the officer or his sureties on an offi- 
cial bond. 

2. The act of congress provides that in a 
suit on such bond no item of credit shall be al- 
lowed, unless it has previously been submitted 
to and disallowed by the proper accounting offi- 
cers. 

i [Reported by Lewis H. Bond, Esq., and here- * 
reprinted by permission.] 
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3. But it is competent for the officer or his 
sureties to prove that a disputed item of credit 
claimed had been thus presented and disallowed, 
although the treasury transcript does not show 
such presentation and rejection. 

4. Where the evidence proves, to the satisfac- 
tion of a jury, in a suit on the bond of a dis- 
bursing officer, that money, reasonable in amount, 
was paid by such officer, and services were ren- 
dered by him in good faith, in the proper dis- 
charge of his official duties, such payment and 
service, if not prohibited by law, may be allowed 
as credits. 

[Suit by the United States against R. O. 
Corwin and others to recover a shortage in 
the account of Henry Harvey, a sub-Indian 
agent, upon whose bond the defendants were 
sureties.] 

Stanley Matthews, IT. S. Dist Atty. 
Corwin & Warden, for defendants. 



LEAY1TT, District Judge (charging jury). 
This is a suit against the defendants, as sure- 
ties in the official bond of Henry Harvey, a 
sub-Indian agent of the United States for the 
Osage Indians. The condition of the bond 
is, in substance, that Harvey shall faithfully 
perform all his duties as such sub-Indian 
agent, and faithfully account for all moneys 
received by him, and all property which 
shall come officially into his possession. 
Transcripts from the books of the treasury 
department have been offered in evidence, 
purporting to show the moneys advanced by 
the United States to the subagent, and show- 
ing a nominal balance against him of $13,- 
553. Although, by act of congress, these 
treasury transcripts are made legal evidence 
for the government, they are not conclusive 
as to the amount due, and it is the right of 
the principal and the sureties, in an official 
bond, to prove that there are credits which 
do not appear in the account, and whicn 
ought justly to be allowed. And in the 
present case, it is admitted by the district 
attorney that the sub-Indian agent is enti- 
tled to large items of credit, reducing the 
actual claim of the government to the sum 
of $1,545.50. for which he claims a verdict. 
This, then, is the amount in controversy, 
and it will be for the jury to decide whether 
the defendants in this suit are liable for the 
sum claimed, or any other amount. And the 
decision of this issue must depend on the 
evidence in the case For the government, 
although the party plaintiff, occupies a foot- 
ing of perfect equality with a citizen as to 
the admissibility and force and effect of 
evidence, except in cases where, from con- 
siderations of public policy, immunities and 
privileges may have been specially confer- 
red upon it by law, it has been found neces- 
sary, for the prevention of frauds on the 
treasury, to provide by law, that in any suit 
by the government for a balance due on an 



official bond, no credit shall be allowed, un- 
less the items claimed as credits have been 
previously presented to the proper account- 
ing officer, and have been by him disallowed 
in whole or in part. The only exceptions 
in the law are, where the officer claiming the 
credits was absent in a foreign country, or 
prevented by some other unavoidable cause 
from their presentation. But any items of 
credit, which do not appear in the treasury 
statement, and which have been presented 
and disallowed by the accounting officer, 
may be proved by the party charged; and if 
just and legal, will be admitted as proper 
credits. And, with a commendable spirit o*f 
liberality, the courts of the United States, in 
controversies between the government and 
the sureties in an official bond, have held 
that where an item of expenditure, or an act 
of official service, was fairly within the 
range of the legal duties and obligations of 
an officer, he and his sureties are entitled 
to a just allowance. But, in the strictness 
required by law in passing on the claims of 
an officer or his sureties, there is a necessity 
that this limitation should be strictly ob- 
served. 

It is not proposed to detain the jury by a 
critical reference to the items of the treas- 
ury statements in this case. This docu- 
ment will be with the jury, and, with other 
evidence adduced, will be considered by 
them. There are some disputed items in 
controversy. Without referring to these in 
detail, it will be sufficient to state the fol- 
lOAving general rules for the guidance of the 
jury in forming their verdict: First. Every 
item of credit claimed by Harvey, as In- 
dian subagent, which has been presented to 
the accounting officer of the treasury de- 
partment, and by him rejected, if proved to 
the satisfaction of the jury to be just and 
equitable, ought to be allowed. Second. If 
the credit claimed is for money paid by the 
subagent, or for a service rendered by him 
in pursuance of law, or instructions from 
the proper department sanctioned by law, he 
and his sureties are entitled to its allow- 
ance. Third. If the jury are satisfied that 
the money paid by the officer, or the service 
rendered, was in good faith and the charge 
reasonable in amount, and that the pay- 
ments or service pertained properly to his 
official duties, and were not prohibited by 
law, they may be allowed as credits. 

Applying these rules to the disputed items 
of the defendant's claim, it will be for the 
jury to say what shall be allowed and what 
rejected. They will carefully examine and 
weigh the evidence before them, and return 
such a verdict as in their judgment shall be 
just and equitable. 

The jury returned a verdict for the United 
States for the amount claimed as due from the 
subagent. 
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Case ]STo. 14,871. 

UNITED STATES v. CORWINE et al. 

[1 Bond, 339; i 1 Wkly. Law, Gaz. 413.] 

Circuit Court, S. I>. Ohio. April Term, 18G0. 

Pbincipal and Surety— Government Contract 

—Discharge of Sureties— Change 

of Contract. 

1. The sureties upon a bond, wherein the prin- 
cipals have obligated themselves to the United 
States to open a ship canal three hundred feet 
in width and twenty feet in depth, and keep it 
open the same width and depth for four and a 
half years from the time of the acceptance of the 
work by the secretary of war, are discharged 
from all liability on the same if the principals 
do not perform their agreement for opening the 
channel according to its terms, and the govern* 
ment accepts the work with a channel only 
eighteen feet in depth instead of twenty, as re- 
quired by the contract. 

2. A surety is not bound beyond the terms 
" of his contract, and his liability can not be ex- 
tended or enlarged by implication, and any 
change in terms, unless expressly assented to by 
him, releases him from his legal responsibility. 

[Cited in U S v. Case, Case No. 14,743.] 

At law. 

Stanley Matthews, for the United States. 

R. M. Corwine, for defendants. 

L.EAVITT, District Judge. This is an ac- 
tion of debt against Richard M. Corwine, John 
A. Corwine, and Wm. Wiswell, Jr., as the 
sureties of Waldo Putnam Craig and William 
Russell Righter. There is a general demur- 
rer to the declaration on which the questions 
submitted to the court are presented. The 
declaration avers, that on November 13, 1856, 
the defendants executed a bond to the Unit- 
ed States, in the penalty of $75,000, to avoid 
on the condition that the said Craig and 
Righter should faithfully fulfill their written 
contract of the same date, whereby they agreed 
to open a straight ship channel at the outlet 
of the Mississippi river, known as the Pass de 
rOutre, to a depth of twenty feet, throughout 
a well-defined width of three hundred feet, 
to the deep water of the Gulf of Mexico, and 
keep the same open to the same width and 
depth for the period of four and a half years 
from the time of the completion and accept- 
ance of the work. It is further averred, that 
by the said contract Craig and Righter were 
to finish the work within fifteen months from 
the said November 13, 1856, and that upon 
its completion to the satisfaction of the secre- 
tary of war, the United States was to pay 
them $125,000. The declaration also avers, 
that in consideration of the agreement of said 
Craig and Righter to keep open the said chan- 
nel as above stated, the United States agreed 
to pay them $36,000 for the period of four and 
a half years, and at the same rate for the fur- 
ther time they should keep said channel open, 
until the appropriation for that purpose should 
be exhausted. It is also recited as a part of 
said contract, that in order to determine 



i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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whether the agreement to keep open the said 
channel had been complied with, the secre- 
tary of war should appoint an officer or offi- 
cers to examine the work, at such time as 
he might deem necessary; and that, if the 
secretary should be satisfied from the report 
of such examinations that the channel had 
been constantly maintained of the width and 
depth before stated, at the expiration of one- 
third of said period of four and a half years, 
eighty per cent, of one-third of the amount of 
the contract to keep said channel open was to 
be paid to said Craig and Righter, and one- 
third more at the expiration of two-thirds of 
the said time, and the balance at the end 
of said four and a half years. The declara- 
tion then avers that Craig and Righter pro- 
ceeded to execute said contract to open said 
channel; and that on September 10, 185S, 
they had opened the same at the width of 
three hundred feet, and with the depth of 
eighteen feet, and that on that day the work 
was accepted by the secretary of war, and the 
contract price of $125,000 was then paid in 
full. The breach of the condition of the bond, 
as assigned, is that Craig and Righter, since 
the said September 10, 1858, have not kept the 
said channel open, with a width of three hun- 
dred feet, and the depth of eighteen feet, and 
that thereby an action has accrued against the 
defendants, as the sureties of Craig and 
Righter. The second count of the declaration 
is upon a bond which recites a contract identi- 
cal with that set forth in the first, with the 
exception that it refers to the opening- of an- 
other channel at the mouth of the Mississippi. 
There is, of course, no occasion for the sepa- 
rate consideration of the two counts. 

It is not my purpose to examine all the 
points of exception to the declaration urged 
in support of the demurrer. There is one, 
which, in my judgment, is conclusive as to 
the plaintiff's right to recover against these 
defendants on the cause of action set out in 
the declaration. The point of this exception 
may be stated thus: That the declaration 
shows on its face that Craig and Righter did 
not perform their agreement for opening the 
channel, according to its terms, and that the 
government accepted the work with a channel 
of only eighteen feet in depth, instead of twen- 
ty, as required hy the contract, without any 
averment that the defendants had any knowl- 
edge of, or assented to such modification. On 
this ground, it is insisted the sureties in the 
bond are relieved from all liability and that 
this action can not be maintained against 
them. The contract, as has been stated, ob- 
ligated Craig and Righter to make the channel 
of a specified width and depth, and to keep it 
open, of that width and depth, for four and a 
half years from the time of the acceptance of 
the work by the secretary of war. The de- 
fendants became their sureties in a bond con- 
ditioned for the faithful performance of these 
stipulations. The work was accepted by the 
secretary of war and paid for in full, as if 
completed according to the contract The 
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government had a right to forego the terms of 
the contract, in regard to the depth of the 
channel, and to accept one of less depth. In 
doing this, the obligation of the contract as to 
the dimensions of the channel was at an end, 
both as to the principals and the sureties, and 
the government was estopped from asserting 
any claim for a violation of that part of the 
contract. It was, in effect, the substitution 
of a new contract tor that originally entered 
into by the parties. But it is claimed that 
the defendants, as sureties, are liable upon the 
averment in the declaration that Craig and 
Righter failed to keep open the channel as 
accepted by the United States. There seems 
to be an incongruity between the contract set 
out in the declaration and the averment of its 
breach. In other words, the declaration 
avers a breach of a contract, for the perform- 
ance of which these defendants contracted 
no obligation as sureties. Their undertaking 
was, that a channel twenty feet in depth, 
made in all respects according to the require- 
ment of the contract, should be kept open for 
a specified time. The United States waived 
that part of the contract which specified the 
depth of the channel, and accepted the work 
with a channel of a less depth. The sure- 
ties are in no sense parties to this arrange- 
ment, and therefore not bound by it. 

There is no principle better settled than that 
a surety is not bound beyond the terms of his 
contract, and that his liability can not be ex- 
tended or enlarged by implication; and any 
change in its terms, unless expressly assented 
to by him, releases him from his legal respon- 
sibility. This is famaliar law— so long and so 
well settled that it is not necessary -to cite 
the numerous cases by which it is sustained. 
Its application to the present case is so appar- 
ent, as not to admit of doubt or controversy. 
As already stated, these defendants as sure- 
ties, guarantied that Craig and Righter should 
maintain a channel of a specified depth. The 
bond to which they were parties, though exe- 
cuted at the same date of the execution of 
the contract, could not take effect, so far as 
it related to keeping the channel open, until 
the channel was excavated as required by the 
contract The averment of the declaration, 
however, is that such a channel has not been 
made, and was not insisted on by the govern- 
ment. It follows as an inevitable conclusion, 
that the condition on which alone the sure- 
ties became bound for the maintenance or 
continuance of the channel, and on which 
their obligation was to attach, did not occur. 
There never was a channel of twenty feet 
depth, and their undertaking to keep it open 
was never operative, and is of no obligation 
on them. The contract provided that the 
work should be inspected by an officer to be 
appointed by the secretary of war; and if it 
appeared from his report "that the work has 
been properly executed, and that a straight 
channel of the above width and depth ac- 
tually exists/' it was to be paid for; but if it 
should be found "that the work had not been 



completed agreeably to the contract," the con- 
tractors were to receive no pay for what they 
had done. It is clear, therefore, that the ac- 
ceptance of the work by the government be- 
fore a channel was opened, as required by the 
contract, left nothing on which the guaranty 
of the sureties could operate. 

This view would seem to be decisive of the 
question raised on this demurrer, and it is not 
a material inquiry whether the interference 
of the government, and its acceptance of the 
work not executed according to the contract, 
could affect, injuriously or otherwise, the in- 
terests of the sureties. The only ground on 
which it is claimed that the sureties are lia- 
ble is, that the acceptance of the work in its 
incomplete state has not placed them in any 
worse condition than if the contract had been 
strictly complied with, and that their liability 
on their undertaking that the channel should 
be kept open, continues unaffected by the act 
of the government. The first reply to this 
assumption is, that any change in the terms 
or obligation of a surety, without his consent, 
releases him from liability. And it is well 
settled, that this principle applies, even in 
cases where a modification of the contract is 
favorable to the sureties. But in this case, 
if it be conceded that the government had a 
right to waive a strict performance of this 
contract on the part of Craig and Righter, and 
to insist on the continued legal liability of the 
sureties, for the reason that they were not 
injured by the act of the government, the facts 
will not sustain the position. Their obliga- 
tion was, that the contractors should keep 
open a channel of the depth of twenty feet. 
Now, it needs no argument to prove that a 
channel of only eighteen feet in depth would 
be much more liable to fill up or become ob- 
structed than if it were twenty feet deep. 
The pressure of the water being so much 
greater in the latter case, the probabilities 
that the channel would fill up would be great- 
ly lessened; in a word, there is a palpable 
difference in an undertaking to maintain an 
open channel made to the depth of twenty 
feet, and one but eighteen feet deep. I will 
only add, that while, in my judgment, the 
law of the case is with these defendants, and 
am clear that this action can not be main- 
tained against them, I am equally clear that 
no claim of justice is invaded by holding them 
to be exempt from liability. Under the cir- 
cumstances of the case, an opposite conclusion 
would operate inequitably on them. There 
was a moral obligation on the government, to 
protect the rights of these sureties as far as 
practicable, without a sacrifice of its own in- 
terest. Under the contract, the government 
was not bound to pay anything for the work, 
unless it was completed according to the 
terms of the contract. If, without consulting 
the sureties, it was deemed expedient to pay 
the full contract price for the excavation of a 
channel but partially made, they are fully 
justified in asserting their exemption from lia- 
bility. And it would be a most rigorous appli- 
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cation of law that would enforce the pay- 
ment of the penalty of their bond. But with- 
out further discussion of the points presented 
on this demurrer, I am led unhesitatingly to 
the conclusion that it must be sustained. 



Case No. 14,872. 

UNITED STATES v. COTTINGHAM. ° 

[2 Blatchf. 470.] * 

Circuit Court, N. D. New York. Oct. 20. 1852. 

Jury— Peremptory Challenges— When Allowed 
— .Embezzlement from Mail — Decoy Letter. 

1. Peremptory challenges to jurors are not al- 
lowed in the courts of the United States in any 
other than capital cases, even though they are 
allowed in other cases by the state law. 

[Cited in U. S. v. Randall, Case No. 16,118; 
U. S. v. Coppersmith, 4 Fed. 199.] 

2. A decoy-letter, containing money, mailed 
for the purpose of entrapping a clerk in a post- 
office, who opens it and takes the money, is with- 
in the 21st section of the act of March 3, 1825 
(4 Stat. 107). 

[Cited in U. S. v. Whittier, Case No. 16,688; 
U. S. v. Rapp, 30 Fed. 822; U. S. v. Wight, 
38 Fed. 109; Walster v. U. S., 42 Fed. 
896; U. S. v. Grimm, 50 Fed. 530.] 

This was an indictment against [George Cot- 
tingham] a clerk in the post office at Albany, 
New-York, under the 21st section of the act of 
March 3, 1825 (4 Stat. 107), for opening a let- 
ter and stealing money therefrom. The punish- 
ment fixed by law for the offence was Im- 
prisonment for not less than ten nor more 
than twenty-one years. On the trial, the coun- 
sel for the prisoner claimed the right to chal- 
lenge peremptorily twenty of the jurors, un- 
der the provisions of the 2d section of the 
state statute (2 Rev. St. 734, § 9), which is as 
follows: ''Every person arraigned and put 
on trial for any offence punishable with death, 
or with imprisonment in a state prison ten 
years or any longer time, shall be entitled to 
challenge peremptorily twenty of the persons 
drawn as jurors for such trial, and no more." 
The letter containing money, which it was 
proved the prisoner had opened, and from 
which he had taken the money, was a decoy- 
letter, prepared and mailed by an officer of 
the government for the purpose of entrapping 
the prisoner. The counsel for the prisoner 
raised the objection that such a letter was not 
within the act. 

James R. Lawrence, TL S. Dist. Arty. 
Deodatus Wright, for prisoner. 

THE COURT decided that the prisoner had 
no right to any of the peremptory challenges 
claimed, because such challenges were not al- 
lowed at common law in any other than cap- 
ital cases. See note to U. S. v. Reed [Case 
No. 16,134.] 

It also charged the jury that the purpose 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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for which the letter from which the money 
was taken was mailed, was not a question un- 
der the act. 



Case No. 14,873. 

UNITED STATES V. COTTOM. 

[1 Cranch, C. C. 55.] * 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Criminal Procedure— Capias— Trial— Argument 
of Counsel. 

1. A capias may he issued as the first process 
against a person for unlawful gaming. 

2. -The court will not suffer counsel in a crimi- 
nal prosecution to argue to the jury, a point of 
law which has been decided by the court. 

[Cited in Stettinius v. U. S., Case No. 13,- 
387.] 

Indictment for gaming, contrary to the act 
of Virginia. A capias had issued upon the 
indictment, as the first process. 

Mr. Swann, for defendant, moved to quash 
it, as being illegal and oppressive. But THE 
COURT overruled the motion. 

Mr. Taylor began to address the jury on 
the points of law heretofore decided by the 
court, that the offence was not committed 
within the jurisdiction of the court, being- 
before the first Monday of December, 1800; 
and that an indictment is not the proper and 
legal process in such cases. 

THE COURT stopped him, and said they 
had before prevented Mr. Jones from arguing: 
points of law to the jury, which the court had 
decided against him, (see Virginia v. Zimmer- 
man [Case No. 16,968]), and they had not al- 
tered their opinion on that subject 

Mr. Jones, for defendant, tendered a bill of 
exceptions. 

Case No. 14,874. 

UNITED STATES v. COUCH. 

[5 Hunt, Mer. Mag. 168.] 

Circuit Court, S. D. New York. April Term, 
1841. 

Insolvency—Proof— Claims of United States 
—Suit to Enforce Priority— Parties. 

[1. A hill by the United States to enforce a 
preference out of the estate of its insolvent debt- 
or, who has made an assignment, cannot be 
maintained against one of its debtors, without 
making his assignee party.] 

[2. The assignm* n» of firm property and the 
property of one only of the partners does not es- 
tablish insolvency of the firm, which will entitle 
the United States, a creditor of the firm, to main- 
tain a bill to enforce the priority given it by 
Act March 2, 1799, § 65, in the estate of an 
insolvent debtor.] 

[In equity. Suit by the United States 
against William Couch, survivor, etc., for an 
accounting in regard to certain property al- 
leged to belong to a judgment debtor of the 
government, and to have such property ap- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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plied to the payment of such judgment in 
preference to other creditors.] 

The prayer of the bill demanded an account 
in respect to effects and moneys alleged to 
have belonged to the late firm of Castro & 
Henriquez, and that the right of the plaintiff 
thereto, in preference to others, might be 
decreed, and the amount applied on outstand- 
ing judgments and customhouse bonds in 
favor of the United States against Castro & 
Henriquez. The bill presented this state of 
facts: That Castro, and Henriquez, prior to 
April, 1823, had been in partnership, carrying 
on the distillery business in this city; and, in 
connection with that business, imported mer- 
chandise, and became indeb'ted to the United 
States on customhouse bonds to a large 
amount. On the 20th April, 1823, the firm 
stopped payment, then being indebted to the 
United States on duty bonds for over $74,000. 
Henriquez was at that time in Europe. The 
business of the concern was managed by Cas- 
tro, who also had a full power of attorney 
from Henriquez. On the day of their failure, 
or the day following, Castro made an assign- 
ment of the property of the firm and that of 
himself to Lewis A. Brunell, and immediate- 
ly departed from New York, without the 
knowledge of his creditors. On the same 
day, proceedings were taken under the state 
act against Castro & Henriquez, as abscond- 
ing or absent debtors, by the defendant Couch 
and his then partner, Stebbins, and others of 
their creditors. A few days thereafter, Cas- 
tro returned to the city, and his assignment 
to Brunell being supposed imperfect, or in- 
sufficient in law, he resumed and cancelled it, 
and executed another, prepared under the ad- 
vice of counsel, in which he assigned all the 
partnership estate, and all his individual es- 
tate, to Brunell, for the payment of the debts 
of the partnership, giving preference to the 
debts due the United States. That prior to 
the failure, the firm had consigned to Stebbins 
& Couch large quantities of distilled spirits 
for sale, some of which had been sold on 
credit, and some remained unsold on the day 
of their failure, but has been since sold, and 
the proceeds realized, which are now held by 
the defendant Couch, survivor of Stebbins & 
Couch. That after the assignment, Brunell, 
the assignee, placed like property, belonging 
to Castro & Henriquez, in the hands of Steb- 
bins & Couch, the avails of which defendant 
has received and yet retains; and, also, that 
Brunell carried on the distillery of Castro & 
Henriquez, with their stock assigned him, and 
consigned the liquors to Stebbins & Couch for 
sale, and that the proceeds of such sale are 
retained by the defendant. The bill also 
avers that judgments have been recovered by 
the United States on the customhouse bonds, 
and executions thereon have been returned 
unsatisfied, to the amount of $24,000, which 
Brunell is unable to satisfy; and it charges 
that the United States are entitled to have 
such proceeds (realized by Stebbins & Couch) 
applied to the satisfaction of the balance. 



The bill was filed April, 1832. Couch filed 
his answer January, 1833. The cause was 
brought to hearing December, 1840. 

Butler & Paine, for the United States. 
D. Lord, Jr., for defendant 

Before THOMPSON, Circuit Justice, and 
BETTS, District Judge. 

° THE COURT remarked that there might be 
a serious difficulty, in the present posture of 
the case, in giving the plaintiff the relief 
sought, if the merits were beyond all question 
on that side. The action rests upon the au- 
thority of U. S. v. Howland, 4 Wheat [17 U. 
S.] 108, and in its institution conformed to 
that precedent; but has since varied from it 
by discharging the assignee from the suit- 
That the original debtors (Castro & Hen- 
riquez), or their assignee, seemed to be in- 
dispensable parties to a bill of this descrip- 
tion, not only for the purpose of discharging 
the debtor from his liabilities to those from 
whom he received the funds, and to authorize 
the institution of a new cestui que trust in 1 
their place; but, also, because an accounting 
is called for; and the equity of the United 
States can only intercept what is due the 
party directly responsible to them, on a just 
amount taken between such party and his 
debtor. The assignee ought, therefore, to 
have been retained a party to the taking of 
such account, to enable the court to decree 
definitely upon the rights of all interested in* 
the subject-matter. This formal difficulty 
might be obviated if the case, as now dis- 
closed, established any right in the United 
States upon the merits, unless the staleness 
of the claim and the extraordinary delays in 
prosecuting it should be regarded as out- 
weighing any equity on the part of the United 
States to amend the proceedings. The un- 
varied construction of the 65th section of the 
act of March 2, 1799, settles this point, that 
the priority therein given the United States, 
to be paid out of the estate of an insolvent 
debtor, takes effect only when the insolvency 
is established by an assignment of all his 
property, either by his own act, or by act of 
law, and when such assignment is carried 
into execution by the assignee. [U. S. v. 
Howland] 4 Wheat. [17 U. S.] 108; [Conard 
v. Atlantic Ins. Co.] 1 Pet. [26 U. S.] 386;' 
[Brent v. Bank of Washington] 10 Pet [35 
U. S.] 597; [Beaston v. Farmers' Bank of 
Delaware] 12 Pet. [37 U. S.] 102; [U. S. v. 
Hove] 3 Cranch [7 U. S.] 73; [Prince v. 
Bartlett] 8 Cranch [12 U. S.] 431; U. S. 
v. Mott [Case No. 15,S26]; U. S. v. Clark 
[Id. 14,807], The evidence on the part of 
the plaintiff is very faint upon this head, 
and it is in no respect aided by the answer. 
There is ground for implication that Brunell 
took control of the partnership effects as as- 
signee, yet the evidence equally comports 
with his having acted merely as factor or 
agent, and it is not a little remarkable that 
no trace of the assignment among his papers, 
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or proof of his claim under it, could be pro- 
duced, if that was the only foundation of his 
powers in respect to the estate and interests 
of Castro & Henriquez. 

But independent of all questions upon the 
effect of this evidence, the assignment fails 
to establish the insolvency of the partners, be- 
cause the individual property of Henriquez 
was not included in it As the insolvency of 
one partner, or the insufficiency of their joint 
means to pay the partnership debts, does not 
necessarily prove the insolvency of the other 
partner,' it is clear that the assignment made 
by Castro does not secure an entire prefer- 
ence or priority to the United States. The 
rights of the creditors of Henriquez, at least, 
are not displaced by it [U. S. v. Hack] S 
Pet [33 U. S.] 271. This is independent of 
the doubt that might be raised as to the suffi- 
ciency of Castro's assignment of even part- 
nership effects, to supply proof of the insol- 
vency of the firm. Pearpoint v. Graham [Case 
No. 10,S77]. 

THE COURT further observed .that, as it 
appeared from the answer and proofs, the at- 
tachment sued out of the state court was car- 
ried no further than the arrest of partnership 
property, and was discontinued within a few 
days, without the appointment of trustees, or 
any order of assignment This initiatory ar- 
rest of property, and holding it in custody of 
the law to abide the decision of the proper 
forum, whether it shall pass to assignees, is 
not the proof of insolvency contemplated by 
the act of congress. For although it is de- 
clared that cases of insolvency mentioned 
therein shall be deemed to extend to cases 
in which the estate and effects of an ab- 
sconding, concealed, or absent debtor shall 
have been attached by process of law (Act 
March 2, 1799, § 65), yet manifestly the term 
"attached" must be understood as having re- 
lation to the ultimate disposition of the prop- 
erty, and not its simple seizure; because that 
is often divested immediately, for the want 
of due grounds for the procedure; but, more 
especially, because the priority of the United 
States arises and is enforced, not that the 
property of their debtor has been taken from 
his possession, but for the reason that it is 
invested in some other party (assignee or ex- 
ecutor) who has power to distribute and dis- 
pose of it [Beaston v. Farmers' Bank], 12 
Pet [37 U. S.] 136, 137; [Conard v. Atlantic 
Ins. Co.] 1 Pet [26 U. S.] 386. The sheriff 
becomes no such party by serving a process 
of attachment He could not be made amen- 
able to the United States, either -by means of 
his possession of the property, or because he 
had surrendered it to the owner, or transfer- 
red it. to the assignees. When the property is 
placed, by means of the attachment, in a sit- 
uation to be distributed, the priority of the 
United States comes into existence, and then 
only, for the act renders the assignee paying 
any debt previous to those due to the United 
States answerable in his own person and es- 
tate for such debts (section 65); and this lia- 



bility necessarily imports that the party char- 
ged with it had full dominion over the estate 
and effects of the insolvent, because he is re- 
garded as having committed a devastavit, or 
misapplied funds, by paying them out in dis- 
regard of legal priorities, and not as a debtor 
to the United States, or subject to their action 
merely, by having the estate in his possession. 
The court accordingly ruled that neither the 
assignment made by Castro, nor the attach- 
ment levied on the property of the firm, prov- 
ed the insolvency of Castro & Henriquez so as 
to enable the United States to sustain this 
action. It was therefore ordered that the bill 
be dismissed. 



Case No. 14,875. 

UNITED STATES v. COULTER. 

[1 Cranch, C. C. 203.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1804 

dlsobdeklt house— selling llquob to negroes 
— Sunday Selling — License. 
The practice of selling spirituous liquors, in a 
public manner, to negroes and slaves, assembled 
in considerable numbers, and suffering them to 
drink the same in and about the house on the 
Sabbath, constitutes the offence of keeping a 
disorderly house, although the owner may have 
a tavern license 
. [Cited in State v. Crawford, 28 Kan. 733.] 

Indictment for keeping a disorderly house. 

Mr. Horsell, for the defendant, contended 
that a disorderly house is only indictable at 
common law as a common nuisance, and 
that actual disorder must be proved. Coul- 
ter had a license to keep a tavern; he is only 
prohibited by statute from selling on Sun- 
days; from dealing with slaves, &c. 

Mr. Jones, for the United States. A baw- 
dy-houseis indictable as a common nuisance, 
and yet it is not necessary to prove that any 
one person has been disturbed by it The 
tendency to corrupt the morals makes it a 
common nuisance. 

THE COURT. The license does not au- 
thorize the defendant to sell to slaves or 
negroes on a Sunday; it is therefore no jus- 
tification as to those facts. The practice of 
selling spirituous liquors in a public man- 
ner to negroes and slaves, assembled in con- 
siderable numbers, and suffering them to 
drink the same in and about the house on 
the Sabbath, constitutes the offence of keep- 
ing a disorderly house. 

Verdict guilty. Fined $10. 



Case 3STo. 14,876. 

UNITED STATES ex rel. SISTERS OF 

CHARITY OF ST. JOSEPH v. COUNTY 

COURT OF OUACHITA COUNTY. 

[Cited in U. S. v. Jefferson Co., Case No. 15,- 
472. Nowhere reported; opinion not now ac- 
cessible.] 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case 35To. 14,877. 

UNITED STATES ex rel. McKEE v. COUN- 
TY COURT OF VERNON COUNTY. 

[3 Dill. 281: i 2 Cent. Law J. 771; 1 N. J. 
Wkly. Dig. 378.3 

Circuit Court, W. D Missouri. Nov., 1875. 

Municipal Bonds — Right of Judgment Creditor 
to Mandamus— Special Tax— Practice. 

1. A judgment creditor of a county who has 
received a warrant on the treasurer which is re- 
fused payment, may have a mandamus to en- 
force the collection of a tax to pay such judg- 
ment, and is not bound to wait and take his turn 
among other warrant-holders. 

[Cited in U. S. v. Johnson Co., Case No. liv 
489.3 

2. When the court will order a special tax 
against a county to pay a judgment; the prac- 
tice in such cases stated. 

In this case motion was made by respondent 
at this term to quash the alternative writ 
which had been issued requiring respondent 
to levy and cause to be collected a special tax 
for the payment of the relator's judgment. It 
seems that upon representation made by the 
respondent that there was money in the coun- 
ty treasury for the purpose, the court at the 
last term by mandamus ordered a warrant is- 
sued for the amount, but said warrant when 
presented was not paid. Township organiza- 
tion has been adopted by the county, and May 
last, the three judges of the county court went 
out of office and one single judge came into 
office to continue the court under the new law. 
The present mandamus was served, as well on 
the retiring judges as the new judge. The 
former made return of their departure from 
office, and the motion to quash was made on 
behalf of the single judge now constituting 
the court The grounds of the motion were: 

(1) That it was premature, not showing fail- 
ure in respondent to comply with any demand. 

(2) That this court has not the power to order 
a special tax for the purpose. In support of 
these positions, the township organization law 
of 1873 was cited by the defendant's counsel, 
to show the process and machinery therein 
provided for the management of county affairs 
and collection of its revenues. And it was 
urged that the only duty or power of the coun- 
ty court is to levy the tax annually in April, 
after proper assessment has been made; that 
said relator, although he has a judgment, must 
have his warrant endorsed by the treasurer— 
"no funds"— and take his turn with other 
creditors in succession in obtaining payment 
of the warrant; that this court could not cre- 
ate a revenue law and appoint officers and 
levy special taxes every time a judgment is 
obtained against a municipality. If this be so, 
it was argued that every time a physician at- 
tends a pauper, and gets a warrant for his 
services, he can put in motion all the ma- 
chinery of the law and have a special tax lev- 
ied and collected for his benefit. 

i [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



Ewing & Smith, for relator. 
C. G-. Burton, for respondent. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge, orally rendered de- 
cision, in substance saying: We cannot go 
through all the maze of procedure proposed by 
counsel for enforcing the judgments of this 
court against municipal corporations. If we 
should adopt the views of the defendant's 
counsel, our judgments would be reduced to a 
sham and a farce. The practice- in these pro- 
ceedings is largely settled already in this cir- 
cuit. Our ordinary course is not to require a 
special assessment, and levy at a special and 
arbitrary time, but to have the tax levied and 
collected with the general annual levy. Such 
special levy can then be made on the books 
and collected without much additional expense 
or trouble, and in the exercise of its discre- 
tion the court aims to avoid all unnecessary 
severity and useless costs. Some delay may 
thereby be occasioned to the creditor, but in 
theory of law, he is compensated therefor by 
interest. This is the method we have taken 
and carried out in all cases. 

When we have the right to order a special 
levy, we do not hesitate to do so, if it be- 
comes necessary; but if the respondent ap- 
pears and gives satisfactory assurance that the 
requisite amount will be embraced in the gen- 
eral levy, and that sufficient will be appropri- 
ated therefrom by a proper order to pay the 
particular debt, in such case a special levy 
may be dispensed with. We are governed by 
the circumstances of each case. 

In the case at bar,* McKee recovered a judg- 
ment against Vernon county in November, 1874 
[Case No. 8,S513, whereon execution issued in 
December and payment was demanded. The 
execution was returned nulla bona. It was 
the duty of the county court, after what had 
been done by the relator, to levy a tax th** 
following April, to pay this debt, but it did not 
do it. It was represented to us at the last 
term, that funds therefor were in the treasury, 
and if warrant were drawn the creditor would 
have a short road to obtain payment. Having 
received his warrant he was met with re- 
sponse of "no funds/* and he is asked to reg- 
ister this warrant and wait for his turn to get 
his money in the order that warrants are pre- 
sented. We hold that he is not required to 
do so. 

The motion to quash is refused, and let or- 
der go for a peremptory writ on respondent 
to levy at the next April term, a special tax, 
at the time when the general annual levy is 
made for county purposes, to pay the judg- 
ment. The costs x>f the writ served on per- 
sons not officers must be paid by the relators- 
Ordered accordingly. 

Case No. 14,877a. 

UNITED STATES v. COURT. 
[See Case No. 14,874.3 
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Case 3STo. 14,878. 

UNITED STATES v. COUSINERY et al. 

[7 Ben. 251; * 19 Int. Rev. Rec. 125.] 

District Court, S. D. New York. April, 1874. 

Customs Duties— Fixaxitt op Collector's- De- 
cision—Appeal to Secretakt— Recovery 
or Duties— Constitutional Law. 

1. C & Co. imported, on two occasions, a 
quantity of olive oil, which they entered as 
"olive oil, not salad," and on which they paid 
the estimated duty of twenty-five cents a gal- 
lon, under the 5th section of the act of July 
14, 1862 (12 Stat. 548), and received the goods. 
Subsequently the appraiser returned the oil as 
being "olive oil, salad," and the collector then 
liquidated the duty at ?1 a gallon, under the 
11th section of the act of June 30, 1864 (13 Stat. 
212). On one of the importations the importers 
protested against the rate of §1 a gallon, and 
appealed to the secretary of the treasury, who ap- 
proved the decision of the collector. The United 
States brought suit against the importers to re- 
cover the difference between the estimated and 
the liquidated duty. On the trial evidence was 
received, under objection, to show that the oil 
was "olive oil, not salad," and the jury found that 
it was such. The defendants then moved for 
judgment on the verdict: Held*, that under the 
14th section of the act of June 30, 1864 (13 Stat. 
214), the decision of the collector is final as to the 
amount of duty to be paid, in all cases except 
where there is an appeal to the secretary of the 
treasury, and suit brought to recover back the 
duty, as is provided in that section. 

[Cited in U. S. v. Frazer, Case No. 15,161; 
Watt v. U. S., Id. 17,292; Chase v. U. S., 
9 Fed. 883; U. S. v. De Visser, 10 Fed. 660; 
U. S. v. Campbell, Id. 818, 819; U. S. v. 
Cobb, 11 Fed. 79. Disapproved in U. S. 
v. Schlesinger, 14 Fed. 682, 685. Cited 
in same case on appeal, 120 U. S. 113, 7 
Sup. Ct 445; U. S. v. Deng, 18 Fed. 21; 
U. S. v. McDowell, 21 Fed. 564; U. S. v. 
George, 44 Fed. 256.] 

2. The words "decision of the collector," in 
that section, mean the ascertainment and liquida- 
tion of the duties in the usual manner by the 
proper officers. 

3. The above construction is not contrary to 
the provision of the 5th amendment to the con- 
stitution. 

4. Therefore, the evidence to show the char- 
acter of the article, as not justifying the col- 
lector's decision, was wrongly received, and the 
defendants were not entitled to judgment upon 
the verdict, 

[This was a suit by the United States 
against Firmin Cousinery and others to re- 
cover the difference between an estimated 
and a liquidated duty.] 

T. Simons and E. H. Smith, for the United 
States. 

J. H. Choate, for defendants. 

BLATCHFORD, District Judge. This suit 
is brought to recover an alleged balance of 
duties on two importations of olive oil, in 
casks, made by the defendants in January 
and February, 1871, respectively. The oil 
was entered as "olive oil, not salad," and 
estimated duty was paid on it at the rate of 
25 cents per gallon, under section 5 of the 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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act of July 14, 1862 (12 Stat. 548). Subse- 
quently the appraiser returned the oil as 
"olive oil, salad," and the collector then liq- 
uidated the duty at the rate of $1 per gal- 
lon, under section 11 of the act of June 30, 
1S64 (13 Stat. 212). The duty paid was 
§506 25. The duty as liquidated is $3,173. 
This suit is brought to recover the differ- 
ence between those two sums. The goods 
passed into the possession of the defendants 
on the payment of the 25 cents per gallon 
duty, and before the liquidation. In the case 
of oneof thetwo importations the defendants 
protested against the rate of duty at §1 per 
gallon, and appealed £o the secretary of the 
treasury from the decision of the collector 
assessing duty at that rate, and the decisio'n 
of the collector was affirmed by the secre- 
tary. 

The case was tried before the court and a 
jury, and, on the trial, after the plaintiffs 
had made out a prima facie case entitling 
them to recover, the defendants offered evi- 
dence to show that the oil in question was 
olive oil, not salad, and so not liable to the 
duty of $1 per gallon. The plaintiffs ob- 
jected to the admissibility, competency, and. 
relevancy of the evidence, on the ground 
that, under the act of congress hereafter re- 
ferred to, the liquidation by the collector 
was conclusive as to the right of the plain- 
tiffs to recover in this suit the balance of 
duties claimed; but the court admitted the 
evidence. The jury, on the evidence, found 
a special verdict, that the goods in question 
were "olive oil, not salad." On this verdict, 
the defendants move that judgment be en- 
tered for them in the suit 

The principal question involved and dis- 
cussed on the motion is as to the operation 
and effect of the 14th section of the act of 
June 30, 1864 (13 Stat. 214.) That section is as 
follows; "On the entry of any vessel, or of 
any goods, wares or merchandise, the deci- 
sion of the collector of customs at the port 
of importation and entry, as to the rate and 
amount of duties to be paid on the tonnage 
of such vessel, or on such goods, wares or 
merchandise, and the dutiable costs and 
charges thereon, shall be final and conclu- 
sive against all persons interested therein, 
unless the master, commander or consignee 
of such vessel, in the case of duties levied 
on tonnage, or the owner, importer, con- 
signee or agent of the merchandise, in the 
case of duties levied on goods, wares or 
merchandise, or the costs and charges there- 
on, shall, within ten days after the ascer- 
tainment and liquidation of the duties by 
the proper officers of the customs, as well in 
cases of merchandise entered in bond as for 
consumption, give notice in writing to the 
collector, on each entry, if dissatisfied with 
his decision, setting forth therein, distinctly 
and specifically, the grounds of his objection 
thereto, and shall, within thirty days after 
the date of such ascertainment and liquida- 
tion, appeal therefrom to the secretary of 
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the treasury, whose decision on such appeal 
shall be final and conclusive; and such ves- 
sel, goods, wares or merchandise, or costs 
and charges, shall be liable to duty accord- 
ingly, any act of congress to the contrary 
. notwithstanding, unless suit shall be brought 
within ninety days after the decision of the 
secretary of the treasury on such appeal, for 
any duties which shall have been paid be- 
fore the date of such decision, on such ves- 
sel, or on such goods, wares or merchandise, 
or costs or charges, or within ninety days 
after the payment of duties paid after the 
decision of the secretary. And no suit shall 
be maintained in any § eourt for the recovery 
of any duties alleged to have been errone- 
ously or illegally exacted, until the decision 
of the secretary of the treasury shall have 
been first had on such appeal, unless said 
decision of the secretary shall be delayed 
more than ninety days from the date of such 
appeal, in case of an entry at any port east 
of the Rocky Mountains, or more than live 
months in case of entry west of those 
-mountains." It is contended, for the de- 
fendants, that this section has relation only 
to duties which have been paid; that its 
sole object is to regulate suits to recover 
back such duties after they have been paid; 
that it has no application to a suit hy the 
United States to recover unpaid duties; and 
that it is to be read as if all it said was, 
that, in case the notice of dissatisfaction is 
given, and the appeal is taken, and the du- 
ties are paid, and the suit is brought, within 
the time limited, to recover them back, then 
the decision of the collector and the decision 
on appeal shall not be final and conclusive, 
so as to prevent an inquiry, in such suit, 
into what was the proper rate and amount 
of duties. But this view ignores the actual 
structure of the section and the plain mean- 
ing of its language. It enacts that the de- 
cision of the collector shall be final and con- 
clusive against all persons interested there- 
in, unless the notice of dissatisfaction is giv- 
en and the appeal is taken. If the notice is 
not given, or if, the notice being given, the 
appeal is not taken, then the decision of the 
collector is final and conclusive. If the no- 
tice is given and the appeal is taken, the 
decision of the secretary is final and con- 
clusive. This finality and conclusiveness 
are such against all persons interested in the 
goods. The section then goes on to say 
what is meant by being "final and conclu- 
sive," by saying, that the goods shall be 
"liable to duty accordingly, any act of con- 
gress to the contrary notwithstanding"— 
that is, shall be liable to duty in accordance 
with the decision of the collector, or, in case 
of an appeal, in accordance with the deci- 
sion of the secretary, any act of congress 
to the contrary notwithstanding, unless suit 
shall be brought, within the limited times 
specified, to recover back what shall be paid 
as duties. This means, that the decision is 
made the test and standard for the pay- 



ment of the duties to the government, even 
if there be an act of congress which appears 
to prescribe something different from the de- 
cision, and that the duties must be paid ac- 
cording to the decision, subject to the pro- 
viso, that, if a suit is brought, as permitted, 
to recover back duties so paid, then such de- 
cision is not final or conclusive for the pur- 
poses of that suit, but the court which tries 
such suit may inquire whether, in point of 
fact, the decision was correct, and whether 
the duties paid were the proper duties. This 
entirely excludes from consideration in a 
suit brought by the United States to enforce 
payment of the duties, all questions as to 
whether the decision of the collector or that 
of the secretary was correct, or as to what 
duties ought, in the absence of such decision, 
to have been exacted, and confines the ques- 
tion to be determined in such suit solely to 
the one, whether the duties claimed to be 
recovered are those decided by the collector, 
or by the secretary, on appeal, to be the 
proper duties. This court, in such a suit, is, 
therefore, inhibited from inquiring as to 
what the collector or the secretary ought to 
have decided, or from reviewing the deci- 
sion of either officer. That power is re- 
served for the court in which a suit may be 
brought against the collector, to recover back 
the duties, after they shall have been paid. 
These provisions of law maintain and en- 
force a policy which is found to prevail in 
the enactments of congress in regard to rais- 
ing revenue. The policy is, that the collec- 
tion of the revenue shall be enforced through 
summary provisions, and shall not await the 
slow processes of litigation as to rates and 
amounts of taxes and duties. A rate is pre- 
scribed, an officer is appointed to determine 
the proper amount, and then that amount 
must be paid, leaving open a brief time for 
an appeal. Suits to stay the collection of 
taxes and duties are not permitted. The 
very existence of the government depends 
on its receiving its revenue. It collects it, 
and the aggrieved party is left to a suit to 
recover back any improper exaction. 

The decision of the supreme court in the 
case of Westray v. U. S., 18 Wall. [85 U. SJ 
322, is entirely inconsistent with the view 
that the 14th section of the act of 1864, as 
to the conclusiveness of the decision of the 
collector or of the secretary, does not apply 
to suits brought by the United States. In 
that case, a suit was brought by the United 
States on a bond given on the entry of goods 
for warehousing. One condition of the bond 
was, that the obligors should pay to the col- 
lector the amount of duties to be ascertain- 
ed, due and owing on the goods in question. 
The suit was brought to recover the amount 
of duties unpaid on the goods, as ascertain- 
ed and liquidated by the collector. The de- 
fendants, at the trial, offered evidence to 
show that the goods were subject to less 
duty than that which had been ascertained 
and liquidated by the collector. The court 
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refused to receive the evidence. The su- 
preme court, on the ground that no appeal 
, had been taken from the decision of the col- 
lector, held, that, under the 14th section of 
the act of 1864, the decision of the collector 
was final and conclusive for the purposes 
of that suit, and that it was proper to re- 
fuse to receive the evidence offered. Wheth- 
, er the suit is brought on a bond conditioned 
, to pay the amount of duties to be ascertain- 
ed, or is brought to recover the amount of 
, duties as ascertained, can make no differ- 
ence on the point now under consideration. 
The evidence offered by the defendants in 
the present case, and on which the jury 
found the special verdict, ought not to have 
"been admitted, as the objection to its ad- 
: mission, taken by the plaintiffs, was a valid 
one. 

It is contended, for the defendants, that 
there was no decision of the collector made 
in this case, within the meaning of the stat- 
.ute. The evidence at the trial showed that 
everything was done in this case in respect 
,to the ascertainment and liquidation of the 
-duties by the proper ofilcers of the customs, 
which is ever done in any case, to perfect 
,and indicate and record such ascertainment 
,and liquidation. The usage and practice of 
the collector's office was shown, to which 
the proceedings in this case conformed. The 
14th section of the act of 1864 uses the 
phrase "decision of the collector of cus- 
toms," and the phrase "ascertainment and 
liquidation of the duties by the proper offi- 
cers of the customs," as synonymous phras- 
es. The decision of the collector is declared 
to be conclusive, unless the party, if dissat- 
isfied with his decision, gives notice thereof 
."within ten days after the ascertainment and 
liquidation of the duties by the proper of- 
ficers of the customs," and also, "within 
thirty days after the date of such ascertain- 
ment and liquidation," appeals "therefrom" 
to the secretary of the treasury. Such as- 
certainment and liquidation of the duties by 
the proper officers of the customs, that is, 
.the proper officers in the collector's office or 
.department, is the decision of the collector. 
An appeal from such ascertainment and liq- 
uidation is an appeal from the decision of 
the collector, and an appeal from the deci- 
sion of the collector is an appeal from such 
ascertainment and liquidation. Congress 
must Toe assumed to have been legislating in 
reference to a well understood course of 
business, conducted under the revenue laws, 
when it speaks of "the ascertainment and 
liquidation of the duties by the proper offi- 
cers of the customs," and to have intended 
that, when the duties were ascertained and 
-liquidated in the usual manner by such offi- 
cers, and the usual indicia thereof by checks 
and stamps were placed on the usual papers 
in the collector's office, such transaction was 
the decision of the collector of customs in 
the premises. See Act March 2, 1799, §§ 21, 
49 (1 Stat. 642, 664). 
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The objection is taken, that, if the statute 
is capable of the construction above given 
to it, it violates the provision of the 5th 
amendment to the constitution of the United 
States, which declares that no person shall 
be deprived of property without due process 
of law. The view taken is, that, as the arti- 
cle in question is found by the special ver- 
dict to have been "olive oil, not salad," the 
amount sought to be recovered in this suit 
is not for duties imposed by law, but is for 
an unlawful charge imposed by the collect- 
or. The answer to this view is, that the 
amount fixed by the collector is, by the stat- 
ute, made the duty, for the purpose of col- 
lecting it as duty. 

The motion for judgment on tlje part of 
the defendants is denied. 
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UNITED STATES v. COVILLAND. 

[Hoff. Dec. 52.] 

District Court, N. D. California. Feb. 15, 1862. 

Mexican Land Grant— Survey— Location within 
Exterior Boundaries — Right of Election. 

[When, in locating a given quantity of land 
granted to a claimant within exterior boundaries 
containing a much larger quantity, the survey 
is made on instructions by the government, 
without any consultation with the claimant, or 
allowance to him of an opportunity to make an 
election as to the land to be surveyed, the sur- 
vey should be set aside.] 

HOFFMAN, District Judge. By the decree 
of the board of commissioners, there was con- 
firmed to the claimants a tract of land of the 
extent of seven leagues, of which the bound- 
aries were given. A survey having been 
made of the quantity confirmed, within the 
exterior boundaries, (which were found to 
embrace a much larger extent of land), it was, 
on objections made to the secretary of the in- 
terior, set aside, and a new survey made pur- 
suant to his instructions. This last survey 
has been returned into court, under the provi- 
sions of the act of 1S60 [12 Stat 33]. It is an 
admitted rule, not only of this court, but of 
the executive department of the government, 
that, in locating a given quantity of land 
granted to a claimant within exterior bound- 
aries containing a much larger quantity, the 
claimant has the right of election as to the 
land to be surveyed. The election so to be 
exercised must be reasonable, nor must it be 
unnecessarily injurious to the adjacent pub- 
lic lands of the United States. If, by the acts 
of the grantee, such as occupying and culti- 
vating a portion of the land, or selling parts 
of it to third persons, the election appears to 
have already been made, he will be estopped 
to make a new election, or to float the grant 
to other parts of the tract than those which 
he has, by his acts and declarations, selected. 
In this case it appears that the claimant has 
had no opportunity to make any election what- 
ever. The survey has been made on instruc- 
tions by the government, as to which he was 
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not consulted. Admitting (which is not in- 
tended to be affirmed) that the first survey 
was improper, for the reason that the land 
was not surveyed in a sufficiently compact 
form, it does not appear that the claimant 
may not elect to have it surveyed in another 
form, so as to obviate that or any other ob- 
jection. It cannot, I think, be pretended that 
the location elected by the executive officers 
of the government is the only one that can 
be made consistently with the calls of the 
grant, and the just exercise of his rights by the 
claimant. I therefore think that the present 
survey should be set aside, and a new survey 
and location made of seven leagues of land, 
to be taken within the exterior boundaries of 
the grants at the election of the claimant, such 
election to be controlled and governed by the 
principles and rules applicable to the subjects. 
It wall be understood that, in setting aside 
this survey, no opinion is intended to be ex- 
pressed as to the ultimate location of the land. 
When the tract shall have been surveyed, at 
the election of the claimant, the question will 
properly arise whether he has in any respect 
gone beyond his exterior boundaries, and 
whether his election has been properly and 
legally exercised. 

Case Ko. 14,880. 

UNITED STATES v. COWING. 
[4 Cranch, O. C. 613.] i 



Chcuit Court, District of Columbia. 
Term, 1835. 
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Perjury — Materiality op Facts Sworn to — 

Indictment— Oath— Authority 

to Administer. 

1. A justice of the peace has authority to ad- 
minister an oath to an answer in chancery. 

2. In an indictment for perjury, the materiality 
of the facts sworn to, must appear in the indict- 
ment, either by averment, or by a statement of 
facts which show their materiality. 

This was an indictment for perjury in the 
answer to a bill in chancery. The defendant 
LWilliam Cowing] demurred to the indictment, 
because it neither averred that the allegations 
in which the perjury was said to consist, were 
material, nor did it aver facts showing their 
materiality. 

The plaintiffs in the bill in chancery were 
merchants; the defendant was their clerk. 
The bill charged him with embezzlement of 
the complainants' money and goods. The de- 
fendant, in his answer, denied the embezzle- 
ment; and in order to account for the fact, 
charged in the bill, that he had large sums of 
money deposited in some of the banks to his 
credit, he stated in his answer a variety of 
facts and circumstances tending to show that 
he had honestly acquired the money so de- 
posited. The perjury assigned was in the al- 
legation of those facts and circumstances. 

Mr. Semmes, for defendant The defendant 
was not bound to answer specially how he ob- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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tained the money; nor was his answer to that 
effect, evidence for him. The indictment does 
not state that those matters were material, nor 
do they appear to be so upon the face of the 
indictment. If the bill would have been bad 
upon demurrer, perjury cannot be assigned in 
the answer; for the answer was immaterial 
and unnecessary. The court dissolved the in- 
junction, (which was to prevent him from 
withdrawing his funds from the respective 
batiks in which they were deposited, upon the 
allegation that they were the funds of the 
complainants,) upon the bill itself without an- 
swer; upon the ground that the complainants 
did not in their bill show a title to the specific 
funds lodged in the banks; that they had no 
right to require the defendant to discover the 
matters charged; and that the matter charged 
amounted to felony; to which he was not 
bound to' answer. If the court had no jurisdic- 
tion, or if the defendant was not bound to an- 
swer, he could not commit perjury in the an- 
swer. The assignment of the perjury is only 
upon immaterial allegations in the answer. 
By thus assigning the perjury upon the imma- 
terial allegations of the answer, they admitted 
the truth of the material allegations. 2 Russ. 
Crimes, 519, note 2; Rex v. Dunston, Ryan & 
M. 109; Abrahams v. Bunn, 4 Burrows/ 2255; 
Bartlett v. Piekersgill, 4 East, 577, note b. 

Mr. Jones, on the same side. The gist of 
the charge, in the bill in chancery, was em- 
bezzlement of the money and goods of the com- 
plainants. It was not a bill for discovery, as 
ancillary to an action at law, but an original 
bill for an account of the embezzlement and 
for general relief. It is true that the com- 
plainants say that they have brought a suit at 
law, and need the defendant's answer, but 
they do not say to what facts. If the averments 
in which the perjury is not assigned are true 
(and they must be taken to be so,) the others 
will appear to be immaterial; and it is settled 
law that either it must appear upon the indict- 
ment that the matter, in respect of which the 
perjury is assigned, was material, or it must 
be expressly alleged to have been so. 2 Russ. 
517, note a, 519, 541, 542; Com. v. Knight, 12 
Mass. 274; 2 Chit. Cr. Law, 305, 306. It is 
also necessary that the indictment should ex- 
pressly contradict the matter falsely sworn to 
by the defendant; and the general averment 
that the defendant falsely swore, &c, upon the 
whole matter, will not be sufficient; the in- 
dictment must proceed, by particular aver- 
ments, to negative that which is false. 2 
Russ. 542; Rex v. Dunston, 1 Ryan & M. 109. 
But a, justice of the peace has no jurisdiction 
to administer an oath to an answer in chan- 
cery. In England it is taken by a master in 
chancery, or by a commissioner appointed by 
the court 4 Com. Dig. tit "Justice of the 
Peace," B, 102; 16 Vin. Abr. 315, "Perjury," 
E. 

R. S. Coxe, for the United States, was stop- 
ped by the court as to the question of author- 
ity of the justice of the peace to administer 
the oath to an answer in chancery; the au- 
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-thority being expressly given by the ninth rule 
prescribed by the supreme court for the equi- 
ty practice of the circuit courts. 

An answer to a demurrable bill is a waiver 
of the right to demur. The averment of em- 
bezzlement was only an inference from the 
circumstances stated in the bill. Those cir- 
cumstances therefore were material; and the 
facts stated by the defendant to avoid the 
force of those circumstances, were therefore 
also material The case of Rex v. Dunston, 
cited from Ryan & M. 109, is not supported by 
BarUett v. Pickersgill, in 4 East, 577, note b; 
for in this latter case, the defendant was con- 
victed of perjury in denying a parol agree- 
ment void by the statute of frauds. The ma- 
teriality of the matter is a fact to be ascer- 
tained by the jury. Com. v. Weaver [unre- 
ported], Judge Iiomax's opinion. 

Mr. Key, on the same side. The defendant 
had a right to demur or answer to the bill in 
chancery; but having answered a'nd put the 
facts in issue, they became material. The bill 
charged a trust in the defendant and required 
an account. The court therefore had juris- 
diction. The facts stated by the defendant for 
the purpose of corroborating his answer are 
material. 

Mr. Jones, in reply. The putting of the 
facts in issue does not make them material. 
The materiality of all questions, in a chan- 
cery suit, depends upon the purpos'e for which 
the suit is instituted; and if it does not ap- 
pear upon the face of the indictment that the 
question, upon which the perjury is assigned 
was material or not, the indictment cannot be 
supported. Rex v. Bignold, 2 Russ. Crimes, 
541. note z. 

THE COURT (nem. con.) was of opinion 
■that the indictment was insufficient in not 
averring the materiality of the facts upon 
which the perjury was assigned; and in not 
stating facts which would show their mate- 
riality. 

Judgment for the defendant on the de- 
murrer. 

Case Wo. 14,881. 

UNITED STATES v. CRAFTON et al. 

[4 Dill. 145; i 17 Am. Law Reg. (N. S.) 127; 
23 Int. Rev. Rec. 186; 4 Cent. Law J. 441.] 

Circuit Court, W. D. Missouri. April, 1877. 

•Conspiracy to Defraud— Requisites of Indict- 
ment—Rev. St. § 5440, Construed. 

Requisites of an indictment for conspiracy to 
defraud the UniUd States, under section 5440 
-of the Revised Statutes, considered; and that 
section held not to extend to a case where the 
contemplated fraud depends entirely upon the 
passage of a future act of congress to make it 
effective. 

Demurrer to indictment for conspiracy to 
defraud the United States. The indictment, 
in substance, charges: 1. That John D. 
Crafton, one of the defendants, was, at the 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



time charged, the adjutant-general and act- 
ing paymaster-general of the state of Mis- 
souri; that John D. Crafton, Jr., was a 
clerk in his office; that the defendants, 
George M. Irvin, John C. Bender, and Wal- 
ler Young, were acting as the agents and 
attorneys for the collection of a claim and 
demand alleged to be due the members of a 
certain company of enrolled Missouri mili- 
tia, growing out of their alleged services in 
the war for the suppression of the Rebellion. 
2. That, for the purpose of defrauding the 
United States out of the money alleged to be 
due* for such services, the said defendants 
conspired together to obtain the payment 
thereof out of the treasury of the United 
States. 3. That, to effect the object of said 
conspiracy, the defendants, Irvin, Bender, 
and Young, made a false and fictitious mus- 
ter and pay-roll of said company, and pre- 
sented the same to the defendant John D. 
Crafton, as such acting paymaster-general, 
to audit, approve, and allow the claim con- 
tained in said roll. 4. That, to further ef- 
fect the object of said conspiracy, the de- 
fendant John D. Crafton, as acting paymas- 
ter-general, did audit, approve, and allow 
such claim, and issued certificates of indebt- 
edness of the state of Missouri for the 
amount claimed to be due on said roll, and 
delivered them to the defendant Young. 5. 
That, further to effect the object of the con- 
spiracy, all of the defendants transmitted 
the false and fictitious muster and pay-roll 
of said company to the third auditor of the 
treasury of the United States, with the 
amount on said roll as audited, approved, 
and allowed, and showing the issue of the- 
certificates of indebtedness therefor, for file 
by the third auditor of the treasury depart- 
ment of the United States, until such time 
as congress should thereafter provide for 
the payment of the fraudulent claim con- 
tained in and upon said roll. 6. That, fur- 
ther to effect the object of the conspiracy, 
the defendants employed Craig and Strong 
to secure the passage of a bill which had 
been introduced into the senate of the Unit- 
ed States for the payment of said fraudu- 
lent claims. 

Mr. Mullins, U. S. Dist. Arty. 
Mr. Chandler, Mr. Kemp, and Mr. Lay, for 
defendants. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. The indictment 
is founded upon section 5440 of the Re- 
vised Statutes, which is as follows: "If two 
or more persons conspire * * to defraud 
the United States in any manner, or for any 
purpose, and one or more of such parties do 
any act to effect the object of the conspir- 
acy, all the parties to such conspiracy shall 
be liable to a penalty of," etc. 

The nature of the acts charged against the 
"defendants in the indictment, are more fully 
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seen by reference to the act of the legislature 
of Missouri, approved March 19th, 1874, en- 
titled "An act to audit and adjust the war 
debt of the state." Laws 1874, p. 102, § 10 
et seq. The claims "of officers and soldiers 
of the enrolled Missouri militia" were pri- 
marily, and, until assumed by congress, ex- 
clusively, against the state, and not against 
the general government. The latter has 
never assumed their payment. If, at the 
time that the acts set forth in the indictment 
were done, the general government had pro- 
vided for the payment of such claims out 
of its own treasury, undoubtedly those acts, 
-fraudulent in their nature and object, would 
have been criminally punishable. It is just 
at this point that the case stated in the in- 
dictment is vulnerable Under the recog- 
nized rules of criminal pleading, it is not 
sufficient to allege generally a conspiracy to 
defraud; but the nature of the fraud, and, 
to the required extent, the manner in which, 
or the means by which, it was to be effected, 
must be averred. U. S. v. Cruikshank, 92 
U. S. 542, 558. In the case at bar, this has 
been attempted by the pleader, but the diffi- 
culty is that, it appears from the averments, 
the alleged conspiracy to defraud the Unit- 
ed States was, under the existing legislation 
of congress, legally impossible of execution. 
The fraudulent muster and pay-roll was 
transmitted to the third auditor to be filed, to 
await the passage of an act of congress 
which should provide for the payment of 
the fraudulent claims contained therein. It 
was not filed as an existing claim against 
the United States; on the contrary, the debt 
to the persons named in the roll was the 
debt of the state, and would remain such 
unless congress should assume it. It could 
not be known that such assumption would 
ever be made, or, if made, that the said rolls 
would have any legal significance or value. 
However fraudulent in ulterior design, or 
morally reprehensible the acts charged in 
the indictment may be, still our judgment is 
that section 5440 of the Revised Statutes 
cannot be extended to a case where the 
fraud which the conspiracy contemplated 
can only be effected in case an act of con- 
gress shall be thereafter passed of a nature 
to fit the prior conspiracy and give it some- 
thing to feed upon. The demurrer to the in- 
dictment must be sustained. Judgment ac- 
cordingly. 

Case TiTo. 14,882. 

UNITED STATES v. CRAIG. 

[2 Cranch, G. G. 36.] i 

Circuit Court, District of Golumbia. Dec. 
Term, 1811. 

Jory— Peremptory Challenge. 
Upon an indictment for manslaughter by kill- 
ing one Hilliard, the prisoner was allowed the 
right of peremptory challenge. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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UNITED STATES v. CRAIG. 

[4 Wash. C. G. 729.] i $ 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
182T. 

Counterfeiting — Appliances Used — Declara- 
tions—Evidence—Witness. 

1. In a prosecution for forgery of bank notes 
against one, the prosecutor, after laying a foun- 
dation by proof for connecting the prisoner with 
other persons in the general transactions, may 
give evidence that different parts of the ma- 
chine employed in the counterfeiting were found 
in the possession of other persons respectively; 
but as to the effect of such evidence and the 
fact the jury must decide. 

2. The declaration of the prisoner, when he 
was apprehended, that he had never been at the 
house where he was apprehended till that time, 
may be given in evidence; not as proof of the 
fact, but to repel any unfavourable conclusion 
which his silence might have warranted. 

[Cited in State v. Knapp, 45 N. H. 156.] 

3. Comparison of hands is not evidence in a 
criminal case. 

4. A paper found in a trunk, with a signature 
of a person other than the prisoner, and not 
addressed to him; is not evidence unless it is 
proved that he was the owner of the trunk, and 
in some way connected with the paper. 

5. A questior to a witness which ought not to 
be answered; for example, to stale the contents 
of a written instrument; the court will not 
permit to be pui to him, or to be answered. But 
if the question be one which he may answer or 
not; for example, if it tend to disgrace or crimi- 
nate himself; it is a legal question, although the 
witness may dech-ie answering it. 

[Cited in Fries v. Brugler, 12 N. J. Law, 81.] 

6. A witness is not bound to answer a question 
which may render him infamous, or may disgrace- 
him. 

7. The declaration of the prisoner to the wit- 
ness, of the purpose for which he was going to the 
house where he was apprehended amongst coun- 
terfeiters, may be given in evidence; but the 
materiality of the evidence in relation to the in- 
nocence of his intentions and acts, will depend 
upon the accordance of these declarations with 
his subsequent conduct 

The prisoner [J. W. Craig] was indicted for 
counterfeiting sundry notes of different de- 
nominations, purporting to be notes of the 
Bank of the United States; and for having in 
his possession other blank notes, in the simili- 
tude of the notes of that bank, Tvith intent, &c. 

The following points of evidence were ruled 
by the court: 

1. That the evidence given in the case of 
U. S. v. Moses [Case No. 15,825], of the press, 
and the parts fitting it, having been found, 
the former in the house of the brother of Reu- 
ben Moses, and the latter in the house of 
Reuben Moses, may be given in this case; the 
evidence being sufficient, in the opinion of the 
court, so to connect the prisoner with Johnson 
and Reuben Moses in the several transactions, 
as to let in the same. That evidence appears 
in the charge of the court in the case of U. S. 



i [Originally reported from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



[25 Fed. Cas. page 683] 



(Case No. 14,883) U. S. v. CEAIQ 



v. Moses [supra]. In counterfeiting bank 
notes, there are or may be various acts to be 
performed, and after a foundation is laid by 
prdo£ of a connection between two or more 
persons in the general transaction, evidence 
may be given upon the separate trial of each, 
that the gravers, for example, were found in 
the possession of one of the parties, the press 
in that of another of them, and the ink and 
paper in that of a third. As to the effect of 
that evidence, and as to a connection between 
the parties; which the court assumes merely 
for the purpose of deciding on the admissi- 
bility of the evidence; these are questions 
proper for the decision of the jury. 

2. That the declarations of Johnson and of 
the prisoner in the room where the notes were 
discovered; and also upon the examination 
before the mayor; that the prisoner had never 
before been at the house of Johnson, and had 
been there not more than twenty minutes; 
might be given in evidence; not to prove the 
truth of these declarations, but to repel any 
unfavourable conclusion from the silence of 
.the prisoner, and his declining to give some 
explanation of the situation in which he was 
found. 

3. The two first points of evidence, ruled in 
the case of U. S. v. Moses, were reargued in 
this case, and were confirmed by both judges; 
PETERS, District Judge, having been absent 
at the trial of that case. 

[For hearing on a motion by defendant to 

show cause why he should not have delivered 

to him certain bank notes which were on his 

person at the time of his examination on the 

, charge of forgery, see Case No. 3,321.] 

WASHINGTON, Circuit Justice. It is in- 
sisted by the district attorney that by com- 
pelling the witness to answer the question 
"whether B. Johnson had told him that if he 
would come to his house on a certain day he 
would have Moses, the prisoner there:" the 
court departed from the reason and policy of 
the general rule first laid down; that the wit- 
ness was not bound to disclose the name of 
the person from whom the confidential infor- 
mation came which led to the detection and 
apprehension of the accused. The court think 
quite otherwise. In the latter case individual 
.security is not sacrificed to public policy, 
since it never can be material to the defence 
of the accused that the name of the informer 
should be disclosed in the trial. But it is 
quite otherwise in the former case. The situ- 
ation in which the defendant was found, at 
the time of his apprehension, warrants the 
presumption of his guilt; and it may there- 
fore be all important to his defence to repel 
this presumption by showing that he was at 
Johnson's by accident, or by the really insidi- 
ous but apparently friendly invitation of the 
owner of the house; which latter fact the 
jury might possibly believe to be made out 
-by the affirmative answer of the witness to 
this question. If this be so, it is certainly 
much better that the encouragement of per- 
sons to assist in detecting and apprehending 



those who are suspected of crimes, which the 
suppression of this evidence is designed to 
hold out, should be withheld, than that the 
safety of the accused should be hazarded, by 
denying to him the benefit of the disclosure. 
For myself I declare that I never will con- 
sent judicially to sacrifice any individual, 
whether it concerns his life, liberty or proper- 
ty, to notions of public policy, unless I am 
commanded by positive law to do so. 

The district attorney having proved the 
hand writing of the prisoner, by his acknowl- 
edgment that a certain paper exhibited in 
court was written by him, asked the witness 
if he believed that another paper, purporting 
to be an order signed by the prisoner, direct- 
ing his trunks to be delivered to the bearer, 
was of the hand writing of the prisoner. The 
witness answered that he had never seen the 
prisoner write, nor had he ever received a 
letter from him or corresponded with him; but 
that he believed the order to be his hand writ- 
ing, having compared it with the writing 
which he acknowledged to be his. The dis- 
trict attorney then offered to read the order, 
which was objected to by the prisoner's coun- 
sel; the evidence being nothing but compari- 
son of hands, which is not evidence in a court, 
much less in criminal eases. The counsel 
cited, Martin v. Taylor [Case No. 9,166]; Star- 
kie, Ev. 654. In support of the evidence, 
were cited the following cases: 10 Serg. & 
R. 110; Bull. N. P. 232; 1 Bin. 664; 4 Esp. 
117, 122; Id. (Day's Ed.) 273, note. 

WASHINGTON, Circuit Justice. I confess 
for myself, that I never was well satisfied 
with the reason of the general rule, that com- 
parison of hand writing is not competent evi- 
dence to go to the jury; and yet that a paper 
is such evidence, if the witness has seen the 
person write, and expresses his belief that the 
paper so offered is evidence of the hand writ- 
ing of the person. For it seems to me that 
the rejected evidence is, in most cases, a much 
more satisfactory test of the hand writing 
than that which is admitted. Nevertheless, I 
consider the rule to have been for a long time 
so settled in England; and the decision of this 
court in the case of Martin v. Taylor, proceed- 
ed upon that ground. Farmers' Bank of Lan- 
caster v. Whitehill, 10 Serg. & R. 110, decides 
that in a civil case, and in corroboration of 
other evidence to prove hand writing, compari- 
son of hands is good evidence by the common 
law of Pennsylvania. Wherever therefore 
such a case comes before this court, that case 
will be respectfully considered. But this be- 
ing a criminal case, I shall govern myself by 
what I consider the general rule settled in 
England, which excludes the evidence. The 
evidence must be overruled. 

The^order, and also another were afterwards 
admitted, on the evidence of a person who 
had often seen the defendant write. A paper 
found in a trunk at the half way house be- 
tween Philadelphia and Trenton, with the sig- 
nature of E. Gleeson, not addressed to the 
prisoner, was offered in evidence. The court 
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Tejected the evidence until proof should be 
given that the trunk was the property of the 
prisoner, or in some way to connect the pris- 
oner with the paper. 

A question to a witness, which the law 
will not permit him to answer, as if he be 
asked to state the contents of a record; or to 
an attorney to disclose the secrets of his cli- 
ent; or, as in this case, whether his petition 
for the benefit of the insolvent law was not 
refused, and he remanded to jail upon the 
ground of his fraudulent conduct,— is improp- 
er, and the court will not permit it to be put. 
But if the question be such as if merely an- 
swered in one way would disgrace or crimi- 
nate the witness, the question is proper; be- 
cause it is the privilege of the witness to re- 
fuse to answer it, and not the law which for- 
bids him to do so, as in the former case. But 
being a privilege merely, he may waive it, 
■or give the answer. 

WASHINGTON, Circuit Justice, delivered 
the charge; and after summing up the evi- 
dence, left it to the jury to decide upon the 
guilt or innocence of the prisoner," as to the 
several offences charged in the indictments. 
He stated that the materiality of his declara- 
tions to a witness, that he was going to John- 
son's house, for the purpose of obtaining bail 
for his brother-in-law, Gleeson, which, con- 
trary to his first impressions, he was now sat- 
isfied was proper evidence for the considera- 
tion of the jury (1 Starkie, Ev. 46-48, and cases 
cited), depended very much, if not entirely, 
upon the accordance of his subsequent con- 
duct with these declarations. From that con- 
duct the jury were to judge whether the pris- 
oner was sincere in the avowal of his purpose 
in going, or merely intended to serve a pur- 
pose, and to provide testimony in his favour 
in case of need. If in the opinion of the jury 
the latter was intended, then the prisoner's 
declarations of the. motive which took him to 
Johnson's, ought to be entirely disregarded. 

The jury found the defendant guilty upon 
all the indictments. 

C. J. Ingersoll, Dist. Atty., and Mr. Sergeant, 
for the United States. 
Randall & Philips, for defendant. 

NOTE. The weight of authority seems to be 
in favour of the doctrine, that a witness is not 
bound to answer a question which may render 
him infamous, or disgrace him, although it is 
not fully settled in England. 1 Starkie, Ev. 
137, 145; 3 Starkie, Ev. 1742, note. 
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UNITED STATES v. CRANDELL. 

[2 Cranch, C. O. 373.] i 

Circuit Court, District of Columbia. April 
Term, 1823. 

Witness— Interest— Indictment tor Forgery. 

The person intended to he injured by a forgery, 
and the person whose name is forged to a certifi- 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



cate, are competent witnesses to prove the for- 
gery. But, if the witness has paid money upon 
the forged paper, he is not competent to prove 
the forgery. Q 

There were three indictments against the 
defendant [William Crandell] for forgery. 
In one he was charged with forging a certifi- 
cate purporting to be signed by one Henry 
Naylor with intent to defraud one Holmead. 

Mr. Key, for defendant, objected to Naylor 
and Holmead as witnesses for the prosecu- 
tion. 

THE COURT (THRUSTON, Circuit Judge, 
absent) overruled the objection. Upon an- 
other indictment against him for forgery, a 
witness was sworn who had paid five dollars 
upon the forged paper. THE COURT in- 
structed the jury that he was not a compe- 
tent witness (CRANCH, Chief Judge, doubt- 
ing). Upon a third indictment for forging 
the name of G. Bomford to a bond, with in- 
tent to injure one Digges. Mr. Key, for de- 
fendant, objected to Digges as a witness, but 
the objection was overruled by THE COURT. 
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UNITED STATES v. CRANDELL. 
[4 Cranch, C. C. 683.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

Seditious Libel — Intent— Publication— Witness 
—Mulatto. 

1. Upon an indictment for a seditious libel, it 
is not competent for the United States, for the 
purpose of proving the intent of the defendant 
in publishing the libel charged in the indict- 
ment, to give in evidence any papers subsequent- 
ly published by the defendant, or found in his pos- 
session, unpublished by him, which would be li- 
bels, and might be substantive subjects of public 
prosecution, if published. 

2. After having given evidence tending to 
prove a publication of the libel here, evidence 
may be given that other copies of the same libel 
were found in the possession of the defendant, 
with certain other papers or pamphlets, but not 
of the contents of such other papers or pamph- 
lets, unless they have relation to the libels char- 
ged in the indictment, and would not, in them- 
selves, be substantive ground of prosecution. 

3. Publication of pamphlets in New York is 
not evidence of their publication here, in Wash- 
ington county, so as to fix upon the defendant 
here such a knowledge of their publication as to 
make his possession, alone, of other copies of the 
same, even with the words "read and circulate" 
written upon them, evidence of the publication of 
them, by him, here. 

4. The United States cannot, in order to show 
the evil intent witn which the defendant pub- 
lished the paper, give, in evidence, other unpub- 
lished papers or pamphlets, found in the defend- 
ant's possession, unless accompanied by evidence 
of some acknowledgment or admission, by the de- 
fendant, that he knew and approved their con- 
tents. 

5. Upon the trial, on the plea of not guilty, the 
court will not prevent the United States from 
giving evidence in support of a count which 

i [Reported by Hon. William Cranch, Chief 
'Judge.] 
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might be deenrxl insufficient, upon a motion in 
arrest of judgment. 

6. The fact that certain papers were found in 
the possession of *he defendant, may be given 
in evidence, although the papers may have been 
seized under an illegal warrant. 

7. In a prosecution for a libel, the United 
States mav give evidence to the jury that the 
defendant was found in possession of printed cop- 
ies of the libel charged in the indictment, if some 
evidence has been given of the publication of the 
same libel, in this district. 

8. Upon a count for publishing certain libel- 
lous pictures, the court will not suffer the pamph- 
lets to which they were attached to be read, m 
evidence, to the jury, to show the evil intent with 
which the defendant published the pictures, noth- 
ing but the pictures being charged as a libel in 
that count. 

9. The counsel for the prosecution, in opening 
the argument, may read to the jury any part of 
the pamphlet given in evidence by the United 
States, which is pertinent to the issue, although 
not read in the opening of the evidence. 

10. A mulatto, born of a white woman, is a 
competent witness against a Christian white per- 
son. 

This was an indictment [against Reuben 
Crandell], for publishing libels tending to ex- 
cite sedition among the slaves and free col- 
ored persons in this district. It contained 
five counts. 

1st. The first charged the defendant with 
publishing a libel containing, in one p'art 
thereof, these words: "Then we are not to 
meddle with the subject of slavery in any 
manner; neither by appeals to patriotism, by 
exhortations to humanity, by application of 
the truth to the conscience. Nor, even to pro- 
pose, in congress, that the seat of our repub- 
lican government may be purified from this 
crying abomination, under penalty of a disso- 
lution of the Union." And in another part 
thereof, in an article entitled, "Reply to Mr. 
Gurley's Letter, Addressed to the Reverend 
R. R. Gurley, Secretary of the American 
Colonization Society, Washington City," sign- 
ed by Arthur Tappan and others, the follow- 
ing words: "We will not insult your under- 
standing, sir, with any labored attempt to 
prove to you that the descendants of African 
parents, born in this country, have as good a 
claim to a residence in it as the descendants 
of English, German, Danish, Scotch, or Irish 
parents. You will not attempt to prove that 
every native colored person you meet in the 
streets has not the same right to remain in 
this, his native land, that you and we have. 
Assuming this as an incontrovertible truth, 
we hold it self-evident that they have as good 
right to deport us to Europe, under pretext 
that there we shall be prosperous and happy, 
as we have to deport them to Africa, on a sim- 
ilar plea." And in another part thereof, in 
the said reply, the following words: "In 
what language could the unrighteous princi- 
ples of denying freedom to colored people,- in 
this country, (which amounts to the same 
thing as demanding the expulsion of those 
already free,) be more effectually, and yet 
more plausibly, inculcated, than in those very 
words of General Harper, you have, with so 
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much approbation, quoted to us." And in an- 
other part thereof, in the said reply, the fol- 
lowing words: "Against this doctrine of sus- 
pending emancipation, upon the contingency 
or condition of expatriation, we feel bound to- 
protest; because we believe that every man 
has a right to reside in his native country, if 
he chooses, and that every man's native coun- 
try is the country in which he was born; that 
no man's right to freedom is suspended upon, 
or taken away by, his desire to remain in his* 
native country; that to make a removal from 
one's own native country, a sine qua non of 
setting him free, when held in involuntary 
bondage, is the climax of moral absurdity." 
And in another part thereof, in another ar- 
ticle entitled, "Three Months' Residence, or 
Seven Weeks on a Sugar Plantation, by Hen- 
ry Whitby," containing the most disgusting 
and shocking details of cruel, inhuman, and 
immoral treatment of slaves, by the owners 
and overseers, and attorneys, or agents of 
proprietors, according to the tenor and effect 
following, that is to say: "On this and other- 
occasions, I thought it my duty to acquaint 
the attorney with my observations and feel- 
ings in regard to the cruel floggings and se- 
vere treatment, generally, which I have wit- 
nessed at New Ground. He admitted the- 
facts, but said that plantation work could 
not be carried on without the cart-whip. He- 
moreover labored hard to convince me that 
the flogging did not injure the health of the 
negroes. I also told him of the exceeding 
immorality and licentiousness which I had 
witnessed, mentioning, in substance, the facts 
previously detailed. He replied that that was- 
a thing which they must wink at." "If a 
man, in manner, so much the gentleman, and 
in other respects, so estimable, was necessar- 
ily led to countenance or wink at the enormi- 
ties I have feebly attempted to describe,, 
what, I ask, is to be expected from its subor- 
dinate administrators, who are continually 
exposed to the demoralizing influences of 
slavery? What, indeed, but the frightful 
wickedness and cruelty which are its actual 
fruits?" "In contempt of the laws, to the* 
disturbance of the public peace, to the evil 
example of all others, and against the peace 
and government of the United States." 

2d. The second count charges the publica- 
tion of another libel, containing, among other 
things, the following words, namely: "Our 
plan of emancipation is simply this: To pro- 
mulgate the doctrine of human rights in high 
places and low places, and in all places 
where there are human beings; to whisper it 
in chimney-corners, and to proclaim it from 
the house-tops, yea, from the mountain-tops; 
to pour it out, like water, from the pulpit 
and the press; to raise it up with all the 
force of the inner man, from infancy to gray 
hairs; to give line upon line, precept upon 
precept, till it forms one of the foundation 
principles and parts indestructible, of the 
public soul." And in another part thereof, 
the following, namely: "I (meaning the said 
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Crandell,) am not unaware that my remarks 
may be regarded, by many, as dangerous and 
exceptionable; that I may be regarded as a 
fanatic for quoting the language of eternal 
truth; and denounced as an incendiary for 
maintaining, in the spirit as well as the let- 
ter, the doctrines of American Independence. 
But if such are the consequences of a sim- 
ple performance of duty, I shall not regard 
them. If my feeble appeal but reaches the 
hearts of any who are now slumbering in 
iniquity; if it shall have power given to it to 
shake down one stone from that foul temple 
where the blood of human victims is offered 
to the Moloch of slavery; if, under Provi- 
dence, it can break one fetter from off the 
image of God, and enable one suffering Af- 
rican 

'To feel 
The weight of human misery less, and glide 
Ungroaning to the tomb/ 

I shall not have written in vain; my con- 
science will be satisfied. Par be it from me 
to cast new bitters into the gall and worm- 
wood waters of sectional prejudice. No, I 
desire peace; the peace of universal love; of 
catholic sympathy; the peace of common in- 
terest; a common feeling, a common human- 
ity. But so long as slavery is tolerated, no 
such peace can exist. Liberty and slavery 
cannot dwell in harmony together. There 
will be a perpetual war in the members of 
the political Mezentius; between the living 
and the dead. God and man have placed be- 
tween them an everlasting barrier, an eter- 
nal separation. No matter under what law 
or compact their union is attempted, the or- 
dination of Providence has forbidden it, and 
it cannot stand. Peace! There can be no 
peace between justice and oppression; be- 
tween robbery and righteousness, truth and 
falsehood, freedom and slavery. The slave- 
holding states are not free. The name of 
liberty is there, but the spirit is wanting. 
They do not partake of its invaluable bless- 
ings. Wherever slavery exists to any consid- 
erable extent, with the exception of some re- 
cently-settled portions of the country, and 
which have not yet felt, in a great degree, 
the baneful and deteriorating influences of 
slave labor, we hear, at this moment, the cry 
of suffering. We are told of grass-grown 
streets; of crumbling mansions; of beggared 
planters, and barren plantations; of fear from 
without, of terror within. The once fertile 
fields are wasted and tenantless, for the curse 
of slavery, the improvidence of that laborer 
whose hire has been kept back by fraud, has 
been there, poisoning the very earth beyond 
the reviving influence of the early and the 
latter rain. A moral mildew mingles with 
and blasts the economy of nature. It is as if 
the finger of the everlasting God had written 
upon the soil of the slaveholder, the lan- 
guage of his displeasure. Let, then, the slave- 
holding states consult their present interest, 
by beginning, without delay, the work of 
emancipation. If they fear not, and mock at, ) 



the fiery indignation of Him to whom ven- 
geance belongeth, let temporal interests per- 
suade them. They know, they must know, 
that the present state of things cannot con- 
tinue. Mind is the same everywhere, no mat- 
ter what may be the complexion of the frame 
Which it animates. There is a love of liberty 
which the scourge cannot eradicate: a hatred 
of oppression which centuries of degradation 
cannot extinguish. The slave will become 
conscious, sooner or later, of his strength; his 
physical superiority; and will exert it His 
torch will be at the threshold, and his knife 
at the throat of the planter. Horrible and in- 
discriminate will be the vengeance. Where, - 
then, will be the pride, the beauty, and the 
chivalry of the South? The smoke of her tor- 
ment will rise upward, like a thick cloud, 
visible over the whole earth." 

3d. The third count charged the defendant 
with publishing twelve other libels, in which 
were represented and exhibited "several dis- 
gusting prints and" pictures of white men in 
the act of inflicting, with whips, cruel and 
inhuman beatings and stripes upon young and 
helpless and unresisting black children; and 
inflicting with other instruments, cruel and 
inhuman violence upon slaves, and in a man- 
ner not fit and proper to be seen and repre- 
sented; calculated and intended to excite the 
good people of the United States, in said 
county, to violence against the holders of 
slaves in said county as aforesaid; and cal- 
culated and intended to excite the said slaves, 
in the said county, to violence and rebellion 
against their said masters, in said county, in 
contempt of the laws, to the disturbance of 
the public peace, to the evil example of all 
others, and against the peace and government 
of the United States." 

No evidence having been offered upon the 
fourth and fifth counts, they are omitted. 

All these counts contained averments that, 
at the time of the publication of these libels, 
the citizens of the United States, residing in 
the county of Washington, in the District of 
Columbia, were lawfully authorized to hold 
slaves as property, and that many of them 
did so hold them; and that many free per- 
sons of color, also, reside in the district; and 
that the defendant unlawfully, maliciously, 
and seditiously contriving and intending to 
traduce, vilify, and bring into hatred and con- 
tempt, among the citizens of the United 
States, the laws and government of the Unit- 
ed States, in the county of Washington, as 
duly established and in force, and to inflame 
and excite the people of the United States to 
resist, and oppose, and disregard the laws 
and government aforesaid, and the rights of 
proprietors of slaves in the said county, and 
to inflame and excite to violence against the 
said proprietors of the said slaves, not only 
the ignorant and ill-disposed among the free 
people of the United States, and the free 
persons of color in the said county, but also 
the slaves; and to produce among the said 
slaves and free persons of color, insubordina- 
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tion, violence, and rebellion, and to stir up 
war and insurrection between the said slaves 
♦and their said masters, published the said 
libels, containing, among other things, divers 
false, malicious, and seditious matters of and 
-concerning the laws and government of the 
United States in the said district, and of and 
concerning the citizens of the United States 
holding slaves in the said district, and of and 
concerning the said slaves and free persons 
-of color, and their labor, services, and treat- 
ment, and the state of slavery in the said dis- 
trict The defendant pleaded not guilty. 

Upon the trial, prima facie evidence of the 
publication by the defendant having been 
given, THE COURT permitted the pamphlet 
to be read to the jury, or as much thereof as 
either party might think proper to be read, 
and pertinent to the issue. 

The district-attorney, Mr. Key, in order to 
show the evil intent with which the defend- 
ant published the libel charged in the first 
count, offered to prove that the defendant had 
in his possession other libels of the same 
tendency. 

Mr. Bradley and R. S. Coxe, for the de- 
fendant, objected, and cited 1 Russ. 242, 
and Finnerty v. Tipper, 2 Camp. 72. 

Mr. Key, contra, cited Rex v. Amphlit, 4 
Barn. & C. 35. " 

THE COURT was of opinion that the Unit- 
ed States could not, for the purpose of prov- 
ing the intent of the defendant in publishing 
the libel stated in the first count, give in evi- 
dence to the jury any papers subsequently 
published by the defendant, or found in his 
possession unpublished by him, which would 
be libels, and might be substantive subjects 
of public prosecution, if published. 

Mr. Key then offered to prove the publica- 
tion, by the defendant, of the libels stated in 
the first, second, and third counts, by prov- 
ing the following facts, namely: That a 
large collection of libels, and among them 
several copies of those charged in those, 
counts, with the words, "read and circulate" 
written thereon in his handwriting, were 
found upon the traverser; that he undertook 
to account for their being in his posses- 
sion, and gave untrue and contradictory 
accounts; that he acknowledged that he had 
brought here those then shown to him, be- 
ing the same now in court, and that they 
comprehended all he brought here except 
about a dozen; and that prior to the trav- 
erser's arrest sundry similar publications 
had been privately sent to various persons 
in this district by some unknown person or 
persons in the district. 1 Hawk. P. C. c. 
73, § 13. "The having in one's custody a 
written copy of a libel, publicly known, is an 
evidence of the publication of it." Rex v. 
Beare, 1 Ld. Raym. 414; 3 Chit. Cr. Law, 
S71, 875; 1 Chit. Cr. Law, 568; Maloney v. 
Bartley, 3 Camp. 210; 1 Russ. 235. 

The counsel for defendant objected, and 
cited Holt, Libel, 291; Rex v. Burdett, 4 
Barn. & Aid. 95; Starkie, Ev. pt. 4, pp. 849, 



853; 1 Yent 31; Smith v. Wood, 3 Camp. 
323; 12 Vin. Abr. 227, "Evidence," T, 661; 
Rex v. Pitton, 2 Keb. 502. 

THE COURT was of opinion that the at- 
torney of the United States may give evi- 
dence of the publication, in this district, of 
any copies of the libels charged in the first 
and second counts of the indictment. That 
if he shall have given any evidence tending 
to show such a publication here, he will be 
permitted to show that other copies of the 
same libels were found in the possession of 
the defendant. He may then give evidence 
that a certain number of papers or pam- 
phlets were found in the possession of the 
defendant, together with the copies of the 
libels charged, and of the publication of 
which, in this district, he shall have given 
evidence; but he will not be permitted to 
give in evidence to the jury the contents of 
any of the papers other than those charged 
as libels in this indictment, unless such 
other papers have relation to the libels char- 
ged in the indictment, and would not, in 
themselves, be substantive ground of pros- 
ecution. He may then give evidence to the 
jury of any confessions or acknowledgments 
made by the defendant in relation to any of 
the matters charged in the indictment Star- 
kie, Sland. & L. 351, 352, and Wyatt v. Gore, 
Holt, N. P. 299. 

The attorney for the United States, having 
offered evidence to prove that the defendant 
was asked if he was aware of the nature of 
the pamphlets put into his hands in New 
York, and said he supposed they were of the 
same nature as those he had been a sub- 
scriber for, and that he approved the senti- 
ments they contained, offered in evidence to > 
the jury the publications found on the defend- 
ant relating to the same subject with the li- 
bels charged in the indictment; and contended 
that they were competent to be given to the 
jury with evidence that some of them were 
indorsed in the defendant's handwriting 
with the words, "read and circulate," to 
prove, not only the evil intent of the defend- 
ant in publishing the libellous paper charged 
in the first count, but as evidence of the pub- 
lication, by the defendant, of the paper char- 
ged as a libel in the second count. He con- 
tended also that the pamphlets themselves 
purporting, upon their title page, to be print- 
ed and published in New York, are evidence 
of their own publication, and that it is only 
necessary to prove a copy to have been found 
in the defendant's possession, with the 
words, "read and circulate" indorsed thereon 
by the defendant to charge him with the pub- 
lication of them here. 

THE COURT was of opinion that the 
printing and publishing of these pamphlets, 
in New York, is not evidence of their publi- 
cation here, so as to fix upon the defendant 
here such a knowledge of their publication 
as to make his possession alone, even with 
the words "read and circulate" written upon 
them, evidence of the publication of them, 
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by him, here. That, in order to show the 
evil intent with which the defendant pub- 
lished the paper charged in the first count, 
it is not competent for the United States to 
give, in evidence to the jury, other unpub- 
lished papers or pamphlets, found in the de- 
fendant's possession, unless accompanied by 
evidence of some acknowledgment or admis- 
sion by the defendant that he knew and ap- 
proved their contents. That the evidence 
did not appear to the court to justify the in- 
ference that the defendant knew and ap- 
proved the contents of those pamphlets, un- 
less it can be connected with evidence that 
they were of the same nature with those 
which he had been a subscriber for. 

The attorney for the United States then gave 
evidence tending to show that the defendant 
had been a subscriber for the "Emancipator;" 
and the court permitted the attorney of the 
United States to give in evidence several 
numbers of that paper, as containing the 
sentiments alluded to by the defendant, as 
those which he approved, to show the evil 
intent with which he published the libel 
charged in the first count; but confined him 
to the reading of the sentiments contained in 
the "Emancipator" itself; and refused to 
permit him to read to the jury the publica- 
tions advertised for sale by the secretary of 
the Anti-Slavery Society, in the Emancipator, 
although evidence had been given tending to 
prove that the defendant was a member of 
that society. 

The attorney of the United States then be- 
ing about to offer evidence in support of the 
third count; the counsel of the defendant 
objected that the count was so vague, un- 
certain, and imperfect, that the court ought 
not to permit evidence to be given in sup- 
port of it; and the counsel on both sides 
agreed that the court should now consider 
the question as if upon a motion to quash 
that count. 

Mr. Key, for the United States, and in sup- 
port of the indictment, cited the precedents 
in 2 Chit. 45, 47, and 48. 

The defendant's counsel cited 3 Chit. 901, 
903, 904; 1 Russ. 210. 

THE COURT (MORSELL, Circuit Judge, 
contra) permitted evidence to be given upon 
the third count, without prejudice to a mo- 
tion in arrest of judgment upon that count, 
if the verdict should be against the defend- 
ant. 

On the part of the defendant, it was then 
urged that the papers, found upon the de- 
fendant, had been illegally seized under pre- 
tence of an unlawful warrant commanding the 
officer, to whom it was directed, to arrest the 
defendant, and to search for and seize any 
incendiary pamphlets or papers which should 
be found in the defendant's possession, and 
bring them, with the defendant, before the 
justices who issued the warrant, and that 
therefore the pamphlets and papers so found 
are not admissible an evidence to the jury. 
Upon that point the defendant's counsel cited 



Entick v. Carrington, 2 Wils. 275, 282, 291 ; 
State Trials, 1052, 1063; Lord Chief Justice 
Lee's Opinion; and St. 7 & 8 Geo. IV. c. 29, 
§ 63. 

Mr. Key, for the United States, contended, 
that if the warrant was illegal, (which he 
did not admit,) yet the fact that the libels 
were found upon him, may be given in evi- 
dence, in the same manner as you may, upon 
an indictment for counterfeiting coin, prove 
that the defendant was found in possession 
of the instruments and implements of coin- 
ing; or upon an indictment for burglary, give 
evidence of false keys, &e. 

THE COURT was of opinion that the 
seizure of the papers, even if illegal, cannot 
prevent the United States from giving, in 
evidence, the fact that the defendant had in 
his possession some of the libels charged in 
the indictment, and of the publication of 
which, in this district, evidence shall have 
been given. 

The attorney for the United States having 
offered evidence tending to show that the li- 
bel charged in the second count, and one 
of those charged in the third count, had been 
published in this county, offered to prove that 
printed copies of the same were found in the 
possession of the defendant, at the time of his 
arrest, with the words ''read and circulate," 
written by the defendant, upon some of them. 

The counsel for the defendant, contended, 
that, if, in any case, the possession of a copy 
of a libel is evidence of a publication by the 
possessor, it must be a written copy of a 
known published libel. 1 Hawk. P. 6. e. 73, 
§ 13; 1 Vent. 31; Rex v. Pitton, 2 Keb. 502; 
Rex v. Beare, 2 Salk. 418, Carth. 409, and 1 
Ld. Raym. 414; Want's Case, Moore, 627; 1 
Russ. 235; Barrow v. Lewellin, Hob. 62; 2 
Saund. PL & Ev. 209; Burdett's Case, 4 Barn. 
& Aid. 135; Starkie, 419; 12 Vin. Abr. 239. 

The attorney of the United States, in reply, 
cited Starkie, Ev. pt. 4, pp. 849, 871, 875; 3 
,Chit. 875c; 1 Russ. 235; 12 Vin. Abr. tit. 
"Evidence," T, b, 61. 

THE COURT permitted the United States 
to give evidence to the jury, that the defend- 
ant was found in possession of printed copies 
of the libel charged in the second count, and 
of one of those charged in the third count; of 
the publication of which, in this district, some 
evidence had been given. 

The attorney for the United States then 
offered, in evidence, the pamphlets containing 
the pictures, which were charged as libellous, 
in the third count. 

THE COURT permitted the pictures to be 
given in evidence, and shown to the jury, 
but refused to suffer the pamphlets, attached 
to the pictures, to be read to the jury by the 
attorney of the United States, as no part but 
the pictures was charged as libels in that 
count. 

The attorney of the United States then of- 
fered to read to the jury the pamphlets at- 
tached to the pictures, to show the evil intent 
with which the pictures were published. 
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THE COURT said, that if the matter now 
proposed to he read, is not charged in the in- 
dictment, and would he, of itself, a substan- 
tive lihel, and therefore indictahle, it cannot 
he given in evidence. 

The attorney for the United States offered 
to examine, as a witness, one John Colclazer, 
a colored man, horn of a white woman. 

The counsel for the defendant objected. 

But THE COURT (THRUSTON, Circuit 
Judge, contri) overruled the objection, and 
the witness was sworn and examined. 

The evidence being closed, Mr. Carlisle, 
who opened the argument to the jury, on be- 
half of the prosecution, was about to read 
some parts of the pamphlets containing the 
libellous matter charged in the indictment, 
which parts had not been read in the open- 
ing of the evidence. 

The defendant's counsel objected to any- 
thing being read in argument, to the jury, 
which had not been read when the pamphlets 
were offered in evidence. 

But THE COURT overruled the objection, 
and said that the United States had not only 
the right, but were bound, to give in evidence 
the whole of the publication which contains 
the libellous matter charged; and either par- 
ty has a right to read any part of it, perti- 
nent to the issue. 

Verdict, not guilty. 

[See Case No. 3,350.] 
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Case No. 14,887. 

UNITED STATES v. CRANE. 

[3 Cliff. 211.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1868. 

Bankruptcy— Indictment fok Fraudulent Con- 
cealment of Property. 

1. Under section 44 of the bankrupt act of 
March, 1867 [14 Stat 539], it was objected to an 
indictment that it did not sufficiently allege that 
the accused had attempted to account for certain 
of his property by fictitious losses, and that he 
had secreted and concealed certain portions of 
his property, after the commencement of pro- 
ceedings in bankruptcy. The indictment alleged 
that the defendant was lawfully adjudged a 
bankrupt; that after commencement of proceed- 
ings in bankruptcy he was required by the dis- 
trict court to submit to' examination on oath as 
to the disposal and condition of his property; that 
such examination was held; that the bankrupt 
was sworn to make true answers; and that he at- 
tempted to account for a certain item of proper- 
ty, with intent to defraud his creditors, by a 
fictitious loss. Held, that the objection as to the 
sufficiency of the allegation could not be sustain- 
ed. 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

25FED.OAS. — 44 



(Case No. 14,887) XL S. v. CRANE 

2. Section 38 of the act provides that the filing 
of a petition for adjudication in bankruptcy, ei- 
ther by the debtor or by a creditor, upon which 
an order may De issued by the court or by the 
register, shall be deemed the commencement of 
proceedings in bankruptcy. 

3. An averment in the indictment that the 
defendant was lawfully adjudged a bankrupt was 
sufficient to admit the record. 

4. Such an averment is only a preliminary al- 
legation to let in the record of the examination, 
which is itself a proceeding in bankruptcy. 

5. The objection that the averment of a con- 
clusion is insufficient is not applicable to the one 
in this case, which was only essential to lay the 
foundation for the admission of the record to 
which it refers. 

6. If this were not so, then it would be neces- 
sary to set out the whole record in the indict- 
ment. 

7. Where in aa indictment it was alleged in 
substance that the property falsely accounted for 
belonged to the bankrupt and was assignable un- 
der the bankrupt act, held, that such averment 
was equivalent to charging that the property was 
that of the defendant. 

Motion in arrest of judgment. Indictment 
under section 44 of the bankrupt act of 
March 2, 1867, charging the defendant [John 
Crane] with attempting to account for a cer- 
tain part of his property by fictitious losses, 
and for secreting certain of his property aft- 
er the commencement of proceedings in 
bankruptcy. 

The following causes were assigned: 
First. It is not alleged, nor does it appear in 
either count of said indictment, that he has 
committed an offence of which this court 
has jurisdiction. Second. It is not alleged, 
and it does not appear, that the omissions 
charged in the first count of the indictment, 
or that the attempt to account for fifteen 
thousand six hundred and eighty-three dol- 
lars by a fictitious loss thereof charged in 
the second count, or that the concealment 
charged in the third and last count, was aft- 
er the commencement of proceedings in 
bankruptcy. Third. It is not alleged, and it 
does not appear, that the omission or either 
of the acts with which he is charged in said 
indictment was after the commencement of 
legal proceedings in bankruptcy. Fourth. If 
the second counts be, in other respects, suffi- 
cient, it is not alleged that the sum of fifteen 
thousand six hundred and eighty-three dol- 
lars was the property of him, the said 
Crane. Fifth. The said indictment and each 
and all the counts thereof are otherwise de- 
fective and insufficient to support or war- 
rant a judgment against him. 

G. S. Hillard, TJ. S. Atty. 
H. W. Paine and H, W. Muzzey, for de- 
fendant. 

CLIFFORD, Circuit Justice. The indict- 
ment is founded upon the forty-fourth sec- 
tion of the act of congress of the second of 
March, 1867, entitled "An act to establish a 
uniform system of bankruptcy throughout 
the United States" (14 Stat 539). 

By that section it is provided, among oth- 
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er things, "that if any debtor or bankrupt 
shall, after the commencement of proceed- 
ings in bankruptcy, secrete or conceal any 
property belonging to his estate * * * 
with intent to prevent it from coming into 
the possession of the assignee in bankrupt- 
cy, * * * or shall, with intent to defraud, 
wilfully and fraudulently conceal from his 
assignee or omit from his schedule any 
property or effects whatsoever, * * * or 
shall attempt to account for any of his prop- 
erty by fictitious losses or expenses, * * * 
he shall be deemed guilty of a misdemeanor," 
etc. 14 Stat. 539. 

The charge in the first count of the indict- 
ment is that the defendant at Boston on 
the 19th of February, 18G8, wilfully and 
fraudulently, and with intent to defraud his 
-creditors, did omit from the schedule an- 
nexed to his petition in bankruptcy, purport- 
ing to contain an inventory of all his estate, 
real and personal, a large part of his per- 
sonal property, assignable under said act, 
to wit, thirty thousand dollars in money, to- 
gether with a lar^e amount of goods and 
chattels. 

The second count is drawn upon that 
clause of the same section which makes it 
an offence to attempt to account for any of 
his property by fictitious losses or expenses, 
as is more fully set forth in the indictment. 

The third count is drawn on that clause of 
the section which provides for the punish- 
ment of any such debtor or bankrupt, who, 
after the commencement of proceedings in 
bankruptcy, secretes or conceals any prop- 
erty belonging to his estate, with intent to 
prevent it from coming into the possession 
of the assignee in bankruptcy. 

Motions in arrest of judgment in criminal 
cases are addressed to the entire indictment, 
so that in cases where the indictment con- 
tains more than one count, if any one of the 
counts is good, the motion must be denied. 

Strong doubts are entertained whether the 
first count can be supported; but it is un- 
necessary to decide the point, as the court 
is of the opinion that the allegations of the 
second and third counts are sufficient. 

Special consideration need not be bestowed 
upon the first cause assigned in the motion, 
as the supposed objections therein specified 
are more definitely set forth in the second 
and third causes, and those two causes may 
be considered together. 

The precise import of the objection is that 
the counts, or either of them, do not show 
definite and sufficient allegations; that the 
several supposed criminal acts therein im- 
puted to the defendant were done and com- 
mitted by him after the commencement of 
the proceedings in bankruptcy. 

The argument is, that the allegation that 
the proceedings in bankruptcy were pre- 
viously commenced is essential in the indict- 
ment, because the acts imputed to the de- 
fendant were not criminal unless they were 
done and committed after those proceed- 



ings were commenced; and it is doubtless 
true that the proposition is well founded. 
Suppose that to be so, still the inquiry re- 
mains whether the allegations as made are 
sufficient. 

The substance of the allegations of the 
second count upon that subject is, that the 
defendant, on his own petition, filed in said 
district court on the 19th of February, 186S, 
was lawfully adjudged a bankrupt, and aft- 
er the commencement of proceedings in 
bankruptcy in the said case, he was re- 
quired by the said district court to attend 
and submit to an examination on oath upon 
all matters relating to the disposal and con- 
dition of his property, and that he did sub- 
mit to such examination in pursuance of 
such requirements, and was then and there 
duly sworn to make true answers to such 
questions as should be propounded to him in 
reference to the disposal of his property and 
estate. Such is the substance of the allega- 
tion in respect to the commencement of the 
proceedings; but the grand jury go on to 
allege that he was then and there inquired 
of as to the disposal of fifteen thousand 
six hundred and eighty-three dollars pre- 
viously received by him on a certain day, 
therein specified; and the averment is, that 
he then and there, with intent to defraud 
his creditors, falsely and fraudulently at- 
tempted to account for that sum by a ficti- 
tious loss of the same, as therein more fully 
set forth and alleged. The direct provision 
of the thirty-eighth section is, that the filing 
of a petition for adjudication in bankruptcy, 
either by a debtor in his own behalf or by 
any creditor against a debtor, upon which 
an order may be issued by the court or by 
a register in the manner provided in sec- 
tion four, shall be deemed and taken to be 
the commencement of proceedings in bank- 
ruptcy under that act. 14 Stat. 3o. Doubt 
cannot be entertained that the averment 
that the defendant was lawfully adjudged 
a bankrupt, as therein alleged, was suffi- 
cient to admit the record, or an exemplified 
copy thereof, in evidence; and inasmuch as 
the act alleged could not be proved in any 
other way, the court is of the opinion that 
the allegation in the form pleaded is suffi- 
cient Taken in any point of view, it is 
only a preliminary allegation, to let in the 
record of the examination of the bankrupt, 
which is itself a proceeding in bankruptcy. 

An averment of a conclusion is said to be 
insufficient; but the rule has many excep- 
tions, and cannot properly be applied to an 
allegation like the one under consideration, 
which is only essential as laying the founda- 
tion for the admission of the record to which 
it refers. Unless that be the rule in this 
case, then it was necessary to set out the 
whole record, which cannot be admitted, 
as it would require unnecessary complexity 
in indictments under this act of congress 
without any possible advantage to the ac- 
cused. Objection was not made to the ad- 
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missibility of the record, under this allega- 
tion, and certainly, where it was received 
in evidence, every right of the accused was 
as effectually protected as if the record had 
been copied into the indictment. 

Suffice it to say, without entering more in- 
to detail, that the court is of the opinion that 
neither the second nor the third cause as- 
signed in support of the motion is well 
founded, whether applied to the second or 
third count. 

The ground assumed in the fourth cause 
assigned is, that it is not alleged in the 
second count that the money therein de- 
scribed was the property of the defendant. 
But it is therein alleged, in substance and 
effect, that the money belonged to him, and 
was assignable under the bankrupt act. 

Motion overruled. Judgment on the ver- 
dict 



Case Mb. 14,888. 

UNITED STATES v. CRANE. 

[4 McLean, 317.] i 

Circuit Court, D. Ohio. Nov. Term, 1S47. 

Criminal Law — Accessory — Effect of Acquit- 
tal of Principal. 

1. When an individual is charged as accessory, 
he may, under the statute, be tried and convict- 
ed, if the principal can not be found. 

[Cited in Stockwell v. U. S., 13 Wall. (SO tJ. 
S.) 559.] 

2. But when the principal has been tried and 
acquitted, on the charges, on which another is 
indicted as accessory, the person charged as ac- 
cessory will be discharged on motion. 

[This was an indictment against Joel W. 
Crane, charging him with knowingly and 
willfully receiving and secreting stolen mail.] 

Bartley, U. S. Dist Atty. 
Ewing & Swayne, for defendant. 

OPINION OF THE COURT. The defend- 
ant is indicted, as accessory under the 45th 
section of the post office act [of 1825 (4 
Stat. 114)], which declares, "that if any per- 
son shall buy, receive or conceal, or aid in 
buying, receiving or concealing any article 
mentioned in the 21st section of the act, 
knowing the same to have been stolen from 
the mail of the United States, shall be pun- 
ished on conviction, etc. And such person 
so offending, may be tried and convicted 
without the principal offender being first 
tried, provided he has fled from justice and 
can not be put upon his trial." The prin- 
cipal offender was convicted on the first, 
second and fifth counts of the indictments 
found against him. "The first count char- 
ged him with stealing the mail; the second 
count contained the same charge, somewhat 
varied, and the fifth count charged the de- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



fendant with stealing the mail containing 
sundry letters and packets." The indict- 
ment against Pettis, the principal, contained 
sis counts, and the jury found him guilty on 
three counts and not guilty on the other 
three. In the third count he was charged 
with stealing the mail, containing fifty let- 
ters. The fourth charged him with steal- 
ing the mail containing sundry articles of 
great value, to wit, of the value of five hun- 
dred dollars, the particular description of 
which, being to the jurors unknown. Also 
containing sundry bank notes of great value, 
being to the jurors unknown. Also contain- 
ing sundry bank notes of great value, to wit, 
of the value of five hundred dollars, the par- 
ticular description of which being to the 
jurors unknown. Also containing bank 
notes specified of the value of thirty-five dol- 
lars. The sixth count charged him with rip- 
ping, cutting, etc., the mail bag. There are 
three counts against the defendant as acces- 
sory. The first count is abandoned. The 
second count charges that Pettis stole the 
mail of the United States of great value, to 
wit, of the value of five thousand dollars; 
and that the defendant Crane then and there 
well knowing, that the said Pettis had stolen 
the said mail as aforesaid, did knowingly 
and feloniously afford and furnish comfort 
and assistance to the said Pettis, by keep- 
ing and secreting the said last mentioned 
money for the said Pettis, etc. The third 
count charges Pettis with stealing the mail, 
of the value Qf five hundred dollars and con- 
taining letters inclosing a large quantity of 
bank notes, to wit, five thousand dollars 
which were received and secreted hj the de- 
fendant Crane. 

A motion is made to discharge the defend- 
ant on the ground that Pettis, his principal, 
was found not guilty on the counts against 
him for stealing the mail containing bank 
notes, etc. 

1. There seems to be no objection against ' 
hearing this motion, as it presents only a 
question of law arising from facts of record. 

2. The offense charged against Crane is un- 
der the statute; but it is governed by the 
same principles as the offense at common 
law, except that if the principal can not be 
found, the accessory may be convicted. 

3. If the principal be acquitted, the acces- 
sory must be discharged. 

4. The principal must be convicted, if 
found, of the thing which the accessory is 
charged with concealing. 

5. If the accessory be charged with steal- 
ing bank notes, the principal must be con- 
victed of stealing, from the mail, bank notes. 

6. It is not sufficient to show, that he did' 
in fact steal them, but, if found, he must be 
convicted of stealing them, before the ac- 
cessory can be punished. 1 Chit Cr. Law 
213; Hale, P. C. 623. 

The defendant is discharged. 
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Case TTo. 14,889. 

UNITED STATES v. CRANSTON et al. 

[3 Cranch, O. C. 289.] i 

Circuit Court, District of Columbia. April 
Term, 182S. 

Constable— Sureties on Bond— Monet 
Collected. 
The sureties in a constable's bond are not lia- 
ble for money collected by the constable without 
legal process. 

Debt upon a constable's bond. The breach 
assigned was that the creditor, A. B., for 
whose use this suit was brought, had put a 
note into the hands of Cranston, the consta- 
ble, to collect; that he collected the money, 
and refused to pay it over to the creditor. 
It appeared that he collected it without legal 
process. 

Mr. Mason, for defendants, denied that they 
were liable upon their bond for the money 
thus collected. 

Mr. Wise, for plaintiff, and Mr. Mason, for 
defendants, submitted the question to the 
court without argument. 

And THE COURT (THRUSTON, Circuit 
Judge, absent), said that the defendant (the 
constable) was not liable upon his official 
bond for this money, although he gave a re- 
ceipt, as constable, for the note. His official 
duty only commences when he has legal pro- 
cess; and he is only liable officially, for mon- 
ey officially collected, that is, upon legal pro- 
cess. 
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UNITED STATES v. CRAWFORD et al. 



[1 N. Y. Leg. Obs. 388.] 
Circuit Court, S. D. New York. 



1843. 



Criminal Practice— Arkest op Judgment— Sea- 
men— Indictment for Mutiny and Revolt. 

1. Where the ciew of an American vessel sail- 
ing on a whaling voyage were convicted for en- 
deavoring to make a mutiny and revolt, and no 
objection en the trial of the prisoners was made, 
that no proof had been adduced in support of the 
averment in the indictment that the Southern 
district of New York was the district court in 
which the prisoners were first brought and ap- 
prehended, held, that although such objection 
might have availed on the trial, it was too late 
on a motion in arrest of judgment. 

2. The constitution of the United States gave 
congress the power to punish for misdemeanors. 

3. The character of the vessel must be proved 
to be an American vessel, and the title of the 
ship may he proved by parol. 

4. The names of the grand jurors did not ap- 
pear in the indictment itself. 

5. Persons who were not citizens of the Unit- 
ed States, and had enlisted on board of an Ameri- 
can vessel, could not be punished for disobedience 
of orders in the absence of a treaty with the gov- 
ernment to which they belonged, unless such act 
of disobedience amount to a violation of the law 
of nations. 

This was an indictment against [JOewis 
Crawford and others] certain seamen compos- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



ing a part of the crew of the American ship 
called "The Clifford Wayne," which sailed on 
a whaling voyage to the South Atlantic Ocean 
from the port of New Bedford in Massachu- 
setts. The offence charged, was for endeav- 
oring to make a mutiny and revolt on board of 
said ship on the high seas on said voyage. 
The vessel, after being at sea for nine montlis. 
returned to the port of New Bedford with a 
part of the disobedient crew, and the re- 
mainder, being the prisoners, had been taken 
out at Buenos Ayres, and sent home in a ship 
of war to the United States. The prisoners, 
on being arraigned, severally pleaded not 
guilty. Upon the trial before the learned dis- 
trict judge, on the evidence of the master and 
officers of the vessel, they were convicted. 

Mr. Nash, for prisoners, now moved to ar- 
rest the judgment on the following grotinds: 

1. That no proof on the trial had been ad- 
duced in support of the averment in the in- 
dictment, that the Southern district of New 
York in the Second circuit was the district 
and circuit in which the defendants were first 
brought and apprehended ; that such fact 
was necessary to give the court jurisdiction. 
The learned counsel referred to the act of con- 
gress of March 3, 1825, § 14,— Gard. Dig. p. 
754 [4 Stat 118]; and he contended that the 
aver/ment of that fact ought to have been 
proved on the trial; U. S. v. Tillotson [Case 
No. 16,524]; 1 Kent, Comm. 344; Bingham v. 
Cabot, 3- Dall. [3 U. S.] 382; Starkie, Cr. PI. 
278, 279; 3 Starkie, Ev. 1552, note; Doug. 665; 
5 E. C. L. 180; 12 East, 452; 1 Brod. & B. 538; 
1 Esp. 302; 5 Wheat. [IS U. S.] 14, 15, Append.; 
Pet Cond. R. 587; 1 Chit PL 319, 320; Peake, 
119; Gres. Eq. Ev. 172; Halst Ev. 169; 2 
Bibb, 4, 26; Starkie, Cr. PI. p. 13, note 6; 
East, P. C. 469; 2 How. State Tr. 200; Cromp. 
Jur. Cts. 4, 61; Rose Cr. Ev. 84, 85. 

2. That the constitution of the United States 
(article 9, § 8) gave congress the power to de- 
fine and punish piracies and felonies commit- 
ted on the high seas, and offences against the 
law of nations, and the old confederation gave 
congress the power of appointing courts for 
the trial of piracies and felonies committed on 
the high seas; but there was nothing in either 
of those instruments to punish misdemeanors, 
and the prisoners in this case having been in- 
dicted under the act of March 3d, 1835, § 2 [4 
Stat. 776], were accused only- of committing a 
misdemeanor. The indictment therefore ought 
to be quashed. The Exchange, 7 Cranch [11 
U. S.] 116; 1 Kent, Comm. 355, 333; [U. S. v. 
Wiltberger] 5 Wheat. [18 U. S.] 97, 105. 

3. That no proof on the trial had been ad- 
duced in support of the averment contained in 
the indictment, that the offence was commit- 
ted on board of an American vessel. That as 
the United States had not jurisdiction of of- 
fences committed on board foreign ships, such 
averment in the indictment became necessary, 
and being necessary it should have been prov- 
ed. U. S. v. Robins [Case No. 16,175]; 1 
Chit. PI. 320; Gres. Eq. Ev. 172; 1 Story's 
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Laws, 268 [1 Stat. 287]; 2 Phil. Ins. 37; Ohl 
v. Eagle Ins. Co. [Case No. 10,472]; Rose. Cr. 
Ev. 3; Tayloe v. Riggs, 1 Pet. [26 TJ. S.] 590; 
1 Starkie, Ev. 437; 1 Chit. Cr. Law, 566, 567; 
Rose. Cr. Ev. 221; Catlett v. Pacific Ins. Co. 
[Case No. 2,517]; 2 Ld. Raym. 15, 35; Russ. 
Crimes, 14, 95. 

4. That the names of the grand jurors who 
found the indictment did not appear in the 
indictment. That such omission was fatal, 
inasmuch as the courts of the United States 
in the absence of their own rules were hound 
by the practice of the king's bench in Eng- 
land. 1 Kent, Comm. 341, 342; Precedents 
of Indictments in the Crown Circuit Compan- 
ion, 4 Dallas' Rep., title "Indictment;" [Rob- 
inson v. Campbell] 3 Wheat. [16 TJ. S.] 212; 
[Elmendorf v.Taylor] 10 Wheat. [23 U. S.] 159; 
Hall, P. C. 167; [Case No.' 14,692a]. 

5. That the indictment ought to have aver- 
red, and proof ought to have been adduced on 
the trial in support of that averment, that the 
prisoners were citizens of the United States. 
For the want of such averment and proof, the 
indictment is bad; 2 Story's Laws U. S. 1302 
[4 Stat. 809]; Rose. Cr. Ev. 23, 221, 228; [Tay- 
loe v. Riggs] 1 Pet. [26 U. S.] 596; 1 Starkie, 
Ev. 437; 1 Chit. Cr. Law, 566; 567; 17 Mass. 
258. 

6. That the shipping articles between the 
master and the prisoners ought to have been 
introduced on the trial to show that the voy- 
age or term of time for which the crew ship- 
ped had not expired at the time of the alleged 
mutiny. Gord. Dig. arts. 14, 70; [U. S, v. 
Gooding] 12 Wheat. [25 U. S.] 471; Rose. Cr. 
Ev. 2, 3, 228; 15 East, 244; 7 Barn. & C. 625; 
3 Barn. & C. 665; -Rose. Cr. Ev. 31. 

7. For multifariousness in the several counts 
of the indictment Cowp. 675. 

The district attorney, for the United States, 
relied on the following points: 

1. That the prisoners having been indicted 
and tried in the Southern district of New 
York, the court would presume after verdict 
that this district and circuit was the one in 
which the prisoners were first apprehended 
and brought. 

2. That congress had passed laws repeatedly 
to punish misdemeanors, and he denied the 
right of the judges at the assizes to disregard 
the acts of congress. 

3. That the presumption of law was that the 
offence was committed on board of an Amer- 
ican vessel, and as the prisoners had not call- 
ed for the proof of the character of the vessel, 
the court might presume that the offence was 
committed as charged in the indictment. 

4. That the state court practice was to omit 
the names of the grand jurors in the indict- 
ment, that this ought to be the rule in the 
present case. (BY THE COURT. We do noi, 
admit that the state courts' practice is to 
govern where it conflicts with the practice 
of the court of king's bench in England.) 

See Rule 7, Sup. Ct. U. S. 

5th. That it was not necessary that the 



(Case No. 14,890) U. S. v. CRAWFORD 

prisoners should have been citizens of the 
United States, inasmuch as had they enlisted 
on board of an American vessel they would 
be bound by the laws of the United States. 

6th. That inasmuch as the prisoners had 
not set up in their defence, that the voyage 
was not ended, the court would presume that 
the prisoners were not entitled to their dis- 
charge. 

7th. That the several counts were not mul- 
tifarious. 

Before THOMPSON, Circuit Justice, and 
BETTS, District Judge. • 

THOMPSON, Circuit Justice. This is a 
case involving many serious and important 
questions. It appears that the prisoners, 
after having cruised for whales in the South- 
ern Atlantic Ocean for several months and 
taken little or nothing, a large part of them 
became dissatisfied, and alleged that they 
had shipped for only one season, and refused 
to go into the high southern latitudes and 
Indian Ocean for whales, inasmuch as they 
did not know where the voyage might end; 
that the master found them disobedient, un- 
willing to proceed further; and that after 
the crew had refused to continue the voyage, 
he put back to Buenos Ayres, where the 
prisoners were taken out of the vessel. The 
master then, after sending home the prison- 
ers to New York in an American ship of war, 
proceeded to return to New Bedford, where 
the crew were re-shipped and others substi- 
tuted in the stead of those who refused to 
do duty. 

As to the first point we admitted the rule 
to be as laid down by the defendants' coun- 
sel, but inasmuch as the objection was not 
made at the trial, the prisoners must be 
deemed to have assented to the truth of the 
averment in the indictment, and this was all 
that was necessary to convict the prisoners, 
and the jury were therefore warranted in 
finding the defendants guilty. 

With respect to the second point, the con- 
stitution of the United States and the ar- 
ticles of the confederation, both contain pro- 
visions to punish piracies and felonies com- 
mitted on the high- seas, and the new con- 
stitution has gone further, and added offences 
against the law of nations. Now we are of 
opinion that it was an offence against the 
law of nations for a crew of a vessel to dis- 
obey orders of the master, and to endeavor 
to commit a mutiny and revolt on board of a 
vessel. Although there is no express adjudi- 
cation on this subject, we think that in this 
case the offences charged in the indictment 
were within the terms of the constitution. 
The congress of the United States on various 
occasions have passed laws in regard to mis- 
demeanors, and it would be calling upon the 
court to say at the assizes that the acts of 
congress for a long series of years have been 
unconstitutional. It is too much to ask this 
court at the circuit to say that such acts have 
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been unconstitutional, inasmuch as the su- 
preme court has never yet directly passed 
upon this question. 

As to the third point, there can he no doubt 
that the character of the vessel must be 
proved to be American, and this court would 
not take jurisdiction of offences committed 
on board of foreign ships. The jury must 
have been satisfied on this point, or they 
would not have been warranted in finding a 
verdict against the prisoners. The vessel was 
proved to have cleared and sailed from an 
American port, to wit, New Bedford, in Mass- 
achusetts, on a whaling voyage, and to have 
returned there after the voyage was broken 
up, and the jury might reasonably infer that 
she was an American vessel. We have previ- 
ously held that the title to a ship might be 
proved by parol, without production of writ- 
ten documents of its ownership. Whether 
the court was right or wrong on this point, 
we adhere to the decision already given until 
over-ruled by the supreme court of the Unit- 
ed States. 

As to the fourth point, many precedents 
showed that the names of the grand jurors 
who found the indictment appeared in the 
caption of it, and the case in 3 Dall. [3 U. S.] 
382 [Bingham v. Cabot], appears to be an 
authority in favor of the defendants, but we 
are not satisfied that this .was the settled 
practice in all cases in the long's bench or 
at the assizes in England. The state court 
practice in the state of New York has for a 
long time been different. The indictment 
and the caption appear to be regarded as two 
distinct instruments in practice. There is no 
doubt that on a certiorari from an inferior 
court to a superior one, the names of the 
grand jurors, as well as of all the officers of 
the court, and the court itself, must be sent 
up in the record, but we are disposed to hold 
that the names of the grand jurors need not 
appear in the indictment itself; at least, this 
being an unsettled question, we rule that this 
indictment is sufficient. 

With regard to the fifth point, it is not 
clear that persons who were not citizens of 
the United States, and enlisted on board of 
American vessels, could not be punished for 
disobedience of orders or other acts of felony 
and piracy: If they were pirates, they could 
clearly be punished as such by the laws of 
nations, let them be citizens of what country 
they might. Besides, there was no proof m 
this case but that the whole of the defend- 
ants were not citizens of the United States. 
If they were, they could clearly be punished. 
If they were citizens of Great Britain, then 
the act of congress did not apply, inasmuch 
as we had no treaty with Great Britain, 
which prohibited their seamen or our sea- 
men from being employed on board of ves- 
sels in each other's service. See Act March 
3d, 1813, § 10. 

With reference to the sixth point, the ship- 
ping articles were the usual instruments of 



contracts between the master and his crew 
to the voyage, and were required by the acts 
of congress for foreign voyages, and for voy- 
ages other than to an adjacent state. The 
defendants had not called for the shipping 
articles on the trial. The master clearly 
would not be authorized to force the defend- 
ants to go on a new voyage when the old 
one had ended, but it did not appear that the 
old one was finished when the revolt took 
place. We think the proof should have been 
offered by the defendants distinctly on this 
point, if this was the ground of their refusal 
to do duty. But the court had previously 
held that the voyage might be proved without 
the production of the shipping articles. 

As to the last point, we do not hold the doc- 
trine in regard to the arrest of judgment so 
strict as Lord Mansfield has in Home's Case 
[Cowp. 672]. We look to the substantial ends 
of justice, and if the defendants have not 
been fairly prejudiced by the form of the in- 
dictment, we should hold it is not enough to 
arrest the judgment, if the averments against 
the prisoners were sufficient, although there 
were several serious and grave questions 
raised by the defendants' counsel in his ar- 
gument, yet we have come to the conclusion 
to pass sentence upon the verdict. The pris- 
oners were subsequently brought into court, 
and sentenced each to six months* imprison- 
ment in the county gaol. 



Case No. 14,890a. 

UNITED STATES v. CRITTENDEN. 

[Hempst. 61.] i 

Superior Court, Territory of Arkansas. Oct., 
1828. 

Indictment— Allegation of Time— Conclusion. 

1. Indictment is quashable in which the time is 
alleged "on or about" such a day. 

2. It is also quashable for failing to conclude 
against the peace and dignity of the United 

States." 

Indictment [against Robert Crittenden] for 
sending a challenge to fight a duel. 

Before JOHNSON ESKRIDGE, BATES, 
and TRIMBLE, JJ. 

OPINION OF THE COURT. The defend- 
ant moved the court to quash the indictment, 
because the time therein stated was in the 
alternative "on or about," and because the 
indictment does not conclude "against the 
peace and dignity of the United States;" and 
the parties being heard, and full considera- 
tion thereof had, it is the opinion of the court 
that for either of the objections the indict- 
ment should Jbe quashed. 

Indictment quashed, and defendant dis- 
charged. 



* [Reported by Hon. 
Esq.] 



Samuel H. Hempstead, 
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Case K"o. 14,891. 

UNITED STATES ex rel. STANDING 
BEAR v. CROOK. 

[5 Dili. 453.3 x 

Circuit Court, D. Nebraska. 1879. 

Habeas Corpus— Right of Indian to Writ — Re- 
moval into Indian Territory — 
Consent of Indians. 

1. An Indian is a "person" within the meaning 
of the habeas corpus act, and as such is entitled 
to sue out a writ of habeas corpus in the fed- 
eral courts when it is shown that the petitioner 
is deprived of liberty under color of authority 
of the United States, or is in custody of an offi- 
cer in violation of the constitution or a law of 
the United States, or in violation of a treaty 
made in pursuance thereof. 

2. The right of expatriation is a natural, inher- 
ent, and inalienable right., and extends to the 
Indian as well as to the white race. 

[Cited in Elk v. Wilkins, 112 U. S. 120, 5 
Sup. Ct. 55.] 

3. The commissioner of Indian affairs has am- 
ple authority for removing from an Indian reser- 
vation all persons found thereon without authori- 
ty of law, or whose presence may be detrimental 
to the peace and welfare of the Indians. 

4. The military power of the government may 
be employed to effect such removal; but where 
the removal is effected, it is the duty of the troops 
to convey the persons so removed, by the most 
convenient and safe route, to the civil authorities 
of the judicial district in which the offence may 
be committed, to be proceeded against in due 
course of law. In time of peace, no authority, 
civil or military, exists for transporting Indians 
from one section of the country to another, with- 
out the consent of the Indians, nor to confine 
them to any particular reservation against their 
will; and where officers of the government at- 
tempt to do this, and arrest and hold Indians 
who are at peace with the government for the 
purpose of removing them to and confining them 
on a reservation in the Indian Territory, they 
will be released on habeas corpus. 

[Cited in Elk v. Wilkins, 112 U. S. 109, 5 
Sup. Ct. 49.] 

[This was a hearing upon return to writ 
of habeas corpus issued against George 
Crook, a brigadier general of the army of the 
United States, at the relation of Standing 
Bear and other Indians, formerly belonging 
to the Ponca tribe -of Indians.] 

A. J. Poppleton and John L. Webster, for 
relators. 

G. M. Lambertson, U. S. Atty. 

DUNDY, District Judge. During the fif- 
teen years in which I have been engaged in 
administering the laws of my country, I have 
never been called upon to hear or decide a 
case that appealed so strongly to my sym- 
pathy as the one now under consideration. 
On the one side, we have a few of the rem- 
nants of a once numerous and powerful, but 
now weak, insignificant, unlettered, and gen- 
erally despised race; on the other, we have 
the representative of one of the most power- 
ful, most enlightened, and most Christian- 
ized nations of modern times. On the one 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



side, we have the representatives of this 
wasted race coming into this national tri- 
bunal of ours, asking for justice and liberty 
to enable them to adopt our boasted civiliza- 
tion, and to pursue the arts of peace, which 
have made us great and happy as a nation; 
on the other side, we have this magnificent, 
if not magnanimous, government, resisting 
this application with the determination of 
sending these people back to the country 
which is to them less desirable than per- 
petual imprisonment in their own native 
land. But I think it is creditable to the heart 
and mind of the brave and distinguished offi- 
cer who is made respondent herein to say 
that he has no sort of sympathy in the busi- 
ness in which he is forced by his position to 
bear a part so conspicuous; and, so far as I 
am individually concerned, I think it not im- 
proper to say that, if the strongest possible 
sympathy could give the relators title to free- 
dom, they would have been restored to lib- 
erty the moment the arguments in their be- 
half were closed. No examination or further 
thought would then have been necessary or 
expedient. But in a country where liberty is 
regulated by law, something more satisfac- 
tory and enduring than mere sympathy must 
furnish and constitute the rule and basis of 
judicial action. It follows that this ease must 
be examined and decided on principles of 
law, and that unless the relators are entitled 
to their discharge under the constitution or 
laws of the United States, or some treaty 
made pursuant thereto, they must be re- 
manded to the custody of the officer who 
caused their arrest, to be returned to the In- 
dian Territory, which they left without the 
consent of the government. 

On the Sth of April, 1879, the relators, 
Standing Bear and twenty-five others, dur- 
ing the session of the court held at that time 
at Jjincoln, presented their petition, duly veri- 
fied, praying for the allowance of a writ of 
habeas corpus and their final discharge from 
custody thereunder. 

The petition alleges, in substance, that the 
relators are Indians who have formerly be- 
longed to the Ponca tribe of Indians, now 
located in the Indian Territory; that they had 
some time previously withdrawn from the 
tribe, and completely severed their tribal re- 
lations therewith, and had adopted the gen- 
eral habits of the whites, and were then en- 
deavoring to maintain themselves by their 
own exertions, and without aid or assistance 
from the general government; that whilst 
they -were thus engaged, and without being 
guilty of violating any of the laws of the 
United States, they were arrested and re- 
strained of their liberty by order of the re- 
spondent, George Crook. 

The writ was issued and served on the re- 
spondent on the Sth day of April, and, the 
distance between the place where the writ 
was made returnable and the place where 
the relators were confined being more than 
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twenty miles, ten days were allotted in which 
to make return. 

On the 18th of April the writ was return- 
ed, and the authority for the arrest and de- 
tention is therein shown. The substance of 
the return to the writ, and the additional 
statement since filed, is that the relators are 
individual members of, and connected with, 
the Ponca tribe of Indians; that they had 
fled or escaped from a reservation situated 
some place within the limits of the Indian 
Territory— had departed therefrom without 
permission from the government; and, at the 
request of the secretary of the interior, the 
general of the army had issued an order 
which required the respondent to arrest and 
return the relators to their tribe in the In- 
dian Territory, and that, pursuant to the 
said order, he had caused the relators to be 
arrested on the Omaha Indian reservation, 
and that they were in his custody for the pur- 
pose of being returned to the Indian Terri- 
tory. 

It is claimed upon the one side, and denied 
upon the other, that the relators had with- 
drawn and severed, for all time, their con- 
nection with the tribe to which they be- 
longed; and upon this point alone was there 
any testimony produced by either party here- 
to. The other matters stated in the peti- 
tion and the return to the writ are conceded 
to be true; so that the questions to be de- 
termined are purely questions of law. 

On the 8th of March, 1859, a treaty was 
made by the United States with the Vonca 
tribe of Indians, by which a certain tract of 
country, north of the Niobrara river and 
west of the Missouri, was set apart for the 
permanent home of the said Indians, in which 
the government agreed to protect them dur- 
ing their good behavior. But just when, or 
how, or why, or under what circumstances, 
the Indians left their reservation in Dakota 
and went to the Indian Territory, does not 
appear. 

The district attorney very earnestly ques- 
tions the jurisdiction of the court to issue the 
writ, and to hear and determine the case 
made herein, and has supported his theory 
with an argument of great ingenuity and 
much ability. But, nevertheless, I am of the 
opinion that his premises are erroneous, and 
his conclusions, therefore, wrong and unjust. 
The great respect I entertain for that officer, 
and the very able manner in which his views 
were presented, make it necessary for me to 
give somewhat at length the reasons which 
lead me to this conclusion. 

The district attorney discussed at length 
the reasons which led to the origin of the 
writ of habeas corpus, and the character of 
the proceedings and practice in connection 
therewith in the parent country. It was 
claimed that the laws of the realm limited 
the right to sue out this writ to the free sub- 
jects of the kingdom, and that none others 
came within the benefits of such beneficent 
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laws; and, reasoning from analogy, it is 
claimed that none but American citizens are 
entitled to sue out this high prerogative writ 
in any of the federal courts. I have not ex- 
amined the English laws regulating the su- 
ing out of the writ, nor have I thought it nec- 
essary so to do. Of this I will only observe 
that if the laws of England are as they are 
claimed to be, they will appear at a disad- 
vantage when compared with our own. This 
only proves that the laws of a limited mon- 
archy are sometimes less wise and humane 
than the laws of our own republic— that 
whilst the parliament of Great Britain was 
legislating in behalf of the favored few, the 
congress of the United States was legislating 
in behalf of all mankind who come within 
our jurisdiction. 

Section 751 of the Revised Statutes de- 
clares that "the supreme court and the cir- 
cuit and district courts shall have power to 
issue writs of habeas corpus." Section 752con- 
f ers the power to issue writs on the judges of 
said courts, within their jurisdiction, and de- 
clares this to be "for the purpose of inquiry 
into the cause of restraint of liberty." Sec- 
tion 753 restricts the power, limits the juris- 
diction, and defines the cases where the writ 
may properly issue. That may be done un- 
der this section where the prisoner "is in cus- 
tody under or by color of authority of the 
United States, * * * or is in custody for 
an act done or omitted in pursuance of a 
law of the United States, * * * or in cus- 
tody in violation of the constitution or of a 
law or treaty of the United States." Thus, 
it will be seen that when a person is in cus- 
tody or deprived of his liberty under color 
of authority of the United States, or in vio- 
lation of the constitution or laws or treaties 
of the United States, the federal judges have 
jurisdiction, and the writ can properly issue. 
I take it that the true construction to be 
placed upon this act is this, that in all 
cases where federal officers, civil or military, 
have the custody and control of a person 
claimed to be unlawfully restrained of lib- 
erty, they are then restrained of liberty un- 
der color of authority of the United States, 
and the federal courts can properly proceed 
to determine the question of unlawful re- 
straint, because no other courts can properly 
do so. In the other instance, the federal 
courts and judges can properly issue the 
writ in all cases where the person is alleged 
to be in custody in violation of the con- 
stitution or a law or treaty of the United 
States. In such a case, it is wholly imma- 
terial what officer, state or federal, has cus- 
tody of the person seeking the relief. These 
relators may, be entitled to the writ in ei- 
ther case. Under the first paragraph they 
certainly are— that is, if an Indian can be 
entitled to it at all— because they are in cus- 
tody of a federal officer, under color of au- 
thority of the United States. And they may 
be entitled to the writ under the other par- 
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,agraph, before recited, for the reason, as 
they allege, that they are restrained of lib- 
erty in violation of a provision of their 
treaty, before referred to. Now, it must be 
borne in mind that the habeas corpus act 
describes applicants for the writ as "per- 
sons," or "parties," who may be entitled 
thereto. It nowhere describes them as "cit- 
izens," nor is citizenship in any way or place 
made a qualification for suing out the writ, 
,and, in the absence of express provision or 
necessary implication which would require 
the interpretation contended for by the dis- 
trict attorney, I should not feel justified in 
giving the words "person" and "party" such 
.a narrow construction. The most natural, 
and therefore most reasonable, way is to at- 
tach the same meaning to words and phrases 
when found in a statute' that is attached to 
them when and where found in general use. 
If we do so in this instance, then the ques- 
tion cannot be open to serious doubt. Web- 
ster describes a person as "a living soul; a 
self-conscious being; a moral agent; es- 
pecially a living human being; a man, 
woman, or child; an individual of the hu- 
man race." This is comprehensive enough, 
it would seem, to include even an Indian. 
In defining certain generic terms, the first 
•section of the Revised Statutes, declares that 
the word "person" includes copartnerships 
and corporations. On the whole, it seems 
to me quite evident that the comprehensive 
language used in this section is intended to 
■apply to all mankind— as well the relators as 
the more favored white race. This will be 
•doing no violence to language, or to the spirit 
■or letter of the law, nor to the intention, as 
it is believed, of the law-making power of 
the government. I must hold, then, that In- 
dians, and consequently the relators, are 
"persons," such as are described by and in- 
cluded within the laws before quoted. It is 
said, however, that this is the first instance 
on record in which an Indian has been per- 
mitted to sue out and maintain a writ of 
habeas corpus in a federal court, and there- 
fore the court must be without jurisdiction 
in the premises. This is a non sequitur. 1 
confess I do not know of another instance 
where this has been done, but 1 can also say 
that the occasion for it perhaps has never 
"before been so great. It may be that the 
Indians think it wiser and better, in the 
end, to resort to this peaceful process than 
it would be to undertake the hopeless task 
of redressing their own alleged wrongs by 
force of arms. Returning reason, and the 
sad experience of others similarly situated, 
have taught them the folly and madness of 
the arbitrament of the sword. They can 
readily see that any serious resistance on 
their part would be the signal for their ut- 
ter extermination. Have they not, then, 
-chosen the wiser part by resorting to the 
Tery tribunal erected by those they claim 
Iiave wronged and oppressed them? This, 



however, is not the tribunal of their own 
choice, but it is the only one into which 
they can lawfully go for deliverance. It 
cannot, therefore, be fairly said that because 
no Indian ever before invoked the aid of 
this writ in a federal court, the rightful 
authority to issue it does not exist Power 
and authority rightfully conferred do not 
necessarily cease to exist in consequence of 
long non-user. Though much time has 
elapsed, and many generations have passed 
away, since the passage of the original 
habeas corpus act, from which I have quot- 
ed, it will not do to say that these Indians 
cannot avail themselves of its beneficent 
provisions simply because none of their an- 
cestors ever sought relief thereunder. 

Every "person" who comes within our ju- 
risdiction, whether he be European. Asiatic, 
African, or "native to the manor born," must 
obey the laws of the United States. Every 
one who violates them incurs the penalty 
provided thereby. When a "person" is char- 
ged, in a proper way, with the commission 
of crime, we do not inquire upon the trial 
in what country the accused was born, nor 
to what sovereign or government allegiance 
is due, nor to what race he belongs. The 
questions of guilt and innocence only form 
the subjects of inquiry. An Indian, then, 
especially off from his reservation, is amen- 
able to the criminal laws of the United 
States, the same as all other persons. They 
being subject to arrest for the violation of 
our criminal laws, and being "persons" such 
as the law contemplates and includes in 
the description of parties who may sue out 
the writ, it would indeed be a sad commen- 
tary on the justice and impartiality of our 
laws to hold that Indians, though natives of 
our own country, cannot test the validity of 
an alleged illegal imprisonment in this man- 
ner, as well as a subject of a foreign gov- 
ernment who may happen to be sojourning 
in this country, but owing it no sort of al- 
legiance. I cannot doubt that congress in- 
tended to give to every person who might 
be unlawfully restrained of liberty under 
color of authority of the United States, the 
right to the writ and a discharge thereon. 
I conclude, then, that, so far as the issuing 
of the writ is concerned, it was properly is- 
sued, and that the relators are within the 
jurisdiction conferred by the habeas corpus 
act. 

A question of much greater importance re- 
mains for consideration, which, when de- 
termined, will be decisive of this whole con- 
troversy. This relates to the right of the 
government to arrest and hold the relators 
for a time, for the purp >se of being returned 
to a point in the Indian Territory from 
which it is alleged the Indians escaped. I 
am not vain enough to think that I can do 
full justice to a question like the one under 
consideration. But. as the matter furnishes 
so much valuable material for discussion, 
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and so much food for reflection, I shall try- 
to present it as viewed from my own stand- 
point, without reference to consequences or 
. criticisms, which, though not specially in- 
vited, will he sure to follow. 

A review of the policy of the government 
adopted in its dealings with the friendly tribe 
of Poncas, to which the relators at one time 
belonged, seems not only appropriate, but al- 
most indispensable to a correct understanding 
of this controversy. The Ponca Indians have 
been at peace with the government, and have 
remained the steadfast friends of the whites, 
for many years. They lived peaceably upon 
the land and in the country they claimed and 
called their own. 

On the 12th of March, 1858, they made a 
treaty with the United States, hy which they 
ceded all claims to lands, except the follow- 
ing tract: "Beginning at a point on the Nio- 
brara river, and running due north so as to 
intersect the Ponca river twenty-five miles 
from its mouth; thence from said point of in- 
tersection up and along the Ponca river twen- 
ty miles; thence due south to the Niobrara 
river; and thence down and along said river 
to the place of beginning; which tract is here- 
by reserved for the future homes of said In- 
dians." In consideration of this cession, the 
government agreed "to protect the Poncas in 
the possession of the tract of land reserved 
for their future homes, and their persons and 
property thereon, during good behavior on 
their part." Annuities were to be paid them 
for thirty years, houses were to be built, 
schools were to be established, and other 
things were to be done by the government, 
in consideration of said cession. See 12 Stat. 
097. 

On the 10th of March, 1865, another treaty 
was made, and a part of the other reservation 
was ceded to the government. Other lands, 
however, were, to some extent, substituted 
therefor, "by way of rewarding them for their 
constant fidelity to the government, and citi- 
zens thereof, and with a view of returning to 
the said tribe of Ponca Indians their old bury- 
ing-grounds and cornfields." This treaty also 
provides for paying $15,080 for spoliations 
committed on the Indians. See 14 Stat. 675. 

On the 29th day of April, 1868, the govern- 
ment made a treaty with the several bands 
of Sioux Indians, which treaty was ratified by 
the senate on the lGth of the following Feb- 
ruary, in and by which the reservations set 
apart for the Poncas under former treaties 
were completely absolved. 15 Stat. 635. This 
was done without consultation with, or knowl- 
edge or consent on the part of, the Ponca 
tribe of Indians. 

On the 15th of August, 1S76, congress passed 
the general Indian appropriation bill, and in it 
we find a provision authorizing the secretary 
of the interior to use $25,000 for the removal 
of the Poncas to the Indian Territory, and pro- 
viding them a home therein, with consent of 
the tribe. 19 Stat. 192. 



In the Indian appropriation bill passed by 
congress on the 27th day of May, 1878, we find 
a provision authorizing the secretary of the 
interior to expend the sum of $30,000 for the 
purpose of removing and locating the Ponca 
Indians on a new reservation, near the Kaw 
river. 

No reference has been made to any other 
treaties or laws, under which the right to ar- 
rest and remove the Indians is claimed to ex- 
ist. 

The Poncas lived upon their reservation iu 
southern Dakota, and cultivated a portion of 
the same, until two or three years ago, when 
they removed therefrom, but whether by 
force or otherwise does not appear. At all 
events, we find a portion of them, including 
the relators, located at some point in the In- 
dian Territory. There, the testimony seems- 
to show, is where the trouble commenced. 
Standing Bear, the principal witness, states- 
that out of Hxe hundred and eighty-one In- 
dians who went from the reservation in Da- 
kota to the Indian Territory, one hundred and) 
fifty-eight died within a year or so, and a 
great proportion of the others were sick and 
disabled, caused, in a great measure, no doubt, 
from change of climate; and to save himself 
and the survivors of his wasted family, and 
the feeble remnant of his little band of fol- 
lowers, he determined to leave the Indian Ter- 
ritory and return to his old home, where, to- 
use his own language, "he might live and die 
in peace, and be buried with his fathers." He 
also states that he informed the agent of their 
final purpose to leave, never to return, and 
that he and his followers had finally, fully,, 
and forever severed his and their connection 
with? the Ponca tribe of Indians, and had re- 
solved to disband as a tribe, or band, of In- 
dians, and to cut loose from the government^ 
go to work, become self-sustaining, and adopt 
the habits and customs of a higher civilization. 
To accomplish what would seem to be a de- 
sirable and laudable purpose, all who were 
able so to do went to work to earn a living. 
The Omaha Indians, who speak the same lan- 
guage, and with whom many of the Poncas 
have long continued to intermarry, gave them 
employment and ground to cultivate, so as 
to make them self-sustaining. And it was 
when at the Omaha reservation, and when 
thus employed, that they were arrested by 
order of the r^vernment, for the purpose of 
being taken back to the Indian Territory. 
They claim to be unable to see the justice, 
or reason, or w T isdom, or necessity, of remov- 
ing them by force from their own native 
plains and blood relations to a far-off coun- 
try, in which they can see little but new- 
made graves opening for their reception. The 
land from which they fled in fear has no at- 
tractions for them. The love of home and 
native land was strong enough in the minds 
of these people to induce them to brave every 
peril to return and live and die where they 
had been reared. The bones of the dead son 
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of Standing Bear were not to repose in the 
land they hoped to be leaving forever, but 
were carefully preserved and protected, and 
formed a part of what was to them a melan- 
choly procession homeward. Such instances 
of parental affection, and such love of home 
and native land, may be heathen in origin, but 
it seems to me that they are not unlike Chris- 
tian in principle. 

"What is here stated in this connection is 
mainly for the purpose of showing that the 
relators did all they could to separate them- 
selves from their tribe and to sever their 
tribal relations, for the purpose of becoming 
self-sustaining and living without support 
from the government. This being so, it pre- 
sents the question as to whether or not an 
Indian can withdraw from his tribe, sever his 
tribal relation therewith, and terminate his 
allegiance thereto, for the purpose of making 
an independent living and adopting our own 
civilization. 

If Indian tribes are to be regarded and 
treated as separate but dependent nations, 
there can be no serious difficulty about the 
question. If they are not to be regarded and 
treated as separate, dependent nations, then 
no allegiance is owing from an individual In- 
dian to his tribe, and he could, therefore, 
withdraw therefrom at any time. The ques- 
tion of expatriation has engaged the attention 
of our government from the time of its very 
foundation. Many heated discussions have 
been carried on between our own and foreign 
governments on this great question, until di- 
plomacy has triumphantly secured the right 
to every person found within our jurisdiction. 
This right has always been claimed and ad- 
mitted by our government, and it is now no 
longer an open question. It can make but lit- 
tle difference, then, whether we accord to the 
Indian tribes a national character or not, as 
in either case I think the individual Indian 
possesses the clear and God-given right to 
withdraw from his tribe and forever live 
away from it, as though it had no further 
existence. If the right of expatriation was 
open to doubt in this country down to the 
year 18G8, certainly since that time no sort 
of question as to the right can now exist. On 
the 27th of July of that year congress passed 
an act, now appearing as section 1999 of the 
Revised Statutes, which declares that: 
"Whereas, the right of expatriation is a nat- 
ural and inherent right of all people, indis- 
pensable to the enjoyment of the rights of 
life, liberty, and the pursuit of happiness; 
and, whereas, in the recognition of this prin- 
ciple the government has freely received emi- 
grants from all nations, and invested them 
with the rights of citizenship. * * * There- 
fore, any declaration, instruction, opinion, or- 
der, or decision of any officer of the United 
States which denies, restricts, impairs, or 
questions the right of expatriation, is declared 
inconsistent with the fundamental principles 
of the republic." 

This declaration must forever settle the 



question until it is reopened by other legis- 
lation upon the same subject. This is, how- 
ever, only reaffirming in the most solemn and 
authoritative manner a principle well settled 
and understood in this country for many 
years past. 

In most, if not all, instances in which trea- 
ties have been made with the several Indian 
tribes, where reservations have been set apart 
for their occupancy, the government "has ei- 
ther reserved the right or bound itself to pro- 
tect the Indians thereon. Many of the trea- 
ties expressly prohibit white persons being 
on the reservations unless specially author- 
ized by the treaties or acts of congress for 
the purpose of carrying out treaty stipula- 
tions. 

Laws passed for the government of the In- 
dian country, and for the purpose of regulat- 
ing trade and intercourse with the Indian 
tribes, confer upon certain officers of the gov- 
ernment almost unlimited power over the per- 
sons who go upon the reservations without 
lawful authority. Section 2149 of the Re- 
vised Statutes authorizes and requires the 
commissioner of Indian affairs, with the ap- 
proval of the secretary of the interior, to re- 
move from any "tribal reservation" any per- 
son being thereon without authority of la\f, 
or whose presence within the limits of the 
reservation may, in the judgment of the com- 
missioner, be detrimental to the peace and 
welfare of the Indians. The authority here 
conferred upon the commissioner fully justi- 
fies him in causing to be removed from Indian 
reservations all persons thereon in violation 
of law, or whose presence thereon may be det- 
rimental to the peace and welfare of the In- 
dians upon the reservations. This applies as 
well to an Indian as to a white person, and 
manifestly for the same reason, the object of 
the law being to prevent unwarranted inter- 
ference between the Indians and the agent 
representing the government. Whether such 
an extensive discretionary power is wisely 
vested in the commissioner of Indian* affairs 
or not, need not be questioned. It is enough 
to know that the power rightfully exists, and, 
where existing, the exercise of the power 
must be upheld. If, then, the commissioner 
has the right to cause the expulsion from the 
Omaha Indian reservation of all persons 
thereon who are there in violation of law, or 
whose presence may be detrimental to the 
peace and welfare of the Indians, then he 
must of necessity be authorized to use the 
necessary force to accomplish his purpose. 
Where, then, is he to look for this necessary 
force? The military arm of the government 
is the most natural and most potent force to 
be used on such occasions, 'and section 2150 
of the Revised Statutes, specially authorizes 
the use of the army for this service. The 
army, then, it seems, is the proper force to 
employ when intruders and trespassers who 
go upon the reservations are to be ejected 
therefrom. 

The first subdivision of the Revised Stat- 
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utes last referred to provides that "the mili- 
tary forces of the United States may be em- 
ployed, in such manner and under such regu- 
lations as the president may direct, in the 
apprehension of every person who may be in 
the Indian country in violation of law, and 
in conveying him immediately from the In- 
dian country, by the nearest convenient and 
safe route, to the civil authority of the terri- 
tory or judicial district in which such person 
shall be found, to be proceeded against in due 
course of law." This is the authority under 
which the military can be lawfully employed 
to remove intruders from an Indian reserva- 
tion. What may be done • by the troops in 
such cases is here fully and clearly stated; 
xind it is this authority, it is believed, under 
which the respondent acted. 

All Indian reservations held under treaty 
stipulations with the government must be 
deemed and taken to be a part of the "Indian 
country," within the meaning of our laws on 
that subject The relators were found upon 
the Omaha Indian reservation. That being 
-a part of the Indian country, and they not be- 
ing a part of the Omaha tribe of Indians, they 
were there without lawful authority, and if 
the commissioner of Indian affairs deemed 
their presence detrimental to the peace and 
welfare of the Omaha Indians, he had lawful 
warrant to remove them from the reservation, 
.and to employ the necessary military force to 
effect this object in safety. 

General Crook had the rightful authority to 
remove the relators from the reservation, and 
must stand justified in removing them there- 
from. But when the troops are thus employ- 
ed they must exercise the authority in the 
manner provided by the section of the law 
just read. This law makes it the duty of the 
troops to convey the parties arrested, by the 
nearest convenient and safe route, to the civil 
.authority of the territory or judicial district 
in which such persons shall be found, to be 
proceeded against in due course of law. The 
duty of the military authorities is here very 
clearly and sharply defined, and no one can 
be justified in departing therefrom, especially 
in time of peace. As General Crook had the 
right to arrest and remove the relators from 
the Omaha Indian reservation, it follows, 
from what has been stated, that the law re- 
quired him to convey them to this city and 
turn them over to the marshal and United 
States attorney, to be proceeded against in 
due course of law. Then proceedings could 
be instituted against them in either the circuit 
or district court, and if the relators had in- 
curred a penalty under the law, punishment 
would follow; otherwise, they would be dis- 
charged from custody. But this course, was 
not pursued in this case; neither was it in- 
tended to observe the laws in that regard, for 
General Crook's orders, emanating from high- 
er authority, expressly required him to appre- 
hend the relators and remove them by force 
to the Indian Territory, from which it is al- 



leged they escaped. But in what General 
Crook has done in the premises no fault can 
be imputed to him. He was simply obeying 
the orders of his superior officers, but the or- 
ders, as we think, lack the necessary author- 
ity of law, and are, therefore, not binding on 
the relators. 

I have searched in vain for the semblance 
of any authority justifying the commissioner 
in attempting to remove by force any Indi- 
ans, whether belonging to a tribe or not, to 
any place, or for any other purpose than what 
has been stated. Certainly, without some 
specific authority found in an act of congress, 
or in a treaty with the Ponca tribe of Indians, 
he could* not lawfully force the relators back 
to the Indian Territory, to remain and die in 
that country, against their will. In the ab- 
sence of all treaty stipulations or laws of the 
United States authorizing such removal, I 
must conclude that no such arbitrary author- 
ity exists. It is true, if the relators are to be 
regarded as a part of the great nation of 
Ponca Indians, the government might, in time 
of war, remove them to any place of safety so 
long as the war should last, but perhaps no 
longer, unless they were charged with the 
commission of some crime. This is a war 
power merely, and exists in time of war only. 
Every nation exercises the right to arrest and 
detain an alien enemy during the existence of 
a war, and all subjects or citizens of the hos- 
tile nations are subject to be dealt with under 
this rule. 

But it is not claimed that the Ponca tribe of 
Indians are at war with the United States, so 
that this war power might be used against 
them; in fact, they are amongst the most 
peaceable and friendly of all the Indian tribes, 
and have at times received from the govern- 
ment unmistakable and substantial recogni- 
tion of their long-continued friendship for the 
whites. In time of peace the war power re- 
mains in abeyance, and must be subservient 
to the civil authority of the government until 
something occurs to justify its exercise. No 
fact exists, and nothing has occurred, so far 
as the relators are concerned, to make it nec- 
essary or lawful to exercise such an authority 
over them. If they could be removed to the 
Indian Territory by force, and kept there in 
the same way, I can see no good reason why 
they might not be taken and kept by force in 
the penitentiary at Lincoln, or Leavenworth, 
or Jefferson City, or any other place which 
the commander of the forces might, in his 
judgment, see proper to designate. I cannot 
think that any such arbitrary authority exists 
in this country. 

The reasoning advanced in support of my 
views, leads me to conclude: 

1. That an Indian is a "person" within the 
meaning of the laws of the United States, and 
has, therefore, the right to sue out a writ of 
habeas corpus in a federal court, or before a 
federal judge, in all cases where he may be 
confined or in custody under color of author- 
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ity of the- United States, or where he is re- 
strained of liberty in violation of the constitu- 
tion or laws of the United States. 

2. That General George Crook, the respond- 
ent, being commander of the military depart- 
ment of the Platte, has the custody of the re- 
lators, under color of authority of the United 
States, and in violation of the laws thereof. 

3. That no rightful authority exists for re- 
moving by force any of the relators to the In- 
dian Territory, as .the respondent has been 
directed to do. 

4. That the Indians possess the inherent 
right of expatriation, as well as the more 
fortunate white race, and have the inalienable 
right to "life, liberty, and the pursuit of hap- 
piness," so long as they obey the laws and do 
not trepass on forbidden ground. And, 

o. Being restrained of liberty under color of 
authority of the United States, and in viola- 
tion of the laws thereof, the relators must be 
discharged from custody, and it is so ordered. 

Ordered accordingly. 

NOTE. At the May term, 1879, Mr. Justice 
Miller refused to hear an appeal prosecuted by 
the United States, because the Indians who 
had petitioned for the writ of habeas corpus 
were not present, having been released by the 
order of Dundy, District Judge, and no security 
for their appearance having been taken. 



Case No. 14,893. 

UNITED STATES v. CROPLEY. 

[4 Cranch, C. C. 517.] * 

Circuit Court, District of Columbia. March 
Term, 1835. 

Assault with Intent to Kill — Conviction of 

Simple Assault. 

Upon an indictment at common law for assault 

with intent to kill and murder, the defendant 

may be found guilty of the simple assault only. 

Upon the trial, "YV. L. Brent, for defend- 
ant, moved the court to instruct the jury 
that if they should not find the assault to 
be with intent to murder, they must find 
the defendant not guilty, i East, Cr. Law, 
411, which was a case decided by Dord 
Kenyon at nisi prius on an indictment in 
which there were two counts, namely: 1. 
For an assault with intent to murder. 2. 
A common count for assault and battery. 
The evidence was that if death had ensued 
it would have been manslaughter only; and 
Lord Kenyon directed the jury to find the 
defendant not guilty on the first count. 

Mr. Key, contra, cited 1 Chit Cr. Law, 
232, 248, 250, 251; Hunt's Case, 2 Camp. 
583; and "Williams* Case, Id. 640. 

THE COURT (THRUSTON, Circuit Judge, 
absent, but concurring) refused to give the 
instruction; and directed the jury, that they 
might, if justified by the evidence, find the 
defendant guilty of the assault only, without 
the intent charged. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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UNITED STATES v. CROSBY et aU 

[1 Hughes, 448.] 2 

Circuit Court, D. South Carolina. Nov. Term,. 
1S71. 

Elections — Intimidating Voters — Fouuteentel 
and Fifteenth Amendments to Constitution 
—Indictment— Statutes— Protection of vot- 
ers. 

1. The first section of the act of May 31st, 
1870 (16 Stat. 140), declared a right, and sec- 
tion 7 of the same act defines the punishment for 
its violation. 

2. It is not necessary that each section of the 
act should contain or disclose the penalty for its- 
infraction That is often, as in this statute, 
referred to a later and generally to the closing 
section of the act defining the crime or offence, 
and is made applicable to all the antecedent sec- 
tions. 

3. In charging a statutory offence it is gen- 
erallv sufficient to set it out in the words of 
the statute. If the statute uses a common law 
name for a crime which it proposes to punish, the* 
indictment must set forth the various ingredients, 
of the crime which go to make up the offence at 
common law. 

4. Congress has never assumed the power to 
prescribe tbe qualifications of voters in the sev- 
eral states. To do so is left entirely to the- 
states themselves. The right of a citizen to vote 
depends upon the laws of the state in which he 
resides, and is not granted to him by the consti- 
tution of the United States; nor is such right 
guaranteed to him by that instrument. All that 
is guaranteed is that he shall not be deprived of 
suffrage by reason of his race, color, or previous 
condition of servitude. 

5. The right to be secure in one's house is not 
a right derived from the constitution. It exist- 
ed long before the adoption of the constitution, 
at common law, and cannot be said to come- 
within the meaning of the words of the act, 
"right, privilege, or immunity granted or secured 
by the constitution of the United States." 

6. Congress has power to interfere for tile- 
protection of voters at federal elections, and that 
power existed before the adoption of the four- 
teenth or fifteenth amendments to the constitu- 
tion. 

This was an indictment [against Allen Cros- 
by, Sherod Childers, and others] for conspira- 
cy contrary to the provisions of sections 5, 6^ 
and 7 of the act of congress of May 31st, 1870, 
to enforce the rights of citizens to vote, etc.,. 
and section 2 of the act of April 20th, 1871, 
to enforce the provisions of the fourteenth 
amendment. The indictment contained elev- 
en counts, which charged as follows: First 
Count. That Allen Crosby, etc., on the first 
day of February, 1871, unlawfully did con- 
spire together with intent to violate the first 
section of the act entitled "An act to enforce- 
the rights of the citizens of the United States, 
to vote in the several states of this Union, 
and for other purposes," approved May 31st, 
1870, to wit: "That all citizens of the United 
States who are or shall be otherwise qualified 
by law to vote at any election by the people 
in any state, territory, district, county, city,. 

1 The report of this case was prepared for 
this volume by William Stone, Esq., late United 
States attorney for South Carolina. 

2 [Reprinted by permission.] 
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parish, township, school district, municipality, 
or other territorial subdivision, shall he enti- 
tled and allowed to vote at all such elections, 
without distinction of race, color, or previous 
condition of servitude; any constitution, law, 
custom, usage, or regulation of any state or ter- 
ritory, or by or under its authority, to the con- 
trary notwithstanding," contrary to the act of 
congress in such case made and provided, and 
against the peace and dignity of the United 
States. Second Count That on the same day, 
the defendants "unlawfully did conspire to- 
gether with intent to injure, oppress, threaten, 
and intimidate Auizi Rainey, a citizen of the 
United States, with intent to prevent and hin- 
der his free exercise and enjoyment of a right 
and privilege granted and secured to him by 
the constitution and laws of the United States, 
to wit, the right of suffrage contrary," etc. 
Third Count. Same as the second, with the 
addition of a charge of burglary, in the fol- 
lowing words: "That said Allen Crosby 
.... about the hour of eleven of the clock 
in the night, on the day and year aforesaid, 
at the county, etc., in the act of committing 
the offence aforesaid as aforesaid set forth 
and alleged, with force and arms the dwel- 
ling-house of the said Amzi Rainey, there 
situate, feloniously and burglariously did 
break and enter with intent to commit a fel- 
ony; and that the defendants in the said 
dwelling-house there being, in and upon the 
said Amzi Rainey, in the said dwelling-house 
then being, then and there, unlawfully, mali- 
ciously, and feloniously did make an assault; 
and the said defendants, the said Amzi Rai- 
ney, in and upon the head, shoulders, and 
back of the said Amzi Rainey, then and there 
unlawfully, maliciously, and feloniously did 
strike, cut, and wound, with intent to do unto 
said Amzi Rainey some grievous bodily harm, 
contrary to the form of the statute in such 
ease made and provided, and against the 
peace and dignity of the state of South Caro- 
lina." Fourth Count That the same day the 
defendants unlawfully did attempt to control 
Amzi Rainey in exercising the right of suf- 
frage, to whom the right of suffrage is secured 
and guaranteed by the fifteenth amendment 
to the constitution of the United States, by 
threats of violence to himself, contrary, etc. 
Fifth Count Same as the fourth count, with 
the addition of a charge of burglary, as set 
out in the third count. Sixth Count. That on 
the same day, defendants unlawfully did con- 
spire together with intent to injure, oppress, 
threaten, and intimidate Amzi Rainey, a citi- 
zen of the United States, because of his free 
exercise of a right and privilege granted and 
secured to him by the constitution and laws 
of the United States, to wit, the right of 
suffrage, contrary, etc. Seventh Count. Same 
as the sixth count, with the addition of a 
charge of burglary, as set out in the third 
count. Eighth Count That on the same day, 
defendants unlawfully did conspire together 
with intent to injure, oppress, threaten, and 
intimidate Amzi Rainey, a citizen of the Unit- 



ed States, with intent to prevent and hinder 
his free exercise and enjoyment of a right 
and privilege granted and secured to him by 
the constitution of the United States, to wit, 
the right to be secure in his person, houses, 
papers, and effects against unreasonablesearch 
and seizure, contrary, etc. Ninth Count. That 
on the 21st day of April, 1S71, the defendants 
unlawfully did conspire together for the pur- 
pose of depriving Amzi Rainey of the equal 
protection of the laws, contrary, etc. Tenth 
Count That on the 21st day of April, 1871, 
defendants unlawfully did conspire together 
for the purpose of depriving Amzi Rainey of 
equal privileges and immunities under the 
laws, contrary, etc. Eleventh Count. That on 
the 21st day of April, 1871, defendants unlaw- 
fully did conspire together to injure Amzi 
Rainey, a citizen of the United States, law- 
fully entitled to vote, in his person, on ac- 
count of giving his support, in a lawful man- 
ner, in favor of the election of A. S. Wallace, 
a lawfully qualified person, as a member of 
the congress of the United States, contrary, 
etc. 

On December 4th, 1871, it was moved in be- 
half of the defendants, to quash the indict- 
ment on the following grounds: As to the 
first count: 1. The conspiracy charged is, to 
violate the first section of the act of May 31st, 
1870, which section defines no crime or of- 
fence, and forbids nothing. 2. The names of 
the persons hindered or prevented, or not al- 
lowed to vote, are not set forth, nor is it al- 
leged that their names were unknown to the 
grand jury. 3. The mean? by which the un- 
lawful prevention was effected are not set 
forth. 4. The specific election at which they 
were not allowed to vote, whether for state, 
county, municipal, United States oflicers or 
representatives in congress, is not set forth. 
5. Nor the date of the election, as stated, 
third Wednesday of October, 1872. 6. The 
qualifications of said male citizens to vote are 
not set forth. As to the second count: 1. 
It is not alleged that said Rainey was quali- 
fied to vote. 2. Nor that there was any elec- 
tion. 3. The unlawful means are not set 
forth. As to the third count: The defend- 
ants rely here upon this further objection, to 
wit: The burglary and battery charged in 
this count is not alleged as an overt act of the 
conspiracy, but as a distinct offence against 
the state of South Carolina, as is cognizable 
by, or within, the jurisdiction of this court, 
but is exclusively cognizable by the state 
court, having jurisdiction of such offences in 
the said county of York. As to the fourth 
count: 1. It does not allege that said Rainey 
was, at the time when, etc., a citizen of the 
United States; or, that the right of suffrage 
was then secured to him by the said fifteenth 
amendment. 2. It is not alleged that he was 
otherwise qualified to vote than by force of 
the said amendment 3. No election is set 
forth. As to the fifth count: The defend- 
ants rely upon the same objections to this 
count as set forth to the said second and third 
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counts. As to the sixth count: The defend- 
ants rely upon the same objections to this 
count as are set forth to the said second 
count; and in addition, that it is not alleged 
that he had exercised the privilege therein 
mentioned. As to the seventh count: The 
-defendants rely upon the same objections to 
this count as are set forth to the second, third, 
and fourth counts. As to the eighth count: 
1. The means by which he was to be hindered 
are not set forth. 2. It is not alleged which 
of the rights— those of person or property- 
were intended to be invaded, searched, or 
seized. 3. It is not alleged that he was a 
householder. As to the ninth count: 1. It 
is not averred in what way, or by what 
means, the said Rainey was so deprived of 
the equal protection of the laws. 2. It is not 
averred what were the laws, federal or state, 
of the protection of which he was so deprived. 
3. It is not alleged that he was a citizen of 
the United States, or of any state, or any ter- 
ritory of the United States. As to the tenth 
count: The defendants rely upon the same 
objections as set forth to the ninth count; 
and, further, that it is not set forth what 
privileges or immunities he was so deprived 
of. As to the eleventh count: 1. It is un- 
certain, because it does not appear that the 
conspiracy and injury were before or after 
the election. 2. The particular election, or 
when, or where, it occurred, is not set forth, 
and no day is given, except the date of the 
conspiracy; that is to say, the 21st of April, 
1871, the next day after the act was passed. 
3. It is not alleged that said Rainey was 
qualified to vote at that election, or that he 
was a citizen of the state or resident of the 
congressional district where the election was 
held. 4. It was not alleged that said Wal- 
lace was a citizen of the United States, or a 
citizen of the state or district in which said 
election was held, nor that he was a candidate 
for election, or that said Rainey voted or in- 
tended to vote for him. 
[See Case No. 15,790.] 

D. T. Corbin, U. S. Atty., and D. H. Cham- 
berlain, for the United States. 

Clawson, Thompson & Clawson, Reverdy 
Johnson, and Henry 1 Stanberry, for defend- 
ants. 

BOND, Circuit Judge. After the prolonged 
and very able argument of counsel upon 
this motion to quash, we feel embarrassed, 
gentlemen, that, upon so little deliberation, 
we are to pass judgment upon the grave 
questions raised here. But the fact that so 
many persons are now in confinement upon 
these charges and that so many witnesses 
are in attendance upon the court, at great 
personal expense, makes it necessary that 
we should not delay longer. And the first 
objection to the first count in the indict- 
ment is, that the section of the act of May 
31st, 1870, which this count charges the par- 
ties with conspiring to violate, declares no 



penalty for the offence. The first section of 
the act declares a right. It is referred to 
in this count by its number, and with suf- 
ficient certainty it seems to us to enable the 
parties charged, after trial, to plead the 
verdict rendered in this case in bar to an- 
other indictment. After declaring the right, 
the statute proceeds, in section 7, to define 
the punishment for its violation. It is not ■ 
necessary, it seems to us, that each section 
of the act should contain or disclose the pen- 
alty for its infraction. That is often, as in 
this statute, referred to a later and general- 
ly to the closing section of the act defining 
the crime or offence, and is made applica- 
ble to all the antecedent sections. It is ob- 
jected, moreover, that this count does not 
contain the names of the parties who, being 
entitled to vote, were to be hindered and 
prevented from the exercise of the elective 
franchise by the traversers. It must be re- 
membered that this is not an indictment to 
punish a wrong done to individuals, against 
the peace and dignity of the United States, 
but for a conspiracy to do that wrong. The 
offence is completed the moment the com- 
pact is formed, whether any person, within 
the contemplation of the first section, has 
actually been hindered or not If the trav- ^ 
ersers never committed any overt act, but 
separated and went home after the com- 
pletion of the conspiracy, they have incur- 
red the penalty which the seventh section 
prescribes. So it makes no difference what 
particular person the conspiracy when put 
in motion first reached. The act complained 
of is the conspiracy; and if it be true that 
any person was hindered or prevented from 
the exercise of the right granted by the first 
section, such hindrance and prevention is 
only proof of the conspiracy, and does not 
in anywise tend to make the crime more 
complete. It is generally sufficient, in char- 
ging a statutory offence, to set it out in the 
words of the statute. If the statute uses a 
common law name for a crime which it 
proposes to punish, the indictment must set 
forth the various ingredients of the crime 
which go to make up the offence at common o 
law. But when the statute itself creates the 
offence and defines it, it is sufficient if the 
indictment uses the words of the statute, un- 
less the words be indefinite and vague, am- 
biguous or general, in which case the indict- 
ment must 'so particularize the act complain- 
ed of that the party charged shall be in no 
doubt of the offence alleged against him. 
The certainty required is that which will 
enable him to plead the verdict In bar of 
any future action. It is alleged, in this 
count, that this conspiracy was to go into 
operation at an election not yet held, to wit, 
the third Wednesday of October, 1872, and 
it is objected that this is not sufficient, that 
the right to vote is not a continuing right, 
but exists only at the time of its immediate 
exercise. It would be strange, indeed, if 
parties could not be punished, if it be neces- 
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sary to punish them at all, for any offence 
but those committed against this act on 
election day, and in the direct exercise of 
the elective franchise. The usefulness of 
the act of congress would be entirely frus- 
trated by such requirement. A man may be 
so effectually intimidated weeks before the 
election that he would not dare to go within 
a mile of the polls, and all the mischief the 
act is intended to remedy would flourish, 
and no punishment could be awarded them, 
under this construction, because the right to 
vote is not a subsisting right, but one which 
recurs to the citizen on election day. We do 
not so hold. The uncertainty which the 
count leaves as to whether this was a state 
election or a federal is urged as fatal. The 
indictment charges that this was a conspir- 
acy to violate the first section of this act. 
This section declares that all citizens shall 
be allowed to vote at all elections, who are 
qualified by law to vote, without distinction 
of race, or color, or previous condition of 
servitude. Congress has never assumed the 
power to prescribe the qualifications of vot- 
ers in the several states. To do so is left 
entirely with the states themselves. But 
the constitution has declared that the states 
4 shall make no distinction on the grounds 
stated in this first section. And, by this leg- 
islation, congress has endeavored, in a way 
which congress thought appropriate, to en- 
force it. It is this act of appropriate legis- 
lation, and the first section of it, which the 
defendants are charged with violating, and 
we think it makes no difference at what 
election, whether it be state or federal, he 
is intimidated or hindered from voting be- 
cause of his race, color, or previous condi- 
tion of servitude. Congress may have found 
it diflScult to devise a method by which to 
punish a state which, by law, made such 
distinction, and may have thought that leg- 
islation most likely to secure the end in view 
which punished the individual citizen who 
acted by virtue of a state law or upon his 
individual responsibility. If the act be with- 
in the scope of the amendment, and in the 
o line of its purpose, congress is the sole judge 
of its appropriateness. The next objection, 
which is that the count does not set forth 
the qualification of the voter, is sufficiently 
answered, we think, in the remarks we have 
made respecting the requirements of indict- 
ments setting forth statutory offences. 

We are of opinion that the second count of 
the indictment is bad, because it does not al- 
lege that Amzi Rainey was qualified to vote; 
and for another reason, more fatal, that it 
alleges the right of Rainey to vote to be a 
right and privilege granted to him by the 
constitution of the United States. This, as 
we have shown, is not so. The right of a 
citizen to vote depends upon the laws of the 
state in which he resides, and is not granted? 
to him by the constitution of the United 
States, nor is such right guaranteed to him 
by that instrument All that is guaranteed 



is, that he shall not be deprived of the suf- 
rage by reason of his race, color, or previous 
condition of servitude. 

The third count is a repetition of the sec- 
ond, with a clause setting out a charge of 
burglary. Concerning the court's jurisdic- 
tion over such charge, the court is divided 
in opinion, and will, therefore, make no com- 
ment on it at this time. 

The fourth count is obnoxious to the bb r 
jection that neither the citizenship of Rainey 
nor the fact of his qualifications to vote is 
set out. 

The fifth count repeats the charge contain- 
ed in the fourth, with the additional clause 
contained in the third count, and the court 
refrains from noticing it for the reasons 
given as to the first count. 

The sixth count is intended to charge a 
conspiracy to oppress Rainey for ha ving 
prior to 1st February, 1871, exercised the 
right of suffrage; and would be good if it 
were drawn with the particularity of the 
first count, which charges a conspiracy to op- 
press, to prevent the future exercise of this 
right. It does not, however, contain any al- 
legation of the fact of qualification, nor that 
the party was entitled to vote in York coun- 
ty, or anywhere else, or that he ever exer- 
cised his right to vote. 

The seventh count is a repetition of the 
sixth, with the charge of burglary added, 
as in the third count. 

The eighth count alleges a conspiracy to 
prevent and hinder Rainey from the exer- 
cise of a right secured to him by the con- 
stitution of the United States, which is de- 
fined to be the right to be secured in his 
person and papers against unreasonable 
search. The article in the constitution of 
the United States, to enforce which this 
count is supposed to be drawn, has long 
been decided to be a mere restriction upon 
the United States itself. The right to be se- 
cure in one's house is not a right derived 
from the constitution, but it existed long be- 
fore the adoption of the constitution, at com- 
mon law, and cannot be said to come within 
the meaning of the words of the act "right, 
privilege, or immunity granted or secured 
by the constitution of the United States." 

The ninth count is entirely too indefinite, 
and the defendants could not possibly know, 
from its language, with what offence they 
were charged; and the same objection is 
valid as to the tenth count. 

The eleventh and last count of the indict- 
ment charges a conspiracy to injure Rainey 
because he had previously voted for a mem- 
ber of congress. We have no doubt of the 
power of congress to interfere in the pro- 
tection of voters at federal elections, and 
that that power existed before the adoption 
of either of the recent amendments. It is a 
power necessary to the existence of congress, 
and this count seems to set forth the charge 
with sufficient perspicuity, and is not liable 
to the objections urged against it 
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The motion to quasli is overruled as to the 
first and eleventh counts of the indictment, 
and sustained as to the others, excepting 
such as the court is divided respecting. 



UNITED STATES v, 
No. 14,781. 



CROSBY. See Case 



Case Wo. 14,894. 

UNITED STATES v. CROSS. 

[4 Cranch, C. C. 603.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1835. 

Indictment for Beating Slave. 

It is an indictable offence to cruelly beat the 
slave of another, in the public highway and leave 
her there, exposed to public view. 

The first count of the indictment was 
for a common assault and battery on "one 
negro Milly." The second count charged 
the defendant [George Cross] with an as- 
sault upon one negro Milly, "in a public 
road and highway in the county aforesaid," 
and cruelly beating her, "to the great dam- 
age of the said Milly and to the terror and 
disturbance and annoyance of the good 
citizens of the United States then and there 
passing and repassing on and near the said 
public road and highway, and there and 
thereabouts living and abiding, and against 
the peace and government of the United 
States." It appeared in evidence that Milly 
was the slave of Mr. Z. Walker; and at 
the prayer of the attorney of the United 
States— 

THE COURT instructed the jury that if 
they should be of opinion, from the evi- 
dence, that the defendant cruelly beat the 
slave in the public highway, and left her 
there, exposed to public view, it was an in- 
dictable joffence. 

THRUSTON, Circuit Judge, however, was 
of opinion that it was not an indictable of- 
fence unless the beating was in the public 
view. 



UNITED STATES (CROSS v.). 
No. 3,434. 



See Case 



Case No. 14,895. 

UNITED STATES v. CROW. 

[1 Bond; 51.] 2 

Circuit Court, S. D. Ohio. April Term, 1856. 

IiARCENY PROM MAIL — EVIDENCE — INCULPATING 

Circumstances— Proof of Character. 

1. On the trial of an indictment for abstract- 
ing a letter or package from the mail, the most 
satisfactory evidence that it had been in the 
mail is that of the person who deposited it in 
the post-office; and of its loss, that of the person 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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to whom it was addressed, to the effect that it 
was never received by him. 

2. In the absence of any direct testimony con- 
necting the defendant with the violation of the 
mail, collateral circumstances tending to his in- 
culpation are admissible in evidence to the jury. 

3. Evidence having been introduced showing 
that a letter had been mailed at Carlisle, in the 
state of Pennsylvania, addressed to parties in 
Ohio, inclosing a draft or bill, the prosecution, 
for the purpose of proving that the draft or bill 
had been in the defendant's possession, and to f 
raise the presumption that he had stolen it 
from the mail, offered in evidence a letter pur- 
porting to have been written and signed by 
Martin Smith, transmitting the draft or bill to a 
banker in Marietta, Ohio, to be cashed, and 
proposed to prove by a witness that said letter 
was in the handwriting of the defendant; and 
the witness stated that it was his impression 
and belief that the handwriting of the letter, in- 
cluding the signature of Martin Smith, was the 
proper handwriting of the defendant; but hav- 
ing sworn that he had seen the defendant write 
but once, and had no other means of know- 
ing his handwriting, the court instructed the jury 
that the proof of the handwriting was not suffi- 
cient, and would not justify a verdict of guilty. 

4. Proof of the previous good character of the 
defendant, and that without compulsion he sought 
an investigation of the charge is not only ad- 
missible, but should have weight with the jury 
if the evidence implicating him creates a reason- 
able doubt of his guilt. 

[This was an indictment against Robert J. 
Crow, charging him with abstracting a let- 
ter from the United States mail.] 

H. J. Jewett, U. S. Dist. Atty. 
Johnson & Carroll, for defendant. 



LEAVITT, District Judge (charging jury). 
The indictment against the defendant con- 
tains several distinct charges, one or more of 
which must be substantiated by the evidence 
to justify a verdict of guilty. The first, sec- 
ond, and third counts are for stealing letters 
and packages from the mail of the United 
States without any particular description or 
designation of them. The fourth count char- 
ges the stealing of a letter from the mail, 
which had been deposited in the post-office 
at Carlisle, in the state of Pennsylvania, 
written by R. M. Henderson, addressed to J. 
D. & J. Brown, Amesville, Ohio, which, it is 
averred, inclosed a draft in favor of said 
Browns, drawn by the cashier of a bank at 
Carlisle on one of the banks of Philadelphia. 
The fifth count charges the defendant with 
having fraudulently taken from the post- 
"ofiice, at Beverly, Ohio, a letter addressed 
to one Martin Smith. These several char- 
ges are based on different provisions of the 
laws of the United States, designed for the 
protection of the mails and the punishment 
of persons guilty of violating them. The 
case for the prosecution rests wholly on cir- 
cumstantial evidence, which, it is insisted 
by the counsel for the government, must lead 
the jury to the conclusion that the defend- 
ant is guilty. It is proper here to remark, 
that to justify the conviction of the defend- 
ant the jury must be satisfied, not only that 
the mail has been violated, but that the let- 
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ters or packages, with the stealing of which 
the defendant is charged, had been in, and 
were taken from, the mail of the United 
States. The usual, and certainly the most 
satisfactory, evidence that a letter or pack- 
age was put into the mail for transmission, is 
that of the person who deposited it in the 
post-office; and the best evidence of its loss 
is that of the person to whom the letter or 
package was addressed. In this case neither 
the person mailing the letter or package, nor 
the person to whom it was directed, has 
been called as a witness; and the jury are 
therefore to consider whether other circum- 
stances in proof connect the defendant with 
the criminal acts charged. 

It will not be necessary to recite at length 
the testimony of the witnesses for the prose- 
cution, which it is claimed proves the guilt 
of the defendant. I will refer only to the 
more material facts relied upon for this pur- 
pose. The witness, Harvey Smith, says that 
about the 4th of May last he was informed 
that some letters and fragments of letters 
and envelopes had been found under a school- 
house, in the village of Plymouth, Washing- 
ton county, Ohio. Upon examination he 
found some mutilated letters, with envelopes 
and postmarks upon them. And he identifies 
some of these now presented to the jury as 
being the same that were found under the 
school-house. This evidence proves that 
there was a violation of the mail of the Unit- 
ed States at the place mentioned, but there 
seems to be no proof directly implicating the 
defendant with such violation. It is insist- 
ed, however, that the evidence establishes 
the fact that the defendant was in possession 
of the draft or bill described in the fourth 
count of the indictment, and that until he 
shows that he came honestly into the pos- 
session he must be presumed to have stolen 
it from the mail. It will be for the jury to 
inquire and determine, first, whether the evi- 
dence sufficiently proves the fact of the pos- 
session of the draft by the defendant; and, 
secondly, whether, if in possession, he ab- 
stracted it from the mail. On the last point, 
I may as well remark here that, though the 
jury may have sufficient grounds for finding 
the fact of possession in the defendant, they 
must also be satisfied that it was feloniously 
stolen from the mail to constitute his guilt 
under this indictment. If he came, even 
feloniously, into the possession of the draft by' 
other means than stealing it from the mail, 
the offense would be one cognizable in a 
state court, but of which this court has no 
jurisdiction. 

It is an important inquiry for the jury, 
whether there is sufficient proof that the 
draft was in the possession of the defendant 
For. it will be obvious, if the draft be proved 
to have been in his possession, in connection 
with the fact that it was inclosed in the let- 
ter from Carlisle, addressed to the Browns 
at Amesville and sent by mail, a prima facie 
case of guilt against the defendant would 



seem to be made out. And it would be nec- 
essary for him to repel the presumption of 
guilt by proof that he obtained possession 
of the draft by other means than those char- 
ged in the indictment. 

The evidence mainly relied on by the prose- 
cution to show that the draft had been in 
defendant's possession, is that of George 
Benedict, who swears that on April 17, 1855. 
he took from the post-office at Marietta a let- 
ter addressed to him, purporting to be writ- 
ten by Martin Smith, dated the 14th of April, 
which contained the draft in question, with 
a request that Benedict would cash the draft 
and remit the proceeds to the writer. The 
envelope of this letter is produced to this 
witness, and he identifies it as being the 
same that covered the letter received from 
Smith. The postmark shows that it was 
mailed at Amesville. The witness, Benedict, 
swears that he remitted the proceeds of the 
draft in bank-notes, inclosed in a letter ad- 
dressed to Martin Smith. He thinks there 
were two $50 notes on Wheeling banks, and 
that the rest was in Ohio notes. 

It is insisted by the prosecution that the 
letter purporting to be written and signed 
by Martin Smith was written by the defend- 
ant, and is, therefore, conclusive evidence 
that the draft had been in his hands, and that 
he resorted to the trick of transmitting it to 
Benedict for the purpose of getting it cashed, 
under the feigned name of Martin Smith, 
that he might reap the proceeds of his crime 
without danger of detection. It is, there- 
fore, a most important inquiry for the jury 
whether the defendant wrote the letter to 
Benedict under the name of Martin Smith. 
The only witness for the prosecution to show 
that this letter was in the handwriting of 
the defendant is Harvey Smith, who swears 
that it is his impression and l>elief that the 
letter is in' the handwriting of the defend- 
ant. He does not swear positively on this 
subject; and on cross-examination the wit- 
ness says he saw the defendant write but 
once, and that was at an election, where 
he wrote some tickets. The letter in ques- 
tion has been permitted to go to the jury, 
and they are to decide whether it was writ- 
ten by the defendant. It is the duty and the 
province of the court, however, to state the 
law on this subject to the jury. Now, it is 
undoubtedly true that proof of handwriting 
if often a most reliable species of evidence, 
and is admissible as, such both in civil and 
criminal cases. But to entitle it to any con- 
sideration, the witness who testifies to the 
handwriting of another must have had ade- 
quate means of becoming acquainted with it, 
and must be able to swear to it with some de- 
gree of positiveness. He must have seen the 
person write frequently, or must otherwise 
have obtained a satisfactory knowledge of 
the character of his writing. It is not 
enough that he has seen the person, as is the 
proof in this case, write but once, and then 
under circumstances showing that the atten- 
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tion of the witness was not specially direct- 
ed to the peculiarities of the penmanship. 
It would be dangerous, in a criminal case, to 
rely on such vague and unsatisfactory evi- 
dence as the basis of a verdict which will 
subject the accused to severe punishment and 
operate as a perpetual brand of infamy on 
his character. . 

If the jury are of the opinion that the let- 
ter inclosing the draft addressed to Benedict 
was not written by the defendant, or that 
the evidence as to that fact leaves it in doubt 
whether he was the writer, they will inquire 
whether there are other facts in proof which 
satisfactorily establish his guilt. Apart from 
the alleged possession of the draft, there is 
no evidence that the defendant has been in 
possession of anything which was taken from 
the mail. It is stated by one witness, Mr. 
Faris, that some short time after the receipt 
of the proceeds of the draft the defendant 
requested him to change a $50 bank-note on 
the Merchants and Manufacturers' Bank of 
Wheeling. And this fact is relied on as sus- 
taining the inference that this was one of 
the notes remitted by Benedict in" the pur- 
chase of the draft sent to him by the person 
calling himself Martin Smith. There is no 
proof, however, identifying this as one of 
the notes sent by Benedict. It will, however, 
he for the jury to give such weight to this 
evidence as it may be fairly entitled to. If 
the note exchanged by Faris, at the request 
of the defendant, was one of the notes sent 
in Benedict's letter addressed to Smith, it 
would undoubtedly be a fact strongly impli- 
cating the defendant, and which, unexplain- 
ed, would be sufficient to warrant the in- 
ference of his guilt. 

As to the fifth count of the indictment, 
charging defendant with having unlawfully 
and fraudulently taken Benedict's letter ad- 
dressed to Martin Smith from the post-office 
at Beverly, to which it was directed, there 
seems to be no satisfactory evidence. In- 
deed, the only fact relied on to establish this 
charge is that before noticed, namely, that 
the defendant had the possession of a $50 
Wheeling bank-note. For the reason already 
adverted to, the jury will no doubt hesitate 
in giving much weight to this fact 

The case is submitted to the jury, with the 
remark that it will be their duty to give the 
defendant the benefit of the evidence ad- 
duced by him to prove his previous good 
standing and character in the community in 
which he lived. Several respectable and in- 
telligent witnesses have testified directly and 
positively to his good character, and their evi- 
dence on the point is not impeached or con- 
tradicted. It is also a fact brought to light 
by the evidence, that some months after this 
transaction, and when it was made known 
to the defendant that he was suspected of 
having stolen from the mail, though then in 
the distant state of Missouri, he immediately 
returned to his former residence in Ohio, and 
•courted a full investigation of the charge. 



This, with the proof of his good character, is 
entitled to the consideration of the jury, un- 
less the evidence of guilt is so clear as to 
leave no reasonable doubt in their minds. 
The jury returned a verdict of not guilty. 



UNITED STATES (CROWEMi v.). 
Case No. 3,447. 
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Case No. 14,896. 

UNITED STATES v. OROZIER. 

District Court, D. Tennessee. Feb. 1, 1869. 

Criminal Law — Pakdon. 

The president had power, by the amnesty proc- 
lamation of 1868, to pardon all of a particular 
class of political offenders. 

[Cited in 2 Brightley, Dig. 140, to the point 
as given above. Nowhere more fully reported; 
opinion not now accessible.] 



Case No. 14,897. 

UNITED STATES v. CRUIKSHANK et al. 

[1 Woods, 308; i 13 Am. Law Reg. (N. S.) 630.] 

Circuit Court, D. Louisiana. April Term, 1874. 2 

Civil Rights Bill — Indictment for "Violation 
— Fourteenth and Fifteenth Amendments to 
Constitution — Rigiit to Vote — Injuries to 
Negroes— How Cognizable. 

1. An indictment, under the enforcement act 
or civil rights bill, for violating civil rights, should 
state that the offense charged was committed 
against the person injured by reason of his race, 
color or previous condition of servitude. 

2. A charge that the defendants conspired to 
injure certain persons of African descent, be- 
ing citizens of the United States, thereby to pre- 
vent them from exercising their rights as citi- 
zens, such as the right to peaceably assemble, to 
bear arms, etc., unless accompanied with an aver- 
ment that the injury was committed by reason 
of the race, color, or previous condition of servi- 
tude of the person conspired against, is not sus- 
tainable in the courts of the United States. 

3. Congress has power to legislate for the en- 
forcement of any right granted by the consti- 
tution; but the power must be exercised ac- 
cording to the nature of the grant or guaranty. 
If it only be that 'ongress or the legislature of a 
state shall not pas i laws for abridging the right, 
it is a guaranty against acts of the government 
only, state or federal, and not against the acts 
of individuals; and in such case congress has 
not power to legislate over the subject generally; 
but only to provide remedies or redress in case 
the legislature or congress itself (as the case may 
be) should violate the prohibition. The four- 
teenth amendment of the constitution does not 
change the power of congress in this respect. - 

[Cited in Le Grand v. U. S„ 12 Fed. 580; 
U. S. v. Harris, 106 U. S. 638, 1 Sup;:.Ct 
608; Logan v. U. S., 12 Sup. Ct. 624; Green 
v. Elbert, 11 C. C. A. 207, 63 Fed. 309.] 

4. The thirteenth amendment confers upon 
congress full power to legislate on the subject of 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
2 [Affirmed in 92 U. S. 542.] 
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slavery, and to pass all laws it may deem proper 

for its entire eradication in every form. The 

civil rights act of 1866 was within this power. 

[Cited in Le Grand v. X T . S., 12 Fed. 581.] 

5. That aci was intended to give to the colored 
race the rights of citizenship, and to protect them, 
as a race, or class, from unfriendly state legis- 
lation and from lawless combinations. An in- 
jury to a colored person, therefore, is not cog- 
nizable by the United States courts under that 
act, unless inflicted by reason of his race, color 
or previous condition of servitude. An ordinary 
crime against a colored person, without having 
that characteristic, is cognizable only in the 
state courts. 

6. The fifteenth amendment does not confer 
upon congress the power to regulate the right to 
vote generally; but only to provide against dis- 
crimination on account of race, color or previous 
condition of servitude. Congress, therefore, can- 
not legislate in reference to any interference with 
the right to vote, which does not proceed from 
that cause, unless in elections of senators or 
representatives. A conspiracy to prevent a col- 
ored person from voting is no more a United 
States offense than a conspiracy to prevent a 
white person from voting, unless entered into by 
reason of the voter's race, color or previous con- 
dition of servitude. 

[Cited in Le Grand v. U. S., 12 Fed. 579; U. 
S. v. Harris, 106 U. S. 637, 1 Sup. Ct. 607.] 

This was an indictment under the enforce- 
ment act of May 31, 1870, against [William J. 
Cruikshank and] nearly one hundred other 
persons, charging, in the first count, that on 
the 13th day of April, 1873, at Grant parish, 
in the state of Louisiana, the defendants un- 
lawfully and feloniously did band together 
with the unlawful and felonious intent and 
purpose to injure, oppress, threaten and in- 
timidate one Levi Nelson and one Alexander 
Tillman, being citizens of the United States 
of African descent, and persons of color, and 
in the peace of the state and the United 
States, with the unlawful and felonious in- 
tent thereby to hinder and prevent them in 
their free exercise and enjoyment of their law- 
ful right and privilege to peaceably assemble 
together with each other and with other citi- 
zens of the United States for a peaceable and 
lawful purpose, the same being a right and 
privilege granted or secured to them in com- 
mon with all other good citizens of the Unit- 
ed States, by the constitution and laws of the 
United States, contrary to the form of the 
statute, etc. The ninth count repeated the 
same charge, changing only the words "baud 
together," for the words "conspire together." 
The seven counts following the first (with the 
corresponding seven counts following the 
ninth) charge a conspiracy to injure, oppress, 
threaten and intimidate the same persons 
with the intent to prevent and hinder them in 
the exercise and enjoyment of certain other 
rights and privileges, namely: in the second 
count, the right "to keep and bear arms for a 
lawful purpose;" in the third, with the in- 
tent "to deprive them of their lives and liber- 
ty of person without due process of law;" 
in the fourth, the right "to the full and equal 
benefit of all laws and proceedings enacted by 
the state or the United States for the security 
of persons and property, and enjoyed by white 



citizens;" in the fifth, "the rights, privileges, 
immunities and protection granted and se- 
cured to them as citizens of the United States 
and of Louisiana, by reason of their race and 
color, and because they were of African de- 
scent, and persons of color;" in the sixth, 
"the right to vote at any future election, 
knowing them to be qualified;" in the sev- 
enth, "with intent to put them in fear of 
bodily harm, injure and oppress them, bo- 
cause they had voted at a previous election 
held in November, 1872;" in the eighth, 
"every, each, all and singular the several 
rights and privileges granted or secured to 
them in common with all good citizens of the 
United States." The last sixteen counts char- 
ged the murder of the same persons in exe- 
cuting the conspiracy. Three of the defend- 
ants being convicted on the first sixteen 
counts of conspiracy only, motion was made 
in arrest of judgment, and argued by 

R. H. Marr, E. John Ellis, W. R. Whitakeiv 
and Mr. Bryan, for defendants. 

J. R. Beckwith, U. S. Atty., for the United 
States. 

The judges not being agreed, BRADLEY, 
Circuit Justice, delivered the following opin- 
ion in favor of the motion, which was grant- 
ed accordingly, and the case was certified to 
the supreme court: 

The indictment in this case is founded on 
the 6th and 7th sections of the act of con- 
gress approved May 31, 1870, entitled "An act 
to enforce the rights of citizens of the United 
States to vote in the several states of this 
Union, and for other purposes." 16 Stat. 
140. It contains two distinct series of counts* 
in one of which the defendants are charged 
with having unlawfully and feloniously band- 
ed or conspired together to intimidate certain 
persons of African descent (specified by 
name), and thereby to hinder and prevent 
them in, and deprive them of, the free exer- 
cise and enjoyment of certain supposed con- 
stitutional rights and privileges, respectively 
specified in the several counts of the indict- 
ment, such as, in one count, the right peace- 
ably to assemble themselves together; in an- 
other, the right to keep and bear arms; in a 
third, the right to be protected against dep- 
rivation of life, liberty and property without 
due process of law; in a fourth, the ricrlit 
to the full and equal benefit of the laws; in 
another, the right to vote, etc. The second 
series or counts charges murder in addition 
to, and whilst carrying out, the conspiracies 
charged. Three of the defendants, Cruik- 
shank, Hadnot and Irwin, have been convict- 
ed of conspiracy under the first series of 
counts, which are founded on the sixth sec- 
tion of the act, and now move in arrest of 
judgment, on the ground that the act is un- 
constitutional, and that the indictment does 
not charge any crime under it. 

The main ground of objection is that the act 
is municipal in its character, operating di- 
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rectly on the conduct of individuals, and tak- 
ing the place of ordinary state legislation; 
and that there is no constitutional authority 
for such an act, inasmuch as the state laws 
furnish adequate remedy for the alleged 
wrongs committed. 

It cannot, of course, be denied that express 
power is given to congress to enforce by ap- 
propriate legislation the 13th, 14th and loth, 
amendments of the constitution, but it is in- 
sisted that this act does not pursue the ap- 
propriate mode of doing this. A brief ex- 
amination of its provisions is necessary more 
fully to understand the form in which the 
questions arise. The first section provides 
that all citizens of the United States, other- 
wise qualified, shall be allowed to vote at all 
elections in any state, county, city, township, 
etc., without distinction of race, color or pre- 
vious condition of servitude, any constitution, 
law, custom or usage of any state or terri- 
tory to the contrary notwithstanding. This 
is not quite the converse of the 15th amend- 
ment. That amendment does not establish 
the right of any citizens to vote; it merely 
declares that race, color or previous condition 
of servitude shall not exclude t&em. This is 
an important distinction, and has a decided 
bearing on the questions at issue. The sec- 
ond section requires that equal opportunity 
shall be given to all citizens, without distinc- 
tion of race, color or previous condition of 
servitude, to perform any act required as a 
prerequisite or qualification for voting, and 
makes It a penal offense for officers and oth- 
ers to refuse or omit to give such equal op- 
portunity. The third section makes the offer 
to perform such preparatory act, if not per- 
formed by reason of such wrongful act or 
omission of the officers or others, equivalent 
to performance; and makes it the duty of in- 
spectors or judges of election, on affidavit of 
such offer being made, to receive the party'-s 
vote; and makes it a penal offense to refuse 
to do so. These three sections relate to the 
right secured by the 15th amendment. The 
fourth section makes it a penal offense for 
any person, by force, bribery, threats, etc., to 
hinder or prevent, or to conspire with others 
to hinder or prevent, any citizen from per- 
forming any preparatory act requisite to qual- 
ify him to vote, or from voting, at any elec- 
tion. This section does not seem to be based 
on the 15th amendment, nor to relate to the 
specific right secured thereby. It extends 
far beyond the scope of the amendment, as 
will more fully appear hereafter. The fifth 
section makes it a penal offense for any per- 
son to prevent or attempt to prevent, hinder 
or intimidate any person from exercising the 
right of suffrage, to whom it is secured by 
the 15th amendment, by means of bribery, 
threats, or threats of depriving of occupation, 
or of ejecting from lands or tenements, or of 
refusing to renew a lease, or of violence to 
such person or his family. The sixth section, 
under which the first sixteen counts of the in- 
dictment are framed, contains two distinct 



clauses. The first declares that "if two or 
more persons shall band or conspire together, 
or go in disguise upon the public highway, or 
upon the premises of another with intent (to 
violate any provision of this act), such per- 
sons shall be held guilty of felony." Of 
course this would include conspiracy to pre- 
vent any person from voting, or from per- 
forming any preparatory act requisite there- 
to. The next clause has a larger scope. Re- 
peating the introductory and concluding 
words, it is as follows: "If two or more per- 
sons shall band or conspire together, or go in 
disguise upon the public highway, or upon 
the premises of another with intent to injure, 
oppress, threaten, or intimidate any citizen, 
with intent to prevent or hinder his free ex- 
ercise and enjoyment of any rigEt or priv- 
ilege granted or secured to him by the con- 
stitution or laws of the United States, or be- 
cause of his having exercised the same, such 
persons shall be held guilty of felony." Here 
it is made penal to enter into a conspiracy to 
injure or intimidate any citizen, with intent 
to prevent or hinder his exercise and enjoy- 
ment, not merely of the right to vote, but of 
any right or privilege granted or secured to 
him by the constitution or laws of the United 
States. 

The question is at once suggested, under 
what clause of the constitution does the pow- 
er to enact such a law arise? It is undoubt- 
edly a sound proposition, that whenever a 
right is guarantied by the constitution of 
the United States, congress has the power to 
provide for its enforcement, either by impli- 
cation arising from the correlative duty of 
government to protect, wherever a right to 
the citizen is conferred, or under the general 
power (contained in article 1, § S, par. 18) 
"to make all laws necessary and proper for 
carrying into execution the foregoing pow- 
ers, and all other powers vested by this con- 
stitution in the government of the United 
States, or any department or officer thereof." 
It was on the principle first stated that the 
fugitive slave law was sustained by the su- 
preme court of the United States. Prigg v. 
Pennsylvania, 16 Pet. [41 U. S.] 539. The 
constitution guarantied the rendition of fu- 
gitives held to labor or service in any state, 
and it was held that congress had, by im- 
plication, the power to enforce the guaranty 
by legislation. "They require," says Justice 
Story, delivering the opinion of the majority 
of the court, "the aid of legislation to protect 
the right, to enforce the delivary, and to se- 
cure the subsequent possession of the slave. 
If, indeed, the constitution guaranties the 
right, and if it requires the delivery upon 
the claim of the owner (as cannot well be 
doubted), the natural inference certainly is, 
that the national government is clothed with 
the appropriate authority and functions to 
enforce it. The fundamental principle ap- 
plicable to all cases of this sort would seem 
to be, that where the end is required, the 
means Ure given; and, where the duty is 
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enjoined, the ability to perform it is contem- 
plated to exist on the part of the functiona- 
ries to whom it is entrusted. The clause is 
found in the national constitution and not in 
that of any state. It does not point out any 
state functionaries, or any state action to 
carry its provisions into effect. The state," 
therefore, cannot he compelled to enforce 
them, etc. The natural if not the necessary 
conclusion is, that the national government, 
in the absence of all positive provisions to 
the contrary, is bound, through its own de- 
partments, legislative, judicial, or executive, 
as the case may require, to carry into effect 
all the rights and duties imposed upon it by 
the constitution." To the objection that the 
power did not fah within the scope of the 
enumerated powers of legislation confided to 
congress, Justice Story answers: "Stripped 
of its artificial and technical structure, the 
argument comes to this, that, although rights 
are exclusively secured by, or duties are 
exclusively imposed upon, the national gov- 
ernment, yet, unless the power to enforce 
these rights or to execute these duties can 
be found among the express powers of leg- 
islation enumerated in the constitution, they 
remain without any means of giving them 
effect by any act of congress, and they must 
operate solely proprio vigore, however de- 
fective may be their operation; nay, even 
although in a practical sense, they may be- 
come a nullity from the want of a propd^ 
remedy to enforce them, or to provide against 
their violation. If this be the true interpre- 
tation of the constitution, it must, in a great 
measure, fail to attain many of its avowed 
and positive objects as a security of rights 
and a recognition of duties. Such a limited 
construction of the constitution has never 
yet been adopted as correct, either in theory 
or practice." [Prigg v. Pennsylvania] 16L 
Pet. [41 U. S.] 618. 

It seems to be firmly established by the 
unanimous opinion of the judges in the above 
quoted case that congress has power to en- 
force, by appropriate legislation, every right 
and privilege given or guarantied by the con- 
stitution. The method of enforcement, or the 
legislation appropriate to that end, will de- 
pend upon the character of the right con- 
ferred. It may be by the establishment of 
regulations for attaining the object of the 
right the imposition of penalties for its vio- 
lation or the institution of judicial procedure 
for its vindication when assailed, or when 
ignored by the state courts; or it may be by 
all of these together. One method of en- 
forcement may be applicable to one funda- 
mental right, and not applicable to another. 
With regard to those acknowledged rights 
and privileges of the citizen, which form a 
part of his political inheritance derived from 
the mother country, and which were chal- 
lenged and vindicated by centuries of stub- 
born resistance to arbitrary power, they be- 
long to him as his birthright and it is the 
duty of the particular state of which he is 



a citizen to protect and enrorce them, and 
to do naught to deprive him of their full en- 
joyment. When any of th^se rights and 
privileges are secured in the constitution of 
the United States only by a declaration that 
the state or the United States shall not vio- 
late or abridge them, it is at once understood 
that they are not created or conferred by 
the constitution, but that the constitution on- 
ly guaranties that they shall not be impaired 
by the state, or the United States, as the case 
may be. The fulfillment of this guaranty 
by the United Statet is the only duty with 
which that government is charged. The af- 
firmative enforcement of the rights and priv- 
ileges themselves, unless something more is 
expressed, does not devolve upon it, but be- 
longs to the state government as a part of its 
residuary sovereignty. For example, when 
it is declared that no state shall deprive any 
person of life, liberty, or property without 
due process of law, this declaration is not 
intended as a guaranty against the commis- 
sion of murder, false imprisonment, robbery, 
or any other crime committed by individual 
malefactors, so as to give congress the power 
to pass laws for the punisnment of such 
crimes in the several states generally. It is 
a constitutional security against arbitrary 
and unjust legislation by which a man may 
be proceeded against in a summary manner 
and arbitrarily arrested and condemned, 
without the benefit of those time-honored 
forms of proceeding in open court and trial 
by jury, which is the clear right of every 
freeman, both in the parent country and in 
this. It is a guaranty of protection against 
the acts of the state government itself. It 
is a guaranty against the exertion of arbitra- 
ry and tyrannical power on the pari of the 
government and legislature of the state, not 
a guaranty against the commission of indi- 
vidual offenses; and the power of congress, 
whether implied or expressed, to legislate for 
the enforcement of such a guaranty, does 
not extend to the passage of laws for the 
suppression of ordinaiy crime within the 
states. This would be to clothe congress 
with power to pass laws for the general pres- 
ervation of social order in every state. The 
enforcement of the guaranty does not re- 
quire or authorize congress to perform the 
duty which the guaranty itself supposes it 
to be the duty of the state to perform, and 
which it requires the state to perform. The 
duty and power of enforcement take their 
inception from the moment that the state 
fails to comply with the duty enjoined, or 
violates the prohibition imposed. No state 
may pass a law impairing the obligation of 
contracts. Does this authorize co.ngress to 
pass laws for the general enforcement of 
contracts in the states? Certainly not. But 
when the state has passed a law which vio- 
lates the prohibition, congress may provide 
a remedy. It did so in the twenty-fifth Sec- 
tion of the judiciary act [1 Stat. 85] by au- 
thorizing an appeal to the supreme court of 
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the United States of all cases where a consti- 
tutional or federal right should be denied or 
overruled in a -state court. 
i Again, "the citizens of each state shall be 
entitled to all the privileges and immunities 
of citizens in the several states." But this 
does not authorize congress to pass a general 
system of municipal law for the security of 
'person and property, to have effect in the 
several states for the protection of citizens 
of other states to whom the fundamental 
right is guarantied. It only authorizes ap- 
propriate and efficient remedies to be provid- 
ed in case the guaranty is violated. Where 
affirmative legislation is required to give the 
citizen the right guarantied, congress may 
undoubtedly adopt it, as was done in the 
case of the fugitive slave law and as has 
been done in later times, to carry into full 
effect the 13th amendment of the constitution 
iby the passage of the civil rights bill, as 
will be more fully noted hereafter. But with 
•regard to mere constitutional prohibitions of 
state interference with established or ac- 
knowledged privileges and immunities, the ap- 
propriate legislation to enforce such prohi- 
bitions is that which may be necessary or 
proper for furnishing suitable redress when 
such prohibitions are disregarded or violated. 
Where no violation is attempted, "the inter- 
ference of congress would be officious, un- 
necessary, and inappropriate. 
. The bearing of these observations on the 
effect of the several recent amendments of 
the constitution, in conferring legislative 
powers upon congress, is next to be noticed. 
The 13th amendment declares that neither 
slavery nor involuntary servitude, except as 
a punishment for crime, shall exist within 
the United States or any place subject to its 
jurisdiction, and that congress shall have 
power to enforce this article by appropriate 
legislation. This Is not merely a prohibition 
against the passage or enforcement of any 
law inflicting or establishing slavery or in- 
voluntary servitude, but it is a positive dec- 
laration that slavery shall not exist. It pro- 
hibits the thing. In the enforcement of this 
article, therefore, congress has to deal with 
the subject matter. If an amendment had 
been adopted that polygamy should not exist 
within the United States, and a similar pow- 
er to enforce it had been given as in the 
case of slavery, congress would certainly 
have had the power to legislate for the sup- 
pression and punishment of polygamy. So, 
undoubtedly, by the 13th amendment con- 
gress has power to legislate for the entire 
eradication of slavery in the United States. 
This amendment had an affirmative operation 
the moment it was adopted. It enfranchised 
four millions of slaves, if, indeed, they had 
not previously been enfranchised by the 
operation of the Civil War. Congress, there- 
fore, acquired the power not only to legislate 
for the eradication of slavery, but the power 
to give full effect to this bestowment of lib- 
erty on .these millions of people. * All this it 



essayed to do by the civil lights bill, passed 
April 9, 1S66 (14 Stat. 27), by which it was 
declared that all persons born in the United 
States, and not subject to a foreign power 
(except Indians, not taxed), should be citizens 
of the United States; and that such citizens, 
of every race and color, without any regard 
to any previous condition of slavery or invol- 
untary servitude, should have the same right 
in every state and territory to make and en- 
force contracts, to sue be parties, and give 
evidence, to inherit, purchase, lease, sell, 
hold, and convey real and personal property, 
and to full and equal benefit of all laws 
and proceedings for the security of persons 
and property, as is enjoyed by white citizens., 
and should be subject to like punishment, 
pains and penalties, and to none other, any 
law, etc., to the contrary notwithstanding. 

It was supposed that the eradication of 
slavery and involuntary servitude of every 
form and description required that the slave 
should be made a citizen and placed on an 
entire equality before the law with the white 
citizen, and, therefore, that congress had the 
power, under the amendment, to declare and 
effectuate these objects. The form of doing 
this, by extending the right of citizenship and 
equality before the law to persons of every 
race and color (except Indians not taxed and, 
of course, excepting the white race, whose 
privileges were adopted as the standard), al- 
though it embraced many persons, free col- 
ored people and others, who were already citi- 
zens in several of the states, was necessary ^ 
for the purpose of settling a point which had 
been raised by eminent authority, that none 
but the white race were entitled to the rights 
of citizenship in this country. As disability 
to be a citizen and enjoy equal rights was 
deemed one form or badge of servitude, it 
was supposed that congress had the power, 
under the amendment, to settle this point of 
doubt, and place the other races on the same 
plane of privilege as that occupied by the 
white race. 

Conceding this to be true (which I think it 
is), congress then had the right to go further 
and to enforce its declaration by passing laws 
for the prosecution and punishment of those 
who should deprive, or attempt to deprive, any 
person of the rights thus conferred upon him. 
Without having this power, congress could not 
enforce the amendment. It cannot be doubt- 
ed, therefore, that congress had the power to 
make it a penal offense tp conspire to deprive 
a person of, or to hinder him in, the exercise 
and enjoyment of the rights and privileges 
conferred by the 13th amendment and the 
laws thus passed in pursuance thereof. But 
this power does not authorize congress to pass 
laws for the punishment of ordinary crimes 
and offenses against persons of the colored 
race or any other race. That belongs to the 
state government alone. All ordinary mur- 
ders, robberies, assaults, thefts* and offenses 
whatsoever are cognizable only in the state 
courts, unless, indeed, the state should deny 
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to the class of persons referred to the equal 
protection of the laws. Then, of course, con- 
gress could provide remedies for their secu- 
rity and protection. But, in ordinary cases, 
where the laws of the state are not obnox- 
ious to the provisions of the amendment, the 
duty of congress in the creation and punish- 
ment of offenses is limited to those offenses 
which aim at the deprivation of the colored 
citizen's enjoyment and exercise of his rights 
of citizenship and of equal protection of the 
laws because of his race, color, or previous 
condition of servitude. To illustrate: If in 
a community or neighborhood composed prin- 
cipally of whites, a citizen of> African descent, 
or of the Indian race, not within the exception 
of the amendment, should propose to lease and 
cultivate a farm, and a combination should 
be formed to expel him and prevent him from 
the accomplishment of his purpose on account 
of his race or color, it cannot be doubted that 
this would be a case within the power of con- 
gress to remedy and redress. It would be a 
case of interference with that person's exer- 
cise of his equal rights as a citizen because 
of his race. But if that person should be in- 
jured in his person- or property by any wrong- 
doer for the mere felonious ox wrongful pur- 
pose of malice, revenge, hatred, or gain, with- 
out any design to interfere with his rights of 
citizenship or equality before the laws, as 
being a person of a different race and color 
from the w T hite race, it would be an ordinary 
crime, punishable by the state laws only. To 
constitute an offense, therefore, of which con- 
gress and the courts of the United States have 
a right to take cognizance under this amend- 
ment, there must be a design to injure a per- 
son, or deprive him of his equal right of en- 
joying the protection of the laws, by reason ! 
of his race, color, or previous condition of 
servitude. Otherwise it is a case exclusively { 
within the jurisdiction of the state and its I 
courts. ' 

I will next consider the effect of the 15th t 
amendment, to enforce which the law under 
consideration was primarily framed. The 
amendment declares that "the right of citizens 
of the United States to vote shall not be de- 
nied or abridged by the, United States, or by 
any state, on account of race, color, or previ- 
ous condition of servitude," and power is 
given to congress to enforce the amendment 
by appropriate legislation. Although nega- 
tive in form, and therefore, at first view, ap r 
parently to be governed by the rule that con- 
gress has no duty to perform until the state 
has violated its provisions, nevertheless in 
substance, it confers a positive right which 
did not exist before. The language is pecul- 
iar. It is composed of two negatives. The 
right shall not be denied. That is, the right 
shall be enjoyed; the right, namely, to be ex- 
empt from the disability of race, color, or pre- 
vious condition of servitude, as respects the 
right to vote. In terms it has a general appli- 
cation to all, but the history of the events out 
of which the amendment grew shows that it 



was principally intended to confer upon col- 
ored citizens the right of suffrage. The ma- 
jority of the court in the recent Slaughter- 
house Gases, 16 Wall. [S3 U. S.J 81. say: "In 
the light of the history of these amendments, 
and the pervading purpose of them, which 
we have already discussed, it is not difficult 
to give a meaning to this clause." (Speaking 
of that clause in the 14th amendment which 
prohibits the states from denying to any per- 
son within its jurisdiction, the equal protec- 
tion of the laws.) "The existence of laws in 
the states where the newly emancipated ne- 
groes existed, which discriminated with gross 
injustice and hardship against them as a 
class, was the evil to be remedied by this 
clause, and by it such laws are forbidden. 
* * * We doubt very much whether any 
action of a state not directed by way of dis- 
crimination against the negroes as a class, or 
on account of their race, will ever be held to 
come within the purview of this provision." 
Whether this suggestion of the court, that the 
recent amendments were intended for the ben- 
efit of the African race alone, be accepted or 
not, it is manifest that the 15th amendment 
was primarily and principally intended for 
their benefit and that it does have the affirm- 
ative effect before stated of conferring upon 
them an equal right to vote with that enjoyed 
by white citizens. It was, in fact, a consti- 
tutional extension of the civil rights bill passed 
in 1806, conferring upon the emancipated 
slave (as well as all persons of his race) an- 
other specific right in addition to those enu- 
merated in that bill; and it is to be inter- 
preted on the same general principles. But 
whilst the amendment has the effect adverted 
to, it must be remembered that the right con- 
ferred and guarantied is not an absolute, but 
a relative one. It does not confer the right 
to vote. That is the prerogative of the state 
laws. It only confers a right not to be ex- 
cluded from voting by reason of race, color 
or previous condition of servitude, and this is 
all the right that congress can enforce. It 
confers upon citizens of the African race the 
same right to vote as white citizens possess. 
It makes them equal. This is the whole scope 
of the amendment. The powers of congress, 
therefore, are confined within this scope. The 
amendment does not confer upon congress any 
power to regulate elections or the right of 
voting where it did not have that power be- 
fore, except in the particular matter specified. 
It does, however, confer upon congress the 
right of enforcing the prohibition imposed 
against excluding citizens of the United States 
on account of race, color, or previous condi- 
tion of servitude. Before the amendment con- 
gress had the power to regulate elections and 
the right of voting in the District of Columbia 
and in the territories, and to regulate (by al- 
tering any regulations made by the state) the 
time, place and manner of holding elections 
for senators and representatives in the sev- 
eral states. It has that power still, subject to 
the prohibition of the amendment. Also, be- 
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fore the amendment, the states had the power 
to regulate all state elections and the right of 
voting therein. They have that power still, 
^subject to the prohibition of the amendment 
and the right of congress to enforce it. Con- 
gress has not acquired any additional right 
to regulate the latter elections, or the right of 
voting therein, which it did not possess be- 
fore, except the power to enforce the prohi- 
bition imposed on the states, and the equal 
right acquired by all races and colors to vote. 

The manner in which the prohibition (or the 
equal right to vote) may be enforced is, of 
♦course, the question of principal interest in 
this inquiry. When the right of citizens of 
the United States to vote is denied or abridged 
by a state on account of their race, color, or 
previous condition of servitude, either by 
withholding the right itself or the remedies 
which are given to other citizens to enforce 
it, then, undoubtedly, congress has the power 
to pass law T s to directly enforce the right and 
punish individuals for its violation, because 
that would be the only appropriate and effi- 
cient mode of enforcing the amendment. Con- 
gress cannot, with any propriety, or to any 
.good purpose, pass laws forbidding the state 
legislature to deny or abridge the right, nor 
declaring void any state legislation adopted 
for that end. The prohibition is already in 
the constitutional amendment, and laws in 
violation of it are absolutely void by virtue 
of that prohibition. So far as relates to ren- 
dering null and void the obnoxious law, it is 
done already; but that does not help the per- 
son entitled to vote. By the supposition the 
state law gives him no remedy and no redress. 
It is clear, therefore, that the only practical 
way in which congress can enforce the amend- 
ment is by itself giving a remedy and giving 
redress. If the party should be sued in the 
state court for attempting to exercise his 
right, of course the appeal to the supreme 
•court of the United States, given by the twen- 
ty-lifth section of the judiciary act, would be 
-all the remedy he would need; but it would 
be entirely inefficient in securing to him the 
-actual exercise of his right to vote. 

But suppose that the laws of the state are in 
harmony with the amendment, at least con- 
tain nothing repugnant thereto; has congress 
the power to pass laws concurrently with the 
.state to enforce the right of every race and 
color, without regard to the previous condi- 
tion of servitude, to an equality in the right to 
voteV There is no essential incongruity in the 
■coexistence of concurrent laws, state and fed- 
eral, for the punishment of the same unlaw- 
ful acts as offenses both against the laws of 
the state and the laws of the United States. 
Robbery of the mails, counterfeiting the coin, 
assaults upon a United States marshal or oth- 
er officer while in the performance of his duty, 
and many other cases of like nature, will read- 
ily suggest themselves. Moore v. Illinois, 14 
How. [55 U. S.] 20. Mr. Justice Grier, in 
delivering the opinion of the supreme court 
in the case cited, says: "Every citizen of the 
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United States is also a citizen of a state or 
territory. He may be said to owe allegiance 
to two sovereigns, and may be liable to pun- 
ishment for an infraction of the laws of either. 
The same act may be an offense or transgres- 
sion of the laws of both. Thus, an assault 
upon the marshal of the United States, and 
hindering him in the execution of legal pro- 
cess, is a high offense against the United 
States, for which the perpetrator is liable to 
punishment; and the same act may be also a 
gross breach of the peace of the state, a riot, 
assault, or a murder, and subject the same 
person to a punishment, under the state laws, 
for a misdemeanor or felony. That either or 
both may (if they see fit) punish such an of- 
fender cannot b'e doubted." 

The real difficulty in the present case is to de- 
termine whether the amendment has given to 
congress any power to legislate except to fur- 
nish redress in cases where the states violate 
the amendment. Considering, as before inti- 
mated, that the amendment, notwithstanding 
its negative form, substantially guaranties the 
equal right to vote to citizens of every race 
and color, I am inclined to the opinion that 
congress has the power to secure that right 
not only as against the unfriendly operation of 
state laws, but against outrage, violence, and 
combinations on the part of individuals, irre- 
spective of the state laws. Such was the opin- 
ion of congress itself in passing the la*w at a 
time when many of its members were the 
same who had consulted upon the original 
form of the amendment in proposing it to the 
states. And as such a construction of the 
amendment is admissible, and the question is 
one at least of grave doubt, it would be assum- 
ing a great deal for this court to decide the 
law, to the extent indicated, unconstitutional. 
But the limitations which are prescribed by 
the amendment must not be lost sight of. It 
is not the right to v<jte which is guarantied to 
all citizens. Congress cannot interfere with 
the regulation of that right by the states ex- 
cept to prevent by appropriate legislation any 
distinction as to race, color, or previous con- 
dition of servitude. The state may establish 
any other conditions and discriminations It 
pleases, whether as to age, sex, property, edu- 
cation, or anything else. Congress, so far as 
the 15th amendment is concerned, is limited 
to the one subject of discrimination— on ac- 
count of race, color or previous condition of 
servitude. It can regulate as to nothing else. 
No interference with a person's right to vote, 
unless made on account of his race, color or 
previous condition of servitude, is subject to 
congressional animadversion. There may ue 
a conspiracy to prevent persons- from voting 
having no reference to this discrimination. It 
may include whites as well as blacks, or may 
be confined altogether to the latter. It may 
have reference to the particular politics of the 
parties. All such conspiracies are amenable 
to the state laws alone. To bring them with- 
in the scope of the amendment and of the 
powers of congress they must have for mo- 
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tive the race, color or previous condition of 
servitude of the party whose right is assailed. 

According to my view the law on the sub- 
ject may be generalized in the following prop- 
osition: The war of race, whether it assumes 
the dimensions of civil strife or domestic vio- 
lence, whether carried on in a guerrilla or 
predatory form, or by private combinations, or 
even by private outrage or intimidation, is 
subject to the jurisdiction of the government ! 
of the United States; and when any atrocity 
is committed which may be assigned to this 
cause it may be punished by the laws and in 
the courts of the United States; but any out- 
rages, atrocities, or conspiracies, whether 
against the colored race or the white race, 
which do not flow from this cause, but spring 
from the ordinary felonious or criminal intent 
which prompts to such unlawful acts, are not 
within the jurisdiction of the United States, 
but within the sole jurisdiction of the states, 
unless, indeed, the state, by its laws, denies 
to any particular race equality of rig'hts, in 
which case the government of the United 
States may furnish remedy and redress to the 
fullest extent and in the most direct manner. 
Unless this distinction be made we are driven 
to one of two extremes— either that congress 
can never interfere where the state laws are 
unobjectionable, however remiss the state au- 
thorties may be in executing them, and how- 
ever much a proscribed race may be oppressed; 
or that congress may pass an entire body of 
municipal law for the protection of person and 
property within the states, to operate concur- 
rently with the state laws, for the protection 
and benefit of a particular class of the com- 
munity. This fundamental principle, I think, 
applies to both the 13th and 15th amendments. 

After what has been said, a few observa- 
tions will suffice as to the effect of the 14th 
amendment, upon the questions under consid- 
eration. It is claimed tjiat, by this amend- 
ment, congress is empowered to pass laws for 
directly enforcing all privileges and immuni- 
ties of citizens of the United States by original 
proceedings in the courts of the United States, 
because it provides, amongst other things, that 
no state shall make or enforce any law which ; 
shall abridge the privileges or immunities of j 
citizens of the United States, and because it j 
gives congress power to enforce its provisions 
by appropriate legislation. If the power to | 
enforce the amendment were equivalent to , 
the power to legislate generally on the subject i 
matter of the privileges and immunities refer- j 
red to, this would be a legitimate conclusion. \ 
But, as before intimated, that subject matter j 
may consist of rights and privileges not de- 
rived from the grants of the constitution, but 
from those inherited privileges which belong , 
to every citizen, as his birthright, or from that 
body of natural rights which are recognized 
and regarded as sacred in all free govern- 
ments; and the only manner in which the con- 
stitution recognizes them may be in a prohibi- 
tion against the government of the United 
States, or the state governments, interfering 



with them. It is obvious, therefore, that the- 
manner of enforcing the provisions of this 
amendment will depend upon the character of 
the privilege or immunity in question. If 
simply prohibitory of governmental action 
there will be nothing to enforce until such ac- 
tion is undertaken. How can a prohibition,, 
in the nature of things, be enforced until it is 
violated? Law r s may be passed in advance to 
meet the contingency of a violation, but they 
can have no application until it occurs. On 
the other hand, when the provision is violated 
by the passage of an obnoxious law, such law 
is clearly void, and all acts done under it will 
be trespasses. The legislation required from 
congress, therefore, is such as will provide a 
preventive or compensatory remedy or due 
punishment for such trespasses; and appeals 
from the state courts to the United States 
courts in cases that come up for adjudication. 
If these views are correct, there can be no con- 
stitutional legislation of congress for directly 
enforcing the privileges and immunities of citi- 
zens of the United States by original proceed- 
ings in the courts of the United States, where- 
the only constitutional guaranty of such privi- 
leges and immunities is, that no state shall 
pass any law to abridge them, and where tht 
state has passed no laws adverse to them, 
but, on the contrary, has passed laws to sus- 
tain and enforce them. 

I will now proceed to examine the several 
counts in the indictment, and endeavor to test 
their validity by the principles which have 
been laid down. These have been so fully 
enunciated and explained, that a very brief ex- 
amination of the counts will suffice. 

The first count is for a conspiracy to in- 
terfere with the right "to peaceably assem- 
ble together with each other, and with other- 
citizens, for a peaceable and lawful pur- 
pose." This right is guarantied in the first 
amendment to the constitution, which de- 
clares that "congress shall make no law 
abridging the right of the people peaceably 
to assemble and to petition the government 
for a redress of grievances." Does this dis- 
affirmance of the power of congress to pre- 
vent the assembling of the people amount to 
an affirmative power to punish individuals 
for disturbing assemblies? This would be 
a strange inference. That is the preroga- 
tive of the states. It belongs to the preser- 
vation of the public peace and the funda- 
mental rights of the people. The people of 
the states do not ask congress to protect the 
right, but demand that it shall not interfere^ 
with it Has anything since occurred to 
give congress legislative power over the sub- 
ject matter? The 14th amendment declares 
that no state shall by law abridge the privi- 
leges or immunities of citizens of the United 
States. Grant that this prohibition now pre- 
vents the states from interfering with the 
right to assemble, as being one of such priv- 
ileges and immunities, still, does it give con- 
gress power to legislate over the subject? 
Power to enforce the amendment is all that 
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is given to congress. If the amendment is 
not violated, it has no power over the sub- 
ject. 

. The second count, which is for a conspir- 
acy to interfere with certain citizens in 
their right to hear arms, is open to the same 
criticism as the first. 

The third count charges a conspiracy to 
deprive certain citizens of African descent 
of their lives and liberties without due pro- 
cess of law. Every murderer and robber 
does this. Congress surely is not vested 
with power to legislate for the suppression 
and punishment of all murders, robberies, 
and assaults committed within the states. 
In none of these counts is there any aver- 
ment that the state had, by its laws, inter- 
fered with any of the rights referred to, or 
that it had attempted to deprive the citizens 
of life, liberty, or property without due pro- 
cess of law, or that it did not afford to all 
the equal protection of the laws. The third 
count cannot be sustained. 

The fourth count charges a conspiracy to 
deprive certain colored citizens of African 
descent, of the free exercise and enjoyment 
of the right and privilege to the full and 
equal benefit of all laws and proceedings for 
the security of persons and property which 
is enjoyed by the white citizens. The right 
and privilege to interfere with the exercise 
of which is here alleged to have been the ob- 
ject of the conspiracy is not contained in 
the constitution in express terms. The 14th 
amendment, amongst other things, declares 
that no state shall deny to any person with- 
in its jurisdiction the equal protection of the 
laws. But the indictment does not allege 
that this has been done. The count mani- 
festly refers to the rights secured by the 
civil rights bill of April 9, 18GG, which has 
already been referred to. That act, as we 
have seen, expressly declares that all citi- 
zens of every race and color, without regard 
to any previous condition of slavery or in- 
voluntary servitude, shall have the same 
right in every state and territory to make 
and enforce contracts, etc., and to full and 
equal benefit of all laws and proceedings 
for the security of person and property as is 
enjoyed by white citizens. The conspiracy 
charged in the fourth count is a conspiracy 
to interfere with the free exercise and en- 
joyment of this right. But the count does 
not contain any allegation that the defend- 
ants committed the acts complained of with 
a design to deprive fhe injured persons of 
their rights on account of their race, color 
or previous condition of servitude. This, as 
we have seen, is an essential ingredient in 
the crime to bring it within the cognizance 
of the United States authorities. Perhaps 
such a design may be inferred from the al- 
legation that the persons injured were of the 
African race, and that the intent was to de- 
prive them of the exercise and enjoyment of 
tjbe rights enjoyed by white citizens. But 
it ought not to have been left to inference; 
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it should have been alleged. On this ground, 
therefore, I think this count is defective and 
cannot be sustained. 

It is also defective on account of the 
vagueness and generality of the charge — "to 
prevent and hinder (them) in the free exer- 
cise and enjoyment of their several and re- 
spective right and privilege to the full and 
equal benefit of all laws and proceedings 
then and there enacted," etc. It seems to 
me that such a general and sweeping charge, 
without any specification of any laws or pro- 
ceedings, does not amount to the averment 
of a criminal act. It is not merely informal, 
it is insufficient. 

The fifth and eighth counts are open to 
the same objection of vagueness and gen- 
erality as the fourth, and for that reason 
neither of them can, in my judgment, be 
sustained. 

The sixth count charges a conspiracy to 
prevent and hinder certain citizens of the 
United States, who were of African de- 
scent and persons of color, in the exercise 
and enjoyment of their right to vote at any 
election to be thereafter held in the state of 
Louisiana, or in the parish of Grant, know- 
ing they had such right to vote. A con- 
spiracy to hinder a person from exercising 
his 'right to vote at any election is made in- 
dictable by the fourth section of the enforce- 
ment act; also by the sixth section, read in 
connection with the first. Over the general 
subject of the right to vote in the state's, and 
the regulation of said right, congress, as we 
have seen, has no power to legislate. The 
fifteenth amendment relates only to discrim- 
inations on account of race, color and pre- 
vious condition of servitude, and, as we 
have before shown, is a prohibition against 
the making of such discriminations. The 
law on which this count is founded is not 
confined to cases of discrimination above re- 
ferred to. It is general and universal in its 
application. Such a law is not supported 
by the constitution. The charge contained 
in the count does not describe a criminal 
offense known to any valid and constitu- 
tional law of the United States. It should, 
at least, have been shown that the conspir- 
acy was entered into to deprive the injured 
persons of their right to vote by reason of 
their race, color or previous condition of 
servitude. This count I also regard as in- 
valid, o 

The seventh count charges a conspiracy 
to injure and oppress certain colored citi- 
zens of African descent because, being duly 
qualified to vote, they had exercised their 
right to do so, and had voted at the election 
held in Louisiana, in November, 1872, and at 
other times. This count is subject to the 
same objection as the last, and is invalid 
for the same reason. 

The next eight counts on which the verdict 
was found are literal copies, respectively, of 
the first eight, so far as relates to the lan- 
guage on which their validity depends. The 
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same observations apply to them which ap- 
ply to the first eight. 

In my opinion the motion in arrest of 
judgment must be granted. 

[NOTE. The order arresting the judgment 
m conformity with the above opinion of Mr. Jus- 
tice Bradley was affirmed by the supreme court, 
where it was carried on writ of error and cer- 
tificate of division. 92 U. S. 542.] 



Case No. 14,898. 

UNITED STATES v. The CUBA. 

[2 Hughes, 489; i 2 Am. Law T. Rep. U. S. Cts. 

121; 10 Int. Rev. Rec. 115; 2 Bait. 

Law Trans. 743.] 

District Court, D. Maryland. 1869. 
-Customs— Forfeiture— Laxdixg without Permit. 
_A vessel is liable under section 50 of act of 
1799 [1 Stat. 665], relating to customs revenues, 
to forfeiture for the landing without permit of 
merchandise over the value of four hundred dol- 
hirs, whether the owner is innocent or not. 

[This is a libel on information for the for- 
feiture of the vessel and tackle under the 
act of 1799, on the charge of some 45,000 
cigars having been landed without permit. 
There seemed to be no dispute as to the fact 
that one of the steamer's engineers, (nanied 
A. B. Hauna, who afterwards testified 
against the vessel,) had made an arrange- 
ment with a New York man, named Clarke, 
to ruu in cigars duty free, and that the 
-cigars in question, valued at over $400, were 
being smuggled under this contract, no evi- 
dence of any complicity of the owners of the 
vessel appearing. The act of 1799 renders 
the parties knowingly offending liable to a 
line, &c, and the vessel and tackle liable to 
forfeiture should merchandise amounting to 
over $400 be landed without permit from the 
custom house by any person on board such 
vessel. The act of 1866 [14 Stat. 178J, pro- 
vides another and different penalty for 
knowingly importing merchandise contrary 
to law against the parties actually offend- 
ing, and says nothing of a forfeiture of the 
vessel. Thereupon the defense contend that 
the act of I860 embraces the offence in 
question and is a substitute for that por- 
tion of the act of 1799, and repealing the 
same by implication, relieves the vessel in 
this case from the penalty therein contain- 
ed. 

[Considerable stress was laid upon the 
hardship which would be worked upon in- 
nocent ship owners by making them liable 
under the act of 1799, for the frauds of par- 
ties over whom they have no control and 
against which they cannot protect them- 
selves.] 2 

GILES, District Judge. This is a libel up- 
on information on the instance side of the 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 

2 [From 10 Int. Rev. Rec. 115.] 
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court to forfeit the steamship Cuba, her tac- 
kle, furniture, etc. The libel was originally 
laid under the provisions of the 50th section 
of the act of 1799, and was subsequently 
amended by counts under the 24th and 27th 
sections of the same act. The district attor- 
ney, however, abandoned the amendment, 
and in the argument only relied on the orig- 
inal count. There is no evidence to sustain 
the allegations under the 27th section, and 
the 24th section is apparently superseded by 
the 4th section of the act of 1866, and not 
having been relied upon by the district at 
torney, will not be considered further. 

The question then for the court to deter- 
mine is whether a forfeiture of the vessel 
can be had under the allegations of the first 
count, based upon the 50th section of the act 
of 1799. This section provides that no 
goods or merchandise brought from foreign 
ports shall be landed at night, or without the 
authority of the proper officers of the court, 
and should goods be so landed in contraven- 
tion of the act, the captain of the vessel, 
whether he has knowledge of the offence or 
not, is made liable to a penalty of a fine of 
$400, and all others knowingly assisting 
therein are punishable by a fine of the same 
sum; and should the goods so landed amount 
at their highest market rate to over the 
value of $400, the section renders the vessel, 
etc., liable to forfeiture. It is proved that 
during the year 1868 the steamship Cuba was 
a regular trader between the ports of Balti- 
more, New Orleans, and Havana. She had 
been built or purchased by some of the most 
respectable and enterprising citizens of this 
port, and placed upon the route for the pub- 
lic-spirited purpose of building up this trade. 
Being so engaged, between the 1st January, 
186S, and the 1st of January, 1869, on some 
four or five trips some 45,000 cigars from 
Havana were secretly landed by the first 
engineer of the steamer, a portion of them 
being delivered in New Orleans and the bal- 
ance here in contravention of the 50th sec- 
tion of the act of 1799; the captain and first 
officer of the steamer, her owners and di- 
rectors having no knowledge of the trans- 
action, and being perfectly innocent of any 
complicity therein. If this vessel is liable 
it is a very hard case upon them, for it is 
perfectly clear that no human prudence or 
skill can guard against the landing of mer- 
chandise as small in bulk as the value of 
$400 in Havana cigars. This is manifest 
from the circumstances of this very case. 
When the lynx-eyed officer of the customs 
boarded the vessel off Annapolis, suspecting 
and for the purpose of detecting this very 
fraud, with all his search and exertion he 
failed to find some four thousand cigars 
which the engineer then had on board, and 
subsequently brought out from their hiding 
place, landed and shipped to his confeder- 
ate in New York. In the present state of 
the navigation, in the brief time of the rapid 
trips of steamers, it is impossible to prevent 
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such frauds. With the hardship of the law, 
however, the court has nothing to do; its 
duty is only to declare and enforce the law 
as made; the making of laws and the re- 
mission of penalties therein imposed belong 
to other departments of the government. 

In the very able arguments of counsel for 
the claimants, the court understood them 
to contend that the 50th section of the act of 
1799 was repealed by implication by the 4th 
section of the act of 1S6G. There are one or 
two plain rules recognized by courts for the 
construction of statutes which are applica- 
ble to this case. Repeals by implication are 
never favored, particularly as applied to 
statutes designed for the enforcement of the 
revenue laws of the government [XJ. S. v. 
GT Packages of Dry Goods] 17 How. [58 XJ. 
S.] 85; [Sinnot v. Davenport] 22 How. [63 
XJ. S.] 229; XJ. S. v. One Case of Hair Pen- 
cils [Case No. 15,924]. A statute is never 
repealed by implication if the prior and sub- 
sequent statutes can be so construed as to 
stand together [Wood v. U. S.] 16 Pet. [41 
XJ. S.] 342. The implication must be one of 
necessity, and it is not sufficient that the 
two acts should relate to the same subject- 
matter, there must be a positive repugnancy 
between them,<and even then the appeal is 
only pro tanto of the prior statute as can- 
not stand together with the subsequent act 
All laws for the collection of revenue are to 
be construed as auxiliary and cumulative, 
except when otherwise expressly provided 
therein. [AlcCool v. Smith] 1 Black [66 XJ. 
S.] 459; Aspden's Estate [Case No. 589]; 
[Lessee of Croghan v. Nelson] 3 How. [44 
XT. S.] 187; Morlot v. Lawrence [Case No. 
9,S15]; XJ. S. v. Smith [Id. 16,319]. The 
case last cited is very similar to the one 
before me. The object of the law in both 
was to prevent smuggling, and it was there 
contended that the act of 1842 [5 Stat 548] 
repealed by implication the act of 1832 [4 
Stat 5S3]. but'the court decided there was 
no repeal, the last act covering some but 
not all the ground of the first act 

To look at the acts, the 50th section of the 
act of 1799 inflicts a penalty upon the mas- 
ter whether he had knowledge or not, a pen- 
alty imposed by the government to secure 
extreme caution and vigilance upon his part, 
and where the goods landed should amount 
to $400 in value, provides for the forfeiture 
of the vessel. The act of 1866, section 4, 
upon which Mr. Bmne so ably commented, 
like section 19 in th,e act of 1842, imposes a 
penalty upon those who knowingly import 
goods contrary to law, the forfeiture of the 
goods imported, a fine of from $50 to $5000, 
and imprisonment for not more than two 
years. A party cannot be convicted under 
this section unless he has knowingly and 
wilfully engaged in the forbidden transac- 
tion, and so this act does not cover the same 
ground as the act of 1799, which provides 
against the handling of goods by night or 
without the permit of the collector and naval 



officer of the port. The acts do not cover 
the same ground nor the same offence, and 
consequently there is no repeal by implica- 
tion. 

It might have been urged, though the point 
was not raised, that under the Sth section or 
the act of 1866, providing that in any case 
where a vessel, or the owner, master, or 
manager of a vessel, shall be subject to a 
penalty for violation of the revenue laws^ 
of the United States, such vessel shall *be 
holden for such penalty, etc., that the steam- 
er in this ease can only be held for the pen- 
alty against the landing of the cigars (some- 
$2000), and though the court at first thought 
such to be the case, upon careful examina- 
tion of the section by the lights of the rules- 
before laid down, 1 1 am of opinion that this* 
statute can stand, and that there is double 
remedy given, and this section can apply 
where the value of the goods landed is under 
$400, and that when over that amount the* 
government can elect whether to pursue one 
or the other remedy, and the court is bound 
to so construe it, though if it could have 
seen its way it would take pleasure in clear- 
ing the vessel under the circumstances of 
this case. There is, however, a provision in 
the act of 1S66 (section 18) which has es- 
caped the attention of the counsel on both 
sides, and which disposes of the whole ques- 
tion of repeal by implication. The 18th sec- 
tion enacts that "nothing in this act contain- 
ed shall be taken to abridge or limit any for- 
feiture, penalty, fine, liability, or remedy 
provided for or arising under any law now in 
force, except as herein otherwise especially 
provided." This cuts out by the roots the- 
doctrine of repeal by implication, and clears* 
the case from all difficulty. I have, there- 
fore, nothing left to do but to enforce the 
law; and as it is perfectly clear that the 
cigars were not on the manifest, and were- 
landed without permit, I shall sign a decree 
for the condemnation of the vessel, etc. As- 
the vessel has been taken out on stipulations, 
I shall order them paid within twenty days.. 



Case ]STo. 14,899. 

UNITED STATES v. CXJLLERTON et al_ 

[8 Biss. 166; i 24 Int. Rev. Rec. 68.] 

Circuit Court, N. D. Illinois. Feb. 1878. 

Internal Revenue — Action upon JSond— Sen- 
tence as a Bar— Pardon. 

1. Where a distiller is indicted for violation of 
the internal revenue laws, his conviction and 
sentence for such violations is not a bar to such 
action, unless the sentence is actually fulfilled— 
if a fine by payment, and if imprisonment, by 
serving out the term. 

2. A pardon is an effectual satisfaction of such . 
sentence, and also operates as a complete release- 
of the sureties on the bond from all liability for 
the same acts or breaches of duty charged in the 
indictment. 

i [Reported by Josiah H. Bissell, Esq., and, 
here reprinted by permission.] 
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This is an action of debt upon a bond given 
by the defendants [Edward F. Gullerton and 
others] conditioned for the faithful perform- 
ance by defendant Gullerton of his duties in 
the office of internal revenue gauger for the 
First collection district of this state, to which 
he had been duly appointed. The bond bears 
date the 23d day of December, 1874. Ten 
breaches of this bond are assigned in the dec- 
laim tion: 

[1. That on the 1st day of February, 1873, 
while Gullerton, as such gauger, was assign- 
ed to duty at the distillery of Dickinson, 
Leach and Co., he permitted a large quantity 
of spirits, produced at said distillery, to wit: 
ten thousand proof gallons to be removed to 
some place other than the distillery ware- 
house, without payment of the tax thereon 
imposed, whereby the United States was de- 
frauded of said tax. 

[2. That on the 10th day of February, 1875, 
while acting as such gauger and while as- 
signed for duty at said distillery, said Culler- 
ton did conspire with said Dickinson, Leach 
and others to defraud the United States of the 
tax on a large quantity of spirits produced at 
said distillery, by means of which conspiracy 
a large quantity of said spirits were removed 
from said distillery without payment of the 
tax, whereby the United States was defraud- 
ed of the tax imposed by law on said spirits. 
[3. That on the 1st day of March, 1875, 
while said Cullerton was assigned to duty at 
said distillery as such gauger, said Dickin- 
son and others did unlawfully remove there- 
from a large quantity, to wit: ten thousand 
gallons of spirits, produced at said distillery, 
without payment of the tax thereon; and that 
Cullerton had knowledge of such removal, and 
failed and neglected to report such removal 
to the collector of internal revenue for said 
district, whereby the tax on said spirits was 
wholly lost to the United States. 

[4. That on the 10th day of March, 1875, 
while Cullerton was assigned to duty as such 
gauger at said distillery, said Dickinson and 
others unlawfully removed a large quantity 
of spirits from said distillery without pay- 
ment of tax, to wit: ten thousand gallons; 
and that, although Gullerton had knowledge of 
the intended removal and eloigning of said 
spirits from said distillery, he omitted to give 
notice thereof to the collector of said district, 
whereby, etc. 

[5. That on the 20th day of February, 1875, 
while Cullerton was assigned to duty as such 
gauger at said distillery, a large quantity, to 
wit: ten thousand gallons of spirits were re- 
moved from said distillery without payment 
of the tax, by and with the connivance and 
collusion of said Cullerton, whereby the Unit- 
ed States were defrauded, etc. 

[6. That on the 1st day of April, 1875, while 
assigned to do duty as such gauger at the dis- 
tillery of the Illinois Distilling Company, he 
did permit divers persons to remove from said 
distillery a large quantity, to wit: ten thou- 
sand gallons of spirits there produced without 



payment of the tax imposed thereon, where- 
by, etc. 

[The seventh, eighth, ninth, and tenth 
breaches are like the second, third, fourth, 
and fifth, with the exception that they charge 
the spirits to have been removed from the dis- 
tillery of the Illinois Distilling Company.] 2 

To this the defendants plead two special 
pleas: 

First— That on the 11th of February, 1S7G, 
Cullerton was indicted by the grand jury of 
the district court of this district for the same 
identical acts of misconduct assigned in said 
declaration as breaches of said bond. That 
he was afterwards duly arraigned in said 
court and pleaded "Not guilty" to said indict- 
| ment, and afterwards, to-wit: on the 12th 
day of June, 1S76, he was duly tried on said 
indictment before said court and a jury, and 
by the verdict of said jury found "Guilty" 
on the fourth count of said indictment and 
"Xot guilty" as to all the other counts and 
charges therein. On which verdict said court, 
afterwards, to-wit: on the 21st day of July, 
1876, gave judgment and sentenced said Cul- 
lerton to pay a fine of one thousand dollars, 
and to be imprisoned in the jail of Cook coun- 
ty, Illinois, for the term of six months, and to 
pay the costs of said proseeujion— which said 
judgment has not been reversed, etc. 

Second— That after the trial, conviction, and 
sentence of said Cullerton as set forth in the 
first special plea, to-wit: on the 3d day of 
August, 1876, the president of the United 
States wholly pardoned and released said Cul- 
lerton from the offenses, causes of action and 
penalties alleged in the said several breaches 
in said declaration on condition that said Cul- 
lerton would pay the said fine of one thousand 
dollars and the costs of said prosecution. 
And avers that said Cullerton duly accepted 
said pardon, and paid said fine and costs long 
before the commencement of this suit. 

To these two pleas the district attorney filed 
a general demurrer. 

Mark Bangs, U. S. Dist. Atty. 
C. H. Reed, for defendants. 

BLODGETT, District Judge. The only 
question is, whether these two pleas present 
an answer to the action. 

The first plea of indictment, trial, convic- 
tion and sentence for the same offenses un- 
der the criminal clauses of the statute pre- 
scribing the duties and punishments of of- 
ficers of the internal revenue department, 
raises the question whether the government 
can have a remedy upon the officer's bond 
after prosecuting and convicting him crimi- 
nally. 

I take it that there can be no doubt but 
that an acquittal under a criminal proceed- 
ing would be a bar to an action on the bond 
for damages for the same breaches of duty 
charged in the indictment. So that it is on- 
ly necessary to ask whether the conviction 



2 [From 24 Int. Rev. Rec. 68.] 
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for neglect of duty under the fourth count 
of the indictment is a bar to this suit for 
damages on the bond for the same negligence 
—the plea containing apt averments that the 
breaches for negligence assigned in this suit 
-are the same as charged in the fourth count 
-of the indictment. 

A reference to the indictment pleaded in 
this case shows that it was based upon sec- 
tion 3169 of the Revised Statutes, and the 
acts of misconduct alleged in the declaration 
.are substantially the same for which pen- 
alties are provided in this section. 

The section reads as follows: 

"Every officer or agent appointed and act- 
ing under the authority of any revenue law 
of the United States— 

"First— Who is guilty of any extortion or 
willful oppression under color of law; or, 
■second— Who knowingly demands other or 
greater sums than are authorized by law, 
or receives any fee, compensation, or reward, 
-except as by law prescribed, for the per- 
formance of any duty; or, third— Who will- 
fully neglects to perform any of the duties 
enjoined on him by law; or, fourth—Who 
-conspires or colludes with any other person 
to defraud the United States; or, fifth— Who 
makes opportunity for any person to de- 
fraud the United States; or, sixth— Who 
does or omits to do any act with intent to 
enable any other person to defraud the .Unit- 
ed States; or, seventh— Who negligently or 
designedly permits any violation of the law 
l)y any other person; or, eighth— Who makes 
or signs any false entry in any book, or 
makes or signs any false certificate " or re- 
turn, in any case where he is by law or regu- 
lation required to make any entry, certifi- 
cate or return ; or, ninth— Who, having 
knowledge or information of the violation 
of any revenue law by any person, or of 
fraud committed by any person against the 
United States, under any revenue law, fails 
to report, in writing, such knowledge or in- 
fox*mation to his next superior officer and to 
the commissioner of internal revenue; or, 
-tenth— Who demands or accepts, or attempts 
to collect, directly or indirectly, as payment 
or gift, or otherwise, any sum of money or 
other thing of value for the compromise, ad- 
justment, or settlement of any charge or 
complaint for any violation or alleged viola- 
tion of law, except as expressly authorized 
"by law so to do, shall be dismissed from of- 
fice, and shall be held to be guilty of a mis- 
demeanor, and shall be fined not less than 
*one thousand dollars, nor more than five 
thousand dollars, and be imprisoned not less 
than six months nor more than three years. 
The court shall also render judgment against 
the said officer or agent for the amount of 
■damages sustained in favor of the party in- 
jured, to be collected by execution. One- 
half of the fine so imposed shall be for the 
use of the United States, and the other half 
for the use of the informer, who shall be as- 
certained by the judgment of the court." 



It will be seen that under this law the 
court is required to render judgment against 
the officer or agent for the amount of dam- 
ages sustained in favor of the party injured, 
to be collected by execution. 

Every gauger is required by law (section 
3150) to give bond in a penal sum not less 
than five thousand dollars, x conditioned for 
the faithful performance of his duties under 
the law and regulations. And I am of opin- 
ion that it is not a good plea to a suit on this 
bond to allege an indictment, conviction and 
sentence under section 3169, or any other sec- 
tion prescribing penalties for violation of 
duty as such officer, unless there is an aver, 
ment of satisfaction of the judgment. If a, 
fine, by payment— if imprisonment, by serv- 
ing out the term of sentence. 

If the government elects in case of breach 
of duty to prosecute its dishonest officer by 
indictment instead of proceeding on the bond 
for damages, and obtains a conviction and 
satisfaction of the • judgment, I think it 
would be barred from proceeding on the bond 
for the same delinquencies; but until the 
judgment in the criminal proceeding is satis- 
filed, I think the intent of the law would be 
to reserve to the government the right of 
action on the bond for the damages. 

It may be true, as contended in the argu- 
ment, that where a statute provides a rem- 
edy by indictment and also by a civil action 
in behalf of the government against an of- ' 
ficer for violation or neglect of duty, and the 
government proceeds by indictment, that this 
is a bar to the civil suit. • But this statute 
is peculiar and I think it was the evident 
intention of congress that an officer violat- 
ing its provisions should be liable criminally 
and civilly, or at least, that his civil lia- 
bility should not be discharged until he had 
satisfied whatever judgment might be ren- 
dered against him in a criminal proceeding. 
I am, therefore, of opinion that the de- 
murrer to the first special plea is well taken. 
The second plea alleges an executive par- 
don after conviction on the fourth count of 
the indictment, and the plea avers the con- 
viction and judgment to have been for the 
same identical acts of misconduct charged 
as breaches of the bond. 

"A pardon in a legal sense is a remission 
of guilt." 1 Bish. Cr. Law, 89S. 

Lord Coke says: "A pardon is a work 
of mercy, whereby the king either before at- 
tainder, sentence or conviction, or after, for- 
giveth any crime, offense, punishment, execu- 
tion, right, title, debt, or duty, temporal or 
ecclesiastical." 3 Inst. 233. 

"A pardon is an act of grace proceeding 
from the power intrusted with the execution 
of the laws, which exempts the individual on. 
whom it is bestowed from the punishment the 
law inflicts for the crime he has committed." 
Per Marshall, 0. J., U. S. v. Wilson, 7 Pet. 
[32 U. SJ 160. 

"The effect of a full pardon is to absolve 
the party from all the legal consequences of 
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his crime, and of his conviction, direct and 
collateral, including the punishment, whether 
of imprisonment, pecuniary penalty, or what- 
ever else the law has provided.** 1 Bish. Cr. 
Law, 91G. 

In Ex parte Garland, 4 Wall. [71 XL S.] 380, 
the supreme court of the United States says; 
"A pardon extends to every offense known to 
the law, and may be exercised at any time 
after its commission, either before legal pro- 
ceedings are taken or during their pendency, 
or after conviction and judgment." 

"A pardon reaches both the punishment pre- 
scribed for the offense and the guilt of the 
offender; and when the pardon is full, it re- 
leases the punishment, and blots out of exist- 
ence the guilt, so that in the eye of the law 
the offender is as innocent as if he had never 
committed the offense. If granted before con- 
viction, it prevents any of the penalties and 
disabilities consequent upon conviction from 
attaching. If granted after conviction, it re- 
moves the penalties and disabilities, and re- 
stores him to his civil rights; it makes him, 
as it were, a new man, and gives him a new 
credit and capacity." 

So, Blackstone says: "The effect of a par- 
don is to make the offender a new man; to 
acquit him of all corporal penalties and for- 
feitures annexed to the offense for which he 
obtains his pardon, and not so much to re- 
store his former as to give him a new credit 
and capacity." 4 Black. 402. 

One of the "legal consequences" of the vio- 
lations of duty charged in this declaration is 
the liability to an action on this officer's bond, 
which he had given for the faithful perform- 
ance of his duty; and I apprehend there is 
hardly room for a doubt that a full pardon 
—and the pardon here pleaded, when accepted 
and its conditions complied with, is a full 
pardon— releases its recipient from all the pen- 
alties attached to his offense. He is legally 
excused, and the offense wiped out against 
him. 

It can hardly require argument to prove that 
if the executive has by the par ( don pleaded 
remitted the legal consequence of Cullerton's 
official derelictions, no suit can be maintained 
against him or his sureties for those derelic- 
tions. All the remedies of the government 
against him, both on his bond and by indict- 
ment, are released, and he stands purged of 
these offenses as fully as if the offenses had 
not been committed. 

The law goes so far as to hold that the 
right of a private person to a share of a pen- 
alty by reason of his being an informer, or 
having instituted a prosecution under a penal 
law. is released by a pardon unless actually 
vested by judgment. Holliday v. People, 5 
(xilman, 214; Cope v. Com., 4 Casey [2S Pa. 
St.] 297; Com. v. Denniston, 9 Watts, 142. 

The case of TJ. S. v. McKee [Case No. 15,- 
GSS], lately tried in St. Louis before the Unit- 
ed States circuit court for the Eastern dis- 
trict of Missouri, Mr. Justice Miller presiding, 
was almost precisely parallel to this in its 
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main facts, and there the pleas of former con- 
viction and punishment and of pardon were- 
held to be a complete answer to a suit for the 
same offenses. 

In the case at bar the plea avers that the 
misconduct alleged in the declaration is the 
same as that for which the defendant Culler- 
ton had been convicted, and for which he 
had been pardoned. The government may. 
of course, take issue on this averment, and if 
the offenses for which this officer was par- 
doned are not the same as those alleged in the 
declaration, perhaps this suit may be main- 
tained. It may be that when the government 
has proceeded against an officer by indictment 
for misfeasance, malfeasance or nonfeasance 
in his official duty, the presumption would be 
that all his official derelictions up to the time 
of the finding of the indictment had been 
charged, and that it could not afterwards in- 
dict or sue for acts committed prior to the 
indictment wheu a judgment bad been given 
adverse to the government, or when it had ob- 
tained a conviction and satisfaction; but the 
question does not arise and need not be de- 
cided at this time. 

The demurrer is sustained as to the first 
plea, and overruled as to the second. 



Case Wo. 14,900. 

UNITED STATES v. CUMMINGS. 
[3 Pittsb. Leg. J. 29.] 

District Court, W. D. Pennsylvania. Mav 8, 

1855. 

Mail Robbery — Indictment— Evidence— Trial. 

[This was an indictment against Henry 
Cummings, charging him with robbing the 
mail.] The indictment being read to the 
prisoner, he plead "not guilty." This case was 
set down for the previous term, but a con- 
tinuance was granted, the defendant alleg- 
ing that he was not prepared to go to trial, 
owing to the absence of important witnesses. 

The jury is composed of the gentlemeu 
named below: (1) George Conner, (2) Alex. 
Mestergedd, (3) Win. M. Barrow, (4) John 
Scott, (5) Levi Colvin, (6) J.. A. Patterson, (7> 
Thos. Brownfield, (8) Hugh 'McKee, (<)> .Tohn 
Long, (10) Wm. H. Blair, (11) A. S. Davis, 
(12) John Rogers. 

Charles Shaler, for the Government. 
Samuel W. Black, J. Bowman Sweitzer, and 
John H. Hampton, for the prisoner. 

Cummings is a robust, healthy-looking man,* 
and has a fine appearance. He is apparently 
about thirty-five years of age. 

The charge on which he is arraigned is as 
follows, as stated by Judge Shaler in opening 
the case: About the middle of June, 1854, a 
gentleman named Oliver Judd, residing in the 
town of Monterey, Massachusetts, put a let- 
ter containing two $50 notes on the Mahaiwe 
Bank, same state, into the post office at that 
place, addressed to Nathaniel Hubbard, a rela- 
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tive, at Harrison, Potter county, Pennsyl- 
vania. Expecting the letter, Hubbard called 
at the post office at Harrison, and inquired of 
Cummings, who was postmaster, whether the 
package had arrived. The answer was that 
it had not. He repeated the call several times, 
as well as did other members of o the family, 
and each time the answer was the same. 
Hubbard then wrote to Judd, that the letter 
had not reached its destination, and desired 
to know something concerning it. The clerk 
in the post office at Monterey, before enclosing 
the notes hi an envelope, had taken a mem- 
orandum of them, and this was forwarded to 
Hubbard. He again called upon Cummings, 
but without gaining any information. He 
asked to look at the record, and Cummings 
answered that he had sent it to "Washington 
City. It was afterwards found, however, in 
the post office at Harrison, but no entries for 
June were on it Hubbard's suspicions as to 
the honesty of Cummings became aroused, 
from certain circumstances that came to his 
knowledge. During the month of October, 
Cummings had made arrangements to visit 
the West, in company with several of his ac- 
quaintances. Before the party started on 
their journey, Hubbard acquainted one of 
them with the facts that he was in posses- 
sion of, and desired him to watch Cummings 
closely, to see whether he passed or had 
money of the description. When the travel- 
ers reached Detroit, Michigan, Cummings 
said that, as he had large bills, and wished 
to get them changed, he would pay the fare of 
the whole party, and then they could refund 
to him. The proposition was agreed to, and 
in the meantime the man who had the mem- 
orandum made his companions acquainted 
with the matter. They remained in Detroit 
several hours, and during the day Cummings 
remarked that he had a note for which he 
wished to get smaller ones, and that he would 
repair to a broker's, and get it exchanged. 
He walked up one street till he reached an- 
other, where he turned. His associates step- 
ped into a clothing store, purchased some ar- 
ticles, and then followed after him. Just as 
they turned the corner, they saw him coming 
out of an exchange office, and when he came 
up to them, they told him to go to the hotel 
and wait for them, as they also wished to get 
bills exchanged. On entering the broker's 
they inquired whether Cummings had pro- 
cured small notes for a large one, and re- 
ceiving an affirmative reply, they requested 
to look at the large bill, and found that it 
answered the description precisely. They im- 
mediately had him arrested, and on going to 
the railroad office they discovered that the 
note with which he paid their fare, was ex- 
actly similar to the other one missed from the 
letter. Cummings was brought to this city 
and lodged in jail, where he has been ever 
since. 

William Bostwick testified— Reside in Great 
Barrin^ton, Massachusetts; am cashier of the 
Mahaiwe Bank, at that place; (one of the 
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notes was shown to witness, and he pro- 
nounced it a genuine issue of his bank; it 
was No. 306, letter A, and dated August, 
1853,) no duplicate numbers of that letter are 
issued; all §50 notes are lettered A; have no 
regular time of calling in and cancelling such 
notes; the number is the only way in which 
the note can be distinguished from other 
notes of the same denomination. 

B. C. Langdon testified— Beside in Monte- 
rey, Massachusetts; am clerk in the post of- 
fice at that place; Mr. Oliver Judd, on the 
16th of last June, came into the office with 
two $50 notes, and requested me to inclose 
and direct them to Nathaniel Hubbard, at 
Harrison Valley, Potter county, Pa.; did as 
he wished; took a memorandum of the de- 
scription and denomination of the bills; they 
were numbered 302 and 306; put the letter 
in the usual place for letters in the post office; 
some time after, received a letter from Mr. 
Hubbard, in which he stated that the letter 
had not reached its destination; replied to 
him, saying I had mailed it; also wrote to 
Cummings, to ask him whether he had re- 
ceived any letters from our office of the date 
of the 16th June. Cross-examined— Have a 
distinct recollection of directing the letter to 
Nathaniel Hubbard, at the request of Mr. 
Judd; did not take a memorandum of the de- 
nomination of the notes, as I did not consider 
it necessary. 

The prosecution offered in evidence a leaf 
from the register of the post office at Monte- 
rey, on which the letter was entered. Mr. 
Hampton objected, contending that it was 
necessary to produce the register itself. Col. 
Black thought the objection was sound, and 
read an extract from the English law in sup- 
port of the position. THE COURT sustained 
the objection. 

Nathaniel Hubbard testified— Reside in Har- 
rison, Potter county, Pa.; Henry Cummings 
was postmaster there in June; received a let- 
ter at his office, informing me that a letter 
had been sent to me; inquired of Cummings 
whether a letter from Monterey had been 
received hj him; he said not; it is often the 
ease that neighbors take letters out for me, 
and I asked Cummings to look at the record; 
he said he had sent the records away; I aft- 
erwards saw the record, examined it— during 
the month of July— and found no entries for 
June; think I informed several persons of 
the description of the notes, and requested 
them to look out for the money; informed 
one or two persons who were accompanying 
Cummings to the West; gave one of them a 
memorandum; John A. Tryal was the man; 
wanted him to see whether Cummings passed 
money of the description of Nos. 302 and 306 
on the Mahaiwe Bank, of $50; Cummings left 
Harrison in October, in company with four 
or five gentlemen. Cross-examined— The sec- 
ond letter was got out of the office by a 
neighbor, who handed it to me; it was in 
July, I think, that I expected the letter con- 
taining the money; Cummings left for the 
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West in October; Sir. Tryal was the person 
to whom I made known my suspicions. 

Luther W. Hubbard testified— Reside in 
Harrison, Potter county; Henry Cuinmings 
was postmaster there in the summer of 1854; 
inquired for a letter which I understood had 
been sent to my father; made inquiries fre- 
quently, but without gaining any informa- 
tion. 

The examination of the witness having been 
concluded, the court adjourned until three 
o'clock in the afternoon. 

Afternoon Session. 

John S. Tryon, sworn— My place of resi- 
dence last summer was Harrison Valley; 
knew Cummings there; he and myself and 
others went West last September; he said 
he had two $100 bills which he got a year 
before, and had kept for the purpose of trav- 
eling with. After we started he said he had 
fifty-dollar bills. At Hornellsville we paid 
the fare on the cars for the party to Chicago. 
When we were in Detroit, Cummings spoke 
about getting his money changed, and we all 
went with him; he passed one or two offices 
that were not opened; I then stopped in a 
clothing store, with the others; Cummings 
went on and got his money changed; after- 
wards I met him, and he told me where he 
got his money changed; Fletcher and myself 
went there; inquired of the broker what bill 
prisoner had (objected to); prisoner was not 
present; the broker showed us a fifty-dollar 
Mehaiwe Bank bill; I referred to my mem.; 
1 can't tell what the number of the bill is 
now; went to the state's attorney's office, and 
had Cummings arrested. 

By Defence— Were there any inducements 
held out to the prisoner to make any state- 
ment? 

Answer— No. He said he supposed Hub- 
bard had got the note passed at Hornells- 
ville, telegraphed and had him arrested. The 
United States attorney took my memoran- 
dum. Fletcher went back for it, but could 
not get it; he got a copy of it; prisoner told 
me it I had told him of the arrest, he would 
have given me satisfaction about it 

Nothing of importance was elicited on the 
cross examination. 

Fletcher, sworn.— Was one of the emigrat- 
ing party. In Detroit went into the broker's 
office, where Cummings got his money chan- 
ged, with Tryon; asked him whether he had a 
certain bill; he hesitated, said he had a $50 
bill on Mehaiwe Bank, marked No. 306. This 
is the same oflice, where Cummings had just 
been; none of us got any large notes chan- 
ged. Tryon had a memorandum of the bill; 
have here a copy of it. 

This was offered in evidence, but objected 
to, and objection sustained. 

Nicholas Payne, sworn.— Am teller in Dye's 



Bank, Detroit, [the note was shown him, J 
that note I changed last October, early in the 
morning; changed it for the prisoner; put 
my initials on the note; in the afternoon, 
Tryon came to me and searched for the note. 

In the cross-examination, the defence en- 
deavored to show that the witness could not 
identify the° prisoner with certainty, and that 
the bill received from him was mixed up with 
the other bills in such a manner that its iden- 
tity also became uncertain. 

A. W. Sprague, sworn — Am a police officer 
of Detroit; the deputy marshall handed the 
prisoner into my charge, and I brought him 
here. 

By the Defense— Both conversations I had 
with the prisoner when he was in my cus- 
tody. I cautioned him against making any 
admission; didn't hold out any inducements 
to him to make any. 

The defence objected to the testimony on 
the ground of a recent decision of the English 
courts, which excludes all testimony by police- 
men as to admissions made while the pris- 
oners were in their custody. The point was 
reserved. 

Examination continued — While on the way 
from the jail to the court house in Detroit, he 
said he never before believed in destiny, but 
he did now, and that he was destined to take 
that money; thought the man insane, and so 
did others. He showed me the portrait of 
his child, and said that child was the occasion 
of his taking the money. 

The prosecution closed here. 

J. C. Dunn was sworn, and testified to the 
manner in which the mails are made up. At 
the conclusion of his testimony, the court ad- 
journed. 

IRWIN, District Judge, charged the jury, 
after which they retired, with instructions to 
bring in a sealed verdict. 

The jury came to a verdict on Wednesday 
evening, about ten o'clock. The verdict was 
sealed. On Thursday morning, at the open- 
ing of court, the jury were called to their 
boxes, and the verdict being opened read 
"Guilty" with, a recommendation to the mercy 
of the court. 

Col. Black, for the defence, made a motion 
in arrest of judgment, which was argued on 
Friday morning. The motion was made up- 
on an alleged deficiency in the indictment. 

[NOTE. At a subsequent hearing of the 
case, upon a motion for an arrest of judgment, 
May 26, 1855, the defendant was remanded to 
prison, no amount of bail being made. Case No. 
14,901a. A bill was filed against the prisoner 
in the month of October following, upon a charge 
of larceny of a $50 note. The jury rendered a 
verdict of "Guilty in manner and form as he 
stands indicted," and the prisoner was remanded. 
Id. 14,901b. At a final hearing of the case, in 
April, 1856, the prisoner was released, having en- 
tered into a bond for $2,000. Id. 14,901.] 
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Case 3STo. 14,901. 

UNITED STATES v. CUMMINGS. 

[3 Pittsb.' Leg. J. 403.] 

District Court, W. D. Pennsylvania. April 5, 
1S3(5. 

Indictment — Embezzlement bv Postmastek. 

[An indictment charging a postmaster with 
taking a note on a bank from a package in the 
mail, and converting it to his own use, is fatally 
defective, without an averment that the note 
was the property of some person.] 

[Cited in IT. S. v. Laws, Case No. 15,579; U. 
S. v. Haynes, 29 Fed. 698.] 

Before IRWIN, District Judge. 

In the case of the United States against 
Henry Cumniings, indicted for mail robbery, 
which had been certified to the United 
States circuit court to get the opinion of his 
honor, Judge Grier, in reference to the mo- 
tion in arrest of judgment, Judge Shaler 
remarked that the judge of the circuit court 
had decided that after a conviction the case 
could not be* properly certified from the one 
court to the other. It being, therefore, im- 
properly before that tribunal, no opinion as 
to the matter could be given. He then 
moved that the case be certified back from 
the circuit to the district court for further 
consideration and final action. 

So ordered by THE COURT, and entered 
upon the record. [Case No. 14,900.] 

Judge Shaler then stated that, inasmuch 
as the argument on the motion in arrest of 
judgment had been heard, his honor would 
be pleased to decide upon it. 

IRWIN, District Judge, remarked that he 
had examined the authorities bearing on the 
case, and was convinced that the motion 
should be granted, for the reason that it 
was not alleged in the indictment that the 
note taken from the letter was the property 
of any person. The judgment was there- 
fore arrested. [Cases Nos. 14,901a, 14,901b.] 

The prosecuting attorney alluded to the 
fact that a similar point had been decided in 
the same way by Judge Curtis. „ 

Col. Black, attorney for Henry Cummings, 
remarked, in justice to Mr. Shaler, that th-is 
question had never before been raised in 
either the Eastern or Western district of 
Pennsylvania, and that the uniform custom 
was to frame the indictments as drawn up 
by the United States district attorney. 

Judge Shaler stated that he had consulted 
witn government officers on the subject, and 
deemed it consistent with duty to permit 
the defendant to enter into recognizance in 
$2,000, conditioned for his appearance at the 
October term of that court 

Henry Cummings and his brother Calvin 
then entered into the required bond, and 
the prisoner was released. 

Mr. Cummings it will be remembered, was 
postmaster at Harrison. Potter county, in 
1854, and in June of that year it was al- 
leged that Oliver Judd, of Monterey* Mass., 
addressed a letter, containing two fifty-dol- 



lar notes, on the Mahawa Bank, to a rela- 
tive named Nathaniel Judd, at Harrison, 
which was never received. In October of 
the same year, Cummings went west to buy 
land, and was arrested at Detriot after hav- 
ing exchanged at a broker's office a note 
similar to those alleged to have been stolen. 
He has been in our jail ever since,— a period 
of about seventeen months. 
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UNITED. STATES v. CUMMINGS. 
[3 Pittsb. Leg. J. 45.] 

District Court, W. D. Pennsylvania. May 26, 

1855. 

Indictment— Embezzlement bt Postmaster. 

[An indictment based on the second clause of 
the 21st section of the post-office law (of 1825; 
4 Stat. 107), and charging the postmaster with 
taking from a letter in the mails a note on a 
bank, and converting the same to his own use, is 
fatally defective if it fails to aver that the note - 
was a thing of value.] 

Tuesday having been appointed by Judge 
IRWIN for delivering his opinion on the mo- 
tion for an arrest of judgment in the case of 
Henry Cummings, convicted in the United 
States district court for robbing the mail 
at Harrison Valley post-office, Potter county, 
the prisoner was brought into court at 10 
o'clock, to hear the result. He exhibited much 
anxiety. The main point argued by the de- 
fence was that the indictment did not set forth 
that the article stolen was a thing of intrinsic 
value. The question never having been raised 
before, the decision of Judge IRWIN will pos- 
sess additional importance. The report which 
we give below was made up from notes taken 
at the delivery of the opinion [Case No. 14,- 
900]: 

The case of U. S. y. Cummings was con- 
tinued until the present to enable the court to 
examine the authorities referred to by the 
counsel for the government and for the de- 
fence in their arguments on the motion in ar- 
rest of judgment. The court had looked into 
the many others not cited, with much care. 
The case of U. S. v. Mills [7 Pet (32 U. S.) 
138], cited by United States attorney, did not 
seem to involve the point at issue. The ques- 
tion there was whether the indictment con- 
tained sufficient averment of guilt to convict. 
It was not based upon the 21st section of the 
post-office law, but upon the 24th section, 
which provides that he who shall embezzle, 
destroy, or secrete, or aid or assist therein, 
shall be subject to the same penalty. In the 
case referred to, the value of the bank notes 
contained in the letter were to the jury un- 
known. No value was given. The question 
in the case before the court was whether the 
value of the bank note should have been in- 
serted in the indictment. In the case of Mills 
the only question was whether it was neces- 
sary to make an averment of guilt to convict 
the accessory. The court replied, as an ab- 
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stract question, in the affirmative; but that 
also in the indictment it was sufficiently aver- 
red. The principal had been previously con- 
victed, and in the case of the accessory it 
was only necessary to establish that fact 
The case referred to had no bearing whatever 
on the point at issue. 

• The only cases brought before the United 
States court, reported, were [U. S. v. Nott, 
Case No. 15.900, and United States v. Lancas- 
ter, Id. 15,556]. In the case of U. S. v. Nott 
the court says, if the money taken was coun- 
terfeit, or upon a bank that never existed, or 
upon an insolvent institution, it would not be 
an offence under the statute. In that trial 
the case did not turn upon the value, &c, but 
the point was raised in argument. The de- 
cision of the court, however, sustains the posi- 
tion of the defence. In the case U. S. v. Lan- 
caster the question now under consideration, 
though referred to in that case in argument, 
was not decided hj the court. Referring to 
the value, had it been contained in the mo- 
tion to quash, it would have been the stron- 
gest point in the case, but as it did not, the 
motion was refused on other grounds. 

There is a very essential difference between 
the first and second clauses of the 21st sec- 
tion of the post-office law. In the first clause 
the offence was secretly embezzling and de- 
stroying a letter not containing anything of 
value, and the penalty was a fine of $300 and 
imprisonment for six months. The offence in 
the latter consists not only in embezzling, de- 
stroying, and secreting, but doing that, and 
taking from it any of the instruments con- 
tained in the letter, and for that the punish- 
ment was ten years' imprisonment. Simply 
prying into a letter, without intent to steal, 
is very often done, and is a mild offence. The 
crime is greatly increased if an article of 
value is taken out of it. The essence of the 
offence is the value of the instrument con- 
tained in the letter,— the question was, wheth- 
er it possessed intrinsic value. Hence it was 
necessary to state whether the article was of 
value. In indictments for larceny at common 
law the essential part of the indictment was 
the statement that the article alleged to have 
been stolen was of value. The value must ap- 
pear. In this case, in which the offence was 
committed for the purpose of gaining by the 
loss of another, the value should also be stated. 
At common law the indictment could not be 
sustained. 

A large portion of the 21st section is taken 
from a statute of Geo. III. The very words 
are the same. Upon examining the forms of 
indictment used under the English statute,- 
the court found the value of the article con- 
tained in the letter was always inserted, and 
in one case particularly, where a draft was 
stolen, which was invalid for want of a stamp, 
on which account the indictment was not sus- 
tained. In other cases, where the- postmaster 
or clerk was charged with the offence of which 
Oummings was convicted, the forms of the in- 
dictment also showed the value of the article 
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contained in the letter; and, where coin was 
taken, the denomination and value were men- 
tioned. There was no reason why the value 
of the note should have been omitted in the in- 
dictment in the ease of Cummings. Embez- 
zling, under the act of congress, is a much 
more serious offence than larceny, in all case? 
of which the value must be set forth. It in- 
volved a breach of trust,— a violation of oath, 
—besides the stealing. But surely, in this 
country, it could not be the case that the tak- 
ing of a note of no value, as is so often the 
case in the frequent bankruptcy of banks, 
should subject a defendant to the punishment 
contemplated in the statute. And this is de- 
cided by Judge McLean in the case of U. S. 
v. Nott. 

There are many other articles contained in 
letters valuable only to the persons sending or 
receiving, but possessing no intrinsic value. 
It must have intrinsic value to be the founda- 
tion of a prosecution of this kind, and that 
value must be set forth in the indictment. 

In this view of the subject the court were 
of opinion that the judgment should be ar- 
rested. . 

Judge Shaler remarked that there was an in- 
dictment pending against Cummings for the 
larceny of the note contained in the letter, 
for the embezzlement of which he had been 
tried, and he requested the court to make an 
order fixing the amount of bail proper to be 
given. His honor was not prepared at pres- 
ent to name the amount, and therefore re- 
manded Cummings to prison. 

Another indictment will probably be pre- 
sented at the next term of court, the form 
of which will be laid down by Judge IRWIN 
in the above decision. 

[NOTE. Subsequently a bill was entered 
against the defendant upon a charge of larceny 
for a $50 note. The jury rendered a verdict 
against the prisoner, who was then remanded. 
Case No. 14,901b. 

[At a final hearing the next year the prisoner 
was released, having entered into a bond for 
$2,000. Case No. 14,901.] 



Case No. 14,901b. 

UNITED STATES v. CUMMINGS. 

[3 Pittsb. Leg. J. 210.] 

District Court, W. D. Pennsylvania. Oct. 20 r 
1855. 

Violation op Postal Laws— Embezzlement by 
Postmaster— Trial— Vekdiot. 

Before IRWIN, District Judge. 

The court was occupied principally in the 
transaction of civil business. The grand 
jury found a true .bill against Henry Cum- 
mings, for mail robbery* Our readers will 
recollect that this man was tried on the above 
charge, convicted, and subsequently granted 
a new trial at the last term of the court in 
this city. He now stands indicted a second 
time. The trial will commence on Wednes- 
day. 
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The case of Henry Cuminings, indicted'for 
robbing the United States mail, was taken 
up. After a jury bad been empanelled,. Hon. 
Charles Shaler, United States district attor- 
ney, opened the case. The following is a 
statement of the circumstances upon which 
the charge was brought: [See Case No. 14,- 
900.3 

Cummings was tried and convicted in May 
last, but the verdict was set aside in conse- 
quence of some informality in the indictment. 
[Id. 14,901a.] The present bill charges the 
larceny of one particular $50 note. 

The testimony was mainly the same as 
that published by us in May last. [Case 
No. 14,900.] B. C. Langdon testified to having 
received two $50 notes on the Mabawa Bank, 
Massachusetts, from Mr. Judd, at the post 
office in Monterey, to be forwarded to Alex- 
ander Hubbard, at Harrison Valley, "Potter 
county, Pa. The notes were numbered 202 
and 206. He took a memorandum of them. 
(The memorandum, one of the notes, and the 
post office register of Monterey, were offered 
in evidence.) Mr. Hubbard testified to hav- 
ing made repeated enquiry of Cummings for 
the letter, and was invariably told that no 
such letter had been received at Harrison 
Valley. 

Col. Black and J. H. Hampton, for the de- 
fence. 

Shaler & Plenniken, for the prosecution. 

Court met at ten o'clock, to receive the 
verdict of the jury in the case of Henry Cum- 
mings, indicted for mail robbery. The court 
was informed that the jury was unable to 
agree, and asKed to be discharged. They 
were were then ordered to come into court, 
when his honor refused to discharge them, 
while there was a possibility of their being 
able to find a verdict. They were notified 
that the court would meet at three o'clock 
in the afternoon, for their convenience. 

At three o'clock the court convened, and the 
jurors came down. The prisoner was also 
brought in. The jury then returned a ver- 
dict of "Guilty in manner and form as he 
stands indicted." Col. Black made a motion 
for a new trial, and in arrest of judgment. 
The prisoner was remanded, and court ad- 
journed until ten o'clock on Monday. 

[Upon a final hearing, the prisoner was re- 
lease after giving a bond for $2,000. Case No. 
14,901.] 
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UNITED STATES v. CUMPTON et al. 

[3 McLean, 163.] i 

Circuit Court, D. Indiana. May Term, 1843. 

Pleading at Law— Rejoinder— Double Issue— 
Nil Debit. 

1. A rejoinder must answer the replication. 

2. It must tender an issue on a single point. 

i [Reported h Hon. John McLean, Circuit 
Justice.] , . , 
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3. If double, it is demurrable. i 
[Cited in Elminger v. Drew, Case No. 4,416.] 
[Cited in brief in Wiard v. Semken, 8 Mackey, 

470.] 

4. The plea of nil debit is improper, where the 
action is founded on a deed. 

5. If the deed be only inducement to the action, 
that plea is proper. * 

[This was an action by the United States 
against Cumpton, and Coleman, his surety, 
upon the official bond of Cumpton as post 
master.] 

The District x Attorney, for plaintiffs. * * 
Mr. Bright, for defendants. 

OPINION OF THE COURT. Cumpton, 
the defendant, having been post master, and 
failing to account, &c. the above action was 
brought on his official bond. He pleaded 
that he had in all things performed nis* 'du- 
ties faithfully, and accounted for monies re- 
ceived, &c. The plaintiffs replied that he did 
not at all times after the making of the 
said writing obligatory and the said condi- 
tion thereof, well and truly observe, per- 
form, fulfill or keep, all and singular the 
conditions, &c, in the said writing, £s in said 
plea is alleged, but that he broke the same. 
1. That he did not make returns every three 
months. 2. Rendered no account since the 
2d April, 1840; and that between the 1st 
April and 30th of the same month divers 
sums came to his, hands as post master. 3. 
That on the 13t'h April, 1840, there was in his 
hands the sum of sixty-eight dollars. To 
this the defendants rejoined: 1st. That, the 
said Cumpton did heretofore, and before the 
commencement of this suit* to wit,- the 5tl* 
July, 1841, at said district, render accounts 
of his receipts and expenditures as post mas- 
ter, to the general post office, which were 
then and there received. 2d. That said 
Cumpton, as post master, did not, at divers 
times between the 1st April, 1S40, and the 
10th of the same month, receive divers sums 
amounting to 'sixty-eight dollars, and that 
he does not owe. 3. That he owes nothing, 
&c. To this rejoinder the plaintiffs demur- 
red. 

The demurrer must be sustained. The re- 
joinder does not answer the breach, to which 
it was intended to apply. The breach as- 
signed is, that the said Cumpton did not once 
in three months faithfully render accounts 
of his receipts, &c. as post master. The re- 
joinder is, that Cumpton, on the oth July, 
1S41, rendered accounts, &c. which were re- 
ceived, &c. The law requires quarterly ac- 
counts to be rendered. Cumpton was post 
master from 6th November, 1838, to 13th 
April, 1841. The rejoinder is, therefore, de- 
fective in this,, that it does not show or ayer 
"that accounts were rendered once in three 
months. The post office law imposes a pen- 
alty on post roasters, who neglect to make 
their quarterly returns. They are liable to 
pay double the amount of postages, ordinari- 
ly received, in each quarter, if the quarterly 
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return be not made. The second part of the 
rejoinder is double, and is, therefore, de- 
murrable. It denies certain allegations of 
the replication, and also avers that Cump- 
ton owes nothing. The issue must be tender- 
ed on a single point, though it may include 
several facts. Here, however, two distinct is- 
sues are tendered. The third part of the re- 
joinder, which is nil debit, is also demurra- 
ble. This plea can never be pleaded when 
a specialty is the foundation of the action. 
It is proper in a case where the deed is mere 
inducement to the action. 1 Chit. PI. 423; 1 
Saund. PI. & Ev. 408. The demurrer is sus- 
tained, and judgment. 



Case 3STo. 14,903. 

UNITED STATES v. CUNNINGHAM. 

[Cited in Barnes v. Billington, Case No. 1.015. 
Nowhere reported; opinion not now accessible.] 



Case BTo. 14,904. 

UNITED STATES v. CURTIS. 

[Cited in U. S. v. Hills, Case No. 15.369. 
Nowhere reported; opinion not now accessible.] 
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UNITED STATES v. CURTIS. 

[4 Mason, 232.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1826. 

Chiminal Law — "Trial," — Practice — Copy op 
Indictment. 

Under the statute of 1790, c. 9, § 28 [1 Stat. 

118], which requires, that in capital cases a 

copy of the indictment, &c. should be delivered 

to the prisoner two entire days before the trial, 

the word "trial" means the trying the cause by 

the jury, and not the arraignment and pleading 

preparatory to such trial by the jury. 

[Cited in Gordon v. Scott, Case No. 5,620; 

McCallon v. Waterman, Id. 8,675; Lewis 

v. Smythe, Id. 8,333; Meyer v. Norton, 9 

Fed. 437; Logan v. U. S., 144 U. S. 263, 

12 Sup. Ct. 630.] 

[Cited in brief in Boston & P. R. Corp. v. 

Midland K. Co., 1 Gray. 355; Byers v. 

State (Ala.) 16 South. 718; McCall v. U. 

S„ 1 Dak. 320, 46 N. W. 611. Cited in brief 

in Palmer v. State, 42 Ohio St. 600; U. S. 

v. Neverson. 1 Mackey. 161.] 

Indictments [against Winslow Curtis, alias 
Sylvester Colston] for the murder of Edward 
Selfridge, on the high seas, ou the 28th of 
August, 1826. Plea, not guilty. 

After a verdict of guilty, Jarvis & Dunlap, 
for the prisoner, moved m arrest of judgment, 
and also for a new trial, because no copy of 
the indictment was furnished two days before 
the prisoner's arraignment and pleading, ac- 
cording to the statutes of 1790, c. 9, § 29. The 
motions were argued at length by them, and 
replied to by Mr. Blake, U. S. Dist. Atty. 



i [Reported by William P. Mason, Esq.] 



The arguments are so fully considered by 
the court, that it is unnecessary to repeat 
them. 

The counsel for the prisoner cited St 7 Wm. 
III. c. 3, §§ 3, 7; St. 7 Anne, c. 31, § 10; 1 Bur- 
rows, 643; Doug. 590; Post. Crown Law, 230; 
1 Chit. Cr. Law, 329, 330, 422 (404, 405); St. 
1790, c. 9, § 11; Post. Crown Law. 1; 2 Mass. 
303. 

The counsel for the United States cited 4 Bl. 
Comm. 322, 350, and 2 Mass. 303. 

Before STORY, Circuit Justice, and DAVIS. 
District Judge. 

STORY, Circuit Justice. If the court enter- 
tained the slightest doubt upon the present 
question, as it is a capital case, we should take 
further time for deliberation. But having 
carefully examined all the authorities which 
have been cited, and deliberately considered 
them, I shall now proceed to state the opinion 
wliich we have formed. The point submitted 
is, that the prisoner was entitled of right to a 
copy of the indictment, two days, at least, be- 
fore his arraignment thereon; that no copy 
was in fact furnished him, until after his ar- 
raignment; and that this omission now enti- 
tles him to have a new trial, or to have the 
judgment arrested. In point of fact the pris- 
oner was arraigned, and pleaded not guilty, 
before the district judge, on the 29th day of 
November last; and at the same time, at his 
request, counsel were assigned to him by the 
court, and he selected, on that occasion, the 
gentlemen who so ably defended him at the 
trial. Prom various causes the trial was post- 
poned until the 15th day of December instant; 
and when the prisoner was, at that time, 
about to be put on trial, he objected, that he 
had not received a copy of the indictment uu- 
til the day preceding; and, at his suggestion, 
the trial was then postponed until the 19th day 
of the month, to enable him to make more 
thorough preparations for the trial. No sug- 
gestion was made at that time of a desire to 
retract his plea; nor any hint of the objection 
since raised, that he ought to have received a 
copy of the indictment before his arraignment; 
nor that he desired to have a new arraign- 
ment. At the trial no such objection was rais- 
ed before the jury was sworn; nor indeed was 
the objection stated, until all the evidence was 
fully gone though, and the counsel, closing for 
the prisoner, was about to finish his argument. 
He then contended, that the objection was 
fatal to the trial, and the prisoner was entitled 
to a verdict of acquittal. The court immedi- 
ately suggested, both to the prisoner and to his 
counsel, that if the prisoner, even at that time, 
was desirous to retrace his steps, and with- 
draw the cause from the jury, and to be ar- 
raigned anew, after receiving a copy for two 
or more days, there would be no objection on 
the part of the court, whatever might be their 
opinion of the law of the point, to allow him 
that indulgence. Both the prisoner and his 
counsel declined the ofter, and put the pris- 
oner upon his legal rights, without intending 
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to waive any of tliem in the present posture 
of the cause. Under these circumstances the 
court have a right to conclude, that no actual 
prejudice has been intended, or has in fact 
occurred to the prisoner; that the slip, if any, 
was wholly without motive; and that the point 
is one to he decided as of mere strict right. It 
has in fact been so argued at the bar; and cer- 
tainly if well founded, and the prisoner is now 
entitled to the benefit of it, however formal or 
inconsequential the error may seem to the 
merits of the case, he may now demand from 
the court its full legal effect. 

The argument proceeds upon the foundation 
of being fully sustained by the twenty-ninth 
section of the crinies act of 1790, c. 9. That 
section declares, "that any person who shall be 
accused and indicted of treason, shall have a 
copy of the indictment and a list of the jury 
and witnesses to be produced on the trial for 
proving the said indictment, mentioning the 
names and places of abode of such witnesses 
and jurors, delivered unto him at least three 
entire days before he shall be tried for the 
same; and in other capital offences shall have 
such copy of the indictment and list of the 
jury, two entire days at least before the trial. 
And that every person, so accused and indicted 
for any of the crimes aforesaid, shall be allow- 
ed and admitted to make his defence by coun- 
sel learned in the law; and the court, before 
whom such person shall be tried, or some 
judge thereof, shall, and they are hereby au- 
thorized and required, immediately upon his 
request, to assign to such person such counsel, 
not exceeding two, as such person shall de- 
sire," &c. This being a statute of our own 
government, it is doubtless the right and duty 
of the court to give it a sound and reasonable 
construction, according to the true import of 
its terms. But in giving such construction it 
is highly proper to consider what has been the 
construction, if any, put upon like words by 
other courts, and especially by the judges of 
England, from which country we derive our 
notions of the common law, and much of our 
jurisprudence. The question is, what is 
meant in this statute by the words "before he 
shall be tried," and "before the trial," for they 
are doubtless equivalent. Do they mean, that 
the copy shall be delivered two days before the 
jury is sworn to try the cause upon the issue 
'of fact; or do they mean, before the party is 
arraigned on the indictment and put to plead, 
and before it is ascertained, whether by his 
plea there will be a trial by jury or not? 

I will state, in the first place, what, in 
the opinion of the court, would be the true 
construction of the statute, supposing the 
point were, for the first time, suggested for 
argument; and in the next place, how far 
that construction is affected by any English 
authorities. And we are clear in opinion, 
that, upon the statute itself, the true mean- 
ing is, that the copy should be delivered two 
days before the cause is tried by the jury, 
and not before the party is arraigned on the 
indictment The reasons, that lead us to 
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this conclusion, are, first, that this is the 
natural exposition of the intent and object 
of the enactment; and,, secondly, that it is 
the legal and technical meaning of the word 
"trial," in the sense of the common law. It 
is admitted, that the legislature may use 
technical words in an untechnical sense; 
and, when from the context this is ascertain- 
ed, it is the duty of the court to construe 
the words according to the legislative intent. 
It is equally its duty to follow such intent, 
when the legislature uses untechnical words 
in a technical sense. In each case, indeed, 
the duty of the court is the same, to carry 
into effect the object of the legislature, so 
far as it is expressed, and to give a suitable 
exposition of the terms, according to the 
fair import of the language. But where the 
legislature uses words, which have an ap- 
propriate sense in the common law, that 
sense is supposed to be the one intended by 
the legislature, unless the context shows, 
that a different sense was in fact intended. 
Xow, in the sense of the common law, the 
arraignment of the prisoner constitutes no 
part of the trial. It is a preliminary pro- 
ceeding; and until the party has pleaded, it 
cannot be ascertained, whether there will 
be any trial or not. The elementary books 
are full to this purpose. Mr. Justice Black- 
stone, in the passage cited at the bar (which 
is a mere transcript from Lord Hale), says, 
"to arraign is nothing else, but to call the 
prisoner to the bar of the court to answer 
the matter charged upon him by the indict- 
ment." 4 Bl. Coirm. 322; 2 Hale, P. C. 216, 
c. 2S. If upon the arraignment the prisoner 
pleads guilty, there can be no trial at all; 
for there remains no fact to be tried; the 
whole charge of the indictment is admitted, 
and nothing remains but to pass the proper 
judgment of the law upon the premises. 
The same may be said as to other pleas, as 
a pardon, auter fois convict or acquit, which 
if admitted, supersede any trial. Indeed, 
the very forms of the proceeding upon the 
arraignment are so complete evidence of the 
legal meaning of a trial, that of themselves 
they are decisive. When the prisoner, upon 
his arraignment, pleads not guilty, he is 
then asked, how he will be tried, and the 
response, in case of a trial by jury, is, that 
he will be tried by God and his country. 
1 Chit. Cr. Law, 416, 417. "When, there- 
fore," says Mr. Justice Blackstone, "a pris- 
oner, on his arraignment, has pleaded not 
guilty, and for his trial hath put himself 
upon the country, which country the jury 
are, the sheriff of the county must return 
a panel of jurors," &c. 4 Bl. Comm. 350. 
So Lord Hale says, "After the prisoner hath 
pleaded and put himself upon the country, 
the next thing, in order of proceeding, is the 
trial of the offender." 2 Hale, P. C. 259, c. 
34. And Sir Michael Foster, in treating on 
the subject, in the very paragraph preceding 
that cited at the bar, says, he will range 
the proceedings under the following heads: 
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"What privileges the prisoner is entitled to, 
and what is incumbent on him previous to 
the trial, and what during the trial." Fost. 
Crown Law, 227. "See, also, Hawk. P.O. 
bk. 2, cc. 28, 39, 40. And under the former 
he places all the privileges of a copy of the 
indictment and list of jurors, &c. allowed 
by the law of England in cases of high 
treason. And the like distinction between 
the arraignment and trial was taken in 
Layer's Case, in 1722 (4 Bl. Comm. 322; 
Waite's Case, 1 Leach, Crown Cas. 33, 43; 
1 Chit. Cr. Law, 415, 417), and is universally 
recognised. The very form, too, of calling 
the prisoner, when he is to be put on his 
trial by the jury, shows the legal sense of 
the terms. He is then told by the clerk, in 
the language of the law, that he is now set 
at the bar to be tried, and he is to make his 
challenges before the jurors are sworn. 1 
Chit. Cr. Law, 532. 

In short, so far as authorities, or reason- 
ing, or forms go, there can be no legal 
doubt, that by the term "trial," is generally 
intended, in the law, the actual trial of the 
prisoner by the jury. The constitution of 
the United States, too, in the sixth amend- 
ment, which provides, that the accused shall 
enjoy the right to u speedy and public trial 
by jury, manifestly uses the term in the 
same sense; and indeed it pervades the gen- 
eral structure of our laws. There is not 
the slightest reason, in our judgment, for 
presuming that congress, in this section of 
the act of 1790, used the term in any dif- 
ferent or wider sense. On the contrary, 
every portion of its language is entirely con- 
sistent with, and supports this construction. 
The object of the legislature was to enable 
the party to make his defence in the best 
and most perfect manner. Not only is a 
copy of the indictment, but a list of the wit- 
nesses in treason, and a list of the jurors in 
all capital cases, to be delivered to the pris- 
oner. But unless he has already been ar- 
raigned, and has pleaded, how can it be sup- 
posed, that witnesses or jurors can be neces- 
sary? The witnesses can only be heard up- 
on an issue of fact; and the jury can only 
try an issue of fact. Until, therefore, there 
has been an arraignment and plea, on which 
a trial may be had, it would hardly seem 
worthy of legislative interposition to pre- 
scribe the delivery of a list of witnesses or 
of jurors. If, then, the natural interpreta- 
tion of the clause, so fai as witnesses and 
jurors are concerned, is, that the list should 
be delivered three or two days before the 
time of the actual trial by the jury, the 
same interpretation must be applied to the 
copy of the indictment, for the same lan- 
guage, in the same connexion, is applied to 
both. 

It has been said, that a copy of the indict- 
ment may be important, in some cases, to 
enable the prisoner to plead. Without ques- 
tion it may be so; but in such cases he 
would, upon the ordinary principles, be en- | 
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titled to a copy for that purpose. Even in 
England, where no copy is provided for in 
any capital trials, except for treason, it is 
not uncommon to grant the prisoner a copy 
at his request, where it is shown to be im- 
portant to his pleading or defence. 1 Chit 
Cr. Law, 404. But it is one thing for the 
legislature to prescribe a thing, as a matter 
of right, in all cases before arraignment and 
pleading; and quite another thing, to grant 
it as a matter of fair discretion, in the 
course of judicial proceedings, where it may 
further public justice. It has been further 
said, that, a copy of the indictment can be 
of no use, unless for the purpose of plead- 
ing. But this is certainly, a mistake. It is 
of great importance to ascertain, in many 
cases, the precise form of the charge in 
order to shape the evidence, so as to meet 
it, or to disprove the material allegations. 
In indictments for treason, the overt acts 
must be laid in the indictment, and it is, or 
may be, of the very highest importance to 
the prisoner to know the precise form of 
every charge of this nature, so vital to the 
indictment. The same thing may be said, 
in many cases, of homicides, as to the man- 
ner of the death, the instrument which in- 
flicted it, and the place where done, &c. 
If, in a case of murder, the means of the 
death are not proved by the evidence, sub- 
stantially, as laid in the indictment, the 
party is entitled to an acquittal. If, for in- 
stance, the death in the present case had 
been laid, in the indictment, to have been 
by drowning only, and not by a hatchet, 
and the proof had established the latter 
mode of death, the prisoner must have been 
acquitted. So where the indictment alleges 
the offence to be committed on the high 
seas, this is vital to the jurisdiction of the 
court in many cases; so that, if not sub- 
stantially proved, the indictment fails, even 
though the place may be within the general 
admiralty jurisdiction. Some crimes by stat- 
ute are only punishable when committed on 
the high seas, and some are punishable 
when committed in any other place within 
the admiralty jurisdiction. The distinction 
may often be most material to the defence 
at the trial. It cannot, then, be admitted 
for a moment, that in a capital case a copy 
of the indictment may not essentially aid 
the prisoner in his defence, both in point of 
merits and legal exceptions. It can rarely 
happen, that the want of a copy at the 
time of arraignment can prejudice the pris- 
oner, because it must be presumed, that 
every court, solicitous for justice, will grant 
a copy, and delay the pleading for a reason- 
able time, to enable the party to avail him- 
self of all his rights In point of fact, in 
criminal cases, few defences do arise, of 
which the prisoner has not the full benefit 
under the plea of not guilty; and other 
pleas are of rare occurrence. 

Such is a summary of the reasoning, which 
induces the court to declare, that if the point 
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were entirely new, it would feel bound to de- 
cide, that the true construction of tlje statute, 
whether considered upon its obvious terms, or 
intent, requires that the copy of the indict- 
ment should be delivered, two days at least, 
not before the arraignment of the prisoner, 
b'ut before his trial by the jury. But in cases 
•of this sort, the court will listen to the opin- 
ions expressed on like occasions, by other ju- 
dicial tribunals, with the most anxious atten- 
tion; and if, upon similar words in any stat- 
utes having similar objects, a different con- 
struction has been maintained, and acted up- 
*on, it ought to have very great weight here. 
Let us see, then, how the case stands upon 
the statutes and authorities cited at the bar. 
The statutes cited are the statutes of 7 Wm. 
III. c. 3, § 1, and 7 Anne, c. 21, § 11, respect- 
ing trials for treason. Before I proceed to 
comment on them, I would state, that the lat- 
ter section (eleventh of 7 Anne, c. 3), on which 
so much reliance has been placed, is a mere 
supplement to, and not a total repeal of, the 
former. It authorizes a list of the witnesses 
to be delivered, which was not provided for 
by the statute of 7 William III. ; and requix*es 
that the list of jurors should be delivered ten 
days before the trial, the statute of William 
requiring it only two days; and also a copy 
-of the indictment ten days before the trial, 
the statute of William requiring it only five 
days. In all other respects it left the stat- 
ute of Williaru in full force and operation; 
and therefore the statute of Anne, being a 
mere supplement, has been governed by the 
construction previously put upon the statute 
■of William, substituting only the enlarged pe- 
riod of ten days for the prior periods. This 
accounts at once for the reason, why the stat- 
ute of Anne has never received any judicial 
-construction. In point of fact, it did not 
take effect, as indeed it was upon its own 
terms not to take effect, until after the death 
of the Pretender, which did not occur until 
the reign of George III. Indeed, the first 
trial for treason upon which the statute of 
Anne operated, was that of Lord George Gor- 
don, in 1781. The case is reported in Doug. 
590, and upon that occasion the attorney gen- 
eral moved, that a list of the jurors, intended 
to be returned by the sheriff for the trial of 
the prisoner, should be delivered to the prose- 
cutor, that a copy might be delivered to the 
prisoner ten days before his arraignment, that 
having been the construction put upon the 
terms, "before the trial/' in the statute of 
William. A rule upon the sheriff was grant- 
ed accordingly; and the attorney general re- 
marked upon the peculiarity of the statutes; 
and said, "as there is no issue till arraign- 
ment, there can be no jury, strictly speaking, 
because no jury process can be awarded, until 
issue joined." And the reporter in a note ob- 
serves, that the statute of Anne is but an ex- 
tension of that of William; and thence de- 
duces the inference (at least by implication), 
that the construction of both statutes on this 
point must be the same. The practice, then, 



must be considered as regulated exclusively 
by the statute of William; and I will now 
proceed to examine the terms of that statute. 
Upon that examination, I think it will con- 
clusively appeal*, that the construction put up- 
on it by the English judges is perfectly cor- 
rect; and that the presence of language not 
existing in the statute of the United States, 
compelled them to desert the ordinary sense 
of the word, "trial," in order to carry into 
effect an apparent and expressed object of the 
legislature, that the copy of the indictment 
should be delivered before the arraignment. 
It provides, that "all and every person and 
persons whatsoever, that shall be accused and 
indicted for high treason, &c, or for mis- 
prision of such treason (for other capital of- 
fences are not comprehended in the English 
statutes), shall have a true copy of the whole 
indictment, but not the names of the wit- 
nesses, delivered unto them or any of them, 
five days, at the least, before he or they shall 
be tried for the same, whereby to enable them 
and any of them respectively to advise with 
counsel thereupon, to plead and make their 
defence, his or their attorney &c. requiring 
the same, and paying the officer his reason- 
| able fees for writing thereof, not exceeding 
j five shillings for the copy of every such in- 
I dictment." Now it is to be observed, that in 
I this clause a copy of the indictment only (and 
| not of the list of jurors) is provided for, and 
the avowed object is to enable the prisoner 
to advise with counsel, and to plead and 
make defence. According to the course of 
practice in England, the prisoner is obliged to 
plead, instanter. upon his arraignment; and 
therefore the very object of parliament, ex- 
pressed on the face of the enactment, would 
be defeated, unless the copy were furnished 
five days before the arraignment. The courts, 
therefore, in construing the statute, upon its 
plain intendment, were driven to say, that the 
terms, "before he or they shall be tried," 
must, in this connexion, be^ construed to mean, 
before the arraignment, because in no other 
way could the object be effected. And this 
exposition is so reasonable and just, that the 
only surprise is, that it should ever have been 
made a question. Sir Michael Foster, in the 
passages cited at the bar (Fost. Crown Law, 
228, 230), gives the reason for it, which has 
been already stated.* See 1 East, P. G. Ill, 112, 
114, 115; 4 Bl. Comm. 351; Hawk. P. C. bk. 2 
c. 39; 1 Chit. Cr. Law, 405. The statute pro- 
ceeds, in the next sentence, to recognise the 
true legal difference between the arraignment 
and trial, for it declares, "that every such per- 
son so accused and indicted, arraigned, or 
tried for any such treason as aforesaid, &c. 
shall be received and admitted to make his 
and their full defence by counsel learned in 
the law &e." Here the arraignment and trial 
are distinguished, as progressive acts, and that 
counsel are to be permitted in each; and thus, 
in the former clause, the inartificial use of 
,the words, "shall be tried," is completely es- 
tablished. The provision, that the prisoner 
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"shall have copies of the panel of the jurors, 
who are to try them, duly returned by the 
sheriff, and delivered unto them &c. two days 
at the least before he or they shall be tried 
for the same," stands in another (the sev- 
enth) section of the act. I have been curious 
to ascertain, whethei under the act of Wil- 
liam, it was the practice to deliver the list of 
jurors also before the arraignment. In Sir 
Michael Foster's report of the trial of the 
rebels in 1746, he speaks expressly, as to the 
delivery of the copy of the indictment before 
the arraignment; but says nothing as to the 
list of jurors. And in his subsequent dis- 
course he alludes to the provision, as to the 
list of jurors, in very general terms, leaving 
it somewhat doubtful, whether the list of the 
panel was ever delivered until after the ar- 
raignment and plea, and trial assigned. Fost. 
Crown Law, 1, 230. But upon examination 
of the case of Rex v. Rookwood, 4 St. Tr. 
CGI, 667, the very point arose, and Lord 
Chief Justice Holt and the other judges on 
that occasion held, that the list of jurors was 
to be given not before the arraignment, dul 
two days before the trial by the jury. In 
fact, in that case the jury were not summoned 
until after the prisoner had been arraigned, 
and pleaded. The practice under the statute 
of Anne, from necessity, led to the delivery of 
all the copies before the arraignment; because 
it expressly requires, that the lists of the wit- 
nesses and jurors "shall be also given at the 
same time that the copy of the indictment is 
delivered to the party indicated." Doug. 591. 
From this examination of the statutes of 
William and Anne, it is apparent, that the 
terms are not the same with our act of con- 
gress; and that the courts have been driven 
to give an exposition of the provisions differ- 
ent from their natural import, in consequence 
of explanatory phrases, which could in no oth- 
er way be rationally interpreted. There is 
no reason to suppose, that the learned judges 
would have given a different exposition from 
that which we think the true one of the act of 
congress, if the language had been in all re- 
spects the same as ours. In point of authori- 
ty, then, there is nothing binding on the con- 
science of the court, or that justifies it in 
abandoning the natural sense of the words 
used in the act of congress. But suppose the 
acts were the same, and required the same in- 
terpretation, and that the prisoner was enti- 
tled to a copy of the indictment and list of 
jurors before arraignment, the question would 
still remain, whether he could now avail him- 
self of this omission. A party may have a 
legal right to an exception, which he cannot 
take in every stage of the cause. The law 
points out an order in its proceedings, and re- 
quires that the party should take his excep- 
tions, and demand his privileges, at such time 
as general justice and convenience require; 
otherwise he is deemed to waive them. A 
party is certainly at liberty to waive any priv- 
ileges introduced solely for his own benefit; 
and if he is satisfied with going on without 



them, and sustains no prejudice thereby, there 
seems no ground to arrest the judgment, or 
grant a new trial upon this account. 

The law is perfectly settled upon this sub- 
ject in England under the strictest construc- 
tion of the statutes of William and Anne- 
We have seen, that the prisoner is entitled 
to "a true copy of the whole indictment;" 
and yet, if he has received an imperfect 
copy, or if, being entitled to a copy of the 
caption of the indictment, he has received a 
copy without the caption, and he proceeds* 
to plead, it is too late to take the exception. 
Sir Michael Foster (Fost. Crown Law, 230> 
says, "but if the prisoner pleadeth without 
a copy of the caption, as some of the assas- 
sins did, he is too late to take the objection,, 
or indeed any other objection that turneth. 
upon a defect in the copy; for by pleading,, 
he admitteth that he hath had a copy suf- 
ficient for the purposes intended by the act."' 
Now a false or imperfect copy is, in intend- 
ment of law, no true copy, and therefore, as- 
none. But the sole object of the act being 
to enable the party to plead, if he is willing 
and ready to plead without a true copy, the 
law supposes his defence does not turn upon, 
any such fact; and that he is sufficiently 
apprised of the whole charge, and of his owa 
defence to it. Mr. East, in his very accurate 
work on Crown Law (1 East, P. C. 113). 
lays down the rule even more broadly. He 
says, "but, after pleading, it is too late to 
object, either to the want of a copy, or to 
any insufficiency in it; for that admits it 
to be sufficient." And he is well warranted 
in the statement, for in the case of Rex v. 
Cook, reported in 4 Hargrave, St. Tr. 73S, 
746, 13 Howell* St. Tr. 311, and very accu- 
rately, on this point; also, in 2 Salk. 634, it 
was so expressly decided by the court. In 
that case the prisoner, after plea, but before 
the jury was sworn, took an exception by his- 
counsel, that he had not had a copy of the 
indictment, and therefore he could not be 
tried. But the court said, "By the words of 
the act (statute of Wm. III.) he is to demand 
it, and he has it to enable him to plead, and 
till then he is not to plead. In this case he 
has pleaded; therefore this benefit is waiv- 
ed, and the prisoner has admitted he has a 
copy, or did not think it for his service to* 
require it, but was able to plead without the 
help of it." The same doctrine is recognized 
by all the other elementary writers, to which. 
Ave have had access. 1 Chit. Cr. Law, 405. 
The same point was decided in Rookwood's 
Case, 4 State Tr. 661, 607. It was, in fact, 
decided and acted upon by the circuit court, 
sitting in Rhode Island, on a trial for mur- 
der, in the case of U. S. v. Cornell [Case No. 
14,S6S]. 

In the case now at bar, the prisoner has 
been held to no strictness whatsoever. Aft- 
er he had pleaded, after his cause was fully 
before the jury, the court, in tenderness to 
human life, was willing to allow him to 
withdraw the cause from the jury; not, in- 
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deed, as a matter of right, but of discretion. 
He declined it; and if ever the waiver of a 
, benefit was intentional, and without preju- 
dice to the party, I am justified in saying, 
that the present is such a case. 

It remains only to remark upon some cases 
cited from the Massachusetts Reports. This 
court is entirely satisfied, that those cases 
were rightly decided. The case of Com. t. 
Andrews, 3 Mass. 126, turned upon the well 
known principle, that an accessary could not 
he tried without his own consent, unless his 
principal were also on trial, or had been con- 
victed. And if he were tried by his own ex- 
press consent, no judgment could pass upon 
him, until the principal was subsequently 
convicted. The court said, that they would 
not presume the assent of the prisoner to 
the trial, much less his desire to be tried, 
before the principal was tried and convicted, 
from the mere fact, that he was put on trial. 
It did not appear, that he knew his rights, 
or that he had given any consent; and that 
in criminal cases an express relinquishment 
of a right should appear, before the party 
should be deprived of it. The right here at- 
tempted to be presumed to be waiA^ed, was 
vital to the whole prosecution; and the lan- 
guage of the court must be interpreted to 
refer to such cases. In Com. v. Hardy, 2 
Mass. 303, the question was a question of 
jurisdiction. The statute of 1S05 declared, 
that *'all indictments, which may be found 
for any capital offence, shall be heard, tried, 
and determined &c. by three or more of the 
said justices" of the court. The arraignment 
of the prisoner for a capital offence was be- 
fore one judge only. The court held the ar- 
raignment was coram non judice; and that 
the intent of the statute was, that a prisoner 
capitally indicted should not be put upon 
his defence, unless three justices at least 
were present. The case is so plainly right 
on the very words of the statute, "heard, 
tried, and determined," that it is scarcely 
susceptible of legal doubt. This is the sub- 
stance of what I have to say, as to the opin- 
ion formed by the court. Our judgment is, 
that the motions be overruled. 

DAVIS, District Judge, expressed his con- 
currence in the opinion, and added some il- 
lustrative remarks. 

[See Case No. 16,<iS2/j 

NOTE, added by Judge Story. Since this opin- 
was delivered, I have had an opportunity to ex- 
amine the case of Rex v. Rookwood, 4 State Tr. 
661, at large. The very distinction insisted up- 
on by this court was admitted and insisted upon 
by tho counsel and court in that case. Lord 
Chief Justice Holt in particular, stated, that the 
interpretation of the first section of the statute 
of William, as to the time of delivering a copy 
of the indictment, was altogether governed by the 
explanatory words, "to plead and make their de- 
fence;" and that otherwise the interpretation 
would he the same as that of the seventh sec- 
tion, as to the list of jurors, viz. that the time 
of trial by the jury was Intended, and not the 
time of arraignment. When it is considered, 
that this case was decided the very year that the 
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statute of 7 Wm. III. first took effect, and by 
such eminent judges as Lord Chief Justice Holt 
and Lord Chief Justice Treby, its authority is 
absolutely irresistible, as to the true exposition 
of the statute of William. It confirms, in an 
uuexperted manner, . the view already suggested 
by the present judgment. 



Case No. 14,906. 

UNITED STATES v. CUSHMAN. 

[1 Lowell, 414.] i 

Circuit Court, D, Massachusetts. 1869. 

Internal Revenue — Distiller — Special Tax — 
Repeal of Statutes. 

Section 23 of the act of July 13, 1866 (14 
Stat. 153), punishing a distiller who shall carry 
on business without payment of a special tax, is * 
not repealed by section 5 of the act of March 
31, 1868 (15 Stat. 59), which punishes more se- 
verely every distiller who shall defraud or at- 
tempt to defraud the United States of the tax 
on the spirits distilled by him, although the 
minimum punishment under the former law is 
regulated by the amount of spirits unlawfully 
distilled. 

[This was an indictment against Al W. 
Cushman and others for carrying on the 
business of distillers of spirits without li- 
cense.] In this case, and two others against 
other defendants, that were argued with 
it, the defendants had pleaded guilty to in- 
dictments framed under the act of July 13, 
1866, § 23 (14 Stat. 153), and now moved in 
arrest of judgment. 

G. A. Soinerby, C. L. Woodbury, and L. S. 
Dabney, for the several defendants. 

The statute relied on by the government 
has been repealed by section 5 of the act of 
1868 (15 Stat. 59), for the punishment is in- 
creased by the later statute, and the offence 
is the same, namely, defrauding the gov- 
ernment of the taxes on distilled spirits; for 
though the charge is, in form, the non-pay- 
ment of the special tax or license fee, yet, in 
fact, the fine is regulated by the number of 
gallons illicitly distilled. To the point of 
implied repeal, see Norris v. Crocker, 13 
How. [54 U. S.] 429; Com. v. McDonough, 
13 Allen, 581. 

H. D. Hyde, Asst. U. S. Dist. Atty. 

The offence defined in the two statutes is 
not the same. In the one*case it is the car- 
rying on a business without license, and in 
the other defrauding the government of an- 
other and different tax, which may be done 
by a licensed as well as an unlicensed dis- 
tiller. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

LOWELL, District Judge. The mode of 
ascertaining the punishment established by 
the law of 1866, is unusual, btit the offence 
is clearly the carrying on a business without 

i [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



Z. S. v. CUSHMAN (Case No. 14,907) 



[25 Fed, Cas. page 732] 



due authority. The extent of the business 
carried on is made the measure of the low- 
est fine, but the offence is complete when the 
business is actually begun. Congress may 
iiave taken for granted that a person who 
did not pay the special tax or license fee 
would be very likely to be a defaulter in 
respect to the much more onerous tax on 
the product, but they have not said that it 
is the latter fraud which they intended to 
punish. Under this section it is not neces- 
sary for the government to allege, and they 
never do allege, that the taxes on the spirits 
themselves have not been paid; nor would 
it be a good defense to an indictment to 
aver and prove that in fact they had been 
paid. 

In this district it has been our practice to 
require that the indictment should aver, and 
the jury should find, the number of gallons 
distilled by the defendant; but our reason 
for adopting this practice was not that the 
fact formed any part of the substance of the 
offence, but because it is proper, and ac- 
cording to the best precedents, for the jury 
to pass upon a fact upon which the mini- 
mum of fine is made by law to depend. 
Without such a finding, the record would 
never show whether the court had obeyed 
the law or not. Upon careful consideration, 
we are not able to see that the section under 
review means any thing more than this, that 
the amount of business done without au- 
thority shall regulate the punishment. It 
follows that the law of 18(58, in affixing a 
higher penalty for a failure to pay the tax 
on the spirits, was dealing with a different 
subject-matter, and that a conviction or ac- 
quittal under either law would be no de- 
fence to an indictment under the other, and 
that the latter does not repeal the former. 
The real difiiculty and possible hardship 
-arise out of the statute of 1866 taken by it- 
self quite as much as from any conflict be- 
tween the two statutes. Motions denied. 



Case No. 14,907. 

UNITED STATES v. CUSHMAN. 

[2 Sumn. 310.] i 

Circuit Court, D. New Hampshire. May Term, 
1836. 

Administrator— Action on Bond for Customs 
Duties — Joint Judgment — Principal and 
Surety — Assent of Sureties to Reuase — 
Assent by Heir. 

1. Where a judgment was obtained upon a 
joint and several bond, for duties at the custom 
house, in a joint suit against all the obligors; 
and afterwards, one of the obligors died; it was 
held, that no action at law lay against the ad- 
ministrator of the deceased obligor, but only 
against the surviving judgment debtors. 

[Cited in dissenting opinion in U- S. v. Price, 
9 How. (50 U. S.) 96.] 

2. The Acts N. H. 1808 and 1830, on the sub- 
ject of the iiability of administrators, upon joint 

i [Keported by Charles Sumner, Esq.] 



contracts and joint demands against the estate 
of a deceased debtor (when the other debtor sur- 
vived), do not apply to a suit on a joint judg- 
ment, whatever might be the case, as to a suit 
on the original contract or demand. 

3. Where the secretary of the treasury re- 
leases an insolvent debtor, under the acts of 
congress, upon the condition of the assent of his 
sureties to the release, without prejudice to their 
liability, that assent must be by the parties, if 
living, and if dead, by their personal representa- 
tives. An assent by the heir of a surety is not 
sufficient. 

Debt on judgment. The parties agreed to 
a statement of facts, as follows: This is un 
action of debt, founded upon a judgment ren- 
dered by the circuit court, for the district of 
New Hampshire, on Sth of October, A. D. 
1829, in favor of the plaintiffs, against Willis 
Barnabee, John N. Sherburne, and John Ab- 
bot—for the sum of $918.53 debt, and $27.06 
cost The said judgment was rendered upon 
a bond, given for the security of duties upon 
goods imported. The defendant, Samuel 
Cushman, is administrator upon the estate of 
John Abbot The writ in this case, together 
with the copies of the judgment above named, 
are made a part of this case. In May, A. D. 
1834, the aforesaid Willis Barnabee, applied 
for a discharge from the above named judg- 
ment, in pursuance of the provisions of cer- 
tain insolvent laws of the United States. A 
hearing was had before the commissioners, 
and the result of this investigation, was for- 
warded to the secretary of the treasury depart- 
ment After which hearing and report, the 
secretary of the treasury, forwarded to said 
Barnabee a letter, which is made a part of this 
ease. On the same ISth of June, the secre- 
tary of the treasury forwarded to the dis- 
trict attorney of New Hampshire, a discharge, 
which made a part of this case. The said dis- 
charge now is, and ever has been, retained by 
the district attorney. On 19th November, 
1834, John N. Sherburne, above named, to- 
gether with John E. Abbot, son and sole heir 
of John Abbot, who deceased after the ren- 
dition of the afore described judgment, signed 
a document, showing their assent to the dis- 
charge of the said Barnabee— which document 
was tiled in the treasury department on 10th 
April, A. D. 1S35. On 26th August A. D. 1829, 
Willis Barnabee surrendered to the custom 
house, two debenture certificates— one for the 
sum of $341.40, the other for the sum of $50.60 
—for the benefit of the government; and en- 
dorsed on each of them, a receipt for the 
amount thereof, which several sums, amount- 
ing to $392.06 at the time of rendering the 
aforesaid judgment, were not, and have not 
since been allowed to said Barnabee. The 
above named defendant, Cushman, has filed 
a general demurrer. The said Sherburne has 
pleaded nul tie! record, and also satisfaction 
for the sum of $392.06— the said Barnabee has 
pleaded a discharge under the insolvent laws 
of the United States. 

Upon the above case, it is agreed, that such 
judgment shall be rendered as pertains to law. 
It is further agreed, that if the court are of 
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opinion the action cannot - be maintained 
against the three defendants, but can be 
against Cushman as administrator, the plain- 
tiffs are at liberty to become nonsuit, as to the 
other two defendants, and may amend so as 
to take judgment against Cushman alone, for 
such sum as the court may direct. The estate 
of John Abbot has been represented insolvent, 
and is probably so in fact. 

Mr. Hale, U. S. Dist. Atty. 
O. B. Goodrich, for defendants. 

Before STORY, Circuit Justice, and HAR- 
VEY, District Judge. 

STORY, Circuit Justice. Upon this state- 
ment of facts, I have no doubt, that the suit 
is not maintainable against all the defendants. 
It is the case of a joint judgment against 
three; and the suit is brought against two of 
the judgment debtors, who survive, and the 
administrator of the third judgment debtor, 
who is dead. The general doctrine of the 
common law unquestionably is, that the judg- 
ment survives against the surviving debtors 
only, and is gone as to the deceased debtor. 
The administrator is sued in autre droit; but 
it is clear, that he is not suable in that ca- 
pacity jointly with the other debtors. But 
the parties have agreed, that, if necessary, the 
writ and declaration may be amended, so as 
to become the case of a several suit against the 
administrator of the deceased debtor upon the 
judgment. And the question is thus present- 
ed, whether such a suit could be maintainable 
against him separately upon the joint judg- 
ment. I am of opinion, that it could not be 
so maintainable. As the judgment is joint, 
all the parties, who are living, and within the 
process of the court, must be joined in a suit 
upon that judgment. So the supreme court 
decided, in the case of Gilman v. Rives, 10 
Pet [35 U. S.] 29S. But, in truth, this is not 
the most pressing part of the objection. The 
judgment survives against the. living judg- 
ment debtors; and can in no mode whatso- 
ever, known to the common law, be enforced 
against the administrator of the deceased 
debtor. As to him, in its character as a 
judgment, it is functus officio. 

The statutes of New Hampshire have not 
in any manner, helped this matter. The act 
of 1S0S (Rev. Laws 1830, p. 65), applies only 
to suits on joint contracts, while they remain 
such, and not to judgments. It does do more 
than the original bond has provided in the 
present case; that is, it makes the contract 
several, as well as joint; so that it is suable 
as a several contract against the personal rep- 
resentatives of each deceased joint contractor. 
But the present is not a suit upon the original 
bond, as a several contract; but upon the 
joint judgment. Whether, after a joint judg- 
ment upon a joint and several contract, a sev- 
eral suit can be maintained upon the same 
contract severally against one of the debtors, 
or his personal representative; or whether it 
is merged in the judgment, is a question, 



which we need not meddle with in this case;: 
for it does not arise. See on this point, Sheeny 
v. Mandeville, 6 Cranch [10 U. S.] 253; Lech- 
mere v. Fletcher, 1 Cromp. & M. 634, 633- 
The act of 1822, § 12 (Rev. Laws 1830, p. 336), 
does not seem intended by its terms to go far- 
ther than the prior act of 1S0S. It provides, 
"that the estate of any person deceased, and 
the executor or administrator thereof, shall be 
liable for joint demands against the deceased, 
and any other person, in the same way and 
manner, as they would be liable, if such de- 
mands were several, as well as joint; - unless 
it appear to have been the intention of the par- 
ties, that the demand should survive only 
against the longest liver." It is difficult to* 
perceive, how this language could apply to* 
any other cases, except cases of contract vol- 
untarily entered into by the parties, where 
they had an option to make their responsibility- 
joint and several, or otherwise; and where the 
right of suit is still resting upon the original 
contract. It cannot, without violence to the 
terms, be applied to judgments; foi*r?no such* 
thing is known, at the common law, as a 
joint and several judgment. 

This view of the nature and operation of the- 
statutes of New Hampshire renders it wholly 
unnecessary to consider another point, which 
has been suggested by the argument; and that 
is, whether a contract made with the United 
States for the payment of duties, under the 
revenue laws of the United States, is, or can. 
properly be deemed a local contract, to be gov- 
erned by the state laws. Whenever that point 
arises directly in judgment, it may become- 
necessary to consider the grounds and extent 
of the decisions of the supreme court, in Cox 
v. U. S., 6 Pet. [31 U. S.] 172, 203, and in bun- 
can v. U. S., 7 Pet. [32 U. S.] 435, 449. It is. 
quite a different question, whether, upon a bill 
in equity properly framed, the United States- 
might or might not have redress against the 
administrator. That would depend upon prin- 
ciples and facts wholly incapable of being^ 
properly considered in a court of law. In 
such a suit, the question would be presented, 
whether the debenture certificates ought not 
to be first deducted from the debt. 

As to the other point, which, it is suggested, 
the case was intended to raise, whether the 
consent of John E. Abbot, the son and heir of 
the deceased, to the discharge of Barnabee, 
was a compliance with the condition of the 
discharge of Barnabee, provided for by the 
secretary of the treasury in his official instru- 
ment in the case; I am of opinion, that it 
was not. The consent must have been given 
by the party himself, if living; if not living, 
by his personal representative; for the latter 
only was capable of acting in the premises, so 
as to bind the estate of the deceased generally. 
The son, though heir, was in the sense of law 
a mere stranger, having no privity in con- 
tract or responsibility, by which he could bind 
the general assets of the deceased. But at 
most he could bind himself, only so far as real 
estate should descend to him from the de- 
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ceased. My opinion, therefore, is, that, at law, 
upon the statement of facts, judgment ought 
to be entered for the defendants, that the 
plaintiffs take nothing by their writ. 

The district judge concurs in this opinion, 
and therefore let judgment pass for the de- 
fendant. 

LNOTE. For a bill in equity, brought to re- 
cover the amount of the same judgment out of 
the assets of Abbot in the hands of the defend- 
ant, see Case No. 14,908.] 



Case !No. 14,908. 

UNITED STATES v. CUSHMAN. 

[2 Sumn. 426.] i 

Circuit Court, D. New Hampshire. Oct. Term, 
1836. 

EQUITT — SOIT AGAIXST ADMINISTRATOR — INSOLV- 
ENCY — Bond fok Customs Duties — Sureties 
— Joint Judgment — Res Judicata. 

1. "Where a joint and several bond was driven 
for duties at the custom house, and afterwards 
a joint judgment was obtained against all the 
obligors (tho principal and sureties), and then, 
one of the obligors (a surety) died; and the 
survivors became insolvent; it was Ae/tf. that 
the United States were entitled to maintain a 
suit in equity for the recovery of the debt out 
of the assets of the deceased judgment debtor, 
whose estate was also insolvent, in virtue of 
their general priority in cases of insolvency. 

2. In such a case, as between the United 
States and the obligors on the duty bond, all of 
them are deemed principal debtors. 

3. Where sureties bind themselves jointly and 
severally as principals in a bond, there is no dif- 
ference, as to their liability in equity for the 
debt, between them and the principal debtor, 
for whom they are sureties. 

[Oijed in dissenting opinion in U. S. v. Price, 
9 How. (50 U. S.) 105. Cited in Re Bab- 
cock, Case No. 698.] 

4. Semble, that a joint judgment is no bar at 
law to a separate suit against one of the obligors 
on a joint and several bond, or against his per- 
sonal representatives. The joint judgment only 
bars the joint remedy in such case, and not the 
several remedy. 

[Cited in Trafton v. U. S., Case No. 14,135. 
Followed in Lawrence v. Vernon, Id. 8,146. 
Criticised in U. S. v. Price, 9 How. (50 U. 
S.) 92.] 

[Questioned in Clinton Bank v. Hart, 5 Ohio 
St. 35. Cited in Gayer v. Parker, 24 Neb. 
645. 39 N. W. 846: Kirkpatrick v. Sting- 
ley, 2 Ind. 273; Vanuxem v. Burr, 151 Mass. 
389, 24 N. E. 773. Disapproved in Weil 
v. Guerin, 42 Ohio St. 304.] 

Bill in equity, by the United States, against 
Samuel Cushman, administrator of John Ab- 
bott. The parties agreed to the following 
statement of facts: On 25th February, 1S28, 
Willis Barnabee, with J. N. Sherburne and 
John Abbott as sureties, made their joint 
and several bond to the United States, in the 
sum of $2,400, conditioned to pay certain du- 
ties on or before the 25th August, 1829, due 
on goods imported by the said Barnabee. On 
2Sth August, 1829, a joint suit against the 
said obligors was commenced, and judgment 
rendered thereon on the 8th October, 1829,* 

i [Reported by Charles Sumner, Esq.] 



[ in favor of the United States, for $918.53 
I debt, and $27.06 cost. In May, 1834, the 
, aforesaid Willis Barnabee applied for a dis- 
charge from the above-named judgment, in 
pursuance of certain insolvent laws of the 
United States— a hearing was had before the 
commissioners appointed under the said laws 
j for the district of New Hampshire, and the 
f result of this investigation was forwarded to 
I the secretary of the treasury department. 
After which hearing and report, the secre- 
tary of the treasury forwarded to the said 
Barnabee a letter in the following words: 
"Treasury Department, June ISth, 1834. Sir, 
your case has beep decided, and the warrant 
for your release from your debt to the gov- 
ernment will be issued, and the duplicates 
of the same prepared and transmitted to the 
attorney of the United States for your dis- 
trict without delay. Signed, R. B. Taney, 
Secretary of the Treasury." On the same 
ISth of June, the secretary of the treasury 
forwarded to the district attorney of New 
Hampshire, a discharge in the following 
words: "To all to whom these presents shall 
come, I, Roarer B. Taney, secretary of the 
United States, send greeting: Whereas Wil- 
lis Barnabee, of Portsmouth, in the district 
of New Hampshire, has presented his petition 
to the secretary of the treasury of the United 
States, to be released from certain debts due 
by him to the United States on the 1st day of 
January, 1831; and a report in writing of the 
circumstances of the case having been trans- 
mitted to the said secretary bythe commission- 
ers of insolvency for said district, pursuant to 
the provision of the statute of the United 
States, passed the second day of March, 1831 
[4 Stat. 467], ertitled, 'An act for the relief of 
certain insolvent debtors of the United States/ 
And whereas I, the said secretary of the 
treasury, having maturely considered the said 
petition and report, and it being proved to my 
satisfaction, that the said Willis Barnabee 
was, on the* first day of January, 1S31, a 
debtor to the United States, in a sum of 
money which he is unable to pay; that he 
hath done.no act fraudulently to deprive the 
United States of their legal priority, that he 
has not been guilty of any fraud, nor made 
any conveyance of his estate, real or per- 
sonal, in trust for himself, or with an inter- 
est to defraud the United States, or whereby 
to expect any benefit or advantage to himself 
or family. Now, therefore, know ye, that I, 
the said secretary of the treasury, in consid- 
eration of the premises, -and by virtue of the 
power and authority vested in me by tho 
aforesaid statute, and by an act of congress, 
entitled 'An act in addition to an act for the 
relief of certain insolvent debtors of the Unit- 
ed States/ approved the 14th day of July, 
1S32 [Id. 595], and by virtue of an act of 
congress, to revive and amend the aforesaid 
acts, approved June 7th, 1S34 [Id. 670], do 
hereby decide to release the said Willis Bar- 
nabee from his said debt, upon condition that 
John N. Sherburne and John Abbott, the sure- 
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ties of the said Willis Barnabee, shall file 
with the secretary of the treasury, their con- 
sent, in writing, that the privileges of the 
said acts may he extended to him, the said 
Willis, without any prejudice to their lia- 
bility; and provided that the right of the 
United States to have applied to the said 
■debt all and every debenture certificate or 
certificates, applicable to the same, be not 
hereby relinquished, but on the contrary fully 
saved and reserved. Given under my hand 
and seal of ofiice, at the city of Washington, 
this ISth of June, 1S34, and of the independ- 
ence of the United States t the fifty-eighth. 
<L. S.) R. B. Taney, Secretary of the Treas- 
ury." The said discharge now is, and ever 
has been retained by the said district attor- 
ney. On 19th November, 1834, J. N. Sher- 
hurne, above-named, together with John E. 
Abbott, son, and sole heir of John Abbott, 
who deceased after the rendition of the afore- 
described judgment, signed a document show- 
ing their assent to, the discharge of said Bar- 
nabee; which document was filed in the treas- 
ury department on 10th April, 1833, and is 
in* these words: "Whereas Willis Barnabee,. 
as principal, John X. Sherburne and John 
Abbott, as sureties, all of Portsmouth, dis- 
trict of New Hampshire, made their certain 
bond to the United States of America, for 
the security of certain duties; upon which 
hond the said United States have since ob- 
tained judgment. Whereas, also, the said 
Willis Barnabee has proposed to avail him- 
self of the provision of certain laws of the 
United States for the benefit and discharge 
of persons insolvent. Now, therefore, we, 
the said John E. Abbott, son and sole heir 
of the above-named John Abbott, who is now 
deceased, do hereby assert and approve any 
discharge which said United States may give 
to said Barnabee; also consent that the right 
of the United States to have applied to the 
said debt all and every debenture certificate 
or certificates applicable to the same, be not 
by said discharge relinquished, but on the 
contrary fully reserved and saved to the 
United States, reserving our respective rights 
against said Barnabee and each other as 
sureties." On 26th August, 1829, Willis Bar- 
nabee surrendered to the custom house at 
Portsmouth, to the collector, two debenture 
certificates; one for §341.40, the other for 
§50.66, for the benefit of the government, and 
endorsed on each of them a receipt for the 
amount thereof, which sums, amounting to 
$392.06, at the time of rendering the afore- 
said judgment, were not and have not since 
been allowed to the said Barnabee. The es- 
tate of John Abbott is insolvent. Samuel 
Cushman is administrator of the said estate, 
and has assets more than the amount claimed 
in the bill. 

Mr. Hale, U. S. DIst Atty. 

Mr. Goodrich, for defendant. 

STORY, Circuit Justice. This case has 
been already before the court in an action of 



debt, founded upon the joint judgment (re- 
ferred to in the proceedings), and brought 
against the present defendant; and the court 
were then of opinion, that, as an action 
founded upon the joint judgment, it was not 
maintainable against the defendant, as ad- 
ministrator of Abbott; but, that at law the 
judgment survived exclusively against Bar- 
nabee and Sherburne. [Case No. 14,907.] 
The present bill in equity is brought to re- 
cover the amount of the same judgment out 
of the assets of Abbott in the hands of the de- 
fendant. The defendant admits assets suffi- 
cient to pay the amount due to the United 
States on the judgment; but he denies, that 
the United States, by reason of their legal pri- 
ority, or otherwise, haveany right or title what- 
soever to satisfaction thereof out of the assets, 
under the circtim stances of the present case. 
There is no dispute between the parties as 
to the material facts. ^It is admitted, that 
the original bond for the. payment of duties 
was in its form joint and several, and was 
given by Barnabee as principal, and by Sher- 
burne and Abbott as his sureties; that the 
judgment was obtained against all the obli- 
gors on a joint suit in the lifetime of Abbott; 
that Barnabee and Sherburne are insolvent; 
and that the United States have received 
the sum of $392.06 in debenture certificates 
from Barnabee, which have not been deduct- 
ed from the amount of the judgment. 

The first consideration which arises, is, 
whether the amount of these debenture cer- 
tificates ought to be deducted from the judg- 
ment debt I have not the slightest doubt, 
that it ought to be deducted; for to this ex- 
tent the judgment has either been satisfied, 
or the judgment was pro tanto originally 
taken for a larger amount than what was 
actually due. The argument for the United 
States seems to be, that it was properly mat- 
ter of set-off in the original joint action; and 
not having been then insisted on, it cannot 
now be made of any avail. J*ow, whatever 
force there might be in the argument upon 
the ground of laches, if the present were a 
suit brought by any of the parties to the 
original judgment to be relieved against the 
same to the amount of the debenture certifi- 
cate, upon which it is unnecessary to give 
any opinion, though I must say, that it would 
be difficult to convince a court of equity, that 
it ought not, under the circumstances, to give 
the relief, as the case of an omission of cred- 
it by mistake or accident; or, if treated as a 
set-off, in the nature of a counter demand, 
which might be, but was not necessary to be, 
set off in that suit; the argument can have 
no just application in the present case. The 
present suit is brought by the United States 
to enforce a claim against the defendant in 
equity; and- it would be most extraordinary, 
if a court of equity should lend its aid to any 
party to recover any debt beyond what in 
conscience and truth is due to him. One of 
the fundamental rales in equity jurispru- 
dence is, that he, who seeks equity, must do 
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equity. The debenture certificates, in truth, 
are to be deemed a part payment of the debt; 
.which the United States were bound to give 
credit for; and it would be a fraud upon the 
sureties to set up a claim against them for 
the whole judgment debt, when it had been 
in part extinguished, and the United States 
must be presumed to have agreed to give a 
credit for the same pro tanto. 

We come, in the next place, to the consid- 
eration of the point raised by the defendant, 
as to the release of Barnabee by the secre- 
tary of the treasury. I have already had oc- 
casion to express my opinion, that the re- 
lease was inoperative in consequence of the 
conditions annexed thereto not having been 
complied with; for Abbott, the surety, in 
his lifetime never assented to it, and the as- 
sent of John E. Abbott, his son, is in no just 
sense the assent of his legal "representa- 
tives," if such an assent would have been a 
compliance with the condition. The main ar- 
gument on behalf of the defendant is, that 
the release became, in the event, an operative 
discharge of Barnabee, notwithstanding it has 
not been delivered, and notwithstanding the 
condition has not been complied with; be- 
cause (it is said) the secretary has required by 
the condition more than by law he was au- 
thorized to require; and also, because a literal 
compliance with it became impossible. The 
condition required is, that Sherburne and 
Abbott should consent to the discharge of 
Barnabee, without any prejudice to their lia- 
bility. At the time of the making of the 
instrument, Abbott was dead; and, there- 
fore, a literal compliance with its terms was 
impossible; and the secretary had no right, 
by law, to impose the condition. Besides; 
by the death of Abbott, he was discharged 
at law from the judgment; and it survived 
against the other obligors only. The assent 
of his legal representatives could not be re- 
quired to the discharge, for by his death his 
legal liability, was gone; and they were by 
law incompetent to give such an assent. 
Sherburne, the only surety, who is liable up- 
on the judgment, has assented; and the con- 
dition by his assent had been complied with, 
as far as could be required by law. Such is 
the argument The infirmity of the argu- 
ment is, that it assumes, that if the condition 
annexed by the secretary is either impossible, 
or beyond what the law requires, or author- 
izes, the condition is void, and it leaves the 
release absolute. Now, that is the very mat- 
ter in controversy. And my opinion is, that 
the release of the secretary, if it is to operate 
at all, must operate throughout. If he has 
exceeded his authority, the whole act is 
void, and not merely the condition. The con- 
dition is a condition precedent, and if impos- 
sible to be performed, the release does not 
take effect. If illegal to be required, still the 
release being to take effect only, when it was 
complied with, the whole instrument, in its 
original concoction, was invalid. But it does 
not appear to me, that the secretary has ex- 



ceeded his authority in imposing the present 
condition. On the contrary, it was within 
the scope and objects of the laws, under 
which he acted. The act of March 2d, 1S31, 
c. 61, § 4 [4 Stat. 467], authorized the secre- 
tary, when he was satisfied, that the debtor 
was insolvent, and had committed no fraud, 
to "compromise with tl^e debtor upon such 
terms and conditions as he may think rea- 
sonable and proper, under all the circumstan- 
ces of the case." A broader discretionary 
authority could scarcely have been given; 
and it has not, in any manner, been restrict- 
ed by the subsequent acts, so as to touch the 
present condition. The amendatory act of 
July 14th, 1S32, c. 227 [4 Stat. 393J, extends 
the provisions to reach the present case; and 
further provides (section 3) that the debtor 
shall not be discharged "until it shall appear 
to the satisfaction of the secretary of the 
treasury, that the sureties of the debtor are 
unable to pay the said debt, and that they 
are entitled to the provisions of this act in 
like manner, as the said principal debtor 
shall be entitled to the same, or unless said 
. sureties shall file their consent, in writing, 
with the secretary of the treasury, that the 
privileges of this act, and the act, to which 
this is an amendment, may be extended to 
their principal without any prejudice to their 
liability; or unless such discharge can and 
shall be given in such manner, as not to 
affect the legal liability of stich sureties." 
It is apparent, that the secretary imposed 
the present condition with this directory 
clause immediately under his view. The act 
of June 7th, 1834, c. 4o [4 Stat. 676], further 
provides, that "if any surety, or co-surety, 
of the debtor, shall be dead, "the consent of 
the legal representative or representatives 
of such deceased surety or co-surety shall be 
received, and entitle the applicant for relief 
in like manner as the consent of a living 
surety or co-surety would do, by the provi- 
sions of the 3d section" of the act of 1832. 
So, that the very case now in judgment has 
been expressly provided for, viz. that of a 
deceased surety. And there is no pretence 
to say, that if the legal representative of such 
surety might, or could, at law or in equity, 
be made liable for the debt, his assent to the 
discharge might not be required by the sec- 
retary, as a proper and reasonable condition 
of granting it 

The next question is, whether the United 
States are entitled to maintain the present 
bill, under the circumstances of the case, 
against the defendant, as a matter of eq- 
uitable jurisdiction. I am of opinion, that 
they are. The estate of Abbott is insol- 
vent; and, in a case of insolvency, the Unit- 
ed States are, by virtue of the act of March 
3d, 1797, c. 74 [1 Story's Laws, 464; 1 Stat. 
512], entitled to a priority of payment out 
of the assets of the deceased debtor. In 
my judgment, there is no difference, as to 
the right of priority, whether the debt due 
to the United States is a legal debt, or an 
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equitable debt Each *s equally within the 
purview of the statute; and a bill in equity- 
is the appropriate remedy to enforce this 
priority against the administrator. U. S. v. 
Howland, 4 Wheat. [IT U. S] 108, U5; 1 
Story, Eq. Jur. §§ 531-535. 

The only real remaining question is, whether 
the deah of Abbott operated to discharge 
him altogether from the original debt, both 
at law and in equity; for if his estate is lia- 
ble in equity for the debt, it is wholly imma- 
terial, how the matter would stand at law. 
The argument of the defendant js, that the 
present is the case of a surety, and against 
a surety a court of equity will take no step 
to enlarge his liability, or to make him lia- 
ble, where he is already discharged at law. 
Generally speaking, this doctrine is true, and 
fully supported by the authorities. See 1 
Story, Eq. Jur. § 164; Id. § 82. But the 
question is, whether it applies to the pres- 
ent case. This is not a case, where the 
plaintiff seeks to have a bond, or other con- 
tract, joint in its form, reformed, so as to 
make it joint and several against a surety, 
living, or dead. In such a case, a court of 
equity will not interfere, unless there is the 
most plenary evidence to establish the fact, 
.that it was the intention of all the parties, 
that it should be several, as well as joint. 
But if such an intention is clearly establish- 
ed, courts of equity will enforce that inten- 
tion, when there has been an omission to 
express it by accident, or mistake, or fraud, 
as well against sureties as against the prin- 
cipal debtor. Under such circumstances 
there is no distinction between the case of 
sureties and that of principals; for it is a 
mere specific performance of the original 
contract, as understood by all the parties. 
The true difference between principals and 
sureties is, that in the case of principals, 
courts of equity will ordinarily presume, 
that a contract, in form joint, was intended 
to be joint and several, as all are equally 
debtors. But in the case of sureties, courts 
of equity will presume nothing beyond what 
the positive facts substantiate; and if the 
contract is in form joint, they will not pre- 
sume it to have been intended to be joint 
and several, unless upon distinct and satis- 
factory proofs to that effect. The cases of 
Devaynes v. Noble (Sleech's Case) 1 Mer. 
564-56S; Sumner v. Powell, 2 Mer. 36; Thom- 
as v. Frazer, 3 Ves. 399, 402; Rawstone v. 
Parr, 3 Russ. 424, 539; Wiser v. Blachly, 1 
Johns. Ch. 607; Berg v Radcliffe, 6 Johns. 
Oh. 302; Miller v. Stewart, 9 Wheat. [22 U. 
S.] 680; Hunt v, Rosmaniere's Adm'rs, 8 
Wheat. [21 U. S.] 211, 212; Id. 1 Pet. [26 U. 
S.] 16; Weaver v. Shryock, 6 Serg. & R. 
262, 264, 265,— fully recognize the general 
doctrine and the distinction, each of which 
indeed is so reasonable in itself, that as 
soon as it is enunciated, it carries with it its 
own intrinsic justification. But no reform 
whatever is required of the instrument in 
the present case. It is a bond joint and sev- 
25FED.CAS. — 47 



eral in its form, as is required by the duty 
collection act of 1799, c. 128, § 62 [1 Story's 
Laws, 627; 1 Stat. 673, c. 22]; and there- 
fore it is the several, as well as the joint 
contract of each of the obligors. As be- 
tween the obligors themselves, Sherburne 
and Abbott were the sureties, and Barnabee 
the principal debtor. But as between them 
and the United States, they were all principal 
debtors, jointly and severally liable as such 
by the general principles of law, as well as 
in equity. The reasoning of Mr. Chancellor 
Kent, in Berg v. Radcliffe, 6 Johns. Ch. 302, 
is entirely satisfactory and conclusive upon 
this point, if it admitted, as I conceive it 
does not, of any reasonable doubt. 

The argument of the defendant proceeds 
upon the supposition, that if a bond, joint 
and several in form, is sued against all the 
obligors, and a joint judgment is obtained 
thereon, that joint judgment, though unsat- 
isfied, ipso facto, extinguishes the several, 
as well as the joint obligation ex contractu. 
No authority has been cited, which supports 
such a doctrine even at law; and it is some- 
what difficult to ascertain the principles, by 
which it can be maintained. A joint judg- 
ment upon a joint contract without doubt 
operates at law as a merger of the joint 
contract; and having passed in rem judica- 
tam no joint suit can afterwards be main- 
tained upon the contract, but only upon the 
judgment. That has been the well-estab- 
lished law at least ever since Higgens's 
Case, 6 Coke, 44^6; on the ground, that a 
judgment, being matter of record, is of a 
higher nature than a mere specialty; and 
the law will not in point of policy allow a 
plaintiff to multiply suits for the same cause 
of action against the defendant, to his op- 
pression and injury. See Com. D'ig. "Ac- 
tion," K, 3, K, 4; Lechmere t. Fletcher, 1 
Cromp. & M. 632/633. If one of the judg- 
ment debtors dies, the judgment survives 
against the others; and no remedy at law 
lies upon it against the executor or adminis- 
trator of the deceased debtor. If, however, 
the original debt was in reality the joint 
debt of all the parties, as partners, or as oth- 
erwise having a joint interest, and the sur- 
vivors are insolvent; in such a case a court 
of equity will enforce the judgment, as it 
would have enforced the original contract, 
against the assets of the deceased debtor, 
upon the ground, that it ought, under such 
circumstances, to be treated as a several, 
as well as a joint contract. In the present 
case the contract is several, as well as joint; 
and it becomes necessary to consider, wheth- 
er the joint judgment could even at law op- 
erate as a bar to a several suit brought 
against Abbott in his lifetime or against his 
legal representatives after his decease upon 
the several obligation created by the bond. 
Treated as a matter of principle it would be 
difficult to affirm, that a joint judgment 
ought to be held any bar except to the joint 
contract, on which it was founded. In a 
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several suit bought rightfully on the bond 
as a several contract, the bar of a former joint 
judgment would not seem to apply; for in 
a legal sense the former judgment was not 
between the same parties, nor upon the same 
contract. It would be strictly res inter alios 
acta. In Higgens's Case, 6 Coke, 44-46, it 
was held by the court, that where two are 
bound jointly and severally and the obligee 
has judgment against one of them, he may 
yet sue the other; for against him the na- 
ture of the bond is not changed; for not- 
withstanding- the judgment he may plead, 
that it is not his deed. See Broome v. Woo- 
ton, Yel. 67, and Mr. Metcalfs note; s. c, 
Oro. Jac. 73, 74; s. p. stated in 1 Cromp. & 
M. 634, 635. That case is not directly in 
point to the present; for, here, the original 
judgment was joint; and therefore, quoad 
the bond, as a joint contract, it had as to 
both passed in rem judicatam. In Dyke v. 
Mercer, 2 Show. 393, two men were bound 
in a bond to J. S. (it is not said jointly and 
severally); one was sued, who pleaded, that 
his co-obligor had been sued to judgment 
and thereupon a fieri facias issued, and the 
sheriff levied the money. Upon demurrer it 
was held, that the plea was bad, it not aver- 
ring any satisfaction. Here, again, the par- 
ty sued was not a party to the former judg- 
ment. In Sheeny v. Mandeville, 6 Cranch 
[10 U. S.] 253, 265, it was held by the su- 
preme court of the United States that a re- 
covery in a several suit against one partner 
upon a partnership contract (a note) was no 
bar to a joint suit against both partners on 
the same contract, at least as to the partner, 
not before sued, and who set it up as a sep- 
arate defence; for as to him the former 
judgment was no merger of the contract, he 
not being a party to that judgment. On 
that occasion the court said: ''The doctrine 
of merger, even admitting, that a judgment 
against one of several joint obligors would 
terminate the whole obligation, so that a 
distinct action could not be maintained 
against the others, which is not admitted, 
can be applied only to a case, in which the 
original declaration was on a joint covenant, 
not to a case, in which the declaration on 
the first suit was on a sole contract." This 
case also is distinguishable from the case at 
bar, because the defendant was not a party 
to the original judgment. But the remark 
of the court, that a judgment on a sole con- 
tract cannot be a bar to a suit on a joint 
contract seems to apply in principle here; 
for it must be equally true as to the con- 
verse case of a judgment on a joint contract, 
as a bar to a subsequent suit on a sole con- 
tract. They are not, and cannot be treated 
as the same identical cause of action be- 
tween the same parties. The case of Ward 
v. Johnson, 13 Mass. 14S, is also distinguish- 
able. The original suit was brought against 
one partner upon a partnership contract; 
and afterwards a joint suit against both 
partners, in which each partner pleaded the 



former judgment in bar. The court held, 
that the former judgment was a good bar 
as to the partner, who was formerly suetl; 
and that, therefore, the joint suit was not 
maintainable against either partner, since 
there was no principle of law, which could 
authorize separate judgments in an action 
on a joint contract The court criticised the 
case of Sheehy v. Mandeville; but did not 
deem it applicable to the case before them. 
But the learned judge, who delivered the 
opinion of the court, said: *Tt is true, that 
in case of a joint and several contract an un- 
satisfied judgment against one of the prom- 
isors is no bar to a subsequent action against 
the other." The subject has been very re- 
cently discussed in England in Lechmere v. 
Fletcher, 1 Cromp. & M. 623; but there, 
again, the facts did not call for any deci- 
sion of the precise point now before this 
court In that case there was an original 
partnership debt, upon which a joint suit 
was brought; and in that suit (irregularly 
enough, as was admitted) one of the defend- 
ants had a verdict in his favor and the other 
a verdict and judgment against him. After- 
wards the plaintiff brought a sole suit 
against the defendant, who had the verdict in 
his favor, upon a distinct promise made to 
him before the former suit was brought to 
pay his (the defendant's) proportion of the 
debt One question was, whether the for- 
mer judgment in his favor was a bar to the 
new suit; and the court of exchequer held, 
that it was not; for it was not for the same 
cause of action, or to be disposed of by the 
same evidence. On that occasion, however, 
Mr. Baron Bayley, in delivering the opinion 
of the court, went largely into the author- 
ities, and especially commented on the Case 
of Higgens, 6 Coke, 45, and Broome v. Woo- 
ton, Cro. Jac. 73, Yel. OS. After quoting the 
language of Lord Chief Justice Pophani in 
the latter case, that in debt on an obligation 
against two, ''every of them is chargeable 
and liable to the entire debt; and therefore 
a recovery against one is no bar as to the 
other until satisfaction," he added: "If, in- 
deed, that were the case of a joint bond, not 
a joint and several bond, we have been re- 
ferred to no authority, which goes that 
length. It may be, where you sue and re- 
cover a judgment against one debtor only, 
on a contract which is joint, and not several, 
that your right to sue on the joint contract 
is destroyed. That, if so, would be so mere- 
ly on the ground of the difficulty, to which 
the form of action would give rise. If on a 
joint contract you have sued one, and en- 
tered judgment against him, there might be 
an invincible obstacle; because upon a new 
action against another of the parties to the 
contract, the defendant would have a right 
to plead, that he made no promise, except 
with the other defendant, and he could not 
be joined. Therefore, though we have met 
with no case, which establishes the position, 
we are inclined to think, that, in the case 
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of a joint bond, a judgment against one joint 
contractor would be a bar to an action 
against another. But if a defendant is lia- 
ble separately, as well* as jointly, the tech- 
nical difficulty, to which I have referred, is 
removed." He afterwards added: "Where 
there is a joint obligation, and a separate 
one also, you, do not, by recovering judgment 
against one, preclude yourself from suing 
the other." Now, this reasoning though not 
ad idem, yet certainly in its general scope 
goes far to establish the conclusion, that a 
separate suit would be maintainable at law 
against Abbott's administrator, *on the sep- 
arate obligation of Abbott; and that the 
judgment on the joint action would be no 
bar, because in such separate suit it would 
not be necessary to make the other obligors 
parties. And upon principle, if there were 
no authority, it appears to me, that the 
same conclusion must be drawn. When a 
party enters into a joint and several obliga- 
tion, he in effect agrees, that he will be lia- 
ble to a joint action, and to a several ac- 
tion for the debt; and if so, then a joint 
judgment can be no bar to a several suit, 
if that judgment remains unsatisfied. The 
defect of the opposing argument is, that, it 
supposes, that the obligee has an election 
only of the one remedy, or of the other; and 
that by electing a joint suit, he waives his 
right to maintain a several suit. That I 
take not to be a sound legal interpretation 
of the contract The remedies are concur- 
rent. And I know of no principle of law, 
which would have prevented the plaintiffs 
from bringing a joint suit and a several 
suit on the bond at the same time, and pro- 
ceeding therein pari passu. It is true, that 
they could have ,but one satisfaction. But 
we all know, that on the same contract the 
plaintiff may often maintain different suits 
at the same time, though he can have but 
one satisfaction. A joint judgment is not 
per se a satisfaction of a joint and several 
contract. 

I have thought it proper to say thus much 
upon the general question at law. But in 
my judgment, it is wholly immaterial in this 
case, whether a suit could be maintained at 
law, or not. The joint contracts of debtors, 
having a common interest, are in., equity- 
treated as joint and several, wherever the 
joint remedy at law fails to enable the plain- 
tiff to obtain satisfaction. Thus, if a joint 
debt of partners exists, and one of them 
dies, and the other is insolvent, a court of 
equity will compel payment out of the assets 
of the deceased partner. In such a case, a 
court of equity raises, by implication the 
several liability. A fortiori, the same prin- 
ciple will be applied by a court of equity in 
the case of a contract, in form joint and sev- 
eral, where the survivors are insolvent. If 
the joint judgment could be treated at law 
(as I think it cannot be,) as a merger of the 
* several obligation; so far from that consti- 
tuting a ground in equity to refuse relief 
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against the assets of the deceased party, it 
furnishes a clear ground for its interference; 
for it is against conscience, that a party, 
who has severally agreed to pay the whole 
debt, should, by the mere accident of his 
own death, deprive the creditor of all rem- 
edy against his assets. So courts of equity 
have always treated this matter; and the 
present case is but a new application of a 
very old and well-established doctrine. I do 
not go over the authorities. The principle 
to be deduced from them, and the authori- 
ties, by which it is supported, are sufficient- 
ly stated in the work cited at the argument. 
1 Story, Eq. Jur. § 676, and note 1; Id. § 
164, and note. Sir Wm. Grant, in Devaynes 
v. Noble (Sleech's Case) 1 Mer. 564, 565, and 
in Sumner v. Powell, 2 Mer. 30, 36, has given 
a very clear exposition of the doctrine, and 
of the grounds of equitable interference. It 
is applied to all cases, where the contract is 
in fact, or ought in contemplation of law to 
be held, joint and several; and then it is 
immaterial, whether all are principals, or a 
part are sureties. Rawstone v. Parr, 3 Russ. 
424, 539, fully recognizes this doctrine, 
though the case was finally disposed of up- 
on another ground, viz. that there was no 
sufficient proof, that a joint and general con- 
tract was intended by the parties. 

Upon the whole, my opinion is, that the 
United States are entitled to a decree for 
the amount of the debt now due to the bond, 
after deducting therefrom, the amount of the 
debenture certificates, with interest upon the 
balance, to be paid out of the assets of Ab- 
bott now in the hands of the defendant, in 
virtue of their general right of priority of 
payment in a case of insolvency. 



Case No. 14,909. 

UNITED STATES v. CUSTIS. 

[1 Cranch; C. C. 417.] i 

Circuit Court, District of Columbia. July . 
Term, 1807. 

Officer— Appointment— Notice. 

An overseer of a road in Virginia, who has not 
been notified of his appointment, is not liable 
for the penalty of the act of Virginia of 5th 
January, 1786, p. 27. 

Presentment against the defendant [G. W. 
P. Custis], as overseer of the road, to re- 
cover the penalty of fifteen shillings, for 
neglect of duty, under the sixth section of 
act Va„ Jan. 5, 1786, p. 27.' 

E. J. Lee, for defendant, objected that 
there was no evidence of notice to defend- 
ant of his appointment. The act of Decem- 
ber 10, 1796, (page 372,) required notice in a 
certain way, and the sheriff's return is to 
be conclusive evidence, and is the only evi- 
dence which the court can regard. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT discharged the defendant on 
the ground of want of notice. DUCKETT, 
Circuit Judge, absent. 



Case Uo. 14,910. 

UNITED STATES v. CUTLER. 

[1 Curt 501.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1853. 

Seamen — Abolition op Flogging — Indictment 

for Flogging Seaman — Justifiable Cause 

— "Vessels of Commerce" — Malice. 

1. The act abolishing the punishment of flog- 
ging in the navy, and in vessels of commerce 
is not a penal law, and no indictment can be 
framed upon it. It applies to whaling ships, 
which are "vessels of commerce," within the 
meaning of this act. 

2. It prohibits corporal punishment by stripes, 
inflicted with a cat, and any punishment which 
in substance and effect amounts thereto. 

3. The degree of such punishment is not ma- 
terial; it is the kind of punishment which is 
alone to be considered. 

4. It is a question of fact for the jury, wheth- 
er the punishment inflicted was, in substance and 
effect, the punishment of flogging. 

5. Under an indictment founded on the third 
section of the act of March 3, 1S35 (4 Stat. 
776), if the punishment inflicted was flogging, 
it was without justifiable cause. 

6. But it is incumbent on the government to 
prove, not only that the act was without justifi- 
able cause, but that it was malicious, that it 
was a wilful departure from a known duty. If 
the master knew that his act was illegal, it was 
malicious, in the sense of this act of 1835. 

[Cited in The Yankee v. Gallagher, Case No. 
18,124.] 

This was an indictment under the third sec- 
tion of the act of March 3, 1835, (4 Stat 776,) 
against [Charles B. Cutler] the master of the 
whaling bark Dolphin, for beating one of his 
crew. It appeared that the man had been dis- 
obedient, and in a quarrel with the boat-steer- 
er, under whose command he was at the time, 
the man had wounded* him severely in the 
head. And that the defendant had caused the 
man to be seized up, and inflicted on him six 
blows with a piece of ratlin stuff. There was 
evidence tending to show, that when the mas- 
ter was about to inflict punishment, he called 
all hands, and declared that he was unwilling 
to flog the man, but felt it was his duty to 
do so; and some of the witnesses testified that 
he also said that he knew it was against the 
law, but felt obliged to go through it 

Mr. Brown, U. S. Dist. Atty. 
Mr. Boswortb, for defendant 

CURTIS, Circuit Justice (charging jury). 
The defendant is indicted under the act of 
1835, for beating one of his crew with malice, 
and without justifiable cause. The govern- 
ment must prove (1) the beating; (2) the want 
of justifiable cause; (3) malice. The beating is 
not denied. The first question is;- was there 



justifiable cause? If the punishment inflicted 
was the punishment of flogging, within the 
meaning of the act of 1850 [9 Stat 440J, there 
could be no justifiable cause, the authority of 
the master to punish by flogging being taken 
away. And it is for the jury to find whether 
what was done, amounted to the punishment 
of flogging abolished by that act. In order to 
decide this question, it is necessary for the 
jury to attend to what is the punishment of 
flogging referred to in that law; and my in- 
struction is, that it is corporal punishment by 
stripes, inflicted with a cat, or any punish- 
ment which, in substance and effect, amount* 
thereto. The particular form of the instru- 
ment is not material; what you must look to 
is the effect produced. If the man was pun- 
ished by stripes, inflicted with a rope, and this, 
in substance and effect, is the same kind of 
punishment as the punishment of flogging 
with a cat, then it is prohibited by this law. 
The degree of severity of the punishment is 
not material. It is the kind, and. not the de- 
gree of punishment which is important It 
may be, that one blow with a cat would inflict 
stripes more painful to be borne, than one 
blow with a piece of ratlin stuff. But this is 
not material, if both are corporal punishment 
by stripes, and both are in substance the same 
kind of punishment Another question is, 
whether whaling ships are vessels of com- 
merce within the meaning of this law. I am 
of opinion they are. I do not state the rea- 
sons which have brought me to this conclusion, 
for they were fully detailed in the charge giv- 
en to the grand jury at the present time. 

It also incumbent on the government to 
prove malice. This word is not to be inter- 
preted in its popular sense. It means, a wil- 
ful departure from a known duty. If the 
master knew that his act was unlawful, and 
did it, intending to take the consequences, that 
was a malicious act, within the meaning of 
this law of 1835. 

The act of 1850 is not a penal law, and no in- 
dictment can be framed on it But it has tho 
effect to make an important change in the 
powers of the master, and consequently has an 
important effect on the question of justifiable 
cause and malice, arising under indictments 
framed on the law of 1S35. 

The defendant was found guilty. 



Case MTo. 14,911. 

UNITED STATES v. CUTTER et al. 

[2 Curt 617.] i 

Circuit Court, D. New Hampshire. Oct. Term, 
1856. 

Navy Agents— Disbursement of Pension Monet 
—Liability of Suhett— Presi- 
dent's Directions. 

1. The first section of the act of January 31. 
1823 (3 Stat 723), which requires the especial 



i [Reported by Hon. B. R. Curtis, Circuit I i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] ! Justice.] 
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direction of the president, to authorize the ad- 
vance of public moneys to disbursing officers, is 
merely directory to the officers of government, 
and is not a qualification of the contract of the 
surety for such officer; and the surety is liable 
for the misappropriation of public money by 
his principal, though it was advanced to him 
contrary to this act. 

2. As the president speaks and acts through 
the heads of departments in reference to the 
business committed to them, if money is advan- 
ced by the direction of the head of the proper de- 
partment, the direction of the president will be 
presumed. 

[Cited in Re Neagle, 39 Fed. 860.] 

3. There is no such distinct office known to 
the constitution and laws of the United States as 
"navy pension agent"; and it is competent for 
the secretary of the navy to require the navy 
agents to pay these pensions. Having done so, 
the sureties of the navy agent are responsible 
for the faithful performance of that service. 

[Cited in TJ. S. v. Wendell, Case No. 16,666.] 

4. Though the mere naked declarations of the 
principal, unconnected with any act or transac- 
tion to which the contract of the surety relates, 
are not evidence against the surety, his declara- 
tions connected with such transactions are evi- 
dence against the surety. 

[Cited in brief in Bank of Brighton v. Smith, 
12 Allen, 248.] 

[5. Cited in Chadwick v. U. S„ 3 Fed. 755, 
to the point that treasury transcripts are admis- 
sible as evidence when suit is brought in any 
case of delinquency of a revenue officer or other 
person accountable for public money.] 

This was an action of debt on the official 
bond of Charles W. Cutter as navy agent. 
Cutter having absconded was not served; 
but service was made on several of his sure- 
ties, who appeared and pleaded the general 
issue, with leave to give any special matter 
in evidence. It appeared on the trial that 
Cutter was duly appointed navy agent for the 
United States naval station at Portsmouth, 
on the seventeenth day of April, 1850. His 
appointment was to continue in force for the 
term of four years from the sixteenth day 
of the same April. The terms of his com- 
mission required him "carefully and dili- 
gently to discharge the duties of navy agent, 
by doing and performing all manner of 
things thereunto appertaining; and to ob- 
serve and follow the orders and directions 
which he may from time to time receive 
from the president of the United States and 
the secretary of the navy.*' The bond de- 
clared on, bears date on the twenty-third 
day of April, 1850; and its condition is, that 
Cutter "shall faithfully discharge all his du- 
ties as navy agent in the navy of the United 
States." At the trial, the attorney for the 
United States offered to read, in evidence, 
copies of letters from Cutter to the secretary 
of the navy, and from the latter to Cutter, 
certified under the seal of the department. 
The defendant's counsel objected to their be- 
ing read in evidence:— 1. Because not an- 
nexed to any transcript of an account. 2. 
Because some of them are copies of letters 
to Cutter, who must be presumed to have the 
originals, and no notice has been given to 
him to produce them. 3. Because on this 



trial, Cutter not being a party, his admis- 
sions are not evidence, as against his sure- 
ties. The court overruled the objections and 
admitted the evidence,— it being admitted by 
the defendants that Cutter had absconded, 
and that his place of abode was unknown to 
the district-attorney. The plaintiffs called 
John B. Sullivan, who, being examined, stat- 
ed that he was a clerk in the fourth auditor/s 
office, which was charged by law with the 
settlement of the accounts of Cutter. He 
produced an account rendered by Cutter to 
the department, of the date of June 30, 
1851, showing a balance against Cutter of 
$31,813.37. The witness stated that there 
was no change made in this account by the 
auditor,— it was allowed and settled as pre- 
sented.* He produced also another account 
rendered by Cutter, covering the period of 
time between the date of the last-mentioned 
account and the 24th day of July when Cut- 
ter was removed from office. This account 
consisted entirely of credits claimed by Cut- 
ter, which amounted to the sum of $22,000.- 
80. The witness stated that the whole of 
this was allowed to Cutter, except two sums 
of $2,750, for which no voucher was pro- 
duced, and $20, an error in overcharging 
commissions. And he produced an account 
stated on the books of the auditor, showing, 
that charging Cutter with the balance of his 
former account, $31,812.37, and crediting him 
with the amount found due to him as navy 
agent he was a defaulter to the amount of 
$12,581.57 in that" capacity. The witness fur- 
ther stated, that by the direction of the sec- 
retary of the navy, the navy agents paid 
the navy pensions, and that consequently 
Cutter had another account as navy pension 
agent; and he produced an account rendered 
by Cutter to the department, in that ca-' 
pacity, and bearing date on the first day of 
July, 1851, showing a balance against Cut- 
ter of $1,437.52. This account had been al- 
lowed as correct by the auditor. As to the 
balance of Cutter's account as navy agent, 
the defence was, that one of the items of 
debit in that account amounting to the sum 
of $18,400 had gone into Cutter's hands con- 
trary to one of the regulations of the navy 
department, and without any order from the 
president of the United States. And the de-^ 
fendants offered evidence tending to show" 
that by a standing regulation of the navy" 
department made on the first day of June; 
1849, "The requisitions of disbursing officers" 
through the bureaus of the navy depart-* 
ment, must be accompanied by the triplicate' 
of the bill to be paid, duly receipted by the 
storekeeper, or other proper officer author- 
ized to receipt for supplies, and approved by< 
the senior officer present." That during the* 
period of time in question, a dry dock was 
building at the navy yard in Portsmouth by 
contractors; and that in reference to the 
payments on account of that contract, the 
, secretary of the navy directed this regular 
tion to be so far modified, that moneys might 3 
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be advanced to the navy agent upon certifi- 
cates of the officer inspecting the work, ap- 
proved by the senior officer present. That 
on the third day of April, 1850, Cutter for- 
warded to the bureau of docks and yards, a 
requisition for money on account of this con- 
tract, of $18,400, accompanied by the requir- 
ed certificate of the inspecting officer approv- 
ed by the senior officer. It appeared that the 
course of business of the bureau of the de- 
partment in case of regular requisitions, was 
for the bureau to draw on the secretary, who 
ordered the money to be remitted or not as 
he should see proper. On this occasion such 
a draft was drawn by the head of the bureau 
on the secretary of the navy, and by his 
order the required sum of §18,400 was re- 
mitted to Gutter. On the twenty-third day 
of the same April, Cutter made another req- 
uisition on the bureau for the same sum 
of $18,400, accompanied by the triplicate of 
the bill, approved by the senior officer, from 
which it appeared that this last requisition 
was for the same payment for which the 
first was made. The head of the bureau 
drew on the secretary for this sum, and it 
was by the order of the secretary sent to 
Cutter. It did not appear whether the first 
sum had been actually remitted to Cutter 
when the second was ordered to be paid to 
him, nor was it made certain, by any direct 
evidence, whether it was intended that Ctit- 
ter should have in his hands $18,400, in an- 
ticipation of a payment, or whether it was 
by an oversight and mistake of the depart- 
ment, that he received one of these sums. 
The evidence was such that the jury might 
have come to either of these results. The 
court ruled, that this evidence and any in- 
ferences of fact which the jury could legiti- 
mately draw from it, would not in point of 
law, relieve the sureties from responsibility 
for this item of $18,400. 

In respect to the balance due from Cutter, 
as navy pension agent, it was insisted by 
the defendants that it was not within the 
condition of the bond, because this was only 
for the faithful performance of the duties of 
navy agent, and a witness was called by the 
defendants, who testified that he held the 
office of navy agent at Portsmouth, after 
Cutter's removal, and that he received a 
separate appointment and gave a separate 
bond as navy pension agent. But the court 
ruled that the business of paying navy pen- 
sions did not constitute a separate office; 
that there was no such distinct office known 
to the law of the United States as "navy pen- 
sion agent"; that it was competent for the 
secretary of the navy to assign this business 
to navy agents, and if he did so, it became 
part of the duties of their offices, for the 
faithful performance whereof their sureties 
would be liable. 

It was then agreed between the counsel, 
with the sanction of the court, that the case 
should be taken from the jury and the ques- 
tions of law considered by the court, and a 



] verdict directed as the court might think the 
[ law required; it being understood that be- 
fore the case should be finally committed to 
a jury, either party might take a bill of ex- 
ceptions. 

Mr. George, U. S. Dist. Atty. 

G. Marston and T. W. Emery, contra. 

CURTIS, Circuit Justice. I have now ma- 
turely considered the questions of law involv- 
ed in this case, and will proceed to state my 
opinion thereon, and to give such directions 
to the jury as will finally dispose of the case 
in this court. 

The first question which I have considered, 
arises out of the evidence respecting the cir- 
cumstances under which the two sums of $1S,- 
! 400 came into the hands of Cutter. It is not 
! denied, that this was public money of the 
, United States, nor that it came into the 
, hands of Cutter to be applied by him as navy 
agent, to pay for the building of the dry dock 
at the navy yard at Portsmouth. But the 
ground is, that no order of the president of 
the United States appears to have justified 
this advance of money to the disbursing offi- 
cer, and that in respect to one of those sums, 
it was paid to him without his having pro- 
duced the voucher required by the regulation 
, of the navy department. 

One argument for the defendants is, that 
the act of congress of January 31, 1823, § 1, 
prohibits an advance of public money to any 
disbursing officer, without the especial direc- 
tion of the president, and that the government 
I has shown no such especial direction in this 
! case. In Williams v. U. S., 1 How. [42 U. S.J 
j 290, the supreme court had occasion to put 
I a construction on this section, and held, that 
general instructions by the president to the 
I secretary of the treasury, to make such ad- 
vances to the marshals of the United Startes 
as the secretary should deem proper, and the 
act of the secretary in making the advance 
brought the case under this law; that such 
duties can be performed by the president only 
through the agency of the appropriate depart- 
ment and the act of the head of that depart- 
ment is, in legal effect, -the act of the presi- 
dent That case differs from this, in so far 
as there was oral evidence in that case, of 
some former general directions of the presi- 
dent. No oral or written evidence has been 
given in this case, of any directions by the 
president to the secretary of the navy on this 
subject. 

The question is. is any such evidence neces- 
sary? The act of congress which authorizes 
the construction of this dock (9 Stat. 170), 
contains this language: "That the secretary 
of the navy is hereby directed to cause to be 
constructed at each of the navy yards, at 
Kittery, &c, and the sum of fifty thousand 
dollars is hereby appropriated towards said 
dock at Kittery." By a subsequent act (9 
Stat. 270, 271), the secretary is required to 
make a contract with one of two sets of con- 
tractors, therein named, for building and com- 
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pleting this dock. By two subsequent acts 
(9 Stat. 377-516), further appropriations were 
made for prosecuting and completing the 
work. There can he no doubt therefore, that 
the whole subject of the construction of this 
dock was placed by congress under the care of 
the secretary of the nary. In Wilcox v. Jack- 
son, 13 Pet [38 U. S.] 49S, the question arose 
whether the president had reserved from sale, 
a particular tract of land. The court say: 
"At the request of the secretary of war, the 
commissioner of the general land-office, in 
1824, colored and marked upon the map this 
very section, as reserved for military pur- 
poses, and directed it to be reserved from sale 
for those purposes. "We consider this, too, 
as having been done by authority of law; for 
amongst other provisions in the act of 1830 
(4 Stat. 420), all lands are exempted from pre- 
emption, which are reserved from sale by 
order of the president. The president speaks 
and acts through the heads of the several de- 
partments, in relation to the subjects which 
appertain to their respective duties. Both 
military posts and Indian affairs, including 
agencies, belong to the war department 
Hence we consider the act of the war depart- 
ment in requiring this reservation to be made, 
as being in legal contemplation the act of the 
president; and, consequently, that the reser- 
vation thus made was, in legal effect, a reser- 
vation made by order of the president, within 
the terms of the act of congress." 

I am unable to distinguish the question in 
this case, from that arising in Wilcox v. Jack- 
son [supra]. Here the secretary of the navy 
not only had committed to him generally, the 
subject of naval affairs, but the construction 
of this dock, was expressly placed under his 
care by the acts of congress, authorizing its 
erection. In reference to this subject it may 
be said, with even more propriety than in 
Wilcox v. Jackson, that whatever the presi- 
dent is to do, he is to do through and by the 
secretary. This money was advanced to Cut- 
ter in each instance, by the order of the secre- 
tary. So far as the authority of the presi- 
dent was necessary, I must consider him as 
speaking and acting through the secretary to 
whom the subject was committed by con- 
gress. I must presume, in the absence of all 
evidence, that the advances made, were with 
his approbation and under his direction, with- 
in the meaning of the act of congress. But if 
this were otherwise,— if the especial personal 
direction of the president were necessary to 
bring the advance within the act of 1823, I 
should have great difficulty in holding, that 
the absence of that direction would prevent 
the sureties from being responsible for public 
money actually received by the navy agent 
It came into his hands to be applied to the 
uses of the government. He was bound so to 
apply it. His failure to do so was unfaithfrl 
conduct in his office. And for all unfaithful 
conduct by him, the sureties are responsible, 
unless it appears that a particular transaction 
is not within their contract Reduced to its 
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real substance the argument in their favor is, 
that though they were responsible, according 
to the terms of their bond, that Cutter should 
faithfully perform the duties of navy agent, 
it is not a duty of a navy agent faithfully to 
apply public moneys which come to his hands 
contrary to the command of this act of con- 
gress. Now, the second section of this act, 
and another act containing provisions similar 
to that of its third section, have been under 
the consideration of the supreme court; and 
it has been held that these provisions of law 
are merely directory to the officers of the 
government, and make no part of the contract 
with the surety; that they are created by the 
government for its own security, and to regu- 
late the conduct of its own affairs, and that 
though the surety may place confidence in 
the agents of the government, and expect 
them to observe the prescribed regulations, he 
has the same means of judgment as to their 
fidelity in office, as the government itself has, 
and the latter does not undertake to guaranty 
that fidelity. U. S. v. Kirkpatrick, 9 Wheat 
[22 U. S.] 720; U. S. v. Vanzandt, 11 Wheat 
[24 U. S.] 184; Smith T. v. U. S., 5 Pet [30 
U. S.] 292; Dox v. Post-Master General, 1 
Pet. [2G U. S.] 318. I perceive no sound dis- 
tinction in this respect between the first sec- 
tion of the act now under consideration, and 
the second and third sections which have been 
thus interpreted. The former relates to pla- 
cing money in the hands of the officer; the 
latter to allowing it to remain there, and his 
continuance in office. Each of these regula- 
tions, would, if observed, tend to diminish the 
responsibility of the surety, and to save him 
from loss. If it be^aot a part of his contract 
that one should be observed, neither is it that 
the other should be. Indeed, in the case of 
Minor v. Mechanics Bank of Alexandria, Id. 
46, the supreme court held that -even if the 
president' and directors of a bank were to con- 
spire with the cashier to enable him to misap- 
propriate the money of the bank, this would 
not save his sureties, which clearly shows 
that the obligee does not guaranty to the sure- 
ties, the faithful observance by others, of 
those precautions which, if observed, would 
tend materially to their security. And these 
views apply also to the argument grounded 
on the failure to observe the regulation of the 
department requiring the production of the 
triplicate bill, before remitting the money. 
This was a regulation made by the govern- 
ment for its own security, in the conduct of 
its business, which formed no part of the con- 
tract of the surety; it was clearly in the pow- 
er of the secretary to dispense with it, if he 
thought it needful to do so; and the failure to 
observe it constitutes no defence. Nor does 
the fact that two sums of $18,400, instead of 
one, were advanced to Cutter, 'in any view 
which may be taken of the evidence, .amount 
to a defence. If this was done inadvertently 
and through laches, it is settled by the cases 
above cited, that the laches of its officers can- 
not prejudice the government . Whether by 
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laches or design, these two sums came to the 
hands of Cutter, it was public money received 
by him in his capacity of navy agent, and 
which he was bound, in that capacity, to ap- 
ply to the uses of the United States. His mis- 
appropriation of it, was unfaithful conduct as 
a navy agent, and for this, by the terms of 
their contract, the sureties are responsible. 

The next^inquiry is whether these sureties 
were responsible for the faithful application 
by Cutter of the funds intrusted to him for 
the payment of navy pensions. In the case 
of Browne v. U. S. [Case No. 2,036], I had 
occasion to examine the question, whether 
the employment to pay navy pensions con- 
stituted a distinct office, under the constitu- 
tion and laws of the United States. I came 
to the conclusion that it did not; that this 
duty was assigned by the secretary of the 
navy to the navy agents as part of their 
duties as navy agents. To this conclusion 
I now adhere. The terms of Cutter's com- 
mission as navy agent authorize and require 
him "carefully and diligently to discharge 
the duties of navy agent, by doing and per- 
forming all manner of things thereunto ap- 
pertaining; and he is to observe and follow 
the orders and directions which he may 
from time to time receive from the president 
of the United States and the secretary of 
the navy." The terms of the commission 
are, therefore, broad enough to include all 
duties which might from time to time be as- 
signed to the officer by the orders of the 
secretary of the navy, provided they are 
among the things which by law may ap- 
pertain to the office. As was observed in 
Browne v. U. S. [supra], no other descrip- 
tion of the duties and powers of this office 
is known to me, except that contained in the 
act of March 3, 1809, § 3 (2 Stat. 536), to 
make contracts or for the purchase of sup- 
plies, or for the disbursement, in any other 
manner, of moneys for the use of the navy 
of the United States. There can be no 
doubt that moneys paid to officers and sea- 
men as pensions, are disbursed for the use 
of the navy of the United States, and that 
it is within the terms of the commission is- 
sued to Cutter, for the secretary of the 
navy to order him to pay them. When such 
an order had been made, the faithful dis- 
bursement of the public moneys intrusted to 
him for this purpose, became part of his 
duties as navy agent, and as such within 
the terms of the contract of his sureties that 
he would faithfully perform all the duties of 
navy agent. The cases bear a very close 
resemblance to Minor v. Mechanics Bank of 
Alexandria, 1 Pet. [26 U. S.] 72. In that 
case a by-law of the bank provided that 
"the cashier shall do and perform all other 
duties that may from time to time be re- 
quired of him by the president or board of 
directors relative to the affairs of the in- 
stitution." When Minor was appointed cash- 
ier, the duties of teller were also assigned 
to him. Though the office of teller and the 
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distinct accounts which belonged to it were 
still kept up, the court held that the duties 
of teller thenceforth became part of the du- 
ties of cashier, and the sureties, who had 
undertaken for the faithful performance of 
the duties of cashier were responsible also 
for the performance of those duties which 
had previously belonged to the office of tell- 
er. That his bond as cashier must be con- 
strued to cover all defaults in duty annexed 
to the office from time to time by those au- 
thorized to make such annexation. 

The remaining inquiry is, whether the 
copies of the correspondence were rightly ad- 
mitted. Very little practical importance can 
be attached to this inquiry in this case, be- 
cause the letters bore only on the question 
of Cutter's being a defaulter, and as the 
state of his accounts, as settled at the treas- 
ury, was fully shown, by unexceptionable 
evidence, the admission or rejection of the 
letters became immaterial. But I think they 
were rightly admitted. The act of congress 
of September 15, 1789 (1 Stat 69, § 5), pro- 
vides that the secretary of state shall cause 
a seal of office to be made, &c, "and all 
copies of records and papers in the said of- 
fice, authenticated under the said seal, shall 
be evidence equally as the original record or 
paper." By the act of February 22, 1849 
(9 Stat. 347, § 3), it was enacted, that "copies 
of books, papers, documents, and records in 
the war, navy, treasury, and post-office de- 
partments, and in the attorney-general's of- 
fice, may be certified in the same manner, 
and with the same effect as those in the de- 
partment of state." This correspondence, 
which consisted of letters to and from Cut- 
ter, was so certified. But it is objected that 
the copies of the letters to Cutter are not" 
admissible, because they are only copies of 
copies; that if the copies which are in the 
navy department had been produc d, they 
would not be admissible without accounting 
for the failure to produce the originals in 
the possession of Cutter. But when it was 
admitted that Cutter was an absconding de- 
faulter, and that his place of abode was un- 
known to the district attorney, the failure to 
produce the originals is accounted for. It 
was further objected that Cutter's admis- 
sions are not evidence against his sureties. 1 
I am inclined to think the mere naked ad- 
missions of the principal, not made in the 
course of any business, or as parts of any 
acts with which the surety is connected by- 
his contract, cannot be received in evidence 
against the surety. The laws on this sub- 
ject are collected in 1 Phil. Ev. 297, 390, and 
in 3 Cow. & H. & Edw. Notes, pp. 241-245. 
There are cases which go so far as to admit 
the declarations of the principal as evidence 
against the surety, without restriction as to 
the time or circumstances under which they 
were made. There is also another class of 
cases, in which it is held that, a judgment' 
against the principal is evidence against the 
surety, of the demand which it establishes. 
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Druniniond v. Prestman, 12 Wheat. [25 U. 
S.] 515; Heard v. Lodge, 20 Pick. 53. But 
in this case it is only needful to say, that 
the letters, both of the secretary and Cutter 
are not mere naked declarations. They are 
demands on the one part for payment, and 
on the other part replies to that demand. 
They are strictly part of .the res gestae in 
the administration of that office, for the 
faithful conduct of which the sureties were 
bound. And such are admissible in evidence 
against the sureties, upon the same princi- 
ple that his accounts, rendered to the de- 
partment are admissible. 

I have now considered all the questions 
raised in this case. I am of opinion that 
there should be a verdict rendered for the 
plaintiff. Upon this verdict judgment must 
be rendered for the amount of the penalty 
of the bond, to be discharged on payment. 
of the amount actually due; that is to say, 
the two sums of $12,581.57, and $1,437.52, 
amounting to the sum of $14,019.09, with in- 
terest from the date of the writ See Far- 
rar v. U. S., 5 Pet. [30 U. S.] 373; Ives v. 
Merchants Bank, 12 How. [53 U. S.J 159. 
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UNITED STATES v. CUTTS. 

[1 Sumn. 133.] i 

'Circuit Court, D. New Hampshire. May Term, 
1832. 

J3A.NK Stock— Assignment— Transfer— Equitable 
Title— United States— Priority of Pay- 
ment—Administrator—Assets. 

1. A, owning certain five per cent, stock of the 
United States, borrowed $1960 of B on a note 
payable in four months, and made an assignment 
of the stock, with a power of attorney to trans- 
fer it on the hooks of the bank, and delivered the 
certificate of the stock to B, who was to sell 
the stock, if the debt was not paid when due. A 
died before the note became due, insolvent and 
indebted to United States, who claimed a pri- 
ority of payment. The stock was never trans- 
ferred on the public books during A's lifetime. 
After his death his administrator sold the stock, 
and applied the proceeds to the payment of B's 
debt. It was Jield, that B took an equitable in- 
terest by the assignment in the stock, notwith- 
standing the act of 1790, c. 61 LI Story's Laws, 
"109; 1 Stat. 138, c. 34], had declared, that trans- 
fers should be made only on the books o'f the 
government by the party in person, or by his at- 
torney, and that the payment by the administra- 
tor was not a misapplication of the assets. 

[Cited in Continental Nat. Bank v. Eliot Nat. 
Bank, 7 Fed. 372; Scott v. Pequonnock 
Nat. Bank, 15 Fed. 499, 501.] 

[Cited in Conant v. Reed, 1 Ohio St. 306; 
Reed v. Copeland, 50 Conn. 490; Walker 
v. Detroit Ry. Co., 47 Mich. 347: Weston 
v. Bear River & A. Water & Mining Co., 5 
Cal. 1S6.] 

2. The act of 1790, c. 61 [1 Story's Laws, 
109; 1 Stat. 138, c. 34], did not intend to inter- 
fere with, or prohibit, equitable titles or claims 
-on stock; but only to fix the legal title between 
the government and the holder. 

i [Reported by Charles Sumner, Esq.] 
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3. Stock held by a trustee (and the holder after 
an assignment is a mere trustee) is not assets 
in the hands of his administrator or assignees. 

This was an action of debt on an official 
bond, given by N. Lyde (the intestate) for the 
faithful performance of his duties as purser 
in the navy. The parties agreed to a spe- 
cial statement of facts, as follows: "It is 
agreed that the defendant's intestate was a 
purser in the navy of the United States, and 
that the bond mentioned in the plaintiff's 
writ was given by the said Lyde for the * 
faithful performance of his official duties as 
such purser. The said Lyde died on the 7th 
of July, 1828, and in June, 1829, a balance 
was stated by the accounting officers of the 
treasury to be due from the said Lyde's es- 
tate to the United States, of §5522.08. The 
defendant immediately afterwards paid to 
the United States the sum of $3857.75, being 
the amount of assets in his hands, unless the 
court shall be of opinion on the facts follow- 
ing, that he had a further amount. On the 
1st day of July, 1828, the said Lyde borrowed 
of Thomas Sheafe the sum of $1960, and gave 
his note for that sum to said Sheafe, payable 
in four months, and also delivered to said 
Sheafe a certificate of five per cent, stock of 
the United States, standing on the books of 
the Bank of the United States, at Boston, for 
$1960, and executed and delivered to him an 
instrument, of which the following is a copy: 
'Know all men, by these presents, that where- 
as I, Nathaniel Lyde, of the United States' 
navy, have obtained a loan of Thomas Sheafe, 
of Portsmouth, N. H., Esq., on my promis- 
sory -note, bearing date this first day of July, 
1828, for $1960, payable in four months and 
grace from the date hereof, and I have 
agreed to pledge $1960 of United States five 
per cent, stock, redeemable after the year 
1832, belonging to myself, the certificate 
whereof has been delivered to said Sheafe, 
previous to the execution hereof, for draw- 
ing the payment of said note. Now know ye, 
that, in consideration of the premises, and for 
value received, I do hereby assign all my in- 
terest in said stock to said Thomas Sheafe, 
in trust and for the purposes aforesaid; and 
I do authorize and empower the said Thomas 
Sheafe, in' person or by substitute in his * 
name, to sell, assign, and transfer, unto any 
person or persons, as much of said stock as 
may be necessary to pay whatever may be 
due on said note, together with the necessary 
expenses attending the same. In witness 
whereof I have hereunto set my hand and 
seal, the first day of July, A. D. 182S. Na- 
thaniel Lyde. (Seal.) Sealed, &c, in the 
presence of Richard It. TValdron, W. B. Par- 
ker.' And the said Sheafe, at that time, 
made to said Lyde a receipt in the following 
words: 'Portsmouth, N. H., July 1st, 1828. I 
acknowledge to have received of Nathaniel 
Lyde, Esq., a certificate of United States five 
per cent, stock for nineteen hundred and six- 
ty dollars, as collateral security for a note of 
said Lyde to me for that sum, which certifi- 
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cate is to be returned to said Lyde, also the 
assignment of said stock, whenever said note 
is paid. Thomas Sheafe/ The safd Lyde 
died on the 7th of July, 1828. After the said 
note became payable, the said Sheafe ap- 
plied at the office of discount and deposit of 
the Bank of the United States at Boston, to 
make a transfer of the same, which was re- 
fused at said office on account of the death 
of the said Lyde; and on the 15th of Jan- 
uary, 1829, the said [Edward] Cutts, as admin- 
istrator as aforesaid, on said Sheafe's giving 
a bond to indemnify him, transferred the said 
stock on the books of said office, to said 
Sheafe, in payment of said note and interest, 
and nine dollars and eighty cents, which sum 
constituted part of the money paid by the 
said Cutts to the United States. The said 
Sheafe allowed the current price at Boston, 
for stock of that denomination. The circum- 
stances and amount of said Lyde's estate 
were not known at the time of the transfer. 
His estate has since been represented insol- 
vent. If the court are of opinion, that the 
said stock, under the foregoing circumstances, 
constituted assets in the hands of the said 
Cutts, as administrator, the defendant is to 
be defaulted, and judgment rendered for the 
sum of $1664.33, debt, and costs, in common 
form, and execution to issue. If otherwise, 
judgment is to be rendered in favor of the 
plaintiffs for the same sum, to be levied on 
the goods and chattels, which were of the said 
Lyde, and which shall hereafter come to the 
hands of the said Cutts, as administrator as 
aforesaid, to be administered. It is under- 
stood, that the defendant is not to be prej- 
udiced by the foregoing statement from claim- 
ing further allowances, which he claims to be 
equitably due from the United States to the 
estate of said Lyde." 

The cause was argued at the last October 
term at Exeter, N. H., in the absence of the 
district judge, by Messrs. Mason and Durell 
for the plaintiffs, and by E. Cutts and Mr. 
Bartlett for the defendant. 

For the plaintiffs it was contended, that 
there was no legal transfer to Sheafe by the 
instrument stated in the case, in the lifetime 
of Lyde. The transfer by the act of 4th of 
August, 1790; Story's Laws, p. 112, c. 61 [1 
Stat. 140J, — could be made oniy on the books 
of the treasury, by the party or his attorney; 
and this provision extended to all subsequent 
acts respecting the transfer of the public debt. 
The certificates of the public debt on their 
face purport "to be transferable only at the 
bank," by the party or his attorney. If this 
be so, then, by the death of Lyde, the trans- 
fer was extinguished; and, Lyde's estate be- 
ing insolvent, the United States were entitled 
to the statute priority given to the govern- 
ment by law, and the administrator had no 
right, as against creditors, to make the trans- 
fer for the benefit of Sheafe. The instru- 
ment of agreement did not make any trans- 
fer of the stock, or show an intention to make 



any immediate transfer. The words are r 
that Lyde has agreed to transfer, not that he 
has transferred. No transfer was to be made, 
until after the note became due, and was un- 
paid. And so the receipt of Sheafe purports. 
If these positions are correct, then Sheafe had 
no lien on the stock. The delivery of the cer- 
tificate would not make any difference, or 
give any lien on the stock; and the power 
given in the instrument was a mere verbal 
power, not coupled with any interest. There 
was no mistake, no fraud, and no error. The 
parties did exactly what they intended. The 
case, then, falls directly within the authority 
of Hunt v. Rousmaniere's Administrator 
[Cases Nos. 6,897 and 6,898]; s. c, 8 Wheat. 
[21 U. SJ 174, 1 Pet. [26 U. S.] 1. Against 
other creditors, in a case of insolvency, a 
court of equity would not give any relief. So 
it was held in Hunt v. Rousmaniere. It 
would not overrule the express provisions of 
the statute, as to the mode of transfer. 

For the defendant it was argued, that the 
instrument was not a mere power of attor- 
ney. In the beginning, it is true, it is stated, 
that Lyde had agreed to pledge, &c; but aft- 
erwards it is expressly stated, that he does 
thereby assign the stock. It is a power, then, 
coupled with an interest in the stock. It is 
true, that it was not a transfer at law, but it 
was in equity, and transferred Lyde's inter- 
est in the stock; and so the power was irrev- 
ocable, and survived the death of Lyde. A 
trust coupled with a power or interest sur- 
vives. 4 Dane, Abr. c. 135, art. 6, §§ 4, S. The 
intention was to give Sheafe a complete lien 
on the stock. The certificate was delivered to 
Sheafe, and no transfer could be made on 
the books of the bank without delivering it 
up. Hunt v. Rousmaniere [supra] was a case 
of a mere naked power. The intestate re- 
mained in possession of the vessel. The loan 
officer, after Lyde's death, might properly 
have allowed Sheafe to transfer the stock. 
The administrator has done no more than his 
duty. The statute— August 4, 1790 [1 Story's 
Laws, 109, c. 61, 1 Stat. 138J— as to transfers 
is a mere regulation between the government 
and the stockholders, with regard to the 
legal interest, and who shall be deemed own- 
ers, as between them. It did not intend to- 
touch any assignments or transfers between 
the holders and third persons. Sheafe was 
an assignee of a chose in action, and as such 
he had a power conferred with an interest. 
Wheeler v. Wheeler, 9 Cow. 34. The admin- 
istrator might have been compelled in equity 
to make this transfer; and if so, there is no 
devastavit, or misappropriation of the funds. 

STORY, Circuit Justice. This cause was 
argued fully at the last term; and entertain- 
ing, as I did, considerable doubts upon it, at 
and after the argument, it was continued for 
advisement until this term. In the mean time r 
I have bestowed no inconsiderable reflection 
upon the subject, and have availed myself of 
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all the information within my reach," as I 
deem the decision of great practical impor- 
tance. 

The question, upon the statement of facts, 
comes to this, whether there has been any 
misapplication of the assets of Lyde, the in- 
testate, by his administrator, in the sale and 
appropriation of the five per cent stock to the 
payment of the debt due to Sheafe, Lyde's es- 
tate being insolvent, and the United Stares, in 
such a case, having, under the statute of 
March 3d, 1797, a 74, § 5 [1 Story's. Laws. 404; 
1 Stat 512, c. 20], a right of priority of pay- 
ment of all debts due to the government out of 
his assets. And that depends upon this far- 
ther question, whether the instrument under 
ivhich Sheafe claims a right to the stock in 
controversy, and the deposit of the certificate 
with him, were a sufiicient equitable assign- 
ment of the stock, or gave .a sufficient Hen 
thereon to defeat the priority of the United 
States. 

In order to arrive at a just conclusion upon 
this point, it will be necessary, in the first 
place, to ascertain, what is the true interpreta- 
tion of the terms of the instrument; and in 
the next place, what is the legal operation of 
those terms, when their meaning is thus ascer- 
tained. The instrument begins by reciting, 
that Lvde had obtained a loan of Sheafe on a 
note dated the 1st of July, 1S28, for $1960, and 
payable in four months and grace; and that 
Lyde had "agreed to pledge" $1960 of United 
States five per cent stock, redeemable after the 
year 1832, belonging to himself, the certificate 
whereof had been then delivered to Sheafe, 
for securing the payment of the note; and it 
then proceeds to declare, that in consideral ion 
of the premises, he, Lyde, did thereby "assign 
all (his) interest in said stock" to Sheafe, in 
trust and for the purposes aforesaid; and he 
then constituted Sheafe his attorney in person, 
or by his substitute in his (Sheafe's) name, to 
sell, assign, and transfer unto any persons, so 
much of the stock as may be necessary to pay 
whatever may be due on the note, with the 
necessary expenses. The intention to pledge 
the stock, as security for the note, is unques- 
tionable; and in execution of this intention, 
there is an actual delivery of the certificate, 
and an assignment, in appropriate words, of 
all his (Lyde's) interest in the stock, and an 
authority to sell and transfer the same. It is 
not, then, the ease of a mere unexecuted agree- 
ment to pledge the stock; nor a mere naked 
delivery of the certificate, as the sole pledge; 
but, so* far as the parties could execute the 
agreement of pledge, without an actual trans- 
fer of the stock on the books of the bank, they 
have perfected the pledge by an assignment of 
the interest, and a delivery of the certificate. 
The power of attorney is not a mere naked 
power, uncoupled with any interest, according 
to the intention of the parties; but, if such is 
its effect, it results from principles of law, 
wholly beside that intention and in opposition 
to it 
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What, then, is the legal operation of the 
terms of the instrument,* according to this, 
which is the natural, and, as I think, the only 
just interpretation of them? Is it utterly void, 
except as a mere power to sell and transfer? 
If so, then, upon the doctrine of the case of 
Hunt v. Kousmaniere [Cases Nos. 6,897 and 
6,898]; s. c, 8 Wheat [21 U. S.] 174, 1 Pet. 
[26 U. S.] 1, though irrevocable by Lyde dur- 
ing his lifetime, it became extinguished by his 
death. Now, I am clearly of opinion, that it 
cannot be so considered. If it does not, in 
point of law or equity, assign any interest in 
the stock, stiU it does contain an agreement 
to pledge it, which agreement, being legal, is 
a subsisting contract, capable of being en- 
forced in an action at law, or by a bill in equi- 
ty for a specific performance, against Lyde's 
administrator, supposing the rights of other 
creditors not to interfere. No one can doubt, 
that, if Lyde's estate were solvent, the admin- 
istrator might be compelled in equity to trans- 
fer the stock to Sheafe, or to a purchaser un- 
der him, on the books of the bank, or at least 
to have it sold, in order to discharge the debt. 
And, if the administrator should refuse so to do, 
he might, at the election of Sheafe, be sued also 
at law for damages for the breach of the con- 
tract But the difficulty is not in applying the 
remedy; but in the nature and effect of the 
relief, arising from the interfering rights and 
equities of other creditors, in a case of insol- 
vency. If a recovery should be had at law, 
Sheafe, in a case of insolvency, could only 
come in, pari passu, with other creditors of the 
same degree, and not with others possessing a 
priority. And in equity, if he could obtain a 
specific performance at all, it must be because 
he has a superior equity upon such a contract 
of pledge over other creditors. That could not 
be pretended, unless his contract created a lien 
on the very stock (see Hunt v. Rousmaniere 
[Case No. 6,897]; s. c, 1 Pet [26 U. S.] 1); or 
an assignment, wliich should in equity be 
deemed an" appropriation of the fund (Lepard 
v. Vernon, 2 Yes. & B. 51). In regard to the 
lien, that seems to have been relied on at the 
argument, as arising from the delivery of the 
certificate, according to the intention of the 
parties, and from some supposed analogy to 
the lien recognised in equity, in cases of a 
deposit of title deeds, which is held to amount 
to an equitable mortgage. See 3 Cov. Pow. 
Mortg. c. 23, pp. 1049-1001; Mandeville v. 
Welch, 5 Wheat [18 U. S.] 277, 2S4. And it 
has been said, that no transfer of the stock 
w r ould be allowed, but upon a surrender of the 
old certificate. That is probably true in point 
of practice. I am not aware, however, that 
it is strictly required by law. There may 
doubtless be a pledge of a certificate of stock, 
which shall operate merely as a pledge of the 
instrument and not of the stock; but ordi- 
narily the deposit of the certificate as an ex- 
position of the intention of the. parties, cov- 
ers also a pledge of the stock. Formerly, in- 
deed, upon a mere deposit of title deeds, the 
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party took in interest in the deeds only, and 
not in the estate. Ex parte Whitbread, 19 
Ves. 209-211. The first case the other way, 
seems to have been Russel v. Russel, 1 Brown, 
Ch. 2G9. In the present case, however, there 
is no doubt, that the parties intended a lien, 
or equitable mortgage, not merely upon the 
certificate, but upon the stock. If the analogy 
of a deposit of title deeds should, therefore, 
hold good, it would apply with great cogency 
to the present case; for it has been decided, 
that the equitable lien by a deposit of title 
deeds, is good against the priority of the 
crown for a debt, found due hy an inquisi- 
tion, after the date of the deposit. Casberd 
v. Ward, 6 Price, 411. See, also, Ex parte 
By as, 1 Atk. 124; Mandeville v. Welch, 5 
Wheat. [18 U. SJ 2TT, 284. 

P . waiving any inquiry of this sort, let 
us see, how the case stands upon the ground 
of assignment. The statute of August 4th, 
1790 [1 Story's Laws, 109, c. 61; 1 Stat 138, 
<:. 34], authorizing the creation and transfer 
of stock of the public debt, provides (section 
7) "that the stock, which shall be created 
pursuant to this act, shall be transferable on- 
ly on the books of the treasury or of the said 
commissioners respectively, upon which the 
credit for the same shall exist at the time 
of transfer, by the proprietor or proprietors 
of such stock, his, her, or their attorney." 
This clause has been made applicable to all 
other loans and stock subsequently created. 
And by the act of March 3d. 1817, c. 211 [3 
Story's Laws, 1625; 3 Stat. 360, c. 38], the 
duties of commissioners of loans were trans- 
ferred to the Bank of the United States; and 
have ever since been performed by that na- 
tional institution. The argument is, that this 
statute contains a virtual prohibition of any 
transfer of stock, except on the books of the 
treasury or commissioners, according to the 
act of 1790; and that, consequently, the as- 
serted assignment to Sheafe without such a 
transfer was utterly void, and inoperative, to 
convey any title whatsoever in the stock to 
him; and that a court of equity cannot cre- 
ate a transfer against the prohibitions of the 
act. If such be the true construction of the 
statute, there is an end of the defence; and 
judgment must pass in favor of the United 
States. That, however, is the very hinge of 
the controversy. That the statute is suscepti- 
ble of that construction may be admitted; 
that it is the true or sole construction remains 
to be considered. Before entering upon this ! 
point, it may be proper to premise, that the 
United States have no lien, for any debts due 
to them, upon the public stock held by their 
debtors. To give or support any such lien, 
would defeat the obvious policy of the acts 
making the stock transferable. The claim, 
therefore, of the United States is merely a 
right of priority of payment, in cases of insol- 
vency, out of the assets of the deceased debt- 
or, in the hands of his administrators or exec- 
utors, and not out of the stock specifically. 
The administrator has the sole right to sell 
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j and transfer the stock; and his present act, 
I so far as the sale and transfer are concerned* 
' was entirely justifiable, and within the scope 
i of his authority. The only point is, whether 
he has rightly applied the proceeds in the or- v 
der of payment of the debts. Now it seems 
to me, that the true interpretation of the stat- 
ute is, that, so far as the United States and 
the proprietors are concerned, no transfer IS 
to be considered as complete and perfect, so as 
to pass the legal ownership of the stock, and 
I make the purchaser the legal owner, until the 
transfer has been entered upon the public 
books. No person can transfer the same as 
such owner, or entitle himself to receive the 
dividends, unless he stands as a recorded pro- 
prietor upon these books. And there is a 
manifest propriety and policy, in this view, iri 
making the provision, as it would avoid, on 
the part of the government, all inquiries into, 
and examination of, any equitable or other 
titles, or liens set up, as acquired under a pro- 
prietor, by any third persons dealing with 
him. This object may well be effected, with- 
out, in the slightest degree, interfering with 
the validity of any equitable titles or liens ac- 
quired under any agreement between the pro- 
prietor and third persons, so far as it regards 
them respectively. And it would sound harsh, 
to hold all such agreements between the pro- 
prietor and his creditor, or between him and 
a purchaser, utterly void, inter sese, unless 
there were a very plain and direct expression 
In the statute to that* effect, which, in this 
case, there certainly is not. I understand the 
statute to provide only for legal transfers, and 
to look to them, and them only; leaving the 
parties at liberty to create whatever equitable 
titles and liens they may choose, and to en- 
force them by the general remedies between 
them and their ' representatives, which the 
jurisprudence of the country recognises for 
such purposes. And it appears to me, that 
the analogies of the law, and the general cur- 
rent of the authorities, justify this conclusion. 
First, the analogies of the law. Nothing 
is more common, than for the legal estate or 
title to be in one person, and the beneficial 
interest in another. A trustee of stock is the 
legal proprietor; but the beneficial interest 
belongs to his cestui que trust. Suppose, in 
this case, Lyde had held the stock avowedly 
as the trustee for Sheafe, could there be a 
doubt, that, upon the death of Lyde, the 
stock would not have been assets; but would 
have been transferable to the cestui que 
trust? Now, in what substantial respect does 
the case, here put, differ from that at bar? 
After the agreement and assignment, was not 
Lyde to all intents and purposes a trustee, 
holding the 'egal title for the benefit of 
Sheafe? The argument would admit this 
conclusion, if the assignment were not utter- 
ly void, as an equitable assignment. But up- 
on what ground can it be held utterly void? 
The statute has not declared, that a proprietor 
shall not contract to hold the stock, as trus- 
tee for another. Neither has it declared 
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him incapable of making an equitable assign- 
ment. All tbat it has declared is, that there 
shall not be any transfer of the stock except 
upon the books of the bank. The certificate 
upon its face contains the same declaration. 
Its language is, "which debt is recorded in, 
and transferable only at, this bank, by ap- 
pearance in person, or by attorney." But, 
subject to this regulation, the proprietor may 
burthen or charge it with any trusts he 
pleases. The statute has not prohibited 
trusts; and it is almost incredible, that it 
should intend so to do. If it does not pro- 
hibit trusts, upon what ground can it be in- 
ferred, that it means to prohibit equitable 
assignments, which are only a mode of cre- 
ating such trusts? 

There is a clear line of distinction, run- 
ning through all this class of cases, between 
a legal and an equitable transfer and right 
to stock. In this respect, stock, whether of a 
negotiable nature or not, bears a close an- 
alogy to choses in action; closer, perhaps, 
than to goods and chattels. See Wildman v. 
Wildman, 9 Ves. 174, 177. Now, though an 
assignment is not permitted by the common 
law, of any choses in action, except negotia- 
ble instruments, and therefore a transfer of 
them is, at law, utterly inoperative; yet it is 
common learning, that such an assignment 
is upheld in equity, and amounts to an ap- 
propriation of the property to the assignee. 
Thus, a debt due by bond, or in any other 
manner, than upon a negotiable instrument, 
may be assigned; and, from the moment of 
the assignment, the interest of the obligee, 
or other assignor, is, in the view of a court 
of equity, completely .transf erred to the as- 
signee. And if, afterwards, the assignor dies, 
the rights of the assignee will be respected 
in the course of administration; and if the 
money is recovered by the administrator, as 
the only proper party to sue, it will not be 
deemed assets, but be treated as the money 
of the assignee. See Dawes v. Boylston, 9 
Mass. 337; Cutts v. Perkins, 12 Mass. 208, 
210; Wheeler v. Wheeler, 9 Cow. 34; Ex parte 
Byas, 1 Atk. 124. .So a draft, drawn by a 
creditor upon his debtor, for an amount due 
to him, if made for a valuable consideration, 
amounts to an equitable appropriation and 
assignment of the fund, and will be enforced 
accordingly against the debtor. See Row v. 
Dawson, 1 Ves. Sr. 331; Vaudeville v. Welch, 
5 Wheat. [18 U. S.] 277, 285, 286; Clarke v. 
Adair, cited by Buller, J., in Master v. Mil- 
ler, 4 Term K. 343; Cutts v. Perkins, 12 Mass. 
206, 211; Ex parte Alderson, 1 Madd. 53. In 
the case of Lepard v. Vernon, 2 Ves. & B. 
51, the whole scope of the reasoning of Sir 
William Grant shows, that if the debt had 
been assigned, the power, given to collect it, 
would have been deemed a power coupled 
with an interest, and the assignment a suffi- 
cient appropriation of the debt, so as to pre- 
vent it from becoming a part of the assets of 
the deceased in the hands of his administra- 
tor. There is nothing, then, in the analogies 
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of the law, which prevents a court of equity 
from holding the assignment in the present 
case from operating as an equitable appro- 
priation of the stock, notwithstanding the* 
statute does not contemplate any but a legal 
transfer of the stock, and directs such trans- 
fer to be made, and to be made only in a 
particular prescribed manner. These anal- 
ogies show, that a transfer, void at law, may 
yet be upheld as an equitable appropriation^ 
unless there be some prohibition by positive- 
law. 

Then, as -to the' authorities. They are not,, 
perhaps, all reconcilable with each other; 
but there is a sufficiently strong body, in sup- 
port of the views already suggested, to jus- 
tify the court in its present decision. In the 
case of XJ. S. v. Vaughan, 3 Bin. 394, certain 
shares in the Bank of the United States had 
been transferred by the holders in London to- 
a purchaser there, the certificate of the stock 
delivered to the purchaser, and a blank pow- 
er of attorney to transfer them on the books- 
of the corporation in America. The stock 
was attached by a process of foreign attach- 
ment before any actual transfer had been 
entered upon the books of the corporation. 
By the charter of the bank,— Act 1791, c. 84 
[1 Story's Laws, 169; 1 Stat. 191, c. 10],— 
it was provided, that, "the stock of the said 
corporation shall be assignable and trans- 
ferable according to such rules as shall be- 
instituted in that behalf by the laws and ordi- 
nances of the same;" and by a by-law of the- 
corporation the stock was made transfera- 
ble only at the bank on its books by the pro- 
prietor personally, or his attorney. The argu- 
ment was, that under these circumstances 
the transfer was void, and the attachment 
good. But the court held, that the sale and 
other proceedings operated as an equitable 
assignment to the purchaser; and that the at- 
tachment was void. There is an elaborate 
opinion of Mr. Justice Yeates, from which I 
will "quote a single passage directly in point 
"In what relation, then," says he, "previous- 
to a formal transf er, did the original contract- 
ing parties stand towards each other? As 
between them, it is conceded, there subsist- 
ed a certain degree of equity; and why not a 
trust? B. S. and B. (the holders) ceased to have 
a beneficial interest in the shares of the bank 
stock, which they had sold at a full price- 
It is time on the face of the books they were 
the nominal stockholders; and a payment of the 
semi-annual dividends to them would have 
justified the directors of the bank. But had 
the power to transfer been revoked by the 
death of the attorney before its execution, or 
had it been consumed by fire, a court of 
equity would certainly have decreed a spe- 
cific execution of the contract, &c. I, there- 
fore, view B. S. and B. for the purposes of 
the present argument, as mere trustees for 
the claimants, against whom a chancellor 
would enforce a specific execution of their 
contract, &c; and thinking, as I do, that the 
United States can have no claim on bank 
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stock, which their debtors had sold bona 
fide, &c. I am of opinion," &c. Mr. Justice 
Brackenridge concurred, holding, that the 
by-law did not exclude the passing of an 
equitable interest. The case '■!* Quiner v. 
Marblehead Ins. Co., 10 Mass. 470 (see, also, 
Sargent v. Franklin Ins. Co., 8 Pick. 90), is 
quite as strong. In that case the charter 
contained a clause, that no transfer of any 
share in said company shall be permitted, or 
be valid, until the whole capital stock shall 
be paid in. One half only. had been paid in, 
and one of the stockholders assigned his 
shares to a purchaser. These shares were 
subsequently attached by a creditor of the 
stockholder; and the main question at the 
trial was, whether the creditor, or the pur- 
chaser, was entitled to the stock. The court 
held, that the prohibitory clause was not in- 
tended, as a general prohibition of transfers, 
but merely to prevent speculation in the scrip, 
and to continue the responsibility of the orig- 
inal subscribers, in case of loss, beyond the 
funds actually vested. The court said, that 
by this provision the transfer could not be 
complete, and essential to all purposes, until 
the full amount was paid in; but that the 
creditor may be siibstituted for the debtor, 
and may acquire the right, upon payment of 
the residue of the subscription, to have the 
transfer entered upon the books; and that in 
the case then before the court the purchaser 
had the equitable interest in the shares, and 
the company would be justified in issuing 
certificates to him. In the case of Union 
Bank of Georgetown v. Laird, 2 Wheat [15 
U. S.] 390, the charter contained a clause, 
that "the shares of the capital stock, at any 
time owned by any individual stockholder, 
shall be transferable only on the books of the 
bank, according to such rules as may, con- 
formably to law, be established in that be- 
half by the president and directors;" but all 
debts due to the bank must be first satisfied. 
The question was, whether a creditor, to 
whom the shares were assigned, as security, 
was, under the circumstances, entitled to a 
transfer of the stock without satisfying the 
debts due to the bank. That is not the point 
here; but the material consideration is, that 
the court in that case treated it as a valid 
equitable assignment. "No person," said the 
court, "can acquire a legal title to any shares, 
except under a regular transfer according 
to the rules of the bank; and if any person 
takes an equitable assignment, it must be 
subject to tUe rights of the bank under the 
act of incorporation." The same point was 
directly decided in President, etc., of Bank of 
Utica v. Smalley, 2 Cow. 770. There, the 
charter declared, that, "no transfer of stock 
shall be valid or effectual until such trans- 
fer shall be registered in a book or books 
kept for that purpose by the directors," and 
unless the person making the same shall pre- 
viously discharge all debts due by him or her 
to the corporation. The holder made an as- 
signment of shares in Pans, which was not 



! registered; the question was, whether it pass- 
ed, as between vendor and vendee, the iuter- 
I est in the stock. The court held, that the 
j transfer was valid between the parties with- 
out registration, though the purchaser must 
take, subject to the rights of the bank. The 
doctrine in Sargent v. Franklin Ins. Co., 8 
) Pick. 90, leads to the same result. 

I am aware, that there are cases, in which 
a doctrine, apparently different, has been 
maintained. See Marlborough Manuf g Co. v. 
Smith, 2 Conn. 579; Northrop v. Newtown & 
Bridgport Turnpike Co., 3 Conn. 544; North- 
rop v. Curtis, 5 Conn. 24<>; Oxford Turnpike 
Co. v. Bunnel, 6 Conn. 552. Those cases are 
susceptible of this explanation, that the terms 
of the acts of incorporation were construed 
to mean, that the registration of the trans- 
fers was the origination of the new title, 
and not merely a legal completion of a pre- 
vious inchoate title. Several of those cases 
turned upon the right of attachment of cred- 
itors according to the local laws, which oper- 
ated upon the legal title; and the only other 
case (Marlborough Manufg Co. v. Smith, 2 
Conn. 579> involved the sole question, wheth- 
er an equitable assignee was liable for in- 
stalments as a legal stockholder; and it was 
held that he was not. It might be sufficient 
to say, that the case at bar involves no point 
as to the priority of any attaching creditor, 
nor any question as to the legal ownership 
of the stock. The whole argument turns up- 
on an equitable interest, and a lien conse- 
quent thereon. If these cases are not to be 
explained in this manner, but turn upon the 
more general principle already stated, with 
all possible deference.to the learned judges, 
who decided them, they do not appear to me 
founded on as solid grounds as those which 
maintain a different doctrine. In a conflict 
of authority, my judgment goes with the lat- 
ter. The case of administrators is not dis- 
tinguishable from that of assignees in bank- 
ruptcy. In each case the assets are bound 
by the same equities, which would affect the 
vendors; and the administrators and assign- 
ees cannot place themselves in a better situa- 
tion than the principal; but are bound by 
the same equities, which bind him. See Mit- 
ford v. Mitford, 9 Ves. 86, 100; Jewson v. 
Moulson, 2 Atk. 417, 420; Row v. Dawson, 1 
Ves. Sr. 331; Tyrrell v. Hope, 2 Atk. 553; Ex 
parte Byas, 1 Atk. 124. It is true, that where 
the equities of all the creditors are equal, a 
purchaser cannot entitle himself to a priority 
of satisfaction; but that cannot be, where one 
has already acquired a lien or equitable title. 
Upon the whole, my judgment is, that there 
has been no misappropriation of the assets 
by the administrator; but that the equitable 
interest in the stock was vested in Sheaf e; 
and he had a right to have it sold to dis- 
charge the debt due to him. Judgment is, 
therefore, to be rendered against the de- 
fendant, pursuant to the agreement of the 
parties, only for future assets, quando ac- 
ciderint 
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UNITED STATES v. DAIR et al. 

[4 Biss. 280.] i 

District Court, D. Indiana. Jan., 1SG9. 

Pleading at Law— Thavkk&b— Plea— Non est 
Factum — Escrow. 

1. A breach of the condition of a penal bond 
is not sufficiently traversed by a plea averring 
that the obligors have not violated the condi- 
tion to the extent charged in the declaration. It 
should deny any breach of the condition as 
charged in the declaration. 

2. A special plea of nou est factum, averring 
that the supposed bond sued on is a mere escrow, 
is bad, unless it avers that the instrument in ques- 
tion was delivered to some third person on a 
condition that has not been performed. But 
with such an averment, the plea may be a good 
special non est factum. 

At law. 

A. Kilgore, U. S. Dist. Atty., and J. W. Gor- 
don, for the United States. 

Milligan, McDonald, Roach & McDonald, 
for defendants. 

McDOXAXJ), District Judge. Debt on a 
penal bond, against the principal and his sure- 
ties. The condition of the bond is that Jon- 
athan M. Dair, the principal, a distiller, should 
in all respects comply with the requirements 
of the law in relation to distilled spirits. The 
breach laid is that Dair unlawfully removed 
from" his distillery eight thousand two hun- 
dred and fifty gallons of distilled spirits, other- 
wise than into a bonded warehouse. 

Dair and his sureties, William F. Davison 
and Abraham Briggs, all plead separately. 
And the government demurs to all the pleas 
except two pleas of general non est factum 
filed by the sureties. 

Dair files but one plea. It seems to be in- 
tended as a traverse of the breach of the con- 
dition of the bond charged in the declaration. 
It is substantially as follows: that it is. un- 
true that he removed eight thousand two hun- 
dred and fifty gallons of distilled spirits from 
his distillery, otherwise than into a bonded 
warehouse; that it is untrue, as is alleged in 
the declaration, that there is due to the plain- 
tin: sixteen thousand five hundred dollars for 
taxes unpaid upon spirits distilled by Dair; 
but that, on the contrary, the number of gal- 
lons of distilled spirits unlawfully removed 
by him is less than is stated in the declaration, 
and the amount of taxes unpaid on spirits un- 
lawfully removed by him is less than that 
stated in the declaration. 

This plea is so obviously and outrageously 
bad, that it deserves no consideration by the 
court. It looks very much like a sham plea. 
The demurrer to it is sustained; and an inter- 
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locutory judgment on it against Dair will be 
rendered. 

Davison, one of the sureties, has filed three 
pleas— a general plea of non est factum, and 
two special pleas of non est factum. To the 
two last there are demurrers. 

The first of these special pleas of non est 
factum, avers that Davison signed the bond 
when it was in blank as to the names of the 
other obligors; that he signed it at the re- 
quest of one William F. Sanks, on his assur- 
ance that it should be executed by one James 
Dair before it should be delivered to the 
obligee; that said James Dair never executed 
it; and that Davison never would have signed 
it, but on condition that said James Dair 
should also sign it. 

This plea is an attempt to show that, as to 
Davison, the instrument is a mere escrow. 
But this it fails to do. To make the instru- 
ment such, the plea ought to have averred that 
the supposed bond was delivered to some third 
person to be delivered to the obligee only on 
the performance of. the condition pleaded. 
For want of such averment, the plea is bad, 
and the demurrer to it is sustained. 

The second special plea of non est factum 

filed by Davison is like the first, except that 

it adds that "said supposed writing," after he 

signed it, "was left with said William F. Sanks 

as an escrow, to be delivered by him to the 

{ plaintiff's agent in case the same was so after- 

1 wards executed by James Dair, and not other : 

) wise." 

j This is a good plea to show that, as to 
I Davison, the supposed bond is a mere escrow 7 , 
' and not his deed. It shows a signing and de- 
livery to a stranger to be delivered to the 
obligee only on the performance of a condition 
precedent, which it avers was never per- 
formed. If the facts thus pleaded are true, 
it is certain that the instrument sued on is 
not the deed of the defendant Davison. De- 
murrer overruled. 

The defendant Briggs has filed four pleas, 
to the second, third, and fourth of which there 
are demurrers. 

The second of these pleas is substantially 
the same as the plea of the principal obligor, 
Jonathan M. Dair, which we have already con- 
sidered. And for the same reason on which 
that plea is held bad, the demurrer to this is 
sustained. 

The third and fourth pleas of Briggs are 
copies of the second and third pleas of Davi- 
son, already discussed; and the ruling on 
them must be the same. The demurrer to the 
third plea of Briggs is therefore sustained; 
and the demurrer to his fourth plea is over- 
ruled. 

[NOTE. Judgment having been given against 
the principals on the bond, and in favor of sure- 
ties, the plaintiffs carried the case by writ of er- 
ror to the circuit court, where judgment was 
obtained against all of the defendants. Case un- 
reported. The cause was then carried to the su- 
preme court, where the judgment of the circuit 
court was affirmed. 16 Wall.* (83 U. S.) 1.] 

If there be anything specific or particular in 
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the thing to be performed, though consisting of 
a number of acts, performance of each must be 
particularly stated. 3 Chit PI. 985, note a; 1 
Chit. PI. 429. For authorities holding that un- 
der the plea of non est factum evidence is ad- 
missible that the deed was delivered to a third 
person as an escrow, see 1 Chit. PI. 424; Puter. 
PI. & Prac. (3d Ed.) 391; 2 Greenl. Ev. § 300, 
and cases cited. Consult also U. S. v. Ham- 
mond [Case No. 15,292]. 
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UNITED STATES v. DAMIANI et al. 
[See Case No. 14,915.] 



Case No. 14,915. 

UNITED STATES v. DAMIANI et al. 

District Court, N. D. Florida. 1869. 

Internal Revenue— Tobacco— Dealer— Debt for 

Penalty — Burden op Proof — 

Act July 20, 1868. 

Held, that any person who keeps leaf tobacco 
for sale is a dealer, and a single sale is sufficient 
to fix his character as such; that if such dealer 
does not keep a hook and make returns of his 
purchases and sales, as required by the 76th sec- 
tion of the act of July 20. 1868 [15 Stat. 158], 
he becomes liable to the penalty of five hun- 
dred dollars prescribed by that section; that in 
an action of debt for the penalty under that 
section the jury cannot find a greater sum than 
five hundred dollars, although the act fixes the 
penalty at not less than that sum. The plaintiff 
having proved sales of leaf tobacco by the de- 
fendants, and that said defendants had not 
paid the special tax as dealers in leaf tobacco, 
and had not procured or kept a book, as required 
by the act, so far as was known to the assess- 
or of internal revenue, the burden of proof was, 
by such prima facie case, shifted upon the de- 
fendants to show that they had kept such book, 
and had made the proper returns therein; and, 
having failed so to do, the jury might infer that 
no such book was kept by them. 

[Decided by ERASER, District Judge. No- 
where reported; opinion not now accessible. 
The above statement of the decision was taken 
from 11 Int. Rev. Rec. 5.] 
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UNITED STATES v. DANIELS. 

[20 Int Rev. Rec. 136.] 

District Court, N. D. Ohio. 1874. 

Internal Revenue— Wholesale Liquor Dealers 
— Tax— Death of Partner. 

On motion for a new trial. 

The firm of Daniels and Son on the 1st day 
of May, 1873, paid a special tax for the busi- 
ness of wholesale dealers in liquor at San- 



dusky. The firm consisted of Eve Daniels, 
the mother, and George Daniels, the son. 
In August, 1S73, Eve died, leaving George 
her only heir and representative, and also 
surviving partner, who continued the busi- 
ness at the same place for the remainder of 
the year in the name of Daniels and Son. 
Held, that having paid the tax for the whole 
year, George Daniels was not required to do 
so again under the law, on the death of his 
mother and partner, and having been con- 
victed a new trial is granted herein. 

Geo. Willey, U. S. Atty. 

Homer Godwin, for defendant 



Case l\To. 14,917. 

UNITED STATES v. DANTZLER. 

[3 Woods, 719.3 * 

Circuit Court, S. D. Mississippi. Nov. Term 
1877. 

Replevin— Seizure— Forthcoming Bond — Sub- 
sequent Seizure. 

When property has been seized by a sheriff. 
oy virtue of a p writ of replevin issued out of a 
state court, ana released to the defendant upon 
a forthcoming bond, it is still in the custody 
of the state court, to abide the result of the 
replevin suit, and not subject to seizure bv the 
marshal, under a writ of replevin subsequently 
issued out of a United States court, at the suit 
of the United States. 

In this case a rule was taken upon the 
United States marshal, requiring him to 
show cause why he should not discharge 
from seizure certain logs and lumber taken 
hy him under a writ of replevin sued out of 
the United States court, in a suit brought 
by the United States against the defendant 
[L. N. Dantzler]. 

J. Z. George and T. W. Price, for the rule. 
Luke Lea, U. S. Atty., contra. 

HILL, District Judge. The grounds upon 
which the rule is based are, that before the 
seizure was made by the marshal, the state 
of -Mississippi had sued out of the circuit 
court of the county of Jackson, in this state, 
a writ of replevin against the said defend- 
ant, by virtue of which the same logs and 
lumber were seized by the sheriff, and that 
under the provisions of the replevin law of 
the state, the defendant had executed a 
forthcoming bond, with sureties conditioned 
for the forthcoming of said property, to 
abide the judgment of the court in said suit, 
and that the property was so in his posses- 
sion, under said bond, at the time of the 
seizure by the marshal, under the process 
from this court There is no controversy as 
to the facts stated, the only question being 
whether or not the property so held by the 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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defendant was subject to seizure by the mar- 
shal, under the writ of replevin in his hands, 
the validity of both replevin writs being ad- 
mitted. It has been a well settled rule, since 
the foundation of the federal government, 
that when property is legally in possession 
of the officers of the state courts it will not 
be disturbed by the officers of the federal 
courts, and that when legally in possession 
of the officers of the federal courts, it will 
not be interfered with by officers of the state 
courts. Any other rule would lead to con- 
flicts, and mar the much desired harmoni- 
ous action of our complex system of govern- 
ment. 

The important question to be considered is, 
whether or not the property, after it was re- 
leased to the defendant upon his forthcom- 
ing bond, was still c in the custody of the cir- 
cuit court of Jackson county. The bond is 
conditioned that the property shall be forth- 
coming to abide the judgment of the court, 
if adjudged to belong to the plaintiff, and 
if default is made therein, to pay its value 
and the damages sustained by the plaintiff, 
and costs of suit. Section 1535 of the Code 
of Mississippi provides that if the property 
is in possession of the losing party, the exe- 
cution shall command the sheriff to take the 
property in controversy, if the same may be 
had, and deliver the same to the successful 
party; and, if not to be had, that he make 
the value thereof, together with the dam- 
ages and costs, of the goods, chattels, lands 
and tenements of the party, and his sureties 
against whom the judgment is rendered, or 
the successful party may have his distringas 
to compel the delivery of the property, to- 
gether with a fieri facias for the damages 
and costs. 

There are several adjudicated cases by the 
supreme court of this state recognizing the 
right of a claimant to personal property to 
institute his action of replevin, and have the 
property seized and taken out of the pos- 
session of a levying officer under writs of at- 
tachment or fieri facias, though issuing out 
of different state courts. But no case is 
found where it has been taken out of the pos- 
session of an officer holding under a writ 
of replevin. The reason given for permitting 
the seizure of the property in the possession 
of an officer holding under a writ of attach- 
ment or fieri facias, is that the officer levy- 
ing the process is directed to levy only on 
the defendant's property, and the writ con- 
stitutes the officer the judge of what prop- 
erty belongs to the defendant; and if he 
seizes property belonging to any one else, 
his process is no protection to him, and he 
becomes liable, as a wrong-doer, like anyone 
else. The same doctrine is held by the su- 
preme court of the United States, in the 
case of Buck v. Colbath, 3 Wall. [70 TJ. SJ 
334. In that case, Mr. Justice Miller, in de- 
livering the opinion of the court, draws very 
clearly the distinction between the two class- 
es of process, and holds that the officer levy- 
25FKD.OAS. — 48 



ing the writ of attachment or fieri facias, 
being constituted the judge of what proper- 
ty belongs to the defendant, must act at his 
own peril, and, if he makes a mistake, must 
answer for it without the protection of the 
court from which the process issues; but 
when he seizes the property specified in his 
process he is not so liable, and will be pro- 
tected by the court; he, however, must know 
that it is specified in the process, for if he 
makes a mistake and seizes that not speci- 
fied, he is liable as other persons. In this 
opinion the case of Hagan v. Lucas, 10 Pet. 
[35 U. S.] 400, is referred to and approved. 
In the latter case the facts were substantial- 
ly these: Hagan obtained judgment against 
Bynum & McDade, in the federal court for 
Alabama, upon which execution was issued 
and levied upon certain slaves in the posses- 
sion of Lucas, as the property of the defend- 
ants. Lucas claimed the property, and gave 
bond for the trial of his right to the proper- 
ty, as provided by the laws of Alabama. 
Upon the trial of this issue, it was proved 
that the same slaves had been levied upon 
by execution issued upon judgments in the 
circuit court of Montgomery county, Ala- 
bama, in favor of different persons, and Lu- 
cas claiming them, gave bond as provided 
by statute, for their delivery to the sheriff 
to answer the judgment of the court, should 
the right be decided adversely as to him, 
upon the trial of the right of property in 
that court. This case being removed by writ 
of error to the supreme court, the judgment 
of the court below was affirmed, the court 
holding that the slaves, when in the posses- 
sion of Lucas, under his forthcoming bonds, 
were not liable to seizure by the marshal, 
and that his levy was void; holding, further, 
that when seized by the marshal they were 
still in the custody of the state court; that 
the possession of Lucas was the possession 
of the sheriff, and that property in posses- 
sion of one court cannot be disturbed by an 
officer, under process, from another court, 
and especially by one holding his authority 
from a different source. The same rule is 
held in Taylor v. Carry V 20 How. [61 U. S.] 
5S3, and in Freeman v. Howe, 24 How. [65 
U. S.] 450; the rule laid down in Hagan v. 
Lucas [supra], being referred to and ap- 
proved in both cases as the settled doctrine 
of the supreme court on this question. The 
rule thus laid down by the supreme court is 
binding upon this court, and under it the 
levy made by the marshal in this case must 
be held as without authority and void, un- 
less the position taken by the district attor- 
ney, and ably and ingeniously pressed, be 
correct, which is, that admitting the rule as 
stated, it does not apply to a case where the 
United States are plaintiffs, in a suit in one 
of their own courts; that in such case the 
federal court is not one of concurrent juris- 
diction with the state court, but of par- 
amount jurisdiction, and that the United 
States have a right to resort to their own 
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courts to enforce their rights. That they do 
possess this right is uncontroverted, but I 
am of opinion that when the United States 
bring suit against a citizen for the enforce- 
ment of any real or supposed right they can 
claim nothing which is not equally the right 
of the citizen against whom the suit is prose- 
cuted, and that where a state is a party the 
same rule will be applied. 

There is scarcely a conceivable case in 
which the United States have not ample re- 
dress in their own courts for the enforce- 
ment of any right, legal or equitable, with- 
out interfering with the jurisdiction of the 
state courts. The writ of replevin, provided 
by the law of this state, was not in force 
in this court until recently adopted by rule 
of this court. Before then, the United States 
were only entitled to an action of trover or 
trespass, and could not have seized this 
property until after judgment. These ac- 
tions are still afforded to the United States, 
and may be prosecuted without any inter- 
ference with the state court, or its posses- 
sion of the property in controversy. If the 
person holding the property under such bond, 
or a purchaser under him, is about to remove 
the same from the jurisdiction of this court, 
upon bill filed alleging the right of the Unit- 
ed States to the property, the pendency of 
the suit and the insolvency of the defendant, 
an injunction will be granted to prevent the 
removal of the property beyond the jurisdic- 
tion of the court. So soon as the litigation 
is ended in the state court, the property may 
be seized if the defendant is successful, or 
if the plaintiff succeed, it may still be pur- 
sued by the writ of replevin, or other reme- 
dy. Any risk which the United States may 
run by reason of not getting immediate pos- 
session, would not equal the injury that 
would result from the conflict of jurisdiction 
to which the doctrine contended for by the 
district attorney would lead. For it must 
be remembered that it would authorize the 
seizure of the property in the possession of 
the sheriff, as well as any one else. 

It must be admitted that there are cases 
in which the ends of justice would be pro- 
moted by allowing property seized under one 
writ of replevin to be taken out of the pos- 
session of the seizing officer by virtue of an- 
other writ of replevin, as in case of attach- 
ment and fieri facias, especially as our act 
of replevin does not allow third parties, 
claiming the property, to interfere. To en- 
able this to be done, in one or more states 
it is allowed by statute; but that it requires 
an enabling statute to permit it to be done, 
is a strong argument that without it it can- 
not be done, and none such exists in this 
state. 

A very careful consideration of all the ar- 
guments and authorities adduced satisfies 
me that this seizure was unauthorized and 
void; therefore, the marshal will release the 
property and deliver it to the defendant, and 
it is so ordered. 



Case No. 14,918. 

UNITED STATES v. DARNAUD. 

[3 Wall. Jr. 143.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1855. 

Slave Trade — Election of Felonies — Owner- 
ship of Vessel — Citizenship — Discharge of 
Sworn Juror — Privilege of Witness — Custom 
House Registry — Comparison of Handwrit- 
ing. 

1. In a prosecution under the act of May 15, 
1820 [3 Stat. 600], for suppressing the slave 
trade, the act of receiving negroes on the coast 
of Africa, and of confining and detaining them 
on ship-board, and the aiding and abetting in 
confining, form one transaction, and may there- 
fore be joined together in the indictment and 
prosecution, under different counts; but the 
selling and delivery of the negroes at the ter- 
mination of the voyage, °as on the coast of 
Cuba, seems to be a distinct transaction: and if 
this felony is charged in the same indictment 
with the other, the prosecution will be made to 
elect on what counts it will proceed. 

2. Ownership of the vessel by a citizen of the 
United States, if the accused be not, himself, a 
citizen ; or citizenship of the accused, if the own- 
ership be not by such citizen, is an essential in- 
gredient in maintaining a prosecution under the 
fourth and fifth sections of the act above named. 

3. Citizenship, within the meaning of this act, 
is not what may be called citizenship of domicile, 
nor is it such citizenship as has been claimed 
by diplomatic assertion under our naturalization 
laws, for one who has formally declared his in- 
tention to become a citizen, without having 
proceeded further. But it is that citizenship 
which has a plain, simple, every-day meaning; 
that unequivocal relation between every Ameri- 
can and his country which binds him to allegiance 
and pledges to him protection. 

4. The custom house registry of a vessel, un- 
der the acts of congress, as a vessel of the Unit- 
ed States, prior to which registry an oath must 
be taken by the person in whose favor it is made, 
that he is true and only owner, and a citizen of 
the United States, is evidence of her national 
character within the meaning of the acts of con- 
gress; and of the character under which she 
publicly appeared and acted; but in a criminal 
prosecution against a third person, it is very 
slight evidence indeed — if it be evidence at all— 
of the real fact of ownership, and whether or 
not the ownership he in a citizen of the United 
States. The case of U. S. v. Brune [Case No. 
14,677], very slightly qualified, perhaps, but sub- 
stantially confirmed and its correctness enfor- 
ced. In such a prosecution the ownership must be 
proved distinctly, and as other facts are proved, 
by common law testimony. Purchasing the 
vessel, paying for her. repairing her and fitting 
her for sea, bargaining and paying for her ship 
stores, procuring her pilot, and shipping her crew, 
all these are proper evidence of ownership, as 
they also are, if ownership is disproved, that the 
vessel was navigated for or on behalf of the per- 
son doing these acts. But if in direct connec- 
tion with these acts and alongside of them, it 
is proved as a fact that the funds which this 
person was using belonged to a third party, not 
a citizen; that he had no funds of his own. that 
he spoke of himself as an agent and was recog- 
nized as such by the banker who put him in 
funds, and by the third person whose funds they 
were— all this, which is proper evidence — is evi- 
dence to show that the ownership was not in a 
citizen but in a foreigner; and so far to defeat 
the prosecution. 

i [Reported by John William Wallace, Esq.] 
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5. It is irregular for the court to instruct the 
witnesses generally, or even a single witness 
generally, that they were not bound, in answer to 
questions which might be put to them, to make 
any answers which would criminate themselves. 
The proper way is to wait until a question is 
asked, which, if answered in one way may 
criminate the witness, and for the court then to 
interfere. 

6. Whether two or more signatures, which pur- 
port to be the signatures of different persons, 
are or are not written by the same person, is a 
proper subject of proof by an expert; though 
the testimony of an expert on such a subject is 
a dangerous kind of evidence. 

A law of congress (Act of May 15, 1820, 
c. 113, §§ 4, 5 [3 Stat. 600]), designed for the 
suppression of the slave trade, enacts by one 
section, "that if any citizen of the United 
States, being of the crew or snip's company 
of any foreign vessel, engaged in the slave 
trade, or any other person whatever, being of 
the crew or ship's company of any vessel, 
owned in whole or in part, or navigated for, 
or in behalf of any citizen or citizens of the 
United States, shall land from any such ves- 
sel, and on any foreign shore, seize any negro 
or mulatto, with intent to make such negro 
or mulatto a slave, or shall receive such negro 
or mulatto on board any such vessel with in- 
tent as aforesaid, such citizen or person shall 
be adjudged a pirate; and suffer death." And 
by another, enacts that if any such person shall 
forcibly confine or detain, or aid and abet in 
forcibly confining or detaining on board such 
vessel, any negro or mulatto, with intent to 
make such negro or mulatto a slave, or shall 
land, or deliver on shore, from on board any 
such vessel, any such negro or mulatto, with 
intent to make sale of, or having previously 
sold, such negro or mulatto as a slave, such 
citizen or person shall be adjudged a pirate; 
and sufier death. Under this law, Darnaud, 
the prisoner, who had been engaged in a slav- 
ing voyage on the Grey Eagle, was indicted. 
The indictment contained thirty-nine counts. 
The defendant's citizenship and the national 
character of the vessel were properly alleged. 
And five distinct charges were made in the 
bill: (1) Receiving negroes on board the ves- 
sel on the coast of Africa; (2) confining and 
detaining on board the vessel; (3) aiding and 
abetting in confining and detaining on board 
the vessel; (4) delivering on shore at Cuba 
from on board the vessel, having previously 
sold; (5) delivering on shore there from on 
board the vessel, with the intention of selling.2 

2 Slave vessels sail with two or three, or 
four captains. One captain clears her in a 
United States port, and swears he is an Ameri- 
can citizen. Another, belonging to a different 
country, in connection with the first, when she 
arrives at the coast of Africa receives the slaves 
on board. Another, after the slaves are receiv- 
ed, takes charge of them and commands the 
vessel, and makes one of the former captains 
the doctor, mate, steward, or something else. 
Another delivers the slaves on shore. This is 
done in order to enable the vessels to seek the 
protection of a flag which the cruiser hailing 
them will, under the treaties between different 
governments, respect and regard. If a vessel of 



One ilarsden, of New York, a principal char- 
acter in the case, and about whose American 
citizenship there was no doubt, was .alleged in 
the indictment to be the person ,who owned 
the vessel when she was thus engaged, or if 
not the owner, then the person on whose ac- 
count and for whose benefit she was navi- 
gated. 

The prisoner having pleaded not guilty, and 
Mr. Vandyke, the district attorney, having 
opened, his case, C. Guillou and R. P. Kane, 
counsel of the prisoner, referring to several 
authorities^ moved that the prosecution 
should be made to elect on which of the counts 

this nature happens to be chased by a British 
cruiser, the practice is to run up the American 
flag; the American captain shows himself with 
his American papers, and the cruiser goes off 
without boarding. "When an American cruiser 
comes in sight, the Portuguese or Spanish flag 
is run up, and the false Portuguese or Spanish 
papers are produced. In the present instance, 
when a British cruiser hove in sight, the Ameri- 
can flag was run aloft and the American papers 
were ready to be shown, and when that flag 
was seen the cruiser went off. It was on these 
accounts that the indictment charged the pris- 
oner in this separated way, (1) with receiving; 
(2) with confining and detaining on board, &c. 
The counts were essentially as follows: 

Eleven counts, from first to eleventh, inclusive, 
charged the defendant with receiving on the coast 
of Africa on board a vessel called the Grey 
Eagle, negroes not held to service or labor, with 
intent to make slaves of them. The counts were 
drawn in various forms. Twelve counts, from 
twelfth to twenty-third, inclusive, with confining 
and detaining negroes on board the vessel Grey 
Eagle, etc., in various forms. Three, from twenty- 
fourth to twenty-sixth, inclusive, with "aiding 
and abetting" in confining and detaining in va- 
rious forms. Six, from twenty-seventh to thir- 
ty-second, inclusive, with delivering on shore from 
on board vessel, with the following variations: 
Twenty-seventh charged vessel as owned, whol- 
ly and in part, by a citizen and citizens unknown, 
and also charges the intent of defendant to 
sell said negroes as slaves. Twenty-eighth 
charged vessel as owned by a citizen, with intent 
to sell. Twenty-ninth charged defendant as mas- 
ter of vessel owned by a citizen unknown, intent 
being to sell. Thirtieth charged defendant, as 
one of ship's company, with delivering at the 
Island of Cuba, negroes from vessel owned whol- 
ly and in part by a citizen and citizens, having 
previously sold such negroes as slaves. Thirty- 
first charged vessel as navigated for a citizen and 
citizens, and that negroes had previously been 
sold. Thirty-second charged vessel owned whol- 
ly and in part by a citizen and citizens unknown, 
did on high seas deliver, &c, having previously 
sold. Thirty-third charged that defendant was 
a citizen, one of ship's company, of a foreign 
vessel and did receive on board five hundred ne- 
groes, said negroes having been seized on a for- 
eign shore, with intent to make slaves of said 
negroes. Thirty-fourth, that defendant on high 
seas, being master of vessel owned, in whole 
and in part, by citizen and citizens, did receive 
on board, a number of negroes, who had been 
seized on a foreign shore. Thirty-fifth, that de- 
fendant was a citizen, and one of ship's com- 
pany, of foreign vessel and did confine and de-. 
tain a number of negroes, with intent to make 
them slaves. 

3 1 Chit. Cr. .Law, 253; AVhart Cr. Law, 
150; Com. v. Hope, 22 Pick. 1; Young v. Rex, 
3 Term R. 98; Weinzorpflin v. State, 7 Blackf. 
186; Wright v. State, 4 Humph. 195; People 
v. Baker, 3 Hill, 159; Harman v. Com., 12 Serg. 
& R. 71; Com. v. Gillespie, 7 Serg. & R. 476; 
State v. Nelson, 29 Me. 329. 



U. S. v. DARNAUD (Case No. 14,918) 



[25 Fed. Cas. page 756] 



it would proceed; arguing that now was the 
proper time for this application, which if not 
allowed here could not be allowed hereafter 
in the shape of error, or in arrest of judg- 
ment. They contended that the indictment 
contained at least four distinct felonies: (1) 
Receiving the negroes on board the vessel; (2) 
confining and detaining them on board; (3) 
aiding and abetting in confining and detain- 
ing; (4) delivering on shore from on board the 
vessel. They were not part of the same trans- 
action, nor were they distinct misdemeanors, 
merely part of one felony. Each was a dis- 
tinct felony, alike punishable with death, nor 
was one an ingredient of the others. 

Mr. Vandyke. The application is out of 
time. If the indictment charged distinct felo- 
nies, a motion should have been made to quash 
before plea pleaded. Having pleaded, the de- 
fendant should wait till the prosecution has 
closed its case. A joinder is allowed even by 
the common law in regard to all parts of the 
same transaction. But if it were otherwise, 
the act of congress of February 26, 1863, pro- 
vides that "whenever there are or shall be sev- 
eral charges against any person or persons for 
the same act or transaction, or for two or 
more acts or transactions connected together, 
or for two or more transactions of the same 
class of crimes or offences, which may be 
properly joined, instead of having several in- 
dictments, the whole may be joined in one 
indictment in several counts; and if two or 
more indictments shall be found in such cases, 
the court may order them consolidated." The 
words "which may be properly joined" do not 
refer to all the clauses that precede them, but 
only to the clause "two or more transactions 
of the same class." This is a statutory fel- 
ony; and all the acts charged, even if each 
one is a felony, are parts of the same trans- 
action, or acts or transactions connected to- 
gether, and are properly joined. 

Before GRIER, Circuit Justice, and KANE, 
District Jud^e. 

GRIER, Circuit Justice. The transaction 
on the coast of Africa is one matter which 
may be charged in all the forms it will 
bear. The receiving of the negroes there, 
the confining and detaining of them, and the 
aiding and abetting in confining and detain- 
ing, form one transaction, though they are 
different offences. They may therefore be 
joined together. It might also in the same 
connection be charged that the act was done 
by a foreign citizen in an American vessel, 
or an American in a foreign vessel. Be- 
sides, the vessel might be charged as be- 
longing to A. or B., or persons unknown. 
These are all parts of the transaction. The 
indictment, however, goes further, and 
charges the selling and delivering of negroes 
on the coast of Cuba, which forms a sepa- 
rate and distinct transaction. I am unwill- 
ing to say that the receiving, detaining, aid- 
ing and abetting in these acts, the man be- 
ing an American, or being not an American; 



the vessel being an American vessel, or be- 
ing not an American vessel, belonging to A., 
B., or C., or to people unknown, may not be 
allegations of the same transaction. But I 
think, as at present advised, that the selling 
and delivering of slaves on the Cuban coast 
is a distinct transaction. If the defence 
asks me to say more than this, I am not. at 
present disposed to do so. But whatever 
may be the election of the prosecuting offi- 
cer, he has a right to briug out the whole 
history of the matter as part of the res ges- 
tae. 

Mr. Vandyke, under this expression of 
opinion, then elected to try on those counts 
which charged with receiving on board and 
confining and detaining, and aiding and 
abetting in confining and detaining, striking 
out all which charged with crime on the 
coast of Cuba. 

The Grey Eagle was an American built 
vessel; and had been owned by seven or 
eight American merchants engaged as part- 
ners in the pearl fishery. One Hollings- 
worth, of Philadelphia, a reputable mer- 
chant, was managing owner, and to him 
alone, as such, the vessel had been transfer- 
red by bill of sale, he taking an oath at the 
custom house that he was "true and only 
owner;" an oath required by law to be tak- 
en by a person when he is true and only 
owner; but not the proper oath where oth- 
ers are in any way interested with him. 
The pearl fishery proving unsuccessful, Hol- 
lingsworth gave orders to a house in New 
York to sell the vessel. Marsden called on 
them and inquired as to the terms of sale. 
The price fixed was $10,000. Marsden did 
not wish to give that amount for her, and 
he was told that he might go to Philadel- 
phia and deal with the owners. He came to 
Philadelphia, saw Mr. Hollingsworth, and 
concluded a purchase of the vessel for $9,- 
100, and took her to New York. The bill of 
sale from Hollingsworth to Marsden was 
dated March 4th, 1854. Marsden of course 
with that bill of sale took the register, 
which had been issued at the port of Phila- 
delphia to Mr. Hollingsworth. A pilot took 
her to New York and delivered her to Mars- 
den. 

Previous to the arrival of the vessel at 
New York, Marsden employed a rigger to 
rig out the vessel She arrived there, of 
course, some time after the 4th; the register 
and bill of sale were not deposited in the 
New York custom house until the 20th of 
March, but in the meantime the vessel ar- 
rived there, and Marsden, with two or three 
others, commenced the active preparation of 
the vessel for a voyage. Marsden employed 
the rigger, the carpenter, and sailmaker; 
bought the coppers which were put on board 
the vessel for cooking purposes; purchased 
28,000 pounds, upwards of 10 tons, of rice; 
12 or 14 barrels of beef, and half the num- 
ber of pork; 24,000 gallons of water; in 
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short he, and he alone, had the vessel pre- 
pared for the voyage. He engaged the 
shipping master to ship the crew, in part by 
himself and in part in connection with the 
defendant. And thus on the 20th of March 
had the vessel partially prepared. He then 
deposited in the custom house the bill of 
sale from Mr. Hollingsworth to him, and 
surrendered the register. 

Things remained in this way until the ves- 
sel was ready for clearing, which was not 
until the 25th of March. A majority of the 
bills which were incurred had not up to the 
time of clearing been paid by anybody. Aft- 
er she cleared, two or three of the parties 
having bills, went to the office of one Oak- 
smith, where Marsden had a desk for the 
purpose of conducting his business, and 
there received their pay. Some of them were 
paid by one Machado, hereafter mentioned. 

The vessel, by the agency of Marsden, and 
by the assistance of Darnaud, who took part 
in receiving the stores on board, was ready 
on the 25th of March to be put afloat At 
this juncture Marsden employed a broker to 
make a bill of sale to a person called Samuel 
S. Gray, and it was done. The register 
bond in the custom house is regularly signed 
by some person representing himself as 
Samuel S. Gray, in which signature the pris- 
oner joined as master of the vessel. The 
law requires the master to make oath that 
he also is a citizen of the United States; 
and all the custom house proceedings and 
papers assume that he has done so, andr 
that he is one. But for some reasons not 
properly explained, it appeared that at about 
this time the officers of the New York cus- 
tom house violated their duty in this re- 
spect; not exacting this oath from masters. 
In the bond, which was signed by Darnaud, 
as master, Gray alleged himself to be a citi- 
zen of the United States. The broker pro- 
cured a respectable man as surety, who did 
not know who Samuel S. Gray was, but 
went security simply because Marsden re- 
quested it, through his agent. 

The vessel cleared with those papers, 
which the prisoner, as captain, was by law 
bound to take with him; but previous to 
the clearing, it went through another usual 
transaction— the shipping of the crew. A 
crew is shipped in this way: A shipping 
master is generally the agent of the owner, 
as well as the agent of certain boarding 
house keepers who have crews to ship. He 
opens a shipping office, and sailors go to 
him and sign the shipping articles, a large 
printed document prepared in accordance 
with an act of congress. Some of the sail- 
ors make their marks, and some write their 
names in such a way as to be illegible. 
This paper is not taken with the ship. It is 
sent to the custom house and is there de- 
posited. This crew list has appended to it 
the oath of a notary public that he has re- 
ceived sufficient proof of the American char- 
acter of the vessel and of the crew named 



on the shipping list. The law also requires 
that the owner or master shall deposit a 
copy, under oath, of these shipping articles,, 
which shall be sworn to by the master be- 
fore a notary public, as a true and exact 
copy of the original paper. Of this paper, 
which is deposited in the custom house, the 
master takes a copy certified under the seal 
of the collector. That copy goes with the 
vessel and forms the paper which is contem- 
plated in the crew bond, and in relation to 
which the bond is given. All this was com- 
plied with. One Pentz, was employed by 
Marsden to ship the crew for this vessel. 
After the vessel had sailed, Marsden called 
and paid Pentz for the shipping of the crew. 

Who the Samuel S. Gray was did not at 
all appear. Marsden was not forthcoming. 
Nobody identified Gray; nobody knew him. 
The position of the prosecution was that 
the transfer from Marsden was a mere 
fraud; a device to get Marsden's name as 
owner from off the custom house registry. 
And the position therefore taken was that 
Marsden was still owner in whole; or in 
part with Machado. 

On the other hand there was verbal evi- 
dence of people's belief that Marsden was 
a man of no property when he made the 
purchase and outfit, and evidence of the 
fact that all the funds came to him from 
one Machado, of New York, a Spaniard, 
naturalized here, as the prosecution proved 
by the production of his papers, and who in 
this matter, was, as appeared by his own 
oath, merely the agent of another Spaniard 
not naturalized, one Rivero, who he said had 
placed the funds in his hands. Who this 
Rivero was did not. appear at all; nor was 
he shown to be a man of property. He had 
been on board the vessel during her voyage 
to - Africa, as one of her two or three cap- 
tains; but beyond this (see supra, note 2), 
nothing whatever appeared, Rivero had no 
written evidence of ownership, so far as ap- 
peared; nor was his ownership shown in 
any way but by the mere fact that Marsden 
and Rivero had told this Machado (so he 
swore), that he, Rivero, was owner of the 
vessel, and the fact that Machado received 
and paid the funds as Rivero's; doing it 
sometimes in a pretty loose way. How 
Marsden was paid for any of his services 
was not shown by anybody. That most if 
not all the funds which Marsden used in the 
matter passed through Machado's hands, 
was plain enough; but Machado' s books 
were relied on by the prosecution to show 
that all this was but a form; and that, in 
part at least, the funds belonged to Marsden, 
or to Machado, or to both. 

So far as concerned the citizenship of the 
prisoner— a matter important only in case 
the vessel was really not owned by an Amer- 
ican—it appeared that this person was a na- 
tive of France, and came to this country 
twelve or fourteen years before this voyage; 
that he then represented himself as a French- 
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man, as he also did when arrested under the 
warrant in this case; that he could speak 
little or no English, when he came here; 
that he lodged at French boarding houses, 
associated with French people; and when 
applying for a place on an American vessel 
was asked how he expected to get the place 
when he could speak nothing but French. 
On the other hand, he appeared to have in 
fact renounced his own country; had hailed 
for twelv3 or fourteen years as from the 
United States; had never used an American 
protection when shipping for foreign ports; 
had represented himself in fact, if not posi- 
tively sworn, at the custom-house, that he 
was a citizen of the United States; and had 
acted as captain of a vessel which he knew 
was registered as American; a privilege al- 
lowed by law to American citizens only. 

Mr. Vandyke, for United States, to the 
jury: 

The owners of vessels about to engage in 
the slave trade being certain of prosecution 
as pirates if discovered, and of the penalty 
of execution if convicted, make, invariably, 
and from the origin of their enterprise, ar- 
rangements as complete as possible, to de- 
feat all prosecution. The highest efforts of 
their ingenuity, sharpened by experience of 
criminal courts, as to what is needed, are 
brought into action for this purpose. The 
arrangements consist in a substratum of 
agents and of foreigners and of men ready 
to swear to anything; all at first invisible; 
but in case of a prosecution to be projected 
upon the scene. The real actors are Amer- 
icans; and so long as they are not overtaken 
by the justice of the Nation, we hear of no 
other actors in the enterprise. No foreign- 
ers, no false custom house oaths are neces- 
sary. But when a criminal is seen, then tire 
stalking h'orse comes into view to hide him. 
The false fabric is raised to shut out from 
view the true' one. All that was pre-ar- 
ranged for the rear ground— agencies, for- 
eigners, perjury— comes forth complete in 
every part 

In an indictment for slave stealing, the 
jury ought to look at facts rather uian any 
testimony not clearly pure. That perjury 
will be committed by witnesses of the de- 
fence is certain. Pre-arrangements are 
made for perjury in all slave voyages. Un- 
less this slave voyage is unlike every other, 
and an exceptional case merely, a matter 
not to be presumed, there will be, as of 
course, witnesses at hand from the start to 
show that the ownership is a different one 
from that which appears, had been sworn 
to and universally believed. 

When, therefore, the jury sees an American 
citizen acting from beginning to end as own- 
er; with all the muniments and indicia in 
his own name— treating, buying, rigging, 
equipping, shipping crew and sending out of 
the harbor a vessel which he swears is his 
alone; when in a most dangerous enterprise 
he declares himself from the beginning to 



the end of the enterprise to be owner; when 
the man who is now set forth as owner— a 
foreigner— a man confessedly engaged in 
cheating our government and in carrying on 
under false pretences an illegal and infa- 
mous traffic— cannot show that he ever had 
one written evidence of ownership, even of 
the most secret kind against an American, 
a stranger to him, a man of worse character 
even than himself; when the whole evi- 
dence of the Spanish ownership rests not 
upon even a secret written agreement, but 
rests on one Spaniard's or his clerk's testi- 
mony of what these two infamous characters 
once told him; and upon the simple fact 
that the money with which the ship was 
bought passed through his hands as the mon- 
ey of a foreigner— in such a case, on an in- 
dictment where that exact kind of evidence 
is almost certain to come forth, no matter 
what the truth may be, then, in such a case, 
the jury should look at facts, as much more 
likely evidence of truth than oral testimony. 
I mean of course than such oral testimony. 
Had Marsden died, to whom would this ship 
have belonged? Living or dead, what evi- 
dence had Rivero of ownership against Mars- 
den, or against anybody? This is not the 
way in which merchants— Spanish slave mer- 
chants—deal, and is irresistible to show a 
lie, ex post facto. Marsden is said to have 
had no property. One witness believes so; 
knowing little about him. What evidence 
is there that Rivero had property either? 
Who is Rivero? He was no merchant. He 
was one of the captains of this voyage. 
Where did his property come from? Con- 
cede that he put money in point of fact into 
Machado's hands, and had the semblance of 
property. Marsden, as apparent owner of 
the vessel, had much better semblance of 
property. Who put the money into Rivero's 
hands? Let them show that. Was it Amer- 
ican or was it Spanish capital? Let them 
show that. Rivero was a mere figure in the 
case; and used because he was a Spanish 
figure. How was Marsden paid? Let that 
be shown. Did he receive commissions? Or 
had he an interest as part-owner in the voy- 
age? If he was a mere agent he received 
some compensation in money. Has an at- 
tempt been made to show that he received 
anything in that way? The inference is ir- 
resistible that if not owner by original pur- 
chase, he was paid by an interest of some 
kind in the voyage; and that the vessel in 
part was navigated in his behalf. That is 
enough. It is a matter of no importance 
how small may have been the interest which 
Marsden, or Machado, or any other American 
citizen may have had in the vessel; if one 
farthing, it is sufllcient, because it is a part 
of an interest in the vessel. If from all the 
circumstances of the case as brought before 
us, as to the parol and paper title and the 
circumstances under which the vessel sailed, 
we should believe that any person belonging 
to this Nation had an interest in the vessel, 
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we are relieved from all difficulty, so far as 
the point of jurisdiction is concerned. Nor 
does it matter whether that interest he a le- 
gal or equitable one, whether it appear upon 
the face of the paper title, or has been cov- 
ered up in fraud, to be inferred from the cir- 
cumstances of the transaction, with the view 
of avoiding the responsibilities imposed by 
congress on those engaged in this unnatural 
and wicked traffic. If any person was so 
prominent in the management of the busi- 
ness connected with this vessel as to lead 
one to suppose that he owned it wholly or in 
part, it is enough for the purposes of this 
cause, even though his interest may have 
been attempted to be covered up and secret- 
ed, so that he might screen himself behind 
the responsibility which rested on the shoul- 
ders of all those engaged, and which now 
rests upon the shoulders of this unfortunate 
defendant, a fact which may be proved di- 
rectly or indirectly, or which may be in- 
ferred from all the circumstances surround- 
ing the transaction, just as we would infer 
any other conclusion to which our minds 
may be led upon a subject of fact involved 
in any cause. And all that is said in regard 
to the question of ownership, is applicable 
to the other question raised by the act of 
congress, whether— the ownership being for- 
eign—the vessel was navigated for or in be- 
half of a citizen of the United States. 

Then finally, supposing the Spaniard, Ri- 
vero, was owner, and that the vessel was not 
navigated in any way in behalf of any citi- 
zen of the United States, was the prisoner a 
citizen? The term citizen is capable of more 
meanings than one. Darnaud has renounced 
his country: he hails from here as a citizen. 
He is captain of a vessel registered as Amer- 
ican; wh?ch under our laws presupposes cit- 
izenship in him. He has, no doubt, sworn 
that he was a citizen. The notary public cer- 
tifies him as such: His domicile is here: 
Letters of naturalization are not necessary 
to convert a foreigner into a citizen in all 
meanings of the term. In the well, known 
case of Martin Koszta, our government in- 
terposed and protected as its subject and citi- 
zen, against European monarchs, a man who 
had merely declared an intention of becoming 
a citizen. The word citizen has therefore 
other meanings than the one which it has un- 
der our naturalization laws. A man may be 
a citizen who is neither born here nor natural- 
ized. The court will instruct you on this sub- 
ject But when a man enjoys peculiar priv- 
ileges of citizenship, and renouncing in fact- 
much better than renouncing in form— his 
own country, adopts another as his home, it 
seems but natural that he should be deemed 
a citizen of that other, so far at least as to 
make him amenable to its laws, when they 
punish its "citizens" who engage in a traffic 
denounced by the voice of nearly every Chris- 
tian nation of the earth. 

C. Guillou and R. P. Kane having replied, 
the charge of the court— Judge GRIER, who 
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had been present during most of the trial, 
being now absent— was thus delivered by— 

KANE, District Judge. The thirty-nine 
counts of this indictment are included in two 
general propositions. The first, that the ac- 
cused, being one of the ship's company, of a 
vessel which was at the time owned or em- 
ployed by a citizen or citizens of the United 
States, did receive or did detain on board 
one or more negroes, with intent to make 
slaves of them; or that he did aid and abet 
others in doing so. The second, that the ac- 
cused did some one or more of the acts, which 
are charged and as I have recited them, on 
board of a vessel; no matter by whom own- 
ed or employed; he being a citizen of the 
United States. 

The first class, regarding his own national 
character as of no consequence; but making 
the character of the vessel, the national own- 
ership of the vessel, the national character of 
the owners of the vessel, an indispensable 
criterion; the second, disregarding the na- 
tionality of the owners. and employers, but 
fixing itself upon the national character of 
the captain, or member "of the ship's com- 
pany, represented by the defendant. 

I have to say to you, in the first place, that 
every one of the elements of the charge, as I 
have recited them before you, must be proved 
by the United States before they can claim a 
verdict of guilty. That is to say: the United 
States must prove, that this accused pris- 
oner was one of the ship's company of a ves- 
sel, which was at the time owned or em- 
ployed by a citizen or citizens of the United 
States, and that he then and there received 
and detained on board one or more negroes 
with intent to make slaves of them; or did 
aid and abet others in doing so. Or else, the 
United States must satisfy you, that the de- 
fendant, being himself a citizen of the United 
States, did one or the other of these acts on 
board a vessel, without regard to her owner- 
ship, upon the high seas. 

Among the elements which alternatively 
constitute the crime, is the citizenship of the 
accused, or that of the ship's owner. It is 
not merely a question of jurisdiction in the 
view of the court, according to the ordinary 
use of the term. It is a question of the essen- 
tial elements of the crime. The offence is a 
statutory one. It not only describes the 
place where the offence may be committed, 
and the circumstances which shall go to make 
the offence, but it defines the persons who 
alone are capable of committing it And the 
statute is as inapplicable to other persons as 
it is to other places or to other acts. 

There is good reason for this, a reason suffi- 
ciently obvious. Every nation has absolute 
jurisdiction of crimes committed within its 
own territory; and may make whatever laws 
it chooses, declaring what acts shall be crimes 
if committed there. But no nation can legis- 
late for others. And as the high seas are the 
common territory of nations, those laws only 
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which all nations recognize are the laws of 
that common territory by which all men are 
hound. No state can any more legislate for 
the high seas, than a corporator can legis- 
late for the corporation of which he is a mem- 
ber, or an individual citizen for the county or 
state in which he lives. No nation can make 
or enforce special laws for the high seas, 
without infringing upom the rights of other 
nations. It was an effort on the part of Eng- 
land, like this, to declare what should be the 
law affecting neutrals, third persons, indi- 
viduals of other nations, which led to our war 
of 1SV2. It was an effort on the part of 
France, to prescribe what should be the 
muniments of title borne by American ves- 
sels on the high seas, which embroiled us in 
hostilities with that country in the early part 
of the present century. It was an attempt of 
the same sort, or in the same spirit, by Spain, 
by Denmark, and hy other foreign powers, 
which at different periods led to reclamations, 
stern and in the end successful, on the part 
of the American government, for the damage 
sustained by American citizens by reason of 
acts of unauthorized jurisdiction. 

In a word, no state can make a general 
law applicable to all upon the high seas. 
Where an act has been denounced as crime 
by the universal law of nations, where the 
evil to be guarded against is one which all 
mankind recognize as an evil, where the of- 
fence is one that all mankind concur in pun- 
ishing, we have an offence against the law 
of nations, which any nation may vindicate 
through the instrumentality of its courts. 
Thus the robber on the high seas, the mur- 
derer on the high seas, the ravisher on the 
high seas, pirates all of them, recognizing no 
allegiance to any country, because the very 
act violates their allegiance to all their fel- 
low men, if caught, may be punished by the 
first taker. And so too, if the nations of the 
so-called civilized world, who are fond of 
calling themselves the whole world, and of 
arrogating to themselves somewhat too read- 
ily all the rights that belong to the whole 
world, could for once unite in defining that 
some one act should be regarded as a crime 
by all, it may be that after such an agree- 
ment by all the world, the courts of any one 
nation might without reference to the nation- 
ality of the individual undertake to punish 
the offence he had committed. 

But so soon as we leave these crimes of 
universal recognition, the jurisdiction of a 
state over the acts of men upon the high seas 
becomes circumscribed. It is no longer an 
exponent of the law of individual or interna- 
tional morals. The owner of a farm cannot 
legislate for the highway, however conscien- 
tious or wise he may be. All the jurisdiction 
which any nation exerts, or can properly affect 
to exert upon the high seas, except as the rep- 
resentative, of the general sense of mankind, 
declared in the general law of nations, is 
founded on the control which every nation has 
over its own citizens, and their conduct wher- 
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ever they may be found, or over the acts of 
others who for the time have subjected them- 
selves to our jurisdiction by accepting the pro- 
tection of our flag. If you or myself, entitled 
to the protection of our country, and with 
our country pledged to defend us wherever 
we go, not having yet passed within the ter- 
ritory of a foreign sovereign, but being on the 
common highway of nations, violate the laws 
of our government, we may be punished for 
violating them. And if we, being citizens 
owning vessels under the American flag, en- 
titled, therefore, to protection as American 
vessels, engage others, whether foreigners or 
citizens, to be our voluntary associates in vio- 
lating the laws of our country, and they are 
caught violating them upon the common high- 
way of nations, they may be brought here 
and punished. 

But it is only in the two cases, where the in- 
dividual accused is himself a citizen, whose 
allegiance to his government continued while 
he was upon the common highway of nations, 
or where the property upon which the indi- 
vidual was found perpetrating a wrong was 
property recognized as American, owned by 
Americans, it is only in these two cases that 
the United States can make a law which 
would be binding upon all citizens or which 
could be enforced by courts of justice; and 
I do not hesitate to say, after something' of 
mature consideration, tnat if the congress of 
the United States, in its honorable zeal for 
the repression of a grievous crime against 
mankind, were to call upon courts of justice 
to extend the jurisdiction of the United States 
beyond the limits I have indicated, it would 
be the duty of courts of justice to decline the 
jurisdiction so conferred. It is for this rea- 
son, then, that our government, in denouncing 
guilt, and punishment against acts like those 
charged upon this prisoner, denounces acts 
done by American citizens and by persons 
sailing under the sanction and auspices of 
American citizens on vessels owned by Amer- 
ican citizens or in their employ. 

That the offence is called in our particular 
statute piracy, does not vary the legal position 
and consequences of the case. Piracy is es- 
sentially an offence against the universal law 
of the sea. It assumes that the individual 
has thrown off his allegiance to mankind. He 
is the enemy of all who meet him. The slave 
trade, however horrible it may be, is not with- 
in that category. It has been recognized as 
lawful for many centuries by all the nations 
of the world. It is only within a few years, 
within the memory perhaps of every one 
whom I am addressing on the jury, that the 
first declaration was made by national au- 
thority that it was a crime. And up to the 
present moment there are nations professing 
to be civilized, Christian nations, that have 
refused peremptorily to unite in so recognizing 
it. It is not, therefore, piracy— such a piracy, 
no matter whether so called in our acts of 
congress or not— not such a piracy as consti- 
tutes a man the enemy of his race, and con- 
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fers upon every court of justice in every land 
the right to try and punish him for his acts. 
It is no further unlawful in the estimation of 
-courts, it is no further unlawful in the estima- 
tion of jurors, considered as jurors, whatever 
it may be in the estimation of all of us as 
men and as Christians, than as it is distinctly 
declared by the laws of our own country to be 
prohibited to you and myself. 

The element, therefore, of citizenship in the 
description of the crime, on the part of the 
ship's owner and of the master or member of 
the ship's company, is an essential condition 
and element of the crime with which this pris- 
oner is charged; and it must be proved as 
such, or the accused cannot be convicted here. 

Having said this, 1 have nearly got through 
^vith the legal propositions that have a bear- 
ing upon the case. 1 come to the considera- 
tion of questions of fact— questions peculiarly 
for you to decide; and in regard to which* I 
desire to go no further than to gather together 
from my memory those portions of the evi- 
dence which hear upon particular points. 

First, then, was this vessel owned by an 
American citizen, or navigated for or in be- 
half of an American citizen or citizens, at the 
time of the acts charged in this indictment? 
In the first place she was American built, and 
her American character remained unchanged, 
of course, until in some way or other, she 
was divorced from it. , It remained un- 
changed, when Mr. Hollingsworth, acting on 
behalf of a company of gentlemen, but acting 
in his own name, purchased her, and took out 
her register in his own name— all those gen- 
tlemen being American citizens. She was 
.at that time a vessel owned by American citi- 
zens. Those citizens, through the instrumen- 
tality of Mr. Hollingsworth, sold her to Mars- 
den, for the time being of New York, and a 
citizen of the United States, who paid for her 
.and took title in his own name; whether as 
sole owner, or whether like Mr. Hollings- 
worth, owner with others, or whether as agent 
or representative of others/ without personal 
interest on his part, does not appear. 

It is to be lamented, and it may be a subject 
of lamentation not only among moralists, that 
the preliminaries of title which are prescribed 
"by our laws, and which exact the solemn oath 
of the party as to the nature of his title, the 
extent of it, and the number and names of 
his associates in the purchase, and that the 
consequent records of title to American ships, 
are so often irregular and erroneous. You 
have had a single instance of it, in the case of 
a gentleman of unimpeached honor in our 
commercial circles, who makes or rather signs 
at the custom house a formal oath, that he 
is the sole and exclusive owner of the vessel, 
when, in point of fact, it was altogether other- 
wise; when he was neither the sole nor exclu- 
sive owner, but only one of six or, seven or 
eight owners. 

The title, the paper title, as between the per- 
sons who have themselves taken part in its 
fabrication, may be regarded as conclusive 



against them; that is to say, that if you, sir, 
have executed a bill of sale in my favor, and 
permitted me to take the register in my name, 
you shall not be permitted to deny after- 
wards that you had sold the vessel; and if I 
accept from you a bill of sale, and go and take 
out the register, and hold it in possession, I 
shall not hereafter deny that you sold me the 
vessel. So far the register may with safety 
be received as evidence of the transaction. 
But to say that the execution of a bill of sale 
by you to me, the surrender of the register 
by you, and the issuing of a new register in 
my name, is to be given as evidence against 
our learned friends who have argued this case 
before us, who neither could have known nor 
prevented what we were doing, who had no 
opportunity of interfering with us, who, if 
they knew that the whole transaction was a 
spurious one, an imaginary sale, intended 
merely as a disguise, and had gone into the 
custom house to protest against it, would not 
have been even listened to; to say that they 
should be bound by what we had done, would 
be to say that their rights would be at the 
mercy of our discretion, integrity and honor. 

Still, the title, the apparent title, passed from 
Hollingsworth to Marsden, and it had some- 
thing more of strength than would properly 
attach to its paper character, inasmuch as 
Marsden paid his money before he took it. • 
And thus, at first glance, and till something 
was shown to the contrary, we should have 
reason to believe that he was the owner; and 
he being an American citizen, the vessel con- 
tinued the property of an American citizen, 
after passing into his hands. Had, then, the 
case rested here, it would have been proper 
for us to require some directness of proof from 
the parties who should undertake to deny the 
American ownership of the vessel. 

But the United States do not stop here. 
After showing the title of Marsden, they go 
on to show that the title, the paper title, the 
bill of sale title, the register title, passed after- 
wards to Gray. He, also, is alleged to be a 
citizen of the United States on the face of the 
papers. And thus the paper title, upon which, 
so far as it was worth anything, Marsden's 
ownership rested, passed altogether by the 
transfer of that same paper title to another 
man, described in like terms as a citizen of 
the United States. 

But it is asserted on the part of the United 
States, that although some one in the name 
of Gray went through all the formalities at 
the custom house in the authentication and 
record of the bill of sale and in procuring the 
register, yet that this Gray was never the 
owner at all; and in thus asserting that Gray 
was never the owner, the United States de- 
nounce the truth and eflicieney of that title to 
ownership which is disclosed by the papers 
of the custom house. 

Passing, then, outside of the paper title, 
the title according to the custom house, 
whose records have only conducted us into 
a difficulty from which they fail to relieve 
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us, how stands the fact of ownership? Who 
was it that did own this vessel? The de- 
fendant says Marsden never owned it, just 
as the United States say Gray never owned 
it; and both of the paper titles being thus 
impeached, we must seek for the real owner- 
ship in the other evidence that is before us. 
How stands that evidence? 

We had the cotemporary declarations of 
Marsden, that he bought the vessel and was 
fitting it out not for himself, but for a 
Spaniard named Riv.ero. We had also the 
declarations of Rivero, that Marsden had 
bought for him. We had the evidence of a 
witness called by the United States, Mr. 
Oaksrnith, that Marsden had no means of 
his own, wherewith to buy the vessel; and 
we have the evidence of Mr. Machado, and 
of his clerks, one of them, if not both, that 
the funds disbursed by Marsden in the pur- 
chase of this vessel belonged to Rivero. I 
am not aware that there is any other direct 
evidence going to show whose funds pux*- 
chased that vessel. 

If you are satisfied from what the wit- 
nesses have said here, that in truth and in 
fact Marsden was not a man of adequate 
means to purchase this vessel; that he 
bought the -vessel for a Spaniard, with funds 
obtained from that Spaniard; that Spaniard 
, declared that the vessel had been bought for 
him; that he accompanied and controlled 
Marsden while the vessel was getting fitted 
out, and directed his correspondent and 
banker to make advances to Marsden from 
time to time for the payment of bills, the 
court says to you, that in the absence of 
some proof to the contrary, you are called to 
believe that Marsden was not really the own- 
er of the vessel, but only the agent for the 
purchase. It is unnecessary for the court 
to say to you, conversant as some of you 
are with the everyday transactions of a 
business community, that the largest mer- 
cantile dealings are conducted and conclud- 
ed in the names of brokers and agents, 
without declaring the names of their prin- 
cipals; and that large funds are every day 
in the year put in the hands of agents to 
negotiate the purchase of ships and cargoes, 
without an indication that there are third 
parties interested in the purchase. 

On the other hand, to contradict these as- 
sertions you have the examination of books 
of account of Mr. Machado and of Marsden, 
the collation of entry with entry, and the 
argument ingeniously and very powerfully 
pressed by the district attorney, that the 
books show these stories to be false; that 
Marsden was really a man of adequate 
wealth; that Rivero never did buy the ves- 
sel; that the purchase was never made for 
him; that the funds which Marsden got 
from Machado were not Rivero's funds, but 
were Marsden's own, or Machado's own, or 
that at least they were not Kivero's. 

You are to judge then, gentlemen, upon all 
the evidence; I make no further comment 



upon it, so far as regards this point of the 
case; whether the funds and ownership in 
point of fact— not according to the paper ti- 
tle, for that paper title fixes it on Gray- 
but whether the ownership in point of fact 
was in Marsden, or Rivero, or Machado, or 
any body else. You are to say whether 
Marsden's disbursements were of his own 
funds; whether he was in whole or in part 
the real beneficial owner of this ship; or 
whether it was Rivero or some one else who- 
bought and owned her. If it was Rivero- 
for whom Marsden acted, whose funds he 
disbursed, for whom he bought and held, 
then this vessel was not a vessel belonging 
to an American citizen, or navigated for or 
on behalf of an American citizen. 

I feel the more confidence in putting this point 
to you strongly and clearly, because I see 
that were a different doctrine to be held by 
our courts, there would be scarcely any pro- 
tection whatever against the arts of slave 
traders. If the paper title, the formalities 
of the custom house, the record of the bill 
of sale, and the issuing of the register, indi- 
cated what was the ownership of the vessel* 
no one American, base enough to engage in 
the slave trade, would ever be found on 
board a vessel with an American register, 
or an American bill of sale. However 
American her ownership in fact, she would 
be sold to some Rivero, or some anonymous 
Portuguese; the Portuguese flag would be 
hoisted, and the American owner stepping 
on board would exult under the protecting 
fraud of an alien flag, and a fabricated bill 
of sale. 

I instruct you, gentlemen, that the law 
does not regard the semblance, but the fact- 
Was this vessel in truth, owned by Ameri- 
can citizens? If there was a mask, tear it 
off, and look at the reality. Did this vessel 
belong to the man who was on board, the 
Spanish captain as he was called, or did she 
belong to an American citizen? 

Passing then from this point, I come to the 
other category under which the different 
counts of the indictment arrange themselves; 
merely reminding you that unless you are 
satisfied beyond a reasonable doubt, that 
this vessel at the time belonged to an Ameri- 
can citizen in whole or in part, or was nav- 
igated for or on behalf of an American cit- 
izen, then all those counts of the indictment 
in which the charge is made, that the vessel 
was so owned, are not proved, and your ver- 
dict as to them must be not guilty. 

Of all the charges in this second class, it 
is an essential element, that the accused 
was a citizen of the United States at the 
time of the acts. You have heard some dis- 
cussion as to the meaning of this term, cit- 
izenship of the United States. It has a plain,, 
simple, everyday meaning; and that mean- 
ing you may safely take without a defini- 
tion. It is that unequivocal relation be- 
tween every American and his country 
which binds him to allegiance and pledges 
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to him protection,— that goes with him 
wherever he goes, stamping him a traitor 
if he be found in the ranks of an enemy, as 
a criminal if violating her laws; hut watch- 
ing over him, and covering him with the ! 
shield of her power, though he traverses the j 
sea under a stranger flag, or sojourns on a j 
foreign shore. It is not the citizenship of j 
domicile; the citizenship, if you may call it I 
so, of the man who comes to he a guest \ 
upon your shores, and who is entitled to I 
protection, just as the stranger becomes a 1 
member of your household when you invite j 
him to stay for the night That is not the j 
citizenship the act refers to; for that sub- ; 
jects to no liability whatever, beyond the 
territorial limits of the country in which the 
domicile is. Nor is it what some law books 
have called judicial citizenship; for that has 
no relation to a subject like this, but ap- 
plies only to the question whether the party 
can sue or be sued in the courts of the Unit- 
ed States, or whether their litigation must 
go over to the state courts. Nor, gentlemen 
of the jury, is it what some might call diplo- 
matic citizenship, for want of a better term; 
that grade of inchoate citizenship which may 
be claimed by one who has declared his in- 
tention to become a citizen hereafter; pros- 
pective in its allegiance, actual in its assert- 
ed rights; about which diplomatists have 
disputed somewhat, but which I believe our 
courts have not yet recognized; such is not 
the citizenship meant by the act of con- 
gress. It is citizenship, such as yours and 
mine— that citizenship which makes us con- 
stituent members of this country, and that 
binds us everywhere to obey its laws, be- 
cause it protects us everywhere. The right 
and the duty are inseparable. They begin 
and end together. 

How then stands the question as to this 
prisoner? In the first place, it appears that 
he was a Frenchman by birth and language. 
Such were his own declarations if you be- 
lieve the witnesses who have been examined 
before you. The declarations of a man after 
he is arrested for a crime, or when he is 
about to commit a crime, may be of very lit- 
tle value; and the man who, to prepare him- 
self for going on a slaving voyage, had taken 
care to announce to the world that he was 
not an American, would gain very little ad- 
vantage from his cautionary declarations. 
But if, at a time when he was not interested 
in disguising or denying his true national 
character, he had declared himself either a 
Frenchman or an American, having no object 
in falsifying the truth— not meditating the 
violation of a law which might subject him 
to punishment in case he were a citizen of 
one nation rather than of the other— if by 
common reputation, in the ordinary converse, 
of his fellowmen, his nationality was recog- 
nized as in accordance with his declarations- 
presenting thus the same sort of evidence of 
his national character that I have of yours, 
that you have of mine, that we both have of 



the gentlemen who surround us in this court- 
then surely his uncontradicted -declarations 
are entitled to some credit. Just as in a ques- 
tion of pedigree; we speak of parentage and 
birthplace, on the authority of generally ac- 
cepted opinion, which resolves itself at last 
into very little if anything else than the asser- 
tions of the party, or his household, or his 
neighbors. Seafaring men rarely travel with 
the family bible in their pockets. 

If then, it be true, that this man did some 
fourteen or fifteen years ago arrive here, a 
Frenchman, apparently unable to speak Eng- 
lish, that he did represent himself as born 
in France, that he did go "to a French board- 
ing house, that his associates were French, as 
this witness testified, that when he applied 
to one of them to get him a place on board 
a vessel, he was told it was useless for him 
to expect to get a place when he could not 
speak a word of English— having all this be- 
fore us, and uncontradicted, we are to take 
him to have been a Frenchman or a foreigner 
fourteen years ago. If so, when or how did 
he become an American citizen? When was 
it? Where -was it? We have had in the case 
of Mr. Machado, the proper proof by which 
the individual, foreigner -by birth, is shown to 
be an American citizen now. The produc- 
tion of his letters of naturalization, and proof 
of his identity with the party named in them. 
We have had no such proof in regard to this 
man. 

What then have we as a substitute? His 
assertion or admission that he had become 
one? Doubtful evidence, gentlemen, I may 
say to you. I should fear very much in a 
grave cause like this to determine upon the 
guilt of the prisoner, simply because he had 
said at a former time, that he was such a 
citizen as was amenable to our laws of the 
sea. I have seen too many of the oaths even* 
that pass through the custom house; I have 
seen too many good names signed to the pa- 
pers that were received in that onice as proofs 
of citizenship, and ownership, and identity of 
invoiced, with actual values, to be very an- 
xious to begin the game of punishing capital- 
ly for a misrepresentation of fact at the cus- 
tom house. Yet if a man has gravely assert- 
ed that he was an American citizen, still 
more if he swore that he was an American 
citizen, he cannot complain if we so far vin- 
dicate the principles of morality as to accept 
his oath for truth, until he gives us some 
better reason for believing that he lied. But 
in this case, did this, defendant ever assert or 
admit that he was an American citizen? That 
he never carried a protection as an American 
citizen, as the district attorney has very truly 
observed, matters little; for very few Ameri- 
can citizens carry protections now, and I trust 
the time may be very distant when they shall 
again be thought necessary. 

But it is argued, that the custom house pa- 
pers declare or rather assume the citizenship- 
of this prisoner. If so, they would be of val- 
ue just so far as he had been party to them, or 
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had recognized their correctness; and no fur- 
ther. Look then through all these documents, 
and say whether you find in them any asser- 
tion or recognition by the prisoner, of his 
being an American citizen. So far as I re- 
member them, those papers from the custom 
house contained no proof at all as to the citi- 
zenship of the accused. In fact, the oath 
which the act of congress had required to be 
made, and which would have decided the 
question of his citizenship, so far as a custom 
house oath can attest anything, that oath pre- 
scribed by the act of congress, was for some 
years before this transaction, pretermitted as 
•obsolete by the custom house at New York; 
and thus it happens there is no such oath tak- 
*>n by this accused, by which you can test the 
question whether he claimed to be a citizen 
or not. Then you have the crew list. So far 
as I remember that instrument, it is certified 
by a notary public that he received sufficient 
proof of the American character of the vessel, 
.and of the crew named in the list itself. I 
may say to you gentlemen, that this certifi- 
cate of that notary public, that he received 
sufficient proof, and his oath superadded to 
the instrument that he received such proof, 
-are of little avail to the prosecution. It is 
this court, which has to judge of the legal 
relevancy of the proof; you are to judge of 
its sufficiency. But that crew list upon ex- 
amining it, unless my recollection deceives 
me, does not contain any name by which it is 
alleged this prisoner has passed himself. 
There is, therefore, no admission, even sup- 
posing that he himself had made oath to the 
accuracy of the crew list, the oath being as to 
the American character of the vessel, and of 
the crew named in it. All these, however, 
like the other facts and circumstances which 
have been presented to you by the United 
States, are for you to consider of. 

I have gone over two of the points; there 
is a third. If you are satisfied that the ves- 
sel belonged in whole or in part to American 
citizens, or that the prisoner was an Ameri- 
can citizen; if you are satisfied that this pris- 
oner was engaged on board as one of the 
ship's company, no matter whether as mas- 
ter or as mate, or as interpreter, or as doctor, 
if he was engaged on board in the prosecu- 
tion of these acts, there remains still a point 
you are to be satisfied upon, of the intent on 
his part to reduce these people to slavery. 
I do not mean that it is a question whether : 
this was really a slaving voyage or not; it ! 
seems to have been settled all around that it , 
was a slaving voyage; but the character of 
the prisoner's intent as to the individuals who 
were on board is an essential topic of consid- 
eration by the jury. The seamen who ship- 
ped for the island of San Thomas, as prob- 
ably supposing they were going to St. Thom- 
as, in the West Indies, and who found out 
they were going to a little island on the coast 
of Africa, after they were on the high seas, 
bound to obedience by the maritime code, and 
exposed to peril and outrage if they refused; 



such seamen cannot be said to have sailed 
with the intent to make or sell slaves. 

We had a ease of piracy before this court 
some years ago, which was presided over by 
my Brother GEIER, during the whole trial, 
; and in which he made the charge. Theevidence 
I in some respects, not in a great many, but in 
| some respects resembled that which lias been 
j before you. And I feel, that I shall do well 
to close the remarks I have to make upon this 
case by quoting some of the language of my 
1 eminent colleague. I adopt it entirely as my 
, own; but I know that I shall secure for my 
| own opinion greater weight by a reference to 
j his. He said as follows: 
j "The United States can assume jurisdiction 
j and a right to punish this offence committed 
j on the high seas, only in consequence of the 
I allegiance or citizenship of the offender, or be- 
1 cause the act was done on board or by the 
crew or ship's company of a ship or vessel 
owned in whole or in part or navigated for 
or in behalf of a citizen or citizens of the 
United States. Hence it lies at the very 
foundation of this case, that the prosecution 
establish to your satisfaction the fact, either 
that the defendant is a citizen and owing al- 
legiance to the United States and bound by 
her laws: or that not being such, the ship 
or vessel was owned in part or in whole by 
citizens. That the vessel assumed an Ameri- 
can character abroad, is in evidence, that she 
was sent by the consul to an American port, 
that at Rio she applied to the American con- 
sul and held herself forth to the world as 
American; this affords a strong presumption 
of her American character, her national char- 
acter. But it is not a necessary consequence 
therefrom that her owners were American cit- 
izens. Denizens or resident foreigners might 
have owned her. But then again, she sailed 
from New London as an American vessel. 
The testimony affords a strong probability 
that she was owned by Americans;— and as 
the testimony is wholly for your considera- 
tion, the court will not say that it is insuffi- 
cient, if it be satisfactory to your minds. 

"But the court think it their duty to ob- 
serve, in a case of such awful and solemn 
consequences to the defendant, that the jury 
should be cautious how they deal with mere 
probabilities. What hindered the government 
from sending to New London, and bringing 
here the register, and the very owners them- 
selves, to establish this fact beyond a doiibt? 
Have they a right to call on you to convict 
on doubtful or probable testimony, when they 
had it in their power to have removed the 
doubt and furnished certainty instead of prob- 
ability? Without wishing to interfere with 
your prerogative as to the facts, I venture to 
say that you would not be unreasonable if 
you required it at their hands." 

In a word, gentlemen, I ask you to take the 
spirit of these remarks, and apply them to 
this case. When the United States call upon 
a jury to give a verdict of guilty, they are 
bound to prove the defendant's guilt of the 
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charge set forth in the indictment. Not. of 
course, by direct, irrefragable evidence— such 
evidence, where intent is an element of the 
crime, is rarely if ever possible— but by evi- 
dence which may satisfy the judgment and 
conscience beyond a reasonable doubt You 
will not convict because you suspect; on the 
other baud, you will not refuse to convict, 
because you have doubts of legal policy, or 
sympathies that are to be shocked by a cap- 
ital execution. You will answer upon the 
evidence before you, just as you would in a 
case that called for your cautious because 
responsible action, in the concerns of daily 
life, fearlessly, honestly, as men who have 
sworn to do justly between him and the 
state. 

Mr. Vandyke asked the court to charge, that 
if the jury believe Marsden exercised the or- 
dinary, usual acts of ownership in the fitting 
out of this vessel, these acts of his, being 
part of the res gestae should be taken into 
consideration in determining the question 
whether the vessel was navigated for or on 
his account. 

KANE, District Judge. They are so no 
doubt Yet these *acts on his part may be 
colored and explained by attendant circum- 
stances. If Air. Marsden acted as owner of 
this vessel in purchasing her, paying for her, 
repairing her, fitting her for sea, bargaining 
and paying for her ship's stores, procuring 
her pilot, all these are acts of ownership, and 
would certainly show that if he was not the 
owner, she was at least navigated on his be- 
half. But then if in direct connection with 
these acts of his, and running alongside of 
them, it be proved as fact, that the funds 
which he was using were the funds of a 
third person not a citizen, that he had no 
funds of his own, that he spoke of himself as 
a mere broker or agent, and was recognized 
as such by the banker who put him in funds, 
and by the third person whose funds they 
were; then, if all these be deemed true and 
not merely devices to disguise the truth, they 
would establish the fact of ownership in an- 
other, just as in a different aspect, they would 
be proof he was the owner of the vessel. 

Verdict, not guilty. 

Incidental Points. 

In the course of this trial, the following 
points, aside from the main case, occurred 
and were decided: 

First Point 

After the prisoner had pleaded not guilty, 
and a jury had been called, one of the jurors 
who was in delicate health, stated to the 
court, that certainly he would be unable to 
go through the cause without an attack of 
illness. The prisoner having exhausted his 
twenty challenges, the court, stating that it 
had no power to discharge a juror after he 
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was once sworn, unless by conseut of par- 
ties, suggested to the counsel that in view 
of the great inconvenience likely to arise, the 
record by consent might be so far falsified as 
to strike out the juror's name, and so as not 
to show that he had ever been called or 
sworn at all; and that the defendant should 
have the privilege of another challenge. That 
in this way both parties would be estopped 
from alleging the irregularity as matter of 
error. Being so recommended by the court, 
this course was agreed to by the counsel on 
both sides. 

Second Point. 

When the prosecution had opened its case, 
and being about to go on with its evidence, 
had sworn a witness, the prisoner's counsel 
asked the court to instruct the witness and 
the other witnesses generally, before any of 
them were examined, and with a view to their 
own protection, that they were not bound to- 
make any statements criminating themselves. 

GRIER, Circuit Justice. We cannot do this. 
It would put it in the power of a witness by 
a mental reservation to tell only what he- 
pleased, and to be the judge of what would 
criminate him, and the crimination might be 
moral, political or criminal. The court will 
interfere when necessary. 

Third Point 

To prove the reputed American character 
of the vessel on which the piracy alleged in 
the principal ease was charged to have been 
committed, and the public declaration of her 
ownership by a citizen of the United States- 
such character and ownership being essential 
facts to sustain the indictment— the prosecu- 
tion offered in evidence the vessel's originaL 
registry at the custom house in New York; 
promising to follow this proof up with other 
evidence of ownership. This registry, as is- 
generally known, is made under an act of 
congress (Act of December 31, 1792 [1 Stat. 
287]), declaring what vessels shall be "de- 
nominated and deemed vessels of the United 
States, entitled to the benefits and privileges 
appertaining to such vessels." It prescribes 
that before the registry can be made, the 
owners or one of them must swear or afiiriu 
that according to the best of his or their 
knowledge and belief, the vessel is owned 
wholly or in part by a citizen of the United 
States. 

Objection being made by Mr. Guillou and 
Mr. Kane, who relied on U. S. v. Brune [Caso 
No. 14,677], that case was distinguished by 
Mr. Vandyke, district attorney, for the Unit- 
ed States, from this, because there the evi- 
dence was neither preceded nor to be followed 
up by any other evidence. It was the only 
evidence the prosecution relied on; and 
though offered as prima facie, was in truth 
relied on as conclusive. Here we shall follow 
the matter up by direct evidence of actual 
ownership. We wish to prove the history of 
this vessel from her build to the present daj\ 
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and these papers are offered as part of the 
history of the vessel, and as part of the rec- 
ord and title of the vessel. What they are 
worth will be hereafter a question. As part 
of the paper title of the vessel, and as show- 
ing through whose hands she has passed, and 
in whose hands she now is. they are at least 
competent. 

GRIER, Circuit Justice. You can prove 
that these are the original custom house 
papers; and they may go to the jury as part 
of the case generally, and to show under what 
public character the vessel appeared and act- 
ed. What they are worth in law as evidence 
of actual ownership by a citizen of the United 
States, is matter to be considered hereafter. 

Fourth Point. 

The custom house registry of ownership of 
the vessel, which was now in evidence, be- 
ing found to be in the name of one Gray, 
who on those books thus appeared to be 
owner, and the prosecution alleging that the 
name of Gray was a simulated one, which 
had been fraudulently assumed by some 
person in order to get the apparent owner- 
ship out of Marsden, a former registered, 
and still the real owner— the prosecution in 
order to prove the fraud, and that the name 
was thus simulated, now offered to prove by 
an expert that two different signatures on 
the registry, to wit, the signature to a bond, 
a crew bond, and a manifest which purport- 
ed to be made, one by one person, and one 
by another, were in fact made by the same 
person under different names. But the pros- 
ecution had not proved, nor was it admitted 
by the defence, who had made either signa- 
ture. The question put to the expert was, 
"Look at the signatures to the bond, to the 
crew bond, and to the manifest, and say 
whether they are, to the best of your knowl- 
edge and belief, by the same person?" 

Mr. Guillou objected to the question. Un- 
less you have an acknowledged signature, or 
one proved by one who saw it signed, for 
comparison, you cannot bring in the evi- 
dence of a mere expert. 

Mr. Vandyke. That is true in the case of 
a forgery. I know that there must then be 
a test paper by which the other signatures 
are to be proved. But I wish to show that 
the same man, whoever he be, signed the 
manifest, the oath, the crew bond and the 
register bond; that they are all signed by 
one and the same person. If I offered this 
testimony for the purpose of showing that a 
certain A. B. signed those papers, then it 
would be necessary for me to have an ad- 
mitted signature of A. B., in order to prove 
that he did sign them; my object now is 
only to prove the fact that the signatures on 
all the papers are by the same person. 

Mr. Guillou, in reply. In a capital case 
any doubtful or dangerous evidence ought 



to be wholly excluded. It does not do to let 
evidence in to the jury, expecting that an 
antidote will come from the charge of the 
court. An effect in a criminal case is pro- 
duced by the mere admission of evidence, 
and the charge cannot destroy this effect. 
! How uncertain is the evidence of an expert 
on a question of this kind! If you would 
bring every expert from Maine to Louisiana, 
you would find one half of them would de- 
cide directly contrary to this witness on the 
stand. Nor has the counsel on the other 
side any right to open so wide a field for 
controversy; he is able to produce any num- 
ber of witnesses he may want on the sub- 
ject, but the defendant who is a stranger 
here and a foreigner, has not the same 
means to do so. 

GRIER, Circuit Justice. If the evidence 
were offered to prove that the prisoner had 
made both these signatures, it would be in- 
competent unless you had first an acknowl- 
edged or proven signature of the prisoner as 
a datum for a standard of comparison. Per- 
haps, indeed, it is only in cases of forgery 
where there is a similitude of handwriting, 
that such evidence is admitted at all. But 
here Mr. Vandyke is trying to prove exter- 
nal facts unconnected with the defendant. 
He has to show that the defendant did cer- 
tain acts, that he went to Africa. He has 
not only to do that, but he must show more 
—he must show the national character of 
this vessel, her history, and a hundred other 
matters; and then her name painted on her 
stern. So, also, he gives the public register 
connected with her, showing the public 
character the vessel acted under. He then 
shows that a man by the name of Marsden 
is connected with her, and is the owner; 
that he paid her bills and fitted her out to 
go upon this voyage; that he had a bill of 
sale to her, and that he is a citizen; that 
under suspicious circumstances, there was a 
transfer made to a separate party, who, he 
alleges, is a man of straw— nobody at all— 
and in order to prove it so, wants to show 
that the signature of the captain and that 
of this party appear to be the same, done 
by the same hand. Now if that be a fact, 
would there not be some evidence in the case 
. to show that it is so? He has put himself up- 
on showing that this man is not the true 
owner; that there is a bill of sale made to 
him which is a mere sham; that it is made 
to nobody, and this is legitimate evidence in 
the case; not that it fixes this man as 
Darnaud, but that the transfer upon the 
record shows upon its face these two signa- 
tures were done by the same hand. Wheth- 
er the signatures appear to be done by the 
same hand, that, I think, is a question you 
can put to an expert. Though the testimony 
is of rather a dangerous character, and not 
much to be relied on. 
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Case No. 14,919. | 

UNITED STATES v. DARTON. 

[6 McLean, 46.] * 

Circuit Court D. Michigan. June Term, 1853. 

Illegal Gutting of Timber— Proof — Istext — 
Reasonable Doubt— Mistakf. 

1. Under the act of 1831 [4 Stat. 472]. for the 
punishment of offenses in cutting and removing 
timber from the United States lands, the rule 
of proof is fixed by the statute. The govern- 
ment must prove the cutting on the lands speci- 
fied: the defendant may rebut the same, by 
showing circumstances of ignorance as to the 
section lines or mistake. 

[Cited in U. S. v. Murphy, 32 Fed. 383.] 

2. The proof must correspond with the charge 
—cutting oak is not cutting pine timber. 

3. The proof of the act places the burden of 
explanation on the defendant. From an unlaw- 
ful act an unlawful intent will be inferred. 

4. A reasonable doubt is that which relates 
either to the character or the force of the testi- 
mony, and not a mere conjecture. 

[This was an indictment against Peter 
Darton for cutting timber on public lands.] 

The District Attorney and Frazer & Hand, 
for the United States. 

Gray & Van Annan, for defendant. 

Before WILKINS, District Judge. 

The defendant was tried on an indictment 
charging him with removing and cutting tim- 
ber on government lands. The testimony 
showed that his father owned a mill seat 
and various tracts of land, in the vicinage 
of the lands described in the indictment; that 
he resided at the mill, as the agent of his 
father, who lived in Chicago, and was un- 
der instructions to avoid cutting on the gov- 
ernment lands; that a number of trees were 
•cut by mistake across the lines, which were 
subsequently ascertained by actual survey, 
the defendant accompanying the surveyor, 
and showing the corner posts; and when he 
ascertained that he had cut over his lines, 
he wrote to his father, and caused the quar- 
ter section on which the timber was cut to 
be entered at the land-office, the certificate 
of which was given in evidence. It was con- 
tended on the part of the government: 1st. 
That circumstances showing ignorance and 
mistake, if believed by the jury, constituted 
no defense. 2d. That a subsequent entry of 
the iands was no defense. 

OTTARO-TS OF THE COURT. The prisoner 
at the bar, Peter Darton, whose true deliv- 
erance between him and the United States, 
you are obligated by your solemn oaths 
to make, according to the evidence given you 
In court, is charged' with timber cutting and 
timber removing on and from the lands of 
the United States. The particular offense is 
created by, and defined and described in, 
the statutes of the United States. The act 
of March 2, 1831, by its second section, con- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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stitutes three general classes of offenses, 
with their respective accessorial subdivi- 
sions. The court will enumerate them in 
their order, that you may be better enabled 
to understand the particular offense now 
under consideration. The first is— The cut- 
ting and removing naval timber, specifically 
named red cedar and lire oak, on lands spe- 
cially selected and reserved by the govern- 
ment, or aiding in such acts, or wantonly de- 
stroying on such lands, such naval timber. 
By a previous enactment of congress, of 
the first of March, 1817 [3 Stat. 347], en- 
titled "An act," making reservation of cer- 
tain public lands "to supply timber for naval 
purposes," it was made the duty of the sec- 
retary of the navy, under the direction, of 
the president of the United States, to cause 
such vacant and unappropriated public 
lands, as produced the live oak and red ce- 
dar timbers, to be explored, and to select 
such tracts as, according to his judgment, 
were necessary to furnish the navy of the 
United States, a sufficient supply of naval 
timber. It was then declared an offense, 
punishable by fine and imprisonment, for 
any person to cut any timber on such re- 
served tracts, without authority to do so by 
order of a competent officer. At the same 
time it was declared criminal to cut, or re- 
move or be employed in removing, the naval 
timber specified, with intent to dispose of 
the same for transportation, from the same 
description of the public lands. Such, with 
other measures of a penal character, and 
with the avowed design of preserving a sup- 
ply of timber for the United States navy, 
were the salutary provisions of the statute 
of 1817. But the government was the pro- 
prietor of other lands, on which grew other 
timber, valuable in a great degree for other 
purposes than ship building. Much of these 
lands were surveyed by and under national 
authority, and by various statutory enact- 
ments were opened to settlements, and offer- 
ed at a fixed price, which could neither be 
augmented nor lessened by demand. 

The policy of these statutes was two-fold: 
—1st The speedy settlement of the public 
domain; and thereby converting the wilder- 
ness into a garden, and by the acquisition 
of a revenue from the public sales. In fur- 
therance of -both objects, it was desirable, 
that the lands should be so far protected 
from spoliation, as to encourage immigration, 
and induce settlement and sale. Moreover, 
it was discovered that the protection afford- 
ed by the act of 1817, was not sufficiently 
extensive as to naval timber growing else- 
where, than on the reservations; and the 
public lands in the north and south-west, be- 
ing repeatedly stripped of valuable house 
timber, by lawless trespassers, the national 
legislature was moved to amend and enlarge 
the provisions of the act of 1817, by those of 
1831, embracing other lands, than the re- 
served lands, naval timber on other lands, 
and other timber than naval timber on the 
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unreserved public lands of the United States. 
Thus originated the other two classes as 
designated in the 1st section of the last act, 
—namely: 2d. The offense of cutting naval 
timber on other lands, &c. 3d. The offense 
of cutting or removing, &c, other timber 
than naval timber on other lands than naval 
lands, with the intent to export, dispose of, 
use, or employ the same in any manner 
whatsoever, other than for the use of the 
navy of the United States. This last, com- 
prehends the charges set forth in this indict- 
ment, which contains four counts. The 1st 
is for cutting 3,000 pine trees, at township 
12, north of range 17 west, and township 12, 
north of range 16 west, on section 13 of 
township 12, north of range 17 west, and 
on section 13 of township 12, north of range 
16 west, in the county of Oceana and state 
of Michigan. The second count, is for aid- 
ing and assisting in the trespass specified 
in the first. The 3d, is for removing 5,000 
timber logs from the premises described, and 
Avith the intent stated. And the 4th count, 
is for aiding in the last act described, or be- 
ing employed in the same. To these charges, 
the defendant has plead not guilty—denying 
the cutting and the removing in every form 
and shape, in which the same is charged. 
Before any application of the law to the 
facts of this case— the court will briefly de- 
tain your attention on two prominent propo- 
sitions involved: 1st What must be proved 
by the government, in order to sustain the 
prosecution. 2d. What must be proved by 
the defendant, in case the government has 
made a case to warrant a conviction, as mat- 
ter of complete exculpation. What must be 
proved by the government? The rule of 
proof is fixed by the statute. The offense is 
cutting or removing timber from government 
lands, with the evil intent described. The 
fact then, must be fully established by con- 
clusive proof, that timber of the kind de- 
scribed was cut by the defendant, or by his 
procurement: and that the same was cut on 
the township, and section, and range, spe- 
cially set forth. Cutting other timber, than 
that charged, will not suffice. If pine trees, 
or pine logs are charged, proof of oak or 
hickory will not do. And so also, if the 
cutting is on other lands, the proof will not 
do. The defendant must be acquitted. 

But, gentlemen, if the specific act of cut- 
ting or removing is proved, the guilty— the 
unlawful— intent will be presumed. From an 
unlawful act an unlawful intent Avill be in- 
ferred. The statute declares the act crim- 
inal. Proof of the commission of the act, 
raises the presumption of a guilty knowledge 
and a guilty intention. If poison be given, 
the malicious intent will be inferred, and 
need not be proved. But this presumption 
may be rebutted, by the evidence of circum- 
stances, showing a lawful intention. This 
applies to all crimes. To felony and to mis- 
demeanor. An evil intent is an essential in- 
gredient of every crime. And the statute 



does not contemplate the punishment of the 
innocent. An unlawful act with a lawful 
intention, is not criminal. 

With this view, the law declares one intent 
which exculpates in express terms, viz.; the 
intent to appropriate the timber cut to the 
use of the navy of the United States. Never- 
theless this does not exclude a defense 
based upon circumstances, clearly showing 
that no trespass was designed by the defend- 
ant. Understand this— the government must 
prove two prominent facts. The cutting, aud 
the premises where cut. If such proof cor- 
responds with the allegations of the indict- 
ment, and there is no explanatory proof re- 
butting an unlawful intention, your verdict 
must be guilty. But otherwise, after such 
proof on the part of the government, if the 
defendant clearly shows that a mistake was 
committed by the defendant himself, or, by 
the hands under his direction, in regard to 
the lines of survey, if proof be furnished, 
satisfactory to the jury, that the defendant 
owned timber lands in the vicinage, or, was 
the agent of the owner, and that the section 
corners and quarter posts, as designative of 
the public survey, were such, that a mistake 
might be committed, as to the lines sepa- 
rating the private entry, from the unsold 
lands, and that the trespass charged was 
thus committed, without the design of cut- 
ting on the government lands. If such be 
the conclusive character of the defendant's 
evidence, the inference of a guilty intention 
is removed, and an acquittal is his right un- 
der the benign provisions of the criminal 
law. For it is a blessed and an unquestion- 
able truth— a maxim not to be controverted 
—that the government of the United States 
seeks not the conviction or punishment of an 
innocent man. Conviction, not recovery, is 
the important word; punishment, not recom- 
pense, the great object sought by the prose- 
cution. Damages are recoverable by civil 
action. Reparation for injury, relief, and 
not a penalty. 

Now, the United States, as a great laud 
proprietor, is not inhibited the usual civil 
remedy allowed to and provided for all, for 
any loss or injury sustained. The courts of 
justice are opened to the civil actions of the 
government as to those of an individual. But 
there is a vast difference in the rule of judg- 
ment between the civil action and the crim- 
inal verdict. In the former, the proof of the 
injury and its extent, calls justly for the ren- 
dition of appropriate damages; and the plea 
of ignoiance or mistake, or an innocent in- 
tention, availeth not The injury is done, the 
ignorant trespasser must repair the loss. So 
with the government. Its landed dominion 
is under the protection of the general law, 
independent of the statute of 1S31. The ac- 
tion of trespass is an action to which the 
government may resort, and under which it 
may recover damages to the full extent of the 
injury sustained. And, a conviction and pun- 
ishment of a defendant, for a trespass, un- 
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der the act of 1831, would not protect under 
a civil action for the injury sustained. Nei- 
ther would a judgment, on the latter remedy, 
be a sufficient plea of defense under the in- 
dictment. Wherefore, then, exclude from 
consideration in this species of criminal prose- 
cution, the proof which negates an unlawful 
intention, or shows a clear mistake, or such 
ignorance as establishes beyond all doubt an 
intention other than that of cutting or re- 
moving the government timber? 

The court, then, has no hesitation in giv- 
ing you this instruction: That if you believe, 
from the evidence given you in court, that the 
defendant cut timber on the lands in ques- 
tion, through a misapprehension at the time 
as to the lines which separated the govern- 
ment lands from those of his father, whose 
agent he was, and that he then acted under 
a mistake, believing that the premises where 
the timber was cut, were those of his father, 
and not the public lands, your duty is to 
acquit. What, then, has been proved upon 
this issue? This is for your exclusive de- 
liberation. It is your province, your sole 
province, to settle what facts have been 
proved. The court cannot, with judicial pro- 
priety, interfere with you in the discharge 
of this duty. Your opinion as to the facts, 
is that which must compose your verdict. 
The opinion of the judge is not your opinion, 
and should not be made the foundation of 
your opinion. And, furthermore, your ver- 
dict is the opinion of each and every one of 
you. Such is the peculiar and emphatic in- 
junction of a juror's oath. Your conscience 
cannot repose with ease either upon what 
your fellow-juror or the judge may think, as 
to the facts, no more than the judge can 
safely rely, at all times, upon the doctrines 
urged by able, learned and upright counsel. 
The inquiry, then, comes back to yourselves 
—what has been proved? Much difficulty, 
honestly felt by jurors in endeavoring to 
bring their minds into accord, arises from 
their omission to ascertain, in the first place, 
the facts upon which they are all agreed. 
On retiring, it is usually propounded, Is the 
party guilty, or is he not guilty?— a question of 
a general character, including a response to 
many particulars which together make up 
guilt; but upon which a vote is taken, with- 
out any antecedent settlement of material 
facts. Whereas, if these are in the first place 
made the subject of careful deliberation, 
comparison and determination, no incon- 
venient protraction or disagreement would, in 
many cases, occur. It is your duty to ex- 
amine, and weigh, and sift the testimony. It 
is your duty so to inquire, as to be ready to 
give a reason to your own consciences of the 
faith that is in you. You cannot jump satis- 
factorily at conclusions in so important a 
matter as a verdict in a criminal case. En- 
quire, then, in your own minds, now, even 
now, what facts are conceded, or what are 
proved, and what are the subject of con- 
flict? Did the defendant cut pine trees on 
25KED.OAS. — £9 



the government land specified? Is this so, 
there is no contest about the title to the 
premises. They are the government lands 
acquired from the Indians, by the treaty of 
Washington. 

There is no contest about the ownership 
and occupancy of the lands in the immedi- 
ate vicinage. The father of the defendant 
was their owner, and of a mill seat for the 
manufacture of lumber, on an adjoining sec- 
tion. There is no contest about the residence 
of the defendant, and the relation he bore to 
the management of the mill and the lands. 
He was his father's servant, clothed with a 
special power, and under direction to cut no 
timber from the government lands. There 
is no question as to the roads leading to and 
from the mill, and the purpose for which 
those roads were used — bringing timber to the 
mills. There is no question but what timber, 
to a great extent, was cut by some persons 
on sections 13 and 18. There is no question 
but what the 40 acre lots on S. W. quarter 
of section 18, and N. E. quarter of section 13, 
were used for the purpose of supplying the 
mill; and that the timber cut by the defend- 
ant's direction, was not only cut upon these 
40 acres, but also across the lines, and on the 
lands of the government adjacent 

Reaching this point, then, you have got to 
the remaining inquiry, mainly affecting the 
guilt or innocence of the defendant: Was 
this cutting done by him, and the hands un- 
der him, under a' mistake, and a well-ground- 
ed ignorance of the lines which separated 
his father's land from that of the govern- 
ment? The principal witness for the govern- 
ment is Mr. Bean, who visited, observed and 
surveyed the premises, by direction of the 
government agent, entrusted with the care 
of the government timber in this district 
The defendant showed him the quarter post 
on the township line, or section line, and ac- 
companied him the whole day in running the 
section lines. No controversy in relation ta 
. these facts, and none, of course, in relation 
to what, the witness observed, that much tim- 
ber appeared to be cut on parts of sections 13 
and 18. During this survey, the defendant 
admitted that he had cut some of the timber, 
but claimed the proprietory intercession of 
the witness, because he had shown him the 
post, and aided him in ascertaining the lines. 
Such is the alleged admission of the defend- 
ant, and its force and extent rests upon the 
credit you give to the witness, by whom it is 
established, and all that defendant said at 
the time must be taken together as one* and 
an entire admission. There is, in addition to 
the charge of cutting, a count for the re- 
moval. If the defendant admitted he cut the 
timber, and you are satisfied that he had the 
management of the mill, and that the timber 
was removed to the mill, his admission will 
cover both charges. 

In every criminal accusation reasonable 
doubt should materially sway the mind, in 
favor of the accused. This principle is of 
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higher origin than human laws. It should 
govern in social life. It must control in ju- 
dicial tribunals. Wherefore condemn— if the 
mind hesitates as to guilt? But the sugges- 
tion of merciful conjecture, is not the reason- 
able doubt, contemplated by the law. The 
doubt of the juror, consistent with his rea- 
son, is that which relates either to the char- 
acter or the force of the testimony. The test 
is, is or is not such a fact fully proved? If 
yea, are the witnesses by which it is estab- 
lished, worthy -of belief? If yea, all doubt 
vanishes, and there remains no basis on 
which the reason can rest. Sometimes a wit- 
ness may be unimpeached as to general char- 
acter, and may be uncontradicted either by 
others, or be perfectly consistent in his state- 
ment; and yet, from his deportment on the 
witness' s~and, render himself unworthy of 
credit. A hesitating or confused manner, or 
a studied narrative of which a jury may 
judge from all that accompanies the delivery 
of the testimony, will justly cast a shade of 
doubt upon it all. Of this, however, the jury 
alone, unaided either by the court or the coun- 
sel, must decide for themselves. And cer- 
tainly where two witnesses contradict each 
other as to a particular fact, and one exhib- 
its a frank and unbiased manner; and the 
other is confused, hesitating, and evidently 
biassed, — the reliance of the jury can with 
more safety be given to the first, while they 
reject entirely the last. It is another matter 
altogether, where discrepancies are fairly es- 
tablished in the narrative of the witness. 
"Where he states in his examination in chief, 
a fact, which he contradicts in his cross- 
examination; or where he conceals the whole 
of a matter, which is afterwards extracted 
by cross-interrogation, such discrepancy, or 
such conduct, if clearly apparent to the jury, 
should lead to the rejection of the testimony. 

The jury found a verdict of guilty; and the 
court sentenced the defendant to one day's im- 
prisonment, and fifty dollars fine. 
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[Nowhere reported; opinion not now accessi- 
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UNITED STATES v. DAVENPORT. 

[Deady, 264.] i 

District Court, D. Oregon. May 17, 1867. 

Indictment— Vekdict — Counts— Discharge op 
Joky. 

1. An indictment, in which there is a joinder 
of offences or offenders, so far as the jury are 
concerned, is to be considered as a several one 
as to each of such offences or offenders. 

2. "When an indictment contains two or more 
counts upon distinct offences or upon different 

i [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



statements of the same offence, the jury may 
find a verdict of guilty or not guilty upon any or 
all of such counts, and if there is any count upon 
which they are not agreed, they may be dischar- 
ged without giving a verdict thereon; and such 
count will stand for re-trial. 
[Cited iP Ex parte Hibbs, 26 Fed. 427.] 

[This was an indictment against Isaac A. 
Davenport, for perjury.] 

Joseph N. Dolph, for plaintiff. 
William W. Page, for defendant 

DEADY, District Judge. The defendant 
in this action was indicted for the crime of 
perjury, committed in swearing to his in- 
come returns for the years 1864 and 1865 
respectively. The indictment contained two 
counts— the first upon the affidavit to the re- 
turn for 1S64, and the second upon the affi- 
davit to that of 1865. Upon the trial the 
jury returned a verdict of "not guilty" as to 
the first count, and then and there stated 
to the court that they were unable to agree 
as to the second one. The court received 
the verdict and discharged the jury. 

The defendant now moves for judgment of 
acquittal generally upon this verdict, and 
that he be discharged. No direct authority 
is cited in support of the motion, but counsel 
for defendant claim that a verdict of not 
guilty upon one count in an indictment, is 
in legal effect, equivalent to a verdict of not 
guilty upon all the counts therein. In sup- 
port of this position the case at bar is liken- 
ed to one where the jury convict on some 
counts and are silent as to others. In such 
cases it is said that the weight of modern 
authority is, that the verdict is equivalent 
to not guilty as to the counts concerning 
which the jury are silent. But the author- 
ities are not uniform on this point, and the 
rule appears to have been "that if distinct 
offences are charged in separate counts of 
the same indictment, the verdict must ex- 
pressly find the defendant either guilty or 
not guilty upon each count, or no judgment 
can be rendered." 2 Lead. Cr. Cas. 503. But 
in the case under consideration the jury are 
not silent as to the other counts, but state 
expressly, that as to such count they can- 
not agree to a verdict either way. The case 
of Campbell v. State, 9 Yerg. 333, is cited 
and relied upon by counsel for defendant. 
But there is no analogy between that case 
and this. There the indictment contained 
three counts. The crime charged was the 
larceny of a bank note. The jury found the 
defendant guilty as to the second count, and 
not guilty as to the first and second ones. 
On motion of the defendant, the verdict was 
set aside and a new trial granted. Whether 
the order of the court setting the whole ver- 
dict aside, went beyond the motion of the 
defendant, does not appear. On the second 
trial, the defendant was found not guilty as 
to the first and second counts, and guilty as 
to the third one. Judgment was given ac- 
cordingly. On review, the court held, that 
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the defendant having been found not guilty 
as to the third count on the first trial, could 
not be tried on that count again, and re- 
versed the judgment. All that this case de- 
cides is, that a verdict in favor of a de- 
fendant cannot be set aside, even upon his 
own motion, and that if it is, and he is sub- 
sequently convicted on the same count upon 
which the verdict set aside was found, it is 
erroneous. In Morris v. State, 1 Blackf. 37, 
the defendant being found guilty on one 
count of an indictment, and not guilty as to 
the other, moved for a new trial. The mo- 
tion being allowed, the whole verdict was 
set aside and the defendant put upon trial 
on both counts. 

The defendant, Davenport, is charged with 
two distinct offences. Being "of the same 
class" they are properly joined in the same 
indictment 10 Stat 162. The jury have 
found a verdict upon one count— as to one 
offence— and disagreed as to the other. It 
is believed that no authority can be found 
for holding such a verdict to be equivalent 
to an acquittal on both counts. There can 
be no pretence that justice to the defendant 
requires that it should. The general rule 
seems to be, that for all the purposes of a 
verdict, an indictment, in which there is a 
joinder of offences or offenders, is to be con- 
sidered as a several and separate one, as to 
each of such offences or offenders. The ju- 
ry may therefore find a verdict of guilty or 
not guilty as to some, and no verdict as to 
others, because they cannot agree thereon. 
In Com. v. Wood, 12 Mass. 313, two persons 
were jointly indicted and tried for larceny. 
The jury came into court and suggested that 
they had agreed upon a verdict as to one 
of the defendants, but were unable to agree 
as to the other. Objection was made by the 
attorney general, to receiving a verdict un- 
less upon the whole matter. But the court 
polled the jury, and they answered that they 
found Wood not guilty, but could not agree 
as to the other. The verdict was received 
and Wood discharged, but as to the other 
defendant the indictment was continued for 
re-trial. In that case there was a joinder 
of offenders, while here there is a joinder of 
offences. But in my judgment this differ- 
ence in the facts makes no difference in the 
principle. The analogy between the two 
cases is complete. In the note to Camp- 
bell's Case, 2 Dead. Cr. Cas. 502, the subject 
of separate counts in an indictment is discuss- 
ed. It is there maintained, that the sepa- 
rate counts in an indictment are to be treat- 
ed as separate indictments, whether they 
are upon distinct offences in fact, or upon 
-different statements in the same offence. 
Speaking of an indictment containing two 
counts, the note says: "The jury may be 
discharged from the consideration of a count 
upon which they are not agreed, returning a 
verdict only upon the other." This rule ap- 
pears both just and practical, and it meets 
this case exactly. The defendant has been 
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tried for two similar offences. The jury 
have found him not guilty as to one, but 
as to the other they were unable to agree. 
To have refused to receive this verdict would 
have been unjust to the defendant who was 
thereby acquitted of one of the charges, but 
to receive it and then treat it as a verdict 
of not guilty as to both counts, would be 
equally unjust to the prosecution. 

As to the second count there is no verdict. 
The jury were unable to agree concerning 
the guilt or innocence of the defendant as 
to the crime therein charged. The indict- 
ment as to this count stands for trial as if 
a jury had never been impaneled in the ac- 
tion. 

Judgment for defendant upon the first 
count of the indictment, and motion denied 
as to second one. 



Case No. 14,931. 

UNITED STATES ex rel. DE LOYNE v. 
DAVIDSON. 

[1 Biss. 433; i 2 Chi. Leg. News, 385.] 

Circuit Court, N. D. Illinois. Jan., 1864. 

Marshal's Bond— Citizenhsip— Federal Juris 
diction — Parties. 

1. The United States courts have jurisdiction 
in all cases of marshal's bonds, irrespective of 
the citizenship of the parties, and this jurisdic- 
tion rests on the ground that within the mean- 
ing of the constitution they are cases under the 
laws of the United States. 

[Cited in Pierson v. Philips, 36 Fed. 837.] 

2. Although the courts had no authority to 
maintain actions in this class of cases, until con- 
gress exercised the power to give jurisdiction, 
the act'of April 10th, 1806 [2 Stat. 372], having 
provided for suits on marshal's bonds, this juris- 
diction is established. 

[See Adler v. Newcomb, Case No. 83.] 

3. Under this act it is optional with the in- 
jured party to bring the suit on the bond in his 
own name, or in the name of the United States, 
and the United States is not substantially a 
party to the record. 

[Cited in Hagood v. BIythe, 37 Fed. 251.] 

Motion to dismiss a suit upon a marshal's 
bond, on the ground that the court has no 
jurisdiction, the allegations in the declara- 
tion concerning the citizenship of the parties 
not bringing the case within the 12th section 
of the judiciary act [1 Stat. 79]. 

C. A. Gregory, for plaintiff. 
William C. Goudy, for defendant. 

DRUMMOND, District Judge. This is a 
suit on the bond of J. W. Davidson, formerly 
marshal of this district, and his sureties, in 
the name of the United States, for the bene- 
fit of George De Loyne, whose interest alone 
is affected. It is averred in the declaration 
that De Loyne is a citizen of the state of 
Illinois, and also that Davidson and his co- 
defendants are citizens of the same state. 

i [Reported by Josiah H. Bissell, Esq , and 
here reprinted by permission.] 
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This is a question of great nicety, and I 
have come to the conclusion that the action 
can be maintained. I will state, very briefly, 
the grounds of my opinion. I assume that 
the party really in interest here is the person 
for whose use the suit is brought; that he 
is to all intents and purposes the plaintiff 
in the suit. By the terms of the judiciary 
act of 17S9 the marshal, before he enters 
upon the duties of his office, must give bonds 
in the sum of twenty thousand dollars for 
the faithful performance of his duties, with 
securities satisfactory to the judge. The 
original act makes no provision as to suit up- 
on the bond. The act of 1806 makes such 
provision. • 

It is necessary to advert to the language 
of the constitution as to the power existing 
in courts of the United States to maintain 
actions. The second section of the third ar- 
ticle of the constitution declares: "The ju- 
dicial power shall extend to all cases in law 
and equity arising under the constitution, 
the laws of the United States and treaties 
made, or which shall be made under their 
authority." The language of the constitution 
is that judicial power extends, among other 
cases, to cases arising in law and equity un- 
der the laws of the United States. 

It has been maintained with a good deal 
of force that this was a self executing pro- 
vision; that when the courts of the United 
States were established by act of congress, 
this provision of the constitution operated 
directly to vest jurisdiction in courts of the 
United States. That has not been the con- 
struction which has been given to this sec- 
tion of the constitution, but the construction 
has been that it was necessary that there 
should be an act of congress to vest in the 
courts authority to maintain actions in a 
particular case, and that, unless congress 
did give jurisdiction, no jurisdiction actually 
existed; accordingly, congress has, from 
time to time, vested in the courts of the 
United States jurisdiction in this class of 
cases, as it is a dormant power that springs 
into life only by virtue of an act of congress. 

The law of April 10th, 1806 (2 Stat 372), 
provides that "the bond heretofore given, 
or which may hereafter be given, by the 
marshal of any district, for the faithful per- 
formance of the duties of his office, shall be 
filed and recorded in the office of the clerk 
of the district court, or circuit court, sitting 
within the district for which such marshal 
shall have been appointed." The second sec- 
tion provides that "it shall be lawful, in case 
of the breach of the condition of any such 
bond, for any person, persons, or body politic, 
thereby injured, to constitute a suit upon such 
bond, in the name and for the sole use of 
such party, and, thereupon to recover such 
damages as shall be legally assessed, with 
costs of suit, for which execution may issue 
for such party in due form; and, in case 
such party shall fail to recover in the suit, 
judgment shall be rendered and execution 



may issue for costs in favor of the defendant 
or defendants, against the party who shall 
have instituted the suit, and the United 
States shall in no case be liable for the 
same." 

This court has held in cases which have 
been formerly considered, that this was, to 
all intents and purposes, a suit for the sole 
use and in the name of the party whose in- 
terest is affected— in this particular case for 
the sole use and in the name of George De 
Uoyne; and that it was competent to use, 
nominally, the name of the United States iu 
instituting the action. It is not compulsory 
to institute the suit in the name of the per- 
son who has been damnified, without the 
name of the United States— but that the com- 
mon law right still exists to use the name 
of the United States for the use of the party. 

It is impossible to avoid the conclusion, 
enforced in the several decisions, that the 
United States are not substantially the par- 
ties upon this record. In the case of McNutt 
v. Bland, 2 How. [43 U. S.] 9, the supreme 
court of the United States held that McNutt 
was not, within the meaning of the law of 
congress, the party upon the record. But 
that was a suit upon a sheriff's bond given 
to the governor of Mississippi, and the party 
really on the record was the party who was 
damnified, and for whose benefit the suit was 
brought. The court maintained the jurisdic- 
tion. This being so, it would follow that, 
in this case, the United States are only 
nominally a party. 

, It resolves itself into this: Whether it was 
the intention of congress, by the second sec- 
tion of the act of 1806, to vest in the courts 
of the United States jurisdiction where suits 
were brought on marshals* bonds, on the 
ground that within the meaning of the lan- 
guage of the constitution, it is a case under 
the laws of the United States. It is clear 
that the laws of the United States determine 
absolutely as to the responsibility of the 
marshal and his securities. I have come to 
the conclusion that .t was the intention of 
this act of congress to vest jurisdiction in the 
United States courts in all cases of marshals' 
bonds, irrespective of the citizenship of the 
parties. It will be observed congress does 
not use the language it sometimes uses— that 
suit may be instituted on such bond in any 
court having jurisdiction of the same, state 
or national, but the language is "to institute 
the suit upon such bond in the name and for 
the sole use of the party." Is it presumable 
that congress, in using this language, in- 
tended to apply it to the courts of the states? 
Is it not, on the contrary, a natural presump- 
tion that it was to apply to the courts of the 
United States over which they had supreme 
control? Was congress speaking of state 
courts, where it declared that judgment snail 
be rendered and execution may issue for 
such party in due form? Was it not intend- 
ed to apply to courts of the United States? 
I think it was, and that congress was giving 
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directions to the courts of tlie United States, 
and that it was the intention of this act 
of congress to vest in United States courts 
jurisdiction in this class of cases. 

The third section strengthens this view of 
the case. It provides that "the said bonds 
shall after any judgment or judgments ren- 
dered thereon, remain as a security for the 
benefit of any person, persons, or body politic 
injured by breach of the condition of the 
same until the whole penalty shall have been 
recovered, and the proceedings shall be al- 
ways in the same manner and as hereinbe- 
fore directed." Then comes in the declara- 
tion in relation to the limitation of actions. 

This is the conclusion I have arrived at on 
this subject. The argument from inconven- 
ience is very strong in favor of this construc- 
tion of the act of 1806. If it was the inten- 
tion of the act of congress that suit could 
be brought in the state courts only, on these 
bonds, it is easy to see it would give rise to 
conflicts of jurisdiction and questions as to 
the right of priority of claims. It is true 
that the language might have been more pre- 
cise and distinct. It might have specified 
the courts in which suits were to be institut- 
ed; but it has not done so, and the only 
question is whether it was contemplated by 
the framers of this law that suits should be 
instituted in the courts of the United States. 
I think that is a fair inference from the va- 
rious provisions of the act. 

The motion will be overruled. 



Case No. 14,983. 

UNITED STATES v. DAVIDSON et al. 

[4 Cranch, C. C. 576.J i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Criminal Law— Joint Indictment— Trial- 
Witness. 

Upon a joint indictment against two, for as- 
sault and battery, it is not a matter of right 
that they should be tried separately, at their re- 
quest; and neither can he examined as a wit- 
ness for the other unless there be no evidence 
against one; in which case the jury may acquit 
him, and then he may be examined for the other 
defendant. 

Indictment [against Lewis G. Davidson 
and I. W. Stratton] for assault and battery 
on a negro, a servant at Fuller's Hotel. 

Mr. Brent, for defendants, asked that they 
might be tried separately, as he wished to 
examine each as a witness for the other. 

THE COURT said that it was perhaps in 
the discretion of the court to allow it, but 
that the defendants could not claim it as a 
matter of right; and that neither can be ex- 
amined as a witness for the other unless it 
should appear that there was no evidence 
against one; in which case the jury may 
acquit him, and then he may be examined 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 
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for the other; but if there be any evidence 
against him he cannot be examined. 1 Chit 
Cr. Law, 626, 627. 



Case 2STo. 14,983. 

UNITED STATES v. DAVIS. 

[6 Blatchf. 464.] i 

Circuit Court, S. D. New York. June 18, 1869. 

District Attohnet — Directions from Attorney 

General— Trial — Removal of Prisoner 

during Trial— New Trial. 

1. Whether the attorney general has power to 
give a direction to a district attorney, in respect 
to his official action in regard to an indictment 
found by a grand jury, and presented by such 
grand jury to the court, for its action thereon, 
quere. 

2. Such a direction, if given, is for the district 
attorney alcne, and does not control the court. 

3. Where the court refused to allow a pris- 
oner, indicted for perjury, to read, in opposition 
to the motion of the district attorney to proceed 
with the trial of the indictment against him, a 
letter from the attorney general to the district 
attorney, directing the latter to allow the prison- 
er an opportunity to place himself beyond the 
jurisdiction of the court, and also refused to al- 
low the prisoner to show that he had not been af- 
forded such opportunity, and the trial was pro- 
ceeded with, and the prisoner was convicted: 
Held, on a motion in arrest of judgment and for 
a new trial, that no error was committed. 

4. Where a prisoner, indicted for perjury, was 
put upon his trial, and was present, with his 
counsel, during the empanelling of the jury, and 
during a portion of the opening of the case to the 
jury by the district attorney, and was then re- 
moved from the court-room, by order of the court, 
to an adjoining room, with liberty of access for 
his counsel, because he persisted in interrupting 
the district attorney, in a loud voice, although 
admonished by the court to refrain, and the 
opening by the district attorney proceeded and 
was concluded during the prisoner's absence, and 
the prisoner was present during the rest of the 
trial, and was convicted: Rela y on a motion in 
arrest of judgment and for a new trial, that no 
error was committed. 

[Cited in Gore v. State (Ark.) 12 S. W. 565. 
Cited in brief in Sahlinger v. People, 102 111. 
243. Cited in Shular v. State, 105 Ind. 
300, 4 N. E. 870; State v. Hope (Mo.) 13 S. 
W. 494.3 

This was a motion [by George B. Davis] in 
arrest of judgment, and for a new trial. 

BENEDICT, District Judge. The defend-- 
ant, who was indicted for having committed 
perjury in an affidavit made to procure the 
arrest of Joshua P. Bailey, collector of in- 
ternal revenue, having been found guilty by 
the jury, now moves in arrest of judgment, 
and for a new trial. 

The first position taken on his behalf is, that 
the court erred in granting the motion of the 
district attorney to put the defendant upon 
his trial, and in refusing to allow the defend- 
ant to read, in opposition to that motion, the 
directions of Attorney General Evarts, con- 
tained in a letter dated February 11th, 1869. 

i [Reported by Hon. Samuel Blatchfordi Dis- 
trict Judge, and here reprinted by permission.] 
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addressed to Jlr. Courtney, then district attor- 
ney, and to show that the defendant had not 
been afforded such an opportunity to leave the 
country as the attorney general had, in such 
letter, directed he should have. This ruling, 
it is insisted, was erroneous, and it is claimed 
that the court was bound judicially to rec- 
ognize the instructions of the attorney gen- 
eral, and, consequently, not^to put the defend- 
ant on trial. I see no reason to doubt the cor- 
rectness of the ruling complained of. If the 
attorney general has power to give any di- 
rections whatever to a district attorney, in 
respect to his official action, in regard to in- 
dictments found by a grand jury, and present- 
ed by such grand jury to the court, for its ac- 
tion thereon, and if, assuming that the attor- 
ney general has that power, such a direction 
as that claimed to have been given by the 
attorney general in regard to this defendant, 
can be said to be fairly within its scope, it is 
certain that such a direction is for the dis- 
trict attorney alone, and that it does not con- 
trol the court. The court is not bound to con- 
strue or consider the official communications 
made to the district attorney. That responsi- 
bility belongs to the district attorney him- 
self, who must act upon his own views ot 
their validity and effect, and who, alone, is 
known to the court as representing the United 
States in a criminal case. Accordingly, when 
the district attorney moves the trial of a crim- 
inal case, he is, in the absence of any sugges- 
tion of collusion, entitled to have his motion 
granted, unless legal reasons to the contrary 
be shown. Neither the wishes nor the in- 
structions of the attorney general furnish, of 
themselves, such reasons, nor do his com- 
munications to the district attorney afford 
evidence of the facts stated therein, upon 
which a court can render a decision; while the 
fact that the defendant was sought to be put 
upon his trial without having been afforded 
an opportunity to place himself beyond the 
jurisdiction of the court, although accom- 
panied with the further fact that instructions 
to give him such opportunity were issued by 
the attorney general, would not justify the 
court in denying the motion of the district at- 
torney to proceed with the trial. 

The next point urged in behalf of the de- 
fendant is, that he was not personally pres- 
ent during a portion of his trial. This point 
arises out of the following facts: The de- 
fendant was brought into court in custody, 
and was present, with his counsel, during the 
empanelling of the jury, and during a portion 
of the opening of the case by the district at- 
torney. During the opening, he commenced 
interrupting the district attorney, and persist- 
ed in denying his statements, in a loud voice, 
although admonished by the court to refrain 
from interrupting. The action of the prisoner 
continuing to be such as to make it impossible 
to proceed in the trial with due decorum, he 
was ordered to be removed from the court- 



room by the marshal, and to be detained in 
an adjoining room, with liberty of access for 
his counsel. The trial then proceeded, under 
the objection of the prisoner's counsel, so far 
as to conclude the opening. The trial was then 
postponed to the next day, when, the defend- 
ant having become composed, it was con- 
tinued and concluded without further disturb- 
ance. This statement seems sufficient to dis- 
pose of the point in question. The right of a 
prisoner to be present at his trial does not in- 
clude the right to prevent a trial by unseem- 
ly disturbance. The defendant had the oppor- 
tunity to be present at the whole of his trial. 
He was, in fact, present while the jury were 
being empanelled and the evidence was being 
introduced. He was absent during a part of 
the opening, only because of his own disor- 
derly conduct. It does not lie in his mouth 
to complain of the order which was made nec- 
essary by his own misconduct, and which he 
could at any time have terminated by signify- 
ing his willingness to avoid creating disturb- 
ance. 

In addition to the two positions I have thus 
noticed, several objections to the rulings of the 
court upon questions of evidence, and to a 
portion of the charge, have been taken, but 
none of them are tenable, and they do not ap- 
pear to be of sufficient importance or novelty 
to require a discussion here. 

The motion is, accordingly, denied. 



Case No. 14,924. 

UNITED STATES v. DAVIS. 

[4 Cranch, C. C. 333.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1833. 

Indictment — Assault and Battery — "Person 
Unknown. " 

Qusere, whether an indictment will lie for as- 
sault and battery upon "a person unknown," not 
"unknown to the jurors." 

Indictment [against William Davis] for as- 
sault and battery, "upon a person unknown," 
(not "to the jurors unknown,") 

Mr. Neale, for defendant, moved in arrest 
of judgment, that the indictment was too 
uncertain. 

THE COURT, however, overruled the mo- 
tion; CRANCH, Chief Judge, doubting, be- 
cause the only reason which can be admitted 
for not inserting the name of the person as- 
saulted, is, that the person was unknown to 
the jurors; which is not averred; for the per- 
son might be unknown to the attorney of the 
United States, who sent up the indictment, 
and might have been known to the jurors. 
The indictment might be true if the person 
assaulted was unknown by any person. 



i [Reported by Hon. "William Cranch, Chief 
Judge.] 
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Case Mb. 14,925. 

UNITED STATES v. DAVIS. 
[4 Cranch, C. O. 606.] * 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Witness— Mulatto Born t of White Womak. 

A mulatto born of a white woman, and not in 
a state of servitude by law, is a competent wit- 
ness for a white man. 

The defendant [Richard Davis] was indict- 
ed for an assault and battery with intent to 

kill one Shorter, a colored man. Upon 

the trial, a mulatto man named Collins, born 
of a white woman, and not in a state of 
servitude by law, was admitted by the court 
to testify for the defendant, who was a 
* white man. 

See Act Md. 1717, c. 13, § 2. 



Case No. 14,926. 

UNITED STATES v. DAVIS. 

[5 Cranch, C C. 622.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1839. 

Contempt— Return to Writ of Habeas Corpus 

—Slaves— Petition for Freedom— Security 
for Forthcoming of Petitioners. 

1 If the return to a writ of habeas corpus be 
evasive and insufficient, the party refusing to 
produce the bodies of the prisoners, if present in 
court, will be committed until he produce them, 
or be otherwise discharged. 

[Disapproved in Re Jackson, 15 Mi^- 430- 
441. Cited in Rivers v. Mitchell, 57 Iowa, 
196, 10 N. W. 628.3 

2. If, when produced, the prisoners appear to 
be held as slaves, and claim to be free, and hie 
their petitions for freedom,* the person claiming 
them as slaves will be required by the court to 
give security for their forthcoming to prosecute 
their claim for freedom; and if he fail to give 
such security, the court will order them to be 
taken into custody of the marshal for safe-keep- 
ing until their trial, or the further order of the 
court. 

Habeas corpus ad subjiciendum, (issued on 
the 14th of January, 1840,) directed to Thom- 
as N. Davis, commanding him to have before 
the court the bodies of Israel Brinkley, Eman- 
uel Price, and Maria Course, persons of color, 
with the cause of their detention*. The re- 
turn of the writ by Davis stated upon oath, 
that he purchased the three negroes public- 
ly, in the bar-room of Thomas Lloyd's tav- 
ern, in the city of Washington, as slaves for 
life, from one Joseph Woodall, on the 31st 
December, 1839, and took from him a bill of 
sale, warranting the title to the negroes, and 
that they were slaves for life, which bill of 
sale he produces as part of his return; that 
he paid for them the sum of $1,200, which he 
avers to be a reasonable price for them; that 
he had never any reason to doubt that they 
were slaves for life, as they were warranted 
to be. The undersigned avers that the said 



i [Reported by Hon. Williaai Cranch, Chief 
Judge.] 
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individuals were removed, as he believes, be- 
yond the District of Columbia, before the 
service of the said writs of habeas corpus, 
and before the undersigned heard of the ex- 
istence of such process; and that the said 
individuals are now beyond the control and 
out of the custody of the undersigned, and, 
as he believes, beyond the District of Colum- 
bia. A number of witnesses were sworn and 
examined, whose testimony tended to show 
that Davis had removed the negroes, because 
he suspected that they would apply for a 
writ of habeas corpus. 

Mr. Key, for the prisoners, contended that 
the answer was insufficient and evasive. It 
does not deny that the prisoners are in his 
power; or that he is unable to produce them. 
Mr. Key, therefore, moved the court for an 
attachment against him, and cited Rex v. 
Winton, 5 Term R. 89. The sending the 
prisoners away with intent to avoid the ex- 
pected process of this court, is of itself an 
obstruction of justice, and a contempt of 
court. 

Mr. Hoban, contra, contended, that the re- 
turn was a sufficient excuse for not bringing 
in the bodies of the prisoners, and cited Ex 
parte Stacy, 10 Johns. 328. 

THE COURT (THRUSTON, Circuit Judge, 
absent), after stating the writs of habeas cor- 
pus and return, made the following order: 
"The court, having examined and considered 
the return of the said Thomas N. Davis, to 
the writs of habeas corpus aforesaid, and hav- 
ing heard counsel thereupon do adjudge the 
said answer to be evasive and insufficient, 
and that the said Davis is bound to produce 
the bodies of the said negroes, mentioned in 
the said writs, before the court; and the said 
Davis being now present in court, and refus- 
ing to produce the said negroes, it is there- 
fore, this 16th day of January, 1840, ordered 
that the said Davis be committed to the cus- 
tody of the marshal, until he shall produce 
the said negroes, or be otherwise discharged 
in due course of law." 

On the 18th of January, 1S40, it was fur- 
ther ordered by THE COURT, that, "in case 
the said Emanuel Price and Maria Course 
shall be surrendered by the said Thomas N. 
Davis, or by any other person for him, to 
the marshal, he shall take the said negroes 
into his custody, subject to the further order 
of the court, and that he then discharge the 
said Davis from jail." 

The negro Israel Brinkley had run away, 
and had been taken up and lodged in jail in 
Baltimore. On the 20th of January, 1840, 
being the last day of the term, the said Davis 
having brought into court the negroes Eman- 
uel Price, and Maria Course, THE COURT 
made the following order: "Emanuel Price 
and Maria Course being in court, and having 
filed their petition for freedom against a cer- 
tain Thomas N. Davis, to March term next, 
and the said Davis being present in court, 
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and the court haying required the said Davis 
to enter into recognizance, in the sum of 
$1,000, that he would not remove the said 
negroes out of the jurisdiction of this court, 
until their right to freedom shall be tried, and 
a decision thereon had, and the said Davis 
having refused to give such recognizance; it 
is therefore ordered that the said negroes be 
committed to the marshal of this district for 
safe-keeping, until the further order of the 
court in the premises." See Laws Md. 1796, 
c. 67, and Id. c. 43, § 5. 

These negroes afterwards established their 
right to freedom, and were discharged; their 
jail fees being charged to the United States, 
and settled in the marshal's accounts. 
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Case No. 14,987, 

UNITED STATES v. DAVIS et al. 

[1 Deady, 294.] i 

Circuit Court, D. Oregon. Oct. 1, 1867. 

Postmaster— Action upon Bond— Counterclaim 
— Extra Allowance— Plea. 

1. In an action by the United States on a post- 
master's bond, the defendant may plead a coun- 
ter claim, if it appear from such plea that the 
items thereof have been duly presented to the 
proper department for allowance, and rejected. 

2. The act of June 22, 1854 (10 Stat. 293, 
^J9), authorizes the postmaster general in his 
discretion to make an extra allowance to post- 
masters for extra labor and expense in certain 
cases: Held, that no postmaster has a right to 
such allowance until it is made him bv the post- 
master general— and that the action of the lat- 
ter m the premises is final, and not subject to ju- 
dicial review. 

3. A plea of counter claim for certain extra 
services and expenses incurred by a postmaster 

1864 (13 Stat. 33o), should show that the office 
kept by the defendant was within the act au- 
thorizing an allowance on such accounts. 

«o"c£¥.Pi2 v l sion of the act of Jul y 1> 1864 
(13 Stat. 335, § 5), which enacts, that "the post- 
master general, shall allow to the postmaster 
a just and reasonable sum for the necessary cost 
m whole or in part of rent, fuel," etc., is in effect, 
permissive and not mandatory, and no postmas- 
ter has any legal right to such allowance until 
it is awarded him by the postmaster general. 

This action was brought by the United 
States against the defendant Herman W. 
Davis, and his sureties— Robert Pentland 
and James B. Stephens— in his official bond 
as deputy post-master at the city of Port- 
land, to recover certain moneys alleged to 
have been received and wrongfully detained 
by said Davis, while acting as such post- 
master. 

A. C. Gibbs, for plaintiff. 

W. T. Trimble, for defendants. 

DEADY, District Judge. The complaint 
alleges the making of the bond, and that be- 
tween November 1, 1861, and November 4, 
1865, Davis received as postmaster, the sum 

i [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



of $9,032.40, and accounted for $6,006.56 of " 
the same, leaving a balance due the United 
States of $3,025.84, for which it prays judg- 
ment against the defendants. 

The answer of the defendants substantial- 
ly admits the statement of the account as 
set forth in the complaint, and sets tip a 
counter claim amounting in the aggregate 
to $4,582.50. The first item in this counter 
claim is $307, for postoffiee stamps delivered 
to the successor of Davis. The rest of the 
items are for office rent, clerk hire, gas, fuel 
and stationery. The plaintiff demurs to the 
counter claim except the first item. This 
raises the question as to whether the de- 
fendant, Davis, was by law entitled to these 
allowances for these purposes. The answer 
avers that the items of the counter claim - 
have been duly presented to the proper de- 
partment for allowance and rejected. This 
being the case, if Davis was entitled as a 
matter of right to incur these expenses and 
pay them out of the proceeds of the ofiice, 
he is entitled to have them allowed in this 
action, notwithstanding the decision of the 
department. 

On the argument of the demurrer, the fol- 
lowing acts of congress have been cited by 
counsel for plaintiff, regulating the compen- 
sation and allowances of deputy postmas- 
ters, during the period Davis was in office. 
No other has been cited by counsel for the 
defendants, and I take it for .granted, with- 
out further examination, that these are all 
that exist, touching this subject. Act June 
22, 1854 (10 Stat. 293, 299); Act March 3, 
1863, §§ 5, 6 (10 Stat. 702); Act Julv 1, 1S64 
(13 Stat. 335); and Act March 3, 1865, § 3 
(13 Stat. 505). 

The act of 1854, regulated the compensa- 
tion and allowances of Davis, until the act 
of July 1, 1864, went into effect. This act 
gave deputy postmasters a certain commis- 
sion "on the postage collected at their re- 
spective offices in each quarter of the year." 
This act also authorizes the postmaster gen- 
eral to make certain allowances to postmas- 
ters at distributing and separating offices, 
for extra labor and necessary expenses in- 
curred by them in the discharge of these 
special duties of distributing and separating 
the mails. But the statute is not impera- 
tive and gives the postmaster general au- 
thority to make this allowance when in his 
judgment it is proper to do so. The stat- 
ute commits the matter to the discretion of 
the postmaster general, and the subordinate 
cannot claim the allowance as a matter of 
right In this case it appears from the an- 
swer, that the postmaster general has ex- 
ercised his authority— his discretion— and re- 
fused to make the allowance. When the de- 
fendant, Davis, entered upon the office at 
Portland, he virtually agreed to perform the 
duties of the position for the commission al- 
lowed by law, and such further allowances 
for extra labor and expenses as the post- 
master general in his discretion might deem 
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proper to allow him. It seems the postmas- 
ter general has not seen proper to make him 
any allowance. So far as this statute is 
concerned, this is the end of the case. The 
extra allowance was to depend upon the 
award of the postmaster general, and not of 
a court or jury. The defendant never could 
have any legal right to an allowance, until 
it was given him by the judgment of his 
superior officer, and that officer having di- 
rectly refused to make the allowance, I can- 
not see on what ground this counter claim 
can be sustained. 

But this is not all It does not appear 
from the answer that the office at Portland 
is or was, either a distributing or separating 
office. Even if the statute was absolute and 
gave these allowances as a matter of right, 
still the answer must show that the defend- 
ant was within its provisions — in other 
words that the office at Portland was a dis- 
tributing or separating office. As a matter 
of fact, it is not pretended that the defend- 
ant's office was a distributing office, while I 
suppose it was a separating office. Now the 
allowance which the postmaster general 
may make 'to a separating office, is a sum 
sufficient to compensate for "the extra labor 
necessary to a prompt and efficient perform- 
ance of the duties of separating and dis- 
patching the mails passing through his of- 
fice." The allowance is for the extra labor 
in separating and handling the mail bags 
and dispatching them to the various offices 
to which they are directed from the dis- 
tributing office. Nothing is to be allowed by 
this act to a separating office for gas, fuel, 
stationery or office rent. 

I find nothing in the act of March 3, 1863, 
which sustains the counter claim of the de- 
fendants. Section 5 requires the postmaster 
general to make an allowance for clerical 
service, when "by reason of the presence of 
a military or naval force near any postof- 
fice, unusual business accrues thereat." The 
answer does not bring the ease of the de- 
fendants within this provision. Section 6 
provides that "no postmaster shall hereafter, 
under any pretence whatever, have, or re- 
ceive, or retain for himself, in the aggregate, 
more than the amount of his salary." 
Whether this provision applies to such post- 
masters, commonly called deputy postmas- 
ters, as received a commission upon postage, 
rather than a fixed salary, I am not pre- 
pared to say. But it matters not so far as 
this case is concerned. 

By the act of July 1, 1864, the compensa- 
tion of postmasters was changed. They 
were divided into five classes, and to re- 
ceive salaries in proportion to the compen- 
sation received during the two prior years. 

Sections 5 and 6 of this act relate to al- 
lowances for expenses. The first of these 
two sections provides, 'That at the postof- 
fice of New York, and at offices of the first 
and second classes, the postmaster-general 
shall allow to the postmaster a just and rea- 



sonable sum for the necessary cost, in whole 
or in part, of rent, fuel, lights and clerks, to 
be adjusted upon a satisfactory exhibit of 
the facts. And at offices of the third, , 
fourth, and fifth classes, such expenses shall 
be paid by the postmaster, except as in the 
sixth section provided." Section 6 authori- 
zes the postmaster-general to designate dis- 
tributing and separating offices at the inter- 
section of mail routes, "and where any such 
office is of the third, fourth or fifth class of 
postoffices, he may make a reasonable al- 
lowance to such postmaster for the neces- 
sary cost, in whole or in part, of clerical 
services arising from such duties." 

To bring this case within either of these 
sections, I think the answer should contain 
averments, either that the office kept by 
Davis was of the first or second class, , or 
had been designated as a distributing or 
separating office. The court cannot presume* 
that the office at Portland came within ei- 
ther of these categories— it must be averred. 

But as this is a question of pleading rather 
than right, and may be avoided by amend- 
ment, if the facts will warrant, I will as- 
sume that the office at Portland, since July 
1, 1864, was of the first or second class, or 
that it had been designated as a separating 
office. It is admitted, I believe, by counsel, 
that it was never a distributing office. The 
first assumption would bring the case with- 
in the provision of section 5. The language 
of this section is peculiar— "the postmaster- 
general shall allow," etc. It might be said, 
that even where the language of the statute 
was imperative, and absolutely required the 
postmaster-general in a given case or con- 
tingency, to allow a postmaster certain ex- 
penses; yet, still,* until the allowance was 
made, the postmaster would have no legal 
right to the sum expended, which he could 
assert in a court in an action against him 
by the United States. Many reasons of pub- 
lic policy and convenience might be adduced 
in support of this construction of the stat- 
ute. But notwithstanding these considera- 
tions, I think the contrary conclusion would 
be more consonant with justice and correct 
legal principles. When the statute peremp- 
torily requires that the allowance be made, 
the officer makes the expenditure on the 
faith of the government, pledged as it were 
by the words of the statute, and in such 
ease, it seems to me the safer course to hold 
that such an expenditure constitutes a legal 
claim against the United States. 

But this imperative language "shall allow," 
is, I think, qualified by what follows— "in 
wholeorin part":— to "require" the postmaster- 
general to allow an expenditure "in whole or 
in part," is, in effect, equivalent to authoriz- 
ing him to allow it or not in his discretion. 
The amendment to this section contained in 
section 3 of the act of March 3, 1863, uses 
the phrase, "authorized to allow, at his dis- 
cretion." Taken in connection with what 
appears to have been the uniform policy of 
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congress in regard to the extra allowances 
to postmasters, namely, to enable the post- 
master-general to allow but not to enable 
the postmaster to demand as a legal right, 
I am satisfied the language of section 5 ought 
to be construed as permissive and not man- 
datory to the postmaster-general. As to sec- 
tion 6, the language is only permissive; "he 
may make a reasonable allowance.'* 

Section 3 of the act of March 3, 1865, is 
amendatory of section 5 of the act of July 1, 
1864. It enlarges the items of expenditure 
for which allowances may be made to post- 
masters, and includes offices of the third 
and fourth class as well as the first and 
third, but leaves it in the discretion of the 
postmaster-general whether any allowance 
shall be made or not. 

This disposes of the counter-claim of the 
defendant, so far as demurred to. The de- 
murrer is sustained. 



Case Mb. 14,928. 

UNITED STATES v. DAVIS. 

[15 Int. Rev. Rec. 10.] 

District Court, N. D. Mississippi. Dec. Term, 
1871. 

Violation op Internal Revenue Laws — Illicit 
Distillery — Indictment — Entry on Minutes. 

[1. If one is engaged in running a distillery up- 
on which the special tax has not been paid, it is 
immaterial whether he is the owner or has any 
interest in it, or whether he knows that the spe- 
cial tax has not been paid. If he is acting mere- 
ly as the agent of another, it is his duty to as- 
certain whether the law had been complied 
with.] < 

[2. It is no ground for arresting a verdict in 
Mississippi that the minutes of the court do not 
show that the grand jury returned into court 
the indictment indorsed and signed by the fore- 
man as a true bill, stating the name of the de- 
fendant and the offence with which he is char- 
ged. Under the Code of that state, the clerk is 
required to indorse on the indictment the word 
"Filed," with the date and his signature as clerk; 
but no entry is made showing the finding of the 
indictment unless the party be under arrest or 
on recognizance.] 

[This was an indictment against M. A. Da- 
vis upon the charge of keeping an illicit dis- 
tillery.] 

G. Wiley Wells, U. S. Atty. 
H. A. Barr and Samuel Ghoulson, for the 
defence. 

HILL, District Judge. The indictment 
against the defendant contains three counts, 
based upon the 44th, 7th, and 4th sections or 
the act of July 20, 1868 [15 Stat. 125]: (1) 
That the defendant, with one George Davis, 
carried on the business of a distiller without 
having paid the special tax therefor as re- 
quired by law, and with intent to defraud 
the United States of the tax on the spirits dis- 
tilled by him. (2) That the defendant and 
said George Davis carried on the business of 
distilling spiritous liquors without having giv- 
en the bond therefor, as required by law. (3) 



That the defendant and said George Davis 
did make mash, wort, and wash in a building 
other than a distillery duly authorized accord- 
ing to law. 

The testimony of the seizing officer was, 
that when he seized said distillery it was 
in operation and was under the management 
of the defendant, who then said that he was 
not the owner, but was employed to carry on 
the distillery by his brother George Davis, 
who was then in North Carolina. He found 
there was nothing about the distillery meet- 
ing the requirements of the law to constitute 
it a lawful distillery; that no special tax 
had been paid, or any bond given, nor was 
it insisted by defendant that any attempt had 
been made to comply with the law, or that it 
was in any way a legally authorized distil- 
lery. The defendant then proved by a wit- 
ness that George Davis said to defendant that 
he would pay him (the defendant) twenty dol- 
lars per month, and hire a colored man to 
work on his farm, if he would carry on his 
distillery for him; that he afterwards saw 
him at work in the distillery; said witness 
also proved that the distillery was situated on 
the land of the defendant, in a building that 
had been built for that purpose some years 
since. 

THE COURT (charging jury). The indict- 
ment charges the defendant, with one George 
Davis, who is not on trial, in three separate 
counts, for violations of the revenue laws of 
the United States. The first count charges 
that said parties carried on thfe business of 
distillers without having paid the special tax 
therefor, as required by law, and with intent 
to defraud the United States of the tax on the 
spirits distilled by them. The second count 
charges them with having carried on said 
business without having given the bond there- 
for, as required by law. The third count 
charges them with having made wort and 
wash in a building other than a legally au- 
thorized distillery. 

All men are presumed to be innocent until 
the contrary is shown by sufficient proof. 
That proof should satisfy your minds so that 
you can rest easy upon the conclusion of 
guilt, and if it does not so satisfy the mind, 
you should acquit the defendant. It is in- 
cumbent upon the United States to produce 
such proof, either by their own evidence, or 
it should arise out of the evidence of the de* 
fendant. 

To authorize a verdict of guilty under the 
first count, it is necessary that the proot 
should satisfy you, as already stated, that the 
defendant did carry on the business of a dis- 
tiller, either for himself, or for himself and 
another, or for another, without having paid 
the special tax as required by law, and with 
intent to defraud the United States of the 
revenue arising from the same. If you shall 
be satisfied that the business was so carried 
on, then it is incumbent upon the defendant 
to show that the special tax was paid; this 
being required of him, or of the owner; also f 
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that he was not the owner; it devolves upon 
the person charged, to show a compliance 
with the requirement of the law, and that not 
having been shown by the evidence, the pre- 
sumption of law is that it has not been aone. 
To carry on the business without having paid 
the special tax, has the effect to defraud the 
government of the tax, and the legal presump- 
tion is that such was the intention of those 
who carried it on. If the defendant was not 
interested in the distillery or its proceeds, yet 
if he was engaged in running it, or carried it 
on as the agent of the owner, it was incum- 
bent upon him to know that the special tax 
was paid, and if he did not do so, then all the 
presumptions of the law arise against him 
that do against the owner. The proof shows 
that the defendant was the owner of the land 
upon which the still was situate, and that he 
was the party actually engaged in running it; 
these facts raise the presumption that he was 
the owner, and it is incumbent npon him to 
show by sufficient evidence that he was not 
such owner. 

To justify you in finding a verdict of guilty 
against the defendant upon the second count 
you must be satisfied from the proof that he 
did engage in carrying on the business of a 
distiller without having given the bond there- 
for as required by law. It is immaterial 
whether he was the owner, partner, or agent 
of the owners; if he was engaged in carrying 
on the business it was incumbent upon him 
to ascertain and know that the bond was giv- 
en as required by law, and if he neglected to 
do so, and the bond was not given, you will 
find the defendant guilty as charged under 
this count; an intention to defraud need not 
be alleged, or proved; the act makes it an of- 
fence to carry on the business without first 
giving the bond. 

To justify you in finding a verdict of guilty 
against the defendant in the third count, the 
evidence should satisfy you that the defend- 
ant did make mash, wort, or wash in a 
building other than in a legally authorized 
distillery; if the proof satisfies you that he 
did make mash, wort, or wash fit for distilla- 
tion in the building stated in the proof, you 
will find the defendant guilty tinder this 
'count, as he has not shown or offered to show 
that it was a legally authorized distillery. 

If the proof satisfies you of the guilt of the 
defendant in all the counts in the indictment, 
you will find a verdict of guilty; if it fails to 
satisfy you of his guilt in any of said counts, 
you will find a verdict of not guilty; but if 
you find him guilty in any one or two of the 
counts, you will find a verdict of guilty in 
such count or counts, specifying them, and not 
guilty in the other or others. 

The jury returned a verdict of guilty as to 
the two first counts, and not guilty as to the 
third. 

The defendant moved the court for a new 
trial upon the allegation that the court mis- 
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directed the jury both as to the first* and sec- 
ond counts, and by his counsel insisted that 
the court should have directed the jury that 
they should return a verdict of not guilty up- 
on the first count unless the proof satisfied 
them that the defendant was the owner ot 
the distillery, or had an interest in it, or that 
he knew that the special tax had not been 
paid. And that the court should have in- 
structed the jury that unless the proof satis- 
fied them that the defendant was interested 
in the distillery as owner, or part owner, oi 
that he carried it on with intent to defraud 
the government of the special tax, or that he 
knew it had not been paid and that he carried, 
it on with the intent to defraud the govern- 
ment of its revenue. Also that the presump- 
tion was that the bond had been given and 
it was incumbent on the prosecution to show 
that defendant knew or had good cause to be- 
lieve that it had not been so given. 

After full argument had by the defendant's 
counsel and the district attorney, it was or- 
dered by THE COTJIIT that said motion be 
overruled. The defendant then moved the 
court in arrest of the judgment on said ver- 
dict on the grounds that the record did not 
show the finding and return of the indictment 
by the grand jury. 

The record shows that on the 4th day of 
July, 1871, the grand jury returned into court 
in a body and returned a bill of indictment, 
No. 489, against the persons therein named, 
and for the offences therein named,* indorsed 
by the foreman a true bill, signed by him as 
such foreman, and returned to consider fur- 
ther of presentments. The indictment has 
upon it the 'following number and indorse- 
ment: "No. 4S9. Filed July 4, 1871. 2 cop- 
ies issued. G-. K. Hill, Clerk." 

It was contended by defendant's counsel 
that by the common law as well as by the 
statutes of every state, the minutes of the 
court must show that the grand jury returned 
•into court the indictment indorsed and signed 
by the foreman a true bill, stating the name 
of the defendant and the offence with which 
he is charged. Otherwise no conviction and 
judgment can be legally had upon such in- 
dictment. 

After argument by counsel, THE COURT 
held that, while the rule contended for might 
have prevailed at common law, and might 
prevail in some other states, such was not the 
case in this state, the provisions of the Code 
being that the clerk shall indorse on the in- 
dictment "Filed" with the date, and sign his 
name, as clerk; but that no entry shall be 
made showing the finding of the indictment 
on the minutes of the, court, unless the party 
shall be under arrest or on recognizance, and 
that the fact of the return of the indictment 
shall not be made known to any but the court 
and its officers until after the arrest of the 
parties charged. This is the law, not only in 
this state, but in many other states, and is 
for the purpose of preventing escapes. This 
court, conforming as nearly as possible to the 
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state laws, has since its organization adopt- 
ed the same rule, with this addition, that the 
minutes do show the return of the bill by its 
number, which number, under the inspection 
of the court and the entry on the minutes of 
the return with the number, is also done un- 
der the inspection of the judge, so that almost 
if not quite as much certainty is obtained for 
the protection of the defendant as under the 
practice insisted upon, and that the reasons 
offered in support of the motion are insuffi- 
cient, and the motion is thereupon overruled. 
The facts showed that the defendant is a 
man in very moderate circumstances, with a 
large family and feeble wife dependent upon 
him for support; that the distillery was a 
very small concern, situate in a remote neigh- 
borhood; and that the probabilities are that 
he was ignorant as to the revenue laws, and, 
in consideiation of which, the court imposed 
a fine of one thousand dollars, and six months' 
imprisonment, and expressed the hope that 
the executive clemency may grant him and 
his dependent family relief. 



Case KTo. 14,929, 

UNITED STATES v. DAVIS. 

[3 McLean, 483.] i 

Circuit Court, D. Michigan. Oct. Term, 1844. 

Bankruptcy— Discharge— Government Claim — 

Surety for Postmaster — Defaulter 

— Limitations. 

1. The surety of a postmaster is entitled to a 
discharge under the bankrupt law [of 1841 (5 
Stat. 440)]. 

[Cited in Saunders v. Com., 10 Grat 495, 

2. In England a general statute does not em- 
brace the king, unless specially named. And 
this doctrine has been adopted to a considerable 
extent in this country. 

[Cited in Dollar Savings Bank v. U. S„ 19 
Wall. (86 U. S.) 239.] 

3. The statute of limitations does not bind the 
government, unless it be specially named. 

[Cited in U. S. v. The Rob Roy, Case No. 16,-' 

179.] 
[Cited in brief in Re Fox's Will, 52 N. Y. 531. 

Cited in Mayrhofer v. Board of Education, 

89 Cal. 112, 26 Pac. 646.] 

4. In the post office act, government is bound 
to sue a surety of a postmaster, in two years aft- 
er after the defalcation, or it is barred. 

5. A public defaulter is excluded from the ben- 
efit of the bankrupt law. 

[Cited in U. S. v. Herron, 20 Wall. (87 U. S.) 
255.] 

6. This is personal, because he has been un- 
faithful in his public duties. 

7. But a surety is not excluded from the ben- 
efit of the act. And being discharged, he may 
plead it in bar of a suit by the government. 

[Cited in U. S. v. Throckmorton, Case No. 16,- 
516; U. S. v. Herron, 20 Wall. (87 U. S.) 
255.] 

At law. 

Mr. Bates, U. S. Dist. Atty. 
Mr. Emmons, for defendant 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



OPINION OP THE COURT. This action 
is brought against the defendant as surety 
on the bond of a postmaster. The defend- 
ant pleaded a discharge under the bankrupt 
law. To this plea the plaintiffs demurred, 
joinder, &e. The question for decision is, 
whether the defendant as a surety to the 
government, is discharged under the bank- 
rupt law. 

It is a general principle in England, that 
the king is not bound by a general statutory 
provision. It must be made to apply to the 
sovereignty specially to bind it. The same 
principle has been recognised, to some extent 
at least, in this country. On this ground it has 
been uniformly held, that the statute of lim- 
itations does not bar a claim of the govern- 
ment, unless the provision be express that 
it shall be a bar. In the post office act, un- 
less suit be brought against the surety of 
a postmaster, within two years after the 
defalcation occurs, the government is barred. 
In many other cases, the prosecution for cer- 
tain penalties incurred is limited. But un- 
der the general statute, no court has held 
that the government was barred. 

I have always considered this rule of 
doubtful policy, as against sureties, as it en- 
courages negligence in public officers, and 
often proves ruinous to individuals. Repos- 
ing in the vigilance of the government, a 
surety of a postmaster, or other public agent, 
is not apprised of a defalcation, until it is 
too late to save himself. In these cases, it 
is especially necessary to apprise the surety 
of the defalcation at the earliest practicable 
moment, that he may take the proper steps 
for his indemnity. Suits have often been 
commenced from ten to twenty years after 
the failure of the principal. 

The fourth section of the bankrupt law 
provides, "and such discharge and certificate 
when duly granted, shall, in all courts of 
justice, be deemed a full and complete dis- 
charge of all debts, contracts, and other en- 
gagements of such bankrupt which are 
proveable under this act, and shall and may 
be pleaded as a full and complete bar," &c. 
In the first section of the act, it is declared 
not to extend to debts which shall have been 
created in consequence of a defalcation as a* 
public officer, &e. And it is insisted that 
the debt now claimed did accrue by reason 
of the defalcation of the Dostmaster, and, 
consequently, is not within the act 

This argument is admitted as regards the 
postmaster, but does the act embrace his 
surety? The exception against a public de- 
faulter is personal, and is intended to with- 
hold from him a benefit given to others, be- 
cause he is a defaulter. He has not discharged 
his duty faithfully to the public, and he is, 
therefore, excluded from a discharge for a 
debt thus incurred. But from this special 
provision, an inference may be drawn that, 
without such a provision, the law would 
have embraced the case of a defaulter. 
As regards the surety, who is under no 
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default, and is in no respect censurable for 
the responsibility incurred, we see no rea- 
son why he should not be discharged under 
the law, from such an indictment. He is 
literally within the act, and we see nothing 
in its policy which should exclude him from 
its benefits. The demurrer is overruled. 



Case No. 14,930 

UNITED STATES v. DAVIS. 
[5 Mason, 356.] i 

Circuit Court, D. Massachusetts. Oct Term, 

1829. 
Federal Criminal Jurisdiction— Gkast to Unit- 
ed States— Larceny— Choses in Ac- 
tion— "Personal Goods. " 

1. The offence of larceny is not punishable un- 
der the act of 1790, c. 9 [1 Stat. 112; 1 Story's 
Laws, p. 80, c. 36], unless committed in a place 
under the sole and exclusive jurisdiction of the 
United States; and to bring the case withm the 
statute there must be an averment of such sole 
and exclusive jurisdiction in the indictment. 

I Cited in U. S. v. Andrews, Case No. 14,455; 
U. S. v. Tierney, Id. 16,517.] 

2. "Personal goods," in that statute, do not 
include choses in action, the latter not being the 
subject of larceny at the common law. 

[Cited in U. S. v. Moulton, Case No. 15,827; 
U. S. v. Stone, 8 Fed. 251.] 

3. Where a larceny is committed in a place 
not under the sole and exclusive jurisdiction of 
the United States, it may yet be punishable un- 
der the third section of the act of 1825, c. 27b [3 
Story's Laws, 2000; 4 Stat. 115, c. 65.] 

[Cited in U. S. v. Barney, Case No. 14,524.] 

4. Offences are punishable under that section 
according to the state laws, where they are com- 
mitted, under circumstances, or in places, in 
which, before that act, no court of the United 
States had authority to punish them. 

[Cited in Re O'Connor, 37 Wis. 384.] 

5. It seems that a reservation on a cession of 
•'concurrent jurisdiction," to serve state process, 
civil and criminal, in the ceded place, does not 
exclude the exclusive legislation or exclusive ju- 
risdiction of the United States over the ceded 
place. It merely operates as a condition of the 
grant. 

[Cited in Lasher v. State, 30 Tex. App. 387, 
■ 17 S. W. 1065; Sinks v. Reese, 19 Ohio St. 

318.] 
Indictment against the defendant [Edmund 
Davis] for larceny. The indictment charged, 
that the defendant, on the 15th of May, 1829, 
in the Marine Hospital at Chelsea, in the dis- 
trict of Massachusetts, a needful building be- 
longing to the United States, the site whereof 
has been and is ceded by the state of Massa- 
chusetts to the United States, with force and 
arms, one trunk of the value, &c, one bank 
bill of the North Bank, of the value, &c, one 
bank bill of the Bank of the United States, of 
the value, &c. (describing also sundry other ar- 
ticles, and gold and silver coins,) and one 
promissory note, being then unsatisfied &c. 
of the goods, "chattels, monies, and property of 
Charles Turner, steward and overseer of the 
said Marine Hospital, then and there in the 
said Marine Hospital, being found, did then 

a [Reported by William P. Mason, Esq.] 
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and there feloniously steal, take, and carry 
away, against the peace and dignity of the 
said United States, and contrary to the form 
of the statute of the United States in such case 
made and provided. Plea, not guilty. 

Upon the trial the jury disagreed as to the 
facts, and were, by consent of the parties 
discharged from giving any verdict. And 
thereupon F. Dexter, for the defendant, moved 
the court to quash the indictment upon an ob- 
jection, which he had taken at the trial. It 
was as follows: The present indictment is 
founded on the act of 1825 (chapter 276, § 3). 
That section applies only to offences, which 
have not been previously provided for by the 
crimes act of 1790, a 9 [1 Story's Laws, p. S3, 
c. 36] § 16. The offence described in that sec- 
tion is larceny; and so is that in the present 
indictment. The offence too is committed in 
a place within the exclusive jurisdiction of 
the United States. And if not so, still as the 
specific offence is provided for, although not 
when committed in such a place as the Marine 
Hospital under the cession, it is out of the pur- 
view of the act of 1825. The words of that 
act (section 3) are "that if any offence shall 
be committed in any of the places aforesaid, 
the punishment of which offence is not spe- 
cially provided for by any law of the United 
States, such offence shall receive the punish- 
ment provided by the laws of the state in 
which the ceded territory is situate. The 
terms of the statute do not apply to the place, 
but to the description of the offence. If not 
punishable when committed in the particular 
place, still, if the offence is provided for, and 
punishable when committed in any other 
place, the statute does not authorize the court 
to entertain jurisdiction. 

Mr. Dunlap, U. S. Dist Atty., for the United 
States. 

The motion to quash the indictment rests 
upon two grounds; first, that the indictment 
is not supported by the statute of 1825 (chap- 
ter 276, § 4) ; secondly, that it is not supported 
by the statute of 1790 (chapter 36, § 16). It 
is said, that it is not within the statute of 
1S25, because the offence is "specially pro- 
vided for" by the statute of 1790; and not 
within the statute of 1730, because the indict- 
ment does not aver, that the place where the 
larceny was committed was within the "sole 
and exclusive" jurisdiction of the United 
States. The answers offered to these objec- 
tions to the indictment are these. The of- 
fence, charged in the indictment,— stealing a 
trunk, containing money, bank bills, and a 
promissory note,— was not provided for by the 
statute of 1790, for the Marine Hospital at 
Chelsea was not a place within the "sole and 
exclusive jurisdiction" of the United States, 
within the words and meaning of that stat- 
ute. It was a place where congress must 
necessarily, by the constitution of the Unit- 
ed States (article 1, § 8), exercise "exclu- 
sive legislation;" but the act of cession, by 
i the state of Massachusetts, expressly pro- 



TJ. S. v. DAVIS (Case No. 14,930) 



[25 Fed. Cas. page 782] 



vides, that the state of Massachusetts shall 
retain "concurrent jurisdiction," so far as that 
all criminal and civil processes of the state 
may be executed within the ceded tract of 
land, and persons residing there are to be con- 
sidered inhabitants of the town of Chelsea. 

If the cession of the tract to the United 
States necessarily vested the "sole and exclu- 
sive jurisdiction" in the United States, upon 
the ground, that "jurisdiction" must be "sole 
and exclusive," then alleging the place, as is 
alleged in the indictment, to be "under the ju- 
risdiction of the United States," is alleging 
it to be under the "sole and exclusive jurisdic- 
tion;" and, consequently, the indictment, if 
not supported by the statute of 1825, is, clear- 
ly, by that of 1790. It was the opinion of the 
supreme judicial court of Massachusetts, de- 
livered by Ghief Justice Parsons, in relation to 
offences in the Springfield Armory, in Clary's 
Case, 8 Mass. 72, that the cession by the state 
of Massachusetts vested in the United States 
the sole and exclusive jurisdiction in relation 
to offences there committed. The word "ju- 
risdiction," in the first section of the statute 
of 1S25, being in relation to the forts, dock- 
yards, arsenals, and magazines, in the statute 
of 1790, is evidently there used in the sense of 
"sole and exclusive jurisdiction." 

On the other hand, if the mere possession of 
"jurisdiction" is not the possession of "sole 
and exclusive jurisdiction," then the Marine 
Hospital at Chelsea is not under the "sole and 
exclusive jurisdiction" of the United States, 
because of the "concurrent jurisdiction" of 
Massachusetts, reserved in ttie cession; and, 
therefore, it is not a place described in the 
statute of 1790, and the case falls within the 
statute of 1S25. 

The sixteenth section of the statute of 1790 
contains the word, "places," but it evidently 
refers to the third section of that law, in which 
is contained the following enumeration; "fort, 
arsenal, dock-yard, magazine, or in any other 
place or district of country under the sole and 
exclusive jurisdiction of the United States." 
It is contended, that the word "place," is here 
used as synonymous with "district of country," 
and was never intended to apply to a "needful 
building," like the hospital, as such buildings 
were not then possessed. This, probably was 
one of the reasons which induced congress to 
make the very provision in the statute of 1825. 

The statute of 1790 did not provide for this 
case, for it prohibited, if it prohibited a tech- 
nical larceny, (which, from the language used, 
is doubtful,) the stealing of "personal goods" 
merely. Mr. Dane, in his Abridgment of 
American Law (volume 7, p. 176), observes, 
upon this law, that the act does not say, "fe- 
loniously stole." In the present case, the only 
"personal goods" stolen were the trunk. Its 
contents were monies, bank bills, and a prom- 
issory note. Perhaps the monies may be in- 
cluded under the term, "personal goods," but 
the bank bills and the promissory note, being 
choses in action, cannot; and, as the larceny 
was committed at one time and place, it could 



not be split into two offences. Consequently, 
the case was not provided for in the statute 
of 1790, and fell within that of 1825. Goods 
and chattels are synonymous words. The 
law dictionaries refer, for a definition of 
goods, to the word "chattels." Jac. Law 
Diet "Goods." 

In Com. Dig. tit. "Biens," is an enumeration 
of what are included in the term, "goods"; 
neither money nor choses in action are enu- 
merated. Lord Coke, also, makes a similar 
enumeration; but although he mentions such 
things as "bows," does not enumerate money 
nor choses in action. Co. Litt. 118. Jacob's 
Law Dictionary, word "chattels," contains a 
similar definition. Money and choses in ac- 
tion, so far from being mentioned as chattels, 
are expressly stated not to be so. Had choses 
in action been "personal goods," there would 
have been no necessity for the various statutes 
passed to render property of this nature the 
subject of larceny; for there never was a 
time in the history of the common law when 
a felonious taking and carrying away the "per- 
sonal goods" of another, with intent to steal, 
was not larceny. These statutes were passed 
expressly upon the ground, that choses in ac- 
tion were not "personal goods." The words, 
"personal goods," in the 16th section of the 
statute of 1790, are evidently used in a com- 
mon law sense, instead of the word, "chat- 
tels," and being in a penal statute, are to re- 
ceive a strict construction. Because money 
and choses in action are "assets," it does not 
follow that they, particularly choses in action, 
are "personal goods;" for mortgages, leases 
for years, stocks, &c. are assets in the hands 
of executors and administrators, though cer- 
tainly not goods and chattels. 

STORY, Circuit Justice. We have consider- 
ed the motion, and are of opinion, that the 
objection taken at the bar cannot be main- 
tained in point of law, and the motion ought 
therefore to be overruled. The crimes act of 
1790, c. 9 [1 Story's Laws, p. S3, c. 36] § 16, 
provides, "that if any person within any of 
the places under the sole and exclusive juris- 
diction of the United States, or upon the high 
seas, shall take and carry away, with intent 
to steal or purloin, the personal goods of an- 
other," &c. he shall, on conviction, be liable 
to a certain punishment prescribed by the 
act. It is clear, that no person is punishable 
under this act, unless his case falls within 
the descriptive terms used in the act. If he 
should -take and carry away, with intent to 
steal or purloin, any thing, not the "personal 
goods" of another, or should commit the of- 
fence in a place not "under the sole and ex- 
clusive jurisdiction of the United States," he 
would not be liable to punishment under the 
act. And an indictment, which did not con- 
tain all the material statements to bring the 
case within the statute, would be bad, and 
judgment might, even after verdict, be ar- 
rested for the defect. .And an indictment, to 
be properly framed, must follow, if not the 
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very words, at least the substance of the 
statute. Now, it is clear, that the present 
indictment could not he supported for a mo- 
ment on the act of 1790, for it does not state, 
that the place is "under the sole and exclu- 
sive jurisdiction of the United States," nor 
does it use the words of the statute, "take 
and carry away with intent to steal or pur- 
loin;" both which defects would he fatal. 
For in criminal cases, courts of law are not 
at liberty to make intendments and inferences 
to support indictments, in the same manner 
as they may do to support civil actions. How, 
then, can the court say, upon this motion, 
that the offence described in this indictment 
is the same offence provided for in the act of 
1790? If the words of the act of 1790 de- 
scribe the offence of larceny or theft at the 
common law, still the indictment must use 
the words of the statute, for it is punishable 
as a statute offence; and it would not be suf- 
ficient to allege, that the party was guilty of 
larceny or theft. And for the same reason it 
would not be sufficient to use any other 
words, not being those of the statute, al- 
though in the sense of the common law they 
may be descriptive of the same offence. 
Whether the words, "take and carry away 
with intent to steal," are exactly in all cases 
of the same legal import with "feloniously 
steal, take, and carry away," it is unneces- 
sary to consider. 

Farther; an indictment on the act of 1790 
lies only, where the offence is committed in 
respect to the "personal goods" of another. 
To ascertain what is the meaning of these 
words we must resort to the common law, for 
that furnishes the proper rule of interpreta- 
tion. Now, in the strict sense of the common 
law, personal goods are goods, which are 
moveable, belonging to, or the property of, 
some person, and which have an intrinsic 
value. Bonds, bills, and notes, which are 
choses in action, are not esteemed, by the 
common law, goods, whereof larceny may be 
committed, being of no intrinsic value, and 
not importing any property in possession of 
the person, from whom they are stolen, but 
only evidence of property. See 2 Bl. Comm. 
383, 387, 394, 396, 397; 4 Bl. Comm. 232, 233, 
23-4; 2 East, P. C. 587; 2 Buss. Crimes, 1095; 1 
Hawk. P. C. bk. 1, c. 33, §§ 34, 35. It is true, 
that the words "goods" or "chattels," may, in 
the construction of wills, include bonds, notes, 
bank-bills, &c.; but this is upon the presumed 
intention of the testator, where a liberal expo- 
sition of his words is allowable, and upon prin- 
ciples derived from the civil and canon law. 
2 Rop. Leg. c. 16. But in penal statutes a 
more strict construction is adopted; and the 
analogy of the common law in respect to lar- 
ceny may well furnish the proper rule for de- 
cision. TVe think, then, that "personal goods," 
in the sense of the act of 1790, do not em- 
brace choses in action. And the present in- 
dictment is, in part, founded on a larceny 
of choses in action. 
But the decisive objection against the mo- 
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tion is, that to bring the case within the act 
of 1790 the offence must be committed in a 
place within "the sole and exclusive juris- 
diction of the United States." The allega- 
tion, in the present indictment, is, that the 
site of the Marine Hospital "has been and 
is ceded by the state of Massachusetts to 
the United States;" which allegation is 
quite' consistent with its not being a sole or 
exclusive jurisdiction. At least the court can- 
not intend otherwise upon a motion of this 
nature. It cannot judicially say, that a ces- 
sion of jurisdiction is, ipso facto, equivalent 
to, and necessarily a sole and exclusive juris- 
* diction. If we are at liberty to look into the 
statute of Massachusetts (March 4, 1826, St. 
1825-28, c. 181), ceding jurisdiction of a place 
for a Marine Hospital in Chelsea, which, as 
a public statute, we may take notice of, 
(though we cannot judicially know, that the 
place described in the indictment was pur- 
chased under the authority of that statute,) 
we shall find, from the terms of that stat- 
ute, that there was not an unconditional con- 
sent to the cession. The words are, "that the 
consent of this commonwealth be and hereby 
is granted to the United States to purchase a 
tract of land, not exceeding ten acres, which 
shall be found necessary for the Marine Hos- 
pital to be built at Chelsea in the county of 
Suffolk, and may hold the same during the 
continuance of the use and appropriation 
aforesaid. Provided, that this commonwealth 
shall retain, and does hereby retain concur- 
rent jurisdiction with the United States in 
and over said land so far, that all civil and 
criminal process, issued under the authority 
of this commonwealth or any officer thereof, 
may be executed on any part of said land, or 
in any building, which may be erected there- 
on, in the same way and manner, as though 
this consent had not been granted as afore- 
said." And then follows another proviso, 
"that persons removing upon the tract of 
land shall be deemed to be inhabitants of 
Chelsea, and enjoy rights and privileges, and 
perform duties as such, except serving on 
juries, or doing military duty." The consti- 
tution of the United States has authorized 
congress "to exercise exclusive legislation 
over all places purchased by consent of the 
legislature of the state, in which the same 
shall be, for the erection of forts, magazines, 
arsenals, dock-yards, and other needful build- 
ings." And there is nothing in this act of 
cession which excludes the exercise of ex- 
clusive legislation in this tract of land by 
congress, for no power to punish offences 
committed there is retained by the state. If, 
therefore, by the terms "sole and exclusive 
jurisdiction," in the act of 1790, no more is 
meant, than "exclusive legislation," an indict- 
ment founded on that act, so far as this ob- 
jection goes might be maintained. In the 
case of Com. v. Clary, 8 Mass. 72, the su- 
preme court of Massachusetts considered the 
mere reservation, in a cession, of a right to 
execute such civil and criminal process, as 
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not inconsistent with an exclusive jurisdiction 
in the United States. And that decision was 
adopted and followed by the circuit court in 
U. S. v. Cornell [Case No. 14,867], In the ces- 
sion referred to in U. S. v. Cornell, the 
words, "concurrent jurisdiction" are not to 
be found in the proviso. But in the cession 
by the statute of Massachusetts (statute 
2oth of June, 1798,) referred to in Com. v: 
Clary, 8 Mass. 72, the words, "concurrent 
jurisdiction" are found in the same connex- 
ion. And indeed the clause of the present 
cession appears to be borrowed, in substance, 
from that of the statute of 179S. So that the 
authority is directly in point. The act of 
congress of March 2, 1795, c. 105 [1 Story's 
Laws, 391; 1 Stat. 426, c. 40], seems inci- 
dentally to justify the same construction; for 
it declares cessions for light-houses, &c. made 
with such reservations, shall be deemed suf- 
ficient; and further provides, that where 
such reservations have not been made, the 
state process may nevertheless be executed 
there. But it is not necessary absolutely to 
decide this point in the present case, since 
the present indictment does not allege, that 
the offence was committed in a place under 
the sole and exclusive jurisdiction of the Unit- 
ed States; so that it does not judicially ap- 
pear to be an offence punishable under that 
act. If there was a concurrent jurisdiction, 
the offence is clearly not punishable by the 
act of 1790; if there was an exclusive juris- 
diction, that is not shown on the face of the 
indictment. Either way, therefore, we can- 
not say, that the offence is provided for in the 
place, where it was committed, so as to be 
punishable by this court, if the party had 
pleaded guilty under the act of 1790. 

But it is said, that it is not necessary, that 
the offence should be so punishable, to except 
it out of the operation 'of the third section of 
the crimes act of 1825; all that is required is. 
that the offence should have been provided 
for by some prior act, as a substantive of- 
fence in some place, as in a fort or on the 
high seas, &c. although not in a hospital. We 
cannot yield to this argument. The object of 
the act of 1825 was to provide for the pun- 
ishment of offences committed in places un- 
der the jurisdiction of the United States, 
where the offence was not before punishable 
by the courts of the United States under the 
actual circumstances of its commission. The 
language of the act is, "that if any offence 
shall be committed in any of the places 
aforesaid, (that is, forts, dock-yards, &c. or 
the site of any other needful buildings,) the 
punishment of which offence is not specially 
provided for by any law of the United States, 
such offence shall, upon a conviction in any 
court of the United States, &c, be liable to, 
and receive, the same punishment, as the 
laws of the state, in which such fort, &c. is 
situate, provide for the like offence, &c." 
Now, it is plain, that no law of the United 
States punished this offence, if the place was 
not within its sole and exclusive jurisdiction. 
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It was, therefore, within the very words of 
the section, an offence, "the punishment of 
which was not specially provided for by any 
law of the United States." The purposes of 
the section would be wholly defeated by any 
other construction of the words; and we can 
really perceive no solid objection to that, 
which we have given to it. It appears to us 
to be a rational and obvious construction of it 
The motion to quash the indictment is there- 
fore overruled. 
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UNITED STATES v. DAVIS et al. 
[2 N. Y. Leg. Obs. 35.] 
Circuit Court, S. D. New York. Aug. 5, 1841. 
Larceny on High Seas — Circuit Court Juris- 
diction— Indictment— Witness— Trial 
— Pn ES umptio N. 

1. Where prisoners were jointly indicted un- 
der the act of congress of 1790 (section 16), for 
grand larceny upon the high seas, it was held that 
the taking originally must be upon the high 
seas to convict the prisoners. [1 Stat. 116.] 

2. If the jury believed that the taking was 
on hoard of the vessel while lying in the port of 
Savannah, in the state of Georgia, being one of 
the United States, the circuit courts of the Unit- 
ed States of oyer and terminer, sitting in admi- 
ralty, had not jurisdiction of the offence. 

3. Bringing the property stolen away from the 
port of Savannah to the port of New York, did 
not give the court jurisdiction, although brought 
on board of an American vessel and on the hich 
seas. ° 

4. The court, on motion of the prisoner's coun- 
sel, permitted the case of one of the prisoners to 
be submitted to the jury separate, so that he 
could be used as a witness in case he was found 
not guilty. 

5. The prisoner was called after his acquittal, 
as to the point where the goods were originally 
taken,— whether on the high seas, or while the 
vessel lay at Savannah, in Georgia. 

6. The court held that at the trial they would 
not stop the proceedings on the ground that the 
proof did not show a case clearly within the in- . 
dictment, but that in case the prisoners were 
convicted, they might move in arrest of judg 
ment for the variance. 

7. The court also held, that an indictment char- 
ging the prisoners with stealing goods, the prop- 
erty of persons unknown, was sufficient, and that 
where proof was offered that goods had been 
stolen on hoard of a vessel on the high seas, 
consigned to a mercantile firm at the port where 
the vessel was hound, the proof would be suf- 
ficient to convict the prisoners. 

8. If there was a reasonable presumption that 
the taking of the property was felonious and 
against the will of the true owner, though such 
owner were unknown, there were sufficient 
grounds to convict the prisoners. ■ 

This was an indictment [against Joshua 
Davis and John Hanlon] for grand larceny 
on the high seas, on board of the American 
brig Excel, belonging to the port of New 
York, under the act of congress of the Unit- 
ed States, passed April 30, 1790 (section 1Q). 

The indictment charged, that the prison- 
ers, on the high seas, on board of said brig, 
took and carried away 3 pieces of kersey- 
mere cloth, 14 pairs of boots, 22 silver spoons, 
10 pieces of table linen, and other articles, of 
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the value of $300, the personal goods of the 
master of said vessel, or the owners thereof, 
or belonging to some person or persons to the 
jurors unknown. Plea, "not guilty." 

The prisoners were jointly indicted and 
tried together. 

The district attorney called "William Wen- 
dell, who testified that the brig Excel sailed 
from the port of New York for Savannah, 
in Georgia, and thence hack to the port of 
New York. That the prisoners and another 
man by the name of Hobby, were seamen 
on board of said vessel. The goods stolen 
were consigned to Prince & Wylder, mer- 
chants in Savannah, Georgia. The witness 
further testified, that he did not know to 
whom the goods belonged, but they were a 
part of the cargo of the vessel. He saw 
Hobby, who was a seaman on board the 
brig, with a quantity of kerseymere, and al- 
so a number of silver table spoons, on shore 
at Savannah, trying to sell them. On the 
return voyage of the vessel, Davis told wit- 
ness that he had been sadly cheated by Han- 
Ion and Hobby, that they had broken open 
together the forehatch of the vessel, took a 
parcel containing three pieces of kersey- 
mere, broke open a package and took out 14 
paii-s of boots, and from another box 22 sil- 
ver spoons, a quantity of table linen, sheets 
and diapers, four knives, &c, and that they 
had only given him $10 for his share, when 
it was worth 2 or 300. Witness advised Da- 
vis to tell the captain, but he answered that 
he was afraid that Hanlon and Hobby would 
kill him if he did. Davis further told Wen- 
dell that part of the goods were now on 
board the vessel, in a box, and stated where 
they were placed. Previous to the arrival of 
the vessel at quarantine, New York, Wen- 
dell told the captain. The secreted goods 
were then drawn from their hiding place, 
and the two men arrested on their arrival 
here. 

The master of the vessel for the voyage 
was next called as a witness, and testified 
that he had not been aware that any other 
goods than the kerseymere had been stolen, 
previous to Wendell's giving him the infor- 
mation. A bill for this had been presented 
at Savannah, amounting to $98. The pack- 
ages from which the rest had been taken 
probably belonged to the country, and suf- 
ficient time had not elapsed to hear from 
them. He also stated, that the men were 
more likely to have stolen the goods while 
lying at Savannah than at sea. He further 
testified that the fact of the robbery having 
been committed was corroborated by the find- 
ing of a box in a house over the forehatch 
of the vessel, which box contained part of 
the stolen property, which had been brought 
back from Savannah to the port of New 
York, and was not discovered until the ves- 
sel arrived at quarantine, in New York, on 
her return voyage. The captain of the ves- 
sel testified that he knew nothing of the rob- 
bery by the prisoners until the witness Wen- 
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dell, to whom the alleged' confession was 
made, informed him of it on the return voy- 
age, about three days before the vessel ar- 
rived at quarantine, and that he had not un- 
til then known there was such a box on 
board the vessel. 

At this stage of the case the prisoner's 
counsel contended that the confession of Da- 
vis should not be considered as evidence 
against him. It was given under circum- 
stances of promise which were not good in 
law, and cited the case of People v. Thorn, 
reported in 4 City H. Rec. 31. Thorn, Liv- 
ingston and Tracy, were indicted for a con- 
spiracy to defraud the Merchants' Bank in 
the city of New York out of $100,000, when 
the government witness testified that he be- 
lieved the confession of Thorn was made un- 
der the influence of the promise of making 
him a state's evidence. 

The counsel for the prisoners also took an- 
other objection,— that it did not appear to 
whom the goods belonged by the evidence. 
The district attorney stated that he had no 
further evidence in the cause. The counsel 
for the prisoners insisted that they could not 
be convicted, as it was necessary to prove 
that the goods taken belonged to some per- 
son who had a real existence, and whose 
name should be correctly set forth in the in- 
dictment, and cited 2 Russ. Crimes, p. 162; 
Archb. Cr. PI. 176. The counsel stated the 
indictment did not agree with the statute. 
The latter states that the goods taken must 
be personal property of another, whereas the 
indictment says that they belonged to some 
person or persons unknown, and "what evi- 
dence have we," said the counsel, "that the 
goods did not belong to the prisoners them- 
selves?" The objections to the confessions of 
Davis were overruled by the court. The 
judge stated that in case the prisoners were 
convicted they could move in arrest of judg- 
ment on a case made for want of sufficient 
proof, should they be advised so to do; but 
was inclined to hold in the present stage of 
the case that the proof and the indictment 
charging the prisoners with stealing goods, 
the property of persons unknown, was suf- 
ficient, and declined to stop the trial. 

The prisoners* counsel then stated that 
they wished to call Hanlon, one of the pris- 
oners, as a witness in the cause, and moved 
that the case, so far as Hanlon, one of the 
prisoners, was concerned, might go to the 
jury separate. His honor, the judge, then 
permitted the counsel of the prisoner to sub- 
mit his case on the evidence to the jury, who 
returned a verdict of not guilty. Hanlon 
was then put upon the stand, and was ask- 
ed where it was that Davis took the goods, 
whether it was on the high seas or in the 
port of Savannah. The witness stated that 
he could not tell, for he knew nothing about 
it. 

The prisoner's counsel then summed up to 
the jury, and argued that the weight of 
proof went to show that the robbery had 
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been committed at the town of Savannah, in 
Georgia, and that therefore this court had 
no jurisdiction in the premises, as the act of 
congress required that it should be proved 
the defendants had "taken and carried away 
the personal property of another person on 
the high seas," and that therefore the pris- 
oner must be acquitted, even had he been 
morally guilty of the robbery, and asked the 
court to charge the jury that if they believ- 
ed that the goods were originally taken while 
the vessel was in the port of Savannah, in 
Georgia, that this court had not jurisdiction 
to try the offence, and the prisoner must be 
acquitted on this ground. They urged that 
the act of congress of 1790 (section 16), un- 
der which the prisoner was indicted, did not 
confer jurisdiction upon this court for lar- 
cenies on board of vessels while they lay 
within the municipal jurisdiction of any 
state in the United States, or within the mu- 
nicipal jurisdiction of a foreign state. 

THE COURT thereupon, after the sum- 
ming up of the respective counsel, charged 
the jury: (1) That it must be proved to their 
satisfaction that a larceny had been com- 
mitted, and if they believed the testimony in 
this cause, there could be no doubt on this 
point. (2) That it must have been commit- 
ted on the high seas and on board of an 
American vessel; and it was a question of 
fact for them to determine from the evidence 
whether the property stolen had been taken 
while the vessel lay at the port of Savannah 
or upon the high seas. If they found that 
the goods were stolen while the vessel was 
on the high seas, they would be bound to 
convict the prisoners; but if the goods were 
taken while the vessel lay at the port of Sa- 
vannah, in the state of Georgia, although 
the prisoner morally was guilty of the lar- 
ceny, he could not be punished by this court, 
under the act of congress, as the statute 
had not conferred jurisdiction upon this 
court, and the jury would be bound under 
the latter hypothesis to acquit the prisoner. 

The cause was then submitted to the jury, 
who retired and returned a verdict of "Not 
guilty/' whereupon the prisoner was dis- 
charged. 

Ogden Hoffman and F. Marbury, for the 
United States. 

Nash, Noble, Price & Greasley, for pris- 
oners. 



Case 3tfo. 14,932. 

UNITED STATES v. DAVIS. 

[2 Sumn. 482.] i 

Circuit Court, D. Massachusetts. May Term, 
1837. 

Courts— Criminal Jurisdiction— Crimes Act- 
High Seas— International Law. 

1. A gun was fired from an American ship, 
lying in the harbor of Raiatea, one of the Society 

i [Reported by Charles Sumner, Esq.] 



Isles and a foreign government, by which a per- 
son on board a schooner, belonging to the natives 
and lying in the same harbor, was killed. Held, 
that ike act was, in contemplation of law, done 
on board the foreign schooner, where the shot 
took effect, and that jurisdiction of it belonged 
to the foreign government, and not to the courts 
of the United States under the crimes act of 
1790, c. 36, § 12 [1 Story's Laws, 85; 1 Stat. 
115, c. 9]. 
[Cited in U. S. v. New Bedford Bridge* Case 
No. 15,867; Palliser v. 'U. S., 136 U. S. 266, 
10 Sup. Ct. 1036; Ball v. U. S„ 140 U. S. 
135, 11 Sup. Ct. 767. Distinguished iu Re 
Dana, 68 Fed. 888.] 
[Cited in Re Carr, 28 Ivan. 14; Com. v. Mac- 
loon, 101 Mass. 21* Johns v. State, 19 Ind. 
425; Lindsey v. State, 38 Ohio St. 512; 
People v. Adams, 3 Denio, 207; People v. 
Tyler, 7 Mich. 215; Ex parte Rogers, 10 
Tex. App. 655; Scate v. Chapin, 17 Ark. 
561; State v. Hall (N. C.) 19 S. E. 603; 
Thulemeyer v. State (Tex. Cr. App.) 31 S. 
W. 661.] 

2. Quaere, if the waters of the harbor of the 
island of Raiatea are to he deemed the high 
seas. 

3. Semble. that, upon principles of interna- 
tional law, and independent of some statutable 
provisions or treaty stipulations, courts of justice 
ure neither bound or authorized to remand pris- 
oners for trial to a foreign government, whose 
laws they are supposed to have violated. 

[Cited in Re Sheazle, Case No. 12,734; Re 

Metzger, Id. 9,511.] 
[Cited in Re Fetter, 23 N. J. Law, 315.] 

Indictment [against James Davis] for 
manslaughter of a person, whose name was 
unknown, against the act of 1790, c. 36, 
§ 12 (1 Story's Laws, 84 [1 Stat. 115, c. 9]). 
There were two counts, one stating the of- 
fence to be committed on the high seas; 
the other containing a special statement of 
all the circumstances as to locality, &c. 
Plea, not guilty. 

At the trial, it appeared in evidence from 
the testimony of the mate, that the defend- 
ant (Davis), was master of the ship Rose, 
an American whale ship. The ship sailed 
on the voyage in August, 1833. In the 
course of the voyage, the ship arrived at the 
island of Raiatea, one of the Society Islands, 
where she lay for ten or twelve days to re- 
cruit, and to cooper her oil. While lying 
there, a schooner came alongside, which be- 
longed to some persons, who were residents 
of one of the islands, and was tied to the 
ship. The deceased was one of the crew 
of that schooner. Some difficulty having oc- 
curred with an Irishman who did not belong 
to the ship, but was employed on board; and 
the defendant (Davis) ordered him to be 
tied up and flogged, which was accordingly 
done by the mate. The deceased at that 
time came on board of the ship, and said to 
the defendant, Captain Davis, do not strike 
the man across the loins. The defendant 
told him to go out of the ship, and he im- 
mediately left the ship and went on board of 
the schooner. The Irishman was then put 
in irons. Sometime after, the boat's fcrew 
of the ship Rose came on board and refused 
to do duty, while the Irishman remained in 
irons. The defendant told them to go to 
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work. They still refused, and one of them 
(a blackman) took up a handspike. The de- 
fendant had previously sent for his gun he- 
low, and then had it in his hands; and the 
blackman having the handspike, said to him; 
"Shoot straight, if you do not shoot me I 
will kill you." The defendant then ordered 
the mate to put the blackman in irons; and 
while the mate was doing it, the gun, then 
in the captain's hands, went off, and the 
mate, upon looking up, saw the deceased 
was shot, and fall instantly dead on the 
deck of the schooner. How the gun went 
off, whether purposely or not, did not ap- 
pear. The defendant then went below. 
The deceased had not taken any part in this 
affray, and was all the time on board of 
the schooner until he was shot. An exam- 
ination was afterwards had before the 
American consul at the island, and the de- 
fendant was sent home for trial. From the 
testimony it further appeared, that the de- 
ceased was not an American but was a for- 
eigner, and was believed to be an English- 
man. From the testimony and other evi- 
dence, it farther appeared, that the island 
of Raiatea is surrounded or in a great part 
surrounded by a coral reef, which forms a 
fine harbor, a half mile wide from the reef 
to the island. At high water the coral reef 
is not out of water or visible; but at low 
vater it is, as the natives may then be seen 
walking on the reef. At high water, the sea 
of course washes entirely over the reef. 
There are small islets about the reef, and 
two places only where vessels can enter. 
The entrances are narrow, not above twen- 
ty rods wide. Pilots are there required at 
both entrances, and pilotage and port duties 
are paid. There is no better harbor in the 
South Seas; and it is not an open roadstead. 
The ship and schooner, at the time of the 
occurrence, lay within the reef about one 
hundred and fifty yards from the shore of 
the island, about two miles from one of the 
entrances. The place was commonly called 
a harbor or port 

Upon this evidence obtained from the wit- 
ness for the government; Choate for the de- 
fendant, without going into any evidence on 
his side, cited 3 Murray, Enc. Geography, 
art. Raiatea, p. 159, and 2 Malte Brun, Geog- 
raphy, p. 294, and contended, that upon the 
government's own evidence, the court had 
no jurisdiction of the case. He said, that 
he was prepared to show, that no offence 
had been committed; but that the defend- 
ant had good reason to suppose, that his 
gun was not loaded, and only pointed it for 
intimidation; and that he had been tried be- 
fore the king of the Society Islands, and 
had been acquitted. But, as he thought, the 
offence, if any, was not within the jurisdic- 
tion of the court. He cited XL S. v. McGill, 
4 Ball. [4 U. S.] 426. 

Mr. Mills, Dist. Arty., said he was willing 
to submit the case upon the evidence, to 
the court and jury. 



Before STORY, Circuit Justice, and DAVIS, 
District Judge. 

STORY, Circuit Justice. We are of opinion, 
that under the circumstances established in 
evidence, there is no jurisdiction in this cause. 
The crimes act of 1790 (chapter 36, § 12), on 
which this indictment is founded, gives to 
this court jurisdiction of the crime of man- 
slaughter only when committed "on the high 
seas." We do not absolutely decide, wheth- 
er the place where this offence, if any, was 
committed, was the high seas or not; because 
that might be affected by considerations of 
a very delicate and difficult nature, as wheth- 
er it was high or low tide; for a place may 
at high water be the high seas, and yet at 
low water be strictly -a part of the land, as 
is the case on our seashore, according to the 
well known doctrine in Constable's Case, 5 
Coke, 106a. In the present case at high wa- 
ter, the tide of the ocean had full sweep over 
the place in question; and it may be matter 
of grave consideration, whether, if the whole 
reef was at the time covered with water, the 
whole, including the place where the schoon- 
er lay, ought not to be deemed the high seas. 
But on this we give no opinion. 

What we found ourselves upon in this ease, 
is, that the offence, if any, was committed, not 
on board of the American ship Rose; but on 
board of a foreign schooner belonging to in- 
habitants of the Society Islands, and of 
course, under the territorial government of 
the king of the Society Islands, with which 
kingdom we have trade, and friendly inter- 
course, and which our government may be 
presumed (since we have a consul there) to 
recognize as entitled to the rights and sov- 
ereignty of an independent nation, and of 
course entitled to try offences committed 
within its territorial jurisdiction. I say the 
offence was committed on board of the 
schooner; for although the gun was fired from 
the ship Rose, the shot took effect and the 
death happened on board of the schooner; 
and the act was, in contemplation of law, 
done where the shot took effect. So the law 
was settled in the case of Res v. Coombes, 1 
Leach, 38S, where a person on the high seas 
was killed by a shot fired by a person on 
shore, and the offence was held to .be com- 
mitted on the high seas, and to be within the 
admiralty jurisdiction. Of offences commit- 
ted on the high seas on board of foreign ves- 
sels (not being a piratical vessel,) but be- 
longing to persons under the acknowledged 
government of a foreign country, this court 
has no jurisdiction under the act of 1790 
(chapter 36, § 12). That was the doctrine of 
the supreme court in U. S. v. Palmer, 3 
Wheat. [16 U. S.] 610, and U. S. v. Klintock, 
5 Wheat. [18 U. S.] 144, and U. S. v. Holmes, 
Id. 412; applied, it is true, to another class 
of cases, but in its scope embracing the pres- 
ent. We lay no stress on the fact that the 
deceased was a foreigner. Our judgment 
would be the same, if he had been an Ameri- 
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can citizen. We decide the case wholly on 
the ground, that the schooner was a foreign 
vessel, belonging to foreigners, and at the 
time under the acknowledged jurisdiction of 
a foreign government. We think, that un- 
der such circumstances, the jurisdiction over 
the offence belonged to the foreign govern- 
ment, and not to the courts of the United 
States under the act of congress. 

The jury immediately returned a verdict of not 
guilty. 

NOTE. The district judge, immediately on 
this acquittal, suggested for consideration, wheth- 
er, under such circumstances, it was not the duty 
of the court to remand the prisoner to the for- 
eign government for trial. Mr. Justice Story 
said, that he had never known any such author- 
ity exercised by our courts, except where the 
case was provided for by the stipulations of some 
treaty. He had great doubts, whether, upon 
principles of international law, and independent 
of any statutable provisions, or treaty stipula- 
tions, any court of justice was either bound in 
duty, or authorized in its discretion, to send back 
any offender to a foreign government whose laws 
he was supposed to have violated. The district 
judge acquiesced in this view of the matter; and 
the prisoner was discharged. 



UNITED STATES v. «DAYIS. See Cases 
Nos. 3,621a and 14,820. 



Case No. 14,933. 

UNITED STATES v. DAWSON et al. 

[Hempst. 643.] i 

Circuit Court, -D. Arkansas. April 28, 1853. 

Courts— District of Arkansas— Indian' Country 
—Statute— Criminal Jurisdiction— In- 
dictment Pending. 

1. Persons indicted in 1845 in the circuit court 
of the United States for the district of Arkansas, 
for a felony committed in the Indian country 
west of Arkansas, and which territorv was 
transferred to the Western district of Arkansas 
by the act of 3d March, 1851 (9 Stat. 594), are 
subject to be tried in the court where the in- 
dictment was found, and the court in the West- 
ern district has no jurisdiction. 

2. That act did not deprive the court where an 
indictment was pending, of the right to try and 
determine the same. 

Indictment for murder. 
The indictment was as follows, namely:— 
"The United States of America, District of 
Arkansas, ss.: In the circuit court of the 
United States, begun and holden within and 
for the district of Arkansas aforesaid, at the 
April term thereof, A. D. 1845. The grand- 
jurors of the United States of America duly 
elected, impanelled, sworn, and charged to 
inquire within and for the body of the dis- 
trict of Arkansas aforesaid, upon their oath, 
present, that James L. Dawson, who is a 
white man, and not an Indian, late of said 
district, on the 8th day of July, in the year 
of Christ, eighteen hundred and forty-four, 
with force and arms, in that part and por- 
tion of the Indian country west of the Mis- 

i [Reported by Samuel H. Hempstead, Esq.] 



sissippi river that is bounded north by the 
north line of lands assigned to the Osage 
tribe of Indians, produced east to the state of 
Missouri, west by the Mexican possessions, 
south by Red river, and* east by the west 
line of the now states of Arkansas and Mis- 
souri (the same being territory annexed to 
the district of Arkansas, for the purposes in 
the act in that behalf made and provided,) 
namely, in the district of Arkansas aforesaid, 
and within the jurisdiction of this honorable 
court, in and upon one Seaborn Hill, who was 
a white man and not an Indian, feloniously, 
wilfully, and of his malice aforethought, 
did make an assault; and that the said 
James L. Dawson, a certain pistol of the 
value of five dollars, then and there loaded 
and charged with gunpowder and one leaden 
bullet, which pistol the said, James L. Daw- 
son, in his right hand, then and there had 
and held at, to, against, and upon the said 
Seaborn Hill, then and there feloniously, 
wilfully, and of his malice aforethought, did 
shoot and discharge; and that the said 
James L. Dawson, with the leaden bullet 
aforesaid, out of the pistol aforesaid, then 
and there, by force of the gunpowder and 
shot sent forth as aforesaid, the said Seaborn 
'Hill in and upon the left breast of him the 
said Seaborn Hill, a little below the left pap 
of him the said Seaborn Hill, then and there 
feloniously, wilfully, and of his malice afore- 
thought, did strike, penetrate, and wound, 
giving to the said Seaborn Hill then and 
there with the leaden bullet aforesaid, so as 
aforesaid shot, discharged, and sent forth 
out of the pistol aforesaid by the said James- 
L. Dawson, in and upon the left breast of 
him the said Seaborn Hill, a little below the 
left pap of him the said Seaborn Hill, one 
mortal wound of the depth of six inches, 
and of the breadth of half an inch, of which 
mortal wound the said Seaborn Hill then 
and there instantly died. And the jurors 
aforesaid, upon their oaths aforesaid, do fur- 
ther present, that John R. Baylor, yeoman, 
who is a white man, and not an Indian, late of 
said district, on the day and year aforesaid, 
with force and arms, in the Indian country 
west of Arkansas, that is to say, in the In- 
dian country bounded and described as afore- 
said, and within the jurisdiction of this 
court, namely, in the district aforesaid, fe- 
loniously and wilfully, and of his malice 
aforethought, was present, aiding, abetting, 
and assisting the said James L. Dawson, the 
felony and murder aforesaid, in manner and 
form aforesaid, to do and commit, and so 
the jurors aforesaid, upon their oath afore- 
said, do say that the said James L. Dawson 
and John R. Baylor, the said Seaborn Hill, 
in manner and form aforesaid, feloniously, 
wilfully, and of their malice aforethought, 
did kill and murder, contrary to the form of 
the statute in that behalf made and provided, 
and against the peace and dignity of the 
United States of America aforesaid, and this 
indictment is founded on the testimony of 
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witnesses sworn to testify before the grand- 
jury. S. H. Hempstead, Attorney of the U. 
States, for the Dist. of Arkansas. 

"A true bill. P. T. Crutchfield, foreman of 
the grand-jury. 

"Filed April 16th, 1845. Wm. Field, Clerk, 
by A. H. Rutherford, D. C." 

Dawson was arrested on the 8th day of 
November, 1852, in Texas, by the marshal 
thereof, on process issued on the indictment, 
and was delivered to Luther Chase, the mar- 
shal of the Eastern district of Arkansas, 
on the 24th of November, 1852, and was 
from thenceforward confined in the jail of 
Pulaski county. John R. Baylor was never 
arrested. 

On the 23d day of December, 1852, Daw- 
son presented to the Hon. DANIEL RINGO, 
district judge at chambers, a petition for a 
habeas corpus, setting out the indictment, 
and his commitment under it, and insisting 
that all jurisdiction over the ease totally 
ceased after the passage of the act of the 
3d of March, 1851, creating a Western dis- 
trict of Arkansas and attaching the Indian 
country, where this offence was alleged to 
have been committed to the court of that 
district; and praying to be discharged from 
imprisonment. 

Joseph Stilwell, U. S. Dist. Atty. 
Albert Pike, E. Cummins, and E. H. En- 
glish, for Dawson. 

Before DANIEL, Circuit Justice, and 
RINGO, District Judge. 

RINGO, District Judge. On hearing the 
petition of James L. Dawson, praying a writ 
of habeas corpus and discharge from impris- 
onment, and upon hearing the argument of 
counsel thereupon, as well on behalf of the 
prisoner as of the United States, it appears 
by the showing of petitioner that he stands 
charged by indictment in the circuit court of 
the United States for the district of Arkan- 
sas with the crime of murder, committed in 
the Indian country, on a white person, on 
the 8th day of July, A. D. 1844, within the 
limits of that part of the Indian country 
then attached to that district;— that this in- 
dictment was in due form found by the 
grand-jury impanelled and sworn in the cir- 
cuit court, at the April term thereof, A. D. 
1845, and by the jury returned and delivered 
into court as a true bill, on the 16th day of 
April, A D. 1845, and then filed; that writs 
of capias founded thereupon, for his arrest 
to answer the United States on said charge 
have been from time to time by order of 
court issued thereout, and that the prosecu- 
tion is still pending: that on and hy virtue 
of one of the writs of capias, issued in due 
form, bearing date the 20th day of May, A. 
D. 1852, addressed to the marshal of the dis- 
trict of Texas, and returnable to said court 
at the April term thereof, 1853, petitioner 
was on the 8th day of November, 1852, ar- 
rested in the state and district of Texas, by 



a deputy of the marshal of the district of 
Texas, by whom he was thence conveyed to 
the district of Arkansas, and on the 24th 
day of November, turned over and delivered 
into the custody of Luther Chase, "marshal 
of the United States for the Eastern district 
of Arkansas, and by him committed to the 
jail of Pulaski county in the last-named dis- 
trict, where he has ever since remained and 
still is imprisoned, to answer to said indict- 
ment, and that no cause, other than said 
charge, indictment, capias, and proceedings 
exists, or ever did exist for his imprisonment 
and detention in custody. He therefore 
claims the benefit of the writ of habeas cor- 
pus, and that upon the hearing he may be 
discharged from imprisonment and custody, 
on the ground that this court is not pos- 
sessed of jurisdiction of the crime, because 
the same if committed, was committed at a 
place not now within its jurisdiction, the 
place where said crime is charged to have 
been committed, being in that part of the 
Indian country, which by act of congress of 
March 3, 1851, dividing the district of Ar- 
kansas, is attached to the Western district 
of Arkansas for which a separate district 
court was by said act created and vested 
with all the jurisdiction and powers of a 
circuit court, without any reservation to said 
circuit court of jurisdiction of any crimes 
previously committed within the limits of 
said Western district, or the Indian country 
attached thereto, or any transfer of any 
prosecution, or case, then pending in the 
circuit court, to any other court, and with- 
out any provision for the trial of such 
crimes in the district court for the Western 
district. Wherefore he insists he is legally 
discharged from any prosecution for said 
crime, no court possessing the power to pun- 
ish offences committed in the Indian country 
now attached to said Western district com- 
mitted prior to the creation thereof by the 
division of said Arkansas district, and is 
now illegally imprisoned and held in custo- 
dy to answer the said indictment. 

I am not satisfied that by the division of the 
district, and the attaching of the place and 
Indian country where the crime is charged 
to have been committed, to the Western dis- 
trict of Arkansas, the jurisdiction of the cir- 
cuit court over the crime, and the prosecu- 
tion thereof were divested, or that this court 
notwithstanding does not possess ample ju- 
risdiction thereof, and may lawfully proceed 
to try and punish in such case although the 
place where the crime was committed, if 
committed at all, is not now within, or at- 
tached to, the Eastern district of Arkansas 
and within which the place, where by law 
the circuit court is required to hold its ses- 
sions, is situated, and inasmuch as the crime 
charged against the petitioner is a felony, 
and no sufficient ground for his discharge 
from imprisonment is shown, admitting all 
of the facts to be true, as stated in his peti- 
tion, (with which is exhibited a duly certi- 
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ed copy of the indictment and writ of ca- 
pias, with the return thereto of the marshal 
above mentioned,) the prayer of the petition 
is denied. 

At the April term, 1853, a motion was 
made by Dawson, to quash the indictment 
on the same ground set out in the petition, 
namely, that the act of 3d March, 1851, cre- 
ating a court in the Western district of Ar- 
kansas, had the effect of destroying the ju- 
risdiction of this court over the case. 

This motion was argued, before DANIEL, 
Circuit Justice, and RINGO, District Judge. 
Joseph Stilwell, U. S. Dist. Atty. A. Pike, 
E. Cummins, and E. H. English, for Daw- 
son. Upon this motion the judges differed 
in opinion and certified two questions to the 
supreme court, which are stated in the deci- 
sion of that court, hereafter introduced. 

Dawson applied for bail, but the court on 
hearing the testimony refused his applica- 
tion. 

NOTE. The case in the supreme court was 
argued at the December term, 1853, Mr. Cush- 
ing, Atty. Gen., for the United States; and Mr. 
Lawrence and Mr. Pike, for Dawson; and will 
be found reported in 15 How. [56 U. S.] 467- 
494. 

Mr. Justice NELSON delivered the opinion of 
the supreme court: 

The defendant was indicted in the circuit court 
of the United States for the district of Arkansas, 
for the alleged murder of one Seaborn Hill, in 
the Indian country west of the state of Arkan- 
sas. The defendant is a white man and so was 
Hill, the deceased. . 

At a circuit court held at the city or Little 
Eock, on the 28th of April, 1853, the indictment 
came on for trial before the judges of that court; 
whereupon a motion was made on behalf of the 
defendant, to quash the indictment for want ot 
jurisdiction of the court to try the same. And 
upon the argument, the judges being divided in 
opinion, the following question was certified to 
this court foi its decision:— 

1. Did the act of congress, entitled "An act 
to divide the district of Arkansas into two judi- 
cial districts," approved the 3d of March, 1851, 
by which the Western district of Arkansas was 
created, take away the power and jurisdiction of 
the circuit court of the United States for the 
Eastern district of Arkansas, to try the indict- 
ment pending against the prisoner, James L. 
Dawson, a white man, found in the circuit court 
of the United States for the district of Arkansas, 
by a grand-jury impanelled on the 16th of April, 
1845, for feloniously killing Seaborn Hill, a 
white man, on the 8th of July, 1844, in the coun- 
try belonging to the Creek Nation of Indians 
west of Arkansas, and which formed a part of 
the Indian country annexed to the judicial dis- 
trict of Arkansas by the act of congress, ap- 
proved on the 17th of June, 1844 [5 Stat. 680], 
entitled "An act supplementary to the act en- 
titled 'An act to regulate trade and intercourse 
with the Indian tribes and to preserve peace on 
the frontiers,' " passed 30th June, 1834 [4 Stat. 
729], 

To state the question presented for our deci- 
sion in a more simple form, it is this: At the time 
the state of Arkansas composed but one judicial 
district in which the federal courts were held, 
the Indian country lying west of the state was 
annexed to it for the trial of crimes committed 
therein by persons other than Indians. In this 
condition of the jurisdiction of these courts, the 
crime in question was committed in the Indian 
country* and the indictment found in the circuit 



court at the April term, 1845, while sitting at the 
city of Little Rock, the place of holding the 
court. 

Subsequent to this the state was divided into 
two judicial districts, the one called the East- 
ern and the other the Western district of Arkan- 
sas. The Indian country was attached to, and 
has since belonged to the Western district. The 
question presented for our decision is, whether 
or not the circuit court for the Eastern district 
is competent to try this indictment, since the 
change in the arrangements of the districts. 

By the 24th section of the act of congress, 
June 30, 1834 (4 Stat. 733), it was provided that 
all that part of the Indian country west of the 
Mississippi river, bounded north by the northern 
boundary of lands assigned to the Osage tribe 
of Indians, west by the Mexican possessions, 
south by Red river, and east by the west line of 
the territory of Arkansas and state of Mis- 
souri, should be annexed to the territorial gov- 
ernment of Arkansas for the sole purpose of 
carrying the several provisions of the act into 
effect. And the 25th section enacted, that so 
much of the laws of the United States as pro- 
vides for the punishment of crimes committed 
within any place within the sole and exclusive 
jurisdiction of the United States, shall be in 
force in the Indian country, provided the same 
shall not extend to crimes committed by one In- 
dian against the person or property of another 
Indian. The act of congress of June 7th, 1844 
(5 Stat. 680), which was enacted .after the ter- 
ritory of Arkansas became a state, provided that 
the courts of the United States for the district 
of Arkansas should be vested with the same 
power and jurisdiction to punish crimes commit- 
ted within the Indian country, designated in the 
24th section of the act of 1834, and therein an- 
nexed to the territory of Arkansas, as were vest- 
ed in the courts of the United States for said ter- 
ritory before the same became a state; and that 
for the sole purpose of carrying the act into 
effect, all that Indian country theretofore an- 
nexed by said 24th action to the said territory, 
should be annexed to the state of Arkansas. 

As we have already stated, the crime in ques- 
tion was committed in this Indian country, after 
it was annexed for the^ purposes stated, to the 
state of Arkansas; and the indictment was 
found in the circuit court of the United States 
for the district of Arkansas, which we have seen 
was coextensive with the state. And if no 
change had taken place in the arrangement of 
the district before the trial, there could of course 
have been no question as to* the jurisdiction of 
the court. But by the act of congress 3d March, 
1851, it was provided that the counties of Ben- 
ton and eight others enumerated, and all that 
part of the Indian country annexed to the state 
of Arkansas for the purposes stated, should con- 
stitute a new judicial district, to be styled "The 
Western district of Arkansas," and the residue 
of said state shall remain a judicial district, to be 
styled "The Eastern district of Arkansas." The 
2d section provides, that the judge of the district 
court shall hold two terms of his court in this 
Western district in each year at Van Buren, the 
county seat in Crawford county. And the third 
confers upon him, in addition to the ordinary 
powers of a district court, jurisdiction within 
the district of all causes, civil or criminal, except 
appeals and writs of error which are cognizable 
before a circuit court of the United States. The 
fourth provides for the appointment of a dis- 
trict attorney and marshal for the district, and 
also for a clerk of the court. 

It will be seen, on a careful perusal of this act, 
that it simply erects a new judicial district out 
of nine of the western counties in the state, to- 
gether with the Indian country, and confers on 
the district judge, besides the jurisdiction al- 
ready possessed, circuit court oowers within the 
district, subject to the limitation as to appeals 
and writs of error; leaving the powers and ju- 
risdiction of the circuit and district courts, as 
they existed in the remaining portion of the state, 
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untouched. These remain and continue within 
the district after the change, the same as be- 
fore; the only effect being to restrict the terri- 
tory over which the jurisdiction extends. Hence 
no provision is made as to the time or place or 
holding the circuit or district courts in the dis- 
trict, or in respect to the officers of the courts, 
such as district attorney, marshal, or clerk, or 
for organizing the courts for the despatch of 
their business. These are all provided for un- 
der the old organization. 5 Stat. 50, 51, 1Tb, 
1 77 17S 

We do* not, therefore, perceive any objection to 
the jurisdiction of these courts over cases pend- 
ing at the time the change took place, civil and 
criminal, inasmuch as the erection of^ the new 
district was not intended to affect it in respect 
to such cases, nor has it in our judgment neces- 
sarily operated to deprive them of it. ^ _ 

It has been supposed that a provision in the 
sixth amendment of the constitution of the Unit- 
ed States has a bearing upon this question, which 
provides that, "in all criminal prosecutions, the 
accused shall enjoy the right to a speedy and 
public trial by an impartial jury of the state and 
district wherein the crime shall have been com- 
mitted, which district shall have been previous- 
lv ascertained by law." The argument is. that 
smce the erection of the new district out of the 
nine western counties in the state, together with 
the Indian country, it is not competent for the 
circuit court, in view of this amendment, to try 
the prisoners within the remaining portion of the 
old district, inasmuch as that amendment re- 
quires that the district within which the offence 
is committed, and the trial to be had, shall be as- 
certained and fixed previous to the commission 
of the offence. But it will he seen from the 
words of this amendment, that it applies only to 
the case of offences committed within the limits 
of a state; and whatever might be our conclu- 
sion, if this offence had been committed within 
the state of Arkansas, it is sufficient here to 
say, so far as it respects the objection, that the 
offence was committed out of its limits, and 
within the Indian country. The language of the 
amendment is too particular and specific to leave 
any doubt about it. "The accused shall enjoy 
the right to a speedy and public trial by an im- 
partial jury of the state and district wherein 
the crime shall be committed, which district 
shall have been previously ascertained by law." 
The only regulation in the constitution, as It 
respects crimes committed out of the limits of a 
state, is to be found in article 3, § 2 of the 
constitution, as follows:— "The trial of crimes, 
except in cases of impeachment, shall be by jury; 
and such trial shall be held in the state where 
the said crimes shall have been committed; but 
when not committed within any state, the trial 
shall be at such place or places as the congress 
may by law have directed." Accordingly, in the 
first crimes act, passed April 30, 1790, § 8 (1 
Stat. 114), it was provided, that "the trial of 
crimes committed on the high seas, or in any 
place out of the jurisdiction of any particular 
state, shall be in the district where the offender 
is apprehended, o,r into which he may be first 
brought." A crime, therefore, committed against 
the laws of the United States, out of the limits 
of a state, is not local, but may be tried at such 
place as congress shall designate by law. This 
furnishes an answer to the argument against the 
jurisdiction of the court, as it respects venue, 
trial in the county, and jury from the vicinage, 
as well as in respect to the necessity of particu- 
lar or fixed districts before the offence. These 
considerations have no application or bearing 
upon the question. 

In this case, by the annexation of the Indian 
country to the state of Arkansas, in pursuance 
of the act of 1844 for the punishment of crimes 
committed in that country, the place of indict- 
ment and trial was in the circuit court of the 
United States for that state in which the indict- 
ment has been found and was pending in 1851, 
when the Western district was set off; and as 
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that change did not affect the jurisdiction of the 
court as it respected pending cases, but remain- 
ed the same after the alteration of the district 
as before, it follows that the trial of the indict- 
ment in this court will be at the place and in 
the court as prescribed by law, which is all that 
is required in the case of an offence committed 
out of the limits of a state. 

We shall direct, therefore, an answer m the 
negative to be certified to the court below to the 
first question sent up for our decision, as we are 
of opinion the court possesses jurisdiction to hear 
and give judgment on the indictment. 

The second question sent up in the division of 
opinion is as follows:— Can the district court ot 
the United States for the Western district of 
Arkansas take jurisdiction of the case afore- 
said, so found in the year 1845, in said circuit 
court for the district of Arkansas? 

As our conclusion upon the first question super- 
sedes the necessity of passing uoon the second, 
it will be unnecessary to examine it, and we 
shall therefore confine our answer and certificate 
to the court below to the first. 

Mr. Justice McLEAN, dissenting. 

The facts and law of this case, as I under- 
stand them, have led me to a different conclu- 
sion from that of a majority of the court The 
24th section of the act of the 30th June, 1834, 
after making various provisions defining the lim- 
its of the Indian country, and imposing penalties 
for several offences by white persons, provides, 
"that for the sole purpose of carrying this act in- 
to effect, the Indian country bounded east by 
Arkansas and Missouri, west by Mexico, nortn 
bv the Osage country* and south by Red river, 
shall be, and hereby is, annexed to the territory 
of Arkansas." On the 8th of July, 1844, a mur- 
der was committed at the Creek agency, in the 
Creek country west of Arkansas, for which the 
grand-jury found a bill of indictment in the cir- 
cuit court of Arkansas at April term, 1845. By 
an act of March 3, 1851, it is provided, "that 
from and after the passage of this act the coun- 
ties of Benton, Washington, Crawford, Scott, 
Polk, Franklin, Johnson, Madison, and Carroll, 
and all that part of the Indian country lying 
within the present judicial district of Arkansas, 
shall constitute a new judicial district, to be 
styled the Western district of Arkansas; and 
the residue of said state shall be and remain a 
judicial district, to be styled the Eastern district 
of Arkansas." _ 

After the division of the district, Dawson the 
defendant was arrested for the alleged murder; 
and the question whether the circuit court of the 
United States sitting within the Eastern district 
has jurisdiction to try the case, has been referred 
to this court. When the offence was commit- 
ted and the indictment was found, the district of 
Arkansas included the state and the Indian 
country described; but when the defendant was 
arrested and the case was called for trial, the 
district had been divided; and the question is 
raised in the Eastern district, the murder hav- 
ing been committed in the Western. In the act 
dividing the district, congress had power to pro- 
vide that all offences committed in the district 
before the division should be tried in the East- 
ern district. But no such provision being made, 
the question is, whether the jurisdiction may be 
exercised in that district without it. Since the 
division of the district, capital punishments have 
been inflicted in the Western district for offences 
committed before the division. This deprived 
the accused of no rights which they could claim 
under the constitution of the United States or 
the laws of the Union. The sixth article of the 
amendment to the constitution declares, that "in 
all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial by an 
impartial jury of the state and district wherein 
the crime shall have been committed, which dis- 
trict shall have been previously ascertained by 
law." As the state and district are connected 
by the copulative conjunction in this provision, 
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the ease before lis is not technically within it. 
Ihe crime is alleged to have been committed 
within the Indian country which the district in- 
cludes; but it is not within the state. But the 
case appears to me to be within the policy of 
the provision. Nine counties of the state of Ar- 
kansas are within the district, and from which 
the jury to try the defendant might be summon- 
ed. This brings the case substantially within 
the above provision. Had the place of the mur- 
der been within one of the above counties, the 
constitutional provisions must have governed the 
case. All the rights guaranteed by the consti- 
tution would have been secured to the criminal 
by a trial in the Western district; but those 
rights are not realized by him on a trial in the 
Eastern district. And that is made the place 
of trial because the alleged murder was not com- 
mitted within the state. 

In the 2d section of the 3d article of the con- 
stitution it is declared that "the trial of all 
crimes, except in cases of impeachment, shall be 
by jury; and such trial shall be held in the 
state where the said crimes shall have been com- 
mitted; but when not committed within any 
state, the trial shall be at such place or places as 
congress may by law have directed." The lat- 
ter clause of this provision covers the case now 
before us. The crime charged was not commit- 
ted within any state; but it was committed with- 
-in a district, within which such offences are to 
be tried as "directed by congress." And there 
seems to me to be no authority to try such an of- 
fender in any other district or at any other place. 
The act of 1834 provides that an offender under 
the act, when arrested, shall be sent for trial to 
the district where jurisdiction may be exercised. 
The punishments inflicted in the Western dis- 
trict of Arkansas for crimes committed before 
the division of the district, were in accordance 
with the above provision of the constitution and 
the principles of the common law, both of which 
are opposed to a trial of the same offences in the 
Eastern district. The tribunal is the same in 
both districts, except the circuit judge may not 
be bound to attend the Western district; but the 
Western district includes the place of the crime, 
which by the laws of England and of this coun- 
try is the criterion of jurisdiction in criminal 
cases. This is never departed from where the 
limits of the jurisdiction are prescribed. 

On what ground can jurisdiction be exercised 
in the Eastern district? Not, I presume, on the 
ground that the crime was committed before the 
district was divided. If this be assumed and 
sustained, the capital punishments which have 
been inflicted in the Western district for similar 
offences have been without authority. The of- 
fenders have been tried and they have had sub- 
stantially the benefits secured by the constitu- 
tion. They have had a jury from the district 
and as near the vicinage as practicable. These 
privileges they would not have realized had they 
been tried in the Eastern district. If tried in 
the Eastern ' district the jury must have been 
summoned from that district, and not from 
the district in which the offence was commit- 
ted. The considerations in favor of the West- 
ern district as the legal place of trial, greatly 
outweigh, it seems to me, any that can arise in 
favor of the Eastern district. 

There is, however, a fact which may be sup- 
posed of great weight in deciding the question; 
and that is, the indictment was found before the 
division of the district. I will examine this. It 
is admitted the jurisdiction was in the circuit 
court for the entire district when the indictment 
was found. This gave jurisdiction; but every 
step taker in the cause subsequent to the finding 
of the bill, is as much the exercise of jurisdic- 
tion as the finding of the bill. The establish- 
ment of the Western district in effect repealed 
the jurisdiction of the Eastern district as to 
causes of action arising in the Western district 
as fully as if the law had declared "no jurisdic- 
tion shall hereafter be taken in any case, civil 
or criminal, which is of a local character and 



[25 Fed. Cas. page 792] 

arises in the Western district." Offences com- 
mitted m that district are made local by the acts 
of congress. This is not a case where, if ju- 
risdiction once attaches, the court may finally 
determine the matter. There seems to me to be 
no reason for such a rule in a criminal case, es- 
pecially when it is opposed to the policv of the 
constitution and to the principles of the com- 
mon law. 

A case lately decided in this court may have 
some bearing on this question. Under the fugi- 
tive slave law of 1793 [1 Stat. 302], certain pen- 
alties were inflicted for aiding a fugitive from 
labor to escape. A number of actions were 
brought in several of the states— in Ohio, Indi- 
ana, and Michigan— for the recoverv of this pen- 
alty; but it was set up in defence that this 
penalty was repealed by repugnant provisions 
in the law of 1850 [9 Stat. 462], on the same 
subject, and this court so held. The actions 
which had been pending for years were stricken 
from the docket But it may be said the repeal 
m the case stated operated on the right of ac- 
tion. This js admitted. And so it may be said 
the Western district was repugnant to the East- 
ern, so far as causes of local actions arise in the 
Western district; and is not this repugnancy as 
fatal to the trial, as the repeal of the penalty in 
the act of 1793? All this difficulty arises from 
an omissior of congress to make in the law di- 
viding the district, the necessary provision; and 
it appears to me we have no power by construc- 
tion or otherwise to supply the omission. This 
could not be done in an action of ejectment. 
A writ of possession in such a case could not be 
issued to the Western district on a judgment en- 
tered in the Eastern. And if such jurisdiction 
could not be sustained in a civil action, much 
less can it be sustained in a criminal case. 

If a person guilty of a crime in the Indian 
country before the division, could not be indict- 
ed and tried in the Eastern district, it follows 
that the fact of the crime having been commit- 
ted in the Indian country can afford no ground 
of jurisdiction in the present case. It must rest 
alone then, it would seem, for jurisdiction on the 
ground that the indictment having been found 
in the Eastern district, the same jurisdiction 
may try the defendants, and if found guilty sen- 
tence them to be executed. This view must 
overcome the locality of the crime, and the right 
which the defendants may claim to have, a jury 
as near the vicinage as practicable, at least a 
jury from the district where the crime was com- 
mitted. These appear to me to be objections 
entitled to great consideration. A jurisdiction 
in so important a case should not be maintained 
under reasonable doubts of its legality. 

The cases referred to in the argument to re- 
tain the jurisdiction, do not, as it appears to me, 
overcome the objections. Numerous instances 
are cited where the territory of a judicial dis- 
trict has been changed, provision being made in 
the act that the jurisdiction should be continued 
where suits had been commenced. This shows 
the necessity of such a provision, and is an ar- 
gument against the exercise of the jurisdiction 
where no provision has been made. And in tnose 
cases like the present, where a district has been 
changed without any provision as to jurisdiction, 
there is no exercise of it shown in a criminal 
case, especially where the punishment is death. 
Where jurisdiction attaches from citizenship of 
the parties, a change of residence does not affect 
the jurisdiction. The case of Tyrell v. Round- 
tree, 7 Pet. [32 U. S.] 464, seems to have no 
bearing upon this question. That action was 
commenced by an attachment, which was laid 
upon the land before the division of the county; 
and this court said the land remained in the cus- 
tody of the officer subject to the judgment of 
the court. An interest was vested in him for 
the purposes of that judgment. The judgment 
was not a general lien on it, but was a specific 
appropriation of the property itself. And they 
say a division of the county could not divert this 
vested interest, or deprive the ofiicer of power to 
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finish a* process which was rightly begun. There 
may be cases where counties have been divided 
after jurisdiction was taken in a local action, 
and the suit has been carried into judgment; 
but such cases afford no authority in the pres- 
ent case. 

In the case relied upon as in point, Rhoades v. 
Selin [Case No. 11,740], the court said: "At 
the first or second session of this court, which 
succeeded the passage of the act of 1824, which 
added this and other counties to the Western 
judicial district, we were called upon to decide 
whether the present action, together with some 
others then on our docket for trial, together with 
the papers belonging to them, should be sent to 
the Western district or retained here. After 
hearing counsel on the question the opinion of 
the court was that those cases were not embra- 
ced either by word or the obvious intention and 
policy of the act." This does not appear to be 
a well considered case. The counties were an- 
nexed to another jurisdiction, and yet the court 
speak of "the obvious intention and policy of the 
act;" and on that ground entertain jurisdiction 
over cases pending in the former district. This 
was right in regard to transitory actions; but 
not where the actions were of a local character. 

Ordered to be certified that the circuit court 
of the United States for the Eastern district of 
Arkansas had jurisdiction to hear, try, and de- 
termine the indictment. [15 How. (56 U. S.) 
467.] 

At the April term, 1855, the case was tried 
before the Hon. DANIEIj RINGO, district 
judge, holding the circuit court; absent the Hon. 
PETER V. DANIEL, associate justice of the 
supreme court of the United States. 

J. W. McConaughey, Dist. Atty., and M. 
Quail, for the United States. 

Albert Pike and S. W. Williams, for the pris- 
oner. 

The jury returned a verdict of guilty of man- 
slaughter, and recommended Dawson to the 
mercy of the court. And the court subsequent- 
ly pronounced sentence, which was, that the 
said Dawson should be imprisoned for the space 
of two years in the common jail of Pulaski 
county in the state of Arkansas. The case as 
to John R. Baylor was continued. Upon a pe- 
tition very numerously signed, Dawson was par- 
doned by President Pierce, in the summer of 
1855. 
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Contempt — Violation of Injunction — Subse- 
quent Decree. 

1. A contempt of court in the United States 
courts must arise from disobedience of or re- 
sistance to some decree or order in existence. 
Hence where A., on the 17th day of September, 
1852, sold a certain patent while a suit was 
pending in relation to it, and on the 28th of 
September, 1852, an injunction was issued, held, 
that the sale was no contempt. 

2. The history of the law of contempt in the 
United States courts traced and discussed. 

Report, per GREEN, Master: 

This honorable court, by its order dated 
23d day of March, 1853, directed the sub- 
scriber, one of the masters of the court, to 
continue the examination of the defendant 
in this proceeding on interrogatories to be 
propounded and answered in such form as 
he should direct, and he hereby reports, that 
the said defendant attended before him, 



from time to time, and answered in writing, 
under oath, the several interrogatories to 
him propounded, which said interrogatories 
and answers are returned to this court with 
this report. 

The subscriber would also report, that in 
pursuance of the order of the court, he exam- 
ined William H. Rogers, Amos D. Wyckoff 
and John Helm, witnesses produced before 
him at the instance of the relator, in reference 
to the contempt charged in this proceeding, 
and he hereby returns to this court, with his 
report, the examination of the said witnesses. 

And it is further ordered, that the said 
master report to the court in writing, wheth- 
er or not the said defendant is in contempt 
for having violated an injunction tested on 
the 28th of September, 1852, and which, di- 
rected to Horace H. Day, and his agents, 
etc., commands them from thenceforth to 
desist and refrain from making, using, or 
vending to others to be used, any manufac- 
tures, goods, articles or materials, composed 
of India-rubber, prepared in the manner 
specified in the patent granted to Nathaniel 
Hayward, as assigned to Charles Goodyear, 
or in the manner specified in the patent re- 
issued to the said Charles Goodyear, and 
from infringing- upon and violating the said 
patent in any way whatsoever. [Case No. 
5,569.] The injunction is not to prevent the 
defendant from manufacturing shirred or 
corrugated goods, and such other articles as 
the said defendant is authorized to make 
under certain articles of agreement made 
and entered into between him and the com- 
plainant. 

It appears from the evidence that the writ 
of injunction was served on Day and Rog- 
ers and Wyckoff on the same day it was is- 
sued or the day after, and that orders were 
sent to the factory at New Brunswick, on 
that day, directed to Mr. Rollo, who was in 
charge of the' establishment, to desist from 
further manufacturing any articles which 
would or could be considered a violation of 
the injunction, and Day, Rogers, Wyckoff 
and Helm, the witnesses examined before 
the master, all unite in saying that they be- 
lieve that the instructions were observed 
and carried out But it is insisted on the 
part of the relator, that Day's conduct be- 
fore and after the 28th of September, 
amounts to a violation of the injunction, and 
that he ought to be adjudged to be in con- 
tempt, and most of the evidence taken has 
had reference to this point. 

It appears from the examinations taken 
before me, that on the 17th of September, 
1852, Horace H. Day executed to Rogers & 
Wyckofe an absolute bill of sale, in consid- 
eration of $225,000, for all the stock of goods, 
fixtures and materials, at 23 Courtland 
street, New York, and the machinery, and 
every thing else, except water wheels, in 
the factories at New Brunswick, at Piseata- 
way, and at Great Barrington; all India- 
rubber goods on consignment, and a full li- 
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cense to use in their own business, all the 
patents or patent rights belonging to Day, 
and took in payment the promissory notes 
of Rogers and Wyckoff jointly, twenty-eight 
in number, from sixty days to thirty-four 
months, secured by mortgages on the prop- 
erty included in the bill of sale, except the 
property at Courtland street store; that the 
sum of fifty dollars was paid by Rogers & 
Wyckoff to bind the bargain; that Day also 
executed leases for the factories, &c., at 
New Brunswick, Piscataway, and Great Bar- 
rington, and 23 Courtland street, with condi- 
tions that he, Day, should have an oflice, in 
which to conduct any other than an India- 
rubber business, and the privilege of keep- 
ing a sign at the door, and over the entrance 
to his ofiice. A rent is reserved in each of 
the leases, and the term fixed is seven 
months and thirteen days. 

Rogers & WyckofE were the clerks of Day, 
and had property to no very large amount; 
no inventory was made or appraisement had. 
Rogers & WyckofE took possession and open- 
ed a new set of books, and bought and sold, 
and made the usual entries in the books of 
the firm of Rogers & Wyckoff, and matters 
continued in this way till the 19th of Octo- 
ber, little more than a month, when the 
parties under their hands and seals, re- 
scinded the bill of sale, leases, mortgages 
and licenses, and agreed to cancel the notes 
and mortgages, and Rogers & Wyckofe were 
to account to Day for the amount sold by 
them of the purchased goods, and Day 
agreed to allow Rogers & Wyckoff for all 
cash paid by them on the purchase of goods 
then mixed up with the others in the store, 
and to assume and pay their credit obliga- 
tions for the same. 

It is insisted by the counsel for the re- 
lator, that this sale, including some vulcan- 
ized rubber, made while 'the suit was pend- 
ing, and with a full knowledge of the matter 
in dispute, is a violation of the injunction. 
Several cases are cited from the English 
chancery books in support of their position, 
and it may be well briefly to examine these 
cases to ascertain how the law of contempt 
has been settled in England. The first case 
cited is from 14 Ves. 136, Osborne v. Ten- 
ant. In this case, Lord Eldon, the chan- 
cellor, ruled, that as the party, by his at- 
tendance in court, was apprised of what the 
decision of the court would be, and that an 
injunction would be- ordered, and left the 
court at the moment the decision was pro- 
nounced, and did an act to defeat such de- 
cision, the court would hold the party to the 
same consequences, as if the order had been 
actually made. So, also, in the case of Skip 
v. Harwood, from 3 Atk. 564, Lord Hard- 
wicke committed the defendant to the Fleet, 
for contempt, on the ground that he at- 
tended in court the whole time that the ar- 
gument was going on; was present when 
the opinion was delivered, and left the court 
just as the decree for an injunction was 



given, and removed in a fraudulent and col- 
lusive manner a part of the partnership ef- 
fects, which, by the decree, he was restrain- 
ed from doing. But these cases are distin- 
guishable from this case in several particu- 
lars. This case was argued in March, 1852, 
and no decision was made till the 28th of 
September, some six months afterwards. 
The merits had been discussed by able coun- 
sel on both sides, upon a very large amount 
of evidence, not without some doubt as to 
its weight. No intimation had fallen from 
the court as to their opinion, and the case 
was held under advisement till the 28th of 
September, 1852. Lord Eldon, in a subse- 
quent case of James v. Downes, 18 Ves. 521, 
revives this subject, and holds this language: 
"a party cannot be committed for the breach 
of an injunction, that express species of con- 
tempt, unless there is an injunction. There 
is no instance, previous to the case of Os- 
borne v. Tenant, that the court ventured to 
consider the act of contempt, unless the par- 
ty being present in court, heard the order 
for an injunction made." ^That if the party 
was in court while the motion for an injunc- 
tion was proceeding, he should not escape 
the process by turning his back before the 
court pronounced the order "Let the injunc- 
tion go," for this would be considered a 
mere contrivance. The judges appear to 
have laid down no general principle in these 
cases; each case seems to regulate itself, 
and depends much upon the tempe*r and pe- 
culiar mind of the judge. 

To place the suitor within the entire con- 
trol of the court, is not in harmony with the 
free institutions of our country, and when 
the matter was first debated before the mas- 
ter, he felt confident that some legislative 
enactment would be found, which would de- 
fine the power of the court, defend its dig- 
nity/preserve its order, enforce its decrees, 
and at the same time protect the liberty of 
the citizen. What is the legislation on this 
subject? 

In the act of congress to establish the 
judicial courts of the United States, ap- 
proved September 24, 1789 [1 Stat. 73], it is 
provided in the seventeenth section, that all 
the courts in the United States should have 
the power to punish by fine and imprison- 
ment, at the discretion of the court, all con- 
tempts of authority in any cause or hear- 
ing before them, and then by the ninetieth 
rule regulating the practice of the courts of 
equity of the United States, the practice of 
the circuit court, unless provided for by rule, 
should be regulated by the practice of the 
high court of chancery in England, so far as 
the same could be reasonably applied. The 
courts have therefore taken the English 
cases as their guide, and continued to do so 
until the year 1831, when congress passed 
an act entitled an act declaratory of the law 
concerning contempts of court See 4 Stat. 
487. By this law it is enacted, that the pow- 
er of the courts of the United States to issue 
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attachments and inflict summary punishment 
for contempt of court, shall not he construed 
to extend to any cases except the misbehavior 
of any person in the presence of the court, or 
so near as to obstruct the administration of 
justice, the misbehavior of any officer in his 
official transactions, and the disobedience or 
resistance by officer, party, juror, witness, 
or any other person, to any lawful writ, pro- 
cess, order, rule, decree, or command of the 
court 

As this is a'n important act, and seems to 
settle the case before the court, some pains 
have been taken to ascertain its origin. We 
And that Hon. James H. Peck, judge of the 
district court of the United States for the 
district of Missouri, was impeached by the 
house of representatives, under the following 
circumstances: He had delivered an opin- 
ion, and given judgment in accordance there- 
with, in an action pending in his court, in 
favor of the United States affecting the title 
to a large tract of land. The losing party 
appealed from the decision, and before the 
determination of the case, Judge Peck pub- 
lished in one of the public newspapers, his 
opinion. The counsel for the applicant pub- 
lished an article, in another newspaper, pur- 
porting to expose the errors of doctrine and 
fact alleged to exist in the opinion of the 
judge. There is nothing offensive in the lan- 
guage or manner of the article. A few days 
after the appearance of the article, the judge 
directed proceedings to be instituted, as for 
a contempt; in a summary manner, an at- 
tachment was issued against the attorney, 
and he was brought before the judge, but 
declined submitting to interrogatories, as he 
wished to recall nothing that he had writ- 
ten. He was, by the order of the judge, 
committed to prison for twenty-four hours, 
and suspended from practicing as an attor- 
ney in that court for eighteen months. This 
order was in the spirit and letter of the Eng- 
lish cases, and considered as a legitimate ex- 
ercise of the power vested in the court. But 
the attorney protested, and the case ulti- 
mately reached Washington, and Judge Peck 
was impeached by the house, and tried be- 
fore the senate, and escaped conviction by 
a single vote. The subject of contempt was 
discussed before the court of impeachment, 
by the first legal minds of the country— by 
Wirt and Meredith, by Buchanan and Story, 
and Spencer and Wickliffe. A few days aft- 
er this decision, a member of the house of 
representatives offered a resolution that the 
committee on the judiciary should be direct- 
ed to inquire into the expediency of defining 
by statute all offences which may be pun- 
ishable as contempt of the courts of the 
United States, and also to limit the punish- 
ment of the same; and Mr. Buchanan, the 
chairman of that committee, reported the act 
of the 2d of March, 1831. The action of 
Judge Peck was considered, by those who 
voted for his conviction, as a great dispar- 
agement of public justice, as an abuse of ju- 
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dicial authority, and as a subversion of the 
liberties of the people of the United States. 

The law passed was beyond doubt intended 
as a guide for the courts, and to forbid in 
future all constructive contempts; and that 
the courts should make use of the writ of at- 
tachment for the protection of themselves, 
and not for the benefit of the party complain- 
ing. By this act, to constitute a contempt, 
there must be a decree or order in existence, 
and a disobedience or resistance to such de- 
cree or order. Applying this reasoning to 
the sale of the 17th of September, 1852. How 
can this sale be said to be a disobedience of 
a decree not entered up till the 28th of Sep- 
tember, some ten days afterwards. Besides, 
Day, and Rogers, and Wyckoff all unite in 
swearing that they had no intention to defeat 
the decree of the court, for they one and all 
say they thought Day would be the success- 
ful party. We find in the case of U. S. v. 
Dodge [Case No. 14,975], the law on this point 
thus expressed: "If the party against whom 
an attachment has issued for a contempt, by 
his affidavit and answers to interrogatories 
discharge himself of the contempt, no further 
proceedings can be had against him in the at- 
tachment; but if perjury appear, he will be 
recognized to answer," &c. 

But is there anything in this extraordinary 
sale, and in what took place between its exe- 
cution and rescission, which can be considered 
a disobedience to the injunction? There can 
be no doubt, that a part of the goods sold by 
Day to Rogers and Wyckoff, consisted of vul- 
canized rubber, manufactured prior to the 
17th of September, and an infringement of 
Goodyear's patent; and, also, that a part of 
these goods were sold by Rogers and Wyc- 
koff, before the decision. Did the testimony 
fix with certainty, that the vending of the 
vulcanized rubber goods after the service of 
the injunction was made, under the direction 
of Mr. Day, I should be inclined to report him 
in contempt, for I hold the law to be, that as 
soon as the decree was entered, confirming 
the right of Mr. Goodyear, all goods manu- 
factured in infringement of that right, were 
contraband, and any sale or intermeddling 
with them, would be a using in disobedience 
of the injunction. But the testimony does 
not show that after the 28th of September, 
1852, Mr. Day manufactured or sold any pro- 
hibited article, and his liability, if any, must 
rest upon his consent and knowledge of what 
Rogers & Wyckoff did. The law upon this 
point appears to be, that one may be guilty 
of a breach of an injunction, by aiding and 
abetting those who are committing a"n act in- 
consistent with it, although he should not ac- 
tually take part in such act. 

Did Rogers & Wyckoff, after the 2Sth of 
September, 1852, do any act inconsistent with 
the injunction? If they did,itmust have been 
by vending the prohibited articles. Now, in 
the language of one of the cases cited, Ma- 
gennis v. Parkhurst, 3 Green, Ch. [4 N. J. 
Eq.] 434, "the party alleging a contempt of 
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court by breach of an injunction, must make 
it out clearly to the satisfaction of the court." 
The defendant has denied the contempt under 
oath. Does the testimony of Rogers & Wyc- 
koff, and Helm prove it? Helm in his an- 
swer, says, that after the 28th of September 
he mixed rubber compound for heating, for 
the purpose of making shirred cloth, and 
nothing else, and there were shoes made up 
out of the compound, which was prepared, or 
partially prepared before the decision; noth- 
ing but shoes. William H. Rogers estimated 
the sales at 23 Courtland street, between the 
17th of September and the 19th of October, 
at from $15,000 to $20,000, and to the ques- 
tion, of that sum, about how much was vul- 
canized India-rubber goods? he answers that 
if the webbing or shirred cloth be considered 
vulcanized, then two-thirds of the sales were 
vulcanized, and he does not recollect that dur- 
ing that period, Day made himself responsible 
for any debt contracted by Rogers & Wyckoff. 
He further says that Rogers & Wyckoff con- 
tinued after the decision, to sell vulcanized 
rubber goods, including over-shoes, but that 
Day did not induce him or Wyckoff to sell 
vulcanized rubber goods to any person; the 
persons having goods on consignment made 
returns of their sales to Rogers '& Wyckoff, 
but Air. Day did not receive any moneys from 
them; that there was not ever at any time 
any understanding that Day should have any 
interest in the business or property after the 
sale of the 17th of September, or that Rogers 
& Wyckoff should act as agents for Day, or 
that the business should be conducted for 
Day's benefit. Amos D. Wyckoff, who was 
the principal bookeepex*, and was constantly 
at the store, 23 Courtland street, says that 
Rogers & Wyckoff did sell vulcanized rubber 
goods, which had been manufactured by Day 
before the 17th of September, and included 
in the sale, but the quantity he cannot tell, 
and that what remained were retransferred 
to Day, and remain in the store, No. 23 Court- 
land street The testimony of this witness 
does not show any participation of Day in the 
sales, or that he aided therein. 

It was insisted by the counsel of relator, 
that the sale of the 17th of September was 
fraudulent and void, but however unusual the 
terms of payment may be, and however in- 
sufficient the security, still it is not perceived 
that these are unmistakable marks of fraud. 
The sale was good between the paities, and 
passed the title from Day to Rogers and 
Wyckoff, and however void as against Good- 
year, if it had not been rescinded, it is valid 
between the parties. It cannot be concealed 
that the sale of the 17th of September, and 
its rescission, are marked with some extraordi- 
nary features, but they do not, in my opin- 
ion, make the acts of Rogers & Wyckoff those 
of Day, and bring him within the severe con- 
sequences of having disobeyed the injunction, 
and thus subject him to fine and imprison- 
ment. Besides any damage which Goodyear 
may have sustained, can be ascertained and 



liquidated by the master, who is yet to .take 
an account of all the rubber goods manu- 
factured and sold by the defendant, in viola- 
tion of the patent of the' complainant. Much 
time has been spent in the investigation or 
this subject, but the master does not think 
that it has been misspent, for it was right 
that this whole transaction should be dis- 
closed. Though the examination in the case 
was continued for several days, it was not a 
case of oppression on the part of the com- 
plainant 

All these suggestions are respectfully sub- 
mitted to the court, and the master reports on 
this branch of the case that, in his opinion, 
under the true construction of the act of con- 
gress, of Alarch, 1831, and the testimony tak- 
en, the defendant, Horace H. Day, is not in 
contempt. 

THE COURT subsequently confirmed the 
master's report. [Unreported.] 



UNITED STATES v. DAY. See Case No. 
1,581. 



Case Mb. 14,935. 

UNITED STATES v. DE BARE. 

[6 Biss. 358; i 7 Chi. Leg. News, 321; 21 Int. 
Rev. Rec. 213; 7 Leg. Gaz. 210.] 

District Court, E. D. Wisconsin. June, 1875. 

Indictment — Variance— Receiving Stolen Prop- 
erty—Character of Property. 

1. Where an indictment for receiving stolen 
goods charges that the accused received the 
goods from the principal felon, and the proofs 
show that they were received from a person 
to whom the thief had delivered them, the va- 
riance is fatal. 

2. In a prosecution for receiving stolen post- 
age stamps, the proof was that the thief de- 
posited them in an express office directed to 
the defendant, and after arrest gave a written 
order for the property to a postmaster, who 
took them, and subsequently, by order of the 
postoffice department, re-deposited them in the 
express office and they were forwarded to the 
defendant, who received them. Held, that tne 
character of the stamps as stolen property 
ceased in the hands of the postmaster, and that 
there could be no conviction. 

The indictment charged that on the 19th 
of November, 1874, the defendant [Reuben 
E. De Bare] with intent to defraud the Unit- 
ed States, wilfully and feloniously received 
from one Crawford a quantity of postage 
stamps, the said stamps having been stolen 
from a post-office of the United States, and 
the defendant, at the time he received the 
same, knowing them to have been stolen. 

At the trial the testimony disclosed the fol- 
lowing facts: In the night of November 12th, 
1874, the post-office at Unionville, Missouri, 
was robbed by Crawford, and postage stamps 
to the amount of about $156 were stolen. 
The robber was detected and arrested at 



* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



[25 Fed. Cas. page 797] 



(Case No. 14,935) U. S. v. DE BARE 



Quincy, 111. Previous to his arrest, he had 
deposited the stamps in the form of an en- 
closed package in the express office at 
Quincy, directed to the defendant at Milwau- 
kee, Wis. After his arrest, he surrendered 
other property stolen from the Unionville 
post-office, and on request of the Quincy 
postmaster, gave the latter a written order 
on the agent of the express company, for the 
package of stamps. Upon presentation of this 
order at the express office the stamps were 
delivered to the Quincy postmaster, who tes- 
tified that he took the package to his office, 
opened it, counted the stamps and placed 
them in the postoffice vault He thus re- 
tained possession of the stamps until subse- 
quently ordered by the post-office depart- 
ment to let them go forward to the con- 
signee. Using the external wrapper and fas- 
tenings, he found upon the package when it 
came to his possession he re-inclosed the 
stamps and re-deposited them in the express 
office to be forwarded, the package bearing 
the identical directions placed upon it by the 
original consignor. 

Testimony was given on the trial to show 
that the stamps after being thus forwarded, 
came to the hands of the defendant. The 
jury were instructed, that in order to convict 
it must be proven as charged in the indict- 
ment, that the defendant received the stamps 
from Crawford, and that if the jury should 
find from the evidence that the Quincy post- 
master, as his individual act, or for and in 
behalf of the post-office department, forward- 
ed the stamps to the defendant, and that 
the defendant received them from the post- 
master and not from Crawford, there must 
be a verdict of acquittal, even though the 
stamps were originally stolen by Crawford. 
The verdict was against the accused. His 
counsel moved for a new trial on two 
grounds: (1) That the verdict was against 
the evidence and the instructions of the court, 
and moreover, upon the facts proved, that 
the jury should have been directed to render 
a verdict of acquittal. (2) That when the 
stamps came into the hands of the Quincy 
postmaster, their character was that of stolen 
property recovered by the owner; that they 
thereafter ceased to have that character, and 
that when received by the defendant, they 
were not, as to the person from whom they 
came, stolen stamps, and therefore there 
could be no conviction in this case. 

Levi Hubbell, U. S. Dist Atty. 
N. S. Murphey, for defendant 

DYER, District Judge. Careful considera- 
tion of the question has confirmed me in the 
opinion that the instruction given to the jury 
was right. Undoubtedly it is not, in all 
cases, essential that an indictment against a 
receiver should allege by whom the prop- 
erty was stolen. A party may be indicted 
for receiving goods stolen by persons un- 
known. In a case where an indictment was 



objected to because it did not ascertain the 
principal thief, and did not, therefore, state 
to whom in particular the prisoner was ac- 
cessory, it was neld good [Thomas' Case, O. 
B. 17G6] ;2 but "where the principal, however, 
is known, it seems proper to state it accord- 
ing to the truth." 2 East, P. O. 781. It is 
laid down in the books as a settled principle, 
that if an indictment allege that the goods 
were received from the thief, it must be 
proved that they were received from the 
thief, and if it appear that the thief gave 
them to a person from whom the accused re- 
ceived them, it is a fatal variance. In sup- 
port of this principle, Arundel's Case, 1 
Lewis, 115, cited by defendant's counsel, on 
this motion, is the leading authority. The 
prisoner was indicted for receiving stolen 
goods, and the indictment alleged that he re- 
ceived them from the person who stole them, 
and that this person was a certain ill-dis- 
posed person to the jurors unknown. It was 
proved that the person who stole the property 
handed it to J" S., and that X S. delivered 
it to the prisoner; and Parke, J., held, that 
on this indictment it was necessary to prove 
that the prisoner received the property from 
the person who actually stole it, and he 
would not allow it to go to the jury to say 
whether or not the person from whom he was 
proved to have received it was an innocent 
agent of the thier. 

Now, in the ease at bar, the indictment 
charges that the defendant received the post- 
age stamps from Crawford. To convict, the 
proof should conform to the charge. If the 
proof is that the defendant received the 
stamps from the Quincy postmaster and not 
from Crawford, the variance is fatal. Craw- 
ford was the principal felon. After arrest, 
as we have seen, the stamps passed into the 
possession of the Quincy postmaster, who 
took them from the express office, and sub- 
sequently, by direction of the department, 
forwarded them to the consignee. There was 
no relation of principal and agent between 
Crawford and the postmaster. The former 
had originally authorized the express com- 
pany to carry and deliver the stamps to the 
defendant. By his order in writing, given 
to the postmaster, he withdrew that author- 
ity, ceased to be a party to the contract of 
transportation, and surrendered the stamps 
to the postmaster. The subsequent re-deposit 
of the stamps in the express office, was the 
act of the postmaster under direction of; the 
department, and I think the case is directly 
within the principle of Arundel's Case before 
cited. 

1 am convinced, therefore, that it would not 
have been error to have instructed the jury 
that the variance between the allegation in 
the indictment and the 'proof, is fatal to a 
conviction. 

If there be any doubt upon the point thus 
far discussed, there can be none, I think, 

2 [From 7 Chi. Leg. News, 321.] 



U. S. v. DE GRIEFF (Case No. 14,935a) 



[25 Fed. Cas. page 798] 



concerning the second ground urged in sup- 
port of this motion. The ownership of these 
stamps was in the United States. The 
Quincy postmaster was the agent of the own- 
er. When Crawford surrendered them to this 
agent they were reclaimed property that had 
been stolen, but their character as stolen 
property ceased in che hands of the post- 
master, so far as the subsequent receiver 
was concerned. The moral turpitude of a 
receiver under such circumstances may be as 
great as in case the property comes directly 
from the hands of the thief, because the crim- 
inal intent on his part exists equally in both 
cases. But to create the offense which the 
law punishes, the property, when received, 
must, in fact, and in a legal sense, be stolen 
property. If these stamps were received by 
the defendant, they did not, when received, 
upon the proof made, bear this character. 
They had been captured from the thief by 
the owner, and the act of forwarding them 
to the alleged receiver was the act of the 
owner. 

I regard this point conclusively settled up- 
on authority In State v. Ives, 13 Ired. 338, 
it was held that an indictment for receiving 
stolen goods must aver from whom the goods 
were received, so as to show that the person 
charged received them from the principal 
felon. If received from any other person 
the statute does not apply. In Reg. v. 
Schmidt, L. R. 1 Crown Cas. 15, the case was 
this: Four thieves stole goods- from the cus- 
tody of a railway company, and afterwards 
sent them in a parcel by the same company's 
line addressed to the prisoner. During the 
transit the theft was discovered, and, on 
the arrival of the parcel at the station for 
its delivery, a policeman, in the employ of the 
company, opened it and then returned it to 
the porter, whose duty it was to deliver it 
with instructions to keep it until further or- 
ders. On the following day the policeman 
directed the porter to take the parcel to its 
address, where it was received by the pris- 
oner, who was afterwards convicted of re- 
ceiving the goods knowing them to be stolen, 
upon an indictment which laid the property 
in the goods in the railway company. Held, 
that the goods had got back into the posses- 
sion of the owner so as to be no longer stolen 
goods, and that the conviction was wrong. 
The case of Reg. v. Lyons, 41 E. C. L. 122, 
was cited by counsel for the prosecution in 
support of a conviction in this case. The re- 
port of the case is meager, but it appears 
that a brass weight had been stolen by a lad 
in the employ of the prosecutors; and it hav- 
ing been taken from him by another servant 
in the presence of one of the prosecutors, it 
was restored to the lad again, in order that 
he might take it for sale to the house of the 
prisoner, where he had been in the habit of 
selling similar articles before. The lad took 
it and sold it for 6M>d. The point was made 
that as the property had been restored to the 
possession of the owner it could not after- 



wards be considered as stolen property. Cole- 
ridge, X, said that for the purposes of the 
day, he should consider the evidence suffi- 
cient to sustain the indictment, but would 
take a note of the objection. The prisoner 
was convicted and sentenced to transporta- 
tion, and no change was subsequently made 
in the judgment of the court. But this case 
of Reg. v. Lyons is expressly overruled in the 
case of Reg. v. Dolan, 29 Eng. Law & Bq. 
533, Lord Campbell, C. J., delivering a judg- 
ment in which Justices Coleridge, Cresswell, 
Piatt and Williams concur. Lord Campbell 
says: "With regard to the Reg. v. Lyons, I 
think that the facts cannot be accurately stat- 
ed. But if they be, I must say that I can- 
not concur with that decision, and I think 
that it ought not to be acted upon." Of his 
previous decision in that case, Coleridge, J., 
says: "Having no recollection of the case oi 
Reg. v. Lyons, I cannot take upon myself to 
say it is wrongly reported. But if it is not, 
I am bound to say that I think I made a 
great mistake/* 
Motion for a new trial granted. 



UNITED STATES (DE FITCH v.). See 
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UNITED STATES v. DE GRIEFF. 

[10 Reporter, 253.] i 

Circuit Court, S. D. New York. July 29, 1880. 

Criminal Procedure— Recognizance— Reciting 
Offence. 
Where defendants are arrested and held to 
bail before a commissioner to appear in a fed- 
eral court, it is not necessary that the recogni- 
zance shall show upon its face that the offence 
is one embraced within a statute of the United 
States. 

Defendants [Anthony De Grieff and others] 
were indicted for unlawfully conspiring to- 
gether to commit an offence against the Unit- 
ed States, which is specified in section 5443 
of the Revised Statutes. [A motion made to 
quash the indictment was denied. Case No. 
14,936.] They did not appear, and their bail 
was forfeited. 

C. P. L. Butler, Jr., Asst U. S. Dist. Atty. 

Robert S. Green and Benjamin B. Foster, for 
defendants. 

SHIPilAN, District Judge. This is an ac- 
tion at law upon a recognizance. The defend- 
ants having been arrested, the recognizance 
was taken before a United States commis- 
sioner for their appearance in court. The de- 
fendants insist that the recognizance is in- 
valid; their position is that the commissioner 
has no power to commit or hold to bail except 
for offences against the United States; that 
the recognizance must show upon its face that 
the officer had jurisdiction; that the act 

i [Reprinted by permission.] 
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which is stated in the recognizance is not an 
offence by any act of congress, and therefore 
the recognizance is void. The defendants con- 
tend that the recognizance must necessarily 
describe the particular offence which is char- 
ged in the indictment. I do not decide this 
part of the proposition, but I do not by any 
means concede its truth. TJ. S. v. George, 
[Case No. 15,1993; People v. Kane, 4 Denio, 
530. The proposition also asserts that the par- 
ticular offence must be so described that it 
shall appear upon the face of the recognizance 
to be an offence which is embraced within a 
statute of the United States, and that a par- 
tial or imperfect description cannot be sup- 
plemented by reference in the recognizance 
to the indictment where the offence is cor- 
rectly described. In this part of the proposi- 
tion I do not concur. The general principle 
in respect to the manner in which offences 
should be described in recognizances is laid 
down by Chief Justice Nelson, in People v. 
Blankman, 17 Wend. 252, as follows: "It is 
not necessary to set forth the offence in the 
warrant, mittimus, or recognizance with all 
the particularity or detail required in an in- 
dictment" 1 Chit. Cr. Law, 33. The deci- 
sion in TJ. S. v. Hand [Case No. 15,296], which 
is relied upon by the defendants, is not in 
point. Judgment for the plaintiff. 



Case ISTo. 14,936. 

UNITED STATES v. DE GRIEFF et al. 

[16 Blatchf. 20.] i 

Circuit Court, S. D. New York. Feb. 15, 1879. 

Customs Duties — Indictment fob Concealing 
and Destroying Papeks— Commis- 
sion of Fkaud. 

1. An indictment for a violation of section 
5440 of the Revised Statutes of the United 
States, charged that the defendants conspired 
to commit an offence against the United States, 
that is, to wilfully conceal and destroy certain 
papers relating to certain merchandise called 
dress trimmings, liable to duty, which had been 
theretofore imported and brought into the Unit- 
ed States, and the port of New York, from a 
foreign port, by A., for the purpose of sup- 
pressing certain evidence of fraud therein con- 
tained, describing the papers and averring that 
thev contained statements from the consignors 
of A., addressed to and received by him in the 
due course of his business, showing that said 
merchandise had been knowingly and fraudu- 
lently entered and passed through the custom 
house at New York, on a false classification 
thereof as to value, and by the payment of less 
than the duty legally due to the United States, 
and which papers were material and important 
evidence for the United States in any proceed- 
ings because of said fraudulent entry, and al- 
leging various acts charged to have been done 
to effect the object of the conspiracy. On a mo- 
tion to quash the indictment, it was objected, 
that it was bad for uncertainty, because it omit- 
ted to state facts showing the commission of a 
fraud upon the United States in connection with 
the importation of the merchandise, and because 
the contents of the papers were not so stated 
as to enable the court to see that they contain- 

i [Reported by Hon. Samuel Blatchfordj Cir- 
cuit Judge, and here reprinted by permission.] 



ed evidence of that fraud: Held, that the in- 
dictment was sufficient. 

2. By section 5443 of the Revised Statutes, 
it is made an offence to conceal or destroy pa- 
pers of the description given in said indictment. 
What it would be necessary to aver and prove 
on an indictment under section 5443, quere. 

3. The case of U. S. v. Cruikshank, 92 U. S. 
542, commented on and distinguished. 

4. The defendants, though indictable under 
section 5443, not having been indicted thereun- 
der, may be indicted under section 5440. 

[This was an indictment against Anthony 
De Grieff and others for concealing and de- 
stroying papers relating to certain merchan- 
dise, liable to duty, for the purpose of con- 
cealing evidences of fraud against the United 
States.] 

William P. Fiero, U. S. Asst. Dist Atty. 

Robert S. Green and Aaron 0". Vanderpoel, 
for defendants. 

BENEDICT, District Judge. This case comes 
before the court on a motion to quash the in- 
dictment. The provision of law under which 
the indictment is framed is to be found in sec- 
tion 5440 of the Revised Statutes, where it is 
provided, that "if two or more persons con- 
spire either to commit any offence, against 
the United States, or to defraud the United 
States in any manner or for any purpose, and 
one or more of such parties do any act to ef- 
fect the object of the conspiracy, all the par- 
ties to such conspiracy shall be liable to a 
penalty of not less than one thousand dollars 
and not more than ten thousand dollars, and 
to imprisonment not more than two years." 
Under this section, it is sought, by the pres- 
ent indictment, to charge the defendants with 
having conspired to commit one of the of- 
fences against the United States which are 
created by section 5443 of the Revised Stat- 
utes. The language of that section is as fol- 
lows: "Every person who wilfully conceals 
or destroys any invoice, book or paper relat- 
ing to any merchandise liable to duty, which 
has been or may be imported into the United 
States from any foreign port or country, after 
an inspection thereof has been demanded by 
the collector of any collection district, or at 
any time conceals or destroys any such in- 
voice, book or paper, for the purpose of sup- 
pressing any evidence of fraud therein con- 
tained, shall be punished by a fine of not 
more than five thousand dollars, or by im- 
prisonment not more than two years, or both." 

The first count charges, that, at a certain 
time and place, the defendants conspired to 
commit an offence against the United States, 
that is to say, to wilfully conceal and destroy 
certain papers relating to certain merchan- 
dise called dress trimmings, liable to dutj% 
which had been theretofore imported and 
brought into the United States and the port 
and collection district of New York, from a 
foreign port, by the firm of A. De Grieff & 
Co., for the purpose of suppressing certain 
evidence of fraud against the United States, 
therein contained. Then follows a description 
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of the papers referred to, coupled with the 
averment, that said papers contained state- 
ments from the- correspondents, consignors, 
and purchasing agents of the said firm of A. 
De Grieff & Co., addressed to and received by 
said firm in the due course of their business, 
showing and tending to show that said mer- 
chandise had been knowingly and fraudulent- 
ly entered and passed through the custom- 
house, the office of the collector of the port 
and collection district of New York, upon a 
false classification thereof as to value, and by 
the payment of less than the amount of duty 
legally due to the United States, and which 
said papers were material and important evi- 
dence for the United States in any proceed- 
ings because of said fraudulent entry. Then 
follows a statement of various acts charged to 
have been done to effect the object of the con- 
spiracy. 

The second count begins with reciting the 
pendency of a suit in rem for the forfeiture 
and condemnation, to the use of the United 
States, of certain trimmings which had been 
imported as stated in the first count, for a 
violation of the laws of the United States, in 
the importation of said merchandise, and, al- 
so, of a suit against the defendants De Grieff 
and Triacca, for the recovery of damages for 
a violation of the laws of the United States, 
in the said importation. It then charges a 
conspiracy, as in the first count, describing 
the papers as in the first count, and avers 
that said papers contained statements from 
the correspondents, consignors, and purchas- 
ing agents of De Grieff & Co., addressed to 
and received by said firm in the due course 
of their business, showing and tending to 
show fraud and violation of the laws of the 
United States, in the said importation, which 
papers were evidence for the United States in 
the prosecution of the suits aforesaid, and in 
any proceeding by the United States because 
of the violation of the laws of the United 
States, in the importation of said merchan- 
dise. Then follows a statement of acts done 
to effect the object of the said conspiracy, as 
in the first count. 

The third count charges a conspiracy to 
commit an offence against the United States, 
that is to say, to wilfully conceal and destroy 
certain papers relating to certain merchan- 
dise, a full description of which is unknown, 
liable to duty, which had been theretofore im- 
ported, for the purpose of suppressing certain 
evidence of fraud against the United States, 
therein contained, following with a descrip- 
tion of the papers, and a statement of acts 
done, as in the first count. 

The fourth count, after reciting, in the lan- 
guage of the second count, the pendency of 
suits, charges a conspiracy to commit an of- 
fence against the United States, that Is to 
say, to wilfully conceal and destroy certain 
invoices and papers relating to said dress 
trimmings, liable to duty, which had been 
theretofore imported, as stated in the first 
count, for the purpose of suppressing certain 



evidence of fraud upon the United States in 
said importation, following with a list of the 
said papers described, and averring that said 
invoices and papers contained statements from 
the correspondents, consignors, and purchas- 
ing agents of De Grieff & Co., addressed to 
and received by them in the due course of 
their business, showing and tending to show 
fraud against the United States, in the impor- 
tation of said merchandise, and which said 
papers were* important and material evidence 
for the United States in the prosecution of the 
said suits, and in any proceedings by the 
United States because of the violation of the 
laws of the United States, in the importation 
of said merchandise. A statement of acts 
done to effect the object of the conspiracy is 
then given, as in the first count. 

The indictment concludes with the aver- 
ment, that, by the means aforesaid and in the 
manner aforesaid, according to the conspira- 
cy, combination and agreement aforesaid, the 
defendants committed an offence against the 
United States. 

To this indictment it is objected, that it is 
bad for uncertainty, because it omits to state 
facts showing the commission of a fraud upon 
the United States in connection with the im- 
portation of the merchandise described, and 
because the contents of the papers are not so 
stated as to enable the court to see that they 
contained evidence of that fraud. 

In support of the objection that the indict- 
ment contains no facts showing the commis- 
sion of a fraud, the argument made is this: 
Unless there was a fraud upon the United 
States in connection with the importation of 
the merchandise described, the papers de- 
scribed could not have contained evidence of 
such a fraud, and there could be no conspira- 
cy to destroy what did not exist The founda- 
tion of the charge, therefore, is a fraud upon 
the United States in connection with the im- 
portation in question, and facts must be stat- 
ed to show the commission of such a fraud. 
The dinlculty with this argument, when ap- 
plied to a case like the present— for a similai 
argument has been made without avail in re- 
gard to indictments for receiving stolen goods 
and the like (Rose. Cr. Ev. S67; Archb. Cr. 
Prac. 939; Rex v. Jervis, 6 Car. & P. 156. 
See, also, forms, Archb. Cr. Prac. 441, 869)- 
is, that it proceeds upon the assumption, that 
the substance of the offence charged is the 
fraud upon the United States in the importa- 
tion of the merchandise described. But, the 
indictment is for a conspiracy to commit an 
offence against the United States, not for a 
fraud upon the United States. The rule ap- 
plicable to indictments of this character has 
been thus stated: "When looking at a charge 
of conspiracy to commit an offence, we do 
not require it (the offence) to be set forth 
with all the precision requisite in describing 
the offence itself." Latham v. Reg., o Best 
& S. 635. The result of the cases upon the 
subject in this country is thus stated in State 
v. Keach, 40 Vt 113, 117: "The adjudged ca- 
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ses uniformly recognize the rule, tliat a general 
allegation that two or more persons conspired 
to effect an object criminal in itself, as to 
commit a misdemeanor or felony, is sufficient, 
even though the indictment omits all charges 
of the particular means to he used." In State 
v. Parker, 43 N. H. 83, 84, it is said: "If it 
(the object of the conspiracy) is not an of- 
fence at common law, but only by statute, the 
purpose of the conspiracy must be set forth 
in such manner as to show that it is within 
the terms of the statute." Judged by these 
rules, the present indictment is sufficient. It 
shows that the defendants conspired to com- 
mit an offence against the United States, by 
averring that the object of the conspiracy was 
to conceal and destroy certain described pa- 
pers relating to certain described merchandise 
liable to duty, and theretofore imported into 
the United States at the port of New York, 
from Paris, by the firm of De Grieff & Co., 
for the purpose of suppressing evidence of 
fraud against the United States, therein con- 
tained. The facts which are here stated con- 
sist of an act and an intent, i. e., that the de- 
fendants agreed together to do a certain act, 
namely, to conceal and destroy certain pa- 
pers, for a purpose designated; and, by sec- 
tion 5443, the concealment or destruction of 
papers of the description given, for the pur- 
pose stated, is made an offence against the 
United States. The indictment, therefore, sets 
forth the purpose of the conspiracy in such 
manner as to show that it is within the terms 
of the statute, and, accordingly, is within the 
requirement of the law, as stated in the cases 
above cited. 

What it would be necessary to aver and 
prove if this were an indictment for the of- 
fence created by section 5443, it is unneces- 
sary to determine on this occasion, but, it 
may be remarked, that a construction of the 
section that would require proof of a fraud 
as to which the papers destroyed contained 
evidence, would nullify the statute in many 
cases, such, for instance, as where the pa- 
pers destroyed contain the only evidence of 
a necessary link in the proof of the fraud. 
It could hardly have been intended that the 
successful result of the prohibited act should 
render its punishment impossible. But, 
however this may be in the case of a prose- 
cution for the offence created by section 
5443, in a case like this, where the substance 
of the charge is an unlawful agreement made 
for the purpose of effecting a certain result, 
to require the circumstances attending the 
fraud to be set forth, would be to require 
a statement of the evidence intended to be 
adduced to prove the facts averred. An ob- 
jection which, in some cases of conspiracy, 
may be made, that, owing to the circum- 
stances of the case, the indictment, although 
sufficient in law, fails to inform the particu- 
lar defendant of the act intended to be prov- 
ed against him, is, in such cases, met by the 
tender of particulars. That objection cannot 
be here made, for the reason, that this in- | 
25fed.cas. — 51 



dictment, in addition to stating the conspir- 
acy with due particularity of time and place, 
gives a description of the papers sufficient to 
identify them, and as full as the circum- 
stances will permit, and, with as much par- 
ticularity as can be asked where, from the 
nature of the case, the papers are not under 
the control of the prosecution, points out the 
matter in the papers which it was the ob- 
ject of the conspirators to suppress, and 
thus fully informs the defendant of the 
f*hanrp upon which he is to be tried. 

It is further objected, that the indictment 
fails to show to the court that the matter in 
the papers would be evidence of a fraud up- 
on the United States. There is no occasion to 
question the necessity, which this indictment 
assumes, of proving, in a case like this, that 
the result sought to be attained by the agree- 
ment to destroy these papers was the sup- 
pression of evidence of fraud contained in 
the papers. But,, that is a fact to be shown 
by evidence as to the terms of the agreement 
and the surrounding circumstances. Wheth- 
er those facts and circumstances will war- 
rant the jury in saying that the result which 
the defendants sought to attain by this con- 
spiracy was that charged in the indictment, 
is to be determined when the evidence has 
been given at the trial. It cannot now be 
determined by the court Plainly, it would 
be impossible for the indictment to show to 
the court that the matter contained in the 
letters destroyed tended to show that a fraud 
had been committed, unless it contained the 
evidence going to explain the statements in 
the letters, and their significance as bearing 
upon the question of fraud; and there is no 
ground to contend that such should be the 
contents of an indictment of this character. 
What .has, in cases similar, been deemed suf- 
ficient for an indictment, may be seen by re- 
ferring to the form of an indictment for con- 
spiring to suppress evidence, given in 5 Cox, 
Cr. Cas. Append. No. 3, p. 9. 

The decision of the supreme court of the 
United States in U. S. v. Cruikshank, 92 U. S. 
542, has been pressed upon my attention, as a 
controlling authority adverse to the conclu- 
sion above indicated. But, the indictment in 
Cruikshank Case was not for a conspiracy 
to commit an offence, and the determination 
in respect thereto cannot, therefore, be au- 
thority in a case like this. That indictment; 
was under the 6th section of the enforce- 
ment act of May 30, 1870 (16 Stat. 141), now 
found, in a modified form, in section 5508°of 
the Revised Statutes, which makes it an of- 
fence against the United States to conspire 
to do certain described acts with a certain 
described intent. The ingredients of the of- 
fence are found in the provision creating it, 
and the court held that all those ingredients 
must be stated in the indictment, with such 
specification of detail as to enable the court 
to see that the offence created by the en- 
forcement act had been committed. The 
present indictment is for a conspiracy of a 
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different character, made an offence by a 
different statute, and having different in- 
gredients. By the section under which this 
indictment is drawn, a crime is committed 
when the agreement is to commit any offence 
against the United States, without regard to 
the result sought to be attained by making 
the agreement. It is true, that the opinion 
of the supreme court in the Case of Cruik- 
shank deals, to a certain extent, with the 
general requisites of an indictment; but I 
fail to find there any indication of an inten- 
tion to lay down a rule in regard to the re- 
quirements of an indictment like the present, 
or to state any rule at variance with the law 
declared in the cases from which I have 
above quoted. On the contrary, two of those 
cases are cited with apparent approval, in 
the opinion of the court. The opinion, in- 
deed, supports the present indictment, for, 
by way of illustration, it refers to a statute 
of Maine similar in character to the statute 
upon which this indictment is drawn, where 
it is made an offence to conspire to commit 
any crime punishable by imprisonment in 
the state prison; but it points out, that an 
indictment under the statute of Maine, to 
be good, must specify the crime charged as 
the object of the conspiracy, so as to enable 
the court to see whether it be one punishable 
by imprisonment in the state prison. The 
present indictment, so judged, is sufficient, 
for, the charge made is not general, that the 
defendants conspired to commit an offence 
against the United States, but it descends to 
particulars and particularizes the act as be- 
ing an agreement between the defendants to 
conceal and destroy certain described pa- 
pers relating to the importation of certain 
merchandise, entered into by the defendants 
for the purpose of suppressing evidence of 
fraud in connection with that importation, 
contained therein. The act thus particular- 
ized is made by statute an offence against 
the United States, and it thus appears, that, 
if proved, it will support a conviction under 
section 5440. While, therefore, the deter- 
mination in Cruikshank's Case, cannot con- 
trol the determination in any case like this, 
the opinion there delivered is in harmony 
with the conclusion that the present indict- 
ment is sufficient in law to put the defend- 
ants upon their trial. 

The remaining objection to be considered 
is, that, upon the showing of the indictment, 
the defendants should have been charged 
under section 5443 and cannot be charged 
under section 5440. This objection is not 
pressed upon the ground of merger. Clear- 
ly, it could not be pressed on that ground, 
for, there is no merger in crimes of equal 
rank, such as misdemeanors. U. S. v. Mc- 
Ivee [Case No. 15,6SS]. But, it is supposed 
that a different ground is taken, by claiming 
that the facts stated in the indictment show 
that the conspiracy complained of forms part 
of an accomplished crime, made punishable 
by section 5443, and cannot, therefore, be 



made the subject of a prosecution under sec- 
tion 5440. But, if there be no merger, there 
is no force in this suggestion. It may well 
be, that one who has been once tried upon 
a charge of an offence under section 5443 
cannot be again tried under section 5440, for 
a conspiracy that formed an element of the 
offence already tried. No such question is 
here raised. Here, the question is, whether 
it is competent for the government to put 
the defendants upon trial for having done 
what by section 5440, is made an offence 
against the United States, they never having 
been before called in question for that act. 
That offence not having been merged in any 
other offence, there is no possible ground on 
which to decide that it cannot be prosecuted. 
The Case of McKee, above cited, is an au- 
thority adverse to such a contention. 

The motion to quash is, for these reasons, 
denied. 

[Defendants did not appear, and their bail was 
forfeited. For an action at law upon the recog- 
nizance, see Case No. 14,935a.] 
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UNITED STATES v. DE HARO. 

[1 Cal. Law J. 195.] 

District Court, N. D. California. 1862. 

Mexican Land Grants— Location of Boundaries 
— Decree Founded on Parol Evi- 
dence — Interpretation. 

[The location of a lot of 100 varas, the claim 
for which was confirmed by the court, was 
made solely upon the testimony of a witness 
who described one of its boundaries as adjoin- 
ing the"Casa Principal," of an old mission. This 
language was carried verbatim into the decree. 
On objections to a survey made under the de- 
cree, it appeared that certain outhouses belong- 
ing to the mission had been situated on that 
side of it, and that the words "Casa Principal" 
might have been used to indicate either that 
the lot extended to the ruins of these buildings, 
or beyond them (and including them) to the 
mission church. In fact, the lot actually occu- 
pied by the grantee and built upon by him ex- 
tended only to the ruins of the outbuildings. 
Held, that the decree would be construed so as 
to require the boundary to be located at the lat- 
ter place.] 

Survey of grant at Mission Dolores. Reject- 
ed [by the board] December 12, 1862. [Upon 
appeal to the district court, the decree was 
reversed, and the grant confirmed. Case un- 
reported. This last decision was affirmed by 
the supreme court. 22 How. (63 U. S.) 293. 
It is now heard upon the question of the loca- 
tion of the grant.] 

HOFFMAN, 'District Judge. The claim in 
this case, which is for a 100-vara lot at the 
Mission Dolores, was rejected by the board for 
want of any description of the premises, 
either in the petition or grant, whereby they 
could be identified. The cause having been 
appealed to this court, a witness was produced 
who testified to the location of the lot grant- 
ed to De Haro. He describes it as situate on 
Dolores street and adjoining the "Casa Prin- 
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cipal" of the old mission, on the north side 
of said house, and on the west side of Dolores 
street. There is nothing intervening between 
said lot and the "Casa Principal." De Haro 
"built a house on it, and fenced it in. On this 
testimony the claim was confirmed. In the 
decree the description given by the witness is 
verbatim adopted, and this decree has been 
affirmed by the supreme court. [22 How. (63 
U. S.) 293.] 

As to the general location of the lot there 
is no dispute. In his petition De Haro asks 
for a lot 100 varas square "in that occupied 
by the ruins of the houses which formerly be- 
longed to the escolta of the mission/' The 
site of these houses is admitted, and that built 
by De Haro still exists. It is objected, how- 
ever, that the southern boundary line of the 
lot has been run some 75 feet too far to the 
south, while the claimants contend that this 
location is necessarily required by the call 
in the decree for the "Casa Principal." It is 
to be observed that this call is derived neither 
from the petition nor the grant, but solely 
from the description of the lot given by a 
single witness. 

Much testimony has been taken to show 
what was, at the time of the grant, known as 
the "Casa Principal" of the mission. It ap- 
pears that, immediately adjoining the church, 
a long building extended along the plaza or 
Dolores street, which contained the kitchen, 
the rooms occupied by the priests, and those 
reserved for guests. Beyond this was a small 
alley way, and immediately adjoining a build- 
ing called "TrojeV' used as a lumber or store 
room. North of this was an adobe wall, 
which formed the front of an inclosure con- 
taining several houses, in one of which wool 
was kept. Another was a mill, and a third 
a house where soap was made. I cannot ex- 
actly determine whether the front wall of 
the mill came to the street, or whether it was 
situated in the rear of the inclosure, bounded 
on the street by the adobe wall. To these 
buildings succeeded the houses occupied by 
the escolta or guard. The lot has been sur- 
veyed so that its southern boundary is the 
northern end of the building occupied by the 
priests, and used for the entertainment of 
guests. It is contended that it should not ex- 
tend further thajn the wall of the mill which 
has been referred to. 

The various buildings above described evi- 
dently formed part of the establishment. The 
labors performed were conducted by Indians, 
under the supervision of the fathers, and the 
houses themselves were erected by them, and 
intended and used for supplying the mission 
with flour, soap, blankets, etc., necessaiy to 
its maintenance. Several witnesses swear 
that all these houses were included under the 
general name of "Casa Principal," though that 
term, probably, in strictness, applied only to 
the building occupied by the priests. But the 
testimony is clear and uncontradicted that 
the lot claimed and occupied by De Haro did 
not extend further south than the wall of the 



mill. The officer who, as he swears, gave him 
judicial possession of the land, fixes its south- 
ern boundary at that line, and numerous other 
witnesses testify that he never claimed the 
land which lay between the mill and the "Casa 
Principal," proper. Had this testimony been 
before the court at the time the decree was 
made, there could have been no question as 
to the boundary of the lot. 

It is claimed, however, that that boundary 
has been finally determined by the call in the 
decree for the "Casa Principal." But it has 
already been observed that this call was taken 
from, and merely repeats, the language of the 
only witness who testified to the location of 
the lot. As the evidence leaves no doubt as 
to the true southern line of the premises, we 
are bound to presume that the witness, by 
the term "Casa Principal," intended to refer 
to the whole group of buildings, including the 
"TrojS," the "Savoneria," and the mill, which 
some of the witnesses declare were included 
under that name. " We have no reason to sup- 
pose that he used the term more accurately 
than they, especially when we know that, if 
he intended to state that the lot adjoined the 
"Casa Principal," proper, he stated what was 
untrue. The "Casa Principal" of the decree 
must clearly be taken to be the "Casa Princi- 
pal" referred to by the witness, and what that 
must have been, if he intended to testify truly, 
the evidence of the actual occupation, in- 
closure, and claim of De Haro discloses. 

I think, therefore, that the 100-vara lot, con- 
firmed, should be located as it was granted 
and occupied by De Haro; that is, bounded 
on the south by the wall of the old mill, and 
running 100 varas north along the line of 
Dolores street. 

[NOTE. Subsequentlythe decree inthis case, 
in so far as it seemed to confirm a 100-vara lot, 
was annulled, and the grant held as covering 
only a 50-vara lot. Case No. 14,938. For oth- 
er of the De Haro grants, see Cases Nos. 14,- 
939-14,941.] 
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UNITED STATES v. DE HARO. 

[1 Cal. Law J. 199.] 

District Court, N. D. California. Dec. 17, 
1862. 

Mexican Land Grants — Ambiguous Decree of 
Confirmation— Rejection of Survey. 

[In a clear case of mistake in a decree of con- 
firmation, whereby the claimants might be giv- 
en more land than they are entitled to, or have 
claimed, it is the duty of the court, on objec- 
tions to a survey, to lay hold of any ambiguity 
or discrepancies in the language of the decree, 
which will enable it to restrict the claimant to 
the land actually granted, occupied, and claim- 
ed.] 

Survey of lot at Mission Dolores. Rejected 
[by the board] December 17, 1862. [Confirm- 
ed by the district court. Case unreported. 
Affirmed upon appeal by the supreme court. 
22 How. (63 U. S.) 293. The question of the 
survey was considered and an opinion ren- 
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dered, which held the grant as covering a 
100-vara lot along Dolores street. Case No. 
14,937. The case is now heard to correct 
what is claimed to be an error as to the size 
of the lot] 

OPINION OF THE COURT. It appears, 
from De Haro's petition to the hoard, that, 
previously to the year 1843, he had been put 
in possession by the prefect, Jose Ramon 
Estrada, of certain houses in the mission of 
Dolores, known as those of the major domos. 
He therefore asked the governor to legitimate 
his right of property in them, and to add 50 
varas square to the eastward of them. In 
conformity with this petition, the governor, 
on the 16th August, 1843, ratified and con- 
firmed the concession of the prefect, "to- 
gether with — 'juntamente con' — fifty varas to 
the eastward of the said houses, as solicited." 
In the petition of the claimants to the board, 
and in the opinion delivered by the latter, the 
land is described as a single lot of the ex- 
tent of 50 varas square. It is also stated in 
the petition that the concession by Estrada 
was for the same lot, and this concession 
was ratified by the governor. But this is 
evidently an erroneous construction of the 
petition and grant, for those papers show, 
very unequivocally, that De Haro merely ob- 
tained from the prefect the houses, and that 
he asked the governor to ratify that conces- 
sion, and for an augmento, or addition, of 50 
varas square to the east of them. 

The decree of this court, which has been 
affirmed by the supreme court [22 How. (63 
U. S.) 293], describes the land as a "fifty-vara 
lot, situate in the Mission Dolores, on. which 
lot there is a house which formerly formed 
part of the establishment of the Mission 
Dolores, occupied by the major domos there- 
of, fronting on the plaza, etc., together with 
and adding thereto, fifty varas to the east- 
ward of, and immediately adjoining, said 
houses." Under this decree, a survey has 
been made of two 50-vara lots,— one includ- 
ing the houses, and another, to the eastward 
and immediately adjoining, not the houses, 
but the first 50-vara lot It would seem 
clear, from the terms of the petition and 
grant, that the land solicited was a 50-vara 
lot, including the houses in which De Haro 
then resided. It can hardly be supposed that 
he intended to ask for the houses and the 
land covered by them, and a lot lying wholly 
to the east of them; for, in that case, he 
would have no land in the rear of his house, 
and his lot would have been situated to the 
east of and wholly detached from it. That 
such was the understanding of the claimants 
appears from their own petition to the board, 
which only asks for a single 50-vara lot. 

The decree entered in this court is obscure, 
and, to a certain degree, repugnant In the 
first part it confirms to the claimant a lot on 
the northeast corner of Center and Dolores 
streets, fronting on the plaza, etc. The last 
clause is as follows; "Together with and add- 



ing 50 varas to the eastward and immediate- 
ly adjoining said houses." As the houses 
stood upon the corner, it is evident that the 
50-vara lot situated on the corner must em- 
brace the site of the houses and a consider- 
able piece of land to the eastward of them, 
for it is not pretended that the houses covered 
the whole of a 50-vara lot The second 
clause of the decree, if it means by the words 
"50 varas," a lot 50 varas square adjoining 
the houses on the east, describes land al- 
ready in a great part included in the first 
description. The 50 varas last spoken of 
could not, therefore, have been in addition to 
the first 50-vara lot; for it was for the same 
land, except that the first lot began at Dolores 
street,— that is, was on the comer,— while the 
second began at the easterly end of the 
houses, the only difference being a strip of 
land equal in breadth to the front of the 
houses. 

But to construe the decree as intended to 
give two 50-vara lots, the second, in great 
part located on the ground included in the 
first, is not only to attribute to it an absurd- 
ity, but the effect would be to give to the 
claimants what they have not and could not 
have claimed under any construction of their 
grant It is plain that either they are en- 
titled to the exact site of the houses and a 
lot 50 varas square to the eastward of them, 
or else, as they themselves represented to the 
board, to a single 50-vara lot, including the 
houses. They cannot, in any event, be en- 
titled to a lot 50 varas deep, on the corner, 
and another lot 50 varas deep adjoining the 
houses on the east; for this would be to give 
them, not the houses and a 50-vara lot in ad- 
dition, but a lot on the corner with a front 
equal to the front of the houses, and a depth 
of 50 varas, and a 50-vara lot in addition. 

The attempt, under this grant and decree, 
to survey two separate 50-vara lots is wholly 
inadmissible. It is not warranted by the 
terms of the decree, and is repugnant to the 
language and obvious meaning of the grant, 
as well as the claimants* own petition to the 
board. The claim for a single 50-vara lot, 
presented to the board, was rejected. It was 
not suggested to this court, on appeal, that 
any larger tract was claimed. The notice of 
appeal, signed by the attorneys for the claim- 
ant, is indorsed, "Claim for oO varas square 
at the mission." In the petition for a review 
of the decision of the board, filed in this 
court, the land is again described as a lot 50 
varas square at the Mission Dolores. And the 
witness produced by the claimants, on the 
faith of whose testimony the claim was con- 
firmed, only speaks of a single lot, on which 
the house inhabited by De Haro was situated, 
and which was of the extent of 50 varas 
square. It is nowhere pretended that the 
claimants were entitled to the land covered 
by the houses and a 50-vara lot in addition; 
still less, to two 50-vara lots,— one on the cor- 
ner, including the houses, and a second to the 
eastward of it 
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The decree of the court was evidently in- 
tended to follow the language of the grant by 
confirming the claim to the houses and to a 
50-vara lot to the eastward of them. Had this 
description been adopted, the question as to 
the true; meaning of the grant would have 
been presented by the decree precisely as by 
the original papers; and what that meaning 
is, as understood by the claimant himself, is 
abundantly clear. But the decree, unfor- 
tunately, does not conform to the language of 
the grant, for it confirms to the claimants, 
not the houses, and a 50-vara lot to the east- 
ward of it, but a 50-vara lot on the corner, 
including the houses, and "50 varas to the 
eastward of said houses." This discrepancy 
in the decree appears for the first time to 
have suggested the idea of obtaining two 50- 
vara lots,, instead of the one lot granted; and 
the record shows that a notice was filed of a 
motion to reform the decree by adding to the 
description of the property contained in said 
decree the words, "together with a parcel of 
land, 50 varas square, to the eastward there- 
of." This motion does not appear to have 
been made, for no order granting or refusing 
it is found. The decree was subsequently set 
aside on the discovery, by the district attor- 
ney, that the grant bore date when Alvarado 
was not in office; but, on the production of 
the original papers, it appeared that the date 
of the papers had been altered, that they 
were originally dated during Alvarado's offi- 
cial term, and that the alteration had been 
made against the interests of the claimants, 
and was not to be imputed to them. The 
original decree was therefore reinstated, 
without amendment. If the language of the 
decree were explicit and unequivocal, it might 
be too late now to disturb it, notwithstand- 
ing that it might give to the claimants more 
than they asked for, or any of their wit- 
nesses pretended they were entitled to. But 
in so clear a case of mistake I consider it my 
duty to lay hold of any ambiguity or discrep- 
ancy in its language to enable me to re- 
strict the confirmation to the land actually 
granted and occupied and claimed. The de- 
cree does not say that a parcel of land, 50 
varas square, adjoining the houses, shall be 
added, but "50 varas," which is a line, and 
not a piece of ground. It says, too, that it 
shall be in addition to the 50-vara lot on the 
corner; but this it cannot be, for we have 
seen that the lot on the corner will include 
the greater part of a second lot, adjoining the 
houses on the east. 

I think that, in a case like the present, 
where the decree, prepared by counsel, has 
evidently been signed by the circuit judge 
improvidently, and under the idea that it 
described the land mentioned in the grant, 
where the claimants have never pretended 
to have obtained but one lot 50 varas square, 
where their petition to the board and to this 
court was for a lot of those dimensions only, 
and all their testimony referred to a single 
50-vaia lot, it would be absurd and unjust 



to allow them, under a decree such as this, 
to obtain any more land than they were just- 
ly entitled to. The survey must therefore 
be set aside, and a new survey made of a 
50-vara lot, beginning at the southwest cor- 
ner of the old house of the major domos of 
the mission; running thence easterly, with 
the line of said house, 50 varas; thence, at 
right angles, 50 varas; thence, at right an- 
gles, parallel with the first line, 50 varas; 
and thence to the point of beginning. 

[For other of the De Haro grants, see Cases 
Nos. 14,939-14,941.] 



Case 3STo. 14,939. 

UNITED STATES v. DE HARO. 

[Hoff. Dec. 53.] 

District Court, N. D. California. 1862.x 

Mexican Land Grajjt — License to Occupy — 

Effect. 

[On a petition for the grant of land for pastur- 
age, the secretary reported that the land was 
vacant, but suggested that, as the ejidos of the 
neighboring pueblo had not been designated, the 
petitioner might "in .the meantime" occupy the 
land under "a provisional license"; and the gov- 
ernor accordingly executed a document permit- 
ting the petitioners to occupy the land subject to 
the measurement which might be made of the 
ejidos of the pueblo, and providing that they 
should lose their rights "to this provisional con- 
cession" if they violated the conditions thereof. 
Held, that such document gave the petitioners no 
rights to the absolute fee which should be re- 
spected by the United States.] 

HOFFMAN, District Judge. On the 12th 
of April, 1844, Ramon and Francisco de 
Haro presented a petition to the governor 
in which they alleged that, being compelled 
to remove the cattle of their deceased moth- 
er from the rancho of Jose Antonio Sanchez, 
they desired the grant of a small piece of 
land called the Potrero de San Francisco, in 
extent from north to south 2,288 varas, and 
from east to west 2,508 varas. They fur- 
ther stated that the land conld be enclosed, 
and that they intended to place in it tame 
cattle, as their father's land was insuffi- 
cient, and as they had obtained, being min- 
ors, his permission to make their petition. 
This petition was, on the 29th April, re- 
ferred to the secretary, who, on the same 
day, reported that the land was vacant, as 
the mission of San Francisco, within the 
lands of which it was included, had no 
property whatever. But he suggests that 
inasmuch as the ejidos of the pueblo had not 
, been designated, the petitioners might in 
the meantime occupy the land under a pro- 
visional license. In pursuance of this re- 
port, a document was signed and issued by 
the governor, in which he declares that, in 
conformity with the laws and regulations 
governing the matter, he has resolved to per- 
mit the petitioners to occupy the land, sub- 
jecting them to the measurement which may 

i [Affirmed in 5 Wall. (72 U. S.) 599.] 
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be made of the ejidos of the establishment 
of San Francisco, and subject to the follow- 
ing conditions, etc., etc. The 3d condition 
is as follows: "The land of which mention 
is made is one-half a square league, and if 
they violate these conditions they will lose 
their rights to this provisional concession, 
which is delivered to the parties for their 
security and for these ends." 

The expediente containing these various 
documents is found in the archives. The 
concession is noted on Jimeno's Index and 
the Toma de Razon for 1844. No doubt of 
their genuineness can, therefore, be enter- 
tained. But on the sheet containing the 
copy of the provisional license delivered to 
the party interested, and now produced by 
the claimants, is found a grant dated May 
24, 18i4, purporting to be signed by the 
governor, and reciting that, having ascer- 
tained, on proper inquiry, that the grant will 
neither interfere with the limits of the new 
town of Yerba Buena nor be injurious to the 
mission, he (the governor,) "has determined, 
in accordance with the opinion of the de- 
partmental assembly expressed in their de- 
cree of this date, to grant the land in full 
property to Ramon and Francisco de Haro, 
that they may do what they please with it." 
The claimants also produced before the 
board a second grant, dated Sept. 18th, 1844, 
purporting to have been made by Governor 
Micheltorena, in which the land is described 
as of the breadth of 3,000 varas and of the 
same number of varas in length, and the De 
Haros are declared the owners of it in full 
property, in consideration of the services 
rendered by, and the indebtedness of the 
public treasury to, their father, Don Fran- 
cisco de Haro. The first of these two 
grants, viz. that written on the same sheet 
of paper as the provisional license and pur- 
porting to ratify and make absolute the lat- 
ter, was clearly proven before the board to 
be a forgery. It was virtually abandoned 
by the claimants, by filing, on the 2d March, 
1854, the second grant dated Sept. 18th, 
1844. On the faith of this title paper the 
claim was confirmed by the board, though 
not without grave doubts as to its genuine- 
ness. The cause having been appealed to 
this court, further proof was taken, and on 
the hearing the second grant, also, with the 
series of perjuries by which it had been at- 
tempted to be supported, was formally aban- 
doned by the counsel for the claimant, and 
the claim to a confirmation based solely on 
the provisional license above mentioned and 
the proofs showing an occupation under it. 
It is apparent from the terms of this docu- 
ment, that the governor refused to accede 
to the petition of the De Haros for a grant 
of the land. But inasmuch as they re- 
quired a piece of land whereon to place the 
cattle of their mother, which could no longer 
remain on the rancho of Sanchez, the gov- 
ernor determined to allow them to occupy 
temporarily the tract solicited, as it was not 



then used by the mission. The language of 
Jimeno indicates with entire precision the 
nature of the rights intended to be conceded. 
He speaks of it not as a provisional grant, 
but a "provisional license" to occupy land. 
In the document issued by the governor, he 
declares that "he has determined to permit 
them to occupy the land"; and in the third 
condition, the usual phrase which declares 
that the party shall lose his right to the 
land (al terreno), in case he violates the con- 
ditions, is altered to "he shall lose his right 
to this provisional concession." That this 
change of phraseology was not accidental, is 
apparent on examination of the copy of the 
permit retained in the archives. This docu- 
ment is in the handwriting of Jimeno. In 
writing the last condition, he had evidently 
pursued the usual form, and written "per- 
dera su derecho al terreno y sera," etc.; but 
recollecting that the instrument was not a 
grant, and conferred no rights "to the land," 
he has erased those words, and substituted 
the phrase above quoted, "perdera su dere- 
cho a esta concession provisional," etc. A 
similar alteration in phraseology appears in 
the note by Jimeno, of the recording of the 
grant. Instead of the usual form, "Queda 
tomada razon de este titulo en el libro cor- 
respondiente," the phrase, "Queda tomada 
razon de esta licencia provisional en el 
libro correspondiente," is substituted, indi- 
cating the clear discrimination in Jimeno's 
mind between a grant, whether absolute or 
provisional, and the mere license to occupy, 
which he was signing. As observed by the 
counsel for the United States, "These acts 
of Jimeno give character to the document 
signed by Micheltorena, and fix its meaning 
with a certainty." 

It is urged on the part of the claimant, that 
this provisional license carried with it the 
promise of the absolute fee, or that it was in 
fact a grant defeasible only in the event that 
the land was included within the ejidos to be 
measured, and, as that event has become im- 
possible, that the grant is now single and abso- 
lute. But we have already seen by the terms 
of the document itself, as well as by the lan- 
guage of Jimeno with regard to it, that the 
right conferred was a mere license to occupy, 
and that not permanently, but "in the mean- 
while," until the ejidos should be measured. 
The instrument contains no words of grant, ei- 
ther provisional or otherwise, of the land; and 
it must have been known to the governor and 
Jimeno that the lands must eventually be in- 
cluded within the four leagues which was or- 
dinarily assigned to pueblos as ejidos. The pe- 
tition of the De Haros showed, not only that 
they wished for a grant of the land, but that 
they were then in wstnt of some place on 
which to put their mother's cattle. The gov- 
ernor, though he refused to grant the land, 
very naturally consented to its temporary use 
for the purpose designated. And the docu- 
ment issued to the parties is precisely such as 
would effectuate such an intention. I think it 
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very clear that this instrument cannot be re- 
garded as a conditional grant, defeasible only 
on the measurement of The ejidos, but that it 
is a concession, not of any land, but merely of 
the right to occupy land. 

But it is urged that under the Mexican sys- 
tem a concession, even of this nature, implied 
a promise that the full title should be given, 
and, when followed by possession and occupa- 
tion, that an equity arises which the United 
States are bound to respect In support of 
this view the cases of TJ. S. v. Alviso [23 How. 
(64 TJ. S.) 318], decided by the supreme court, 
and U. S. v. Chaboya [Case No. 14,770], and 
U. S. v. Bidwell [Id. 14,592], decided by the 
board and this court, are relied on. In the 
Case of Alviso the claimant had petitioned the 
governor for a grant of the land and permis- 
sion to occupy while the proceedings for the 
perfection of the title were pending. This pe- 
tition was granted, and the administrator of 
the ex-mission of San Francisco directed to 
report. In 1839 this order was exhibited to 
the prefect, who agreed to reserve the land 
for the claimant, and that he might occupy it, 
referring him to the governor for a complete 
title. In 1840 the administrator reported that 
the land was vacant, and did not belong to the 
mission or any private person. The testimony 
showed that the occupation of the claimant 
commenced in 1840, and had continued for 
fourteen years, that he had improved and cul- 
tivated the land, and that his family resided 
on it. No objection was suggested why the 
claimant should not have have been a colonist 
of the portion of the public domain solicited 
by him, and of which he had been recognized 
as proprietor since 1840. The court, under 
these circumstances, refused to disturb his an- 
cient possession. It will be perceived that this 
case differs from that under consideration in 
several important particulars. The land solicit- 
ed was situated on the shores of the ocean, 
at a distance of from twenty to thirty miles 
from the mission of San Francisco de Asis. 
It was vacant, and was not recognized as the 
property of the mission or any private indi- 
vidual. The propriety of granting it was rec- 
ognized by the prefect, who permitted the 
claimants to occupy it, and shown bythereport 
to the administrator to whom the governor re- 
ferred the petition. There could, therefore, as 
observed by the supreme court, have existed 
no objection to making the grant. The right 
of occupation conceded to the claimant was 
thus clearly in expectation of the full title, 
and was in terms solicited by him, and 
granted by the governor, "while the proceed- 
ings for the perfection of the title were pend- 
ing." When, therefore, after having taken 
possession of the land, improved, cultivated 
and built a house on it, in which he had re- 
sided as the recognized owner for fourteen 
years, Alviso presented his claim to the 
board, it was manifestly unjust to disturb 
him, because his title had not been perfected. 
But in the case at bar the land solicited 
would evidently fall within the ejidos of the 
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pueblo whereon they should be measured. 
It had even before the date of the petition 
been enclosed by a wall built by the fathers 
of the .mission. The grant solicited was re- 
fused, but a permission to occupy temporari- 
ly was given, not, as in Alviso's Case, "while 
further proceedings for the perfection of the 
title were pending," but merely until the eji- 
dos should be measured. We look in vain 
in the expediente for any evidence not only 
of a promise but even of an intention or ex- 
pectation, on the part of the governor, to 
grant the land in full property. But admit- 
ting that such an intention or expectation 
could be inferred from the mere fact that 
the right to occupy the tract in question 
temporarily with their mother's cattle was 
conceded to the petitioners, the case in other 
respects is far weaker than of Alviso. 

It is, I think, conclusively established by 
the proofs, notwithstanding some evidence to 
the contrary, that the petitioner neither re- 
sided on nor cultivated the land. After the 
grant, as before, they continued to live with 
their father at the mission, or at his rancho 
of San Bruno. They no doubt repaired the 
old wall which had been erected by the 
priests, and which, as the land was enclosed 
on three sides by water, served to enclose it. 
On this tract they placed their cattle and 
horses, which were readily attended to by 
themselves or their vaqueros residing at the 
mission. It may well be doubted whether 
this use, under these circumstances, of a 
valuable and convenient piece of land im- 
mediately adjoining the mission, and not o 
more than a league distant from the present 
city of San Francisco, and which had even 
been enclosed by the fathers, could be con- 
sidered such an occupation and cultivation of 
vacant land as under the colonization laws 
would raise an equity which the Mexican or 
this government is bound to respect. It 
would seem that the petitioners rather re- 
ceived a benefit from than conferred one on 
the government. It is to be observed that 
the supreme court did not, in the Case of 
Alviso, nor have they in any other, decided 
that a mere permission to occupy, followed 
by actual occupation, is sufficient to entitle 
the claimant to confirmation. The contrary 
doctrine is clearly announced in the case of 
TJ. S. v. Garcia, 22' How. [63 TJ. S.] 2S2. It 
is evident that each case must depend on its 
own circumstances. Where, as in Alviso's 
Case, the permission was evidently given in 
contemplation of the future title to be is* 
sued; where the reports are favorable and 
recommend a grant; where no objection is 
suggested why the claimant should not have 
been a colonist of that portion of the public 
domain; where the land is vacant, and has 
been occupied, and dwelt upon by the claim- 
ant for fourteen years,— the claim will be con* 
firmed. But even in such a case it is evi- 
dent that the confirmation is based upon the 
equity arising from the ancient possession, 
under a notorious and recognized claim of* 
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title, rather than upon any promise to make 
a grant implied from the mere fact of a per- 
mission to occupy. 

With respect to the case of U. S. y. Cha- 
boya [supra], decided by this court, it is 
sufficient to say that the permission was 
given to occupy "while the suitable proce- 
dure was going on," that the report of the 
prefect was not only favorable to the issu- 
ance of the grant, but informed the gov- 
ernor, that "the opposition made to it by the 
residents of the pueblo had no other design 
than to remove Chaboya from the land he 
had occupied for many years, and was ab- 
solutely destitute of justice." And what is 
more important, that it appeared by the 
proofs that in 1837 Chaboya built a house 
upon the land, fenced in a considerable por- 
tion of it, and had, at the date of the con- 
firmation, been residing on it with his wife 
and numerous family for twenty-two years. 
The case of U. S. v. Bidwell [supra], was 
confirmed by the board; but the confirma- 
tion was based on the general title of Michel- 
torena, at that time supposed, when followed 
by occupation and cultivation, to have eon- 
firmed incontestable rights. The claimant, 
it is true, presented two provisional grants. 
These, it appeared were issued by the gov- 
ernor in that form, not from any objection 
to making the full title, but on the advice of 
Jiineno, who after reporting favorably to 
the petition, suggested "that on account of 
the governor's contemplated visit to that 
part of the country, the land should be grant- 
^ed provisionally, subject to the ulterior dis- 
position which his excellency might see fit 
to make of the matter." Under this grant 
the land was occupied and cultivated, and a 
house and corral erected upon it. 

It will be observed that, in this case, the 
concession was not of a mere license to oc- 
cupy, but a grant (the provisional) of the 
land. In their opinion, the board say: 
"From the language of the provisional title 
paper in this case, in connection with the 
circumstances under which it issued, it may 
be fairly understood to have been the inten- 
tion of the governor to make a grant of the 
land in fee to Dickey and his heirs, subject 
only to be defeated by some subsequent act 
of the governor, and no such act having 
taken place, it may perhaps be considered as 
absolute." It is precisely in these particu- 
lars that the grant to Dickey differs from the 
permission to occupy given to the De Haros. 
The intention of the governor referred to hj 
the board was not an intention to make a 
grant at some future period, but an inten- 
tion to make a present grant, or rather that 
the title issued by him should operate as a 
grant unless defeated by some subsequent 
act of his own. But no such effect can be 
attributed to the license given in the case at 
bar. The most that the ingenuity of coun- 
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sel has been able to discover in it is an im- 
plied contract that if the petitioner complied 
with the conditions *he should have a title, 
unless the land should be embraced within 
the ejidos of the pueblo. It is evident, 
therefore, that even if the decision in U. S. v. 
Bidwell [supra], had turned upon the point 
we have been considering, and that decision 
were binding on this court, it would have 
no application to the case at bax\ 

The only ground on which a confirmation 
of this claim can plausibly be urged is that 
just referred to, viz., that the document is- 
sued by the governor amounted to a declara- 
tion that the party might go into possession, 
with the implied promise that if he fulfilled 
the law, and the land was not required for 
ejidos, he should have a title. But neither 
the terms of the concession, nor the circum- 
stances under which it issued, can, in my 
judgment, admit of such a construction. If 
the permission to occupy had been given 
"while the proceedings to subject the title 
were pending"; if the governor had indicat- 
ed a willingness to grant; if the reports had 
been favorable, and no obstacle were sug- 
gested why the grant should not have been 
made; if the claimant had gone into posses- 
sion as owner, and had lived with his family 
on the land for fourteen years, as in Alviso's 
Case, or twenty-two years, as in the Case of 
Chaboya,— the claim should, in analogy to 
those cases, be confirmed. But in this case 
the permission is given to occupy only until 
an assignment of the land to the pueblo is 
effected. The governor not only indicates 
no willingness or intention to grant, but, in 
obedience to Jimeno's suggestion, he refuses 
to grant, and, ex industria, limits the con- 
cession to the permission to occupy land not 
then used by the mission. The objections 
to making the grant appear from the report 
of the officer to whom it was referred; and, 
finally, the land, at the conquest of the coun- 
try, though it had been used by the claim- 
ants for a little more than two years, had 
never been inhabited or built upon, nor had 
any act been done with reference to it which, 
like the long residence, occupation, and culti- 
vation of Chaboya and Alviso, might have 
raised an equity in favor of the claimants. 
It is, perhaps, not unfair to add that the for- 
geries and perjuries which have been so 
freely resorted to, to impart additional valid- 
ity to this title, may justly be considered as 
admission on the part of the claimants of 
the infirmity of the only title paper they in 
fact received. 

My opinion is that the claim should be 
rejected. 

[NOTE. The decree entered in this case was, 
upon appeal by the claimants, affirmed bv the 
supreme court 5 Wall. (72 U. S.) 599. * For 
ftjof the De Haro grants, see Cases Nos. 
14,937 and 14,940.] 
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Case Wo, 14,940. 

UNITED STATES v. DE BCAHO. 

[Hoff. Dec. 75.] 

District Court, N. D. California. June 13, 1862. 

Mexican Land Grant — Survey — Conflicting 
Claims— Shape of Tract. 

[This was a claim by the heirs of Francis- 
co de Haro to the Rancho Laguna de las Mer- 
cedes.] 

HOFFMAN, District Judge. I do not deem 
it necessary to consider at any length the 
argument presented on behalf of the claim- 
ants, by which it is sought to prove that the 
whole tract delineated on the diseiio should 
have been confirmed, and not merely half a 
league, to which their claim was restricted. 
The point was considered and decided by the 
board, and that decree has become final; 
nor have any objections to the survey been 
filed by the claimants on the ground that it 
embraces only half a league, as required by 
the decree, and not the much larger quan- 
tity delineated on the desino. That the de- 
cree of the board was correct cannot be for 
a moment doubted. The original petition of 
Galindo describes the land as one league in 
length by half a league in breadth. The 
witnesses whose testimony was taken by or- 
der of the governor variously estimate it as 
of the extent of "one league in length by half 
a league in breadth;" "three-quarters of a 
league in length by one-quarter of a league 
in breadth;" and "one league in length by 
half a league in breadth in some places, and 
a quarter of a league in others." And in 
the fourth condition describes it as of a 
length equivalent to half a league, directs 
it to be measured, and reserves the surplus. 
In the deed from Galindo to De Haro, the 
ancestor of the claimants, the land is de- 
scribed as "one league in longitude, and one- 
half a league in latitude;" and the wife of 
De Haro, in a subsequent petition to the gov- 
ernor for an augmento, or extension, express- 
ly states to him that the land purchased by 
her husband from Galindo was only half 
a league in extent, and was therefore too 
small, etc. As this petition was never acted 
upon, and the only title of the claimants is 
derived from the grant to Galindo, it is plain 
that their pretension to any larger extent 
than half a league is wholly inadmissible. 

The only question in the case is as to the 
location within the exterior limits of the half 
league confirmed to the claimants. It ap- 
peared that when the case was pending be- 
fore the board, a preliminary survey was 
made at the suggestion of the claimants, by 
John C. Hays, Esq., surveyor general. On 
this survey the whole tract delineated on 
the diseiio was run out; and the plat was 
then furnished by the surveyor to the ad- 
ministrator of the estate of the deceased, De 
Haro, who seems to have been conducting 
the litigation, with a request that the parties 
would designate the particular half league 



which they claimed under the grant. The 
administrator referred the matter to Brown 
and Denniston, who had married heirs of De 
Haro, who marked out the half league on 
the plat, returned it to the surveyor, and 
then went with him on the ground, and the 
lines were run out and laid down on the 
plat. The plat survey and field notes were 
filed in the cause by the surveyor general, 
at the request, as he states in his com- 
munication to the board, of the attorneys for 
the claimants. Immediately after these pro- 
ceedings, Brown and Denniston openly pro- 
claimed that the lands outside of the half 
league so selected were public lands. They 
took up and recorded a claim to a portion 
of those lands, and advised others who are 
now settled on the lands to do the like. 
Brown, as guardian for one of the heirs, 
leased some hundreds of acres of land em- 
braced within the half league, and, having 
subsequently mortgaged the same land, a 
foreclosure was had, and it is now held un- 
der that title. It appears also that Den- 
niston and wife conveyed the same land to 
one Andrews, whose interest is now said to 
be vested in Mahoney, the present claimant 
of the whole tract within the exterior bound- 
aries. It also appears that in 1853, the 
surveyor general, considering the designa- 
tion of the half league referred to as an 
election by the claimants, caused outside 
lands to be*surveyed and sectionized as pub- 
lic land; and numerous settlers relying upon 
these circumstances, have entered upon the 
land in good faith; taken up preemption 
claims, paid their money, received certifi- 
cates, and have erected improvements said 
to be worth more than $75,000. It further 
appears that at the time the half league 
was selected it was considered the most 
valuable portion of the land; any subse- 
quent change in value being chiefly due to 
the improvements made by the settlers. It 
is now enough to change the location of the 
one-half league, and, abandoning the land 
previously selected and in part sold and 
mortgaged by Brown and Denniston, to lo- 
cate anew, so as to include the lands occu- 
pied and improved as above stated. The 
survey made in accordance with the recent 
wishes of the present claimant of the whole 
title has been objected to on the part of 
the United States. 

It is objected on the part of the claimants 
that the settlers as such, have no right to 
intervene in this proceeding, and an elab- 
orate argument has been made to show that 
they had no right, until after the quantity 
granted was segregated by competent au- 
thority, to enter upon any lands embraced 
within the exterior limits of the grant. But 
it is sufficient to observe in reply that the 
exceptions to this survey are filed by the 
United States, and not by the settlers. The 
United States have certainly the right to be 
heard in opposition to any survey or location 
which the district attorney may deem un- 
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just; and this, whether it be desired to 
protect the interests of present or future 
claimants under the preemption laws, or 
merely the rights and interests of the gov- 
ernment itself. The very terms of the act of 
18G0 [12 Stat. 34], require that "all persons 
claiming interests under preemption set- 
tlement, or other right or title derived from 
the United States, shall "be represented by 
the district attorney, intervening in the 
name- of the United States." It cannot be 
denied that the persons in whose behalf the 
district attorney has intervened in this in- 
stance claim "a right derived or title from 
the United States/' But, as before inti- 
mated, even if there were no settlers on the 
land, or any private interests concerned to 
correct the location, the United States, 
through the district attorney, have clearly 
the right to protect the public interests, and 
to prevent injustice, by procuring a proper 
location of the grant. 

The more important question remains: 
Can the claimants now be permitted to 
abandon the location selected as above stat- 
ed, and float the grant to such portion of the 
land as may suit their present convenience 
or interests? Had the grant belonged to a 
single individual by whom an election was 
made, as above described, the point would 
have been too clear for argument. It is 
said, however, that some of the heirs of De 
Haro were minors, and, therefore, could not 
have assented to the election. It appears 
that for some time after the death of De 
Haro his title papers were in the hands of 
Julius R. Rose, Esq., who, probably, had 
the general management of the estate. On 
the 30th July an informal paper was exe- 
cuted by the heirs of De Haro, by which 
the administration of the estate was con- 
fided to Ramon De Saldo. This paper was 
signed by Josefa De Haro, the widow, Ro- 
salia Brown, (by her husband, C. Brown,) 
Prudencia De Haro, and Candelavia and 
Carlota De Haro. De Saldo was also ap- 
pointed the guardian of Candelavia and Car- 
lota De Haro, while Charles Brown was 
guardian of the boy Alonzo. In the exercise 
of the trust thus confided to him, De Saldo 
employed counsel to present the case to the 
board, and at their suggestion the survey 
was made, and the land designated by 
Brown and Denniston, who had married 
the daughters of De Haro. 

De Saldo testifies that he had no reason 
to suppose that the heirs of De Haro were 
dissatisfied with the survey, and assigns 
three reasons for supposing that they were, 
in fact, satisfied with it: (1) Their having 
pointed out the lines. (2) Their preempting 
lands outside of the boundaries. (3) That 
he had in his possession a document sworn 
to by their father, describing the identical 
land as his own. There is necessarily some 
difficulty' in cases where a raricho is owned 
by a large number of persons, in obtaining 
the consent of all to the election of any 



particular tract. As the land must ordinari- 
ly be surveyed in a compact form and in 
one entire tract, the choice of majority in 
interest, it would seem, ought to govern. 
And where, as in this case, the designation 
has been made and acted upon by the repre- 
sentatives of two of the principal heirs, one 
of whom was also guardian for another 
heir, and with the full knowledge and acqui- 
escence of the administrator of the estate,, 
who was also guardian for two of the heirs, 
and by whom the attorneys to prosecute the 
claim were employed, and when the land out- 
side the portion selected has been section- 
ized by the United States, and taken up by 
settlers in good faith, without objection or 
remonstrance on the part of any of the 
claimants, and when the election appears to 
have been fairly made and in x the interests 
of all concerned, it appears to me that the 
United States have a right to insist that it 
shall be final and conclusive; and that 
settlers who have in good faith acquired in- 
ceptive titles to other portions of the tract, 
should not be deprived of their titles and 
their improvements by a change in the loca- 
tion of the grant. 

I think, therefore, that the official survey 
should be set aside, and a new one made, 
in conformity with the survey by Leander 
Ransom, filed before the board of land com- 
missioners. 

[See Case No. 14,941.] 



Case 35To. 14,941. 

UNITED STATES v. DE HARO et al. 

[Hoff. Dec. 77.] 

District Court, N. D. California. July 27, 1862.1 

Mexican Land Grants— Objections to Survey. 

[1. Under the ordinances of the former govern- 
ment it seems that all grants of public land were 
required to be measured in a square or rectangu- 
lar form, and the only deviation allowed was in 
cases where some natural obstacle prevented 
such a measurement, and then the parallelogram 
was transformed into a trapezium; that is, two 
of the sides were measured parallel to each other, 
hut, if a natural obstacle prevented the produc- 
tion of one of them far enough to include the 
entire quantity within a rectangular figure, the 
other was produced, and their ends united by an 
oblique hue.] 

[2. The court has no authority to deflect and 
modify lines so as to exclude particular parcels, 
even where they have been settled upon by others 
in good faith. The only proper method is to 
make the location as described in the decree of 
confirmation, and, when the decree fails to give 
specific directions, to measure the land as re- 
quired by the ordinances.] 

[Objections to the official survey of the 
raneho of the Lacuna de las Mercedes, claim- 
ed by Josefa de Haro.] 

HOFFMAN, District Judge. In the opin- 
ion heretofore delivered in this case [Case No. 
14,938] it was considered that, by the final 

i [Reversed in 154 U. S. 544, 14 Sup. Ct.1161.] 
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decree of confirmation, the quantity of land 
confirmed to the claimant was the half of one 
square league, and no more; and that it was 
to he located in a tract running from north to 
south one league, and from east to west one- 
half a league, to he measured according to the 
ordinances, and so as to include the site of the 
houses of De Haro, and of Galindo, the orig- 
inal grantee. An order having heen entered 
in conformity with this opinion, a new survey 
has been made and returned into court for its 
approval. 

With the exception of a very slight curve, 
introduced so as to conform to the surveyed 
line of an adjoining raneho, the east and west 
lines run due north and south, as required by 
the ordinances. The northerly line also runs 
east and west; but the southerly line has 
been surveyed from southwest to northeast, 
thus giving to the tract the figure of a trape- 
zium. By the ordinance, it would seem that 
all grants of public land were, required to be 
measured in a square or rectangular form. 
If, however, any natural obstacle prevented 
such a measurement, the parallelograms were 
transformed into trapeziums; that is, two of 
the sides were measured parallel to each oth- 
er and running north and south or east and 
west; but if a natural obstacle prevented the 
production of one of them far enough to in- 
clude the required quantity within a rectan- 
gular figure, the other was produced, and their 
ends united by an oblique line, thus giving to 
the tract the form of a trapezium. On page 
77 of the "Ordenanzas de Tierras y Aguas" 
will be found the diagram of a survey almost 
identical in figure with the official survey re- 
turned into court Conceding that the land is 
to be measured in. a tract one league long 
from north to south, and half a league wide 
from east to west, or as nearly in that form 
as is possible, without passing the exterior 
limits of the grant, I confess myself unable 
to see how the survey can be attained so as to 
conform more nearly to these requirements, 
or to the provisions of the ordenanzas. 

I am aware that there are some circum- 
stances in this case which make it one of 
peculiar hardship. It is quite possible that 
many persons have, in good faith, believed 
that the half league solicited and desired by 
the claimants was the tract surveyed by 
Ransom at the instigation of Be Saldo, as ex- 
plained in the former opinions of this court. 
Under this idea they have settled upon and 
erected valuable improvements on the lands 
not included in that survey, of which they 
will be dispossessed if the survey now before 
the court shall be finally approved. But, for 
the reasons heretofore given, I have not felt 
at liberty to disregard the explicit language 
of the final decree of the board and of this 
court, in which both the United States and 
the claimants have acquiesced, and which not 
only omits to adopt the Hansom survey, but 
directs a different location of the tract to be 
made. Under that decree, taken in connec- 
tion with the ordenanzas, I am unable to per- 



ceive how any alteration, except one purely 
arbitrary, in the survey can be made. But 
even if Such alteration were attempted, with 
a view of excluding settlers now included, 
others not now embraced within the survey 
would be included, who would urge their ob- 
jections, and ask for a further modification 
of the lines. I do not consider that I have 
the power or the right thus arbitrarily to 
cause ranchos to be surveyed so as to sub- 
serve private interests. An attempt to de- 
flect and modify lines so as to exclude partic- 
ular parcels of lands would not only give rise 
to suspicions of favoritism and partiality, but 
might do injustice to other parties whose 
small holdings, perhaps of inferior compara- 
tive value, but of great importance to their 
possessors, might thus be included. The on- 
ly practicable method in any case is to adopt 
a general rule, and I know of none that I can 
follow, in a case like the present, but to make 
the location as described in the decree of con- 
firmation, and, when the decree fails to give 
specific directions, to measure the land as re- 
quired in the ordenanzas. I am aware that 
in this case large interests are involved, and 
that this, or any other decision I might make, 
must necessarily create disappointment and 
discontent 

It affords me much satisfaction to feel that 
my decision is subject to a review by a higher 
tribunal, where any errors into which I have 
fallen will be corrected. The official survey 
is approved. 

[The case was taken on an appeal to the su- 
preme court, where the order of this court was 
set aside. 154 U S. 544, 14 Sup. Ct 1161.] 



Case No. 14,942. 

UNITED STATES v. DELAWARE INS. GO. 

[4 TVash. C. C. 418.] i 

Circuit Court, E. D. Pennsylvania. Oct. 
Term, 1823. 

United States— Insolvency— Priority op Pay- 
ment— Tkansfeu of Personal Property — 
Possession— Consignee for Value. 

. 1. If. before the right of preference of the 
United States to be first paid out of the estate 
of the insolvent has accrued, by the act of insol- 
vency being committed, the debtor has made a 
bona fide conveyance of property to a third per- 
son, or has mortgaged it, or it has "been taken in 
execution, such property is not liable for the debt 
due to the United States. A respondentia bond, 
in form, does not pass the right of property in 
the goods; nor does a mere consignment or in- 
dorsement of the bill of lading. They are mere 
personal contracts. But it is otherwise, if these 
instruments are given or made for value, or are 
given to a creditor, as a security. 
[Distinguished in Atlantic Ins. Co. v. Conard, 

Case No. 627. Cited in Greely v. Smith, Id. 

5,750.] 

2. Actual possession is not necessary to a 
transfer of personal property; nor is the want 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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of it even an indicium of fraud, where from cir- 
cumstances it cannot be obtained. Possession 
of goods at sea, by the master, is the possession 
of whosoever is or may become the owner of 
them. 
[Cited in Keene v. Wheatley, Case No. 7,644.] 

3. It is no objection to the vesting of the 
right of property in the consignee for value, or 
whose debt it is to secure, that the goods are by 
agreement to be at the risk and for account of 
the consignor. 

This is a action for money had and received, 
to recover the sum of $6,141, on the following 
<jase: On the 7th of May, 1822, H. D. Wat- 
kins and Michael Doran borrowed from the 
defendants, the sum of $10,000, at respond- 
entia, upon the specie, goods, &e. laden or 
to be laden on board the ship Adriana, where- 
of Thomas Dixey was master, bound on a voy- 
age from Philadelphia to Canton, and at and 
from Canton back to Philadelphia, at a pre- 
mium of fourteen per cent. The bond is in 
the common form; but upon it is indorsed a 
memorandum, signed by H. D. Watkins and 
Michael Doran, reciting an agreement that the 
bills of lading for the specie, goods, &c. men- 
tioned in the within obligation, shall be in- 
dorsed to the Delaware Insurance Company, 
as a collateral security for the loan mentioned 
in it; and further, that the property to be 
shipped on the homeward passage, (as a col- 
lateral security) being the proceeds of the said 
loan, shall be for the account and risk of the 
said H. D. Watkins and Michael Doran, but 
consigned by invoices and bills of lading, under 
cover, addressed to the president and direc- 
tors of the Delaware Insurance Company. It 
is then expressly declared, that such indorse- 
ment, or consignment, shall not be held to ex- 
onerate the persons of the borrowers, nor com- 
pel the Delaware Insurance Company to ac- 
cept the specie or merchandise which may ar- 
rive under such bills of lading, or consign- 
ment, in discharge of the debt; but it shall 
be lawful for the Delaware Insurance Com- 
pany to secure and hold the said specie and 
merchandise for sixty days after their arrival 
at Philadelphia, and if the principal and pre- 
mium shall not be paid within said sixty days, 
to dispose of the merchandise at public auc- 
tion, and to charge the borrowers with the 
balance that may remain due after crediting 
the specie so received, and the proceeds of 
the sales of the merchandise; the freight, du- 
ties, and other proper charges, being first de- 
ducted. 

On the same day that the respondentia bond 
was given, the borrowers, Watkins and Doran, 
executed a separate paper, signed by them, 
stating that the Delaware Insurance Com- 
pany, having lent them $10,000 on respon- 
dentia, at a premium of fourteen per cent, 
for the voyage of the Adriana, from Philadel- 
phia to Canton and back, "it is further 
agreed, that the bill of lading of the outward 
shipment to be made in specie, with the re- 
turns thereof, are to be assigned to the Dela- 
ware Insurance Company, and that the con- 
signee, or supercargo, shall be directed to 



consign the said returns to the Delaware In- 
surance Company, as a collateral security for 
the«bond (being paid) now given by us." The 
bill of lading for the outward cargo shipped 
by Watkins, viz. cwo kegs, containing 10,- 
000 Spanish dollars, to be delivered at Canton, 
to B. Etting or his assigns, is indorsed and 
signed by Watkins in the following words: 
"For value received, the receipt whereof is 
hereby acknowledged, I do hereby assign and 
transfer the within bill of lading, and sum of 
money therein mentioned, and also the goods, 
&c. to be invested therewith at Canton, or 
elsewhere, and shipped in return for the 
same, unto the Delaware Insurance Com- 
pany, as a collateral security, according to the 
memorandum duly executed and indorsed on 
a respondentia bond given to the said Dela- 
ware Insurance Company." This indorse- 
ment is dated the 23d of May, 1S22, which 
is also the date of the bill of lading. The 
bill of lading at Canton, is dated the 23d of 
December, 1822, and the goods mentioned in 
it are stated to be shipped by B. Etting, for 
account and risk of H. D. Watkins, and con- 
signed to the Delaware Insurance Company, 
and to be delivered to them. The invoice 
corresponds with the bill of lading, and is 
addressed to the president of the Delaware 
Insurance Company. 

The Adriana returned to this port on the 
24th of April, 1S23, and on the 26th of June 
following, the defendants stated an account 
with H. D. Watkins, making a small bal- 
ance against him. after debiting the sum 
loaned, premium, interest and charges, and 
crediting the goods, &c. On the 9th of June, 
1823, Watkins executed a deed of assignment 
to the district attorney of -all his property, in 
trust to pay certain duty bonds (the amount 
now sued for) due to the United States, and 
the residue for the use of his other creditors. 
The schedule which accompanied this deed 
mentions Canton goods by the Adriana, in 
the hands of the Delaware Insurance Com- 
pany, by virtue of a consignment to them. 
These goods, being, on their arrival, taken 
into the stores of the custom house, the dis- 
trict attorney addressed a letter to the collect- 
or, stating the above assignment by Wat- 
kins to him, and desiring him not to deliver 
the goods to the defendants. By a subse- 
quent arrangement between the parties, the 
goods were delivered to the defendants with- 
out prejudice, under an agreement that this 
action should be brought to try the question 
of property in them. On the side of the Unit- 
ed States it was contended, that on the 9th 
of June, 1S23, when the legal insolvency of 
Watkins happened, by his assignment of all 
his effects to the use of the United States, 
the property in the Canton goods was in him, 
and not in the defendants. Neither the re- 
spondentia bond, the assignment of the out- 
ward bill of lading, nor the consignment by 
bill of lading and invoice of the homeward 
cargo to the defendants, amounted, per se, 
to a transfer of the property in these goods 
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to them. They were shipped for the ac- 
count, and at the risk of Watkins, which, to- 
gether with the possession of them by his 
agent, constituted him the unquestionable 
owner of them. The defendants never had 
either actual or constructive possession of 
them, which is essential to the transfer of 
personal property. If the defendants were 
not the owners, neither had they a lease, be- 
cause they had not possession. In short, the 
sole object of the agreement between Wat- 
kins and the defendants, was to give a pref- 
erence to the latter, which must yield to that 
claimed by the United States. [U. S. v. Hove] 
3 Cranch [7 U. S.] 73, 90; [Prince v. Bart- 
lett] 8 Cranch [12 U. SJ 431; TL S. v. King 
[Case No. 15,536]; 3 Johns. 369; [U. S. v. 
Fisher] 2 Cranch [6 U. SJ 358; 1 Serg. & R. 
320; Holt, Shipp. 420; Abb. Shipp. (Story's 
Ed.) 167; 2 Bl. Comm. 458; 4 East, 319, 324; 
8 Term R. 330; 2 Holt, N. P. 72; 18 Vin. 
Abr. 67; 12 Mod. 136; 1 Johns. 215; 1 Camp. 
369; 17 Mass. 110; 3 Term R. 119; Paley, 
Prin. & Ag. 117; [The Francis] 8 Cranch [12 
U. S.] 418; [Moreau v. United States Ins. Co.] 
1 Wheat [14 U. SJ 231. 

On the other side, it was insisted, that the 
preference claimed by the United States, is 
not in the nature of a lien to overreach an 
absolute transfer of property by the insolvent, 
or a security given on it; and this whether 
the property be real or personal. Although a 
respondentia bond, assignment of a bill of 
lading, or a consignment of goods, does not 
per se transfer the property; yet if it appear 
that it wq,s the intention of the parties, by 
these means, to grant a security to the in- 
dorsee or consignee for a debt due, or if the 
indorsement or consignment be for a valuable 
consideration, the right of property passes. 
Actual possession is not essential to the trans- 
fer where it cannot be taken, which is al- 
ways the case where the goods are at sea, or 
beyond sea. To avoid a charge of fraud, it 
should be taken as soon as it can be obtained. 
Neither is the transfer prevented by the cir- 
cumstance that the goods are shipped for ac- 
count and at the risk of the shipper, if it be 
part of the original agreement that they 
should be so shipped, as it was in this case, 
and if the intention of the parties manifestly 
appears to have been that the consignment 
should be made for the purpose of securing a 
debt [U. S. v. Hove] 3 Cranch [7 U. SJ 73, 
90; [Thelusson v. Smith] 2 Wheat [15 U. SJ 
426; 2 Holt N. P. 74; 6 East, 20; 1 Bos. & 
P. 563; 2 Term R. 485. 

C. J. Ingersoll, Dist Atty., and J. R. Inger- 
soll, for the United States. 

Mr. Binney and John Sergeant, for defend- 
ants. 

WASHINGTON, Circuit Justice (charging 
jury). The question is, whether the prefer- 
ence to which the United States are entitled 
over the other creditors of Watkins, will 
overreach the right claimed by the defend- 



ants to the goods imported from Canton and 
consigned to them? 

The leading principle stated in the case of 
Thelusson v. Smith, 2 Wheat [15 U. SJ 426 y 
is that which must in a great measure de- 
cide this cause. It is, that although in a 
case of insolvency, the debts due to the 
United States are first to be satisfied, with- 
out regarding the superior dignity of those 
due by the insolvent to others, still they 
must be satisfied out of the debtor's estate. 
And therefore, if before the right of prefer- 
ence has accrued to the United States, the 
debtor has made a bona fide conveyance of 
property to a third person, or has mortgaged 
it to secure a debt, or if his property has been 
seized under an execution; in all these cases, 
the property is divested out of the debtor, and 
cannot be made liable to the debts due to the 
United States. It has also been decided by 
the supreme court, that the right of preference 
given to the United States does not arise until 
the act of insolvency has been committed, and 
that this right is not in the nature of a lien. 
[U. S. v. Fisher] 2 Cranch [6 U. SJ 358. 

Attending to these principles, we have now 
to inquire whether, upon general principles of 
law, the property in the Canton goods consign- 
ed to the defendants, was divested out of Wat- 
kins, and vested in the defendants, prior to the 
9th of June, 1823, when the act of insolvency 
was committed? It must be conceded that in 
England, as well as in this country, a respon- 
dentia bond in common form, is considered as 
amounting to no more than a personal secu- 
rity. It is equally clear, that a mere consign- 
ment or indorsement of a bill of lading, or 
filling up a bill of lading to the consignee, does 
not per se pass the right of property in the 
goods to the consignee or indorsee. They only 
give to the consignee a right to demand the 
goods of the captain. 

The true rule is stated by Holt (page 74) in 
his second volume on Shipping, that the in- 
dorsement of a bill of lading is an immediate 
transfer of the legal interest in the cargo to 
the assignee, provided it be for value. But if 
shipped without order, the ownership remains 
in the shipper; or if the indorsement be made 
without consideration. But it is otherwise, if 
the bill of lading be filled up to a creditor as a 
security for his debt. It is laid down in the 
case of Hibbert v. Carter, 1 Term R. 745, that 
an indorsement of a bill of lading to a creditor, 
without any proof or explanation, dehors, is,. 
prima facie, a transfer of the property to him; 
but if the intention be proved to be only to- 
bind the net profits, it is -otherwise. Now this 
is a very strong case in its application to the 
present. For, if the mere circumstance of the 
indorsee being a creditor, amounts to a pre- 
sumptive transfer of the property, how much 
stronger must be the case where the object 
and intention of the indorsement are to secure 
a debt due to the indorsee, and in fulfilment of 
an express agreement between the shipper and 
the indorsee, entered into at the time the debt 
was contracted, that the indorsement should 



U. S. v. DEMARCHI (Case No. 14,944) 



[25 Fed. Cas. page 814] 



t>e made, or the bills of lading be filled up to 
the creditor, for the purpose of securing the 
debt then contracted? This is precisely the 
present case. The $10,000, for which the re- 
spondentia bond was given, were loaned upon 
an express stipulation in writing, entered into 
at the time of the loan, that the bills of lad- 
ing for the outward cargo should be indorsed 
to the defendants, as a collateral security for 
the debt, and also that the goods to be ship- 
ped on the homeward voyage, being the invest- 
ment of the money lent, should be assigned 
to the defendants, and should be consigned to 
them as collateral security. This agreement 
was partly executed on the 23d of May, 1S22, 
by the assignment of the outward bill of lad- 
ing, and of the $10,000 mentioned in it, and of 
the goods in which they were to be invested, 
and was afterwards completed by the consign- 
ment to the defendants. 
. Two objections have been made by the plain- 
tiffs* counsel to the application of the prin- 
ciples before mentioned to the present case. 
<1) That the transfer was incomplete and inop- 
erative, on account of actual possession of the 
goods brought from Canton having, at no pe- 
riod, been taken by the defendants. (2) That 
these goods were shipped and were agreed to 
be so shipped, at the risk and for account of 
Watkins. 

As to the first objection, it is not well found- 
ed in point of law. Actual possession is not 
essential to the transfer of personal property, 
and the want of it is not even an indicium of 
fraud, where, from circumstances, it cannot 
l»e obtained. The indorsement of a bill of 
lading for a cargo whilst at sea, for a valuable 
consideration, transfers the property, although 
actual possession is not and can not be taken 
l>y the assignee. The possession of the master 
is constructively the possession of the owner 
of the goods, and the right of possession fol- 
lows the right of property, according as that 
may change from one person to another. A 
-contrary doctrine would be attended by the 
most calamitous consequences to commerce. 

The other objection is completely and satis- 
factorily refuted by the. ease of Haille v. 
Smith, 1 Bos. & P. 563, in which it is laid 
down, that the nature of the trust being, that 
the proceeds of the cargo should remain with 
the consignee, applicable to the debt for the se- 
curity of which the consignment was made, 
under an agreement to that effect, for a valu- 
able consideration, the risk must necessarily 
remain with the consignor, notwithstanding 
the change of property, and that he must suf- 
fer, or be benefited by the loss or profit on the 
sale. The court came to the conclusion, that 
the cargo vested in the consignees, notwith- 
standing the risk remained in those who 
transferred the cargo, and nothwithstanding 
the cargo was to be sold with a view to the 
profit or loss of the consignor. In that case, 
actual possession never came to the hands of 
the consignee; and it is, upon the whole, a 
strong authority as to most, if not all, the 
points discussed in this ease. 



We- are clearly of opinion, that the property 
in these goods vested in the defendants prior 
to the act of insolvency committed by Wat- 
kins on the 9th of June, 1823, and that they 
were not liable to the preferenceclaimed by the 
United States. The only interest which re- 
mained in Watkins, was a right of redemption 
upon payment of the debt due to the defend- 
ants, or to any surplus which there might 
have been upon a sale of the goods, after sat- 
isfying the defendants. This being the law of 
the case, and the facts being all in writing, 
and agreed between the parties, I must direct 
a verdict to be found for the defendants. 

Verdict for defendants. 



Case No. 14,943. 

UNITED STATES v. DELVALLE. 

[Nowhere reported; opinion not now acces- 
sible.] 



Case No. 14,944. 

UNITED STATES v. DEMARCHI. 

[5 Blatchf. 84.] i 

Circuit Court, S. D. New York. Oct. IS, 1862. 

Federal Criminal Jurisdiction— Murder on 

the High Seas — Indictment — National 

Character of Vessel— Ownership. 

1. Where an offence is within a general juris- 
diction of a court of the United States, it is not 
necessary that an indictment for the offence 
should exclude, by descriptive terms, every pos- 
sible exemption of the defendant from the juris- 
diction. 

2. Thus, where a murder committed on a ves- 
sel is of such a character that a court of the 
United States can entertain jurisdiction of it, 
although the vessel has no national character, 
no national character need be alleged in the in- 
dictment, and it need not negative the possible 
foreign nationality of the vessel. 

3. Under the eighth section of the act of 
April 30, 1790 (1 Stat. 113), it is sufficient, in 
an indictment for a murder committed on board 
of a vessel on the high seas, by an alien, to al- 
lege that the vessel was owned by a citizen of 
the United States, without alleging otherwise the 
national character of the vessel. 

This was an indictment against [Ferdi- 
nando Demarchi] an alien, for a murder on 
the high seas, committed on board of the 
ship Blondel. The defendant, having been 
convicted, now moved for an arrest of judg- 
ment, on the ground that the indictment did 
not allege that the Blondel was an Amei> 
ican vessel. 

E. Delafield Smith, U. S. Dist. Atty. 

Edwin James, for defendant. 

SHIPMAN, District Judge. This indict- 
ment is founded on the eighth section of the 
act of April 30, 1790 (1 Stat. 113). It alleges 
that the murder was committed on b.oard of 
the Blondel, "owned by a certain person or 

i [Reported by Hon. Samuel Blatchford, Dis- 
I trict Judge, and here reprinted by permission.] 
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persons to the said jurors unknown,* being 
a citizen or citizens of the United States 
of America." It is insisted that this allega- 
tion is, on its face, insufficient to give the 
court jurisdiction, ano> that, therefore, the 
judgment ought to be arrested. The argu- 
ment is, that, the jurisdiction of the courts 
of the United States not being unlimited 
over crimes committed upon all vessels on 
the high seas, it must be confined to Amer- 
ican vessels, that is, vessels whose national- 
ity is fixed and determined by registration 
in conformity with the navigation laws of 
the country, and that this national charac- 
ter of the vessel must be alleged in the in- 
dictment, unless the defendant is described 
as a citizen of the United States. This ob- 
jection is purely technical, as the Blondel 
was proved, on the trial, to be, in fact, an 
American vessel, although her register was not 
produced. She was proved to have been 
built in the United States, and to have been 
exclusively owned by citizens of the United 
States, at the time of the commission of the 
offence. 

The power of the government of the Unit- 
ed States to punish offences on the high 
seas, is co-extensive with that of any other 
nation. Like all other maritime nations, it 
punishes robbery and murder on the high 
seas, whenever and wherever committed by 
its own subjects on the ocean, and whenever 
and by whomsoever committed on board of 
vessels belonging to its own subjects. In- 
deed, like other nations, it goes further than 
this, and punishes piracy and piratical mur- 
der on board of all vessels found on the 
high seas, which have no national charac- 
ter, and whose ownership cannot be deter- 
mined. It was expressly decided, in U. S. 
v. Klintock, 5 Wheat. [18 U. S.] 144, that 
the act on which this indictment is founded 
extends to all persons, on board of all ves- 
sels which throw off their national charac- 
ter, by cruising piratically and committing 
piracy on other vessels. This indiptment 
charges a piratical murder, and, if the court 
has jurisdiction to try such a case, where 
the offence was committed on board of a 
vessel having no national character, it is 
clear that no national character need be 
alleged in the indictment. It is quite true, 
that the proof in any given case may dis- 
close the fact that the offence was commit- 
ted on board of a foreign ship, sailing under 
a foreign flag, by a foreigner, and upon a 
foreigner, and that the crime was, there- 
fore, one merely against another government. 
On such a disclosure, it would be the duty 
of the court to dismiss the case. But it is 
not necessary for an indictment, when the 
offence comes within a general jurisdiction 
of the court, to exclude, by descriptive terms, 
every possible exemption of the defendant 
from that jurisdiction. If the offence is of 
such a character that the court can enter- 
tain the case, although the vessel has no 
national character, no national character, as 



has already been remarked, need' be al- 
leged; and it would seem equally clear, 
that the possible foreign nationality of the 
vessel need not be negatived in the indict- 
ment. This seems to have been the under- 
standing of the courts and the profession 
in England, and to this understanding the 
practice in that country, in similar trials, 
has conformed, for a long series of years. 
That practice has been adopted here, and 
been steadily adhered to since the founda- 
tion of this government 

In indictments for piracy, both at common 
law and under the statutes, in England, 
there is usually no allegation either of the 
nationality of the vessel or of the citizen- 
ship of the defendant. The ownership of 
the vessel is sometimes, although not al- 
ways, alleged to be in the subjects of the 
queen. Archb. Cr. PI. & Ev. (14th London 
Ed.) pp. 363-365; 3 Chit. Cr. Law (4th Am. 
Ed.) p. 1093. Indeed, in cases where the 
offence charged is not piratical, and is not 
alleged to have been committed piratically, 
the nationality of the vessel and of the 
defendant, and even the ownership, are often 
omitted. This was so in the case of Rex 
v. Thompson [2 East, P. C. 514, 517] in 
which the indictment is said to have been 
drawn by an eminent crown lawyer, and 
where the offence is not charged as having 
been piratically committed, but as an as- 
sault upon the captain of the vessel, by 
some of his own crew, with intent to murder 
him. The same is true of indictments for 
burning ships or sinking them at sea. 3 
Chit. Cr. Law, pp. 1097, 1098. 

But, independently of the foregoing consid- 
erations, I am satisfied that the allegation 
in this indictment, that this ship was own- 
ed by citizens of the United States, is suf- 
ficient to bring the case within the jurisdic- 
tion of the court. Even admitting, for this 
purpose, that the course of proceedings, both 
in our own and the English courts, has 
often departed "from the sound rules of 
criminal pleading, still, I am not aware that 
citizens of the United Siates are permitted 
to sail, under any foreign flag, ships ex- 
clusively owned by them. Under the doc- 
trine laid down by the supreme court of the 
United States, in the case of U. S. v. Palmer, 
3 Wheat. [16 U. S.] 610, and U. S. v. Klin- 
tock, 5 Wheat [18 U. S.] 144, the circuit 
court has jurisdiction of a case of murder 
and robbery, under the eighth section of this 
act of 1790, unless the defendant be a for- 
eigner, and the offence be committed on 
board of a vessel which, at the time, "in 
point of fact, as well as right, is the prop- 
erty of subjects of a foreign state, who have 
at the time, in virtue of this property, the 
control of the vessel." The allegation of 
ownership, in this indictment, excludes the 
case from that class of vessels over which 
the jurisdiction of the court does not ex- 
tend. 

Motion overruled. 
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Case No. 14,945. 

UNITED STATES v. DEMING. 

[4 McLean, 3.] i 

Circuit Court, D. Michigan. June Term, 1845. 

Perjury— False Bankrupt Schedules— Indict- 
ment — Misnomer op Court— Oath — 
Authority to Administer. 

1. "Where such words of description are used 
in an indictment, as to have an application only 
to the proper person, it is sufficient, although the 
words of the statute he not used. 

2. On a charge of perjury by a petitioner in 
bankruptcy, the indictment need not set out, 
particularly or substantially, the petition. 

3. A general reference to it, which shall show 
its character and object, is sufficient. 

4. To sustain an indictment for perjury, the 
oath must be administered by some one authoriz- 
ed. 

[Cited in U. S. v. Howard, 37 Fed. 667.] 

5. An authority to a county clerk, to swear pe- 
titioners residect in his county, does not give 
him power to administer an oath to one who re- 
sides in another county. 

[This was an indictment against Benajah H. 
Deming for perjury.] 

The District Attorney, for the United States. 
Abbott & Lathrop, for defendant. 

OPINION OF THE COURT. This is an 
indictment for perjury, in swearing falsely in 
a proceeding in bankruptcy, the jury having 
found a verdict of guilty. A motion is now 
made to arrest the judgment on the following 
grounds: 

1. Because there is a misnomer in the in- 
dictment, as to the court before whom the pro- 
ceeding was had. The 7th section of the 
bankrupt act proyides that all petitions in 
bankruptcy shall be had "in the district 
court," etc., and the allegation in the indict- 
ment is of a petition made "to a judge sitting 
as a bankrupt court." And it is contended, 
that this, being descriptive of the personal of 
the judge, must be substantially, if not strictly, 
set out in the indictment That the description 
given might refer to the circuit court, etc. 
As no judge can sit in bankruptcy except the 
district judge, we think the indictment in this 
respect is sufficient The circuit court has ju- 
risdiction to hear appeals in bankruptcy, from 
the bankrupt court, but the circuit judge, in 
hearing these appeals, can not be said to sit in 
bankruptcy. Such a sitting can only apply to 
the district judge. 

2. The indictment is alleged to be defective 
in not setting out the petition with sufficient 
particularity and certainty. It is argued, if 
the prosecutor undertakes to set out proceed- 
ings material to the offense, even unnecessari- 
ly, he must do it with the same certainty as if 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



they were required. That formerly, all the 
proceedings in the course of which the perjury 
is charged to have been committed, were re- 
quired to be set forth, and though now ex- 
cused by statutes both in England and this 
country; yet, if the prosecutor does not avail 
himself of the statute, he is held to the an- 
cient strictness. 2 Chit Cr. Law, 307; 2 Russ. 
Crimes, 536. It is unnecessary to set out the 
petition, substantially or otherwise; a mere 
reference to its character and object is suf- 
ficient And we do not think that the indict- 
ment contains any allegations or statements 
which bring it within the rule laid down by 
the counsel. We recognize the principles re- 
lied on, but we do not think they apply to 
the indictment as framed. 

3. The third ground is, that the alleged false 
oath was not administered by any person le- 
gally authorized. The bankrupt act requires 
that petitions shall be sworn to; but does not 
declare before whom the oath shall be taken. 
The district court, under the act, adopted a 
rule which authorizes the clerk of the district 
court to administer oaths generally to peti- 
tioners; and another, as follows: "Ordered, 
that the petitioners residing out of the county 
of Wayne, may verify their petitions before 
the county clerk of the county in which they 
reside; and the clerks of the different counties 
of this district are hereby appointed commis- 
sioners to administer oaths or affirmations to 
petitioners applying for the benefit of the 
bankrupt law." The indictment shows that 
the defendant was a resident of the county of 
Jackson, but it alleges that he took the oath 
before the clerk of Washtenaw county. And 
the question is made, whether he had the pow- 
er to administer the oath. As clerk merely, 
we suppose he had not the power. But had 
he not authority, tinder the rule of the court? 
The first part of the rule limits the authority 
of the clerk to administer the oath, to residents 
in his county. The words are, that the peti- 
tioners may take the oath "before the county 
clerk of the county in which they reside." 
But the prosecutor insists, that the latter part 
of the order enlarges the power of the' clerk, 
as it appoints him a "commissioner to admin- 
ister oaths or affirmations to petitioners apply- 
ing for the benefit of the bankrupt law." 

In giving a construction to this order, the 
whole of it must be taken together. The 
clerks were not appointed commissioners gen- 
erally, under the act of congress, but merely 
for the special purpose of administering oaths 
to petitioners, and to persons, as it would 
seem, who reside in their respective counties. 
We think that this is a fair construction of 
the rule, and, consequently, that the clerk of 
Washtenaw county had no power to admin- 
ister an oath to the defendant, who was a citi- 
zen of Jackson county. 

The judgment is arrested. 



[25 Fed. Cas. page 817J 



(Case No. 14,947) U. S. v. DENNEE 



Case Wo. 14,946. 

UNITED STATES v. DENEADE. 

[1 Cranch, C. C. 34.] i 

Circuit Court, District of Columbia. July- 
Term, 1801. 

Register of Court— Custody of Records. 

The register of the orphans* court in Alexan- 
dria is entitled to the custody of the record books 
of wills, of the late court of hustings. 

Mandamus nisi, commanding the defend- 
ant [George Deneale] to deliver to Cleon 
Moore, register of the orphans! court, the 
records of wills, &c, remaining in the hands 
of Deneale as late clerk of the court of 
hustings for the town of Alexandria. The 
return denied the right of Moore to the cus- 
tody of those papers. The following acts 
were cited: Supplement to the act of con- 
gress concerning the District of Columbia, 
March 3, 1801, § 3 (2 Stat. 115); the sixth 
section of the act of Virginia, respecting the 
district courts, December 12, 1792 (Rev. 
Code, p. 70); eighth section of act of Vir- 
ginia, respecting the general court, Decem- 
ber 13, 1792 (Rev. Code, 70); 1785, p. 45, 
concerning wills, &c.; 1792, § 10, concerning 
wills; and twelftb section of the act of 
congress concerning the District of Colum- 
bia, February 27. 1801 (2 Stat 103). 

Peremptory mandamus ordered. 



Case Mo. 14,947. 

UNITED STATES v. DENNEE et al. 

[3 Woods, 39.] 2 

Circuit Court, D. Louisiana. April Term, 1877. 

Subornation of Perjury — Indictment — Aver- 
ments. 

1. Subornation of perjury is in its essence 
but a particular form of perjury itself. 

2. An indictment for subornation of perjury 
must aver that the defendant knew that the 
testimony which he instigated the suborned 
witness to give was false, and that in giving 
such testimony the witness would willfully and 
corruptly commit *Iie crime of perjury. 

[Cited in U. S. v. Evans, 19 Fed. 912; U. S. 
v. Thompson, 31 Fed. 335; U. S. v. Ed- 
wards, 43 Fed. 67.] 

[Cited in People v. Ross (Cal.) 37 Pac. 379; 
Cryne v. People, 124 111. 25, 14 N. E. 
671; State \. Geer (Kan. Sup.) 30 Pac. 
237.] 

Indictment for subornation of perjury. 
Heard on demurrer. 

The indictment contained two counts. The 
first alleged the pendency in the United States 
court of claims, of a suit brought by one 
Harriet Mills, who claimed to be a loyal citi- 
zen of the United States, against the United 
States to recover from the treasury the pro- 
ceeds of one hundred bales of cotton which 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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she alleged were her property, and which 
were taken in August, 1874, by the United 
States military forces, turned over to the offi- 
cers of the treasury department, and after- 
wards sold and the proceeds amounting to 
$40,000, paid into the treasury of the United 
States, and that said court had jurisdiction to 
pass upon said claim; that ,on May 10, 1875, 
at the city of New Orleans, the defendants, 
R. Stewart Dennee, lawyer, and Samuel Gam- 
age, yeoman, "unlawfully, corruptly, wicked- 
ly and maliciously did solicit, suborn and in- 
stigate and endeavor to persuade, and did 
then and there suborn, instigate, and procure 
one Maitha L. Knight to appear before one 
Robert H. Shannon" United States circuit 
court commissioner, authorized by law to ad- 
minister oaths, etc., "and did then and there 
wickedly and corruptly instigate and procure 
the said Martha D. Knight to give evidence 
and her deposition in said issue, * * * and 
upon her corporal oath, duly administered ac- 
cording to law, to falsely swear and give evi- 
dence to certain matters material and relevant 
to the said issue, and to matters therein and 
thereby put in issue to the effect following, 
that is to say." The first count of the indict- 
ment then set out certain questions and the 
answers thereto, given by the said Knight, 
which was followed by a traverse of the 
truth of each and every answer given by her 
as set out in the indictment. The count then 
concluded as follows: "Whereas in truth and 
in fact she, the said Martha I>. Knight, on or 
about, or concerning the matters touching 
wbich, she in her said deposition, did declare 
and testify had no knowledge or belief of the 
truth thereof in so far as any and all matters 
by hei sworn to, stated and deposed as afore- 
said in her said deposition aforesaid, were or 
are material to the issue so.joined in the said 
court of claims as aforesaid, there and then at 
no time when she did so swear, depose and 
her evidence give as aforesaid contrary to the 
form of the statute, etc." The second count 
set out in substantially the same manner as 
the first the pendency and nature of the suit 
of Mills against the United States in the court 
of claims, the jurisdiction of the court over 
the cause, and then proceeded to aver that 
the defendants, at New Orleans, on the 10th 
day of March, 1875, "did unlawfully, corrupt- 
ly, wickedly solicit, suborn and instigate, and 
endeavor to persuade, and did then and there 
suborn and instigate and procure one Martha 
L. Knight to appear as a witness in said 
cause, * - * and did so wickedly and un- 
lawfully, as aforesaid, cause and procure the 
said Martha L. Knight then and there * * * 
to appear before one Robert H. Shannon" who 
was a commissioner of the United States cir- 
cuit court, authorized to administer oaths, 
"and did then and there wickedly and cor- 
ruptly instigate and procure the said Martha 
L. Knight to give evidence and her deposition 
in said issue, * * * and to falsely swear 
and give evidence to certain matters material 
and relevant to the said issue" to the effect 



U. S. v. DENNIJE (Case No. 14,948) 



[25 Fed. Cas. page 818] 



following, that is to say. Then followed a 
statement of certain questions propounded to 
the said Martha L. Knight, and her answers 
thereto under oath and a traverse seriatim of 
each and every answer so set .out The sec- 
ond count then concluded with the same aver- 
ments as the first. 

The demurrer was based on the alleged 
ground that the indictment did not set out 
any offense against the laws of the United 
States. 

W. H. Hunt, John Ray, and E. W. Baker, 
for the demurrer. 
John H. New, Asst. U. S. Atty. 

WOODS, Circuit Judge. The crime of sub- 
ornation of perjury has several indispensable 
ingredients which must be charged in the in- 
dictment or it will be fatally defective: (1) 
The testimony of the witness suborned must 
be false. (2) It must be given willfully and 
corruptly by the witness, knowing it to be 
false. (3) The suborner must know or believe 
that the testimony of the witness given, or 
about to be given will be false. (4) He must 
know or believe that the witness will will- 
fully and corruptly testify to facts which he 
knows to be false. A careful scrutiny of the 
counts of this indictment fails to reveal any 
averment that the defendants knew or be- 
lieved that the testimony of the witness 
whom they are charged with suborning would 
be false, or that they knew it was false, or 
that they knew that the witness knew it was 
false, or that they knew that she would will- 
fully and corruptly testify, or had willfully 
and corruptly testified to facts as true, know- 
ing them to be false. 

To make a good indictment for subornation 
of perjury the false swearing must be set out 
with the same detail as an indictment for per- 
jury, and the indictment must charge that 
the defendants procured the witness to testify 
knowing that the testimony would be false, 
and knowing that the witness knew that the 
testimony he had given, or was about to give, 
was false, and knowing that he would cor- 
ruptly and willfully give false testimony. In 
the case of Com. v. Douglass, 5 Mete. [Mass.] 
244, the defendant was indicted for suborna- 
tion of perjury. On the trial the court below 
instructed the jury that "if it was proved to 
them beyond a reasonable doubt that the de- 
fendant on the former trial for forgery (re- 
ferred to in the indictment) put Fanny Cross- 
man on the stand or caused her to be put on 
the stand as a witness, knowing that she 
would testify as set forth in the indictment, 
and intending that she should so testify, and 
he put her on the stand, or caused her to be 
put on the stand for the purpose of her so 
testifying, and she did so testify and such tes- 
timony was false, and he knew when he put 
her on the stand, that if she did so testify 
her testimony would be false; it would be 
sufficient to prove that part of the indictment 
which alleged that defendant suborned Fanny 



Crossman to commit perjury as set forth in 
the indictment." 

This charge was assigned for error, and the 
supreme judicial court in passing upon it said: 
"The remaining exception to the charge of 
the presiding judge is of more importance, 
and is, we think, well founded. The jury 
were instructed that if certain facts stated in 
the exceptions were proved beyond reason- 
able doubt, it would be sufficient proof of that 
part of the indictment which charged that the 
defendant suborned Fanny Crossman to com- 
mit perjury. Now, we are of opinion that all 
these facts might exist and yet the defendant 
might not be guilty of the crime charged in 
the indictment. The defendant might know 
or believe— for he could not know with cer- 
tainty—that the witness whom he called 
would testify as she did, and he might know 
that her testimony would be false, but if he 
did not know that she would willfully testify 
to a fact knowing it to be false, he could not 
be convicted of the crime charged. If he did 
not know or believe that .the witness intended 
to commit the crime of perjury, he could not 
be guilty of the crime of suborning her. To 
constitute perjury the witness must willfully 
testify falsely, knowing the testimony given 
to be false. 1 Hawk. P. C. c. 69, § 2; Bac. 
Abr. 'Perjury,' A; 2 Russ. Crimes, 1753. A 
witness, by mistake or defect of memory, may 
testify untruly without being guilty of per- 
jury or any other crime." Subornation of per- 
jury is in its essence but a particular form of 
perjury itself. 2 Bish. Cr. Law, § 1197. See, 
also, Whart. Prec. Ind. pp. 598, 599, forms c. 
d. See, also, form of indictment "in Archb. 
Cr. PI. & Ev. pp. 575, 577. See same form, 
2 Bish. Cr. Proe. § 878; State v. Garland, 3 
Dev. 114. 

Tested by these authorities, both counts of 
the indictment are bad, first, because they do 
not aver that the defendants knew that the 
testimony which they instigated the witness 
to give was false, and second, because there 
is no averment that the defendants knew that 
the witness knew that the testimony she was 
instigated to give was false. 

Demurrer sustained. 

[NOTE. The defendants were, at the same 
term of the court, indicted for conspiracy with 
intent to defraud the United States. A demurrer 
to the indictment was overruled. See Case No. 
14,948.] 



Case 3STo. 14,948. 

UNITED STATES v. DENNEE et al. 

[3 Woods, 47.] i 

Circuit Court, D. Louisiana. April Term, 1877. 

Conspiracy to Defraud United States— Indict- 
ment — Averment op Means Agreed 
on — Offences. 

1. An indictment for a conspiracy to do an 
unlawful act, need not aver the means agreed 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and her» reprinted by permission.] 
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on whereby the conspiracy was to be carried into 
effect. 
[Cited in brief in TJ. S. v. Patterson, 55 Fed. 
616.3 

2. An indictment for conspiracy under sec- 
tion 5440, Rev. St., which avers the conspiracy 
and the overt acts done to carry it into effect, 
is sufficient without stating the means agreed on 
to accomplish the purpose of the conspiracy. 

[Cited in brief in U. S. v. Patterson, 55 Fed. 
616.] 

3. Section 30 of the act of March 2, 1867 [14 
Stat. 484], entitled "An act to amend existing 
laws relating to internal revenue, and for other 
purposes," which is embodied in the Revised 
Statutes as section 5440, prohibits a conspiracy 
to defraud the United States, not only by com- 
mitting some one or more of the offenses de- 
scribed in other sections of the act, but in any 
manner whatever. 

Heard on demurrer to the indictment. The 
indictment was found on the 6th day of 
June, 1876, and was predicated on section 
30 of the act approved March 2, 1876, en- 
titled "An act to amend existing laws re- 
lating to internal revenue, and for other pur- 
poses." 14 Stat. 484. The section declares, 
"that if two or more persons conspire, either 
to commit any offense against the laws of the 
United States,, or to defraud the United States 
in any manner whatever, and one or more of 
said parties to said conspiracy shall do any 
act to effect the object thereof, the parties to 
said conspiracy shall be deemed guilty of a 
misdemeanor, and on conviction thereof, shall 
be liable to a penalty of not less than one 
thousand dollars, and not more than ten thou- 
sand dollars, and to imprisonment not exceed- 
ing two years." This section is substantially 
embodied in the United States Revised Stat- 
utes as section 5440. The indictment char- 
ged that Harriet A. Mills, spinster, Samuel 
Gamage, yeoman, R. Stewart Dennee, law- 
yer, and others, naming them all, late of the 
said district of Louisiana, being persons of 
evil minds and dispositions, on the first day 
of March, in the year of our Lord eighteen 
hundred and seventy-four, at and within the 
state of Louisiana, and the district of Loui- 
siana aforesaid, and within the jurisdiction of 
said court, with force and arms, unlawfully 
and wickedly did conspire, combine, confed- 
erate and agree together and among them- 
selves, and with Martha L. Knight, Joseph P. 
Murphy, * * * and divers other evil-dis- 
posed persons, whose names are as yet to the 
grand jurors unknown, unlawfully and fraud- 
ulently to defraud the United States of Amer- 
ica of a large sum of money, to wit, forty 
thousand dollars lawful money of the United 
States, of the property and moneys of the 
United States. Then followed 'averments set- 
ting forth, with great particularity and pre- 
cision, numerous overt acts of the defendants, 
or some of them, done to effect the object of 
the conspiracy. The overt acts charged were 
tlfe prosecution, by suit against the United 
States in the court of claims, of a false, 
feigned and fraudulent claim by false and 
perjured testimony. The demurrer alleged 
that the indictment was not sufficient in law, 



and that defendants were not bound to an- 
swer the same. 

John H. New, Asst. U. S. Atty. 
Wm. H. Hunt, John Ray, and F. W. Baker, 
for defendants. 

WOODS, Circuit Judge. It is objected to 
the indictment, that it does not set out and 
aver the manner in which and the means 
whereby the object of the conspiracy charged 
was to be carried into effect, and that the 
averments setting out the overt acts, done in 
furtherance of the conspiracy, do not supply 
this defect. There is much conflict in the 
adjudged cases, on the point whether, in an 
indictment for conspiracy to cheat and de- 
fraud, it is necessary to aver the means agreed 
on to carry the conspiracy into effect. The 
affirmative of the proposition has been held 
in Massachusetts. Com. v. Hunt, 4 Mete. 
[Mass.] Ill; Com. v. Eastman, 1 Cush. 189; 
Com. v. Shedd, 7 Cush. 514; Com. v. Wallace, 
16 Gray, 221. It has also been so held in the 
following cases: State v. Parker, 43 jN. H. 
S3; State v. Roberts, 34 Me. 320. In the case 
of Lambert v. People, 6 Cow. 578, the indict- 
ment being for a conspiracy to cheat and de- 
fraud, etc., without averring specifically the 
means to be used, the court for the trial of 
impeachments and errors was equally divided 
on the question whether the indictment was a 
good one or not. It was decided by the casting 
vote of the president, that it was defective, 
and the judgment of the supreme court sus- 
taining it reversed. On the other hand, it is 
the settled English rule that the words "un- 
lawfully, fraudulently and deceitfully did con- 
spire, combine, confederate and agree togeth- 
er to cheat and defraud" one "of his goods 
and chattels," contain a sufficient allegation 
of conspiracy, without mention of any means 
intended. 2 Bish. Cr. Law, § 200, and cases 
there cited. See, also, Rex v. Gill, 2 Barn. & 
Aid. 204; Rex v. Seward, 1 Adol. & E. 706. 
The same doctrine is held in the following 
American cases: People v. Richards, 1 Mich. 
216; State v. Younger, 1 Dev. 357. A some- 
what careful consideration of the authorities 
convinces me that the better reason is with 
those who deny the necessity of setting out 
the means by which the conspiracy was to be 
carried into effect. But it seems clear that 
the statute upon which this indictment is 
based was intended to relieve the pleader 
from any supposed necessity of setting out 
the means agreed upon to carry out the con- 
spiracy, by requiring him to aver some act 
done in furtherance of the conspiracy, and 
making such act a necessary ingredient of the 
offense. In the case of Com. v. Shedd, 7 Cush. 
514, the court said, that "the great difficulty 
in giving effect to the allegation of overt acts 
in an indictment for conspiracy on a motion 
in arrest of judgment for insufficiency of the 
indictment, is this, that overt acts are merely 
alleged by way of aggravation of the offense, 
and though alleged, they need not be proved, 



U. S. v. DENNEE (Case No. 14,948) 



[25 Fed. Cas. page 820J 



and the alleged conspiracy might be found 
by the jury without proof of the precise overt 
acts charged to have been done in pursuance 
of the conspiracy." That difficulty does not 
exist here, for the overt act is a part of the 
offense, and must be proved, as laid in the in- 
dictment The reason given in the case just 
quoted from, why the averment of overt acts 
cannot have effect in the indictment for con- 
spiracy, does not apply. In my opinion, there- 
fore, this indictment which avers the con- 
spiracy, and then sets out the overt acts done 
to carry it into effect, is sufficient, and it is 
not necessary to aver the means agreed on to 
effect the conspiracy. The averment of acts 
done to effect the object of the conspiracy, 
and which must be proven to sustain the in- 
dictment, is more than the equivalent of an 
averment of means agreed on to carry it into 
effect. This objection to the indictment is 
not well taken. 

It is further objected to the sufficiency of 
the indictment, that the law upon which it is 
based is exclusively a revenue law, and in- 
tended only for the punishment of conspira- 
cies to do certain things prohibited by the act 
itself. And it is urged that this is not a rev- 
enue case, as the overt acts charged are not 
prohibited by the body of the act, on the 
thirtieth section of which the indictment is 
based. In other words, it is claimed that be- 
cause the act of March 2, 1867, supra, does 
not in terms forbid the prosecution of fraudu- 
lent suits against the United States in the 
court of claims, and the recovery of judg- 
ments and the receipt of money thereon by 
means of false and fraudulent claims, and 
perjured testimony, a conspiracy to commence 
and carry on to a final judgment such a suit, 
cannot be punished under section 30 of said 
act above quoted. This, it seems to me, is 
too narrow a reading of section 30. It de- 
nounces a conspiracy to defraud the United 
States, not simply by committing one or more 
of the offenses specified in the act, but to de- 
fraud the United States "in any manner what- 
ever," or to commit any offense against the 
laws of the United States. The language of 
the section is too broad to be confined within 
the narrow range sought to be imposed up- 
on it 

It is next said that it is not an indictable 
offense— to prosecute a suit in the court of 
claims— that the court to which the claim is 
submitted must pass upon its genuineness, 
and if held good, no other court can inquire 
into or re-examine the question thus passed 
upon, that the United States is a party de- 
fendant to the suit before the court of claims, 
has the right and opportunity to defend, and 
cannot, pending the decision of the question 
therein involved, or subsequent thereto, pro- 
ceed criminally against the other parties to 
the cause in another court to punish them for 
prosecuting a false and fraudulent claim. 
Non constat, but the court of claims may de- 
cide the claim just 

The real question is, whether a conspiracy 



to prosecute a false and fraudulent claim 
against the United States, and to procure the 
evidence of false witnesses to support and 
maintain it, is a conspiracy to defraud the 
United States. If it is, it falls within the 
purview of the statute. If a witness gives 
a false deposition in a civil cause, he may be 
prosecuted 'therefor criminally, notwithstand- 
ing the fact that the court in the civil cause 
must pass upon the credibility of his testi- 
mony. And the fact that, on the strength of 
his false testimony the civil case has been 
decided, is no reason why the false witness 
should not be prosecuted for his crime. The 
successful issue of the perjury rather fur- 
nishes an additional reason for the criminal 
prosecution. 

The position taken in support of the de- 
murrer, amounts to this: that no fraud, no 
perjury, no subornation of perjury, employed 
to gain a civil cause can ever be punished, 
because to prosecute' and punish the crime 
would be equivalent to a collateral re-examina- 
tion of the cause tried and determined by an- 
other court. To state the proposition is to re- 
fute it 

It is further insisted that the. offense char- 
ged is barred by the statute of limitations. 
The indictment was found June 6, 1876, and 
the offense is laid as of March 1, 1874. The 
section of the law on which the indictment is 
based has been held to constitute a part of 
the revenue laws of the United States (U. S. 
v. Rindskopf [Case No. 16,165]; U. S. v. 
Fehrenback [Id. 15,0S3]), and by section 1046, 
Revised Statutes, prosecutions for any crime 
arising under the revenue laws of the United 
States must be instituted within five years 
after the offense is committed. The original 
section on which the indictment is based, is 
embodied in a law devoted to the subject of 
the internal revenue, and it seems clear that a 
conspiracy to defraud the United States by 
withdrawing money from its treasury by a 
false and fraudulent claim, supported by false 
testimony, is an offense against the revenue 
laws of the United States. • I do not under- 
stand that the term "revenue laws" is con- 
fined exclusively to laws providing for the 
collection of the revenues, but may extend to 
any provision of the laws on the subject of 
revenue, intended to protect the funds col- 
lected under those laws, or which in .any 
other manner have lawfully been paid into the 
treasury. As the indictment was filed within 
five years after the date fixed as the time 
when the offense was committed, the prose- 
cution is not, in my judgment, barred. 

It is urged as a further objection to the in- 
dictment, that there is a fatal variance and 
repugnancy in the dates set out in the indict- 
ment. After a careful reading of the indict- 
ment, I am unable to find any impossible or 
repugnant dates. Demurrer overruled. 

[A demurrer to an indictment against Dennee 
and Gamage for subornation of perjury was sus- 
tained at the same term of the court See Case 
No. 14,947.] 
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Case Wo. 14,949. 

UNITED STATES v. DENNIS. 

[1 Bond, 103.] i 

Circuit Court, S. D. Ohio. Oct. Term, 1850. 

Recognizance— Certainty — Action Upon — 
United States Mail. 

1. A recognizance is sufficiently certain if it 
sets out an act punishable by the statute without 
any of the particulars. 

2. Where an action of debt was brought on a 
recognizance, the condition of which was, that 
the defendant should appear "to answer to the 
charge of stealing from the mail of the United 
States, contrary to the statute of the United 
States, in such case made and provided:" Held,, 
that the felonious or criminal character of the 
act was charged with sufficient certainty. 

3. The mail of the United States embraces 
everything which may by law be transported or 
conveyed by post. 

[This was an action by the United States 
against John J. Dennis.] 

John O'Neill, U- S. Dist Arty. 
Lee & Fisher, for defendant. 

LEAVITT, District Judge. This is an- 
action of debt on the recognizance of tlie 
defendant as bail for the appearance of 
Henry Fulkerth, who has been charged, be- 
fore a commissioner of this court, with a 
violation of the mail of the United States, 
the said Fulkerth being a postmaster. The 
commissioner required the accused to give 
bail, and, in default thereof, he was com- 
mitted to jail. .He subsequently appeared 
before the district judge, and, on his ap- 
plication, was admitted to bail and dis- 
charged from custody. The defendant en- 
tered into a recognizance for the appearance 
of the accused person at the October term 
of this court. It is averred in the declara- 
tion that he failed to appear, and that the 
defendant was called and duly defaulted. 
A general demurrer has been filed to the 
declaration, and the exception relied on is, 
that the recognizance does not define or 
state any crime made punishable by an act 
of congress and of which this court has ju- 
risdiction. The condition of the recogni- 
zance is, that the accused person shall ap- 
pear at the then next term of the circuit 
court of the United States "to answer to 
the charge of stealing from the mail of the 
United States, contrary to the statute of the 
United States, in such case made and pro- 
vided, and also such other charge or charges 
as may be exhibited against him." It is in- 
sisted that the allegations of "stealing from 
the mail of the United States, contrary to 
the statute," etc., are vague and indefinite, 
and do not import any specific crime for 
which the accused is to answer. The same 
certainty is not required in a recognizance 
that is required in an indictment; it is suf- 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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ficient if it sets out an act punishable by 
the statute, without any of the particulars. 
It is very clear that a charge of stealing 
from the mail of the United States im- 
ports a crime without any statement of 
what was stolen. The mail of the United 
States embraces everything which may by 
law be transported or conveyed by post, and 
every unlawful taking from the mail of any- 
thing which constitutes a part of it is a 
crime. There is, therefore, no ground for 
a presumption that stealing anything, wheth- 
er a mere letter or a letter containing mon- 
ey, or any paper or any other thing desig- 
nated in the statute, can be an innocent act; 
it necessarily imports a crime. But when, 
as in this recognizance, it is . added that 
such stealing was "contrary to the statute 
of the United States in such case made and 
provided," the* felonious or criminal charac- 
ter of the act is charged with suflicient cer- 
tainty. A case decided in Kentucky, re- 
ported in 3 J. J. Marsh. 641, has been cited 
by the defendant's counsel, where a recog- 
nizance for "gaming" was held bad by the 
court for uncertainty. That decision was 
right for the reason that gaming, as a gen- 
eral term, did not necessarily import a 
crime. It was only a crime when commit- 
ted under the circumstances stated in the 
statute; under other circumstances it was 
perfectly innocent It was necessary, there- 
fore, to set out the game and the circum- 
stances. If the charge had been "gaming 
contrary to the statutes of the state of Ken- 
tucky," it would have been good. But as 
before stated, no state of facts can be con- 
ceived of, in which stealing from the mail 
of the United States can be an innocent act 
—it implies a crime. 
The demurrer will therefore be overruled. 



* Case Wo. 14,950. 

UNITED STATES v. DE RODRIGUEZ 
et al. 

[7 Sawy. 617.] i 

District Court, N. D. California." Nov. 26, 
1864. - 

Mexican Land Grant— Exceptions to Survet— 
Boundaries. 

[When the dividing line between two ranchos 
has been fixed in proceedings for the confirmation 
of one of them, to which the claimant of the 
other was a party, such line should not be dis- 
turbed on exceptions to the official survey of 
the latter rancho, when this would involve the 
issue of overlapping patents creating certain liti- 
gation, and a possible loss by the claimant of 
the former rancho of part of the land confirmed 
to him in such proceedings.] 

[Claim "by Maria Concepcion Valencia de 
Rodriguez and others to the Rancho San Fran- 
cisquito, in Santa Clara county, granted May 
1, 1839, by Juan B. Alvarado to Antonio 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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Buelna, The claim was confirmed by the 
commission November 28, 1854, by the dis- 
trict court February 4, 1856, and appeal dis- 
missed April 2, 1857.] 

HOFFMAN, District Judge. This case 
comes upon exceptions to the official survey 
filed on the part of the United States and on 
the part of the neighboring rancheros. To 
understand correctly the question raised, a 
brief review of the proceedings to obtain the 
grant, and those which resulted in the con- 
firmation, is necessary. 

The original petition of Buelna asked for 
the place called San Francisquito, "to the 
extent of eight suertes of two hundred varas 
square each, making sixteen hundred, ac- 
cording to the reglamento of colonization." 
The language of the decree of concession, 
and of the grant, is somewhat involved; but 
the land is clearly enough described as eight 
suertes of two hundred varas each, including 
the land lying between the Chemisal and the 
San Francisquito creek, and extending from 
the upper crossing of the road leading to the 
sierra to the road leading from Santa Clara 
to San Francisco, known as the "Middle 
Road." 

The third condition describes the land 
granted as of the extent of two-thirds of a 
league, a little more or less. On the diseno 
attached to the expediente, the boundaries 
mentioned in the grant are clearly exhibited. 
On the north is the brook; running parallel 
with it, and at a short distance to the south, is 
the Chemisal. On the west is the road to 
the sierra, which crosses the brook, and on 
the east is the middle road. It would seem, 
however, that the grant was not intended to 
extend as far as this road, for a little to the 
west of it a line is drawn from the Chemisal 
to the brook marked "raya," indicating that 
it is the eastern boundary of the tract. On 
the corner of the diseno is a nojte, stating 
that the land is of the extent of eight suertes. 

I have been unable to understand the mean- 
ing of the clause in the third condition, stat- 
ing the land to be of the extent of two-thirds 
of a league. If the eight suertes asked for 
were to be each two hundred varas square, 
the total area of the tract would be three 
hundred and twenty thousand square varas. 
A square league is five thousand varas 
square, and its area is twenty-five million of 
varas. 

Parol testimony was taken before the board 
of land commissioners to show that a jurid- 
ical possession was given of the land by 
metes and bounds. No record of the act of 
possession was produced, but the board con- 
firmed the claim according to the juridical 
possession, as sworn to by the witnesses. Its 
decree sets forth particularly the boundaries 
of the tract, and states the extent of land 
confirmed to be "two-thirds of a league, a 
little more or less." This decree was af- 
firmed on appeal to this court, the United 
States offering no opposition. The tract thus 



described extends to a considerable distance 
to the south of the Chemisal, between which 
and the San Francisquito creek both the de- 
cree of concession and the grant describe the 
land as situated. It also extends to the east- 
ward beyond the line marked "raya," which 
the diseno designates as a boundary in that 
direction. In the official survey, the calls of 
the decree seem to have been wholly disre- 
garded, as also the indication of the map, 
which the claimants themselves presented to 
the board as a correct survey of the tract of 
which judicial possession was given. The 
most that the claimants can ask for is that 
the boundaries called for in the decree be 
followed. I cannot perceive, therefore, how 
the official survey can be sustained. 

It is objected, however, on the part of the 
owners of the adjoining rancho, confirmed 
to the heirs of Mesa, that the dividing line 
between the ranchos has already been fixed 
in a proceeding to which the present claim- 
ant was a party, and that that line must be 
adopted in fixing the boundaries of the claim- 
ant's land, notwithstanding that it is a dif- 
ferent line from that described in his decree 
of confirmation. It appears that when the 
Mesa Rancho was surveyed, objections to the 
survey were filed, and the proceedings re- 
quired by the act of 1860 [12 Stat. 33] were 
taken. The owners of the Rodriguez Rancho 
intervened, and were heard, and the court, 
after due deliberation, located the Mesa 
Rancho as appeared to be just under the de- 
cree of confirmation and the evidence in the 
case. 

On the part of che owners of the Mesa 
Rancho, it is contended that the location of 
the common boundary between the ranchos 
has thus become res adjudicata, not only as 
against the United States, but as against 
the owners of the Rodriguez Rancho, who 
were parties to the proceeding, and who 
might have appealed if dissatisfied with the 
decree; that the object and effect of the pro- 
ceedings under the law of 1860 were to settle 
disputes of this nature between contiguous 
proprietors; and that, inasmuch as the Mesa 
Rancho has been finally located, the Rod- 
riguez Rancho cannot be made to include a 
part of the same land, unless overlapping 
patents be issued, which is never done by 
the United States. 

On the part of the present claimants, it is 
urged that the final decree obtained by them 
gives a definite location to their land; that 
it describes the boundaries clearly and spe- 
cifically; that it in terms adopts the judicial 
measurement testified to in the cause; that 
their rights are thus fixed and determined 
by the decree; and that the power of the 
court, under the act of 1860, is limited to 
an inquiry, whether the survey is in accord- 
ance with the terms of the decree. 

It is also urged that the intervention in the 
case of Mesa had for its object to prevent 
the boundaries of that rancho from being so 
fixed as to include any portion of the land 
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already confirmed to the claimants, and thus 
to avoid future dispute and litigation; that 
although this object was not attained, yet 
that their own rights under their decree were 
not waived by them; that the adjudication in 
that suit only fixed the boundaries of the 
Mesa Rancho— it did not, and could not, af- 
fect the boundaries of the Rodriguez Rancho, 
already established by the decree of confir- 
mation, and which was not then before the 
court; and that they are now entitled to have 
their land surveyed as described in their 
final decree of confirmation, notwithstanding 
that they include lands already embraced in 
the Mesa "survey. 

It will be perceived that the question thus 
presented is difiicult and important 

Since the argument of this cause, the opin- 
ion of the supreme court in the Case of Fos- 
sat [2 Wall. (69 U. S.) 649] has been receiv- 
ed. Before proceeding to inquire how far 
the decision in that case disposes of the ques- 
tions raised in the case at bar, I deem it due 
to myself to correct some misapprehensions, 
as to matters of fact, into which both the 
counsel who argued the cause and the su- 
preme court appear to have fallen. 

The opinion, after detailing the previous 
history of the cause up to the time when the 
survey was ordered into this court, under the 
provisions of the act of 1860, states that the 
district court entered an order reforming the 
survey as to the eastern line. "This direc- 
tion," the court observes, "not only reform- 
ed the survey of the tract as made by the 
surveyor general, but reformed the decree 
itself of the court, entered on the eighteenth 
of October, 1858, in pursuance of which the 
survey had been made. The court assumed 
that the survey and location of the tract were^ 
not to be governed by the decree, but on the 
contrary, that it wis open to the court to 
revise, alter, and change it at discretion, and 
to require the surveyor general to conform 
his survey and location to any new or amend- 
ed decree— for certainly if it was competent 
to change the eastern line from that set- 
tled in the decree, it was equally competent 
for it to change every other line or bound- 
ary as there described and fixed." 

"Now it muse be remembered that this de- 
cree of the district court, designating with 
great exactness this eastern line— with such 
exactness that the surveyor general had no 
diniculty in its location— was entered in pur- 
suance of and in accordance with the man- 
date of this court, and by which that court 
was instructed, at the time of the dismissal 
of the appeal* that the three external lines 
declared in it were in conformity with the 
opinion of this court, and that the other line— 
the north line— only remained to be com- 
pleted by a survey to be made, and that this 
line was to be governed by quantity, which 
quantity had been previously determined." 

"This radical change, therefore, of the east- 
ern line of the tract, involves something 
more than a change by the court of its own 



decree; it is the change of a decree, en- 
tered in conformity with the mandate of 
this court" 

If it be true, as here stated, that a subor- 
dinate judge has not only radically changed 
his own decree, without color of authority, 
but that the decree so changed was one "in 
conformity with the opinion" of the superior 
tribunal, his action would deserve stronger 
language of censure than the supreme court 
has used. 

I shall show, however: (1) That no deci- 
sion as to the eastern line of the Fossat claim 
was ever made by this court until its last 
decree in the proceedings had under the act 
of 1S60; that the questions in regard to the 
location of that line were never until then 
argued or submitted to the decision of the 
court; and, further, that under the rulings 
of the supreme court, this court had, prior 
to the act of 1860, no jurisdiction to locate 
and establish that line. (2) That this court 
had no reason to suspect that any supposed 
decision with regard to that line had been 
affirmed, or in any way passed upon by the 
supreme court; that when the location of 
the eastern line was, in a proceeding taken 
under the act of 1860, for the first time sub- 
mitted to this court, it was not suggested by 
any of the counsel that the supreme court 
had anirmed or expressed any opinion what- 
ever upon the correctness of the location 
of even the southern line, which had been 
argued and decided by this court, still less 
upon the location of the eastern line, which 
had not been argued, and which, it was uni- 
versally conceded, could not be determined 
in a proceeding to which the adjoining owner 
was not a party. (3) That even if the loca- 
tion of the eastern line had been determined 
by this court, and if that determination had 
been anirmed by the supreme court, there were 
good reasons for believing that, under the 
act of 1S60, it was the duty of the court, on 
the intervention of Berreyesa, then for the 
first time heard in the cause, to determine 
the line according to justice and right, and 
irrespective of any decree obtained by either 
party in a proceeding between himself and 
the United States. 

I. By the act of March 3, 1851 [9 Stat. 631], 
the board of commissioners and the courts on 
appeal were empowered to decide only upon 
"the validity" of land claims. This act dif- 
fered from the laws of 1824 [4 Stat 52] and 
1828 [Id. 202] in withholding the power, con- 
ferred by those acts on the courts, of de- 
ciding "all matters relative to the extent, lo- 
cality and boundaries" of the claims. The 
controversy was strictly limited to the Unit- 
ed States and the claimants, and third per- 
sons were not permitted to intervene. But 
the law provided that their rights should not 
be affected by the decree or patents under a 
them. The duty of locating finally confirmed 
land claims, was confided to the surveyor- 
general; and with respect to interfering or 
conflicting claims, he was authorized to de* 
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eide in the first instance, leaving to the par- 
ties interested the right of recourse to the 
ordinary tribunals. 

That such was the trae construction and ef 
feet of the law was explicitly decided by the 
supreme court. In U. S. v. Fossat, 20 How. 
[61 U. S.] 413, certain adversary claimants 
had been permitted to appear, and adduce 
evidence in the name of the United States. 
The supreme court says: 

"It is the opinion of the court that the in- 
tervention of adversary claimants, in the suit 
of a petitioner under the act of 1S51, for the 
confirmation of his claim to land in Califor- 
nia, is a practice not to be encouraged. The 
board of commissioners was instituted by 
congress to obtain a prompt decision on the 
validity of private land claims, to enable the 
government to distinguish the public lands 
from that which hod been severed from the- 
public domain by Mexico; and that it might 
fulfil the obligation assumed at the time of 
the cession of California, to secure and pro- 
tect the property of its inhabitants. 

"The jurisdiction of the board of commis- 
sioners in the first instance, and the appel- 
late jurisdiction of the courts of the United 
States, is limited to the making of decisions 
on the validity f the claim, preliminary to 
its location and survey by the surveyor gen- 
eral of California, acting under the laws of 
the United States. This officer is required to 
survey and furnish plats of the claim that 
may be confirmed. 

"In reference to interfering or conflicting 
claims, he is authorized to decide by adopt- 
ing the lines agreed to by the claimants, and 
in the absence of an agreement to follow 
the rules of justice. 

"The acts of congress provide that neither 
the decisions of the commissioners, nor of 
the district or supreme courts, nor of the 
surveyor general, shall preclude a legal in- 
vestigation and decision by the proper judi- 
cial tribunal between parties having such in- 
terfering claims, * * * and a patent under 
the act is only conclusive between the United 
States and the claimant, and does not affect 
third parties. The language and policy of 
these enactments limit a controversy like 
the present to the United States and the 
claimants." 20 How. [61 U. S.J 424. 

This decision, though made subsequently 
to the first decree of this court, in the Fos- 
sat Case, merely affirmed the correctness of 
the construction previously given by the 
board, the court, and the bar, to the provi- 
sions of the statute. 

When, therefore, the Case of Fossat was 
presented, it was contended by the district 
attorney that the court had no authority 
whatever to fix any of the boundaries of the 
tract, not even those between it and the pub- 
lie land, but that all questions of boundary 
and location must be determined by the sur- 
veyor general. It was considered, however, 
by the court, that an inquiry into the valid- 
ity of a claim necessarily involved, to a cer- 



tain extent, inquiries into its location and 
extent, and that when a question arose be- 
tween the United States and the claimant, 
as to the identity of a natural object called 
for in the grant, and which formed the 
boundary between the land granted and the 
public land, it was the duty of the court to 
hear and determine the dispute. The cor- 
rectness of this view was explicitly afiirmed 
at a subsequent stage of the cause by the su- 
preme court. U. S. v. Fossat, 21 How. [62 
U. S.] 449. 

But, with regard to the dividing lines be- 
tween the claimant and a neighbor, when the 
controversy related to lands admitted to be- 
long to one or the other, and therefore pri- 
vate, it was universally conceded that the 
court had no jurisdiction to determine it, es 
pecially as the adjoining owner had no right 
to intervene in the suit, and no decision of 
the disputed boundary could affect his rights. 
.The evidence and arguments in the cause 
were, therefore, exclusively directed to the 
question raised with regard to the southern 
boundary. 

The location of the eastern line was not 
disputed or discussed, nor was any question 
respecting it submitted to the court. So, as 
far as the record disclosed, there was nothing 
to show that the location of that line was in 
controversy. 

The court was aware, however, that with 
regard to that line a dispute in fact existed. 
This dispute was understood to arise from a 
supposed repugnancy between the descrip- 
tion of the line contained in tne grants and 
the delineation of it on the diseiio of Ber- 
reyesa. 

The decree of the court, therefore, after 
determining the southern boundary, de- 
scribes the eastern line in the language of 
the grants, but it especially refers to and 
adopts the dotted line marked on the diseiio 
of Berreyesa, as indicating the -boundary 
between the ranehos. And it was supposed 
that by these means all questions between 
the claimants, under Larios and Berreyesa, 
would be left open and undecided. Such, 
even yet, appears to me to be the fair con- 
struction of the decree. 

The case having been appealed, the decree 
of this court was reversed on points here- 
after to be referred to, and the cause was 
remanded to this court with instructions "to 
declare the three external boundaries desig- 
nated in the grant, from the evidence on file 
and additional evidence to be taken." It fs 
in the opinion then delivered by the supreme 
court, that the declarations above cited, with 
regard to the jurisdiction of the court and 
the determination by the surveyor-general 
of lines between conflicting and interfering 
claims, are found. Any doubt which this 
court might have entertained as to its au- 
thority to determine, in the absence of Ber- 
reyesa, the disputed line between the ran- 
ehos, was dissipated by the very explicit 
language of the supreme court. 
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On the return of the cause, further evi- 
dence "was taken, and counsel were heard. 
The location of the eastern was, as before, 
not debated, and the arguments related sole- 
ly to the location of the southern line. The 
court, in its decree, reaffirmed its previous 
decision with regard to that line. The east- 
ern line was described as before, in the lan- 
guage of the grants, and the dotted line on 
the diseno was again carefully referred to 
and adopted, as indicating the boundary be- 
tween the ranchos. An appeal having been 
taken from this decree, it was held l>y the 
supreme court that the decree was inter- 
locutory, and not final; that the northern 
line, which was merely described as a line 
to be run for quantity, should have been 
fixed upon the ground by a survey. The ap- 
peal was therefore dismissed. 

The cause having been remanded to this 
court, no further proceedings in it were had 
until after the passage of the act of 1860, 
when the counsel for the claimant moved 
for and obtained an order directing the sur- 
veyor to survey the tract, and to give notice 
according to the provisions of that act, of 
the approval of the plat and survey. This 
was done, and the survey was ordered into 
court on the application of the Berreyesas, 
who thus for the first time became parties 
to the cause. Their own rancho had also 
been surveyed, and the same dividing line 
adopted by the surveyor as in the Fossat 
survey. This survey was also on their ap- 
plication ordered into court, and the Quick- 
silver Mining Company, claiming under Lar- 
ios, and the New Alinaden Company, inter- 
vened and became parties to the. proceed- 
ing. All parties being thus before the court, 
evidence was taken and argument heard 
relative to the location of the eastern line. 
The location of that line was then for the 
first time decided by the court. 

It was not suggested by any of the coun- 
sel that this question had ever before been 
submitted to or passed upon by the court. 
They knew the fact to be otherwise. Nor 
was it contended that the language of any 
previous decree in the suit of Fossat v. XJ. 
S. imported a decision of the question. It 
was not, to my recollection, hinted by any 
one, nor did the idea occur to the court, that 
any decision of this court supposed to deter- 
mine that line had in any way been affirm- 
ed, or even considered, by the supreme court. 
The question was on all sides treated as still 
open and undecided, and this court proceed- 
ed to determine it, without the remotest sus- 
picion that its action was irregular or unau-, 
thorized. Its determination, though then for 
the first time judicially declared, was in ac- 
cordance with the opinion it had entertain- 
ed from the time when, in an ejectment suit 
brought long before in the circuit court, the 
counsel for the New Almaden Company had 
contended for the location of the eastern line, 
as claimed by the representatives of Larios. 



That opinion has been adjudged by the 
supreme court to be erroneous; but as this 
court has been supposed to have not only 
departed from its decrees, but to have 
changed its opinions, I shall be pardoned, I 
trust, for stating, with all deference to the 
superior judgment of the appellate tribunal, 
that notwithstanding all that has been said, 
I am still unable to discover the error of the 
final decision of this court by which the line 
between the ranchos was determined. I be- 
lieve that the history and nature of the dis- 
pute between the grantees, their evident and 
necessary object in fixing upon the line, 
and, above all, the plain and palpable de- 
lineation of it upon the diseno, unmistaka- 
bly show the intention and understanding 
of the parties; that to this evidence, the 
words of the grants, which are very obscure, 
and which were intended to describe a line 
already agreed upon by the parties, and de- 
lineated on the diseno as a substitute for an 
actual marking on the ground, ought to 
yield; that to carry out the principal and 
controlling intention of, the parties, either 
the call in the grants for the "falda," or that 
for "a straight line," must be sacrificed— 
which of them, was practically immaterial, 
for they were both or equal dignity; TTut 
both were, in my judgment, subordinate to 
the mute but visible call of the diseno, which 
showed how the line was to be drawn, where 
it was to strike the sierra, and how the val- 
ley was to be divided between the dis- 
putants. 

On these grounds I believe that Castillero, 
who denounced the mine, Pico, the alcalde, 
Berreyesa himself, and, so far as we know, 
the neighbors and contemporaneous inhab- 
itants of the country, were not all mistaken, 
when without doubt or dispute they asserted 
the recently discovered quicksilver mine to 
be "on the lands of the retired sergeant Jose 
Reyes Berreyesa." 

But whatever may be thought of the cor- 
rectness of these views, it is certain that 
the location of the eastern line was never 
adjudicated by this court until its last de- 
cree was made, and that in that adjudica- 
tion, whether erroneous or not, it did not 
revise, or change, or alter, as has been 
supposed by the supreme court, any pre- 
vious decision of its own, with respect to the 
location of that line. 

II. I shall not show that this court had no 
reason to suspect that any decree supposed 
to determine that line had ever been af- 
firmed by, or declared to be in conformity 
with, "the opinion of the supreme court." 

The first decree of this court confirmed 
the title of the claimant to the easterly por- 
tion of the valley described in his petition 
as the Canada de los Capitancillos. This 
valley is on the north and south bounded by 
parallel ranges of hills, and the tract con- 
firmed was limited on the west by the Ar- 
royo Seco, and on the east by the line agreed 
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on between Larios and Berreyesa, the latter 
of whom had obtained a grant for the east- 
erly portion of the valley. 

The third condition of the grant declared 
the land to be of the "extent of one square 
league, a little more or less (poco mas o 
menos), as explained by the map accompany- 
ing the expediente." 

In the grant, only three boundaries were 
mentioned, viz. the southern, the western, 
and the eastern. But the diseno to which 
the grant referred plainly represented the 
range of hills which formed the northern 
limit of the valley, while the designation in 
the petition of the land solicited as the val- 
ley of the Capitancillos and the situation of 
the petitioner's house, seemed to indicate un- 
mistakably that the tract asked for and 
granted was the canada or valley extending 
from the Arroyo Seco on the west to the land 
of Berreyesa on the east. 

On the argument, the only disputed bound- 
ary was the southern. It was claimed by the 
United States and the counsel for the New 
Almaden Company, that the "sierra" called 
for in the grant was the base of a range of 
foot-hills, or "lomas bajas;" while the claim- 
ant contended, that by that term the chain 
of high mountains behind and parallel to the 
"lomas" was evidently referred to. The 
court adopted the latter view. 

There was, therefore, confirmed to the 
claimant the valley lying between the sierra 
on the south and the pueblo hills on the 
north— and extending from the Arroyo Seco 
to the agreed line of division between the 
ranchos. Its extent was, as the grant de- 
clared, a little more than one square league; 
but how much more could not be ascertained 
until the dispute with Berreyesa, in regard 
to the dividing line, should be finally settled. 

This decree was reversed by the supreme 
court on appeal. It was held by that court, 
that, as only three boundaries were mentioned 
in the grant, there "was no other criterion 
for determining the fourth, or northern 
boundary, than the limitation of the quantity 
as expressed in the third condition." The 
words "poco mas o menos" were rejected, as 
"having no meaning in a system of survey 
and location like that of the United States," 
and the court observed: "If the limitation 
of the quantity had not been so explicitly de- 
clared, it might have been proper to refer to 
the petition and diseiio, or to have inquired 
if the name 'Capitancillos' had any signifi- 
cance as connected with the limits of the 
tract." The grant to Larios, was therefore 
declared to be "for one league of land, to be 
taken within the southern, western, and east- 
ern boundaries designated therein, and to be 
located at the election of the grantee, or his 
assigns, under the restrictions established for 
the location and survey of private land 
claims in California by the executive depart- 
ment of this government." 

The district court was directed "to declare 



the external boundaries designated in the 
grant, from the evidence on file, and such 
other evidence as may be produced before 
it" [U. S. v. Fossat] 20 How. [61 U. SJ 427. 

It will not, I presume, be contended that 
this opinion, or the mandate in pursuance of 
it, in any respect constituted an affirmance of 
the decision of this court with regard to 
boundaries. 

The location of the southern boundary, 
which was the principal question discussed in 
the court below, is not alluded to; no inti- 
mation is given whether, in the opinion of the 
supreme court, the "sierra" mentioned in the 
grant was the range of low hills or the moun- 
tain chain behind it, and the cause is remand- 
ed, with direction to this court to declare the 
three boundaries mentioned in the grant from 
the evidence on file, and such other evidence 
as may be produced, clearly showing that the 
supreme court intended to keep the question 
as to the location of those boundaries open 
and undecided, and that they supposed it 
might be elucidated by further testimony. 

On the return of the cause, further testi- 
mony was taken, and the location of the 
southern boundary reargued. This court re- 
affirmed its previous judgment with respect 
to that line, and after describing, as has been 
stated, the eastern line in the language of the 
grants, with a reference to and adoption of 
the dotted line on the Berreyesa diseno, di- 
rected, in the very language of the supreme 
court, the northern line to be run for quan- 
tity "at the election of the grantee or his as- 
signs, under the restrictions established for 
the location and survey of private land claims 
in California by the executive department of 
this government." 

It is evident that no more precise decree 
could have been made without an actual sur- 
vey, which it had not, up to that time, been 
supposed this court had power to order, nor 
could a final survey have been made at that 
stage of the cause, for the northern line be- 
ing required to be run for quantity, it obvious- 
ly could not be run until all the other lines 
were established, and no establishment of 
the eastern line or disputed boundary between 
Larios and Berreyesa could be made in a pro- 
ceeding wherein, by the express decision of 
the supreme court, the latter was not per- 
mitted to intervene, and the decree in which 
could have no effect upon his rights. 

It will also be observed that the refusal of 
the supreme court to recognize the natural 
boundary of the valley on the north, as the 
northern limit of the tract, and the direction 
to this court to locate the league "within" the 
three other boundaries, and to run the north- 
ern line for quantity, at the election of the 
grantee, necessarily compelled this court to 
locate the grant, in great part, among the hills 
toward the south. 

If, then, there be in the final survey the 
anomaly of locating a grant for a valley 
among the mountains, excluding the valley 
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solicited, it has teen the direct and inevitable 
result of the instructions given to this court 
by its superior. 

From the second decree of this court, an ap- 
peal was again taken, and a decision as to the 
disputed southern line was on all hands con- 
fidently expected. 

That expectation was not fulfilled. When 
the cause came up, a doubt was suggested by 
the chief justice, "whether there had been a 
final decision by the district court under the 
mandate, and whether the appeal ought not 
to be dismissed on that ground." 

On this suggestion a motion to dismiss 
was made and argued. 

The merits of the case do not appear to 
have been alluded to in the argument of the 
counsel. They certainly are not referred to 
in the opinion of the court. 

It was decided that the decree appealed 
from was not a final decree, and the appeal 
was dismissed. 

In the opinion, the court, after reciting its 
previous direction to this court to declare the 
external boundaries designated in the grant, 
from the evidence on file, and such further 
evidence as might be produced, says: "The 
district court, in conformity with the direc- 
tions of the decree, declared the external 
lines on the sides of the tract, leaving the 
other line to be completed by a survey to be 
made. From the decree in this form the 
United States have appealed. A motion has 
Deen submitted to the court for the dismissal 
of the appeal, because the decree was inter- 
locutory, and not final." [U. S. v. Fossat] 21 
How. [62 U. S.] 447. 

This statement of the action of this court is 
in all respects accurate. I am to this day un- 
able to perceive what else, or what more this 
court could have done under the mandate and 
under the law as it had been up to that time 
expounded by the supreme court 

But I must be permitted to e'xpress my pro- 
found astonishment at discovering that this 
simple sentence, which states the action of 
this court under the previous mandate, has 
been considered as amounting to an affirm- 
ance by the supreme court of the correctness 
of the location, not only of the southern line, 
which had been discussed and decided, but 
also of that of the eastern line, which had 
never been argued, which was an interfering 
claim, declared by the supreme court, to be 
left by law to the decision of the surveyor 
general, and which it seemed repugnant to 
reason and justice ter decide finally, in any 
controversy t?o which Berreyesa was not and 
could not be a party. 

But, even with respect to the southern line, 
it was not for a moment suspected by this 
court, nor was it even suggested by counsel, 
that the supreme court, on a preliminary mo- 
tion to dismiss an appeal, without hearing ar- 
gument on the merits, without alluding to 
the grave and diflicult question involved, 
meant, at the moment it was deciding the de- 
cree appealed from to be interlocutory and 



not final, and thus, in effect, declaring itself 
without jurisdiction, to finally pass upon and 
determine every question involved in the case. 

That such was its intention I am bound to 
conclude from its recent opinion. On that 
supposition alone can the observation above 
cited, that "the change of the eastern line by 
this court involves something more than a 
change by that court of its own decree— it is 
the change of a decree in conformity with the 
mandate of this court,"— be accounted for. 

I have thus, I believe, established beyond all 
doubt or controversy, that if this court has 
changed a decree, the correctness of which 
had been affirmed by the superior tribunal, it 
has done so unintentionally and unconscious- 
ly—and under circumstances which did not 
suggest nor could they reasonably have sug- 
gested to either court or counsel the construc- 
tion which has since been given to the opin- 
ion and mandate of the supreme court. 

III. I shall now show that if the eastern 
line had been fixed by this court, and even if 
that decision had 'been affirmed by the su- 
preme court in a suit between Fossat and the 
United States, there were good grounds for 
believing that when, under the provisions of 
the act of 1S60, Berreyesa, for the first time, 
became a party to the cause, and when under 
the same act his own rancho was before the 
court for location, in which proceeding the 
claimants under Justo Larios intervened, it 
was the right and duty of the court to deter- 
mine in both suits the true location of the di- 
viding line between the ranchos, irrespective 
of any decree obtained by either claimant in 
a suit to which his neighbor was not a party. 

To fully understand the question here pre- 
sented, a precise notion must be obtained of 
the circumstances which led to the passage of 
the law of 1860. 

It has already been stated that the supreme 
court dismissed the appeal from the second 
decree of this court on the ground that it was 
interlocutory, and not final. It was held that 
all the boundaries of the tract should have 
been ascertained and established by a sur- 
vey, and a decree of confirmation entered for 
the tract surveyed. 

In answer to the objection that the district 
court had no means of ascertaining the bound- 
aries by a survey, or compelling the surveyor 
to execute its decree, that court declared that 
the district court had power to enforce the 
fulfilment by the surveyor of its decree, and 
added that "the power of the district court 
over the cause does not terminate until the 
issue of a patent conformably to its decree." 
[U. S. v. Fossat] 21 How. [62 U. S.] 451. 

The decision was received here with sur- 
prise, but with great satisfaction. The au- 
thority thus attributed to this court was im- 
mediately invoked, and application was made 
in many cases for orders to the surveyor gen- 
eral to return into this court, for reform and 
correction, surveys alleged to be erroneous. 

Before exercising this jurisdiction the court 
heard an argument, in which most of the 
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members of the bar concerned in land cases 
participated, as to the time construction and 
effect of the decision of the supreme court and 
the practice to be adopted under it. The 
views of the bar were various and conflicting. 
It was held, however, by the court, that the 
decision in question in effect overruled the 
previous decisions of the supreme court, which 
had declared the jurisdiction of the court 1x> 
be "limited to making decisions upon the 
validity of land claims preliminary to their 
location and survey by the surveyor general," 
and that henceforth the court must assume 
the duty of correcting and reforming all sur- 
veys made under its decrees, when alleged to 
be erroneous. 

This construction of its decision was rec- 
ognized by the supreme court as correct in 
subsequent cases. 

"In the case of U. S. v. Fossat, 21 How. [62 
U. S.] 445, this court had occasion to refer to 
the limits of the authority of the courts of 
the United States under the act of March 3, 
1851, above cited. We stated in that case 
that if questions of a judicial nature arose in 
the settlement of the location and boundary 
of grants confirmed to individuals, the dis- 
trict court was empowered to settle those 
questions upon a proper case being submitted 
to it before the issue of a patent, and in such 
case the judgment may properly be extended 
to the confirmation of the survey, and an or- 
der for the patent to issue." Castro v. Hen- 
dricks, 23 How. [64 U. S.] 442. 

In the case of U. S. v. Berreyesa's Heirs, 
23 How. [64 XJ. S.] 500, the supreme court 
says: "The appellees have requested the 
court to give instruction;* relative to the lo- 
cation and survey of this grant, similar to 
those found in the case of U. S. v. Fossat, 20 
How. [61 U. S.] 425. But no question was 
decided in the court below upon the loca- 
tion of the lines of the tract, and it would 
be irregular for "this court to assume that 
the action of that court will not conform to 
the established rules on the subject. The 
decree of the district irart has not been 
called in question by the appellees; and 
should any difficulty arise in the location of 
the grant, it will be competent for the ap- 
pellees to invoke the aid of that court." 

This court having announced that it would 
exercise the new jurisdiction attributed to it, 
numerous surveys were ordered before it for 
revision and correction. The means thus of- 
fered of obtaining a judicial determination 
of the many difficult and important ques- 
tions relative to the location of grants which 
had arisen were eagerly seized on by both 
the representatives of the United States and 
of the claimants, for it substituted an in- 
quiry in court, w T here witnesses could be 
summoned, examined and cross-examined, 
where counsel could be heard and a deci- 
sion rendered, the grounds ot which were 
exposed in an opinion, and from which an 
appeal could be taken to the supreme court, 
for the quasi trial before the surveyor gen- 



eral, and for the still more unsatisfactory ex- 
amination by an officer in "Washington on <?x 
parte affidavits, the contents of which, and 
even the fact that they had been forwarded, 
might be unknown to the party against 
whom they were taken. 

But in the discharge of the duty thus im- 
posed upon the court, great embarrassment 
was experienced. The supreme court had 
declared that the "contest was limited to the 
United States and the claimants, and that 
third parties had no right to intervene. But 
it was obvious that the parties immediately 
affected by an erroneous location would oft- 
en be colindantes oi adjoining owners, be- 
tween whom and the claimant a common 
boundary line was to be run, or purchasers 
from the original grantee of lands within the 
exterior boundaries, which might have been 
erroneously excluded from the survey, or 
grantees of the sobrante or excess within the 
exterior boundaries, who had a clear right 
to be heard as to the ligation of the first 
grant. 

The United States, also, had an evident in- 
terest in requiring the dividing lines be- 
tween the ranchos to be determined before 
the establishment of the iines to be run for 
quantity. For how coma the latter be fixed 
while the former remained uncertain? 

Although the court had power to hear and 
determine objections to surveys, no time was 
limited within which objections were to be 
made, except that it must be before the is- 
sue of a patent; nor were any means pre- 
scribed for giving notice to parties inter- 
ested that a survey had been completed and 
approved by the surveyor-general. A sur- 
vey, therefore, might be made, approved, 
transmitted to Washington, and a patent is- 
sued before, as was alleged to have hap- 
pened in some cases; persons affected by it, 
and who would have objected to it, were 
apprised of the fact. Further legislation 
thus seemed to be indispensable. The law 
of 1860 was, therefore, re:*ommended and 
passed, not to confer a ntw jurisdiction on 
the district courts, but, as its title imports, 
to define and regulate the jurisdiction the 
supreme court had already decided them to 
possess. 

It provided in substance for a notice, by 
publication, of the approval of surveys by 
the surveyor general. It limited the time 
within which objections were to be taken. 
It permitted all parties interested to inter- 
vene and be heard, and* it assigned a limited 
period (six months; for taking an appeal 
from the decisions of the district courts. 
These are similar provisions, I believe, to 
have been indispensaoly necessary for the 
proper discharge b> the district courts of the 
duties imposed upon them by the decision in 
U. S. v. Fossat 

I believe, also, that the law has been 
found, in practice, salutary and beneficial, 
and has been so regarded, almost universal- 
ly* by the parties affected by it or acquainted 
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with its operation; and that the difficult and 
most important questions raised, with respect 
to the location of lane claims, have been set- 
tled under it more justly and satisfactorily 
to all parties than, making due allowance 
for the errors of a court not claiming to be 
infallible, was practicable under any other 
system. 

It has recently beer said, on very high au- 
thority, that the questions submitted by this 
law to the courts "involve the consideration 
of various matters not pioperly the subject 
of judicial inquiry," and that "it creates a 
new and anomalous jurisdiction in the court, 
which cannot be assumed independent of the 
act, and under it should be exercised only 
the cases coming clearly within its lan- 
guage." 

I have' already shown that the jurisdiction 
was declared by the supreme court substan- 
tially to exist, independently of and prior to 
the passage of the law o£ 1860, and that the 
act was passed to enable the district courts 
to cany out and give effect, to the decision 
of the supreme court. That the jurisdiction 
conferred was not new or anomalous I shall 
now proceed to show 

By the provisions of the act of May 26, 
1824, relative to land claims in territory ac- 
quired under the Louisiana purchase, which 
provisions were, by the act of May 23, 1828, 
made applicable to land claims in Florida, 
the courts were charged with a double du- 
ty: (1) That of determining all questions 
arising in the cause, relative to the title of 
the claimant; and (2) all questions relative 
to the "extent, locality, and boundaries of 
the claim." 

In defining the duties of the court under 
these acts, Mr. Justice Catron says: "First, 
the paper title to such private property it is 
our duty to investigate and ascertain, and 
by our decision to establish; and, secondly, 
it is our duty to ascertain and cause to be 
surveyed and marked by definite boundaries 
the lands granted." U. S. v. Forbes, 15 Pet. 
[40 U. S.] 182. 

In the case of U. S. v. Lawton, 5 How. [46 
U. S.] 28, the same justice holds substan- 
tially the same language. 

Under the act of May 26, 1824, the pro- 
ceedings were conducted according to the 
rules of a court of equity. All parties in- 
terested, or claimed to be interested, were 
brought before the court; process was serv- 
ed as in other cases, and the court had pow- 
er to decide finally all questions and matters 
arising in the cause. U S. v* Moore, 12 
How. [53 U. S.] 223. 

Under the act of March 3, 1851, the juris- 
diction of the courts is limited to the making 
of decisions on the validity of the title; pro- 
cess is not issued, nor are all parties in in- 
terest brought in, or permitted to intervene. 

The survey and locatior or claims, which 
have been confirmed, a~e committed to the 
surveyor, who is even invested with a quasi 



judicial authority to decide upon conflicting 
or interfering claims. 

But the decrees of the courts and surveys 
of the surveyor general, under the act of 
1851, unlike the decrees and locations under 
the act of 1824, are conclusive only upon the 
United States and the claimants, and do not 
bind third parties. U. S. v. Fossat, 20 How. 
[61 U. S.] 425. 

When, therefore, the supreme court, over- 
ruling its previous decision, attributed to this 
court jurisdiction, and made it its duty to 
fix the boundaries of the claim confirmed 
by an actual survey made under its direc- 
tion, and declared that without such a sur- 
vey the decree was not final, and that the 
jurisdiction of this court over the cause con- 
tinued until the issue of a patent ([U. S. v. 
Fossat] 21 How. [62 U. S.J 450); and, when 
congress, by the law of 1860, regulated and 
provided for the exercise of this jurisdiction 
by authorizing the courts to review and cor- 
rect the surveys of the surveyor general, 
after admitting all persons interested to be- 
come parties to the proceedings, the law, in- 
stead of being anomalou? and exceptional, 
merely supplied a defect in the act of 1851, 
and brought the legislation, with regard to 
California land claims, into harmony with 
the previous legislation of congress in similar 
cases. 

The defect of the law of 1851 consisted in 
giving to the courts jurisdiction to decide 
only upon the validity of claims, while ques- 
tions of boundary and location were left to 
the decision of the surveyor-general. It thus 
attempted to separate, and subject to dif- 
ferent modes of determination, inquiries in 
their nature almost inseparable. 

The inquiry the courts were authorized to 
make, was only whether the claim was valid, 
as against the United States, and all incon- 
venience or injustice which might arise from 
the exclusion of third parties was supposed 
to be obviated by providing the decrees and 
patents should not affect their rights. 

The supreme court, in its first decision in 
the Fossat Case, distinctly traced, as we 
have seen, the line of discrimination between 
the duties of the courts and those of the sur- 
veyor general. But even then it was appar- 
ent, and when the case came up again it 
was expressly recognized, that the inquiry 
into "validity" necessarily involved "ques- 
tions of extent, quantity, location, and bound- 
ary, essential to be determined before even 
the 'validity* of the claim could be decided." 
The distribution of powers, contemplated by 
the statute, was thus found to be imprac- 
ticable, and the line of discrimination be- 
tween the duties of che surveyor general and 
those of the courts became obscure and un- 
defined. Had the grants in California been 
for tracts bounded by natural "limits, it might 
have been sufficient to determine the valid- 
ity of the claim and establish its bounda- 
ries where it adjoined public land, leaving 
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the boundary lines between the claimant and 
his neighbors to be settled by a litigation in- 
ter partes. 

But -when the grants are for quantity, and 
the lines between the claimant's and the 
public land have to be drawn so as to in- 
clude a certain area, it is obvious that no 
final, or at least no just, settlement of any 
of the boundaries can be made until the lines 
between the claimant and his neighbors are 
fixed. When, therefore, in its second opin- 
ion in the Fossat Case, the supreme court 
directed this court to cause the northern 
line, which was to be run for quantity, to 
be surveyed upon the ground, it is apparent 
that this direction could not have been com- 
plied with until the eastern line was located 
either finally or provisionally. 

But that line was in dispute, and certainly 
no final determination of it could be made in 
a suit between the United States and Fos- 
sat, to which Berreyesa was a stranger. 

$Jut if it were merely fixed provisionally, 
and its final location still remained subject 
to future determination, to what end run 
other lines upon the ground, which depended 
upon and should be varied according to the 
future location of the eastern line? 

I have referred more especially to the Case 
of Fossat, because its circumstances are well 
known; but similar difficulties were present- 
ed in every case where the court was asked 
to inquire into surveys which pretended to 
fix external lines required to be run for 
quantity, while the dividing lines between 
the claimant and his neighbors remain un- 
settled. The law of 1860 removed these dif- 
ficulties, by enabling the neighbors to be 
heard and become parties. It supplied the 
omissions of the law of 1851, and gave to the 
court the jurisdiction, which they should 
have possessed from the beginning, to in- 
quire and decide, as under the laws of 1824 
and 182S, all questions of location and bound- 
ary, after first admitting as parties all per- 
sons interested. Why the questions thus 
submitted to the courts are less fit subjects 
for judicial inquiry than similar questions 
of disputed boundary, daily litigated in eject- 
ment suits, I have been unable to perceive. 

If all questions of location and boundary 
are to be left to the decision of executive of- 
ficers, as well might we declare that the 
duty of the ordinary tribunals, in appropri- 
ate cases, is merely to pass upon the issues 
raised by pleas of non est factum, or dev- 
isavit vel non, but that all questions as to 
the construction and operation of the deed, 
or will, are to be decided by the marshal or 
the sheriff. The Case of Fossat, alone, would 
seem sufficient to apprise us, that a ques- 
tion of boundary involving such immense in- 
terests, to elucidate which volumes of dep- 
ositions have been taken, and in which the 
briefs of counsel occupy hundreds of printed 
pages, is not in its own nature proper to be 
passed upon by merely executive officers, 



without hearing the testimony of witnesses, 
the arguments of counsel, or using the other 
means of arriving at truth available in courts 
of justice. 

The law of 1S60 has been repealed. This 
court is thus relieved of what has hitherto 
been the most difficult, and the least grate- 
ful part of its duties. But as I was person- 
ally instrumental in procuring its passage, 
and as its wisdom and policy have been in 
high quarters doubted or assailed, I have 
thought it not improper to avail myself of 
this occasion to explain the grounds upon 
which it was recommended and believed to 
be necessary and beneficial. 

The dismissal of the appeal from the sec- 
ond decree of this court, in the Case of Fos- 
sat, occasioned some embarrassment to the 
court and the counsel for the claimant. The 
supreme court had, in effect, decided that 
the decree was not final, because no survey 
of the land had been made. See last opin- 
ion of the supreme court in U. S. v. Fossat. 
The law of 1851, authorized the surveyor 
general to survey those lands only the claims 
to which had been finally confirmed. It thus 
seemed that there could be no final decree 
without a survey, and no survey without a 
final decree. The law of 1860 relieved the 
counsel for the claimant from this dilemma. 
He accordingly moved for and obtained an 
order, directing the surveyor general to sur- 
vey the tract confirmed to Fossat, and on 
the approval by him of the plat and survey 
thereof, to give notice of such approval, as 
required by the act of congress approved 
June 14, 1860. 

No opposition was made to the granting of 
this motion. The order appears to have been 
entered on the day the motion was made. 
The original is on file, signed by the judge, 
but drawn by and in the handwriting of the 
counsel for the claimant Under this order 
a survey was made, and having been return- 
ed into this court at the instance of the New 
Almaden Company, the heirs of Berreyesa 
intervened, objected to the survey, and for 
the first time became parties to the contro- 
versy. The New Almaden Company also in- 
tervened and objected to the survey, and the 
parties proceeded to take testimony for and 
against it. 

The Berreyesas having obtained a final con- 
firmation, their rancho had been surveyed; 
and this survey, which adopted the same 
boundary line between the ranchos as that 
assumed in the Fossat survey, was also or- 
dered into court on the application of the 
Berreyesas, in whose behalf exceptions are 
filed. 

In this proceeding, the New Almaden Com- 
pany, claiming under Castillero, and the 
Quicksilver Mining Company, claiming un- 
der Fossat, intervened and became parties. 
All parties being thus before the court, in 
each of the two suits, it proceeded to hear 
evidence and argument, and to decide upon 
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the disputed line between the ranchos. It 
was not pretended by the counsel who be- 
fore this court represented Fossat, that the 
controversy had ever been decided by this 
court on its merits. It was not by any one 
suggested, or suspected by the court, that 
the supreme court had, on a motion to dis- 
miss an appeal on the ground it was taken 
from a decree not final, but interlocutory, 
meant to affirm, or any way to pass upon 
the correctness of the decree appealed from. 
This court, thereupon, after full argument 
and deliberation, determined, by a decision 
applicable to both cases, the common line of 
division between the ranchos. But even if 
the original- decree, entered when Fossat and 
the United States alone were parties, had 
assumed to determine the boundary line be- 
tween the ranchos, and if that decree had 
been affirmed, I should not have hesitated, 
when the surveys of both ranchos came up 
for approval, to determine their common line 
of division as might under the evidence 
then adduced have appeared to be just, and 
irrespective of any decree obtained by either 
disputant in the absence of his adversary. 
And this for the following reasons: 

1. The first decree of this court had been 
reversed, and the cause remanded, with di- 
rections to declare the boundaries mentioned 
in the grant within which the league of 
Larios was to be taken. This the court had 
done, and expressed its decision in a decree. 
That decree the supreme court had declared 
to be interlocutory, and not final. For that 
reason alone the appeal had been dismissed, 
and this court had been directed to cause a 
survey to be made, which when approved 
and embodied in its decree, would, impart to 
it finality. The survey in the Fossat Case 
had thus been made under a decree, which, 
by the positive declaration of the supreme 
court, was not a final, but merely an inter- 
locutory decree. As such it was open to re- 
vision, until the court, by approving and 
adopting a survey, had made what the su- 
preme court had declared would alone con- 
stitute a final decree in the cause. 

2. It could not be pretended that the lo- 
cation of the dividing line was in any re- 
spect determined by the decree in the Ber- 
reyesa Case; for that decree merely describ- 
ed his land as "adjoining that of Justo Lar- 
ios, with the boundaries mentioned in the 
grant and delineated on the diseno." Ber- 
reyesa, therefore, had in his own case a 
clear right to have his land surveyed as 
might appear to be just. He could not be 
bound by decrees entered in another suit be- 
tween Fossat and the United States, in 
which he had not been heard, and to which 
he was not and could not have been a party. 
If, then, the survey of the Fossat Rancho 
was to be controlled by decrees previously 
entered in that suit, from which the court 
was not at liberty to depart, while the sur- 
vey in the Berreyesa Case remained open 
to further inquiry, and subject to the de- 



cision of the court on the merits, the result 
must have been that two inconsistent sur- 
veys would have been approved, and over- 
lapping patents issued. 

To make inconsistent decrees, and approve 
conflicting surveys, I considered wholly in- 
admissible. It would only have produced 
future litigation unnecessary and vexatious; 
when all the parties were before the court, 
and were anxious for a determination by 
this court, and the supreme court on appeal, 
of the controversy which had so long been 
pending. 

3. The decision of the supreme court, and 
the provisions of the act of 1860, had im- 
posed upon this court the duty of establish- 
ing by a survey all the boundaries of the 
Fossat Rancho. As the northern line was to 
be run for quantity, it could only be fixed 
after all the other lines were determined. 
The dividing line between the ranchos had, 
therefore, first to be ascertained before the 
court or a surveyor could know where the 
northern line should be drawn, so as to 
make up the precise quantity of one league 
and no more. 

If, then, Berreyesa, intervening for the 
first time in the cause, had practically no 
right to be heard, and if the location of the 
dividing line was to be considered as fixed 
by a decree made before he became a party 
to the suit, such a course could be consistent 
with the commonest rule of justice only on 
the hypothesis that the location did not and 
could not affect his rights, but that the final 
location of the line would remain open to 
contestation in the ordinary tribunals. 

But if this were so, the attempt to deter- 
mine the northern boundary was idle and 
vain; for if Fossat was to obtain exactly 
one league, and no more, the line run for 
quantity ought to be varied with every sub- 
sequent location of the disputed boundary. 
Justice and the interests of the United 
States, demanded, therefore, that in this 
and similar cases the lines between the 
claimant and his neighbors should be estab- 
lished before those run for quantity should 
be fixed; and it is obvious that this could 
be done only in a proceeding where the ad- 
joining proprietors could appear, take evi- 
dence, and be heard, and in which they 
could not be bound }jy a decree entered in 
the suit before they were admitted as par- 
ties. 

I have already observed that if, in a pro- 
ceeding under the act of 1860 to correct a 
survey, the colindantes intervening in the 
suit are to be bound by the previous decree, 
it can only be on the theory that they are 
not affected by the survey, decree, or pat- 
ent under it, but retain their rights unim- 
paired and capable of assertion in the ordi- 
nary tribunals. 

But this theory would in practice^ be found 
deceptive, and the right of recourse to the 
ordinary tribunals illusory. 

The California land claims are for tht» 
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most part founded on mere equities — the le- 
gal title remaining in the United States, to 
divest which a patent is necessary. 

If, then, a grantee to whom a patent for a 
specified tract of land had been issued, were 
to attempt before the ordinary tribunals to 
assert a right under his original grant to 
land not covered by his patent; and if, in 
addition, the land thus claimed were includ- 
ed within the patent of a neighbor, to whom 
it had been surveyed and patented under 
another, and perhaps older, grant; it may 
well be doubted whether *the bare statement 
of the case would not insure its dismissal 
by the ordinary tribunal. The "legal inves- 
tigation and decision, by the proper judicial 
tribunal, of disputes between parties hav- 
ing interfering claims," w T hich the act of 
1851 contemplates, would, therefore, be 
found, after patents have been issued to 
both, a wholly unavailable remedy for the 
party injured by the erroneous determina- 
tion of the dispute hy the surveyor general, 
or an ex parte decision of it by the United 
States courts. 

But if, to avoid this result, and to give 
to both parties an equal standing in the or- 
dinary courts, conflicting decrees should be 
made and overlapping patents issued, it is 
evident not only that interminable litigation 
would ensue, but that one of the claimants 
would be wronged by the United States; for 
the unsuccessful party would lose a part of 
the land covered by his patent, and would 
fall short to the extent of the land in dis- 
pute of the quantity to which he was en- 
titled by his grant. 

On these grounds I was of opinion that 
where two or more surveys of coterminous 
ranchos are before the court, on proceed- 
ings under the act of 1860, where the con- 
troversy relates to their common boundary 
lines and all the claimants have intervened 
in and become parties to the suit with re- 
spect to each survey, it was the duty of 
the court to determine the dividing lines ir- 
respective of any decree obtained by either 
as against the United States; and that to 
make conflicting decrees and issue overlap- 
ping patents, or to fix the lines according to 
decrees entered before the colindantes were 
heard in the cause, would, in the one case, 
involve the parties in vexatious litigation, 
and, in the other, practically deprive the 
colindante of his rights without a hearing. 

The language of the act of 1860 appeared 
to this court not merely to justify, but to 
demand, this construction of its provisions. 
By the third section, all persons having an 
intei*est in, or whose rights are affected by 
any survey or location, are permitted to in- 
tervene. By the fourth section, the parties 
so intervening are allowed to take testi- 
mony "as to any matters necessary to show 
the true and proper location of the claim ;" 
and the *court. on hearing the allegations 
and proofs, is empowered to render judg- 
ment thereon; and if, in its opinion, the lo- 



cation and survey are erroneous, it is au- 
thorized to set aside and annul the same, or 
to correct and modify. 12 Stat. 34. 

It will be perceived that the intervening 
parties are permitted to take testimony, not 
merely as to whether the survey conforms 
to a previous decree of the court, by which 
their rights may have been prejudged in 
their absence, but "as to any matters neces- 
sary to show the true and proper location of 
the claim;" and the court, after hearing the 
new allegations and proofs, is required to 
render judgment thereon, and to set aside 
the survey, not when it fails to conform to 
the previous decree, but whenever, after 
hearing the proofs, the location and survey 
are "in its opinion erroneous." If congress 
had intended to give to the courts the same 
powers as were conferred upon them by the 
acts of 1824 and 1828,— viz., to decide finally, 
after bringing before them all parties in in- 
terest, all questions relating to the extent, 
boundaries, and locality of the claims,— I 
know not what other language could have 
been used to express the intention. 

But to construe the act as limiting the 
powers of the court on the intervention of 
parties previously strangers to the cause, to 
the inquiry whether the survey conformed 
to the decree already made, would defeat in 
great part the purpose of the law; for the 
determination ot the court would settle noth- 
ing. It could not settle the dividing lines, 
for they would be fixed according to a de- 
cree made before the colindantes were 
heard; and even the exterior lines where 
the claim is bounded by public land could 
not rationally be considered as established, 
so long as the dividing lines by which in a 
grant for quantity they must necessarily be 
governed remained uncertain. 

I have thought it right thus to explain ful- 
ly the grounds on which the opinion of this 
court was based, in order that its action 
which has been sc much criticised, may be 
thoroughly understood, and the nature of its 
errors (if errors it has committed) may be 
exactly appreciated. I have felt at liberty 
to do so, from the fact that in the recent 
opinion of the supreme court the question 
last considered is not discussed, but the con- 
struction given by the counsel for the claim- 
ant to the act ot 1860 seems to have been 
adopted as necessarily and of course cor- 
rect. I have explained the reasons for my 
opinions, not in any spirit of rebellion or 
protest against the authority which it is my 
duty and my desire to obey, but because I 
thought it just to present to the supreme 
court, it may be for the first time, the rea- 
sons which led me to arrive at a conclusion 
which it has pronounced to be incorrect, 
and to show that the action of this court, 
though perhaps erroneous, was not, as has 
been supposed, inconsistent, hasty, or incon- 
siderate. 

With respect to the supposed change of 
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the decrees of this court, I believe I have 
shown beyond controversy: 

(1) That no decision was ever made, or in- 
tended to be made, of the dispute regarding 
the eastern line until the last decree under 
the provisions of the act of 1860, and that 
this court had good grounds for believing 
that it had no authority to make any such 
decision. 

(2) That it wa ~. not aware, and had no rea- 
son to suspect, that any decree supposed to 
determine that line had been affirmed by 
the supreme court 

(3) That ev^n if the fact had been other- 
wise, there were strong reasons for believ- 
ing that a decree so entered in a suit be- 
tween the United States and the claimants 
did not and ought not to bind other parties 
subsequently intervening for their interests 
under the provisions of the act of 1860. 

I trust, therefore, that the injustice of the 
implied censure contained in the recent 
opinion of the supreme court will be rec- 
ognized by that high tribunal. 

It remains to determine how far the deci- 
sion of the supreme court in the case of U. 
S. v. Fossat is decisive of the question 
raised in the case at bar. It will be ob- 
served, that though in the opinion of the 
supreme court it is distinctly declared that, 
in a proceeding under the act of 1860, the 
duties of this court are limited to an in- 
quiry whether the survey conforms to the 
decree previously entered in the cause, yet 
that the location of the dividing line is dis- 
cussed on its merits, and the location adopt- 
ed by this court adjudged to be erroneous; 
that at least a majority of the court assent- 
ed to its judgment is certain. But it may 
very possibly be that the assent was given 
by some of its members on the ground that 
they agreed on the question raised as to the 
true location of the eastern line, without 
concurring in the general principle announ- 
ced, viz., that colindantes and other inter- 
veners in a proceeding under the act of 
1860, who then for the first time are heard 
in it, are bound by the terms of a decree en- 
tered when the only parties to the suit were 
the United States and the claimant. The 
volume containing the last decisions of the 
supreme court has not been received in this 
state. Whether or not a majority of the 
court adopted all the views expressed in the 
published opinion, I am uninformed. I only 
know that they assented to the judgment. 

But on the hypothesis that they did, the 
case at bar is distinguishable from that of 
Fossat Here the claimant has intervened 
and become a party to a proceeding which 
necessarily involved the determination of 
the common boundary line between the ran- 
chos. From the decision in that proceeding 
he might have appealed, and in case the lo- 
cation of the Mesa Rancho as established by 
this court had been altered, there would still 
have been assigned to the claimant of that 
rancho the full quantity of land to which 
25FED.CAS.— 53 



he was entitled. As the case now stands* 
the owners of the Mesa Rancho can only ob- 
tain the land as surveyed and located under 
the decision of this court; and if the claim 
of the owners*of the Rodriguez Ranch be al- 
lowed, their land will in part be located on 
the tract surveyed to Mesa, and overlapping 
patents must be issued creating certain liti- 
gation, and a possible loss by Mesa of a 
part of his land. The position of Rodriguez 
is thus closely analogous to what would be 
the position of Berreyesa if he should seek 
to have the line between him and Fossat 
adjudicated anew, according to the calls of 
his own decree. 

It may well be doubted whether the su- 
preme court would re-open the whole contro- 
versy, and on finding that the Berreyesa de- 
cree called for a line different from that 
called for in the Fossat decree, would make 
a new location of it, and direct overlapping 
patents to issue. 

In the ease at bar, the injustice of now 
depriving Mesa of a considerable portion of 
the land which, contrary to his own wishes, 
has been surveyed to him, is so manifest 
that I do not feel called upon, on the au- 
thority of a single ease, where the effect 
and practical operation of the doctrines an- 
nounced may not have been fully presented 
to the supreme court, to take from Mesa 
lands surveyed and perhaps patented, and 
for which there are now no means of giv- 
ing him an equivalent by extending his lines 
in other directions. 

I think, therefore, that the survey of the 
land confirmed to Rodriguez should be cor- 
rected by conforming the lines strictly to 
those called for in the decree, except that on 
the east it must follow the lines established 
by the final survey of the Mesa Rancho, as 
the lines of division between the ranchos. 



Case KTo. 14,950a. 

UNITED STATES v. DERRINGER. 

[2 Hayw. & H. 72.] i 

Circuit Court, District of Columbia. April 9, 
1851. 

Contracts — Action for Breach — Muto-aliti*. 

1. When the clerk of the house of representa- 
tives made a contract with the defendant to de- 
liver wood at a given price and the time for 
delivery was extended by the clerk, held, that 
the clerk could not rescind the contract for non- 
delivery of the wood until the expiration of the 
time agreed upon for its delivery. 

2. Where the defendant had contracted with 
the clerk of the house of representatives to fur- 
nish the government with wood, without an ap- 
propriation from congress to pay for the same, 
it was Md, in a suit brought by the United 
States against the defendant for a breach of 
contract, that as, in the absence of an appropria- 
tion by congress, the United States would not be 
bound to answer in damages if they had refused 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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to accept the wood, for the same reason the 
defendant would not be liable for not furnishing 
the wood. 

Declaration: 

"That whereas the said Bronaugh M. Der- 
ringer, on the 8th day of May, in the year 
1845, by his certain writing obligatory, sealed 
with his seal, and to the court here shown, 
whose date is the day and year above written, 
acknowledged himself jointly and severally 
with one Henry Derringer, Esq., to be held 
and firmly bound unto the said United States 
in the sum of $1,000, which said writing oblig- 
atory was with a condition therein written, 
that if the said B. M. Derringer did well and 
truly execute a contract entered into between 
B. B. French, clerk of the house of representa- 
tives of the United States, acting for and in 
behalf of the United States, which contract 
bears date the 8th day of May, 1845, in and 
by which said contract, amongst other things 
the said Derringer had contracted and enga- 
ged with the said B.B.French, acting as afore- 
said, thatf or the consideration therein mention- 
ed, the said Derringer would furnish and deliver 
at the office of the clerk of the house of repre- 
sentatives aforesaid, in the city of Washing- 
ton, free of any charge or carriage, on or be- 
fore the 1st day of September, 1845, 100 cords 
of the best hickory wood, to be sawed into 
lengths of two feet and piled away in the 
vaults appropriated for the reception thereof, 
at and for the rate of $5.49 per cord; and the 
said B. B. French, clerk as aforesaid, and act- 
ing as aforesaid, stipulated and agreed for, 
and on account of the United States, of the 
said United States with the said B. M. Der- 
ringer, otherwise called Bronaugh M. Der- 
ringer, to pay the said Derringer for the wood 
aforesaid, so as aforesaid to be delivered, saw- 
ed and piled away, according to the price and 
terms aforesaid, as soon as the account of the 
said Derringer thereof should be audited by 
the committee of accounts of the house of rep- 
resentatives, and an appropriation be made 
therefor by the congress of the said United 
States. And the United States in fact say 
that the said Derringer did not fulfill in whole, 
or in part, the said contract, but wholly failed 
therein, to wit: at the county aforesaid, and 
that the said Derringer did not furnish and 
deliver at the office of the clerk of the house of 
representatives of the United States, the quan- 
tity of wood aforesaid, viz. 100 cords of wood, 
and did not saw, or cause to be sawed, the 
same, or any part thereof, into lengths of two 
feet, and did not pile away, or caus'e to be 
piled away, the same, or any part thereof, in 
the vaults appropriated for the reception there- 
of, at or before the time stipulated in said 
contract, or at any time thereafter whereby 
an action hath accrued to the said United 
States to demand and have of him, the said 
Derringer, the sum of money above demanded, 
nevertheless the said Derringer, although often 
requested, has not paid to the said United 
States the said sum of money above demand- 
ed, or any part thereof, but so to do has hith- 



erto wholly refused, and still doth refuse, to 
the great damage of the United States, to the 
value of $1,000, and therefore they bring suit," 
etc. 
Pleas of the defendant to the declaration: 
"And the defendant comes and defends the 
wrong and injury, when, etc., and craves oyer 
of the writing obligatory set forth in the dec- 
laration as the foundation of the action and of 
the condition thereof, and also of the agree- 
ment therein referred to, purporting to have 
been made between B. B. French, clerk of the 
house of representatives of the United States, 
and said defendant, B. M. Derringer, which 
said two writings are read to him in the words 
and figures to wit: the first, the bond entered 
into by the defendant and Henry Derringer; 
second, the contract, which writings being 
heard and understood, the defendant saith the 
United States their action against this defend- 
ant to have and maintain ought not, because 
the defendant doth aver that after the said 8th 
day of May, 1845, and before the said 1st day of 

September, 1845, to wit: On the day of 

-, in the year 1845, at Washington, D. C, 



at the office of the house of representatives, it 
was mutually agreed between the said B. B. 
French, clerk of the house of representatives 
of the United States, and the said B. M. Der- 
ringer, that the time for the delivery of the 
said wood was and should be extended to the 
1st day of October, 1845, and that a delivery 
of said wood on or before the said day of Sep- 
tember, 1845, was dispensed with; and the said 
stipulation of this defendant to deliver the said 
100 cords of wood on or before the 1st of Sep- 
tember, 1S45, was waived, released, set aside 
and cancelled by the said B. B. French as 
aforesaid, by and with the consent of this de- 
fendant, and by concurrent wills and consent 
of said B. B. French, clerk of the house of 
representatives aforesaid, and the said B. M. 
Derringer, the defendant. 

"(2) And the defendant, for a further plea, 
saith that after the said execution of the con- 
tract of May 8, 1845, and before the said 1st 

day of September, 1845, to wit: On the 

day of , at the district and county afore- 
said, by mutual agreement of said B. B. 
French, clerk of the house of representatives, 
and of said defendant B. M. Derringer, the 
time for the delivery of said 100 cords of wood 
was extended, and it was by said parties mu- 
tually then and there agreed that the time for 
delivery of said wood, instead of on or before 
said 1st day of September, should be on or be- 
fore said 1st day of October, 1845; and the de- 
fendant doth further aver that after the said 
time for the delivery of the wood had been so 
as aforesaid extended, and before the expira 
tion of the said 1st day of October, 1845, he, 
the said B. B. French, clerk as aforesaid, did 
give notice to this defendant not to deliver the 
wood, and did declare the . contract as not 
obligatory upon him, the said B. B. French, 
the one party, and did declare to this defend- 
ant that he, said French, no longer looked to 
this defendant, B. M. Derringer, for a supply 
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of wood for the house; and he, the said B. B. 
French, clerk as aforesaid, said by his certain 
writing, signed with his name, and dated 
'Office of House of Representatives, United 
States, Washington, October 1, 1845;' and ad- 
dressed to this defendant, and to him deliv- 
ered in the morning of said day, did therein 
and thereby admit and acknowledge the ex- 
tension of the time for delivery of the wood as 
hereinbefore set forth and pleaded; and he, the 
said French, clerk as aforesaid, did, in and by 
said writing, so addressed and delivered to this 
defendant, to wit: on the said 1st day of Octo- 
ber, 1S45, in the District of Columbia, and 
county of Washington, aforesaid, put an end 
to the said contract for the delivery of the 
wood, and prevent this defendant from deliv- 
ering of the wood; and the defendant brings 
here and shows to the court the said letter 
bearing date, 'Office, Hall of Representatives, 
United ^States, October 1, 1845,' signed with 
the name of him, the said B. B. French, clerk 
of the house of representatives as aforesaid, 
by J. E. Millard, therein authorized by said 
French; and this defendant doth say that he, 
the said B. B. French, clerk as aforesaid, by 
his own acting and doing, did prevent the de- 
livery of the wood on the said 1st day of Sep- 
tember, 1845, and on the said 1st day of Octo- 
ber, 1845; and this defendant avers that he, 
the said B. B. French, clerk as aforesaid, is 
the cause why the said wood was not deliv- 
ered, and did obstruct, prevent and prohibit, 
this defendant from the delivery of the wood. 
"(3) And for a further plea this defendant 
saith that after the said contract of the 8th 
May, 1845, for the delivery of the said wood 
on or before the 1st day of September, 1845, 
and before the said 1st day of September, 
1845, it was mutually agreed, to wit: On the 

day of , in the year 1845, by and 

between the said B. B. French, clerk as afore- 
said, and this defendant, that the time for the 
delivery of said 100 cords of wood should be 
extended, and that the time for delivery of said 
100 cords of wood shall be on or before the 
1st day of October, 1845; and the said defend- 
ant doth further say and aver that before the 
said extended time for the delivery of the 
wood had expired, and whilst this defendant 
was, as he doth aver, with all due diligence 
and care, preparing to deliver the wood in per- 
formance of the said contract, he, the said 
French, clerk as aforesaid, did contract with 
one Joseph Rafliffe, for the purpose of supply- 
ing said wood, and therefore and thereupon 
did give notice to this defendant not to deliv- 
er the wood, and that the said French did not 
look to this defendant for a supply of wood; 
which said notification to this defendant was 
made in writing, signed with the name of the 
said B. B. French, as clerk of the house of 
representatives of the United States, bearing 
date on the 1st day of October, 1S45, at the 
office of the house of representatives, wherein 
is stated and set forth as well the said exten- 
sion of time for delivery, as also the notifica- 
tion to this defendant not to deliver the wood, 



and likewise the notification to this defendant 
that said B. B. French did not look to this de- 
fendant for a supply of wood for the said 
house of representatives, which said written 
notification, bearing date on the day and 
year aforesaid, is to the court here now shown; 
and the defendant avers that said writing so 
aforesaid, made in the said office of the house 
of representatives, and signed with the name 
of B. B. French, was made and delivered to 
this defendant on the said 1st day of October, 
1845, at Washington, in the district of Colum- 
bia aforesaid, and was delivered to this de- 
fendant before noon of that day, and all of 
which this defendant is ready to verify. 

"(4) And for a further plea this defendant 
saith that the said B. B. French, hj his cer- 
tain writing, signed with his proper name, 
and officially made as clerk aforesaid, maae 
and delivered to this defendant in the fore- 
noon of the 1st day of October, 1845, in the 
county of Washington and District of Colum- 
bia, and to the court here now shown, bear- 
ing date at the office of the house of repre- 
sentatives; and on the said 1st day of Octo- 
ber, 1845, did therein and thereby waive, re- 
lease, discharge, acquit and absolve this de- 
fendant from the said contract for the de- 
livery of said wood, and did therein and there- 
by give notice and information to this de- 
fendant not to deliver the said wood; and 
did therein and thereby give notice and in- 
formation to this defendant that he, the said 
French, clerk as aforesaid, did not look to 
this defendant for the supply of said wood 
for the use of the house of representatives, 
and this the defendant is ready to verify. 

"(5) And for a further plea this defendant 
saith that the congress of the United States 
had not made, on or before the said 8th day of 
May, or 1st of September, or 1st day of Octo- 
ber in said year 1845, any appropriation of 
money for the purchase of said 100 cords of 
wood for the use of the house of representa- 
tives, and that neither the United States nor 
congress of the United States had given to 
said B. B. French, individually, or in his of- 
ficial capacity as cleru, authority or rightful 
power to bargain for the purchase on credit 
and bind the United States or the congress 
to pay" for said wood; and that the said con- 
tract made by said B. B. French, in his of- 
ficial capacity, and purporting to have been 
by him done as acting for and on behalf of 
the United States, was without any warrant 
of law, done by usurpation and assumption, 
w.as void in the beginning, of no validity in 
the course of time; that in and by said writ- 
ings no valuable, lawful or good considera- 
tion flowed or accrued therefrom or thereby to 
this defendant, ana that the said cqntract in 
the declaration supposed was null, and is of 
no force and effect in law, and this the de- 
fendant is ready to verify; wherefore he 
prays judgment if the plaintiff ought to have 
and maintain the action in the declaration 
in manner and form as therein set forth, com- 
plained and alleged," etc. 
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Plaintiff's additional count: 

"And whereas, also, the said B. M. Der- 
ringer, otherwise called Bronaugh M. Derrin- 
ger, on the said 8th day of May, in the year 
1845, at the county aforesaid, by his certain 
other writing obligatory of that date, sealed 
with his seal, and here in court to he pro- 
duced, hound and acknowledged himself to be 
indebted, with one Henry Derringer, to the 
said United States of America, in the full 
and just sum of $1,000, of current money of 
said United States, which said last mentioned 
waiting obligatory was, with a certain condi- 
tion thereunto written, setting forth that a 
public advertisement, dated on the 16th day 
of April, in the year 1S45, was issued by 
the clerk of the house of representatives of 
the said United States; that the defendant 
had contracted to deliver at the office of the 
clerk of the house of representatives of the 
United States, for the use of the said house 
of representatives, on or before the 1st day of 
September, in the year 1845, free of charge 
for carriage, 100 cords of hickory wood, ac- 
cording to the specification in said advertise- 
ment, at $5.49 per cord, and that the said 
clerk of the house of representatives as afore- 
said, had noti'" d his acceptance of the said 
proposals, and had required security for the 
due and faithful delivery of said wood; and 
that the said defendant would well and truly 
cause to be delivered at the said office of the 
clerk of the house of representatives, the said 
wood, agreeably to a certain contract for fur- 
nishing the same, and in conformity with the 
terms specified in the said advertisement, arid 
that the said defendant would well and faith- 
fully fulfill all the terms of his said con- 
tract, which said contract was entered into bv 
and between the defendant and the said 
French, clerk as aforesaid, and acting as 
aforesaid, bears date on the said 8th day of 
May, in the year 184b, sealed with the re- 
spective seals of the said defendant and the 
said French, and is here in court to be pro- 
duced; and by which contract said defend- 
ant on his part agreed with said French, 
clerk as aforesaid, and acting as aforesaid, 
to deliver at the office of the said clerk in the 
city of Washington, free of charge for car- 
riage, on or before the 1st day of September, 
18-15, 100 cords of the best hickory wood, to 
be sawed into lengths of two feet and piled 
away in the vaults appropriated for the re- 
ception thereof, at and after the rate of $5.49 
per cord; and the said French, clerk as afore- 
said, stipulated for and on account of the 
said United States to pay for the wood afore- 
said, according to the price and terms afore- 
said, as soon as the account of the defend- 
ant therefor should be audited by the com- 
mittee of accounts of the said house of rep- 
resentatives, and an appropriation be made 
therefor. And the plaintiffs aver that on or 
about the said 1st day of September, 1845, 
the time stipulated in the contract in the said 
last mentioned writing obligatory mentioned, 
for the delivery, sawing and piling away of 



the wood aforesaid, according to the price 
and terms in the said last mentioned contract 
mentioned, having then expired or being 
about to expire, and the defendant not hav- 
ing fulfilled his said last mentioned contract, 
the defendant informed the said Benjamin 
B. French, clerk as aforesaid, and acting as 
aforesaid, in the county aforesaid, that said 
defendant could not fulfill his said last men- 
tioned contract, and could not deliver, saw 
and pile away said wood as aforesaid at or 
by the time limited and stipulated in said 
last mentioned contract for such delivery, 
sawing and piling away; and on or about 
the said 1st day of September, in the year 
aforesaid, at the county aforesaid, requested 
the said Benjamin B. French, clerk as afore- 
said, and acting as aforesaid, to enlarge the 
time specified in said last mentioned contract 
for the delivery, sawing and piling away as 
aforesaid of said wood, so as to give ihe de- 
fendant all the said month of September for 
delivering, sawing and piling away the same, 
strongly assuring said French that should 
such indulgence be given, said French should 
not be again disappointed. Whereupon said 
French, clerk as aforesaid, and acting as 
aforesaid, at the special instance and request 
of the defendant, consented to enlarge the 
time aforesaid so as to give the defendant 
all the month of September within which to 
deliver, saw and pile away said wood as 
aforesaid. And so the plaintiffs say that on 
or about the said 1st day of September, 1845, 
at the county aforesaid, the said French, 
clerk as aforesaid, and acting as aforesaid, 
and the defendant, did, on the aforesaid spe- 
cial instance and request of the defendant, 
agree together to enlarge and extend, and did 
enlarge and extend through all the said 
month of September, the time fixed and lim- 
ited in the said last mentioned contract, and 
in the said last mentioned writing obligatory^ 
for the delivery, sawing and piling away of 
the said wood as aforesaid; but that neither 
the said last mentioned contract nor the said 
condition of the last mentioned writing obli- 
gatory was, on the day and year last named, 
or at any other time, in any other particular 
than as to the time of delivery, sawing and 
piling away, altered or varied in any respect 
or degree whatever, but remained in full 
force, virtue and effect, except as to the time 
of delivery, sawing ana piling away, as if 
said time of delivery, sawing and piling 
away had not been so enlarged and extended 
as aforesaid. Yet the defendant did not, on 
or before the 1st day ot September, 1845, nor 
at any day or time during the said month of 
September, nor at any other day and time 
whatever, well and faithfully fulfill said last 
mentioned contract either in whole or in part 
and has not, at any other day or time what- 
ever, well and faithfully fulfilled the said 
last mentioned contract, either in whole or 
in part; in this, that the defendant did not, 
on or before the said 1st day of September, 
1845, nor at any day or time during the said 
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month of September, nor at any other day or 
time whatever, deliver or cause to be deliver- 
ed at the office of the clerk of the house of 
representatives of the United States, in the 
city of Washington, saw or cause to be saw- 
ed into lengths of two feet, pile away or 
cause to be piled away in the vaults appro- 
priated for the reception thereof, 100 cords of 
the best hickory wood or any part thereof, 
and has not, at any other. day or time what- 
ever, delivered or caused to be delivered at 
said office, sawed or caused to be sawed, and 
piled away or caused to be piled away in the 
vaults appropriated for the reception thereof, 
said 100 cords of the best hickory wood or 
any part thereof, whereby an action has ac- 
crued to the plaintiff to demand and to have 
of the defendant the sum of money last above 
demanded; nevertheless the defendant, though 
often requested to do so, has not paid to the 
plaintiffs the said last above demanded sum 
of money, Or any part thereof, but so to do 
has hitherto wholly refused and still refuses. 
By means of which said premises the plain- 
tiffs have sustained damages to a large 
amount, to wit: to the amount of §1,000, and 
therefore they bring their suit," etc. 

"And the defendant, for further plea to the 
said declaration, and to the additional count 
filed by the attorney of the United States, 
doth allege and say that B. B. French, clerk 
of the house of representatives, by his certain 
writing, signed with his name, bearing date 

on the day of , 1845, did extend 

and enlarge the time for the delivery of the 
wood in the declaration mentioned to the 1st 
day of October, 1845, and that the defendant 
had by said extension the whole of said 1st 
day of October, 1S45, for the delivery of the 
wood; and that the said B. B. French, by his 
letter to this defendant, delivered on the said 
1st day of October, 1845, and before sunset 
of that day. to wit: at 11 o'clock in the fore- 
noon of the said day, at the city of Wash- 
ington, and county of Washington, in the 
District of Columbia, forbid the said defend- 
ant to deliver the wood, and this he is ready 
to verify, without that the contract and time 
for delivery was extended only to the last 
day of September, as the plaintiff in pleading 
hath alleged." 

"And the plaintiffs saith the contract and 
time for the delivery was extended and en- 
larged to include the last day of September 
only, and not to include the 1st day of Octo- 
ber, 1S45, as the defendant, in pleading of, 
hath alleged, and this the plaintiffs pray may 
be enquired of by the country." 

And the defendant likewise. 

P. R. Fendall, for the United States. 
Ould & Bibb, for defendant. 

The plaintiffs to support the issue on their 
part joined offered evidence, tending to prove 
that on the 16th day of April, 1S45, one Ben- 
jamin B. French was clerk, duly elected and 
qualified as clerk of the house of representa- 



tives of the United States, and so continued 
to be until the 1st day of November follow- 
ing; and long after that, on the day and year 
first aforesaid, the said French, as such clerk, 
caused to be published in the National Intel- 
ligencer and other newspapers printed and 
published in the city of Washington, in the 
District of Columbia, a notice in the words 
following: (Prbut the .same.) The plaintiffs 
then offered evidence tending to prove that 
proposals for furnishing said wood were ac- 
cordingly made by sundry bidders; that the 
lowest bid was made by the defendant, and 

at the rate of $5.49 per cord; that on 

day of May, 1S45, the said French, as such 
clerk, accepted the defendant's said bid; that 
on the 8th of May next following, the de- 
fendant and the said French, as such clerk, 
entered into a contract for the delivery of 
said wood, and on the same day the defend- 
ant executed his bond for the delivery of 
said wood, which said contract and bond were 
read in evidence to the jury and are in words 
and figures following: (Prout the same.) 
The plaintiffs then offered the evidence of 
B. B. French, tending to prove that on or 
before the 1st day of September, 1845, the 
day fixed by the condition of said bond for 
the delivery of said wood, the defendant call- 
ed on said French, represented that he was 
not prepared to deliver the said wood on that 
day, and solicited an extension of the time 
for delivery throughout said month of Sep- " 
tember; that said extension was granted by 
said ^French as such clerk, but that in all 
other respects the original contract remained 
unaltered; that said wood, or any part there- 
of, was not delivered nor offered to be de- 
livered during said month of September, nor 
at any other time; that on the 1st day of 
October next following, one I. C. Millard, a 
clerk in the office of said French, by authority 
of said French, addressed a letter to the de- 
fendant in the words and figures following: 
(Prout said letter.) This letter of October 
1, 1S45, was given in evidence by plaintiffs 
before the parol evidence as to extension of 
time, and the defendant objected to that part 
of the parol evidence of French which tended 
to prove that the extension of time for de- 
livery was confined to the month of Septem- 
ber, to the exclusion of the first day of Octo- 
ber. The court admitted the evidence sub- 
ject to the further consideration of the court. 
The plaintiffs then offered evidence to prove 
that on or before said 1st day of October, 
1845, and thereafter/ the defendant resided 
in Georgetown, District of Columbia; that the 
office hours of said French, clerk as afore- 
said, ended at 3 o'clock p. m., and it was the 
usage of his office for letters written there to 
be sent to the post office after 3 o'clock in the 
afternoon; that the defendant on or before 
the 1st day of October, 1845, kept a wood 
and coal yard in the city of Washington, but 
had no wood; that shortly before the 2d day 
of October, 1S45, the said French addressed 
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letters to the two bidders successively, who 
were next lowest to the defendant, apprising 
them on information which said French had 
received of the probability that the defend- 
ant would fail to comply with his contract, 
and enquiring whether they would be willing 
to furnish the wood; that receiving no an- 
swer from either of the two next lowest of 
them, or an answer declining, he agreed with 
the third for the delivery, sawing and piling 
away of the wood, as provided by the con- 
tract, at the price of $6.50 per cord; that this 
was a fair market price on the 2d of October, 
1845, of hickory wood of the quality called 
for by the contract, delivered, sawed, and pil- 
ed away as thereinrequired; that the new con- 
tractor was industriously occupied between 
three and four weeks delivering, sawing and 
piling away said 100 cords of hickory wood, 
which was conveyed in numerous carts, some 
of them being hired by the contractor, and 
that for them he paid at the rate of $1 a 
cord; that with the aid of all the carts in the 
city of Washington and Georgetown, it would 
have been impossible for 100 cords of hickory 
wood to be conveyed, sawed and piled away 
in the vaults of the house of representatives 
in a single day. The plaintiffs further of- 
fered in evidence the rules of the house of 
representatives, existing and in force when 
said contract was made, being the rules print- 
ed by order of said house, in the year 1837, 
by Thomas Allen, printer thereto, and the 
plaintiffs then offered evidence tending to 
prove that in the year 1833, the said French 
was first employed in the clerk's office of the 
house of representatives, and that there was 
then existing and in force a usage (establish- 
ed long before the passage of the act of con- 
gress of February 23, 1815 [3 Stat. 212], re- 
quiring the clerk of the house of representa- 
tives, to give bond and security for the faith- 
ful applicatiou and disbursement of the con- 
tingent fund), under which usage it was the 
duty of the clerk to have charge of the con- 
tingent fund annually appropriated by con- 
gress for the use of said house; to provide 
and pay for out of it fuel and other neces- 
saries for the use of said house, and to make 
contracts for their purchase and delivery; that 
claims for articles furnished under such con- 
tracts, after being passed by the committee 
of accounts, were paid by the clerk, and sub- 
sequently allowed at the treasury of the 
United States; that when the contingent fund 
was exhausted congress made appropriation 
for the deficiency, and such claims as the 
first appropriation had proved insufficient to 
meet were, as aforesaid, paid out of the ap- 
propriations for deficiency, and allowed at 
the treasury; that before the passage of the 
act of congress of 26th of August, 1842 [5 
Stat. 534], requiring printing and stationery to 
be advertised for, it was the usage for the 
clerk to make purchases and contracts with- 
out advertising for proposals, but that since 
the passage of that law, the usage has been 
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for the clerk to advertise for proposals to fur- 
nish fuel, in the manner prescribed by that 
law, in regard to stationery and printing; 
and that in view of the possibility of the con- 
tingent fund proving insufficient for its ob- 
jects, a clause was generally inserted in the 
contracts, to the effect that the articles (after 
being audited by the committee of accounts) 
should be paid for "as soon as an appropria- 
tion should be made therefor," which clause 
was inserted in the contract with the de- 
fendant, although by the act of congress of 
March 3, 1845 [5 Stat. 752], making appro- 
priations for the civil and diplomatic ex- 
penses of the government, for the year end- 
ing June 30, 1846, and for other purposes, 
$100,000 were appropriated for stationery, 
fuel, printing and all other contingept ex- 
penses of the house of representatives; and 
although no deficiency in said fund so ap- 
propriated was apprehended. And the plain- 
tiffs offered evidence tending to prove that in 
point of fact no such deficiency did occur, and 
that the wood furnished under the defend- 
ant's contract by the substituted contractor 
was paid for out of said appropriation. 

The defendant then offered evidence tend- 
ing to prove that in the months of September 
and October, 1845, the best hickory wood in 
Georgetown was sold and delivered in George- 
town at $5.50 per cord, but that this price 
was exclusive of the cost of sawing and pil- 
ing away 

Instructions: 

Whereupon the defendant's counsel prayed 
the court to instruct the jury as follows: 
That if they believe from the evidence the 
said B. B. French had no authority in law 
to contract for and on behalf of the United 
States, and to bind the United States by the 
said contract in the declaration mentioned, 
and that the said contract not binding on the 
said United States did_ not bind said defend- 
ant, he is entitled to "a verdict in this suit, 
which was given. 

THE COURT gave also the following in- 
structions: 

1. That if the jury find from the evidence 
that by mutual agreement between B. B. 
French, clerk of the house of representatives, 
and the defendant, the time for the delivery 
of the wood in the declaration mentioned was 
extended and enlarged for the 1st day of 
October, 1845, then the defendant has verified 
and maintained his second, third, fourth, and 
sixth pleas, and the jury should find for the 
defendant. 

2. That if the jury shall find from the evi- 
dence the letter bearing date October 1, 1845, 
to be genuine letter issued from the office of 
the clerk of the house of representatives, by 
the authority of B. B. French, the clerk, and 
delivered to the defendant on the same day, 
then the law of the case is for the defend- 
ant, and the jury should find for him. 

To which giving of said instructions the 
plaintiffs, by their counsel, except 
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The above instructions were concurred in 
by MORSELL and DUNLOP, Circuit Judges. 
Verdict for defendant. 

Motion for new trial on above exceptions. 
Motion overruled, and judgment rendered on 
the verdict 



Case Wo. 14,951. 

"UNITED STATES v. DESMOND. 
[39 Hunt, Mer. Mag. 332.] 
Circuit Court, S. D. New York. April, 1858. 
Customs — Obstructing Officer. 
This was an indictment [against Timothy 
Desmond] for obstructing a custom-house offi- 
cer in the discharge of his duty. It appeared 
from the evidence that the defendant was a 
gatekeeper on Pier No. 44, North river, at 
which the steamer Kangaroo was lying; that 
the custom-house officer, Mr. Munroe, was on 
board the ship, and, hearing a confusion at 
the gate, went there, and found the defendant 
refusing to allow parties in, whereupon he or- 
dered him to* open it, and, on his refusal, 
undertook to open it himself, and, in doing so, 
got hit on the head by the defendant with a 
stick. 

Mr. Yoachimssen, for the United States. 
Mr. Donohue, for defendant 

HALD, District. Judge, thought this was 
hardly a part of Munroe's duty, as a custom- 
house officer, and the jury found a verdict of 
not guilty. 



UNITED STATES v. DE SWATZ. 
Case No. 13,680. 



See 



Case No. 14,952. 

UNITED STATES v. DEVAUGHAN. 

[3 Cranch, C. C. "84.] i 

Circuit Court, District of Columbia. April 
Term, 1827. 

Juror— Voir Dire— Disqualification— Contempt. 

1. The question which may he asked of a 
juror when called up to be sworn, is, "Have 
you formed and delivered any opinion as to 
the guilt of the prisoner?" 

2. If a juror, after being summoned, volunta- 
rily forms and delivers an opinion as to the 
guilt or innocence of the prisoner, with a view 
of disqualifying himself for serving on the 
jury at the trial, it is a contempt of court, inas- 
much as it tends to the obstruction of justice. 

[Cited in Be May, 1 Fed. 742; U. S. v. 
Anonymous, 21 Fed. 770.] 

Indictment [against Jonathan Devaughan] 
for the murder of Tobias Martin, in the 
county of Washington; the cause having 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



been removed to this county at the request 
of the prisoner. 

A. C. Casanove, one of the venire, was 
asked by Mr. Hewitt, the prisoner's counsel, 
whether he had formed an opinion respect- 
ing the guilt of the prisoner. 

CRANCH, Chief Judge, said he understood 
the proper question to be, whether he had 
formed and delivered an opinion as to the guilt 
of the prisoner upon this indictment; and the 
question was so put. 

Mr. Casanove answered that he had. One 
of the judges asked whether he had so form- 
ed and delivered it since he was summon- 
ed on the venire. He answered in the af- 
firmative. One of the judges then asked him 
whether he did so with a view to disqualify 
himself for serving on the jury. His an- 
swer was, yes, partly with that view, and 
certainly with a hope that it would have that 
effect. 

THE COURT (nem. con.) thought that this 
conduct of Mr. Casanove, in thus disqualify- 
ing himself to serve on the jury, after he 
had been summoned, was a contempt of 
court, and ordered him to be fined $50 for the 
contempt. 

CRANCH, Chief Judge, said, that A. C. 
Casanove, one of the jurors summoned upon 
this venire, having stated to the court, that 
since he was summoned as a juror in this 
cause, he has formed and delivered an opin- 
ion as to the guilt of the prisoner in this 
cause, partly with a view to disqualify him- 
self for serving as a juror in the cause, and 
with the hope that it would have that ef- 
fect, the court is of opinion that Mr. Cas- 
anove's conduct, in that respect, was a con- 
tempt of court, and that he be fined §30. 
That the court did not suppose Mr. Casanove 
intended any contempt to the judges per- 
sonally, nor to the court simply as a court, 
but that as it tended to the obstruction of 
justice, the court deemed it necessary to take 
this notice of it, reserving to itself the right 
to mitigate the fine, or to rescind the order 
upon any proper representation which may 
hereafter be made by Mr. Casanove, upon 
the subject 

Mr. Casanove was then rejected as a juror. 
Several of the other jurors, having formed 
and delivered opinions against the prisoner 
before they were summoned, were dischar- 
ged. 

The case of U. S. v. Burr [Case No. 14,- 
694], was cited, in which case it appears 
that the question put to the jurors was, 
whether they had formed and delivered an 
opinion, &c. 

The evidence was very clear against the 
prisoner. He was convicted; sentenced, on 
the 5th of May, 1827, to be hung on the last 
Wednesday in June, and executed in the 
county of Alexandria. 



UNITED STATES (DE YILLEMONT'S 
HEIRS v.). See Case No. 3,839. 
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Case No. 14,953, * 

UNITED STATES v. DEVI/IN. 

[6 Blatchf. 71; i 7 Int. Rev. Kec. 94; 1 Am. 

Law T. Rep. (U. S. Cts.) 33; 15 

Pittsb. Leg. J. 398.] 

Circuit Court, E. D. New York. March 14, 
1868. 

Jury — Peremptory Challenge — Indictment 
— Joinder of Offences — Internal Revenue. 

1. No right to make a peremptory challenge to 
a juror exists, in the circuit court of the Unit- 
ed States tor the Eastern district of New York, 
on the part of a person on trial on an indictment 
for a misdemeanor. 

[Cited in U. S. v. Coppersmith, 4 Fed. 199.] 

2. The act of July 20, 1840 (5 Stat. 394), 
does not confer such right. 

3. The neglect or failure of an officer of the 
internal revenue to perform a duty required of 
him by law, does not relieve another person, 
who has violated the law, from the consequences 
of such violation. 

4. In an indictment for a misdemeanor, sever- 
al offences may be joined in different counts; 
and, when that is done, the prosecution cannot 
be compelled to elect between the several counts. 

5. On the trial of an indictment under the in- 
ternal revenue law, for having carried on busi- 
ness without a license, and without having 
paid a special tax, and for having failed to keep 
books required by law to be kept, the burden 
of proof is on the defendant to show that he 
had a license, and paid the special tax, and kept 
the books. 

This was a motion for a new trial. The 
prisoner [John Devlin] had been convicted on 
an indictment, charging him with offences 
against the internal revenue laws. [Case No. 
14,955.] 

Benjamin P. Tracy, U. S. Dist. Atty. 
William C. De Witt, for prisoner. 

BENEDICT, District Judge. The applica- 
tion for a new trial is based on several 
grounds, the most important of which relates 
to the right of peremptory challenges in this 
court, and will be first considered. The rul- 
ing of the court on the trial was, that the 
offences charged against the prisoner were 
misdemeanors, and that, in such prosecutions, 
no right of peremptory challenge existed in 
this court. The ruling was not made with- 
out consideration, and, having now again ex- 
amined the question, in the light of the argu- 
ment on this motion, I see no reason to change 
the opinion then formed. Although apparent- 
ly doubted on the trial, the ruling that the 
offences charged were misdemeanors, has not 
been seriously questioned on the present mo- 
tion. These offences are three in number, set 
forth in as many counts. The defendant is 
charged, first, with having carried on the 
business of a wholesale dealer without having 
taken out a license; second, with having car- 
ried on the same business after September, 
I860, (w T hen the law requiring a new registra- 
tion and the payment of a special tax took 
effect,) without having paid the special tax; 
third, with having failed to keep the books 

i [Reported bv Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



which the law requires to be kept by whole- 
sale dealers in liquors. No general statute of 
the United States exists according to which 
these offences can be declared felonies, nor 
are they declared to be such by the statute 
creating them, although there are offences in 
the same act expressly designated such. 
They are not made punishable by hard labor, 
and a felonious intent is not made a part of 
the offence. In character, they are such that 
an intention to raise them to the rank of fel- 
ony is not to be presumed, in the absence of 
any expressed indication of such an intention. 
A statute will not be construed to create a 
new felony, unless its express words or their 
necessary implication so require. 1 Bish. Cr. 
Law, § 557. The offences, then, are misde- 
meanors. If so, the right of peremptory chal- 
lenge must be found conferred by some stat- 
ute of the United States; for, at common law, 
no such right exists in such cases. 4 Bl. 
Coram. 353. It has, accordingly, been argued, 
that, by the act of congress of July 20, 1840 
(5 Stat 394), the state statute of 1847, which 
gives to a prisoner the right of peremptory 
challenge in the tribunals of the state, is 
made, in effect, a statute of the* United States 
and available as conferring such right in this 
court. But, although it is true, that, under 
the state act of 1847, the right in question ex- 
ists in the tribunals of the state, I am unable 
to see how the language of the United States 
statute of 1840 can, by any fair construction, 
be considered as giving effect to that' act in 
this court. The words of; the act are as fol- 
lows: "Jurors to serve in the courts of the 
United States in each state respectively, shall 
have the like qualifications, and be entitled 
to the like exemptions, as jurors of the high- 
est court of law of such state now have, and 
are entitled to, and shall hereafter, from time 
to time, have and be entitled to, and shall be 
designated by ballot, lot, or otherwise, accord- 
ing to the mode of forming such juries now 
practised, and hereafter to be practised there- 
in, in so far as such mode may be practicable 
by the courts of the United States, or the 
officers thereof." These words seem to me 
clearly to confine the act to the subject of the 
qualifications of persons to serve as jurymen, 
and their exemptions from that duty, and in 
no wise to relate to the right to a peremp- 
tory challenge, which is the setting aside a 
juryman without regard to his qualification 
or exemption. Such was the construction pla- 
ced upon this act, in 1851, by Mr. Justice Nel- 
son, in the case of U. S. v ; Douglass [Case No. 
14,989], and, the decision of the supreme court 
in the case of U. S. v. Shackleford, 18 How. 
[59 U. S.] 588, is to the same effect. This last 
case brought up, on a certificate of division, 
the question of the right to peremptory chal- 
lenges, in a prosecution for a misdemeanor in 
Kentucky, and the determination of the court, 
as I understand it, was, that, by virtue of the 
latter portion of the act of 1840, the courts 
of the United States are empowered to adopt, 
by rule, an existing state statute upon the 
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subject of peremptory challenges, but that, in 
the absence of any such adoption by rule, the 
right to a peremptory challenge, in a prosecu- 
tion for a misdemeanor, could not be held to 
exist, either under the common law, or under 
a law of the state not so adopted by the court. 
The point in question is thus settled adverse- 
ly to the prisoner by authority; for, in this 
court, the state act of 1847 has never been 
adopted by rule or in practice, nor has that 
act, to my knowledge, been adopted in any 
of the courts of this circuit. 

The next question to be considered relates 
to the rulings of the court in excluding cer- 
tain offers of evidence made by the defence. 
These offers are based upon the proposition, 
that the citizen and the officer of the revenue 
bear such a relation to each other, in regard 
to the law, that the neglect or failure of the 
officer to perform the duties which the law 
requires of him, relieves the citizen from the 
obligations which the law imposes upon him. 
The proposition is manifestly unsound. To 
maintain it would be to hold, that a revenue 
officer, by failing to obey or enforce a law, 
could destroy the law. It would be, in effect, 
to transfer to officers of the revenue the law- 
making power, and would enable them to 
make the law binding upon those only whom 
they might desire to have bound. This can- 
not be. The officers may, or may not, comply 
with the law, but the law exists, neverthe- 
less, in full force, and visits with its punish- 
ment both the citizen and the officer, when 
they are shown to have disregarded its re- 
quirements. These views are not new, but 
have been repeatedly expressed by courts, in 
disposing of defences based upon the same 
theory now advanced on behalf of this pris- 
oner. Com. v. Blackington (Shaw, C. J.) 24 
Pick. 352; Lord v. Jones (Shepley, J.) 24 Me. 
439, 442; Mayor v. Mason, 4 E. D. Smith, 
142, 145 (Woodruff, J.). If, then, it were true 
that the failure of an assistant assessor to 
register the application of the prisoner, pre- 
vented him from obtaining a license from the 
collector, that would not make it lawful for 
him to proceed without a license. The re- 
fusal to grant a license is not equivalent to a 
license. So, too, if it be true, as appears 
from the papers offered in evidence, that, aft- 
er the commission of the offence here char- 
ged, and after the prisoner had been arrested, 
and these very offences had, to some extent, 
been judicially examined into, the officers of 
the internal revenue accepted from him an ap- 
plication for a license, and received from him 
the amount of the special tax, this proceed- 
ing on the part of the prisoner does not tend 
to show that he had a license at the time in 
question, or had paid his special tax before 
lie proceeded to do business; nor did the ac- 
tion of the officers work out a pardon for the 
offences thus previously committed. Neither 
the law-making power, nor the pardoning 
power, has been entrusted to the collectors 
and assessors of the internal revenue. 

The next question raised is based upon the 



refusal of the court to compel the prosecution 
to elect between the several counts in the in- 
dictment. On this point it is only necessary 
to say, that an examination of the text-books 
will show it to be well settled that, in eases 
of misdemeanor, several offences may be join- 
ed in different counts, and that there is no 
right, in such cases, to compel the prosecution 
to rely on one transaction. 1 Bish. Cr. Law, 
§§ 209, 212. 

One other point has been taken on this mo- 
tion, and that relates to the charge to the 
jury, that the burden rested on the prisoner 
to show that he had taken out a license, and 
had paid the special tax, and had kept the 
books required by the law. On this point it 
must first be noticed, that no exception was 
taken to this portion of the charge, nor was 
it objected to at the trial. Therefore, the 
point cannot be properly raised on this mo- 
tion. But, without intending, in any degree, 
to countenance the practice of omitting to ob- 
ject at the time to portions of a charge sup- 
posed to be erroneous, I may add, that the 
charge could only have been understood to be 
declaratory of the law of the case as it stood 
on the evidence, and not to be the announce- 
ment of an abstract proposition. That it cor- 
rectly declared the law of the case is not to be 
disputed; for, there was, in the case, positive 
evidence, from the prisoner's own clerk, that 
the books were not kept, and, also, evidence 
going to show that no license had been issued 
to the prisoner, and that no special tax had 
been paid by him. But, I apprehend that, 
considered as an abstract proposition, it will 
be found to be correct in principle and sus- 
tained by authority. Thus, in. State v. Geu- 
ing, 1 McCord, 573; which was an indictment 
for selling liquor without a license, the court, 
upon appeal, say: "It is the opinion of the 
court, that the burthen of the proof lay on 
the defendant, and that it was incumbent on 
him to show that he had been licensed to re- 
tail, a fact which, if it existed, could easily 
have been made to appear, by the adduction 
of his license." So, also, in Wheat v. State, 
6 Mo. 455, which was an indictment for keep- 
ing a ferry without a license, it was held, that 
the burden was on the defendant to show that 
he had a license, without the state offering 
any evidence to show the contrary. 

I have now considered all the points raised 
on the part of the defence on this motion, and 
the result is, that no good ground for a new 
trial has been shown. The motion for a new 
trial must, therefore, be denied. 



Case No. 14,954. 

UNITED STATES v. DEVLIN et al. 

[5 Int. Rev. Rec. 182.] 

Circuit Court, E. D. New York. June, 1867. 

Violations of Internal Revenue Laws— Fraud- 
ulent Inspector's Brand. 

[The thirty-eighth section of the act of July 
13, 1866, making it a felony for "any person" 
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to use any inspector's brand upon casks purport- 
ing to contain distilled spirits, with intent to 
defraud, etc., is not confined to frauds in which 
the inspector himself is concerned, but includes 
such use of the inspector's brand by any other 
parties.] 

In this case, which was one of several in- 
dictments found against the defendants [John 
Devlin, T. T. Levan, E. H. Tappan, and A. J. 
Phillips] arising out of the great frauds in 
distilled spirits, the defendants demurred to 
the indictment on the ground that the stat- 
ute had not constituted the acts charged an 
offence. 

The demurrers were argued by: 

Dist. Atty. Tracy, for United States. 
Mr. Evarts, for defendants. 

NELSON, Circuit Justice (orally). In this 
case we have looked into the question raised 
by the demurrer, argued by counsel on both 
sides, and have satisfied ourselves that the de- 
murrer is not well taken, and it will be over- 
ruled. The first two counts in the indictment 
charge substantially these defendants with 
having put an inspector's brand upon barrels 
of whiskey or distilled spirits, the brand be- 
ing, "Manufactured prior to Sept 1, I860. 
A. J. Phillips, Inspector, New York;" with 
having put this inspector's brand upon large 
numbers of barrels or casks of distilled spir- 
its, which brand imports in the judgment of 
law that the tax upon the whiskey has been 
paid; has been paid by the manufacturer. 
That is the import of the brand, whereas 
the defendants knew that the liquor was 
manufactured subsequent to the 1st of Sep- 
tember, 1866. They knew at the time that 
the taxes had not been paid, and that this 
brand was put on with the intent to defraud 
the government. That is the charge substan- 
tially of the first two counts in the indict- 
ment. The third count charges these defend- 
ants with having put upon their casks of dis- 
tilled liquor a counterfeit brand— a false and 
counterfeit brand of the inspector— with the 
intent to defraud the government Now, the 
act of July 13, 1866, § 38 [14 Stat. 159], con- 
tains this provision: "Any person who shall 
with fraudulent intent use any inspector's 
brands, or plates upon any cask or package 
containing, or purporting to contain distilled 
spirits, or who shall knowingly make or use 
any counterfeit brand or spurious brand, or 
plate, upon any cask or package of distilled 
spirits, shall be deemed guilty of a felony, 
and upon conviction thereof shall be fined 
$1,000, and imprisoned not less than two nor 
more than five years." Any person who shall 
with fraudulent intent use any inspector's 
brand, or who shall use a counterfeit brand, 
knowing that it was a counterfeit brand, with 
the intent to defraud the government, will be 
subject to this penalty. Our opinion is, that 
the first and second counts come within this 
portion of the thirty-eighth section. 

An attempt has been made to confine this 
section to cases where the inspector himself 



is concerned in the perpetration of the fraud. 
In the previous part of the section there is an 
offence described of that kind. But this 
clause covers all offenses committed by any 
person, and therefore embraces these defend- 
ants as well as, probably, an inspector him- 
self. A clause in the same section, in relation 
to the using of counterfeit brands or marks, 
embraces the third count of the indictment. 

We are also inclined to think that the in- 
dictment is brought, at least the first and sec- 
ond counts would be brought, within the for- 
ty-third section. The forty-third section, 
among other things, provides, that any per- 
son owning any distilled spirits intended for 
sale, manufactured prior to the time when 
this act takes place, exceeding fifty gallons 
altogether, shall notify, in writing, the col- 
lector of the district where such spirits may 
be stored, held or owned, within sixty days 
thereafter, to gauge and prove the same; and 
upon receipt of said notice the collector shall 
cause said spirits to be gauged and proved, 
and the casks or packages containing the 
same to be marked by the inspector in the 
following manner: "Manufactured prior to 

— — , 186-, District Inspector," this 

mark or brand to be put upon these casks or 
barrels. Another clause of that section has 
this provision: "And any person who shall 
so ttrand any package containing spirits, 
knowing the taxes thereon have not been paid, 
shall forfeit such spirits, and be deemed 
guilty of a misdemeanor." Now the charge 
in these counts is that certain brands de- 
scribed are placed upon certain casks by these 
defendants, knowing at the time that the 
taxes had not been paid; knowing also that 
the brand imported that they had been paid; 
that it was put on fraudulently and with the 
intent to defraud the government. There is 
undoubtedly a question on the statute itself 
—a matter of construction, which involves the 
only doubt in connection with the case, aris- 
ing from the fact that in the subsequent part 
of the section another brand is referred to 
and made the subject of an offence. The ar- 
gument is that the last clause does not em- 
brace the previous matter described in the 
section. We are, inclined to think that it was 
meant to embrace the false brand referred to 
in the previous part of the section. Our opin- 
ion is, that the indictment may well be sus- 
tained on all counts first, second and third, 
under the thirty-eighth section. We are in- 
clined to think that the first and second 
counts may be sustained under the forty-third 
section.- We must, therefore, overrule the de- 
murrer and give judgment for the govern- 
ment. 

On the rendering of this decision the dis- 
trict attorney moved the court that judgment 
be entered in favor of the United States 
against the defendants on the demurrer, and 
that the court proceed to sentence them on 
the first and second counts of the indictment, 
which were based on the forty-third section 
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of the act of 1866, the offence under which 
was only a misdemeanor, for where a de- 
fendant demurs to an indictment for a misde- 
meanor, if it is decided against him, he is not 
allowed to plead over, hut judgment abso- 
lute is rendered against him. 

Mr. Evarts said that if that was the law, it 
was the defendant's counsel who ought to go 
to prison rather than the defendants. 

The district attorney said that such was 
certainly the law settled by the court of er- 
rors of this state in the case of People v. 
Taylor, in 3 Denio [91], and by the courts of 
Connecticut, in a case which he cited from 
the Connecticut Reports. 

NELSON, Circuit Justice, said that he 
would not hold the defendants to any tech- 
nical rule in the matter. The questions 
might just as well have been raised by a mo- 
tion to quash as by a demurrer, and he 
thought on the whole the defendants better 
be allowed to plead. They were accordingly 
notified to plead to the indictment. 

[NOTE. Subsequently John Devlin was con- 
victed upon an indictment charging him with 
distilling without license, and without having 
paid the special tax. Case No. 14,955. Motion 
for new trial was denied. Id. 14,953.] 



Case Wo. 14,955. 

UNITED STATES v. DEVLIN. 

[7 Int. Rev. Rec 44.] 

Circuit Court, E. D. New York. Feb. 5, 1868. 

Violation of Internal. Revenue Laws— Fraud- 
ulent Distilling — Special Tax— Indictment- 
Burden op Proof— Bail after Conviction. 

[1. In prosecutions for carrying on the busi- 
ness of a wholesale liquor dealer without a 
license, or without having paid the special tax, 
or without having kept the books required by 
the internal revenue laws, the burden is upon 
the defendants to show that they have a license 
or have paid the special tax and kept books as 
required.] 

[2. Where, after conviction, time is granted 
for the prisoner's counsel to prepare a case and 
move in arrest of judgment, it seems that the 
court has no authority to take bail in the mean- 
time.] 

[This was an indictment against John 
Devlin for defrauding the government out of 
the tax on distilled spirits. There were in- 
dictments against Devlin and others for 
falsely branding spirits. See Case No. 14,- 
954. The most material part of the de- 
fendant's evidence is given in the report he- 
low.] 

Thursday, Jan. 30. 

Immediately after the opening of the court, 
the question as to whether the count, char- 
ging the prisoner with not having kept 
books, should he retained in the indictment, 
was brought before the court by counsel for 
the prisoner. The judge ruled that he would 
retain it. 

Moses Richards was the first witness call- 
ed for the def encel He said that in 186G he 
held the office of assistant assessor of the 
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Fifth division of the Third district; the oth- 
er assistants were Alex. M. Gurly, Nelson 
Northrup, and various others; a Mr. Robin- 
son was assessor, and Mr. Bowen was col- 
lector; the business of witness* was to can- 
vass in the district and take in applications 
of license when brought in; on the 15th of 
each month a list was made of the appli- 
cants to pay special tax, and then sent into 
the assessor's office; knew Mr. Devlin well; 
also knew that he had sent in an application 
under the indictment; Devlin applied to him 
for registration; had some forms of appli- 
cation at that time, but wanted them; re- 
fused to give him one; furnished him, a 
week afterward, with a form; after having 
sent the form it was left at witness' office 
thirty days after it was sent him; put the 
paper in Mr. Northrup's office; had nothing 
to do with regard to the payment of the tax; 
previous to May or June, 1865, knew him 
only by reputation; never had any business 
transactions with him; was in charge of the 
Fifth division from November, 1865, to May, 
1867; his office was No. 166 Johnson street; 
the plumber's shop was within his district; 
had been in the plumber's shop three or four 
times altogether; during the summer of 1866 
saw Devlin every week; did not know what 
his business was except by hearsay; after 
he made his application found what he was; 
never saw him do business; never had his 
cheek for any purpose (prosecution here pre- 
sented a check for $700 found in Devlin's 
check-book on the Atlantic Bank, made by 
Devlin to Mr. Richards. The check read 
"Aug. 21, M. Richards, salvage $700. Pay to 
bearer $700, John Devlin;) witness denied 
all knowledge of the check; check (produ- 
ced) dated Aug. 20, for $550 was not in his 
handwriting; from May to August could not 
recollect any person who returned for a 
month over two barrels of whiskey; knew 
Peter Austin, distiller, for the four months 
from May to August he returned as shown 
by copies of returns (produced) only two bar- 
rels; made the returns of Burns. 

Thos. A. Murray was examined. He said 
he knew Devlin; acted as clerk to him; re- 
membered going with him to Mr. Richards 
in May last in regard to registry of an ap- 
plication for license; heard what passed be- 
tween Devlin and Richards; Richards said 
he had not a form, but would get some that 
day and would send one down to Frank Dev- 
lin's plumber shop; afterward received a 
form of application; Jas. Devlin then got it, 
and it was handed, the last Sunday in .lune, 
to John Devlin; the blanks were filled up, 
and the Tuesday following the application 
paper was carried to Mr. Richards' house 
and laid on the desk; Mrs. Richards only 
was there inside. 

Richards was then recalled. He said Pat- 
rick Burns was a distiller; but did not know 
anything about the capacity of his distillery; 
saw the paper (produced) which showed the 
capacity of his still was 125 gallons; could 
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not say whether that was so; was book- 
keeper in a distillery; the return of Pat- 
rick Burns for the month of May showed 
that taxes had been paid on 202 gallons of 
whiskey. 

Friday, Jan. 31. 
Immediately on the opening of the court 
the cross-examination by the district attor- 
ney of Moses Richards was resumed. The 
witness identified thirty-three applications 
for distilleries (produced) as haying been 
made during his term of office, and trans- 
mitted by him to the assessor; identified 
monthly returns of distillers (produced) 
taken before him, and by him transmitted 
to the assessor's office; it was not his duty 
to visit these distilleries from day to day or 
week to week; was obliged to visit only 
once a month; did not remember that a dis- 
tiller should make a statement every ten 
days as to the quantity on mash; that book 
(produced) was a tri-monthly book; but 
sworn statements were only made monthly; 
never was in the habit of signing blank af- 
fidavits; a blank, or rather partly filled 
form of affidavit (produced) was signed by 
him, but he did not see what it was signed 
for; when the registers for license came in 
he filed them on the back; the applications 
(produced) were signed by him according to 
usual custom; did not file or indorse Mr. 
Devlin's application; could not say whether 
any indorsement was filled on it or not. 

The direct examination being resumed, the 
witness said that Devlin not being in his 
district he did not indorse the application, 
but had it put in Mr. Northrup's box; did 
not know who filled up the blank affidavit 
not sworn to; could not tell whether the 
blank affidavits in Mr. Rice's books were 
sworn to; never heard any complaint against 
himself of irregularity of conduct in the of- 
fice of assessor; never before had seen the 
check-books of Mr. Devlin; knew nothing 
about them other than what was shown him 
in court; resigned at the suggestion of the 
assessor. 

John W. Salvage testified that since the 
1st of June, 1867, he had acted as clerk in 
the assessor's office, Third district of New 
York; found among the papers in the as- 
sessor's office an application from John Dev- 
lin; the paper (produced) was not that found, 
but this paper (produced) was the one found 
in the assessor's office; it was an applica- 
tion paper from Devlin, and found in the 
January monthly papers in the assessor's 
office. 

Richard C. Egan, clerk in the assessor's 
office, deposed that an application paper was 
handed him in the office; he was searching 
for it at the time, but failed to get it, and an- 
other clerk of a former collector handed it 
to him; could not tell where the clerk got 
the paper; a Mr. Tappen handed it to him; 
found a paper in the assessor's office, of 
which he took a certified copy. 
Charles Tappen, clerk in the collector's of- 



fice, deposed that he knew an application 
paper had been handed in, and having 
searched for it, found it; if an applicant 
wished to pay in advance of the monthly 
list, the collector required the assessor to 
send up a duplicate of the application. 

Thomas A. Murray swore that the partly- 
filled affidavit alluded to previously was not 
filled in by Richards, though he believed the 
signature was that gentleman's; could not 
say whether the paper found was the same 
as that handed in in May. 

John D. Carrol deposed that official papers 
that went to Mr. Northrup were all turned 
over to the succeeding assessor. 

Counsel on both sides then agreed that 
Mr. McCormack did not receive the appli- 
cation paper, or take it away from the as- 
sessor's office. 

Mr.-Evarts proposed next to read the re- 
ceipt dated Feb. 6 and 7, for tax paid for the 
year ending May, 1867, also a receipt dated 
March 13, 1867, for the reassessment .of 
Aug. 1, 1866, which was made necessary by 
the act of 1864 [13 Stat. 223]. Both papers 
,vere objected to. 

Mr. Murray was recalled, and said he acted 
in Mr. Devlin's employment in the capacity 
of clerk; he kept no book, but did errands 
for Mr. Devlin, and sometimes filled up his 
check-books; took deposits on the bank for 
Francis Devlin but was paid hy John; from 
February to May did not receive money from 
John Devlin to deposit in the bank; did 
nothing particular or general for him; was 
paid §20 a week; did everything he was 
asked to do; chjeck-books were on the table, 
and anybody could write in them; often 
scribbled in them; could not tell his own 
hand-writing in blocks of check-books produ- 
ced; John Devlin, wife and child, boarded 
in witness' house in Carlton avenue. 

Mr. Evarts applied for permission to give 
oral evidence of the contents of the applica- 
tion-paper handed in in May which was re- 
fused. Documents relative to the granting 
of a license to Devlin in February last were 
handed in, after which the proceedings were 
adjourned to Monday. 

Monday, Feb. 3. 
THE COURT announced that he would ex- 
clude papers— a duplicate application and an- 
other paper found after Devlin's arrest- 
offered by the defence on Friday as evi- 
dence, but would give them the benefit of an 
exception. 

Frederick J. Warburton swore to the ac- 
curacy of the stenographic report of pro- 
ceedings taken before Commissioner New- 
ton. As to the correctness of Mr. Cocheu's 
testimony, impugned by that gentleman, wit- 
ness said the evidence was correct, with the 
exception of a few trifling verbal errors. 

Charles Tappen, recalled and examined, 
deposed that in the book of special tax as- 
sessment the letters "D. N." meant "Demand 
Notice." 
The district-attorney then offered in evi- 
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dence the testimony of Cocheu, taken before 
the commissioner. 

The evidence was objected to, and his 
honor ruled it out. ■ 

The district-attorney next offered to read a 
letter written hy Mr. Devlin to Mr. Cocheu, 
which would be corroborative evidence of the 
conversation between both gentlemen. 

THE COURT admitted the evidence. 

The handwriting of the letter having been 
proved, the document itself was read. 3t 
ran thus: "Oct. 2, 1866. Dear Sir: My liber- 
al offer of this morning, the same as I ex- 
tend to others, which you refused, is with- 
drawn. This is after reflection and consulta- 
tion. Your manner seemed menacing and 
defiant. I never submit to it from any one, 
especially from one so vulnerable as Mr. 
Cocheu. If you wish me to consider it as a 
challenge to test our strength in certain 
quarters, I accept it Yours, &c, John Dev- 
lin." 

John W. Salvage swore that he made an 
abstract of returns (produced) which was 
correct. 

Mr. Brady then spoke for the defence. He 
argued that his client was merely a broker, 
and it was therefore unnecessary for him to 
keep a book. He entered very fully into 
the case, arguing it at great length, and 
finally asked for a verdict for his client. 

Mr. Stoughton replied on the part of the 
government. He recapitulated the evidence, 
and said from the state of facts presented, 
there was no other course open for the jury 
but to find a verdict for the government 

THE COURT then charged the jury: This 
case that now closes carries with it great 
responsibility. Responsibility on the jury- 
men in any case is no very light thing. It is 
dependent in this case, from the nature of 
* the cause, for this is a revenue cause, an 
effort on the part of the treasury department 
of the United States to enforce the revenue 
laws of the country— laws upon which rest 
the credit of the country, laws which touch 
every portion of society, and upon which 
almost the life of the nation rests— most un- 
pleasant laws, laws which must be enforced, 
which in any country that expects to live 
must be obeyed, both by the poor and the 
rich, by the powerful as well as by the weak, 
and those laws can be enforced in a free 
government but in two ways, and both lead 
through the courts of law. They provide as 
a means of enforcing them forfeiture, where 
the government seizes the property of per- 
sons claimed to have violated those laws, 
and confiscates, forfeits, seUs it, hoping 
thereby to compel obedience to the laws by 
the milder form of punishment by losing 
property. The other feature— method of en- 
forcing—is by criminal prosecution, in which 
a party is charged with offending those laws. 
Although having many severe features, al- 
though stringent in their terms, they are not 
necessarily harsh statutes. Whether they 
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were so or were not, would be of small con- 
sequence here, for your duty- and mine 
would be to impose them; but that you may 
nt5t be under the impression that you are 
asked in this or in any other case to enforce 
a law that is hard and harsh, it is only nec- 
essary to consider that in the first place for 
violation of that law, it rests with the gov- 
ernment prosecutor whether he will pros- 
ecute. If he determines that the prosecution 
must be pursued, the matter then goes be- 
fore the grand jury, and the grand jury 
must say whether they think it must be 
prosecuted. If they so declare by their in- 
dictment, it comes into a court of justice, 
before a court and jury, and there, in most 
instances, great discretion is conveyed, giv- 
ing to the court in the matter of punish- 
ment, as in this case, the option to inflict a 
fine ranging from $10 to $500, <and the term 
of imprisonment from a few days to two 
years; and if the grand jury found the man 
guilty, the case comes, as I said, before a 
petty jury, so that the law is law, and may 
be enforced without any unnecessary harsh- 
ness. Now, government having tried, as is 
well known, in the enforcing of this revenue 
law, the milder form of punishment by for- 
feiture, has at last been driven to resort to 
criminal prosecution. It is the last resort. 
If criminal offenders against the Uniteu 
States can pass through courts and go free, 
there is no other way in a free government 
by which the revenue can be collected. Up- 
on the juries of the country rests the respon- 
sibility of saying in all revenue cases wheth- 
er or no this law shall be obeyed, and that 
is the responsibility that is upon you in this 
case. Now I don't say this to have you sup- 
pose that this man's cause is to be disposed 
of upon no general considerations, nor upon 
facts or law of other cases. He is entitled 
here in this case, as every criminal, every 
prisoner, every defendant is, to have his own 
case judged upon its own law and its own 
facts, without reference to its effect upon 
the community, and that must be the judg- 
ment in this case. But every criminal prose- 
cution has two objects in view, one to pun- 
ish the offender for the crime he has commit- 
ted, and the other by the example to pre- 
vent others from committing the like of- 
fence, and so that the general consideration 
of the object of these prosecutions is the 
proper thing— the necessary thing for you to 
consider in order that you may come to a 
proper conclusion. Realize the responsibil- 
ity which rests upon you when you are call- 
ed upon to decide a case of this kind. I am 
making these remarks with reference to the 
responsibility more freely in this case, be- 
cause, I say frankly and under a sense of 
my own responsibility, that under the law, 
as I understand it, and under the evidence 
as it appears to me, there is no doubt as to 
the judgment which should follow the prose- 
cution. In such a -case, where there is so 
little doubt, the responsibility comes upon 
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the jury clean and clear. It should be real- 
ized. Now, this is no action to recover $50 
or $100. It is no case of a contract between 
the government of the United States or any 
of the United States officers and John Dev- 
lin. It has another signification. As a mat- 
ter of money, it makes but little difference 
whether a man of the Ninth or Fifth ward 
runs a distillery, produces a few gallons of 
whiskey, or whether this prisoner brought 
fifty or one hundred gallons, and did not pay 
the tax on them into the treasury on such 
a day. It is, as a matter of money, little; 
but whether or no this man or the other 
man shall or shall not obey the law is a mat- 
ter of great moment, and that is the question 
here. This man is prosecuted because he 
has, if the facts be true as the witnesses have 
sworn, because he has declined and refused 
to obey the law, and that gives the case a 
great significance. Now realize your respon- 
sibility. I call your attention to your rights 
and duties as jurymen, to rights and duties 
which you, in common with all juries called 
in courts of justice, have in this ease. In 
our country a jury in most classes of cases, 
is a part of every court of justice. In many 
lands there is no jury; cases are passed 
on— all the facts— by one judge or three 
judges. In our country, in some classes of 
cases, the judge passes upon the law and 
facts. In the admiralty cases tried here I 
am never assisted by a jury, for I myself 
alone have to assume the responsibility and 
pass upon the law and facts. But in or- 
dinary court cases there is always in our 
country a jury, and the jury passes upon the 
facts, and the court passes upon the law. 
Under that class of cases, there are also oth- 
er considerations that the judge there has the 
right, as in civil cases, to indicate to the 
jury to direct their verdict by his own opin- 
ion of the evidence. When there is no dis- 
pute about the facts, then the judge directs 
the jury, and the jury find upon the opinion 
of the court on the evidence what the ver- 
dict should be. But when you come to a 
criminal case, under our form of govern- 
ment the case must always go to the jury, 
and the responsibility shifts from the court 
to the jury, who pass upon facts, and whose 
verdict is final. They pass upon the facts 
alone; they take the law. You must take 
the law in your case as you receive it from 
the court; you have no right to differ; you 
have no right to doubt, for the purposes of 
this case. 

The law as declared from the bench is the 
only law you can look to. That law you 
have a right to apply to the facts as you 
find them, and on that you render your ver- 
dict—which is conclusive. That is your duty 
here, to consider the facts, and I will de- 
clare the law. Let us look to see what the 
case is— for you must still remember this 
case is the case we are to try and no other. 
This man, the prisoner at the bar, is char- 
ged with three offences, all made criminal 



by the law. In the first place, he is charged 
with having carried on the business of a 
wholesale dealer in liquor, from the months 
of May to September, 1866, without having 
a license. In such a case the onus of proof, 
as to whether a man has or has not a li- 
cense, rests on the defendant The govern- 
ment is not bound to prove that a man has 
a license, for the very simple reason that 
that man has merely to produce his license 
if he has one. In this case, from the evi- 
dence as it stands, there is no evidence to 
show that a license has been taken out by 
John Devlin for carrying on the business of 
a wholesale dealer in liquor from May to 
September, 1866; so that the question is, 
"Did he carry on the business of a whole- 
sale dealer in liquor in this district during 
that period?" That is the question of fact 
for you to pass upon. The definition of a 
wholesale dealer is fixed by the statute, 
which declares that a wholesale dealer is a 
person who shall sell liquor in quantities ex- 
ceeding three gallons to one person at the 
same time, and a person who carries on that 
business of dealing in those wholesale quan- 
tities is an offender where he has no license. 
So then you see clearly the question you 
have to ask yourselves. Look at this, which 
I think is the second count, but which in 
point of time is the first charge. Did he car- 
ry on the business of dealing for gain in 
disposing of those wholesale quantities of 
liquor in this district? If you find that he 
did, why then you are bound to render your 
verdict of guilty. You heard the evidence 
here. You have heard what the witnesses 
said, and you are bound to believe the wit- 
nesses unless in the circumstances attending 
the transaction as proved, or in the other 
matter there was something to lead you to 
discredit their statements; but if there are 
no circumstances which lead you to doubt 
the evidence of Mr. Paffer, Cunningham and 
another witness which you recollect having 
before you— if you believe the statements 
of these witnesses, then you are bound to 
say the man carried on the business of a 
wholesale dealer in liquor at this time with- 
out having had a license. There is no evi- 
dence in the case that will warrant you in 
finding he was a pedler. The question is, 
was he a pedler, after the definition of a 
pedler as given in the statute? And I charge 
you that he was not, and the person, if he 
feels aggrieved by this statement of the law, 
may have the benefit of an exception. We 
dispose of the first charge. The simple ques- 
tion of fact I don't direct on. I direct the 
law, and upon you is the responsibility of 
saying if this man carried on the business as 
a business of dealing for gain— this dealing 
in the article of liquor— during the period 1 
have mentioned. 

Now, the next charge, which is the first 
charge in this indictment, is that, after Sep- 
tember, he carried on the business of a 
wholesale dealer in liquor without having 
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paid a special tax. The 1st of September 
the law was changed, no more licenses were 
required, but a man was bound to register 
himself, as he was under the first statute, 
with the assessor of his district, and after 
registering to apply to the collector, and 
there pay the sum which was called special 
tax, for which he got a receipt; and it is 
declared by the law that any man who car- 
ries on- the business without having paid 
the special tax is a vender; and the charge 
is here that after this law came into opera- 
tion, which was after September, the person 
charged— the accused— carried on the busi- 
ness of a wholesale dealer in liquors without 
having paid this tax. Here also, as in the 
other case, the burden did rest upon him to 
prove that he had paid the tax, and he has fail- 
ed to prove he paid it. So here it is the same 
question as in the first charge. Did he, dur- 
ing this different period, carry on the busi- 
ness of a wholesale dealer in liquor? It Is 
sworn to by others of these witnesses. You 
remember what the evidence is. You will 
consider and say, on your oaths, whether or 
no he dealt in this article of liquor, in quan- 
tities exceeding three gallons, for the latter 
period mentioned in the indictment. The 
third charge is distinct, arising out of the 
same person's occupation, and it is that he 
failed to keep books as provided by law. 
The law in that behalf declares that every 
wholesale dealer in liquor shall keep a book 
stating in it the persons from whom he buys, 
the quantity of his dealings, and it makes it 
a penalty— an offence— not to keep this book, 
and that is the law of the land. It was a 
law which was obligatory upon this man if 
he was a wholesale dealer, and the question 
here is, as in the other, had he kept a book 
in which his sales were entered and his 
purchases? But it is not shown that he did 
keep a book. The burden was upon him, 
and you will recollect the evidence of the 
witnesses on that point If he was a whole- 
sale dealer and failed to keep a book, then 
he must be found guilty under this charge. 
Those are the three charges to be borne in 
your mind. They are distinct from each 
other, and must be passed on by you, and 
they are, as I said in the first place, by no 
means trivial. Then the difficulty about this 
law is that many suppose that the simple 
feature of it is one particular thing; that 
each particular thing is trivial and unim- 
portant. It is not for you or me to say 
whether it is important that he should keep 
a book, but the law says that he shall. So 
then, gentlemen, there you have the case. 
Three charges against the man are to be 
passed upon by you, and your verdict is to 
be rendered by your oaths as you find the 
facts to be. Only one conclusion can be ar- 
rived at, but it will be your conclusion and 
not mine. This person— this prisoner— is en- 
titled in this case, as every prisoner is, to 
the benefit of every reasonable doubt upon 
the facts. It must be a reasonable doubt, 



and that he should have, if a reasonable 
doubt can be found to exist. Your duty is, 
under the law, to consider the evidence, and 
if you believe the testimony that has been 
offered, and you think there is no reasonable 
doubt but that he carried on the business, 
in these quantities, you will find him guilty 
— otherwise you will acquit him. 

After an absence of about ten minutes the 
jury returned with a verdict of guilty on ail 
three counts. 

Mr. Evarts asked for time to make a case 
and to move in arrest of judgment, and on 
consultation between counsel and the court 
the 24th of February was fixed for the hear- 
ing of the motion. 

THE COURT then ordered the accused to 
be remanded to custody. His counsel stated 
that they supposed he was already on suf- 
ficient bail in this case and under the other 
indictments. [See Case No. 14,954] 

The district-attorney said it was not suf- 
ficient in the present state of the case, and 
there might be a doubt as to taking bail 
after conviction. 

Application to Put in Bail. 

Wednesday, Feb. 5. 
BENEDICT, District Judge, gave his opin- 
ion on the application to admit the prisoner 
to bail. He said: "I have considered the 
matter of bailing John Devlin, and made in- 
quiries as to the practice in the Southern 
district court. A doubt is supposed to exist 
as to the power of taking bail after convic- 
tion under the words of the statute which 
permits bail to be taken. The practice seems 
to have been not to take bail. There being 
a doubt with the court as to taking bail 
that is sufficient to defeat the application in 
the present case, the prisoner must be re- 
manded until the argument takes place." 

[A motion for a new trial was subsequently 
made, and denied. Case No. 14,953.] 



Case No. 14,956. 

UNITED STATES v. DEWEY. 

[6 Biss. 501.] i 

District Court, W. D. Wisconsin. Jan., 1876. 

Judgment— Recovery in Another State— Bar. 

It is a good plea that since the commence- 
ment of a suit, judgment was recovered between 
the same parties in another federal court upon 
the same cause of action. It is immaterial which 
suit was first commenced. 

[Cited in Radford v. Folsom, 14 "Fed. 100.] 

This was an action brought to recover the 
sum of $6,215 of the defendant [Nelson 
Dewey] as one of the sureties of George W. 
Gaffitt and James J. Dewey, upon a bond 
given by them to the United States, on the 
7th day of January, 1868, as manufacturers 

i [Reported by Josiah H. Bissell, Esq., and 
I here reprinted by permission.] 
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of friction matches, etc., conditioned to pay 
for all revenue stamps that might be needed 
by them from the commissioner of internal 
revenue, from time to time, according to law. 
There were two other sureties upon the bond, 
who reside in New York, where the princi- 
pals also reside. It is now shown that prior 
to the commencement of this suit, a suit was 
prosecuted by the United States, in the dis- 
trict court for the Southern district of New 
York, against all the parties to the bond, but 
that service was not made on Dewey, as he 
was a resident of this state, but that after 
this suit was at issue, he voluntarily appeared 
in that suit, and thus gave that court jurisdic- 
tion over him. It further apears by the affida- 
vit of defendant, filed on this motion, that on 
the 7th day of December, 1875, judgment was 
obtained against all of the defendants there- 
in, including himself, for the amount claimed 
as due upon the bond. Upon this state of 
facts, the defendant, when the case was called 
for trial, moved for leave to file a plea setting 
up these facts, by a plea puis darrein continu- 
ance, as a bar to the further prosecution of 
this action. 

H. M. Lewis, U. S. Dist. Atty. 
Gregory & Pinney. for defendant 

HOPKINS, District Judge. I was not cited, 
nor have I been able to find a decision of the 
federal courts upon this question, or whether 
the pendency of a suit in one district may 
be plea'd in abatement to a suit in another 
district of the federal courts. I find that the 
decisions of the United States circuit courts 
are not in accord upon the right to plead the 
pendency of a suit for the same cause of ac- 
tion in the state courts in abatement to suits 
prosecuted afterwards in the United States 
courts, although I think the weight of au- 
thority in those courts is in favor of the 
right, particularly when the suit is pending 
in the same state with such courts. 

Judge Love, in Brooks v. Mills County [Case 
No. 1,955], has examined and collected the au- 
thorities sustaining this view with great in- 
dustry. Justice Glifford, in Lowring v. Marsh 
[Id. 8,514], says, however, that the rule has 
always been that such a plea was not good 
in the First circuit, but in this circuit it has 
been the other way. Earl v. Raymond [Id. 
4,243]. 

The question has never been decided by the 
supreme court of the United States. I must 
say I do not see any satisfactory reason for 
denying the plea in abatement of suits pend- 
ing in the courts of other states. Multiplic- 
ity of litigation is vexatious, and should be 
discouraged, and only when necessary should 
any suit be sustained, and when a party sues 
in one jurisdiction,! do not see why he should 
be allowed to sue at the same time in another, 
for the same cause of action. On that point 
I concur with the intimation of the court in 
30 Vt. 538, hereafter cited. 



But it may not be necessary to decide that 
question in this case, for here it is alleged 
that there has been a recovery for the same 
cause of action. If so, it is a merger, and 
no recovery can be had in any other court, 
state or federal, upon the same cause of ac- 
tion. This is too well settled to be ques- 
tioned. Mason v. Eldred, 6 Wall. [73 U. S.] 
231; Eldred v. Bank, 17 Wall. [S4 U. S.] 545; 
Freem. Judgm. § 186. 

In this case it appears that as to this defend- 
ant this court first got jurisdiction, so that 
the suit in New York could not for that rea- 
son have been plead in abatement to this suit, 
hence the question whether a plea of a suit 
pending in another district for the same 
cause is immaterial to consider on this motion. 
The matter proposed to be set up does not 
go to the form of the remedy, but to the right 
to maintain the action at all. It shows that 
the cause of action is gone— is merged in a 
judgment,— and therefore, no longer in a le- 
gal sense exists. Nicholl v. Mason, 21 Wend. 
339. This is the rule prevailing in regard to 
suits prosecuted in different states at the same 
time. The pendency of the one first com- 
menced cannot be plead in abatement to an- 
other subsequently prosecuted in another 
state, but a judgment in either without refer- 
ence to the question as to which was com- 
menced first, may be plead in bar to the other. 
Bank of U. S. v. Merchants* Bank of Balti- 
more, 7 Gill, 415; Bank of North America v. 
Wheeler, 28 Conn. 433; McGilvray v. Avery, 
30 Vt. 538; Rogers v. Odell, 39 N. H. 452; 
1 Chit. PI. 454. 

This doctrine is held to necessarily result 
from the provision in the constitution >of the 
United States, that the judicial proceedings 
of each state shall have like effect in every 
state as in the state where they were taken. 
But I think the effect given to judgments of 
courts of competent jurisdiction, by the com- 
mon law, would lead to the same conclusion. 
As the defendant appeared in that case, the 
judgment therein extinguished the cause -of 
action. But there does not seem to be any 
advantage accruing to the United States by 
prosecuting this suit to judgment, for an ex- 
ecution issued upon the judgment obtained 
in the Southern district of New York, may run 
into and be executed in this state as well as 
if issued from this court (Rev. St. U. S. 
§ 986), so that the reason for admitting that 
judgment as a bar to this suit is much 
stronger than in a case between private par- 
ties, where executions are confined to the 
states where judgment is recovered. The 
motion of the defendant is therefore granted. 



UNITED STATES (DEXTER v.). See Case 
No. 3,869. 

UNITED STATES (DE ZALDO v.). See 
Case No. 3,872. ' 

UNITED STATES (DIAZ v.). See Case 
No. 3,878. 
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Case No. 14,957. 

UNITED STATES v. DICK. 

[2 Cranch, O. O. 409.] * 

Circuit Court, District of Columbia. May 
Term, 1823. 

Bastardy— Complaint— Jurisdiction. 

In cases of bastardy this court has no juris- 
diction, unless upon complaint of the overseers 
of the poor of the county. 

A case of bastardy. 

Mr. Taylor, for the defendant [David Dick, 
Jr.], contended that no proceeding can be 
instituted against the reputed father of a 
bastard child but on application by the over- 
seers of the poor of the county, or of one of 
them. Laws Va. Dec. 26, 1792, § 23. But 
the application, in this case, was made by 
Jonathan Swift, who was a trustee of the 
poor of the town, under a by-law of the cor- 
poration of Alexandria. 

Mr. Swann, contra. That relates only to 
the manner of bringing the party before the 
court, but being now before the court, it 
has authority to make an order for the sup- 
port of the child, and to indemnify the coun- 
ty. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that they had no jurisdiction. 
That in order to give this court jurisdiction, 
the application must be made by an overseer 
of the poor of the county. 



Case No. 14,957a. 

UNITED STATES v. DICKINSON. 

[Hempst. 1.] 2 

Superior Court, Territory of Arkansas. Jan., 
1820. 

Rape— Indictment — Jurt. 

1. It is not a fatal defect in an indictment 
for rape that it also alleges that the woman 
was gotten with child. 

2. Before a jury is made up, incompetent ju- 
rors who have been summoned, may be dis- 
charged, and others summoned in their places. 

Indictment [against Thomas Dickinson] 
for rape. 

Before SCOTT, J. 

This was an indictment for rape committed 
on the person of Sally Hall, to which the 
defendant pleaded not guilty, and there was 
a trial by jury composed of Richmond Peel- 
er, Charles Roberts, Manuel Roderigue, John 
Jordolas, Jacques Gocio, Stephen Vasseau, 
Nathal Yasseau, Michael Petterson, John 
Pertua, Manuel Pertua, Pierre Mitchell, and 
Attica Nodall, who, after hearing evidence 
and arguments of counsel, retired to con- 
sult of their verdict, and, after deliberation, 
returned into court the following, namely, 
"We, the jury, find the defendant guilty of 

i [Reported by Hon. William Cranch, -Chief 
Judge.] 
2 [Reported by Samuel H. Hempstead, Esq.] 
25FED.CAS. — 54 



rape, in manner and form as in the indict- 
ment alleged." 

The counsel for the prisoner moved in ar- 
rest of judgment for the following reasons; 
"(1) It does not appear by the indictment 
that the same was found by the grand jurors 
of the United States. (2) No place is men- 
tioned in the indictment where the offence 
was committed, nor is, it mentioned in what 
year it was committed. (3) The assault and 
rape are not positively and directly charged 
in the indictment. (4) It is not stated to- 
have been feloniously committed. (6) It is 
not alleged in the indictment that Sally Hall 
was in the peace of God and the United 
States when the offence is alleged to have 
been committed; (7) Two offences, whiclt 
are inconsistent with each other, are al- 
leged to have been committed at the same 
time, in the indictment, namely, rape on Sal- 
ly Hall, and the getting her with child.s 
(8) The place of residence and occupation of 
the accused is not mentioned in the indict- 
ment. (9) It appears by the record that H* 
Armstrong was foreman of the grand jury 
who found the bill of indictment, and that 
H. Armstrong is not a competent juror, not 
having resided 12 months in this territory* 
(10) Three jurors were dismissed by the 
court after they were sworn, and before they 
found a verdict, as appears from the rec- 
ord.'^ 

Joshua Norvell, for the United States. 

Jasin Chamberlain, Henry Cassady, Alex- 
ander S. Walker, and Perly Wallis, for pris- 
oner. 

THE COURT overruled the motion, and 
said that some of the reasons urged in ar- 
rest of judgment were not sustained by the 
record; that others were not proper grounds 
in arrest of judgment, and that some had 
not been presented at the proper time nor 
in a proper manner, if good at all. 

The prisoner being asked if he had any 
objection why sentence should not be pro- 
nounced against him on the verdict of the 
jury, said that he objected to any sentence, 
because he was advised that the indictment 
did not properly charge the commission of 
a felony. 

2 The old notion that if the woman conceived, 
it could not be a rape, because she must in such 
case have consented, is quite exploded. 1 Hale, 
P. C. 631; 1 Hawk. P. C. c. 41, § 8; 1 East' 
P. C. p. 445, c. 10, § 7; 1 Russ. Crimes, p. 677i 
Impregnation, it is well known, does not de- 
pend on the consciousness or volition of the 
female. If the uterine organs be in a condition 
favorable to impregnation, this may take place 
as readily as if the intercourse was voluntary. 
Tayl. Med. Jur. 

s Before the jury was made up, three persons 
who had been' sworn as jurors, namely, William 
A. Luckie, John O'Regan, and Thomas Ste- 
phens, were discharged on the motion of the 
prosecuting attorney, on the ground that they 
had not resided 12 months in the territory 
(Geyer, Dig. p. 34), and others were ordered to 
be sworn in their places, and to this proceeding, 
the counsel of the accused objected. 
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THE COURT disregarded his objection, 
and sentenced him to be castrated according 
to the law in that behalf provided, by a 
skillful physician, under the direction of the 
sheriff of Arkansas county, on the 15th Feb- 
ruary, 1S20, between 10 o'clock a. m., and 
3 o'clock p. m., of that day.* 

A motion was made by the prisoner for a 
writ of error coram nobis, but the motion 
was overruled. 



Case No. 14,958. 

UNITED STATES v. DICKINSON. 

[2 McLean, 325.] i 

Circuit Court, D. Ohio. Dec. Term, 1840. 

Indictment — Counts — Election — Witness — 
Character — Impeachment — Lead- 
ing Questions. 

1. The court will not compel the prosecuting 
attorney to elect on which count in the indict- 
ment he will try the defendant, where there 
are different counts, charging offences of differ- 
ent grades, of the same class, and connected 
with the same transaction. 

[Cited iP U. S. v. Peterson, Case No. 16,- 

037.] 
[Cited in Buck v. State, 1 Ohio St. 66; Mills 

v. State. 52 Ind. 191; State v. Smalley, 50 

Vt. 741.] 

2. Offences are so varied in the different 
counts, as to agree with the evidence. 

3. And no injustice is done, as the court will 
always protect the rights of the defendant. 

4. A defendant convicted of an infamous of- 
fence, if not sentenced, is a competent witness. 

5. A witness is not obliged to answer a ques- 
tion which would show her or his character to 
be infamous. 

6. The character of a witness must be im- 
peached by general questions as to his truth. 

[Cited in Fletcher v. State, 49 Ind. 133.] 

7. On crossexamination of a witness, a ques- 
tion irrelevant to the matter in issue can not 
be asked, to impeach him. 

[Cited in Kent v. State, 42 Ohio, 433.] 

8. Nor can a witness be impeached by proving 
a statement different from the one sworn to, 
unless he has been examined as to his having 
made such statement. 

[Cited in Conrad v. Griffey, 16 How. (57 
U. S.) 47; The J. W. Everinan, Case No. 
7,591.] 

9. Leading questions not proper, except on 
crossexamination. 

[This was an indictment against Daniel J. 
Dickinson for larceny from the United States 
mail.] 

The Prosecuting Attorney, for the Govern- 
ment. 

Anthony & Swayne, for defendant. 

OPINION OP THE COURT. This was an 
indictment for stealing letters and packets 
from the mail of the United States. The in- 

* This sentence was not executed, the pris- 
oner having been pardoned by James Miller, 
the governor of Arkansas territory. 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



dictment contained nine counts, as follows: 
1. For stealing the mail; 2. Stealing letters 
and packets out of the mail; 3. Stealing the 
mail, and opening it, and taking therefrom 
certain bank notes; 4. Stealing from the mail 
three certain letters containing bank notes; 
5. For cutting the mailbag, with intent to 
steal, and take a letter therefrom; 6. For be- 
ing present, aiding and assisting Charles Bost- 
wick in stealing the mail; 7. For receiving 
certain bank notes, knowing them to have 
been stolen; S. For concealing certain bank 
notes, knowing them to have been stolen from 
the mail; 9. For aiding Bostwick in conceal- 
ing certain bank notes, knowing them to have 
been stolen from the mail. 

After the defendant had pleaded not guilty, 
and before the jury were called, the counsel 
for the defendant moved that the district at- 
torney be required to make an election, on 
which count in the indictment he will rely 
for a conviction of the defendant; and Eng- 
glish Crown Cases, 234, was cited in support 
of the motion. It was opposed by the dis- 
trict attorney. 

The principal ground on which an elec- 
tion by the prosecuting attorney is urged, is, 
that by including distinct offences in the 
same indictment, the defendant is restricted 
in his right of challenge. He may be willing 
to be tried by some of the jurors on some of 
the counts, but unwilling that they should 
pass upon others. It is clear that offences of 
a different class, and which require differ- 
ent punishments, as murder and larceny, can 
not be joined in the same indictment In the 
case of Young v. Rex, in error, 3 Term R. 
106, the court held that it was no objection 
in arrest of judgment, that the indictment 
contains several charges of the same nature 
in the different counts. The same principle 
was held in 2 Maule & S. 379. Lord Ken- 
yon remarked, the judgment on all the counts 
is precisely the same; a misdemeanor is char- 
ged in each. Most probably the charges 
were meant to meet the same facts; but, if It 
were not so, I think they might be joined in 
-the same indictment. In the case of Reg. 
v. Strange, 8 Car. & P. 172, it was held that 
the offences of stabbing and cutting, with 
intent to murder, and with intent to maim 
and disable, although the judgment differs, 
being capital on the first count, and not on 
the others, they would not require the prose- 
cutor to elect on which charge he will pro- 
ceed. 

It is no objection, in point of law, that an 
indictment charges prisoners, in one count, 
as principals in stealing, and, in another, as 
receivers; but, upon a case reserved, the 
judges were divided in opinion, whether the 
prosecutor should have been put to his elec- 
tion, and directed that both charges should 
not, for the future, be put in the same in- 
dictment. Rex v. Galloway, 1 Moody, Crown 
Cas. 234. And a rule was subsequently adopt- 
ed by the judges, that, in a case like the 
above, the prosecutor should be put to his 
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election. Rex v. Flower, 3 Car. & P. 413. 
But this being a rule of practice, merely, is 
not received as an authority. A count char- 
ging a person with being accessory before 
the fact, may be joined with a count char- 
ging him with being accessory after the fact, 
to the same felony; and the prosecutor can 
not be required to elect upon which he will 
proceed, as the party may be found guilty 
on both. Rex v. B?ackson, 8 Car. & P. 43. 
A receiver may be indicted as an accessory 
in one count, and for a substantive felony in 
another count; and although, in his discre- 
tion, the judge may put the prosecutor to his 
election, he will not do so whenever it is 
clear that there is only one offence, and the 
joinder of counts can not prejudice the de- 
fendant. Rex v. Austin, 7 Car. & P. 796; 
Rex v. Hartall, Id. 475; Rex v. Wheeler, Id. 
170. Although a prosecutor can not charge a 
defendant with different felonies, in different 
counts; yet he may charge the same felony in 
different ways, in several counts, in order 
to meet the facts of the case. Archb. Cr. PI. 
(Ed. 1840) 56. 

The first five counts in the indictment 
charge, substantially, the same offence, 
though taking a letter or packet which con- 
tains bank notes, as charged in the third and 
fourth counts, is punished by a higher pen- 
alty. In fact, the court can not but know 
that all the counts in the indictment relate 
to the same transaction, and that the varia- 
tion of the form in which the offence is char- 
ged, in the different counts, is done with a 
view to meet the evidence, and that they 
present only different grades of the same 
offence. ■ Should the jury convict the de- 
fendant under the, third or fourth counts, it 
would virtually cover all the other counts. 
There could be but one punishment. This- 
subject must depend, in a great degree, on 
the exercise of a sound discretion by the 
court. They will see that offences shall not 
be so joined, in the same indictment, as to 
deprive the defendant of any right which the 
law gives him. Experience shows the pro- 
priety, and, indeed, necessity of charging the- 
offence in different ways, so as to meet the 
proof; and within the knowledge of the court, 
no injustice has been done, under this prac- 
tice, to defendants. And we think, that in a 
case like the present, great injustice would 
be done to the public, by compelling the 
prosecuting attorney to make an election. 
The motion is, therefore, overruled. 

The jury being sworn, in the course of the 
examination of the witnesses, Bostwick, who 
was the driver of the mail stage at the time 
the mail is charged to have been robbed, and 
who, having been indicted for the same at 
the present term, pleaded guilty, was offered 
as a witness by the prosecuting attorney; 
and the court held that sentence not having 
been passed on him he was a competent wit- 
ness. That the circumstances under which 
he was offered, could be used to impeach his 
credit He was informed, however, by the 



court, that he was not bound to state any 
fact which would criminate himself. Eliza 
French was, also, called as a witness, and, 
-while under examination, was asked a ques- 
tion which, if answered one way, would show 
her character to be infamous; and the court 
informed her that she need not answer the 
question. Witnesses were afterwards called 
to impeach her character, and on a question 
being asked whether she was not a lewd 
woman, the court interposed, and said that 
the question must be restricted to her gen- 
eral character for veracity. See U. S. v. 
Vansiekle [Case No. 16,609], and the author- 
ities there cited. A question was then .asked 
a witness whether Eliza French had not stat- 
ed, in his hearing, certain facts, with the 
view of discrediting her evidence, by show- 
ing that such statement was materially dif- 
ferent from the facts sworn to by her. This 
was objected to, and the court sustained the 
objection, on the ground that as the witness, 
when under examination, had not been ques- 
tioned as to such statement, it could not be 
proved to discredit her. That to lay the foun- 
dation for such evidence, Eliza French must 
have been asked, when under examination, 
whether she made such statement. M'Kin- 
ney v. Neil [Id. 8,865]; 1 Phil. Ev. (Ed. 1839) 
293; 2 Brod. & B. 286, 315. Eliza French 
was again called, without objection, and the 
question was asked her whether she had 
made a certain statement, repeating the sub- 
stance of it, to an individual, naming him, 
which she answered in the negative. After 
this the impeaching evidence was heard. And 
certain questions were asked of her, by the 
defendants* counsel, in regard to certain mat- 
ters which, though they had a remote rela- 
tion to the subject matter of inquiry, had no 
direct relevancy, with the view of contra- 
dicting her answers, to discredit her. This 
was objected to, and the court sustained the 
objection. 

Such questions must be relevant to the 
matter in issue. Spenceley v. De Willott, 7 
East, 110. If the answer were given on a 
collateral matter, no contradictory evidence 
could be heard. Harris v. Tippett, 2 Camp. 
638; 1 Blackf. 86; Ellmaker v. Buckley, 16 
Serg. & R. 77. This question came distinctly 
before the supreme court, at the last term, in 
the case of Philadelphia & T. R. Co. v. Stimp- 
son, 14 Pet. [39 TJ. S.] 461, in which the court 
said, "that a party has no right to erossex- 
amine any witness except as to facts and cir- 
cumstances connected with the matters stated 
in his direct examination." A witness may 
be examined as to expressions or acts con- 
ducing to show a bias for or against either of 
the parties. Under this rule it might be prop- 
er to ask the witness, whether he did not pre- 
vent, or endeavor to prevent, the attendance 
of a witness, and whether he did not' threaten 
to be revenged of one of the parties. This 
has no direct relevancy to the matters in is- 
sue, but it affects the credit of the witness, 
and, therefore, is admissible. 
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In the course of the examination an inquiry 
was submitted to the court, as to the form of 
a question to be propounded to a -witness in 
chief. The court said it was extremely diffi- 
cult, if not impracticable, to adopt any form 
which would be proper in all cases. The rule 
is, that a question shall not be so propounded 
to a witness as to indicate the answer desir- 
ed. The form laid down in some of the 
books, "do you or do you not known," &c., is 
a leading question, and may be so emphasized 
as to indicate, in the strongest terms, the de- 
sired answer. It is a matter of no great dif- 
ficulty, in every examination of a witness, 
by a general remark, to inform him on what 
points he is to be examined, and then to elicit 
his knowledge respecting them, by such ques- 
tions as do not lead to the answer desired. 
In the crossexamination leading questions are 
admissible on the ground that the witness, 
having been called by one party, may not be 
equally willing to disclose all he knows that 
shall be favorable to the other. And there 
may be circumstances, arising from the con- 
duct of a witness, which shall require lead- 
ing questions to be put to him, when exam- 
ined as a witness in chief. This matter must 
depend upon the judgment of the court. 

Except the above, no questions of law were 
raised in the course of the trial; and it is not 
deemed necessary to state the facts which 
were submitted to the jury. The verdict was, 
"Not guilty." 



UNITED STATES (DILLINGHAM v.). 
See Case No. 3,913. 
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UNITED STATES v. DISTILLED SPIR- 
ITS. 

[See Case No. 15,9G0.] 



Case No. 14,960. 

UNITED STATES v. DISTILLERS. 

[23 Int. Rev. Rec. 147.] 

District Court, S. D. New York. April Term, 
1877. 

Internal Revenue Law— Process for Vinegar 
Making— Production of Alcohol. 

[The owner of a vinegar manufactory is lia- 
ble under 15 SI. 125, if by the process used 
by him he obtains alcohol from his mash so 
that he is saved the expense of purchasing the al- 
cohol necessary for the making of vinegar.] 

[This was a proceeding to forfeit distillery 
at 390 Eleventh avenue, New York City.] 

Roger M. Sherman, Asst. TJ. S. Arty. 
Charles S. Spencer, for claimant. 

BLATCHFORD, District Judge (charging 
jury). There is a single question, and but a 
single question, according to my understand- 
ing of the Law as applicable to this case, for 
your consideration. This defendant was, ac- 



cording to the testimony, a maker of vinegar. 
His ultimate product was vinegar. There is 
no testimony to show that any distilled spir- 
its, as such, came out of his establishment, 
and the evidence to the contrary is about as 
strong as negative evidence can be. His es- 
tablishment according to the testimony was 
watched to see whether it was not used for 
making distilled spirits, but the officers nev- 
er found anything of the kind. So that it 
is quite clear that there was not any illicit 
action on the part of Mr. Jessen in producing 
spirits there, and taking it away out of the 
establishment, as spirits. He was a vine- 
gar maker. Several statutes have been 
passed on the subject, which have been read 
and commented upon, and in 1868, in conse- 
quence of various decisions of the court, the 
law was passed, which is embodied now in 
the Revised Statutes [15 St. 125]. The sub- 
stance of the law, as I understand it, is 
that a person may make a mash out of 
molasses, and water, and yeast, and just 
such a mash as a distiller would make, if 
he were going to make distilled spirits or 
rum, and such person may lawfully make 
this mash to be used exclusively to make 
vinegar, but he must not apply to that mash 
a process of distillation which, by the use of 
a still, or of a vessel equivalent to a still, 
will give him substantially in his vinegar 
the product of this mash, in the shape of 
alcohol, just as if, at the point where the 
product of such still enters into the mixture, 
he had put in alcohol from the outside, in- 
stead of having that alcohol as the result of 
the process he uses. That is the law. It 
is for you to say, on the evidence, whether 
you believe that the defendant, by his pro- 
cess substantially introduced spirits into his- 
mixture, and had the spirits there for subse- 
quent oxydation to make vinegar. We know 
that vinegar is the result of the oxydation 
of spirituous substances, which are oxydized 
by exposure to air, In the process of mak- 
ing vinegar in large quantities, shavings and 
charcoal, and other substances are used, 
which will make an extensive surface for 
exposure of the alcohol to the air, and pro- 
mote rapid oxydation. If Mr. Jessen, by 
this process of his. got some alcohol out of 
his mash, by the use of his boiler, and was 
thus saved some expense of purchasing al- 
cohol outside, he is liable in this case, other- 
wise he is not. The government must make 
out its case by a fair preponderance of evi- 
dence. This substantially covers all the 
questions in this case In so far as what I 
have said does not concur with the requests 
on the part of the government, I must be 
considered as declining to charge in accord- 
ance with those requests. You will under- 
stand, gentlemen, that the testimony of Mr. 
Jessen is, that after his product entered the 
receiver in his basement, it was pumped up- 
stairs, and alcohol was added and it was 
put through generators. But the point is 
whether he got into his mixture any alco- 
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hoi, which was a substitute for other alco- 
hol, which he would otherwise have been 
obliged to buy to put into it. 

A Juror. Can we use our technical knowl- 
edge? 

THE COURT. Xou must go according to 
the evidence. 

The jury could not agree upon a verdict, and 
were consequently discharged, ten being for for- 
feiture, and two against. 

With the intimation of the court, on a motion 
for a retrial, that the process adopted was clearly 
illegal, the motion was granted. The agreement 
was tendered by the claimant, that the appa- 
ratus used hy him should be at once torn down 
by him in the presence of a deputy collector, and 
a certificate being furnished by the deputy col- 
lector of its destruction, the government agreed 
not to press the motion. 



Case K"o. 14,961. 

UNITED STATES v. DISTILLERY AT 
PETERSBURG. 

[1 Hughes, 533; i 22 Int. Rev. Rec. 195; ' 8 
Chi. Leg. News, 314.] 

Circuit Court, E. D. Virginia. 1876. 

Internal Revenue — Distiller's Books — For 

What Purpose Kept— Seizure of 

Books — Evidence. 

1. The books of a distiller, kept in accord- 
ance with sections 3303 and 3304 of the Re- 
vised Statutes of the United States, are quasi 
records, false entries in which, or an omission 
to make such entries as the law requires in 
which, or a refusal to produce which, on prop- 
er demand, will subject the distillery to for- 
feiture. 

2. The seizure of such books by a collector of 
internal revenue upon an order of one of the 
executive departments of the government, given 
in the legitimate exercise of its duties, is not a 
"judicial proceeding" in the contemplation of 
section 860 of the Revised Statutes, such as de- 
prives the government of the right to use them 
as evidence in the trial of a libel for forfeiture 
filed against such a distillery. 

The facts of the case of the United States 
against a distillery [owned by M. & E. My- 
ers] at Petersburg were as follows: Sec- 
tion 3303 of the Revised Statutes provides 
that every distillery shall, from day to day, 
make, or cause to be made, in a book or 
books to be kept by him in such form as the 
commissioner of internal revenue may pre- 
scribe, certain specified entries recording in 
detail his transactions at the distillery. Sec- 
tion 3304 then provides that these books 
"shall always be kept at the distillery, and 
be always open to the inspection of every 
revenue officer, * * * and whenever re- 
quired shall be produced for the inspection 
of any revenue officei." 

On the 1st day of November, 1875, the col- 
lector of internal revenue foi the Second col- 
lection district of Virginia, acting under spe- 
cial authority for that purpose from the com- 
missioner of internal revenue, seized the 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



distillery, which is the subject-matter of this 
action, for a violation of section 3257 of the 
Revised Statutes, and with it took posses- 
sion of the books kept upon the premises 
pursuant to the requirements of section 3303. 
At the trial of this su*t in the district court, 
the United States, to maintain the issue on 
their part, offered these books in evidence, 
but the claimants objected to their admissi- 
bility, upon the ground that they had been 
obtained from the distillers by means of a 
judicial proceeding. This objection was bas- 
ed upon section 860 of the Revised . Statutes 
which is as follows: "No pleading of a par- 
ty, nor any discovery or evidence obtained 
from any party or witness by means of a ju- 
dicial proceeding in this or any foreign coun- 
try, shall be given in evidence, or in any 
manner used against him, or his property or 
estate, in any court of the United States in 
any criminal proceeding, or for the enforce- 
ment of any penalty or forfeiture; provid- 
ed, that this section shall not exempt any 
party or witness from prosecution and pun- 
ishment for perjury committed in discovering 
or testifying as aforesaid." The district 
court sustained the objection and excluded 
the evidence. To this ruling the United 
States excepted in due form upon the record, 
and the question presented for consideration 
stands upon that exception. 

WAITE, Circuit Justice. The books of a 
distiller, kept in obedience to the require- 
ments of the statute, are, so tc speak, quasi 
records. They are intended for use as much 
by the government as the distiller. They 
constitute part of the machinery which the 
law has provided for the enforcement of the 
revenue laws. Their object is to furnish the 
government with evidence of the daily busi- 
ness of the distillery, and with the means of 
detecting frauds. They are to be preserved 
two years for that purpose, and are to be 
produced for the inspection of the proper 
government officials whenever demanded. 
They are, in a sense, part of the distillery it- 
self, and as much subject to inspection and 
use for the purpose of securing the payment 
of the revenue as the building or any part 
of the fixtures or apparatus. False entries 
therein, or an omissio.1 to mate such entries 
as the law requires, or a refusal to produce 
them upon proper demand, will subject the 
distillery to forfeiture The possession of the 
books in this ease was not obtained by means 
of any judicial proceeding. The seizure was 
not by virtue of any warrant issued by a 
court or judicial officer, but upon an order 
of the executive departments of the govern- 
ment, made in the legitimate exercise of its 
powers for the enforcement of the laws. The 
books were taken because fouod on the prem- 
ises in the place where the law required they 
should be kept for the purposes of evidence, 
to be consulted and considered by~the gov- 
ernment. They were no more excluded by 
this statute from use as evidence, on account 
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of the manner in which they were obtained, 
than were the tubs ci other apparatus seized 
at the same time. 

This case is entirely different from that of 
U. S. v. Hughes [Case No. 15,419], decided 
by Judge Blatchford, in the Southern dis- 
trict of New York There the warrant of 
seizure was issued b> a judge and made re- 
turnable to the court (14 St. 547, § 2). The 
evidence obtained consisted exclusively of 
private books and papers, which were in no 
sense whatever public. They were excluded 
because they had been obtained under a war- 
rant issued in a judicial proceeding by a 
judge to a marshal, returnable with the pa- 
pers, etc., to the judg<? for his judicial ac- 
tion. Here, as has been seen, the boo'~s were 
public books, kept for the purposes of evi- 
dence, and intended for iise as well by the 
government as the distiller The United 
States have the right to demand their pro- 
duction without judicial protest for all pur- 
poses connected with the revenue liabilities 
of the distillers or the distilleries. 

We think the district court erred in exclud- 
ing the testimony, and the judgment must 
for this reason be reversed. It is unneces- 
sary now to consider any other questions pre- 
sented by the record, as upon another trial, 
with additional evidence, the court may be 
able to find the facts more specifically and 
definitely than they appear in the present 
record. 

The case is remanded for a new trial. 

[For an action of debt against M. & E. My- 
ers, to recover $47,800, claimed for taxes due 
and unpaid, see Case No. 15,846.] 



Case No. 14,962. 

UNITED STATES v. DISTILLERY AT 
SPRING VALLEY. 

18 Ben. 473; i 22 Int Rev. Rec. 218.] 

District Court, S. D. New York. June, 1876. 

Internal Revenue — Forfeiture — Connivance 
of Storekeeper. 

The connivance of a government storekeeper 
in charge of a distillery, with the person who 
runs the distillery, will not have the effect to 
destroy the forfeiture of the property resulting 
from the acts of such person under the internal 
revenue acts of 1864, 1S66, 1868, and 1872 
(13 Stat. 240; 14 Stat. Ill; 15 Stat. 59, 132, 
134; 17 Stat. 240). 

A suit was brought by the United States to 
forfeit this property for alleged violation of 
the internal revenue acts, and, under the 
charge of the district court, the jury found a 
verdict against the government. The judgment 
was, however, reversed by the circuit court, 
on writ of error (see [Case No. 14,963]), and 
the case came before this court for a second 
trial, at which the claimant maintained, that, 
as it now appeared that the frauds upon the 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



revenue, charged to have been committed by 
the person who was running* the distillery, 
were commited with the connivance of the 
government storekeeper in charge of the distil- 
lery, the forfeiture of the property could not 
be enforced. 

R. M. Sherman, Asst. U. S. Dist. Atty. 
Geo. Ticknor Curtis, for claimant. 

BLATCHFORD, District Jtidge. If the de- 
cision of the circuit court in this case [Case 
No. 14,963] is a correct exposition of the law, 
I do not see how the connivance and complici- 
ty of the government storekeeper in the fraud 
committed hy the person who ran the distill- 
ery, can operate to destroy the forfeiture re- 
sulting from the acts of such person. The 
person who carried on the business of a dis- 
tiller with intent to defraud the United States 
of the tax on the spirits distilled by him, did 
not any the less carry on such business with 
such intent, because he did not commit his 
fraud secretly, but had for a participant in it 
the government storekeeper. I think, there- 
fore, there must be a decree for the United 
States, because I think the decision of the cir- 
cuit court in this case, above cited, covers, 
substantially, every question now presented. 
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UNITED STATES v. DISTILLERY AT 
SPRING VALLEY. 

[11 Blatchf. 255; i 18 Int. Rev. Rec. 59.] 

Circuit Court, S. D. New York. Aug. 12, 1873. 

Forfeiture— Ownership of PROPERTY — DISTIL- 
LING AFTER NOTICE OF SUSPENSION— FORFEI- 
TURE of Land— Complicity of Owner. 

1. The 48th section of the act of June 30, 
3S64 (13 Stat. 240), as amended by the 9th sec- 
tion of the act of July 13, 1866 (14 Stat. Ill), 
in providing for a forfeiture of "tools, imple- 
ments, instruments and personal property, is 
not limited to the property of the person having 
the fraudulent purpose mentioned in the section, 
or to property constituting part of the manufac- 
turing apparatus used in the business. 

[Cited in U. S. v. Sixteen Barrels of Distilled 
Spirits, Case No. 16,300.] 

2. The 22d section of the act of July 20, 1868 
(15 Stat. 134), as amended by the 12th section 
of the act of June 6, 1872 (17 Stat. 240), in 
providing that a distiller who carries on busi- 
ness after the time stated, in a notice of sus- 
pension, as the time of suspension, shall incur 
the* forfeitures provided for persons who carry 
on the business of a distiller without having giv- 
en the bond required by law, being the for- 
feitures mentioned in the 44th section of the 
same act (15 Stat. 142), as amended by the 
12th section of the said act of June 6, 1872, 
means, by the words "shall incur,'* "shall cause 
or bring on," and is not limited to a for- 
feiture only of the interest of such distiller in 
the things which are made the subject of the 
forfeitures. 

[Cited in U. S. v. Loeb, 14 Fed. 688.] 

3. The said 44th section, in providing for the 
forfeiture of the interest in the- land on which a 
distillery is situated, of every person who know- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ingly has suffered or permitted the business of 
a distiller to he there carried on, or who has con- 
nived at the same, does not require that he 
should have knowingly suffered or permitted it 
to he fraudulently carried on, or that he should 
have connived at such fraud. 
[Cited in Dobbins* Distillery v. U. S., 96 U. 
S. 404; Gregory v. U. S., Case No. 5,803; 
TJ. S. v. One Copper Still, Id. 15,928.] 

4. The 5th section of the act of March 31, 
18G8 (15 Stat. 59), in declaring that a distiller 
shall forfeit the distillery and distilling appa- 
ratus used by him, means, by the words * shall 
forfeit," "shall subject to forfeiture." 

5. The 19th section of the act of July 20, 
1868 (15 Stat. 132), in providing that "the dis- 
tillery," &c, shall be forfeited, forfeits the prop- 
erty, irrespective of the question of its owner- 
ship. 

6. In none of those sections is any proof re- 
quired of the actual complicity of the owner of 
the property to be forfeited, in the fraud or other 
thing which causes the forfeiture. 

[Cited in U. S. v. Two Horses, Case No. 16,- 
578.] 

[In error to the district court of the Unit- 
ed States for the Southern district of New 
York., 

[This was a suit by the United States to 
forfeit the distillery at Spring Valley, New 
York, for violation of the internal revenue 
acts. In the district court there was a ver- 
dict for the claimant. Case unreported. 
The plaintiff then brought error.] 

Thomas Simons, Asst. U. S. Dist. Atty. 

George T. Curtis, for claimant. 



WOODRUFF, Circuit Judge. The distil- 
lery at Spring Valley, in Rockland county, 
New York, with the land on which it stands, 
and certain land used for ingress to and 
egress from the same, and, also, the stills 
and other apparatus, tools, implements, and 
instruments used, fit and intended for use, 
in the distillation of spirits, were, together 
with certain distilled spirits and raw mate- 
rials for distillation, seized, on the 22d of 
January, 1873, for alleged violations of the 
internal revenue laws relating to distillers, 
distillation, and the taxes, &c, imposed there- 
on. Upon such seizure, the information^ in 
behalf of the United States, in this cause, 
was filed in the district court, and condemna- 
tion of the property prayed for, as forfeited 
by reason of such violations. Elijah Brown 
only appeared herein as claimant, se'tting 
up his ownership of the distillery, and its 
fixtures, and the real estate seized, in fee, 
and the ownership of the tools, implements, 
apparatus and instruments, (other than fix- 
tures,) provided for, used, and intended for 
use,*in distilling upon the premises, but mak- 
ing no claim to the distilled spirits, or to the 
raw materials seized. It is unnecessary to 
state the pleadings more fully, since no ques- 
tion is made, on the argument herein, that 
the pleadings are not sufficient for all the 
purposes of proof, or of the argument of the 
questions raised on the trial. The revenue 
laws alleged to have been violated, and to 
which the several counts in the information 
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relate, are, section 48 of the act of June 30, 
1864 (13 Stat. 240), as amended by the 9th 
section of the act of July 13, 1866 (14 Stat. 
Ill), section 22 of the act of July 20, 186S 
(15 Stat. 134), as amended by the 12th sec- 
tion of the act of June 6, 1872 (17 Stat. 240), 
section 44 of the last named act (15 Stat. 142), 
as amended by the 12th section of the said 
act of June 6, 1872, section 5 of the act of 
March 31, 1868 (Id. 59), and section 19 of the 
said act of July 20, 1868 (Id. 132), the provi- 
sions of which, so far as material to the 
questions discussed, will be hereinafter stat- 
ed. 

Evidence was given showing that, on, and 
for more than three years prior to, the day 
of the said seizure, the claimant, Elijah 
Brown, was the owner in fee of the distillery 
and fixtures and real estate seized, and 
claimed by him herein, and the owner of the 
movable tools, implements and instruments 
used and fit, and intended to be used, for 
distillation, seized on the premises, and also 
claimed by him as aforesaid. Evidence was 
also given, tending to show, that, on the 3d 
of November, 1870, an indenture of lease of 
the said lot or tract of land on which the 
distillery is situate, with the distillery build- 
ings thereon, and the machinery and fixtures 
in said buildings, was executed and deliv- 
ered by the said claimant to the copartner- 
ship firm of M. Newman & Company, (which 
consisted of Marcus Newman, Simon Kahn- 
weiler and the said claimant, Elijah Brown,) 
to carry on the business of a distiller there- 
with, for five years from the 12th of October, 
1870, at a rent therefor in money, manure 
and distillery slops, as particularly men- 
tioned; that, on the same 3d of November, 

1870, the said Brown, the claimant, executed 
his consent, in form as required by the 8th 
section of the act of July 20, 1868 (15 Stat 
128),'reciting the execution of the said lease, 
and, among other things, containing as fol- 
lows: "I do hereby consent that the leasehold 
premises aforesaid may be used for the pur- 
pose of distilling spirits, subject to the provi- 
sions of law, and I stipulate and agree that 
the lien of the United States for taxes and 
penalties shall have priority to my reversion- 
ary interest, and that, in case of the forfei- 
ture of the distillery premises, or any part 
thereof, the title of the same shall vest in 
the United States, discharged from my claim 
as such reversioner and owner;" that the 
said firm of M. Newman & Company never 
did any business under their said copartner- 
ship, but, on or about the 27th of September, 

1871, the interest of the said M. Newman & 
Company was transferred by th,e said claim- 
ant, Brown, to Marcus Newman; that, on the 
said 27th of September, 1871, the said claim- 
ant, Brown, entered into and executed an 
agreement with the said Marcus Newman, 
with covenants relating to the conditions up- 
on which the said Newman should cany on 
the business of a distiller at the said distil- 
lery and premises of the said Brown, during 
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the residue of the said leasehold term and an 
extension of such term, if desired, and that 
said Newman should have the privilege of 
procuring a railroad to he huilt, and have a 
right of way across the said Brown's land to 
his said distillery; and that thereafter, and 
to the date of the said seizure, the said 
Newman carried on the business of a distil- 
ler at said distillery and premises under the 
said agreement, and carried it on there with 
the knowledge of the said Brown that it was 
carried on there, an., with the permission 
and sufferance of the said Brown to the car- 
rying it on there, and that such railroad was 
constructed and used as a way over or across 
the land of the said Brown, for the purpose 
of ingress and egress to and from the said dis- 
tillery, such land so used as a way being 
the same seized as such way and claimed 
herein by the said Brown, and was so used 
by the said Newman with the like knowl- 
edge and permission of the said Brown. It 
was also proved, that all of the property 
claimed by the said Brown, other than the 
lot of land and distillery buildings thereon, 
and the land used for ingress and egress as 
aforesaid, was property found in the dis- 
tillery buildings, some part thereof attached 
thereto by screws, bolts, cleets and other 
fastenings, and the residue thereof not at- 
tached thereto by screws, bolts or other fas- 
tenings, but the whole thereof belonged to 
the claimant, Brown, and was part of the 
manufacturing apparatus used in the busi- 
ness of distilling, supplied by the claimant, 
Brown, at his own expense; and that the 
said Marcus Newman filed the distiller's no- 
tice and the usual distiller's bond, duly ap- 
proved, and other papers required by law, 
and carried on said business, as respects the 
officers of the revenue, solely in his' own 
name. Evidence was also given tending to 
prove violations of the said several sections 
of the internal revenue laws, and frauds 
meutioned therein, during the period of about 
thirteen months prior to the seizure, at the 
said distillery, and other evidence was of- 
fered having a like tendency, which, in har- 
mony with the ruling of the judge presiding 
at the trial in the district court, on the prin- 
cipal question of law, was rejected; but no 
evidence was given tending to show that the 
claimant, Brown, had any knowledge of such 
frauds or violations of law, or of the inten- 
tion of the said Newman, or the persons con- 
ducting or superintending such business, to 
commit such violations of such frauds, or 
that he consented to or connived at any fraud 
or violation of the law in the conduct of the 
business, or / otherwise in relation thereto, 
or to the spirits distilled at the distillery or 
found therein. 

It seems to me unnecessary to give, in any 
further detail, the state of the evidence re- 
ceived, the exceptions to the exclusion of the 
evidence which was rejected, the numerous 
requests for specific instructions to the jury 
which were refused, or the details of the 



charge which were given and excepted to. 
A few extracts from the charge will show 
the principles which governed the conduct 
of the trial, and which entered into the va- 
rious other rulings, and the detailed or spe- 
cific instructions to the jury, and these will 
exhibit the main and controlling question 
argued in this court. 

The judge charged, that, under the 48th sec- 
tion of the act of June 30th, 1S64, no prop- 
erty, other than personal property, could be 
forfeited; and, second, that all of the ma- 
chinery and apparatus and other things 
found in the distillery buildings, and on the 
distillery premises, used for and in connec- 
tion with the business of distilling there 
carried on, and permanently connected with 
the soil, or with anything attached to the 
soil, were part of the land, and so not forfeit- 
able under said section; and, third, that all 
movable articles or implements, found in the 
distillery or on the premises, if constituting 
part of the manufacturing apparatus used in 
the business of distilling, and if supplied by 
the claimant, at his own expense, as part 
of the distillery premises, were part of the 
land, and so not forfeitable, by reason of 
the charges of the information under said 
section. The judge further charged, that 
none of the property claimed and owned by 
Elijah Brown could be forfeited under sec- 
tion 22 of the act of July 20th r 1868, by rea- 
son of any violation, by said Newman, of the 
provisions of said section, proven as char- 
ged in the information, because no property 
is declared by said section to be forfeitable, 
except property of the distiller; that the dis- 
tillery and distilling apparatus claimed and 
owned by the said Elijah Brown could not 
be forfeited under the 5th section of the act 
of March 31st, 1S68, although used by said 
Newman, in carrying on the business of a 
distiller, in defrauding the United States of 
the tax on the spirits distilled by him, be- 
cause no property is declared by said sec- 
tion to be forfeitable, except the property of 
the distiller; and that, under the 44th and 
19th sections of the said act of July 20th, 
1868, the articles or implements above de- 
scribed, whether permanently connected 
with the soil, or movable articles or imple- 
ments constituting part of the manufacturing 
apparatus used in the business of distilling, 
and supplied by the claimant at his own 
expense, as part of the distillery premises, 
were part of the land, and not personal prop- 
erty, within the meaning of those sections. 
The judge further charged, that, in order to 
forfeit any real estate described in the infor- 
mation, and claimed by said Elijah Brown, 
under any provision of the internal revenue 
laws, involved in the present action, by which 
real estate is, under any circumstances, made 
forfeitable, the jury must be satisfied that 
the claimant had guilty knowledge of, and 
was in complicity with or connived at, the 
fraudulent or unlawful acts or omissions and 
intents of the said Newman. 
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By these or other specific directions the 
jury were instructed, that, under the oth 
section of the act of March 31st, 1SG8, and 
the 22d section of the act of July 20th, 1868, 
no property of the claimant could he forfeit- 
ed; that the tools, implements, and instru-. 
raents, used in the work of distilling, owned 
by the claimant, and furnished at his own ex- 
pense therefor, as a part of the distillery 
premises, were to be regarded as real es- 
tate, under the 43th, 44th, and 19th sections 
aforesaid, and could not he forfeited under 
the 48th section; that the real estate, thus 
including such tools, implements, and instru- 
ments, and including the way owned by the 
claimant, used for the purposes of ingress 
and egress to and from the distillery, could 
not be forfeited, unless the jury should find 
that Newman was guilty of the fraudulent 
acts, omissions, and intents mentioned in 
the aforesaid 48th, 44th, and 19th sections*, 
charged in the information, and should also 
find that the claimant, with guilty knowl- 
edge of, and complicity in, the fraudulent 
acts and intents of Newman, suffered or 
permitted the business to be carried on by 
said Newman with such fraudulent intent, 
or connived at the carrying on of the same 
by Newman, with such intent; and, as to 
false entries in books, or entries omitted, 
that the claimant knowingly suffered or per- 
mitted said Newman, or some other person, 
to make those false and fraudulent entries 
or omissions, or connived at the same. 

This abbreviation of the charge seems to 
me to exhibit all that is material to an un- 
derstanding of the questions hereinafter con- 
sidered. These instructions were, of course, 
under a proviso, that the jury should also 
find, as does not appear to have b*een denied 
or doubted, that Marcus Newman held the 
said distillery premises under a lease from 
the claimant, as lessor and owner in fee 
thereof, and that the claimant did not par- 
ticipate in any way in the profits of the dis- 
tillery, and selling of the liquors manufac- 
tured by Newman, but leserved and re- 
ceived money, distillery slops, and manure, 
as rent for the occupation and use of the 
distillery premises. 

Although several questions apparently arise 
out of these instructions, and some others 
out of the rejection of evidence, all would 
seem to be substantially answered by an an- 
swer to the principal inquiry, whether the 
owner and lessor of a distillery can be de- 
prived of his property without proof of some 
guilty participation in, or connivance at, the 
fraudulent or unlawful acts claimed to be 
causes of forfeiture. This question was, on 
the trial in the district court, answered by 
the judge in the negative, by what was terse- 
*ly stated by the coursel for the claimant, on 
the argument herein, to be the substance of 
the charge to the jury, namely, that, where 
property is leased, the fee cannot be for- 
feited unless the owner knowingly permits 
it to be used fraudulently, or connives at I 



such fraudulent use. The correctness of this 
is insisted upon, first, as being in accordance 
with the proper construction of the several 
sections of the internal revenue acts upon 
which the information proceeds; and, sec- 
ond, because the contrary would make the 
lawdeclaring such forfeiture unconstitutional. 

To determine the true construction of the 
several sections counted upon, their lan- 
guage, the intent apparent therein, and the 
general scope and design of the legislature, 
manifest when other provisions of the acts 
are also brought into view, may all be use- 
ful; and it will be convenient to state the 
substance of the sections to be construed, in 
the order in which they are eounted upon. 

The 48th section of the act of June 30th, 
1864, as amended in 1866, declares, that "all 
goods, wares, merchandise, articles or ob- 
jects, on which taxes are imposed by the pro- 
visions of law, which shall be found in the 
possession or custody, or within the control, 
of any person or persons, for the purpose of 
being sold or removed by such person or per- 
sons in fraud of the internal revenue laws, 
or with design to avoid payment of said tax- 
es, may be seized * * * and the same 
shall be forfeited to the United States; and, 
also, all raw materials found in the' posses- 
sion of any person or persons intending to 
manufacture the same into articles of a kind 
subject to tax, for the purpose of fraudulent- 
ly selling such manufactured articles, or with 
design to evade the payment of said tax; 
and, also, all tools, implements, instruments 
and personal property whatsoever, in the 
place or building, or within any yard or en- 
closure, where such articles, or such raw 
materials shall be found, may also be seized 
by any collector or deputy collector as afore- 
said, and the same shall be forfeited as 
aforesaid." In view of the rulings had upon 
the trial, two observations upon this section 
are immediately pertinent— First, there is no 
word nor phrase therein that describes the 
tools, implements, instruments and personal 
property whatsoever, as owned by the per- 
son or persons having the fraudulent purpose. 
"All tools, implements, instruments and per- 
sonal property whatsoever, in the place," 
&c., literally excludes any inquiry into the 
ownership or title; and, second, no distinc- 
tion, is made between tools, implements and 
instruments constituting part of the manu- 
facturing apparatus used in the business, 
and other tools, implements and instruments 
there for some other purpose. Possibly, un- 
der this section, fixtures may not be deemed 
included in the words "tools, implements and 
instruments," which are more apt to describe 
articles movable and not attached to the free- 
hold. But, if neither fixtures nor movable 
articles used in the conduct or carrying on 
of a manufacturing business are meant, it is 
obvious, that, in general, the terms, "all tools, 
implements and instruments," would have 
no operation, for such tools, &c., are not 
usually found in a manufactory, intended for 
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use elsewhere; and, on the contrary, where, 
in speaking of an intent to manufacture raw 
materials into articles subject to tax, con- 
gress provided for the forfeiture of "all tools, 
implements and instruments * * * in the 
place," there would seem to he a presump- 
tion that the tools, implements and instru- 
ments provided for, and to he used in, such 
manufacture, were prominently in view. 

The 22d section of the act of July 20th, 
186S, as amended by the act of 1872, after 
providing that any distiller desiring to sus- 
pend work in his distillery may give notice 
in writing, stating when he will suspend, and 
that no distiller, after having given such no- 
tice, shall, after the time stated therein, carry 
on the business of a distiller on said premises, 
until he shall have given another notice in 
writing, stating the time when he will re- 
sume work, declares, that "any distiller, after 
the time fixed in said notice declaring his in- 
tention to suspend work, who shall carry on 
the business of a distiller on said premises, 
or shall have mash, wort or beer in his dis- 
tillery, or on any premises connected there- 
with, or who shall have in his possession, or 
under his control, any mash, wort or beer, 
with intent to distil the same on said prem- 
ises, shall incur the forfeitures and be subject 
to the same punishment as provided for per- 
sons who carry on the business of a distiller 
without having given the bond required by 
law." The forfeitures here referred to are de- 
clared in the 44th section of the same act, to 
be hereafter stated. The doubt, however, of 
the meaning of this 22d section, if any, arises 
mainly from the use of the word "incur." 
The 44th section employs other language. It 
declares that certain specified things- "shall be 
forfeited." Now, under the 22d section, does 
the language, "shall incur the forfeitures," 
mean, shall bring into operative effect the 
forfeitures denounced in the 44th section, or 
does it mean that he shall forfeit his interest 
in the things so mentioned in the 44th section? 
When a distiller incurs a forfeiture, it would 
seem, that, literally, he subjects himself to 
it, and not that he brings it on another; but 
in connection with the 44th section, it may 
well mean, that the acts described in the 22d 
section shall have the same operation and 
effect, in respect of forfeiture, as those which 
produce forfeitures under the 44th section; 
in other words, the forfeitures shall be the 
same in each case— he shall thereby cause, or 
bring on, the forfeitures. &c. The considera- 
tion of the general scheme and purpose of the 
law will bear significantly upon this. 

This 44th section of the same act declares, 
that "any person * * * who shall carry on 
the business of a distiller, without having 
given bond as required by law, or who shall 
engage in or carry on the business of a dis-** 
tiller, with intent to defraud the United 
States of the tax on the spirits distilled by 
him, or any part thereof, shall, for every such 
offence, be fined * * * and imprisoned 
* * *. And all distilled spirits or wines, 



and all stills or other apparatus, fit or intend- 
ed to be used for the distillation * * * 
of spirits, * '* * owned by such person, 
wherever found, and all distilled spirits or 
wines and personal property found in the dis- 
tillery, * * * or in any building, room, 
yard, or enclosure connected therewith, and 
used with or constituting a part of the prem- 
ises, and all the right, title, and interest of 
such person in the lot or tract of land on 
which such distillery is situated, and all right, 
title, and interest therein of every person who 
knowingly has suffered or permitted the busi- 
ness of a distiller to be there carried on, or 
who has connived at the same, and all per- 
sonal property owned by, or in the posses- 
sion of, any person who has permitted or suf- 
fered any building, yard, or enclosure, or any 
part thereof, to be used for the purposes of 
ingress or egress to or from such distillery, 
which shall be found in any such building, 
yard, or enclosure, and all the right, title, and 
interest of every person in any premises used 
for ingress or egress to or from such distillery, 
who has knowingly suffered or permitted 
such premises* to be used for such ingress or 
egress, shall be forfeited to the United 
States." In this section congress seem to 
have anticipated a possible discussion, wheth- 
er it was intended to forfeit property found 
upon the premises or used for the purposes of 
distillation, not belonging to the distiller, and 
to have purposely been so explicit as to pre- 
clude inquiry into mere questions of title, 
and, at the same time, in respect to the 
real estate, to protect one whose land under- 
lease or out of possession, may, without his 
knowledge or consent, or, perhaps, even 
against his «will, when he has no power to pre- 
vent, be used in or for the purposes of a dis- 
tillery. Thus, the forfeiture is, first, of spir- 
its, wines, stills and other apparatus owned 
by the distiller, wherever found; secondly, of 
all distilled spirits, wines, and personal prop- 
erty found in the distillery, or in any build- 
ing, &c, connected therewith, and used with 
or constituting a part of the premises. This 
second forfeiture is declared irrespective of 
ownership. It plainly includes property not 
owned by the distiller. All spirits, wines, 
stills and other apparatus owned by the dis- 
tiller had already been declared forfeited, 
whether found on the distillery premises or 
not. It would have been meaningless to de- 
clare again, second, that the same should be 
forfeited when found there. Spirits, &c, 
owned by the distiller, are brought into dis- 
tinct contrast with the other spirits, &c, 
named. The latter are only forfeited when 
found on the distillery premises; 'the former 
are forfeited wherever found. Owners of 
personal property may, in general, be pre- 
sumed to know where it is, to know for what 
purposes the place is used, and to be compe- 
tent to protect it. Indeed, when the practical 
conduct of the business of distilling is brought 
into view, the probability is, by no means, 
slight, that spirits and other personal prop- 
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erty found on the distillery premises have 
some connection with or relation to the very 
business carried on, as, e. g., the product 
thereof, the implements therefor, or instru- 
ments used in some manner in aid thereof, 
cattle, hogs, &c, fed therefrom, and the like, 
all of which tend'to its encouragement. The 
forfeiture is, third, of all the right, title, and 
interest of the distiller in the lot or tract of 
land on which such distillery is situated; and, 
fourth, all right, title, and interest of every 
person who knowingly has suffered or per- 
mitted the business of a distiller to be there 
carried on, or has connived at the same. 
Here, again, the distinction between the dis- 
tiller's property and the property of others 
is declared. Interests in real estate are va- 
rious, present, future, vested, and contingent. 
The title may be in one, the present lawful 
possession and control may be in another. 
The interest or title of no one ought to be, 
and by this section is not, exposed to forfei- 
ture, unless there is voluntary permission or 
sufferance that the premises be used for the 
business which was here regulated, or there 
was connivance at its use for that business. 
But, an owner using the premises as a dis- 
tillery himself, and an owner voluntarily per- 
mitting his premises to be used as a distillery, 
or conniving at such use, might, without great 
impropriety, be placed on the same footing. 
Their relation to a government legislating to 
suppress frauds in that very business is not 
very widely different At least, the govern- 
ment might cast upon such owners responsi- 
bility for the use of their own property; and 
that it was the intention of this law to do so 
will appear in the progress of the discussion. 
One word, however, seems to be called for, 
in this place, relative to the terms, "has con- 
nived at the same." It is argued, that this 
means, connived at the fraud or intent to de- 
fraud. Neither the terms used nor their con- 
1 uection warrant any such interpretation. The 
interest of one who permits the business of a 
distiller to be there carried on is forfeited. 
That language is entirely explicit; and, con- 
nived at "the same" means, connived at the 
carrying on of the business of a distiller there. 
There was reason for using the word. Some- 
times, express permission and knowledge 
could be proved; but, often, it might be dif- 
ficult to go further in proof than to show con- 
nivance at the carrying on of the business. 
When, next, the section declares the forfeiture 
of all personal property owned by, or in pos- 
session of, any person who has "permitted" 
or "suffered" any building, yard, or enclosure, 
or any part thereof, to be used for purposes of 
ingress or egress to or from such distillery, 
which shall befound in any such building, yard, 
or enclosure, and of all the right, title, and in- 
terest of every person in any premises used 
for ingress or egress to or from such distil- 
lery, who has knowingly suffered or permitted 
such premises to be used for such ingress or 
egress, nothing is said about connivance. It is 
enough that it provides for the knowing per- 



mission or suffrance of the use for, or in aid 
of, the business of distilling. The great facil- 
ity of concealing the business of distilling in 
rear buildings and in cellars, and in places 
only accessible through other buildings or 
passages through the property of others, and, 
particularly, in cities, no doubt makes this 
provision an important one. 

I pass to the next section counted upon, 
the 5th section of the act of March 31st, 
186S, which declares, that "every person en- 
gaged in carrying on the business of a dis- 
tiller, who shall defraud, or attempt to de- 
fraud, the United States of the tax on the 
spirits distilled by him, or any part there- 
of, shall forfeit the distillery and distilling 
apparatus used by him, and all raw ma- 
terials for the production of distilled spirits, 
found in the distillery and on the distillery 
premises." It is pertinent to observe here, 
that not a word is said touching the owner- 
ship of the subjects of forfeiture; that, 
whereas, elsewhere, stills and property own- 
ed by the distiller are mentioned as forfeit- 
ed, and the right, title, and interest of the 
distiller in the premises is spoken of, here 
it is the distillery and distilling apparatus 
used by him that are mentioned— not neces- 
sarily owned by him, but used by him— and 
all spirits and raw materials found on the 
premises. The criticism is, doubtless, pos- 
sible, that, by the terms, "shall forfeit," 
congress mean, that he, and he only, shall be 
subjected to loss; and that a person can 
only forfeit that which he has, or has a 
right to keep— his own. If this section de- 
clared the only forfeiture found in this sys- 
tem of laws, there would be some plausibil- 
ity in this verbal criticism; but, read as a 
part of a system, and, especially, in connec- 
tion with the other sections already advert- 
ed to, and with still others not involved in 
this case, a broader meaning must be given 
thereto. It means, that he, by his fraud, 
subjects to forfeiture the property mention- 
ed. 

The remaining section referred to in the 
information is the 19th section of the be- 
fore-named act of July 20th, 186S. It re- 
quires, that "every person making or distil- 
ling spirits, or owning any still, boiler, or 
other vessel used for the purpose of distil- 
ling spirits, or having such still, boiler, or 
other vessel so used under his superintend- 
ence, either as agent or owner, or using any 
such still, boiler, or other vessel, shall, from 
day to day, make, or cause to be made, true 
and exact entry, in a book or books to be 
kept by him," of various particulars touch- 
ing the kinds and quantities of materials 
used, and the procurement thereof, the fuel, 
water and ice purchased, &c, the grain used, 
and various other particulars tending to 
show, or enable the officers of the revenue 
to ascertain, the amount of tax, &c. It then 
requires the distiller to render an account, 
and that the distiller, or principal manager 
of the distillery, shall make oath to such re- 
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turn in a form prescribed, the book to be 
always kept at the distillery, and to be al- 
ways open to the inspection of any revenue 
officer, &c, and provides that, "if any false 
entry shall be made, or any entry shall be 
omitted therefrom, with intent to defraud, 
or to conceal from the revenue officers any 
fact or particular required to be stated or 
entered in either of said books, or to mislead 
in reference thereto, or if any distiller, as 
aforesaid, shall omit or refuse to provide ei- 
ther of said books, or shall cancel, obliterate, 
or destroy any part of either of such books, 
or any entry therein, with intent to defraud, 
or shall permit the same to be done, or such 
books, or either of them, be not produced 
when required by any revenue officer, the dis- 
tillery, distilling apparatus, and the lot or 
tract of land on which it stands, and all per- 
sonal property of every kind and description 
on said premises, used in the business there 
carried on, shall be forfeited to the United 
States." I place no especial stress upon the 
circumstance, that this section begins with 
the declaration that every person, whether 
making or distilling spirits, or owning a 
still, boiler, or other vessel used for the pur- 
pose of distilling, shall make, or cause to be 
made, the entries specified; and yet this is 
in harmony with the general design, else- 
where shown, to make the owner of ma- 
chinery and apparatus easily used for de- 
frauding the government, conveniently em- 
ployed in the perpetration of frauds, which 
the government was struggling, by the most 
careful, minute, and stringent precautions, to 
prevent, responsible, in a large degree, for 
the manner in which his own machinery 
and apparatus was used, whether by him- 
self, or by others to whom he should entrust 
it for use. The observations already made 
upon some of the other sections, and the 
terms in which specific things are declared 
forfeited, are pertinent to this section, both 
as to real and personal estate; and, in this 
place, I desire only to. add, that, if congress 
designed to declare such forfeiture, irre- 
spective of the question of ownership, and so 
as to exclude any inquiry into the title to 
the property, words more explicit and un- 
qualified could hardly have been employed.. 
The court cannot be controlled by the sup- 
posed or real harshness of these enactments. 
Considerations founded in the suggestion of 
hardship are for the legislature. If the law 
be valid, the courts cannot refuse to carry it 
into effect. If the law is explicit and clear, 
construction cannot be permitted to destroy 
its meaning. Nor is it the duty of courts 
to apologize for the law; and yet it seems 
obvious, that, in these laws, in relation to 
distillers, distilleries, and distilled spirits, 
there appears, in successive enactments, 
amendments, change and increase of penal- 
ties, punishments, and forfeitures, with 
greater minuteness and greater comprehen- 
siveness, from time to time, a violent strug- 
gle to restrain or regulate and control a busi- 



ness heavily taxed, in which there are ex- 
traordinary temptations to fraud, and more 
than usual facilities for its perpetration. If 
we now look to the purpose and intent of 
congress, manifested in the general scheme 
of the legislation on the subject, we shall 
find light and aid in the interpretation of 
the sections which have already been com- 
mented upon, and confirming what has been 
suggested as to each, with especial refer- 
ence to the question, whether congress in- 
tended that property should be forfeited, in 
any case, without proof of the* actual com- 
plicity of the owner in the alleged fraud. 
Not only so, the views already expressed are 
not only confirmed, but the other provisions 
of the law go very far to relieve the statutes 
from any apparent hardship or unreasonable- 
ness, in forfeiting the property of one for 
frauds committed by another. 

By the act of July 20, 1868 (15 Stat. 125), 
the subject of the taxation of distilled spir- 
its was very largely revised, and, by the 
first section, the intent to hold the owners of 
distilleries to some responsibility for the use 
which should be made of them, whether by 
themselves or others, is declared, by mak- 
ing every proprietor of a distillery, &c, and 
every person interested in the use thereof, 
jointly and severally liable for the taxes im- 
posed by law on the distilled spirits produced 
therefrom, and the tax is declared a first lien 
on the spirits distilled, the distillery used for 
distilling the same, the stills, vessels, fix- 
tures, and tools therein, and on the lot or 
tract of land whereon the said distillery is 
situated, together with any building there- 
on. Section 5 requires every person having 
in his possession, custody, or control, any 
still or distilling apparatus set up, to register 
the same, and declares that any still or dis- 
tillery apparatus not so registered, with -all 
personal property in the possession or con- 
trol of such person, and found in the build- 
ing, yard, or enclosure, shall be forfeited. 
Here it will be seen that the law takes hold 
of the property, whoever owns it, and makes 
it imperative that the owner shall see that 
the law is observed. 

In view of the lien contemplated, and of the 
forfeitures and penalties pronounced in the 
act, congress did not fail to see that there 
might be cases, in which prior valid liens 
might exist upon the property, in favor of per- 
sons who could not control its use, and whose 
interests ought not to be affected by the sole 
act of another, nor, also, to see that there 
might be many cases in which the legal pos- 
session might be in holders for a term of 
years, or having other temporary control, 
where the owners of the reversion, remainder 
or other future or contingent estate o*r inter- 
est had no lawful right to interfere with the 
present use of the property, nor that there 
might be cases in which the title, or some in- 
terest, was held by femes covert, minors or 
other persons under disability. It was, there- 
fore, determined not to permit the business of 



[25 Fed. Cas. page 861] 



(Case No. 14,963, U. S. v. DISTILLERY 



distilling to be carried on, unless, nor until, all 
impediments to the creation and enforcement 
of a contemplated lien, as well for penalties as 
taxes, and all impediments to the enforcement 
of forfeitures, were removed; and this was 
important to prevent any suggestion that the 
law violated the constitution, or its fundamen- 
tal principles, and, also, to hinder any allega- 
tion that property had been forfeited belong- 
ing to one who had not consented voluntarily 
to place it within the operation of, and make 
it expressly subject to, the law. Accordingly, 
by the 8th section, it is provided, that no bond 
of a distiller shall be approved, unless he is 
the owner in fee, unincumbered by any mort- 
gage, judgment or other lien, of the lot or' 
tract of land on which the distillery is situat- 
ed, or unless he files with the assessor, in con- 
nection with his notice of intention to com- 
mence the business, the written consent of the 
owner of the fee, and of any mortgagee, judg- 
ment creditor, or other person having a lien 
thereon, duly acknowledged, that the premises 
may be used for the purpose of distilling spir- 
its, subject to the provisions of law, and ex- 
pressly stipulating that the lien of the United 
States for taxes and penalties shall have prior- 
ity of such mortgage, judgment or other in- 
cumbrance, and that, in case of the forfeiture 
of the distillery premises, or any part thereof, 
the title of the same shall vest in the United 
States, discharged from any such mortgage, 
judgment or other incumbrance. What could 
possibly more distinctly exhibit the intent to 
look to the property for security, to hold the 
property to the fulfillment of all the require- 
ments of the law, to forfeit the property and 
all the title and interest of owner, lessee, and 
incumbrancers, whenever forfeiture was de- 
nounced? Without such intention, what use- 
ful purpose does this consent of an owner to 
the use of the premises as a distillery serve? 
Is it an idle form? It is suggested that it 
means consent of the owner to a forfeiture for 
any cause for which the property of an owner 
can lawfully be forfeited. Then it is a use- 
less paper. For such a cause the title and in- 
terest of an owner may be forfeited as well 
without as with his consent It was intended 
not merely to obviate cavil about the invasion 
of the rights of the innocent, inviolation of the 
alleged principle, that no man shall suffer for 
the offense of another, (which, we may be per- 
mitted to say, is, by no means, of universal 
application,) but it was intended to close the 
mouth of the owner in advance, and meet his 
claim by the exhibition of his voluntary con- 
sent that the use of his propertyf or a distillery 
shall be subject to the provisions of law, by 
his express stipulation, (given in advance, and 
as a consideration for the license granted,) 
that, in case of forfeiture, that is, of any for- 
feiture declared by law, the title shall vest in 
the United States. The act of the owner is 
voluntary. His stipulation is, in its nature, 
and, so far as any constitutional question is in- 
volved, his stipulation is, in effect, that the 
forfeitures shall have operation notwithstand- 



ing his ownership. The case is not so hard 
as many forfeitures under revenue laws en- 
forced in cases of smuggling and the like, 
against the means, instrument, vessel or ve- 
hicle by aid of which the law is violated. 
As in those cases, this law holds the rem, and 
treats it as guilty, and the owner here has, 
moreover, voluntarily stipulated, in advance, 
that it may be so held. 

The act then provides for the case of a dis- 
tillery erected prior to the passage of the act, 
and held for a term of years only. In such 
case, the tenant might not be able to procure 
the consent of the owner of the remainder or 
reversion. That he may not for that reason 
be deprived of the lawful use of his distillery, 
and may have due license to distil, the tenant 
is permitted to give bond for the full value 
of the property, to be enforced in case the dis- 
tillery, &c, should be forfeited, and so, where 
the fee, or a mortgage or other incumbrance, 
belongs to a feme covert, infant, a lunatic, or 
one who is disabled to give such consent, 
such bond may be given. Why all this, if it' 
is only the interest of the tenant which is, in 
any event, to be forfeited, for his violation of 
the law? The construction contended for 
makes this procurement of consent, and the 
giving of a bond in lieu thereof, an absurdity. 

Then follow various provisions prescribing 
penalties, declaring liens and the various for- 
feitures which have above been commented 
upon, and others." Section 37 is an illustra- 
tion of one forfeiture declared, in close anal- 
ogy to many which result from the breach of 
laws against smuggling. It forbids the re- 
moval of spirits after sunset and before sun- 
rise, and declares, that, in case of violation, 
the spirits, together with any vessel containing 
the same, and any "horse, cart, boat, or other 
conveyance used in the removal thereof, shall 
be forfeited to the United States; and section 
55, as amended by the 12th section of the said 
act of 1872, provides, that, where spirits which 
have been withdrawn and shipped for exporta- 
tion shall be intentionally relanded within the 
United States, the spirits, the vessel from 
which the same were relanded, and all boats,, 
vehicles, horses or other animals used in 
relanding and removing such spirits, shall 
be forfeited. No question of ownership is 
made. It is expected that the owner of prop- 
erty will see to the use made of it, at his peril. 
Other parts of the act might be referred to* 
and words might be largely multiplied upon 
the need of stringent provisions to protect the 
government from frauds and evasions of the 
law, and the slight restraint that would ex- 
ist when only a forfeiture of a holding at will, 
or at sufferance, or from month to month, or 
even from* year to year, was all that is to be 
apprehended. 

But, enough and more than enough has been 
said to express the opinion that the trial be- 
low proceeded upon an erroneous interpreta- 
tion of the law governing the rights of the 
parties. Under the views here expressed, it 
may not be of any materiality to discriminate 
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between fixtures and movable articles, tools, 
implements, and instruments used in the dis- 
tillery. It is probable that the instruction to 
the jury to treat the latter as real estate, for 
the purposes of the trial, grew out of the 
other instruction, that the property of the 
owner could not be forfeited unless the own- 
er was a party to the fraud, or in complicity 
with the distiller therein. Under the views 
expressed in this opinion, the question raised 
thereupon is, probably, not material. It is, 
however, proper to say, that, if a case be 
made in which tools, implements, instruments 
and personal property found on the premises 
are forfeited, I see no ground on which, by 
calling them real estate, or part of the dis- 
tillery apparatus, they can be withdrawn and 
saved. 

The judgment must be reversed, and a new 
trial ordered. 

[NOTE. Upon the second trial the above de- 
cision was substantially followed, and a decree 
entered for the United States. Case No. 14,- 
962.] 

Case No. 14,964. 

UNITED STATES v. DISTILLERY, ETC., 

OP J. C. MeCOY et al. 

[21 Int. Rev. Rec. 165.] 

District Court, D. Nebraska. May Term, 1869. 

Forfeiture — Bond to Answer — Title to For- 
feited Property— Mechanic's Lien. 

1. The title to property forfeited for wrong- 
ful and fraudulent acts passes by the operation 
of law to the United States at the moment of 
the commission of the acts causing the forfeiture, 
and the acceptance of a bond to answer a judg- 
ment against the claimants to the property for- 
feited does not reinvest the title in them. 

[Cited in Dobbins' Distillery v. U. S., 96 U. 
S. 402.] 

2. A modification of this rigid rule of law is 
allowed ir this case in favor of the mechanics' 
liens of those who furnished the material and 
machines by which the property has been built 
up and made more valuable, but without passing 
judgment as to their legal title, and solely on 
the plea "that no great injustice could result 
therefrom to the government, whilst a refusal to 
apply a part of the fund to the payment there- 
of might result in the greatest injustice." 

[This was a suit to forfeit the distillery and 
rectifying establishment of J. C. McCoy & Co. 
Judgment of forfeiture entered.] 

Strickland, Mason, Kennedy, and U. S. Atty. 
Neville, for the government. 

Redick, Woolworth, Doane & Kennedy, for 
creditors. 

G. W\ Ambrose, for the assignee in bank- 
ruptcy. 

General Estabrook, for Lamaster, claiming 
as informer. 

Mr. Kennedy, for Copeland, claiming as in- 
former. 

Judge Wakely, for Haynes and Brewer, 
sureties in the release bond. 

DUNDY, District Judge. Heard on appli- 
cation for distribution of finances in registry 
of court. This case is perhaps the most re- 



markable one ever brought in this court. It 
is peculiar in some, and of the first impor- 
tance in many, respects. The complicated 
questions arising during the several stages 
through which the cause has passed; the 
magnitude of the interests involved; the lapse 
of time since the institution of the suit; and 
the great number of eminent counsel en- 
gaged both for and against the government, 
all combine to give additional interest to the 
proceedings. For general convenience, a his- 
tory of the origin and progress of the litiga- 
tion growing out of the original seizure of the 
distillery and rectifying establishment seems 
necessary, as well as proper. The distillery 
and rectifying establishment was seized and 
closed up by a government officer, on the 22d 
day of December, 1868. On the 28th of the 
same month, the United States attorney filed 
an information on which the property was aft- 
erwards condemned, as forfeited to the Unit- 
ed States. This information charged the said 
McCoy and Co., with the commission of sev- 
eral criminal acts which led to the seizure 
of the property in question. These criminal 
acts are alleged to have been committed on 
the 13th day of October, 1868, and on other 
days subsequent thereto. The verdict of the 
jury sustains the truth of the allegations in 
the information. 

On the 14th day of January, 1869, the dis- 
tillery and rectifying establishment, together 
with a large amount of personal property, 
were released on bond given by McCoy and 
Co., claimants. On the 2nd day of Septem- 
ber, 1869, trial was had, and the verdict of the 
jury was for the government. A judgment 
of condemnation followed this verdict on the 
2nd day of September, 1869. On the 14th day 
of February, 1870, an order was made direct- 
ing the marshal to sell the distillery and recti- 
fying establishment and to bring the proceeds 
arising from the sale into court to abide its 
further order. The sale was duly made by 
the marshal and the proceeds, amounting to 
the sum of $14,900.00, brought into court to 
be applied as the court might further direct. 
This sale was confirmed by the court and a 
deed made to the purchaser by the marshal. 
On the 30th of April, 1869, and during the 
progress of the cause, proceedings in bank- 
ruptcy were instituted against McCoy and 
Co., which eventually resulted in their being 
adjudicated bankrupts. Shortly before, and 
soon after this several suits were commenced 
in the state court against McCoy and Co., in 
most of which judgments were rendered by 
default for the whole amount claimed to be 
due. The several judgment creditors claimed 
to have liens on the property sold, and now 
apply for the money realized on the sale of 
the same. The judgment of Winehagen and 
Hanbostle was rendered on the 29th day of 
April, 186S, for the sum of $8,375. Judgment 
of I. B. Fleming was obtained on the 14th 
day of October, 1868, for $1,527. Judgment 
of Hastings, Ledyard and Co., on the 16th day 
of October, 1868, for $2,66S.38. Judgment 
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of Hoagland, based on a mechanic's lien, was 
obtained on the 29th day of June, 1369, for 
$2,229. The lien was for materials furnished/ 
between the 17th of September, 1S68, and the 
15th of December, of the same year. Judg- 
ment of W. P. Anderson, on the 20th day of 
October, 1869, for $978.19. Harris and For- 
tus, judgment, on the 2nd day of July, 1870, 
for $1,360, is also based on a mechanic's lien 
for materials furnished between 13th day of 
September, 1868, and the 6th day of Feb- 
ruary, 1869. In addition to these alleged 
liens, the Council Bluffs Iron Works Co. 
claims a mechanic's lien for the sum of 
$2,S00, for materials furnished between the 
17th of February, 1S68, and the 23d of Feb- 
ruary, 1869. Fitzpatrick also claims a bal- 
ance due on a mechanic's lien, of $119.35. 
This was for materials furnished between the 
14th of October, 1S6S, and the 12th of March, 
1869. *At the time the distillery was seized, 
there was due from McCoy to the govern- 
ment about $3,110 taxes, which constituted 
a valid lien on the premises seized. Before 
the time of making the order in which the 
marshal was directed to sell the property 
seized, the United States had commenced suit 
in the circuit court against McCoy and Co., 
with whom were impleaded all of the above 
named creditors of McCoy and Co., the ob- 
ject of which was at least in part to settle 
the question of lien, between the government 
and the said parties. This suit was com- 
menced on the 15th day of January, 1870; 
hence the order directing the proceeds arising 
from sale, to be brought into court to abide 
its further order. The second amended bill 
was not filed in that case until December, 
1871. After the issues were made up, a large 
mass of testimony was taken, the cause tried 
in the circuit court and the bill was there 
dismissed. And by common consent of all 
parties in interest, the record in the ease in 
that court was transmitted to this court, 
where the questions there raised were to be 
decided. That cause was decided at the No- 
vember (1872) term of the circuit court. At 
the October (1873) term of this court a ques- 
tion was submitted to a jury relative to the 
disputed facts between two parties who 
claimed a moiety as informers. At the same 
term of court, counsel on behalf of Omaha 
City and Douglas county, asked leave to file 
a claim for taxes said to have been assessed 
and on the distillery. 

These facts constitute the basis upon which 
the original proceedings were instituted, upon 
which this cause has been conducted, and 
upon which (at least so far as this court is 
concerned) it is to be finally disposed of. 

At the time of seizing the property by the 
revenue officers, the distillery and rectifying 
establishment was closed up, and thereafter 
held by them until the same was released 
on bond. After the release, the distillery 
was run for a short time, when it was aban- 
doned by the owners, who soon after fled 
from the state. The property, mainly for 



the want of better care than could be be- 
stowed on it by the government oflicers, be- 
gan to rapidly depreciate in value. This fact 
was made to appear from the statement of 
parties in interest and from a personal in- 
spection of the premises. And it was thought 
to be for the best interests of all concerned 
to have the property sold at as early a day as 
practicable, and to have the proceeds brought 
into court, when such as might desire so to 
do could apply for and receive the proceeds, 
should they be found entitled thereto. It is 
claimed, however, that a portion only of the 
parties in interest consented to the making 
of the order in question. The testimony 
seems to be conflicting upon that point. But 
suppose no consent was given by any one of 
the parties— suppose that instead of consent- 
ing, each and every one of them had protested 
against making the order as some of them 
do here now, could that possibly affect the 
validity of the order? Manifestly not. The 
court either had, or had not the authority to 
make the "order of sale. If the authority to 
make it existed then no consent of a creditor, 
whether judgment creditor or not— who was 
not a party to the suit— who had in no way 
intervened, was necessary to give validity to 
the order; if the court had not the lawful 
authority to make the order, then certainly 
the lien holders consenting thereto would 
not confer the right to make any such an or- 
der. There can be no reasonable doubt of the 
jurisdiction of the court in this behalf. As 
the property was lawfully seized it was even- 
tually condemned and forfeited to the govern- 
ment for violations of the revenue law com- 
mitted with and about it by McCoy and Co., 
the owners. There is no question about the 
validity of the seizure nor the binding force 
of the judgment of condemnation. But the 
sole objection seems to be to the validity of 
the order directing the marshal to sell the 
identical property seized. At the time this 
order was made, McCoy and Co. had the legal 
title to the property seized, unless that title 
was vested in the United States by operation 
of law, at the time McCoy and Co. commit- 
ted the wrongful acts that led to the seizure. 
Now, if those wrongful acts divested McCoy 
and Co. of the title, and vested it in the Unit- 
ed States, then there can be no question about 
the validity of the order. If the title still re- 
mained in McCoy and Co., then most clearly 
it was subject to buy and sell to satisfy the 
judgment rendered against them, and after 
the judgment was entered on the bond, and 
execution issued thereon the marshal was 
clearly justified in proceeding to take and sell 
the property as that of McCoy and Co., to 
satisfy the said judgment. This he could have 
done as well without as with the order of 
sale to which objection is here made. Any 
property which McCoy and Co. had in this 
state was subject to seizure and sale to sat- 
isfy the judgment. And it was the duty of 
the marshal to first exhaust the property of 
the principals before proceeding to take the 
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property of the surety in the release bond. 
It seems then that no valid or lawful objec- 
tion existed against making the order of sale. 
The propriety of making the order at the time 
it was done cannot well be questioned, as the 
property sold for very much more than it 
was originally appraised at. Besides, since 
the sale was made by the marshal, and down 
to the time of hearing of the case in the cir- 
cuit court, the government had realized some- 
thing over two hundred and thirty thousand 
dollars out of the distillery in the shape of 
taxes. If any other or further indication of 
the action of the court in making the order of 
sale be necessary, it will be found in the opin- 
ion of the circuit judge, delivered by him in 
the case before referred to. It follows from 
these views that the money is properly in this 
court, awaiting its further order. 

The property was seized and condemned 
under the act of congress of July 20, 1868 (15 
Stat. 162). The amended information con- 
tains several counts or distinct charges and 
specifications in most of which it is distinctly 
stated that McCoy and Co. committed the 
wrongful acts which led to the seizure and 
caused the forfeiture on the 13th day of Oc- 
tober, 186S, and on other days between that 
date and the 22d day of December, the time 
of the seizure. One of the principal charges 
is that on the 13th day of October, 1868, Mc- 
Coy and Co., after the survey and registration 
of the distillery, enlarged the producing ca- 
pacity of the distillery without giving notice 
to the assessor, with intent to defraud the 
United States. The other charges of fraud 
are both numerous and important, but need 
no further notice here. The verdict of the 
jury was for the government "on all the is- 
sues joined," of which the specification above 
stated was one. 

It will be seen, then, that the wrongful and 
fraudulent acts that caused the forfeiture of 
the distillery were committed on the 13th of 
October, 1868. At the date last stated the 
wrong was done, the fraud committed and 
the property forfeited. The moment the 
fraudulent act is committed which causes the 
forfeiture, the owner is divested of the prop- 
erty, and the title, by operation of law, 
changes and vests in the United States. So 
in this case, the title of McCoy and Co. was 
lost, notwithstanding they retained possession 
of the property £or a time after the commis- 
sion of the fraud. In all such cases, and in 
that one, the property was seized and held for 
a time for the purpose of protecting the rights 
of the government, and the object to be gained 
in instituting proceedings to condemn prop- 
erty so seized is to have a judicial determina- 
tion of the question of right involved between 
the claimants of the property and the author- 
ity that seizes the same. So far as this dis- 
tillery is concerned, it has been judicially 
determined that the title of McCoy and Co. 
to the same was divested on the 13th day of 
October, 1868, and parties who dealt with 
them after that date before as well as after 



the seizure, did so at their own risk and peril, 
and as the property was at all times within 
the jurisdiction of the court, it cannot be said 
that the United States relinquished or in any 
way abandoned the right and claim thereto, 
notwithstanding bond was given to answer 
whatever judgment might be recovered 
against the claimants. If a fraud had been 
committed upon the court in procuring the 
approval of a bond with worthless sureties, 
would that fact have exempted the property 
from being further proceeded against as was 
done in this case, especially when the property 
had never changed hands after the seizure? 
We think not. Was anything of this kind at- 
tempted by the sureties on the bond in this 
case? It is unnecessary perhaps to pursue 
this inquiry, as it is enough to say that the 
sureties justified on oath, each swearing that 
it was worth $1,600.00 in unencumbered real 
estate in this state, and that it is a matter of 
general notoriety that the sureties have long 
since left the state, and are believed to be out 
of reach of ordinary executions. It cannot 
therefore be seen that the act of releasing the 
distillery on bond would reinvest the title to 
the same in McCoy and Co. And if it did 
not so reinvest it, then no person could ac- 
quire an interest in the property after the 
act of forfeiture was committed, or at least 
after the time of the seizure. The circuit 
court, in the case before referred to, must 
have taken this view of the case, otherwise it 
would be difficult to see on what principle the 
court there decided that "in any event all 
the interest of McCoy and Co. in the property 
was forfeited to the government, and this 
forfeiture has been judicially ascertained and 
decided, and therefore it is not perceived 
what interest the bankrupts' estate has in 
the fund." The judge in delivering his opin- 
ion in that case further says, that "at the 
time of the sale the United States was the 
owner of the property, under a forfeiture ju- 
dicially ascertained, and had been such own- 
er from the time of the violation of the law 
for which it was seized." Keeping these 
principles in view and with such light for a 
guide, the questions of lien presented for con- 
sideration will be decided according to the 
views here expressed. So far as the record 
shows McCoy and Co. never held the legal 
title to the lot of ground on which the recti- 
fying establishment was situated; and for 
aught that is known, no title to the fee in 
that case really passed to the purchaser under 
the marshal's hand. Whatever title McCoy 
and Co. and the United States had in the lot, 
may have passed to the purchaser, but noth- 
ing more than that appears from the record. 
And McCoy and Co. may or may not have 
had such an interest in that lot as would have 
been bound by a judgment in the state court. 
The proceeds arising from the sale of the rec- 
tifying establishment, excepting the marshal's 
percentage on the sale of the same, is award- 
ed to the United States, and is to be credited 
on the decree accordingly. McCoy and Co. 
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acquired title to lot 4, on which the distillery 
was located, on the 13th day of August, 1S6S.' 
At the time of the rendition of a judgment in 
the state court, all of the real estate of the 
party against whom the judgment is obtained, 
if situated in the county where judgment is 
rendered, became bound forthepaymentthere- 
of. But lands acquired by a judgment debtor 
after judgment rendered, are not bound there- 
by, until execution issues and is levied there- 
on. Under the Code practice as understood 
and practiced in this state, argument is un- 
necessary to demonstrate the truth or correct- 
ness of this proposition. This view of the 
case necessarily disposes of the alleged lien 
of the judgment of Winehagen and Hanbostle, 
which was rendered in the district court of 
Douglas county on the 29th day of April, 186S. 
And as no execution seems to have been is- 
sued, or levy made on the property, at any 
time before the 13th October, 1868, at which 
time the property became forfeited, this claim 
must be rejected. The judgment of J. B. 
Fleming, obtained in the same court on the 
14th day of October, 1S6S, was after the com- 
mission of the act of forfeiture, and the title 
vested in the United States. There was no 
lien created in this case, by the entry of this 
judgment, and the claim must therefore be 
rejected. The judgment of Hastings, Ledyard 
and Co., was rendered on the 16th of Octo- 
ber, 1S68, and stands on the same footing as 
the last above described. The same is true 
of the judgment of W. P. Anderson, obtained 
the 20th of October, 1S69. The claims in 
the two cases last stated must be rejected. 

A question of greater difficulty is presented 
with respect to the claims of those who filed 
mechanics' liens against the distillery. In 
the case before referred to the circuit court 
expressly refused to pass upon the validity 
of these liens as against the government, and 
no adjudicated case have I been able to find, 
where such questions have been determined. 
And if these views heretofore expressed are 
correct, then a rigid application of the rule 
stated (i. e. that a person dealing with an- 
other after the commission of the act of for- 
feiture, would do so at his own risk) would 
exclude any interest of the parties supposed 
to have been acquired after the 13th October, 
and the time of releasing the property on 
hand. Under the mechanic's lien law of this 
state, as it existed in the years 1868 and 1869, 
persons who furnished material or machin- 
ery for the erection of buildings or construc- 
tion of mills or manufactories, were entitled 
to a mechanic's lien to secure payment there- 
for; to secure the hen, it was necessary to 
•file the same within four months from the 
time of furnishing the last material or ma- 
chinery. The law in this respectoseems to 
have strictly been complied with by all the 
parties, who are here claiming under and by 
virtue of their mechanics' liens, and ordinarily 
no difference would be experienced in en- 
forcing these liens in the state court. It 
seems that these parties commenced to fur- 
25FED.CAS.— 55 



nish the materials on the 18th of February, 

1868, and concluded on the 12th of March, 

1869. A portion of the same was furnished 
after the commission of the acts of forfeiture 
by McCoy and Co., and before the seizure, 
and also after the property was released on 
bond. The great and most difficult question 
raised in this connection, and which must of 
necessity be here determined, is as to what 
effect the forfeiture had on these several me- 
chanics' liens. If a rigid rule of law should 
be here applied and enforced, it might be 
that the claimants would be without a remedy 
to enforce their alleged rights. But if a more 
enlarged and liberal view is to be taken, and 
an equitable disposition of the fund is to be 
made, then the claims of these several lien 
holders may be respected, and their rights se- 
cured. I confess I have serious doubts about 
this, and have no opinion thereon that I may 
not feel bound to abandon and disown to- 
morrow. Of one thing, however, I feel quite 
well assured, and that is if these material 
men and machinists who furnished mate- 
rial and machinery for the distillery are paid 
their just claims out of the proceeds of the 
sale of the property, which their material and 
machinery had built up and made valuable, 
that no great injustice could result therefrom 
to the government, whilst a refusal to ap- 
ply a part of the fund to the payment thereof 
might result in an act of the greatest injus- 
tice. . And when the duty of the court to 
make other disposition of the money is not 
clear, I prefer to apply the money where the 
least injustice will be done. There can then 
be no doubt about where the money is to 
be applied. I conclude then, that the amount 
due on the lien of the Council Bluffs Iron 
Works Co., amounting to $2,888.60; the lien 
of Hoagland amounting to $2,229.05; the lien 
of Fitzpatrick amounting to $119.35, and the 
lien of Harris and Foster for $1,369.00 must 
be paid out of this fund. No costs, however, 
will be allowed on any of these claims, as the 
suits in the cases of Hoagland and Harris and 
Foster, were commenced and prosecuted in 
the state court after the property was seized, 
and after proceedings in bankruptcy were 
commenced against McCoy and Co. 

On the 24th day of November, 1S73, the city 
of Omaha and Douglas county filed written 
applications for a portion of the money to 
be applied to the payment of taxes said to 
have been assessed against McCoy and Co., 
a part of which was assessed on the property 
sold. It nowhere appears that the district at- 
torney or any of the several claimants had 
any notice of the filing of these claims. Such 
notice ought to have been given to the dis- 
trict attorney, at least, so as to have given 
him an opportunity to attack the validity of 
the tax, had he seen proper to do so; espe- 
cially as the cause had been fully submitted 
to the court before the filing of the claims. 
These claims may be, and pefhaps are meri- 
torious ones, but as the applications now 
stand, both must be rejected. Order of dis- 
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solution will be made conforming to the views 
here expressed. 

I find on the files an application made by- 
private counsel for an allowance out of this 
fund for services rendered during the progress 
of the trial. The assistant counsel was em- 
ployed under an order made by the secretary 
of the treasury, and as the court made no or- 
der directing the services to be performed, 
and as the counsel were not subject to the con- 
trol of the court, it is not apparent that the 
court has the right to make the order desired. 

Just before the close of the last term of 
court, for my own convenience, and owing to 
the great amount, and conflicting character 
of the testimony on the subject, I submitted 
to a jury the questions in dispute between 
the two persons who claimed to be informers. 
The jury found that the two acted in .con- 
cert, and both gave information at the same 
time which led to the seizure of the prop- 
erty. Of course, this verdict has no binding 
force, but it is so manifestly just, as appears 
from the testimony, that the finding of the 
jury will be adopted as the finding of the 
court. 

The fund now in the registry of the court 
ought to be distributed and applied as follows: 
Out of the fund realized from the sale of the 
rectifying establishments ($2,800) pay: First 
The marshal's fee for selling. Second. The 
balance to be credited on the decree. Out of 
the fund realized from the sale of the dis- 
tillery, on which liens were filed: First All 
costs and expenses incurred for the seizure, 
trial, condemnation and sale of the whole of 
the property seized, including any allowance 
to officers of the court, in lieu of fees or other- 
wise. Second. The mechanic's lien hereto- 
fore described of the Council Bluffs Iron 
Works Company for $2,883.60. 

Hoagland for $2,229 05 

Fitzpa trick for v 119 35 

Harris and Foster for 1,369 00 

—And the balance of the said fund to be ap- 
plied to and credited on the decree. And 
it is so ordered. Owing to the voluminous rec- 
ord, and the amount of labor required in con- 
junction with the clerk and marshal to tax 
the cost bills, the case will be referred to 
General Manderson, a member of the bar, to 
tax the costs, make distribution of the fund, 
and to report the same to this court on the 
first day of the next (May) term thereof. 
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WEST FRONT STREET. 

[2 Abb. (U. S.) 192; i 11 Int Rev. Rec. 174; 
IS Pittsb. Leg. J. 61; 4 Brewst. 246.] 

District Court, D. Delaware. 1870. 

Revenue Latvs— Vaui>ity of Provisions Impos- 
ing Forfeiture. 
An act of congress,— such as section 44 of 
the act of July 20, 1868 (15 Stat 142), which 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



declares that real property employed in a viola- 
tion of a revenue law shall be forfeited there- 
for, — is not unconstitutional. Such an act may 
be sustained as s regulation of civil policy ap- 
propriate to accomplish a purpose vital to gov- 
ernment. 

This was a libel of information to enforce 
a forfeiture. 

HALL, District Judge. This is a case of li- 
bel of information on behalf of the United 
States in rem; that is to say, a distillery, be- 
ing a brick building, 106 West Front street, 
Wilmington, and the lot of land on which 
the said distillery stands, and certain appara- 
tus, &c, which John S. Prettyman, U. S. col- 
lector of internal revenue for this district, had 
seized as forfeited to the United States, ac- 
cording to section 44 of the act of congress 
"imposing taxes on distilled spirits," &c, of 
July 20, 1868. 

The libel of information alleges that Archi- 
bald McKinley, being a person distilling spir- 
its, on the day of , 1869, at the dis- 
tillery aforesaid, did carry on the business 
of a distiller, with intent to defraud the Unit- 
ed States of a part of the tax on the spirits 
distilled by him, contrary to section 44 afore- 
said, and that Philip Plunket had right, title, 
and interest in the said lot of land on which 
the said distillery is situated, and did know- 
ingly suffer and permit the business of a dis- 
tiller to be carired on by the said Archibald 
McKinley, at the said distillery. 

Archibald McKinley and Philip Plunket 
have appeared and claimed the property, and 
answered the information severally; Philip 
Plunket claiming the real estate (the distillery 
and lot of land on which it is situated, in 
which he says he has an estate in fee simple). 
The answer put in issue all the allegations in 
the libel of information. On trial before a 
jury, a general verdict has been jCound for the 
plaintiff. 

It is thus established that Archibald Mc- 
Kinley, a distiller, did carry on the business 
of a distiller at the distillery before mention- 
ed, situated on the afore-mentioned lot of 
land; that Philip Plunket had a right, title, 
and interest in the said lot of land, and did 
knowingly suffer and permit the said Archi- 
bald McKinley to carry on the said business 
of a distiller there, or, in the phraseology of 
the said section 44, "the said business of a 
distiller to be there carried on by him." 
Therefore, all the* right, title, and interest of 
Philip Plunket in this distillery and lot of 
land, according to this section 44, was forfeit- 
ed to the United States, and a decree of con- 
demnation should be pronounced, according 
to the prayer of the libel of information. 

It is objected to this, that this section 44, 
cannot haVe this effect upon the real estate 
of Philip Plunket, under the clauses of the 
constitution of the United States prohibiting 
the passing of a bill of attainder or forfeit- 
ing real estate, even for punishment of trea- 
son, except for life; arguing that the forfeit- 
ing real estate by the mere enactment of the 
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legislature, without offense or delinquency of 
the owner, is, in practical effect, a bill of at- 
tainder, certainly open to the same objection, 
and when the fundamental principle of our 
government will not allow forfeiture, except 
during life, for the highest crime, it certainly 
cannot be suffered for a misdemeanor. 

In answer, it is obvious to remark, that 
these clauses of the constitution of the United 
States have respect to high crimes, and pun- 
ishment of them, restraining rigor, and guard- 
ing against arbitrarily enacting guilt. The 
case before the court is a civil suit in rem, 
against the thing, to ratify the seizure of it, 
and the provision of the act of congress under 
which it is alleged to be forfeited, and there- 
fore was seized, is a regulation of civil policy, 
framed to secure to the United States fair 
payment of taxes imposed for the support of 
the government, a regulation of civil policy to 
accomplish a purpose vital to government; 
for without revenue the government cannot 
exist; and what measures may be requisite to 
enforce the collection of a tax, it is for con- 
gress, in the exercise of its legislative power, 
to determine. That power is not unlimited; 
but what are the objections to the provision 
upon which this case depends? 

Certainly, congress can impose a tax on dis- 
tilled spirits, and provide the processes and 
measures for collecting it; for preventing the 
government being defrauded of it; and what 
measure more obvious, germane, or suitable, 
than to make the defrauding of the tax cause 
of forfeiting the distillery (viz: the building 
and the lot of land on which it is situated), 
the provision under consideration. 

The objection that would first occur would 
be, that the forfeiture is unreasonably large; 
but of this, congress is the rightful judge, and 
experience in this matter has guided to this 
provision. There is no objection; it is in nat- 
ural course; it is common to make the use of 
a thing for an unlawful purpose, its employ- 
ment in an injurious way, cause of its for- 
feiture. Carrying on the distilling business, 
with intention to defraud the government of 
the taxes on the spirits distilled, and actually 
defrauding it, the case before the court upon 
this verdict, so far from exhibiting the pro- 
vision complained of as intolerable for hard- 
ship, commends it to a sense of justice and 
propriety. I can see no force in the protest 
against its action on real estate— fee simple in 
land. 

Under the feudal system, all title to land 
was derived from the king, and held for doing 
service to him; and those holding from him 
granted to those under them, upon like tenure, 
doing service to them; the holders or tenants 
must all be choice men, in whom there was 
personal trust to perform the stipulated serv- 
ice—all controlling considerations of the 
grants, In those times of violence and war. 
But the tenants must hold the land in order 
to perform the service. The service was in- 
dispensable; hence the land was inalienable, 
the service being essentially personal; and the 



feudal system thus established principles of 
land tenure, which the nation, as it became 
commercial, had a constant struggle with — an 
interesting part of English history. 

We have never adopted nor allowed like 
principles in our land tenure. Our earliest 
statutes, 1694 and 1700, make land liable to 
pay debts, when sufficient personal estate can- 
not be found; and it was not till about sev- 
enty years afterward, about 1770, that the 
regulation was made that, if the profits would 
pay the debt and interest in seven years, the 
land should not be sold, but delivered to the 
creditors on elegit, to be held till payment 
from the profits. This regulation does not af- 
fect the character of land in its liability for 
debt. It can be sold from the owner by ad- 
verse proceeding, in fee simple, for debt, for 
taxes, for a fine for an assault and battery 
upon a judgment of a justice of the peace; 
it is property, and subject, as property is sub- 
ject, to answer demands which law makes up- 
on it for the ends of justice. 

As a further reason against construing and 
administering the provision of the act of con- 
gress upon which this case rests, according to 
its literal meaning, it is contended that it is in 
practical effect a bill of attainder, taking from 
Philip Plunket this real estate, by mere force 
of enactment, without offense or delinquency 
on his part. 

I have already met this argument. I may 
add, further, this is not a proceeding against 
Philip Plunket; he has intervened in this 
: case, making himself, of his own accord, a 
party. The proceeding is against this distill- 
ery, as a thing forfeited for being used as a 
means for carrying on the business of distilling 
spirits, with intent to defraud the United 
Spates of the tax on the spirits distilled; and 
the allegation informing Philip Plunket, who 
has made himself a party to the proceeding, 
why his property is forfeited, is, that he 
knowingly permitted the distiller who carried 
on this business to use this distillery. As the 
use was by his permission, he must abide the 
consequences. 

The distillery is thus made, by this provi- 
sion of the 'act, a pledge, to the amount of its 
value, that the business of distilling in it shall 
be carried on fairly, without intention to de- 
fraud the United States of the tax on the 
spirits distilled, or any part of it; and Philip 
Plunket, by knowingly permitting its use un- 
der this provision— and no man is allowed to 
plead ignorance of the law, and also the writ- 
ten instrument under his hand, according to 
the eighth section, attests his privity— con- 
sents to this; so that this view of the case 
comes to this point— that Philip Plunket, 
knowingly permitting this property to be used 
as a distillery, subjects it to be security for 
the fair carrying on of the business. This is 
the scope of the provision, and there can be 
no objection to it. 

Let there be a decree of condemnation in the 
usual form. 
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Case INTO. 14,966. 

UNITED STATES v. DISTILLERY NO. 
TWENTY-EIGHT et al. 

[6 Biss. 483; i 21 Int. Rev. Rec. 366; 8 Chi. 
Leg. News, 57; 2 Cent. Law J. 749.] 

District Court, D. Indiana. Nov. 4, 1875. 

Internal Revenue — Distillers — Books — Jurt 
Trial — Penalty — Ex Post Facto Law. 

1. The act of June 22, 1874 [18 Stat. 486], 
does not apply exclusively to cases arising under 
the custom revenue laws, but applies as well to 
cases arising under the internal revenue laws. 

2. The fifth section of the act of June 22, 
1874, is constitutional, and does not violate ar- 
ticles 4, 5 and 7, of the amendments to the con- 
stitution. 

[Cited in Boyd v. U. S., 116 tJ. S. 616, 6 
Sup. Ct. 535.] 

3. This is a proceeding against the distillery 
and not against the claimants; any statements 
made by them as witnesses in the proceeding 
against the distillery could not be used against 
them in any subsequent criminal prosecution. 

4. The court had the power to make the order 
requiring the production of the books and pa- 
pers, and to enforce it. 

5. When the issues are made up, the claim- 
ants will have the constitutional right to de- 
mand a jury trial. 

6. The penalty for not complying with the 
order to produce books is that the allegations in 
the motion shall be taken as confessed. 

7. The objection that the act of 1874 is an ex 
post facto law considered. 

Informations were filed in two cases un- 
der the internal revenue laws against distill- 
ery No. twenty-eight, and certain rectify- 
ing houses and other property. Gordon B. 
and John W. Bingham intervened as claim- 
ants and the causes were consolidated. Sub- 
sequently, upon the written motion of the 
district attorney, under the fifth section of 
the act of June 22, 1874, an order was en- 
tered against the claimants to produce in 
court certain business books and papers re- 
lating to their business as distillers, recti- 
fiers and wholesale liquor dealers, on a day 
and hour certain, subject to the examination 
of the district attorney, under the direction 
of the court. On the day named claimants 
appeared by counsel, and moved that this 
order be vacated for the following reasons: 
(1) That the act of June 22, 1874, applies ex- 
clusively to cases arising under the custom 
revenue laws, and not at all to proceedings 
under the internal revenue laws. (2) That 
the books and papers ordered to be produced 
are not described with sufficient particular- 
ity. (3) That the fifth section of the act of 
June 22, 1874, is unconstitutional in this, 
that it violates articles 4, 5 and 7 of the 
amendments to the constitution. 

Nelson Trusler, Dist Atty., Charles L. 
Holstein and Thomas M. Browne, for the 
United States. 

James M. Shackelford and Charles Denby, 
for claimants. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



GRESHAM, District Judge. The section 
under which the -order was entered against 
the claimants reads as follows: "That in 
all suits and proceedings other than crim- 
inal, arising under any of the revenue laws 
of the United States, the attorney represent- 
ing the government, whenever, in his belief, 
any business book, invoice, or paper, be- 
longing to or under the control of the de- 
fendant or claimant, will tend to prove any 
allegation made by the United States, may 
make a written motion particularly describ- 
ing such book, invoice, or paper, and setting 
forth the allegation which he expects to 
prove; and thereupon the court in which 
the suit or proceeding is pending may, at its 
discretion, issue a notice to the defendant or 
claimant to produce such book, invoice, or 
paper in court, at a day and hour to be 
specified in said notice, which, together 
with a copy of said motion, shall be served 
formally on the defendant or claimant by 
the United States marshal by delivering to 
him a certified copy thereof, or otherwise 
serving the same as original notices of suit 
in the same court are served; and if the 
defendant or claimant shall fail or refuse to 
produce such book, invoice, or paper, in 
obedience to such notice, the allegations 
stated in said motion shall be taken as con- 
fessed, unless his failure or refusal to pro- 
duce the same shall be explained to the sat- 
isfaction of the court. And if produced, the 
said attorney shall be permitted, under the 
direction of the court, to make examination, 
(at which examination the defendant or 
claimant, or his agent, may be present,) of 
such entries in said book, invoice, or papers, 
as relate to or tend to prove the allegation 
aforesaid, and may offer the same in evi- 
dence on behalf of the United States. But 
the owner of the said books and papers, his 
agent or attorney, shall have subject to the 
order of the court, the custody of them, ex- 
cept pending their examination in court as 
aforesaid." 

Language more general could hardly have 
been employed. It provides for the produc- 
tion of books, papers, etc., "in all suits and 
proceedings other than criminal, arising un- 
der any of the revenue laws of the United 
States." 

It is true the act is entitled "An act to 
amend the custom revenue law T s and to re- 
peal moieties," and that, with the exception 
of the fifth section, its provisions relate sole- 
ly to the customs-revenue. But it also ap- 
pears that the provisions of the former acts/ 
repealed by the act of 1874, also related ex- 
clusively to the customs-revenue. Why, 
then, did not congress expressly limit the 
operation of this act, providing for the pro- 
duction of business books and papers to 
cases arising under the customs-revenue 
laws, as it did the provisions of the several 
acts referred to in this act and repealed by 
it? Clearly for the reason that in all suits 
other than criminal, arising under any of 
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the revenue laws of the United States, con- 
gress designed that the court might require 
the production of any business hook and pa- 
per belonging to or under the control of the 
defendant or claimant. 

Besides, it is seldom that the title of an 
act of congress is resorted to as an aid in its 
construction. The title neither extends nor 
restrains any positive provisions contained in 
the body of the act It is well known that 
congress often embodies in a single act in- 
congruous provisions, having no reference to 
the matters specified in the title. Hadden v. 
Collector, etc., 5 Wall. [72 U. S.] 107. 

The second objection made to producing 
the business books, papers, etc., is that the 
same were not described with sufficient par- 
ticularity. 

The act must receive a reasonable construc- 
tion. Such a decree of particularity as was 
insisted upon by counsel for claimants would 
render the fifth section practically nugatory. 
The district attorney cannot be required in 
his motion to describe the business books as 
journal A or B, or ledger A or B, for he 
may not know what particular books the 
claimants have. 

The description of the books and papers in 
the written motion, and the order of the 
court is, substantially Certain day books, 
journals, cash books, ledgers, blotter-books, 
blotters, invoices, dray-tickets, etc., kept, re- 
ceived, and taken by the claimants in their 
business as distillers rectifiers and whole- 
sale liquor dealers, between certain dates 
named, and since the 22d day of June, 1874, 
showing the amount of spirits produced, re- 
ceived, removed, and sold by them during 
the time named. The claimants were suffi- 
ciently advised by this description what 
books and papers were meant JNo greater 
certainty of description was required to sat- 
isfy the statute. U S v. Three Tons of 
Coal [Case Ho. 16,5151; Myer v. Becker Lid. 
1,208]. 

In considering the constitutionality of the 
fifth section of the act of June 22, 1874, it is 
necessary to determine the real character of 
the case at bar. 

The charges made in the libel are against 
the property and not against the claimants. 
It is the distillery ana other property pro- 
ceeded against that are treated as the of- 
fenders. The claimants, strictly speaking, 
are not parties to the proceeding. They are 
here of their own motion, and not on the 
process of the coun. The judgment must be 
for or against the property libeled, not for 
or against the claimants, a. forfeiture of the 
property does not convict the claimants. 
This proceeding is entirely independent of 
any criminal prosecutions which have been 
commenced, or which -nay hereafter be com- 
menced against them The books and pa- 
pers, which may or may not, when produced, 
inculpate the property, can only be used in 
evidence in this action. After oeing thus 



used they go back into the possession of the 
claimants. 

The question, therefore, of compelling a 
person to accuse himself or to testify against 
himself in a criminal case is not before the 
court. Even if the act of 1874 were not in 
existence, the claimants might be compelled 
by a subpoena duces tecum, io bring in the 
books and papers called ror in the order of 
the court; and I can see no reason why they 
might* not also be compelled to -testify con- 
cerning all the allegations of the libel. Any 
statements thus made bj them as witnesses 
in the proceeding against the distillery and 
other property could rot be used against 
them in any subsequent criminal prosecution. 

The act, of February 25, 1868 [15 Stat. 37J, 
section 860, Rev. St., provides that "no dis- 
covery or evidence obtained from the party 
or witness, by reason of a judicial proceed- 
ing- * * * shall be given in evidence or in 
any manner used against nim, or his prop- 
erty or estate, in any court of the United 
States, in any criminal proceeding, or for the 
enforcement of any penalty or forfeiture." 

It was said in argument that under this 
statute the books and papers, even if pro- 
duced, could not be used in evidence on the 
trial of this cause 

The act of 1874. expressly provides that 
the books and papers may be thus used in 
evidence. This is the last expression of the 
legislative will. So lar as the two acts are 
inconsistent or repugnant, the act of 1868 is 
repealed. The claimants are not justified Dy 
article five of the amendments to the consti- 
tution in refusing to produce their books and 
papers to be used in evidence. U. S. v. Ma- 
son [Case No. 15,735] ; U. S. v. Three Tons 
of Coal [supra]. 

The claimants next attempted to shelter 
themselves under the provision in article 
four, of the amendments to the constitution 
which secures the people in their persons, pa- 
pers and effects, against unreasonable search- 
es and seizures. 

Congress is empowered by the constitution 
"to levy and collect taxes, imports and ex- 
cises," provided the laws are uniform in their 
operation. The mode and manner of exer- 
cising this power is left to the discretion of 
congress. Under the exercise of that power 
congress has provided the internal revenue 
system. By that system the government 
raises the principal portion of its revenue. 
The tax on the production and sale of spirits 
is a material source of revenue. The gov- 
ernment has, therefore, practically assumed 
control of the manufacture and sale of spir- 
its. It has adopted regulations for the gov- 
ernment of distillers, rectifiers, and whole- 
sale dealers, with fines, penalties, and for- 
feitures for their violation. They are requir- 
ed to keep books in which they are to enter 
daily all their business transactions with the 
utmost particularity. These books are at all 
times open to the inspection of the proper 
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revenue officers, and are popularly known as 
government books, if properly kept they 
will show the exact amount of spirits pro- 
duced, received, and removed on any given 
day. If so kept, they will correspond with 
their business books, and this correspond- 
ence ought to exist No one can engage in 
the manufacture and sa'e of spirits without 
the consent of the government. That con- 
sent is obtained on certain terms and condi- 
tions. No one can be allowed to say that, 
as a distiller, rectifier, or wholesale liquor 
dealer, he has kept a private record of his 
transactions. His books and entries are qua- 
si public books and entries. The govern- 
ment has a right to see any record kept by 
him of his business. This right has been ex- 
ercised by the government since its organi- 
zation. The first and subsequent congresses 
have enacted such laws. It is too late to 
question the validity of such statutes. Ex- 
perience has shown that without severe and 
even inquisitorial regulations the government 
cannot successfully collect the tax levied up- 
on the production and sale of spirits, and the 
necessities of the government justify the ex- 
istence and rigid enforcement of such regu- 
lations. 

The order of the court complained of by 
the claimants authorizes neither search nor 
seizure. It calls on the claimants to pro- 
duce certain books and papers relating to 
their business as distillers, rectifiers, and 
wholesale liquor dealers. If their business 
books and papers are not produced the alle- 
gations of the libel are taken as confessed. 

The claimants were equally unsuccessful 
in invoking the protection of article seven 
of the amendments to the constitution. That 
article provides that "in suits at common 
law, when the value in controversy shall ex- 
ceed twenty dollars, the right of trial by 
jury shall be preserved." And it has been 
settled that a proceeding in rem under the 
internal revenue laws is a suit at common 
law within the meaning of that article. 
The Sarah, 8 Wheat. [21 U. S.] 391. 

It is clear then that when the issues in 
this proceeding are made, and the case is 
ready for trial, the claimants will have a 
constitutional right to demand a jury. 

But they must first submit -to and comply 
with all reasonable and proper rules and or- 
ders of the court entered against them in 
making up the issues and preparing the 
case for final trial. 

As already stated, the books and records 
kept by the claimants are quasi public rec- 
ords. If their government books were kept 
as the law required them to be kept, their 
business books will make the same showing 
as the government books. And if this cor- 
respondence exists, the production of their 
business books and papers will not harm the 
claimants. If their government books were 
not so kept, and their business books and 
papers contain evidence which will tend to 



prove the allegations in the libel, there is 
justice in the demand of the government for 
their production. 

The act of 1874, authorized the court to 
make the order in controversy. That act, 
and others of the same nature, have not 
only been held constitutional, but reasonable 
and proper, in view of the object sought to 
be accomplished. The statute authorizing 
the order for the production of books and 
papers also fixes the penalty for disobedi- 
ence of that order— the allegations in the 
motion shall be taken as confessed. 

If congress had not seen proper to pre- 
scribe the penalty or punishment for diso- 
bedience of the order, it can hardly be 
doubted that the courts, in the exercise of a 
sound discretion, would have been authoriz- 
ed to enforce compliance either by fine or 
imprisonment, or both. In this case the 
statute has fixed the penalty, and the court 
can inflict no other. If the claimants re- 
fuse to comply with the order of the court 
they are in contempt of its authority. That 
question is not triable by a jury. The con- 
tempt can be purged only by a compliance 
with the court's order. The constitutional 
right of the claimants to a trial by jury will 
not shield them from punishment for dis- 
obedience of the order of the court. 

Whenever in the progress of a proceeding 
a party acts contumaciously by disobeying 
a lawful order entered against him, that pro- 
ceeding, so far as he can claim any advan- 
tage under it, is at once arrested, and goes 
no further until the contempt is purged. 
Where the United States courts are not lim- 
ited by statute, their power to enforce obe- 
dience to their orders by punishing for con- 
tempt is discretionary. The object to be ac- 
complished by the exercise of this power 
may be punitive in its character, or it may 
be at once punitive and remedial, according 
to the given case. 

In the case of Texas v. White [reported, 
sub nom. In re Chiles, 22 Wall. (89 U. S.) 
157], in the supreme court of the United 
States, Justice Miller used this language: 
"The exercise of this power has a twofold 
aspect, namely: First, the proper punish- 
ment of the guilty party for his disrespect 
of the authority of the court or its order; 
and second, to compel his performance of 
some act or duty required of him by the 
court, which he refuses to perform. Stimp- 
son v. Putnam, 41 Vt. 238. In the former 
case the court must judge for itself the na- 
ture and extent of the punishment with ref- 
erence to the gravity of the offense. In the 
latter case the party refusing to obey should 
be fined and imprisoned until he performs 
the act required of him, or shows that it is 
not in his power to do it." Also see Bish. 
Cr. Law (3d Ed.) §§ 232-259, inclusive. 

The first ten articles of the amendments 
to the constitution were* proposed by the 
first congress of the United States at its 
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first session on the 25th day of September, 
17S9. At the same session, and about the 
same time, the act commonly called the judi- 
ciary act was passed. Section fifteen of 
that act (section 724, p. 137, Rev. St.) is as 
follows: "In the trial of actions at law, the 
courts of the United States may, on motion 
and due notice thereof being given, to re- 
quire the parties to produce books or writ- 
ings in their possession or power, which con- 
tain evidence pertinent to the issue, in cases 
and under circumstances where they might 
be compelled to produce^ the same by the 
ordinary rules of proceeding in chancery; 
and if a plaintiff shall fail to comply with 
such order, to produce books or writings, it 
shall be lawful for the courts respectively, 
on motion, to give the like judgment for the 
defendant as in cases of non-suit; and if a 
defendant shall fail to comply with such or- 
der to produce books or writings, it shall be 
lawful for the courts respectively, on mo- 
tion as aforesaid, to give judgment against 
him or her by default." 

In the case of U. S. v. Twenty-Eight Pack- 
ages Pins [Case No. 16,561], it was held that 
this statute did not apply to proceedings in 
rem. The contrary, however, was held by 
Judge Treat, of the Eastern district of Mis- 
souri, in the case of U. S. v. Four Hundred 
and Sixty-Nine Barrels of Spirits [Id. 15,1483, 
in which ruling he says he is supported by 
the circuit judge in a well-considered opin- 
ion. This section of the judiciary act is im- 
portant as a legislative construction of the 
seventh article of the amendments to the 
constitution. The very act organizing the 
federal courts is contemporaneous with the 
articles of the amendments to the constitu- 
tion, whose protection was relied on by the 
counsel for the claimants with such seem- 
ing confidence. The act is still in force. It 
authorizes the courts to order the produc- 
tion of the books and writings of a party, 
and to enforce such order by summary judg- 
ment against the party failing or refusing 
it. The motion in the case .at bar was made 
under the act of 1874, and not under that of 
1789 [1 Stat. 73]; but the argument by 
which the former statute is sustained neces- 
sarily establishes the validity of the latter. 
The further point was made by counsel for 
the claimants that the fifth section of the 
act of June 22, 1874, was ex post facto, and, 
therefore null and void. In support of that 
position the case of U. S. v. Hughes [Case 
No. 15,416], was cited. 

That was a case pending before the pas- 
sage of the act of 1874. It was a suit to re- 
cover penalties for an alleged violation of 
the revenue laws, committed prior to the 
enactment of the law of 1874. The motion 
in the case involved the production of books 
and papers of the defendant used and kept 
by him prior to the act of 1874. Judge 
Blatchford held, that as applied to that 
case, the act of 1874 was ex post facto, in 
that it altered the legal rules of evidence 
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which applied prior thereto and at the time 
of the alleged violation. This case is ex- 
pressly limited to the books, papers, etc., of 
the claimants, relating to their business 
since the act of June 22, 1874. Whether or 
not a statute is ex post facto, depends upon 
the facts of the particular case. 

The court has been aided in the considera- 
tion of these questions by the labors of the 
counsel upon both sides, and especially by 
those of Mr. Holstein, the assistant district 
attorney. 

The motion of counsel for claimants is 
overruled, and the order of the court re- 
quiring the production of the business books, 
papers, etc., will stand. 
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UNITED STATES v. DIXEY et aL 

[3 Wash. C. C. 15.] i 

Circuit Court, D. Pennsylvania. April Term, 
1811. 

Embargo Bond — Excuse for Nonperforming 
Voyage— Putting into Foreign Port 
— Seaworthiness. 
Want of seaworthiness, in a vessel sailing un- 
der a bond given according to the provisions of 
the embargo law, may or may not, according to 
circumstances, deprive the obligee of the excuse 
of prevention from performing the voyage, by the 
perils of the sea. If the vessel be lost before 
she arrive at her port of destination, or at an- 
other port in the United States, the obligors 
would be excused, whether she was seaworthy 
or not. If the vessel proceeded to a foreign 
port, from want of seaworthiness, it may afford 
strong presumption that it was not the real 
cause of her so doing, but that a breach of the 
condition was originally intended. 

Action on an embargo bond. The question 
of law, was, whether the want of seaworthi- 
ness of the vessel, does not deprive the obli- 
gor of the benefit of the excuse of prevention, 
by danger of the sea, or other unavoidable 
accident. The voyage was from Philadel- 
phia to New-Orleans; and in consequence of 
the disabled state of the vessel, she was 
obliged to put into Havana, whence the de- 
fendant [Dixey, Coxe & Price] was not per- 
mitted by the governor to take away the 
cargo. 

In the charge, it was stated that want of 
seaworthiness might or might not have this 
effect. The case is to be considered in refer- 
ence to the object and intention of the law, 
which was, to present a vessel going to a 
foreign port. If, for instance, the vessel 
should be lost before she reaches the port of 
her destination, or any other port in the Unit- 
ed States, it would not deprive the obligor 
of the benefit of the exception of loss by a 
peril of the sea, to prove that she was not 
seaworthy. If she should go to a foreign 
port, though in consequence of a peril of the 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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sea operating as the immediate cause, the 
"want of seaworthiness might or might not 
be important, according to circumstances. 
It may afford strong ground of suspicion, 
that the avowed destination was not bona 
fide, and that the excuse was a mere cover 
to a breach of the law; as if the vessel is 
not sufficiently provisioned for the avowed 
voyage,and on thataccount, called ata forbid- 
den port. But this intention may be repelled. 
In this case, the voyage was one which the 
defendant was accustomed to carry on, and 
which had been performed to New-Orleans 
only the year before, in the same vessel. It 
is very improbable, that he would risk so 
large a cargo in a vessel which he did not 
deem sufficient to carry it safely, and he 
could not calculate her condition so nicely, 
as to think her sufficient to go to Havana, 
and not to New-Orleans. Besides, the im- 
mediate cause of her incapacity to proceed, 
arose from her striking on the Bahama 
Bank. The question is, was the breach of 
the condition of the bond produced by a 
peril of the sea, or unavoidable accident— or 
merely from the fault of the defendant? If 
the former, the verdict should be for the de- 
fendant, if the latter, against him. 
Verdict for defendant. 
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UNITED STATES v. DIXON. 

[1 Cranch, C. C. 414.] i 

Circuit Court, District of Columbia. June 25, 
1807. 

Criminal Law — Indictment por Burglary — 

Conviction of Larceny— Retracting 

Plea op Guilty. 

1. Upon an indictment for burglary, the jurv 
may find the prisoner guilty of larceny only. 

2. Upon an indictment for larceny at common 
law, the court may render judgment according to 
the statute. 

3. The court will suffer the prisoner to retract 
his plea of guilty in a capital case, and to plead 
not guilty. 

Indictment [against Godfrey Dixon] at com- 
mon law for burglary, in the house of John 
Curran. The jury having retired, sent to the 
court to know whether they could, upon that 
indictment, find the prisoner guilty of stealing 
only, and acquit him of the burglary. THE 
COURT having ordered the jury to be brought 
into court, told them/ it was in their power to 
find a general verdict of guilty, or not guilty, 
or to find specially that the prisoner was 
guilty of a part only of the facts which go to 
constitute the crime of burglary; and that if 
they were not satisfied as to the breaking 
and entering the house in the night-time, they 
might so find their verdict, and* that he was 
guilty of larceny only. Whereupon the jury 
retired, and in a short time returned a verdict, 
not guilty as to the breaking and entering the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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house in the night, but guilty of feloniously 
stealing the goods, &c. Sentence, 39 stripes, 
and one dollar fine. The sentence was under 
the act of congress, of 30th April, 1790, § 1G 
(1 Stat 116). 

NOTE. When Dixon was first arraigned he 
pleaded not guilty, and Mr. Hiort and Mr^ Key 
were assigned as his counsel. 

When called for trial his counsel informed the 
court that he wished to withdraw his plea of 
not guilty, being satisfied that the proof of his 
confessions were too strong to admit of any 
hope, and that he thought it might be the means 
of his obtaining a pardon, especially as he was 
not the principal perpetrator of the act. Where- 
upon THE COURT explained to the prisoner 
the nature of his indictment, and stated the 
punishment to be death, and asked him whether 
he fully understood the nature of the charge 
against him and the punishment of the crime, 
to which he answered in the affirmative, upon 
which THE COURT suffered him to plead 
guilty, and remanded him. 

On the 25th of June he was ordered into court; 
and THE COURT again explained to him his 
offence and its punishment, and told him he 
had an opportunity, if he pleased, of retract- 
ing his plea, and of putting himself upon his 
trial; and asked him if he still persisted in 
pleading guilty, when he said he wished for a 
trial, and to plead not guilty. And THE 
COURT suffered him to withdraw the plea of 
guilty and put himself on his trial. The result 
of which is stated above. 



Case 3STo. 14,969. 

UNITED STATES v. DIXON. 

[2 Cranch, C. C. 92.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1813. 

Sale of Liquors — Fowek to Grant License — 
City op Washington. 

An indictment will not lie against an in- 
habitant of the city of Washington for retail- 
ing spirituous liquors within the city. 

[Cited in U. S. v. Holly, Case No. 15,3S1.] 

Indictment- [against Jacob Dixon] for re- 
tailing spirituous liquors within the city of 
Washington, without license under the act of 
Maryland, 17S4, e. 37, § 24. 

The case having been submitted without ar- 
gument, THE COURT decided that the ex- 
clusive power of granting licenses for retail- 
ing, and the exclusive power of regulating the 
same, was, by the charter of Washington, 
vested in the corporation, and that the indict- 
ment would not lie. 



Case Wo. 14,970. 

UNITED STATES v. DIXON. 

[4 Cranch, C. C. 107.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1830. 

Common Gaming-House — Indio tment — Common 
Law Offence. 

It is an indictable offence at common law to 
keep a common gaming-house, and for lucre 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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and gain to cause idle and evil disposed persons 

to come and play together there, and to game 

for divers large and excessive sums of money, 

to the common nuisance of the citizens of the 

United States. 

[Cited in Marcus v. U. S„ Case No. 9,062a.] 

[Cited in People v. Sponsler, 1 Dak. 289, 46 

N. W. 460.] 

Indictment for a common nuisance in keep- 
ing a common gambling-house for playing at 
the unlawful game called faro. The indict- 
ment was founded upon the model of that in 
the case of Rex v. Rogier, 1 Barn. & C. 272, S 
Serg. & L. 75, and charged, "that the said 
Jacob Dixon did, on," &c, "at," &c, "and on 
divers days and times," &c, "with force and 
arms at," &c, "unlawfully keep and maintain 
a certain common gambling-house, and in the 
said gambling-house, for lucre and gain, on 
the said first day of January and on the other 
times aforesaid, then and there, did unlawful- 
ly and wilfully cause and procure divers idle 
and evil disposed persons to frequent and 
come to play together at a certain unlawful 
game called faro, and in the said common 
gaming-house on the said first day of Janu- 
ary," &c, "unlawfully did permit and suffer 
the said idle and evil disposed persons to be 
and remain playing at the said unlawful 
game called faro, for divers large and excess- 
ive sums of money; to the great damage and 
common nuisance of the good citizens of the 
United States, to the evil example of all per- 
sons in like cases offending, and against the 
peace and government of the United States." 

The jury having found the defendant guilty 
upon this indictment, Coxe & Daudridge, for 
defendant, moved in arrest of judgment, and 
for a new trial; and after full argument on 
the part of the defendant, Mr. Swann, for the 
United States, cited the precedent in Archb. 
Cr. Law, 363, and submitted the case to the 
court 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (THRUSTON, Circuit Judge, 
absent), as follows: 

Coxe & Dandridge have moved the court in 
arrest of judgment, and contend that the 
' matters charged in the indictment do not con- 
stitute an offence at common law. That at 
common law no game or gaming was unlaw- 
ful; nor was it unlawful to keep a common 
gaming-house; and to this point they cited 3 
Reeves, Eng. Law, pp. 170, 293; 1 Curwood's 
Hawk. P. C. 721; Jac. Law Diet. "Gaming"; 

9 Anne, c. 14; 4 Tuck. Bl. 171; Com. v. Rich- 
ards, 1 Va. Cas. 133; 3 Chitty, for the forms 
of indictment containing a count for a disor- 
derly house. Rex v. Rogier, 1 Barn. & C. 272; 
Hawk. P. C. bk. 1, c. 32, § 2; Rex v. Dixon, 

10 Mod. 335; 33 Hen. VIII. c. 9, § 12; 1 
Doug. 60, 61, in Chandler v. Roberts, refer- 
ring to 10 Mod. 256. The British statutes of 
16 Car. II. c. 7, against deceit in gaming; 9 
Anne, c. 14, § 1, avoiding securities for money 
lost at gaming; Id. § 2, providing that if more 
than £10 be lost at play, at one sitting, it may 
be recovered; and section 3, requiring the 



winner to answer on oath, are in force in this 
country. But the English and British stat- 
utes, prohibiting certain games to certain 
classes of persons, never were in force in 
Maryland, and, consequently, are not in force 
here. The act of 1797 (chapter 110, § 2) is the 
only act in force in this county, for restrain- 
ing any kind of games, except the by-laws of 
the corporations of Washington and George- 
town; and that act only prohibits the setting 
up, keeping, and maintaining certain gaming- 
tables, or devices, in any tavern, or house 
occupied by a letailer of wine, spirituous liq- 
uors, &e. The game of faro is not an un- 
lawful game. No person can be punished un- 
der that statute for playing at that game, 
whether it be played in a tavern or a private 
dwelling-house. The offence under the stat- 
ute, is the setting up and maintaining the 
table or device. 

The indictment, therefore, in the present 
case, derives no assistance from any statute; 
nor does the playing at faro constitute any 
part of the offence. If it can be supported at 
all, it must be as an indictment for a common 
nuisance in keeping a common gaming-house, 
for lucre and gain, at which divers idle and 
dissolute persons were permitted to assemble 
and £ame for divers large and excessive sums 
of money. Hawkins (book 1, c. 75, § 6) says: 
"Also it hath been said that all common 
stages for rope-dancers, and, also, all common 
gaming-houses, are nuisances in the eye of 
the law;" "not only because they are great 
temptations to idleness, but, also, because 
they are apt to draw together great numbers 
of disorderly persons, which cannot but be 
very inconvenient to the neighborhood." And 
in section 7, he says: "And it seems to be a 
proper distinction between playhouses and the 
nuisances mentioned in the foregoing section ; 
that playhouses having been originally insti- 
tuted with a laudable design of recommend- 
ing virtue to the imitation of the people, and 
exposing vice and folly, are not nuisances in 
their own nature, but may only become such 
by accident; whereas the others cannot but 
be nuisances." Hawkins cites Higginson's 
Case, 2 Burrows, 1232, for keeping and main- 
taining "a certain common, ill-governed, and 
disorderly house, and in the said house, for his 
own lucre and profit, certain evil and ill-dis- 
posed persons, of ill name and fame, and of 
dishonest conversation, to frequent and come 
together, then and there unlawfully did cause 
and procure; and the said persons, in the said 
house, then,"&c, "and there to be and remain, 
fighting of cocks, boxing, playing at cudgels, 
and misbehaving themselves, unlawfully and 
wilfully did permit, and yet doth permit; 
to the great damage and common nuisance 
of all the subjects of our said lord the king, 
inhabiting near the said house, and against 
the peace," &c. Upon a motion in arrest of 
judgment this indictment was adjudged good, 
by the court of king's bench. He cites, also 
Rex v. Howel, 3 Keb. 465, 510, which was an 
indictment at common law for keeping a cock- 
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pit six days, for which he was fined forty 
shillings a day, the court making the statute 
of 33 Hen. VIII., c. 9, § 11, the rule of the 
fine, although the indictment was not under 
that statute. He also cites Rex v. Dixon, 10 
Mod. 336. The court there said, that the 
keeping of a gaming-house was an offence in- 
dictable at common law. In that case, indeed, 
the indictment was upon the statute of 33 
Hen. VIII. c. 9, § 11; and the objection was, 
that the statute, having chalked out a par- 
ticular method of proceeding for the recovery 
of the penalty of forty shillings a day, in- 
dictment would not lie. But the court said, 
that "where the statute gives a new penalty, 
or a new remedy for a common-law offence, 
the remedy at common law shall not be taken 
away without negative words." 

It was also objected, that if it were to be 
considered as an indictment at common law, 
it would not be good, for want of concluding 
"ad commune nocumentum"; butthecourtsaid 
it was "not necessary to conclude so here; the 
offence, in its own nature, importing that it is 
so. Besides, the word 'common* supplies this 
defect, if it were one." The statute of 9 
Anne, c. 14, which makes playing at any 
game unlawful, if more than £10 shall be lost 
at one sitting, is in force in this country. 

The indictment, in this case, is taken from 
the precedent in Archbold's Criminal Plead- 
ing (page 363), which is the exact form used 
in the case of Rex v. Rogier, 1 Barn. & C. 
272; in which case Abbott, C. J., upon a mo- 
tion in arrest of judgment, said, "1 have no 
doubt that the facts stated in this indictment 
constitute an Qffence at common law. Hawk- 
ins, in the passage which has been cited, ob- 
serves, 'It has been said that common gam- 
ing-houses are nuisances in the eye of the 
law;' and then he assigns the reason, name- 
ly, that they tend to produce certain evil 
consequences; which is not very different 
from saying that they are nuisances, if those 
consequences are produced. Since his time, 
many parties have been convicted upon in- 
dictments in which the keeping of such a 
house has been charged to be an offence at 
common law." After stating that the recitals 
in the statute of 25 Geo. II. c. 36, are "a legisla- 
tive declaration that the keeping of a gaming- 
house is an indictable offence," Mr. Chief Jus- 
tice Abbott proceeds: "Besides, the 9 Anne, 
c. 14, § 2, makes playing at any game unlaw- 
ful if more than £10 shall be lost. Now, in 
this case, the indictment states, not only that 
the defendants kept a common gaming-house, 
but that they permitted persons to play there 
for divers large and excessive sums of money. 
The playing for large and excessive sums of 
money would, of itself, make any game un- 
lawful; and, if so, there can be no doubt that 
this is an offence at common law." Bayley, 
Holroyd, and Best, Justices, concurred, and 
Holroyd, J., further added, <c that in his opin- 
ion, it would have been sufficient merely to 
have alleged that the defendants kept a com- 
mon gaming-house." The motion in arrest of 



judgment was overruled. It may be observ- 
ed, that in that case the judges laid no stress 
upon the fact charged in the indictment, that 
the defendant caused persons to come to play 
together at a certain unlawful game called 
rouge et noir; nor have I been able to find, 
that at the time when that case was decided 
the game of rouge et noir had been made un- 
lawful by any statute. The statute of 33 
Hen. VIII. c. 9, repealed all the former "stat- 
utes made for the restraint of unlawful games, 
or for the maintenance of artillery, as touch- 
ing the penalties and forfeitures of the same." 
By the eleventh section, it is enacted, That 
no person shall, for his gain, lucre, or living, 
keep "any common house, alley, or place, or 
place of bowling, coyting, cloysh, cales, half- 
bowl, tennis, dicing-table, or carding, or any 
other manner of game prohibited by any 
estatute heretofore made; or any unlawful 
new game now invented or made; or any oth- 
er new unlawful game hereafter to be invent- 
ed, found, had, or made; upon pain to forfeit 
and pay for every day keeping, having or 
maintaining, or suffering any such game to be 
had, kept, executed, played, or maintained, 
within any such house, garden, alley, or other 
place, contrary to the form and effect of this 
estatute, forty shillings." 

The first statute, prohibiting any kind of 
game, was that of 12 Rich. II. c. 6 (Anno 
1388), and applied only to servants of hus- 
bandry, laborers, and servants of artificers 
and victuallers; not to servants of gentle- 
men; and it commands them to refrain from 
such games as "hand and foot ball, coits, dice, 
throwing of stone keyles, and such other im- 
portune games." The statute of 11 Hen. IV. 
c. 4 (Anno 1409), enforces the 12 Rich. II. c. 
6, against laborers and servants playing at 
such unlawful games, by six days' imprison- 
ment. The statute of 17 Edw. IV. c. 3 (Anno 
1477), "For unlawful games," says: "That 
as, according to the laws of this land, no per- 
son shall use any unlawful games, that is to 
say, coits, foot-ball, or such like games;" 
"contrary to which laws, the said games, and 
divers newly-devised games called cloish, 
kayles, half-bowle, hand-in-and-hand-out, and 
quekeborde, from day to day, are used in di- 
vers parts of this land;" "which gamesters 
are daily supported and favored by the mas- 
ters and occupiers of divers houses, tene- 
ments, gardens, and other places in which 
they use, and play at their said ungracious 
and not commendable games;" wherefore, it 
was enacted, that no occupier or master of 
any house, tenement, &c, should voluntarily 
suffer any person to play at any of the said 
games, in any their said houses, tenements, 
&c, or any other place, under pain of im- 
prisonment for three years, and to lose for 
every default £20. And that no person should 
use or play at any of the said games, under 
pain of two years* imprisonment, and £10 for 
every default. The statute of 11 Hen. VII. 
c. 2 (Anno 1494), provided, that no artificer, 
laborer, or servant, should play at any unlaw- 
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ful game, but in Christmas. But by the stat- 
ute of 19 Hen. VII. c. 12 (Anno 1503), certain 
persons were forbidden to play at unlawful 
games. The statute 3 Hen. VIII. c. 3 (Anno 
1511), provided that unlawful games should 
not be used. By the statute 27 Hen. VIII. c. 
25 (Anno 1535), "there shall be no playing at 
unlawful games." These are all the statutes 
upon the subject prior to 33 Hen. VIII. c. 9. 
The titles only of the last four are given in 
Ruffhead's edition of the statutes, it being 
stated in the margin, that they were repealed 
by 33 Hen. VIII. c. 9. No principles are 
stated in any of them by which it can be as- 
certained what newly-invented games, (that 
is, games invented after these statutes,) 
should be deemed unlawful. The 12th section 
of the statute of 33 Hen. VIII. e. 9, makes it 
penal in any person to haunt the gaming- 
houses mentioned in the 11th section, and to 
play there. By the 13th section certain pla- 
cards or licenses might be obtained, express- 
ing what games should be used, and what 
persons should play thereat; security being 
given by recognizance to the lord chancellor, 
not to use the placard contrary to the form 
thereof. The 16th section provides, "that no 
manner of artificer, or craftsman of any 
handicraft or occupation, husbandman, ap- 
prentice, laborer, servant at husbandry, jour- 
neyman, or servant of artificer, mariners, 
fishermen, waterman, or serving-man," -"shall 
play at the tables, tennis, dice, cards, bowls, 
clash, coyting, logating, or any other unlaw- 
ful game, out of Christmas, under pain of 20s. 
to be forfeit for every time; and at Christ- 
mas to play at any of the said games in then- 
masters 1 houses, or in their masters' presence; 
and also that no manner of persons shall, at 
any time play at any bowls in open places out 
of his garden or orchard, upon pain," &c. By 
the 21st section, leases of gaming-houses 
were to be void. By the 22d and 23d sec- 
tions, masters might license their servants to 
play with themselves or other gentlemen. 
This statute did not prohibit gaming of any 
kind, at all times by all persons, and at all 
places; so that there was not, in truth, any 
game which was in itself unlawful. It only 
became unlawful by being used by certain 
persons, or in certain places, or at certain 
times. 

The keeping of a common house for any 
unlawful game, for lucre and gain was pro- 
hibited; but no game was made unlawful 
unless played at such common house. The 
statutes thus formed a circle. Every game 
played in a common gaming-house, was un- 
lawful; and every common house for playing 
at an unlawful game was unlawful. Some 
other games are prohibited by name, in sub- 
sequent-statutes, and all games with dice, ex- 
cept back-gammon; but the game of rouge 
et noir is not, as far as I have been able to 
search, mentioned in any of them. It was 
not, therefore, an unlawful game, unless 
made so by being played in an unlawful 
place, or by persons not authorized to play 
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it, or at an improper time. If all games were 
unlawful when played in a common gaming- 
house, then it was unlawful because it was 
played in such a house. But, as I have be- 
fore said, the court, in the case of Rex v. 
Rogier, did not lay any stress upon its being, 
in itself, an unlawful game. They seem to 
have decided the cause entirely upon the 
ground that a common gaming-house, kept 
for lucre and gain, at which persons are per- 
mitted to play for large and excessive sums 
of money, is, per se, a common nuisance. 
The reason why it is to be considered as a 
common nuisance, is, that it tends to draw 
together idle and evil disposed persons; to 
corrupt their morals, and to ruin their for- 
tunes; which is the same reason which is 
given in the case of houses of common pros- 
titution. It is not because the game played 
in such a gaming-house is, in itself,an unlaw- 
ful game, but because it is a common gaming- 
house kept for lucre and gain, where persons 
are permitted to play for money and other 
valuable property. 

It has been said, in argument, that if the 
law be so, every man who has a whist-party 
at his house is liable to be prosecuted and 
punished for a nuisance. But the distinction 
is broad and palpable. To become a common 
nuisance, it must be a common gaming-house, 
kept for lucre and gain; holding out allure- 
ments to all who are disposed to game, and 
kept for that purpose. We entirely concur 
with the English judges, in saying that we 
have no doubt that the facts stated in this 
indictment, constitute an offence at common 
law. 

The motion in arrest of judgment must 
therefore be overruled. 

But there is also a motion for a new trial; 
and it is understood that the grounds are: 
(1) That there was no evidence that the play- 
ing was for large and excessive sums of mon- 
ey, which is a necessary constituent in the 
offence. (2) That there was no evidence that 
it was in fact a common nuisance; nor that 
idle and evil-disposed persons were there; nor 
that it was a common gaming-house, open to 
everybody. (3) That only one instance of 
playing was proved. 

1. As to the first ground, the evidence was 
that the defendant kept a faro-bank, and the 
jury may be presumed to know the nature of 
the game and may have inferred from it, as 
they had a right to do, that whenever the 
game is played, it is for large sums; and that 
large sums are generally won and lost at that 
game. 

2. It is not necessary to prove that it was 
a common nuisance. It was suflScient to prove 
that it was a common gaming-house, kept for 
lucre and gain. 

3. It is not necessary to prove more than 
one act of gaming. It may be proved to be 
kept as and for a common gaming-house by 
other evidence than that of its having been 
often used as such. 

Motion overruled. 
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UNITED STATES (DIXON v.). See Case 
No. 3,934. 



Case No. 14,971. 

UNITED STATES v. DOBBINS. 

[1 Pa. Law J. Hep. 5.] 

District Court, W. D. Pennsylvania. March, 
1842. 

Bankruptcy — Privilege from Civil Arrest. 
A petitioner in bankruptcy is privileged from 
arrest on civil process pending the proceedings 
on this petition to be declared a bankrupt. 

This was a habeas corpus commanding the 
defendant, a constable, to bring before the 
court the body of Johnathan Ramaley. By 
the return on the writ, it appeared that the 
relator, Johnathan Bamaley, was arrested on 
an execution issued by an alderman of the 
city of Pittsburgh; that, previously to his 
arrest, the relator had filed his petition in 
due form to this court to be declared a bank- 
rupt; that the schedule annexed to said peti- 
tion contained the name and amount of the 
debt, &c., of the arresting creditor; that the 
said court had made an order appointing the 
12th day of March for the hearing of the re- 
lator and his creditors; and that notice of 
this order was published according to law. 

T. Mellon, for relator. 

IRWIN, District Judge, decided that the re- 
lator was within the jurisdiction of the court 
by the proceedings in bankruptcy, and, being 
bound at all times to abide its orders and de- 
crees in the matter of his petition, he was 
entitled to its protection, by being privileged 
from arrest in the present case, pending the 
proceedings in his application for relief under 
the bankrupt law. It was therefore ordered 
that the relator be discharged from arrest, 
and that the arresting creditor pay the cost 
of the proceedings on the writ of habeas 
corpus. 



Case ISTo. 14,973. 

UNITED STATES v. DOBBS et al. 

[15 Int Rev. Rec 9.] 

District Court, N. D. Mississippi. Dec. Term, 
1871. 

Internal Revenue Law— Illicit Distillery. 

[1. On a prosecution for conducting a distil- 
lery without giving the necessary bond or paying 
the tax, ignorance on the part of defendants that 
the bond had not been given or tax paid is no 
defense.] 

# [2. The presence of defendants while the dis- 
tillery was in operation is merely a circumstance 
to show their connection with it, and will not 
alone justify a conviction.] 

[This was an indictment against Newman 
H. Dobbs and E. S. Elliott on a charge of il- 
licit distilling.] 
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G. Wiley Wells, U. S. Dist Arty. 
R. O. Reynolds and Samuel J. Ghoulson, for 
defendants. 

Upon the trial of this cause the following 
proceedings were had: 

After the jury was placed in the box, but 
before they were accepted by the defendants, 
defendants' attorneys proposed to challenge 
peremptorily John Anderson, one of the ju- 
rors in the box, which was objected to by the 
district attorney, who contended that, in the 
courts of the United States in cases other 
than those in which the punishment is death, 
neither party is entitled to challenge a juror 
except for cause. 

HILI/, District Judge. By the common law 
peremptory challenges of jurors in misde- 
meanors were not allowed, nor is there any 
act of congress making such provision. But 
by the act of July 20, 1840 (5 Stat. 394), it is 
provided among other things that for the pur- 
pose of conforming as nearly as might be the 
qualifications, etc., of jurors to those in the 
state courts, the courts of the United States 
shall have power to make all necessary rules 
and regulations for conforming the designa- 
tion and empanelling of juries in substance to 
the laws and usages then in force in such 
state; and further, shall have power, by rule 
or order, from time to time, to conform the 
same to any change in these respects which 
might be thereafter adopted by the legisla- 
tures of the respective states for the state 
courts. The power and authority to make 
orders and rules under the provisions of this 
act in respect to challenges of jurors, whether 
peremptory or for cause, and in causes both 
civil and criminal, other than for treason, and 
those in which the punishment is death, was 
held and declared by Justice Nelson in case 
of U. S. v. Shackleford, 18 How. [59 U. S.] 
588. By the provisions of article 297, § 61, c. 64, 
p. 621, it is provided that in cases not capital 
the accused shall be allowed four peremptory 
challenges, and the state two. That if the 
rules heretofore adopted by this court do not 
adopt this provision as a rule of this court, 
and allow the United States two peremptory 
challenges, and the accused four, the same 
is now adopted, and that number of peremp- 
tory challenges allowed each party in causes 
in this court other than the causes provided 
for by the act of congress. 

Whereupon the district attorney challenged 
peremptorily one, and the defendants two ju- 
rors. The district attorney then introduced 
Perry Campbell, who testified that he was the 
assistant assessor of internal revenue for the 
Third district of Mississippi in the year 1870; 
that as such assessor he visited distillery No. 
2, situated on Home Lake in said district, and 
in De Soto county in this judicial district, at 
various times during the months of February, 
March, and April of that year; that said dis- 
tillery was registered in the name of O. H. 
Pollard, but the business was transacted with 
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him as such assessor "by defendant Elliott; 
that notice was given for a discontinuance of 
said distillery; when he went to close it up, 
he was not furnished with the kind of lock 
required by the commissioner of internal rev- 
enue, but other locks were procured and the 
establishment locked up; that he visited the 
establishment on the 23d of May, 1871, when 
he found the locks broken and the distillery 
establishment in operation, that defendant 
Dobbs was in the distillery and gave him 
some beer to drink, which was taken out of a 
stand in the house; that he met defendant El- 
liott, who remarked, "You have caught us, 
but Pollard has gone to Okolona to execute 
the bond, and we will make it all right;'* that 
he reported the facts to the assessor, and upon 
his report the establishment was seized by the 
collector. 

The district attorney then introduced A. P. 
Shattuck, who testified that he is now and 
was during the year 1870 assessor of internal 
revenue for the Third district of Mississippi: 
That distillery No. 2 is situated on, Home 
Lake in De Soto county in said district, and 
had been conducted in the name of O. H. Pol- 
lard in the months of February, March, and 
April, 1870; that he had given the bond and 
paid the special tax for that time, but had 
not given notice of his intention to continue 
or resume said distillery operation after the 
1st of May of that year; that O. H. Bol- 
lard and defendant Elliott about the 1st of 
May came to his office and proposed giving 
bond to resume operations in said distillery; 
that the bond was filled up, said O. H. Pollard 
as principal and said Elliott as surety; that 
he declined to accept and approve the same, 
when he was asked if Austin Pollard would 
be sufficient as an additional surety, when he 
replied that he would. 0. H. Pollard said 
Austin Pollard was in Jackson and he would 
get him to sign the bond when he returned, 
that he was expecting his return in a few 
days, but that the bond was never completed 
nor was any assessment made or further steps 
taken in his office. 

The district attorney then introduced B. 
B. Emory, 'who testified that he was the 
collector of internal revenue in 1870 for 
said district; that distillery No. 2 mention- 
ed was conducted in the months of Febru- 
ary, March and April in the name of O. 
H. Pollard; that defendant Elliott transact- 
ed all the business connected with his of- 
fice in relation to said distillery during said 
time; that no special tax was paid by any 
one on account of said distillery for the rev- 
enue year commencing May 1, 1870; that he 
seized said distillery June 1, 1S70; that he 
found the still warm, and mash, or beer, in 
the tubs, and some liquor, which he took to 
be whiskey, in the still, did not taste it, but 
it smelled like whiskey; that Dobbs pointed 
out a number of cattle and hogs, which he 
said belonged to him individually, and some 
to Major Wicks, and not to the firm; that he 
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pointed out other property which he said be- 
longed to the distillery; that he understood 
from both the defendants that they and O. H. 
Pollard composed the firm doing business in 
said distillery; that when he seized said dis- 
tillery he found the ground wet around the 
still, and saw fresh wagon tracks going im- 
mediately from the still. 

The district attorney then introduced J. B. 
Hood, who testified that about June 4, 1870, 
he took possession of said still as custodian 
under said Emory as collector and seizing offi- 
cer; that there was then no whiskey in the 
cistern, but some mash in the tubs, which he 
threw out to the stock. It was also in proof 
that one Franks, one Hunt, and another 
were engaged as operatives in running said 
distillery at the time both Campbell and Em- 
ory were there after the 1st of May, 1870. 

The defendants then offered to read to the 
jury, as evidence, a deed to the land on which 
the distillery was situated, to Austin Pollard, 
and a lease from him to O. H. Pollard, also 
a distiller's bond given by O. H. Pollard to 
the United States for the license year ending 
May 1, 1870, with all other papers on file in 
the collector's office relating to said distillery, 
filed by said Pollard during the said license 
year ending May 1, 1S70, to show that prior 
to May 1, 1871, the ownership of the dis- 
tillery was in O. H. Pollard. This being ob- 
jected to by the district attorney, the objec- 
tion was sustained, and the evidence offered 
excluded, on the ground that any such owner- 
ship could not relieve for acts done after the 
1st of May, 1870. 

BY THE COURT (charging jury). The de- 
fendants are charged in the indictment in 
three separate counts: 1st That they, on the 
23d day of May, 1870, carried on the business 
of distillers without having given the bond 
required by law therefor. 2d. That they on 
said day carried on the business of distillers 
without having paid the special tax therefor, 
as required by law. 3d. That they on said 
day made mash, wort, and wash, fit for dis- 
tillation and the production of spirits, in a 
building other than a distillery authorized by 
law. To these charges the defendants have 
plead not guilty, and it is for you to deter- 
mine from the testimony whether they are 
or are not guilty of either one or all the char- 
ges against them. 

All these men are presumed to be innocent 
until their guilt is established by sufficient 
testimony. To justify you in finding a ver- 
dict of guilty against the defendants, or either 
of them, the proof must satisfy your minds of 
the truth of the charges in the indictment; 
if it does, so that your minds can rest easy 
upon the conclusion of the truth of charge, 
you will so find in your verdict. But should 
it fail to produce such conviction, you will re- 
turn your verdict of not guilty. If you shall 
find that one of them is guilty, and the proof 
not satisfy you of the guilt of the other, you 
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will return a verdict of guilty as to the for- 
mer, and not guilty as to the latter; or, if 
you shall find the defendants guilty of the 
charge in one count of the indictment, and 
not guilty as to the others, or either of them, 
you will so find. All distillers are required to 
execute the bond as required by law, on the 
1st day of May of each year, or thereafter he- 
fore commencing operation, and to have an 
assessment made, and pay the special tax, 
and must also file the proper notice of the 
time of commencing, and perform all require- 
ments of the law, to authorize commencing 
distillation in such distillery; and if they com- 
mence before such compliance, it creates the 
offence of carrying on an illicit distillery, and 
this is substantially the offence charged in 
the first and second counts; and if mash, 
wort, and wash were made by the defend- 
ants, or either of them, in said building, al- 
though it was constructed with all the apper- 
tainments prescribed, yet, if the bond had not 
been given, and the special tax not paid, it 
was not a legally authorized distillery, and 
the offence charged in the third count was 
committed. If the proof satisfies you that 
the defendants, or either of them, were in 
any way connected with said distillery, as 
owners, partners, or employees, in operating 
said distillery after the 1st of May, 1870, it 
is incumbent on them to show by proof that 
the requirements of the law had been fulfilled 
to authorize such distillation; it was incum- 
bent on them to ascertain whether or not 
the requirements of the law had been fulfilled 
to authorize the operation of the distillery; 
and their ignorance as to whether the bond 
had been given and tax paid will be no ex- 
cuse. The presence of the defendants, if you 
are satisfied from the proof that they were 
present when the distillery was in operation, 
is a circumstance to show their connection 
with it, but, if nothing more is shown, will 
not be sufficient evidence to justify a convic- 
tion; but this circumstance must be taken 
and weighed with all the other evidence in the 
cause. If the evidence shows that one of the 
defendants is guilty of the charge, but does 
not show which, then you must acquit both. 
Confessions of a party accused of crime are 
said in law-books to be the most uncertain 
kind of evidence; but to constitute confes- 
sions a crime must have been charged when 
the confession is made, which, it is presumed, 
would alarm and affect the party charged. 
When admissions are freely- and voluntarily 
made, and in advance of any charge of crime, 
such admissions are to be considered as any 
other evidence. 

With the punishment annexed to a violation 
of the law you have nothing to do, nor with 
any real or apparent hardship, your duty be- 
ing to determine from all the proof, and noth- 
ing else, whether the charges made in the 
indictment are true or not. 

The jury returned a verdict in favor of the 
United States. 
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UNITED STATES v. DODGE. 

[1 Deady, 124.] i 

District Court, D. Oregon. July 15, 1865.2 

Customs Duties — Liability of Consignee — When 
Duties Accrue — Bonded Warehouses. 

1. The importer or consignee of imported 
goods, is personally liable for the duties charged 
thereon. 

2. An importation is complete when the goods 
arrive at the proper port of entry, and the du- 
ties accrue at that time, and not at the time 
of the subsequent entry at the custom house. 

3. In 1864 there were no public stores or 
bonded warehouses in the district of Oregon, 
and therefore goods imported into such district, 
before June 30 of that year, could not come 
within the description or operation of section 
19 of the act of that date (13 Stat. 216). 

This action was commenced June 23, 1865, 
to recover a balance of §738.68, alleged to be 
due from the defendant [Alexander Dodge] 
to the plaintiff, for duties on a cargo of salt 
imported from the Sandwich Islands to Port- 
land, in the district of Oregon, in the month 
of June, 1864. The case was tried by the 
court without the intervention of a jury. 
From the findings it appears: That on June 
12, 1864, the bark Cambridge arrived at the 
port of Astoria, in this district, from the 
Sandwich Islands, with a cargo of 401,364 
pounds of salt in bulk, consigned to order; 
that prior to June 30, the defendant purchased 
said salt, and became the owner and con- 
signee thereof, and as such made a verbal 
entry of the same for consumption, which 
entry was to be maae in writing, as soon as 
the salt was discharged from the vessel, and 
the exact quantity ascertained; that in pur- 
suance of said purchase and verbal entry, 
and prior to June 30. said salt was, by per- 
mission of the proper officer, discharged from 
said vessel, and received by the defendant in 
his premises; and that, afterwards, on July 
23, the entry of the salt was made and veri- 
fied in writing by the defendant, and the 
duties thereon computed at the rate of twen- 
ty-seven cents a hundred pounds, amounting 
in the aggregate, to $1,0S3.68, of which sum 
the defendant shortly afterwards paid to the 
collector, $300, but thereafter refused to pay 
the remainder of $783.68. 

Joseph N. Dolph, for plaintiff. 
Lansing Stout and Charles Larabee, for 
defendant. 

DEADY, District Judge. There is no doubt 
but that the defendant is personally liable 
for whatever duties are legally due upon the 
salt. When he purchased a cargo consigned 
to order, he became the consignee thereof. 
In Meredeth v. U. S., 13 Pet [38 U. S.] 493, 

i [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed by the circuit court Case unre- 
ported.] 
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tlie supreme court held that both the im- 
porter and consignee were personally liable 
for duties on imported goods. Upon the argu- 
ment no serious question was made as to the 
facts of this case, but admitting them to be 
as found by the court, the defendant makes 
two objections to the plaintiff's right to re- 
cover more than the sum of §422.45, which he 
admits to be due. 

First: That under the act of June 30, 1864 
(13 Stat. 213), salt was only liable to pay a 
duty of eighteen cents a hundred pounds, 
and that this cargo came within that act by 
virtue of section 19 thereof (13 Stat. 216), 
which provides: "That all goods, wares and 
merchandise which may be in the public 
stores or bonded warehouses on the day and 
year this act shall take effect shall be sub- 
jected to no other duty upon the entry there- 
of for consumption, than if the same were 
imported respectively after that day." In 
support'of this conclusion counsel attempt to 
maintain that the salt after its discharge 
from the Cambridge and prior to July 23, 
was in a "public store," and not yet entered 
for consumption. The material fact assumed 
in this proposition is not true. There are not 
now nor never were any public stores or bond- 
ed warehouses for the storing of imported 
goods established in Portland. The salt was 
delivered from the vessel on to the private 
premises of the defendant. At the time it is 
apparent that he had no thought of such a 
thing as the salt being entered in bond or 
deposited in a public store or warehouse. 
The duties being more than the defendant 
was prepared to pay at once, the collector, as 
a favor, trusted the defendant until he could 
dispose of some portion of the salt. Upon 
this arrangement he paid the $300, but hear- 
ing soon after of this provision in the act of 
June 30, 1864, he appears to have conceived 
the idea of claiming that this importation 
came within section 19 of said act, because 
the salt was in fact stored in a warehouse 
(his own) when the act took effect, and be- 
cause the formal entry for consumption was 
not made until after that date. If there had 
been a bonded warehouse in Portland, as 
there should have been, it is more than like- 
ly that this salt would have been entered in 
bond, and thus brought within the operation 
of said section 19, and thereby been admit- 
ted to consumption at one third less duties 
than it was. For this reason, it may be said 
that the defendant was within the equity of 
the statute, and if he had promptly paid the 
duties according to the collector's assess- 
ment and his agreement, and then appealed 
to the secretary of the treasury in the mode 
prescribed by law, the difference might have 
been remitted to him. But as it was, the 
defendant not only refused to perform his 
agreement with the collector, but seemed 
disposed to avoid the payment of even the 
§422.45 which he now admits was due from 
him in any event 
Second: That the importation was not com- 
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plete until the formal written entry of the 
goods for consumption on July 23, and that 
therefore the duties thereon are to be com- 
puted under the act then in force. But the 
reason of the thing and the whole current of 
authorities are otherwise. Duties accrue 
when the vessel containing the goods ar- 
rives at the proper port of entry. This is 
the moment when the importation is com- 
plete, and not the subsequent entry at the 
custom house. This is the long and well es- 
tablished rule even in cases like this, where 
a new act has been passed increasing or di- 
minishing duties upon goods imported after 
a specified period. Meredeth v. U. S., cited 
above; U. S. v. Bowell, 5 Oranch [9 U. S.] 
372; Arnold v. U. S., 9 Cranch [13 U. SJ 120; 
U. S. v. Iandsey [Case No. 15,603]; Prince v. 
U. S. [Id. 11,425]. Judgment that the plain- 
tiff recover of the defendant, §783.68, with 
interest thereon at the rate of ten per centum 
per annum, from July 23, 1864, amounting to 
$76.19, together with its costs and disburse- 
ments of this action, taxed at $70.72. 

[Affirmed on error in the circuit court Septem- 
ber 13, 1866 (Field, Circuit Justice). Case un- 
reported.] 

Case Wo. 14,974. 

UNITED STATES v. BODGE. 

[1 Deady, 186.] i 

District Court, D. Oregon. Nov. 7, 1866. 

Intoxicating Liquors— Salb without License— 
Proceeds of Sale— Proofs— Credi- 
bility of Witnesses. 

1. A sale of spirituous liquors, without a 
license therefor first obtained, is a violation of 
section 73 of the av.t of June 30, 1864 (13 Stat. 
249), although the party making such sale in- 
tended at the time to give the proceeds thereof 
to the sanitary commission or other charitable 
use. 

[Cited in State v. Dunbar, 13 Or. 591, 11 Pac. 
300.] 

2. Reputation is competent proof of the name 
of a person, place or house; and, therefore, up- 
on the trial of an indictment against one Dodge 
for selling liquo*- without license, the govern- 
ment was allowed to prove that the house where 
the witness bought the liquor was called Dodge's, 
and that the name of the man who kept it was, 
called Dodge. 

3. Power and duty of a jury in judging of the 
credibility of witnesses, and the value or effect of 
evidence. 

This was an indictment [against Solomon 
Dodge] found under section 73 of the Act of 
June 30, 1864 (13 Stat. 249), commonly called 
the "Internal Revenue Act." It charged the 
defendant with selling liquor at retail with- 
out a license therefor, between July 12 and 
September 15, 1845, at Yaquinna Bay, in the 
district of Oregon. The plea was "Not guil- 
ty." On the trial, it was admitted that be- 
tween the dates aforesaid, or since, the de- 
fendant was not licensed to retail liquor. 
From the evidence it appeared that he was 

i [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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the proprietor and occupant of a house in 
the village of Oysterville, on the waters of 
Yaquinna Bay, where he was in the habit 
of entertaining travelers with board and 
lodging; that he kept spirituous liquors in 
his house and furnished them to his guests 
and others, by the drink or bottle, without 
any direct charge therefor, but that such 
guests and others at the suggestion of the 
defendant, deposited the value of such liquor 
in money in a box kept on the mantelpiece 
with a hole cut in the lid of it, and called by 
the defendant "the sanitary box." There 
was no evidence tending to show that the 
moneys so deposited were ever in fact ap- 
plied by the defendant to any use other than 
his own. 

Joseph N. Dolph, for plaintiff. 
William M. Strong, for defendant 

DBADY, District Judge (charging jury). 
The internal revenue act of June 30, 1864, 
provides: Section 71: "That no person, firm, 
company or corporation, shall be engaged in, 
prosecute or carry on any trade, business or 
profession hereinafter mentioned or describ- 
ed, until he or they shall have obtained a 
license therefor in the manner hereinafter 
provided." Section 72 prescribes the mode 
of obtaining such license, and devolves up- 
on the person requiring it the duty of apply- 
ing therefor, and furnishing the proper of- 
ficer the necessary information to enable him 
to issue the same, and also to pay the tax 
thereon. Section 73: "That if any person 
or persons shall exercise or carry on any 
trade, business, or profession, or do any act 
hereinafter mentioned, for the exercising, 
carrying on, or doing of which trade, busi- 
ness or profession, a license is required by 
this act, without taking out such license, as 
in that behalf required, he, she, or they shall, 
for every such offence, besides being liable 
for the payment of the tax, be subject to im- 
prisonment for a term not exceeding two 
years, or a fine not exceeding five hundred 
dollars, or both." Section 73 defines the 
crime with which the defendant is accused, 
°and prescribes the punishment therefor. It 
consists in the exercising or carrying on the 
business of a retail liquor dealer. Section 79 
of the act (subdivision 5) defines the busi- 
ness of a retail liquor dealer, as follows: 
"Every person who shall sell, or offer for 
sale foreign or domestic spirits * * * in 
quantities of three gallons or less, * * * 
shall be regarded as a retail dealer in li- 
quors under this act." 

If the evidence satisfies you that the de- 
fendant, between the dates charged in the 
indictment, was engaged in the business of 
retailing liquor, within the terms of this def- 
inition, you should find him guilty, other- 
wise not. Proof of a single act of selling or 
offering for sale, is sufficient to constitute 
the crime, and warrant a conviction. The 
object of section 73, is to punish persons who 



do or attempt to defraud the revenue of the 
United States in this particular, and unless 
it is honestly and impartially enforced by 
courts and juries, the government is cheated, 
and gross injustice is done to all honest peo- 
ple, who pay their taxes fairly and prompt- 
ly. Proof that the defendant was engaged 
in the business of a retail liquor dealer, may 
arise from circumstances, other than a par- 
ticular instance, of selling or offering to sell. 
A person is engaged in a business within the 
meaning of the act, when he has the means 
to do so at his command, and holds himself 
out to the world, or the public in that ca- 
pacity, or is ready or offers to do a particu- 
lar act, constituting such business. If he 
should not succeed in securing custom or 
making sales, this fact is not an excuse for 
having engaged in the business without a 
license. The license must be first obtained, 
and then, and not before, the party is at 
liberty to sell or offer for sale, liquor in less 
quantities than three gallons. The liquor 
may be offered for sale without a special or 
personal solicitation of any particular person 
to become a purchaser. It may be done by 
general advertisements in the press, or by 
the exhibition of signs or symbols in the vi- 
cinity of the place of the alleged business, or 
by having the article on sale, with intent to 
dispose of it to any one offering to purchase. 
Counsel for the defendant ask the court to 
instruct you, as a matter of law, that if the 
money recovered by the defendant for liquor, 
was honestly intended by him for the use 
of the sanitary commission, he cannot be 
convicted. I hardly suppose counsel is in 
earnest in making this proposition. But be 
that as it may, I decline to give the instruc- 
tion. The delivery or furnishing of liquor 
by the defendant to any one with the intent 
on his part to obtain and receive a compen- 
sation therefor, directly or indirectly, con- 
stitutes a violation of section 73 of the act; 
and any ulterior purpose, whether real or 
pretended, to bestow the money or compen- 
sation so obtained upon any person or ob- 
ject of charity, or otherwise, does not affect 
the character of the transaction or purge the 
defendant of the guilt incurred by such un- 
licensed traffic. As well argue that it is jus- 
tifiable to cheat or steal generally for the 
benefit of the sanitary commission. The old 
maxim applies— "Be just before you are gen- 
erous." However, upon the facts known to 
the court, this "sanitary-box" appears to be 
a mere dishonest device to avoid the pay- 
ment of the tax, and not a very ingenious 
one. It is a matter of history that the Con- 
federate army under Lee surrendered to 
Grant on April 9, 1S65. Practically, the Civ- 
il War then terminated, and with it the col- 
lections for the sanitary commission. Such 
being the case, judge you if it is not absurd 
now to claim that the defendant was retail- 
ing liquor at the remote and insignificant 
village of Oysterville, on the coast of Ore- 
gon, without a license, in the month of Sep- 
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temher, 1865, for the benefit of the sick and 
wounded of the army of the Republic. Be- 
sides, before the defendant is excused upon 
this ground, in common honesty, he ought 
to show that he has paid over the money 
made or received to the commission. Noth- 
ing of the kind has been attempted, and you 
are therefore warranted in concluding that 
this defence is untrue in fact as well" as in- 
sufficient in law. 

A witness has been allowed to testify be- 
fore you that the house in Oysterville, where 
he obtained liquor, was on one occasion 
"called Dodge's." Counsel for the defend- 
ant objected to the introduction of this evi- 
dence on the ground that it was hearsay. 
Not satisfied with the ruling of the court, 
counsel appeals to you in somewhat extrav- 
agant terms, to disregard it as incompetent. 
I suppose you are aware, if counsel is not, 
that it is the province of the court to decide 
what evidence is competent and relevant, 
and not that of the jury. In the heat of ar- 
gument and from a desire of victory, coun- 
sel sometimes make extravagant assertions 
before juries, for which they are hardly ac- 
countable, and to which you should give no 
heed. 

The testimony of the witness has been al- 
lowed by the court to be offered to you as 
competent, and it is your duty so to receive 
and consider it as such. The house "was 
called Dodge's," and the man who dealt out 
the liquor "was called Dodge"— in' other 
words, the house, and the man who kept it, 
had the reputation in that vicinity of being 
named Dodge. Reputation or hearsay is 
competent proof of the tiame of a person, 
place or house. But the effect or value of 
this evidence upon the point in controversy 
—whether the witness got his liquor from 
the defendant or at a place under his con- 
trol—is for you to determine. And so it is 
with all the evidence in the case. The de- 
gree of credit to be given to the testimony 
of the witnesses, and the inferences, if any, 
to be made from the facts proven, are mat- 
ters within your province to determine. Yet 
your power in this respect is not arbitrary, 
but must be exercised with legal discretion 
and in subordination to the rules of evidence. 
Your oath to decide according to the law 
and evidence given you in court, obliges you 
to do this. And it is the duty of the court 
to make such suggestions to you in this re- 
spect as it conceives proper under the cir- 
cumstances of the case. 

It is not contended that any of the wit- 
nesses have deliberately stated what is un- 
true. The presumption of law is that a wit- 
ness testifies truly, and you are to act upon 
this presumption until it is overcome by the 
evidence or circumstances of the case. The 
witnesses, sp far as appears, are persons 
without any grudge against the defendant, 
and having no special or personal interest in 
his conviction. From the fact that it appears 
they obtained liquor at his house for their 
25FED.CAS.— 56 



own convenience, they may be reluctant to 
testify against the defendant, and thus be 
the means of his being punished for that 
act. Such feelings are natural, and have 
their foundation in a generous sentiment, 
but you should bear in mind that they may 
lead a witness to, unconsciously or other- 
wise, state the facts concerning which' he is 
interrogated as favorably for the defendant 
as he can, without telling a deliberate false- 
hood. As in this case, a witness upon his 
examination in chief, may state a fact against 
the defendant positively, and upon cross- 
examination, at the suggestion of counsel 
for defence be very ready to cast doubt upon 
such statement, by admitting the possibility 
of his being mistaken in regard to some im- 
portant circumstances connected therewith. 
Considering the relation which the witnesses 
called by the government appear to sustain 
to the defendant, it is fair to infer that their 
testimony is as favorable to him as their 
consciences would permit. Subject to these 
suggestions and your oaths, you are to judge 
of the credibility of the witnesses and the 
value of their evidence, and find accordingly. 
The law presumes that the defendant is 
innocent of the crime charged against him. 
The burden of proof is upon the government 
to overcome that presumption, and prove the 
charge as laid in the indictment beyond a 
reasonable doubt. A reasonable doubt is not 
a mere caprice,' whim or possibility, but a 
doubt arising from the circumstances of the 
case, and founded upon a substantial reason. 
It is not required that the proof should 
amount to absolute certainty. Moral cer- 
tainty is sufficient to authorize a verdict of 
guilty, and you are not to acquit the defend- 
ant because by some possibility or other he 
may not be guilty. If, upon a careful con- 
sideration of all the circumstances of the 
case, you are satisfied beyond a reasonable 
doubt that the defendant is guilty as char- 
ged in the indictment, you should say so by 
your verdict, otherwise not. 

The jury found the defendant guilty as char- 
ged in the indictment. Judgment that the de- 
fendant pay a fine of $50, and the costs of the 
action, taxed at $76.26, and that in default there- 
of he be committed to the county jail at Mult- 
nomah county until the same was discharged, at 
the rate of one day for every $2 of such fine and 
costs. 
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UNITED STATES v. DODGE. 

[2 Gall. 313.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1814. 

Contempt— Purging — Perjury. 

If the party purge himself on oath, the court 
will not hear collateral evidence for the purpose 
of impeaching his testimony, and proceeding 
against him for the contempt. But if perjury 

i [Reported by John Gallison. Esq.] 
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appear, the party will be recognised to answer, 

&c. 
[Cited in Re Pitman, Case No. 11,184; Re 
May, 1 Fed. 743; U. S. v. Anon., 21 Fed. 
768.] 
[Disapproved in Re Bates, 55 N. H. 327. 
Cited in Burke v. State, 47 Ind. 531; Fish- 
back v. State, 131 Ind. 318, 31 N. E. 86; 
State v. Earl, 41 Ind. 465. Disapproved 
in State v. Matthews, 37 N. H. 456.] 

This was a process of attachment against 
the respondent for a contempt in forcibly res- 
cuing T. P. Shaw, a prisoner in the custody of 
the marshal, under an indictment for treason. 

G. Blake, for the United States. 
L. Saltonstall, for respondent. 

PKR CURIAM. We cannot receive any col- 
lateral evidence as to the offence, but if the 
respondent, by his affidavit, and answers on 
oath to interrogatories proposed by the district 
attorney, discharges himself of the contempt, 
no further proceedings can be had against him 
on the attachment. If, from any collateral 
evidence, it should appear, that there is rea- 
son to believe the respondent has perjured 
himself, we will recognise him to answer, at 
the next term of the court, to such matters as 
may be found against him. See, as to con- 
tempts and practice thereon, Vin. Abr. "Con- 
tempts," A, B; Prac. Reg. 99, 100; Gilb. 
Com. PI. 20, 21; 12 Mod. 511; Mod. Cas. 73; 
Com. Dig. "Chancery," D, 3; Salk. 321; 4 Bl. 
Comm. 283; Rex v. Horsley, 5 Term R. 362; 
3 Hawk. P. C. bk. 2, c. 22, §§ 1, 32-34; 1 W. 
Bl. 640; Wyatt's Reg. 138; 2 Burrows, 796; 
Doug. 516; Bac. Abr. "Attachment/' B. 

The respondent was discharged. 



Case ISTo. 14,976. 

tJNITED STATES v. DODGE et al. 

• [1 Tex. Law J. 47.] 

District Court, W. D. Texas. Oct. 3, 1877. 

Civil Rights — Railway Passengers — Master 
and Servant. 

[1. A railway employe who denies to a female 
passenger having a first-class ticket a right to 
ride in the only ear in the train appropriated for 
the accommodation of ladies alone, solely be- 
cause she is a person of African descent, is 
guilty, under the civil rights law of March 1, 
1875 (18 Stat. 335), whether he acts under the 
instructions of his employer or not. If he 
acts under the instructions of superior officers of 
the railway company, they also are guilty un- 
der the law.] 

[2. If there are two cars, equally fit and appro- 
priate, in all respects, for the use of white fe- 
male passengers as well as colored female pas- 
sengers, then there is no offence, under the law 
in denying a coloied female passenger entrance 
' to one, and requiring her to ride in the other.] 

DUYAL, District Judge (charging jury). 
The information filed in this case charges 
that W. E. Dodge, as president, W. R. Baker, 
as vice president, and J. Durand, as superin- 
tendent, of the Houston & Texas Central Rail- 
way Company, together with John Burdisch, 
an employe of said company, being in con- 



trol and managing the cars of said road, did 
on the 26th of April, 1876, with an unlawful 
common intent and purpose, deny to one Mil- 
ly Anderson admission into a car intended 
and provided for the transportation of fe- 
male passengers, for the sole reason that she 
was a person of African descent, contraiy to 
the act of congress of March 1, 1875, entitled, 
"An act to protect all citizens in their civil 
and legal rights." The act in question, so far 
as it bears upon the present case, provides 
"that all persons within the jurisdiction of 
the United States shall be entitled to the full 
and equal enjoyment of the accommodations, 
advantages, facilities and privileges of public 
conveyances on land or water," etc., "sub- 
ject only to the conditions and limitations es- 
tablished by law, and applicable alike to cit- 
izens of every race and color, regardless of 
any previous condition of servitude." The act 
then goes on to denounce a penalty upon any 
person who shall violate this provision. Al- 
though the passage of this act, including the 
provision just read, was no doubt suggested 
by the condition of the late slave race of 
the Southern states, who had afterwards been 
made citizens of the United States, yet it is 
not confined in its operations to them alone. 
It extends to the white race, also, and em- 
braces every person who is a citizen of the 
United States. One of the most valuable 
rights which every citizen of the United States 
enjoys is the right of passing from one place 
in the Union to the other, either for purposes 
of business or pleasure. To enable him to 
enjoy this liberty of locomotion, the incidental 
right exists, both by common and statute 
law, that he or she shall be conveyed on and 
over the great public lines of transportation 
which traverse the country by land or water. 
These lines of transportation, whether they 
consist of railroads, steamboats, or stages, 
are known to the law as common carriers. 
They owe to the public at large a general du- 
ty, independent of any contract in the partic- 
ular case. The law imposes upon them the 
duty of transporting every citizen who pays 
the fare demanded to some designated point, 
and of giving nim or her full and equal ac- 
commodation, convenience, and comfort, as is 
accorded to other passengers, male and fe- 
male, who pay a like fare. This right of 
the citizen, and this duty of the common car- 
rier, is recognized and exists by the common 
law of the land, and it is only to protect 
this right, and enforce this duty, that con- 
gress passed the provision of law which I 
read to you. Persons who refuse to con- 
form to reasonable regulations on the part of 
the carrier, or who, for good reason, are not 
fit associates for other passengers, as, for in- 
stance, those who are drunk, disorderly, in- 
decent, or offensive in their conduct, or who 
have contagious diseases, and the like, may 
properly be refused passage. But, with these 
and perhaps other like exceptions, every citi- 
zen of the United States, male or female, 
native born or naturalized, white or black, 
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who pays to the carrier the fare demanded 
for the , best accommodations, is entitled to 
the best provided for the different sexes; and 
no discrimination, as against the one, in fa- 
vor of the other, can be legally made, pro- 
vided they are decent in person and inoffen- 
sive in conduct. Mere race or color will not 
justify any such discrimination. The offi- 
cers or employes of an incorporated railroad 
company are presumed, in the absence of 
proof to the contrary, to do their duty,— to 
act according to the instructions given them 
by their principal. But. where an officer or 
employ^ of such company denies to a citizen 
of the United States admission into and pas- 
sage upon a railroad car, to which such cit- 
izen is legally entitled (there being room for 
him or her to sit therein), then such officer 
or employ^ would be liable to a prosecution 
like the present, whether he acted under the 
instructions of his principal or not 

If the jury believe, from all the evidence 
in this case, that Milly Anderson, on the oc- 
casion referred to in the information, had 
purchased a first-class ticket, entitling her 
to a seat in a car of the Houston & Texas Cen- 
tral Railway Company, destined and appro- 
priated for the accommodation of ladies alone, 
and there was but one such car, and, on pre- 
senting such ticket to the defendant Burdisch, 
she was by him denied admittance therein, 
solely because she was a person of African 
descent, then he would be guilty under 
the law, whether he acted under the instruc- 
tions of his principal or not; and, further- 
more, if the jury believe from the evidence 
that Burdisch, under such circumstances, act- 
ed under the authority and instructions of 
the other defendants, Dodge, Baker, and Du- ■ 
rand, then the said defendants would be 
guilty; otherwise, they would not But if 
the jury believe from the evidence that there 
were two cars on this occasion, and that they 
were equally used and appropriated for the 
carriage of ladies and gentlemen who had 
first-class tickets, without distinction of race 
or color, and that they afforded the same 
advantages, comforts, conveniences, and en- 
joyments; and if they further believe that 
under such circumstances the defendant Bur- 
disch, while denying Milly Anderson entrance 
into one, gave her passage in the other, then 
he would not be liable to this prosecution, 
and the jury should return a verdict of not 
guilty, generally, as to the defendants. But 
in such case the jury should be fully satis- 
fied from the evidence that the car in which 
passage was offered was in fact, in all re- 
spects, equal to the other, and was as fit and 
appropriate at that time for white female 
citizens as for colored female citizens, if 
there exists on the part of the jury, or any 
of them, any prejudice for or against the 
Houston & Texas Central Railroad Company, 
or for or against colored citizens, I beg that 
it will be discarded on this occasion, and that 
under the law as T have given it, and the 
evidence before them, this jury wili deter- 



mine the guilt or innocence of the defendants 
just as they would if the denial of rights char- 
ged in the information had been in reference 
to a white female citizen, instead of a col- 
ored one. 



Case 3STo. 14,977. 

UNITED STATES v. DOEBLER. 

[Baldw. 519.] i 

Circuit Court, E. D. Pennsylvania. Oct Term, 
1832. 

Criminal Law — Evidence — Contents of Letter 

— Notice to Produce — Counterfeiting — 

Scienter— Passing other Counterfeits. 

1. On an indictment for forging and deliver- 
ing bank notes, after proof of the fact of forging 
a large quantity, and the delivery of one note; 
parol evidence of the contents of a letter to an 
accomplice from the defendant on the subject 
of counterfeit notes, for which the accomplice 
could not account and had not searched, but be- 
lieved he has lost, is admissible. If the letter to 
which it is an answer is in the hands of the de- 
fendant, it need not be produced or notice given 
to the defendant to produce it, before evidence is 
given of the contents of the answer. 

[Cited in Morehead v. TJ. S., Case No. 9,792.] 
[Cited in American Life Ins. & Trust Co. v. 

Kosenagle," 77 Pa. St 514; De Baril v. 

Pardo (Pa. Sup.) 8 Atl. 878.] 

2. The law presumes that an accomplice would 
destroy a letter which would implicate him, and 
no search is necessary in order to admit sec- 
ondary evidence. 

3. In forgery no notice is necessary to produce 
a paper in the hands of the defendant, an accom- 
plice, or a third person who secretes it to pro- 
tect the defendant, or that evidence of its con- 
tents will be offered at the trial, though such 
paper is not the subject of the indictment. 

4. If the .original would be evidence of the 
scienter, as to the note laid in the indictment, 
the law presumes notice that all competent evi- 
dence relating to it will be offered. 

5. After evidence that a note of the description 
laid in the indictment had been forged and 
passed, evidence may be given of delivering or 
passing other counterfeited notes on the same 
hank before or after the passing the one in ques- 
tion. 

6. The time which elapses between the two 
acts is not material as a matter of law, but 
of fact for the jury to draw the inference of the 
scienter, the presumption being weaker from 
the length of time. 

The indictment in this case contained three 
counts: (1) For forging, procuring to be for- 
ged and assisting to be forged, a note in 
imitation of a note of the Bank of the Unit- 
ed States, for 20 dollars, signed by N. Bid- 
die, president, and W. M'lllvaine, cashier; 
the payee, the date, and place of date is un- 
known, which was in the possession of the 
defendant and is now in the possession of 
some person unknown to the jury. (2) i^or 
the same offence, omitting the names of the 
president and cashier, which note remains in 
the possession of the. defendant (3) For de- 
livering a forged note as described in the 

E 

i [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 
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first count, knowing it to be forged, which 
note is in the possession of some person un- 
known. 

The following questions of evidence arose 
at the trial: On the trial it was testified by- 
one Rallston, an accomplice, that the defend- 
ant had in his possession at the Lancaster 
races, two bundles of counterfeit United 
States 20 dollar notes, which he said he had 
filled up, one of which he delivered to wit- 
ness to pass, saying it was counterfeit; aft- 
erwards he told witness to write to him 
when he wanted any more. He accordingly 
wrote several letter^ requesting the defend- 
ant to send him some of the same notes, to 
which he received answers; he sent one of 
the letters by one Shi\e, who brought him 
back a letter, which he opened and read; 
being asked for the letter, he said he had it 
not, had no place where he kept letters or 
papers, did not know where to look for it, 
or what had become of it, but believed it 
had been lost. Shive proved the receipt of 
a letter from Rallston directed to the defend- 
ant, that he delivered it to him and received 
an answer, which he delivered to Rallston, 
who read it in his presence. Mr. Uilpin then 
offered to prove the contents of the letter, 
which was opposed by Mr. Brashears and D. 
P. Brown, for the defendant, on the ground 
that the letter was not produced, no search 
made for it, no notice given that secondary 
evidence of its contents would be offered, or 
to produce the letter to which it was an an- 
swer. After argument on both sides, the court 
took time to consider the question. One ISrn- 
pich was then examined, who proved that at 
the Lancaster races, at the time testified by 
Rallston, the defendant delivered him a 20 
dollar note, stating that it was not good, 
and requested the witness to play it off at a 
faro table, which he did not do, but after 
some time returned it to the defendant Mr. 
Gilpin, after stating that this note was not 
the subject of any '^.dictment, but that the 
evidence in relation to it was offered to prove 
the scienter as to th^ notes charged in the 
indictment, asked the witness to describe the 
20 dollar note, as to the bank, &c. it was on, 
which was objected to, on the ground that 
this was matter collateral to the indictment, 
of w T hich notice ought to have been given to 
the defendant, and that it was not evidence 
of the scienter, because the delivery of the 
note to Empich was subsequent to the de- 
livery of the note which was the subject mat- 
ter of the indictment, and the question was 
elaborately argued. 

BALDWIN, Circuit Justice. In deciding 
on the admission of the secondary evidence 
of the contents of the letter, we must, in this 
stage of the cause, consider the defendant 
and Rallston as acting in concert in relation 
to the passing of counterfeit notes forged by 
defendant, together with Shive, who was the 
carrier of the letters which passed between 
them, and who was also concerned in pass- 



ing the notes, and that the object of the let- 
ters was to procure from the defendant for- 
ged notes for the others to pass. The pos- 
session of such letters would be strong evi- 
dence against them or either of them; Rails- 
ton had no inducements to preserve them, but 
strong ones to destroy them as soon as re- 
ceived; the presumption is, that they were 
so destroyed to suppress evidence of his 
guilt, and he testifies that he has no knowl- 
edge of where the letter is, but believes it 
is lost, &c. The general rule is, that the 
best evidence shall be offered which the na- 
ture of the case admits, and is in the power 
of the party to produce, secondary evidence 
of the contents of papeis, is not admissible 
when by reasonable diligence the original can 
be produced, but the degree of diligence de- 
pends on the nature of the transaction to 
which the paper relates, the importance of 
the paper, and the circumstances of the case. 
1 Durn. & E. [1 Term R.] 201; [Riggs v. 
Tayloe] 9 Wheat. [22 XJ. S.] 484; [Sebree v. 
Dorr] Id. 563; [Renner v. Bank of Colum- 
bia] Id. 596; [Sicard v. Davis] 6 Pet. [31 U. 
S.] 124; [U. S. v. Reyburn] Id. 366, 368; 
4 Bing. 294; 13 E. C. L. 443. If the court 
are satisfied that the paper is not kept 
back by design, that there can be no in- 
ducement to withhold it and the paper is 
of such a nature that no doubt can arise 
as to its contents m its substantial parts, 
secondary evidence is admissible even with- 
out a search by the ^arty who had once 
had it in possession (Sicard v. Davis, 6 Pet. 
[31 U. S.] 124), if the non production is 
accounted for, so that it appears not to be at- 
tainable by the party offering to prove its 
contents, or that a search would be useless 
(U. S. v. Reyburn, Id. 366, 36S). There must 
be a well grounded suspicion that better ev- 
idence is in the power of the party than 
what he produces, or negligence in making 
the proper search, to exclude a copy or other 
evidence of the concents of papers; but it is 
difficult to lay down a precise rule applica- 
ble to all cases. Reasonable diligence neces- 
sarily depends on the features of each case 
as they are developed. In the present we 
can have no difficulty. It is not pretended 
that the letter was ever in the hands of any 
others than the accomplices of the defend- 
ant. If self-preservation would not induce 
them to destroy it, they certainly had no in- 
ducement to preserve it. From the object 
of the correspondence, there can be no dif- 
ficulty in ascertaining the subject matter of 
the letter and its contents, sufficiently for all 
the purposes of justice. It is in proof that 
the letter to whicn it w:;s an answer was 
put into the hands of defendant, related to 
counterfeit notes, and thai the one in ques- 
tion related to the same subject, and was de- 
livered to the witness by the defendant him- 
self; under such circumstances, we are of 
opinion that no search was necessary, as ev- 
ery presumption is that the letter was de- 
stroyed, and the account given by Rallston 
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consistent with his situation and the subject 
of the letter. 

It is next contended that the letter to 
which it was an answer, ought to have been 
produced, and notice given to the defendant 
that evidence of the contents of the letter 
received from defendant would he offered, 
before the secondary evidence can be given. 
It is admitted that if the letter was the im- 
mediate subject of the indictment, no notice 
would be necessary, but it is contended that 
it is necessary in ah other cases, according 
to the rule laid down by he supreme court 
of this state, in Com. v. Messinger, 1 Bin. 
275. Neither the cases referred to by the 
court in that case, or those cited in the ar- 
gument, support the distinction contended 
for, or establish the rule laid down by the 
chief justice; they establish the principle 
that other evidence may be given as to pa- 
pers which a defendant will not produce on 
notice to himself (Attornty General v. Le 
Merchant, 2 Durn. & E. [2 Term R.] 201, 
• note; Rex v. Watson [2 Term R. 199], M'Nall. 
Ev. 354), or to his attorney. Gates v. Win- 
ter, 3 Durn. & E. [3 Term R.] 306. Where, 
it is in the hands of a third person, who will 
not produce it on a subpoena duces tecum 
(Rex v. Aickles, Leach, 294, 390), or has been 
secreted by a brother of the defendant and 
another person to screen him (Com. v. Snell, 
3 Mass. 82), no notice is necessary. These 
were cases of forgery, in cases of treason 
by writing traitorous letters, copies from a 
book, which defendant said contained copies 
of his letters to his respondents, were re- 
ceived without notice, or the production of 
the original. Francias'.Case, 6 State Tr. 98. 
In Layer's Case, 9 State Tr. 319, a witness 
was permitted to state the contents of a 
traitorous paper, which defendant gave to 
witness to read, and which he read, without 
notice to produce the original. 6 State Tr. 
2G3, 267, 318. 319. The secondary evidence 
was in all these cases admitted on the ground 
of the paper being in the possession of the 
defendant or third persons, which accounted 
for their non production, and showed that 
there has been no default in the prosecutor, 
where the paper had been secreted to pro- 
tect the prisoner or is in his own posses- 
sion. In such cases, the admission of the 
secondary evidence depenas on tracing the 
original paper to tht hands of the defendant, 
or third person, from whom it cannot be pro- 
cured, and not on the question of notice. 
This is the rule laid down in Rex v. Layer, 
9 State Tr. 319, and adopted in Le Mer- 
chant's Case, 2 Durn. & E. [2 Term R.] 203, 
note; in Snell's Case, 3 Mass. 82. and in U. 
S. v. Reyburn, 6 Pet. [31 U. S.] 366, 368. 
The evidence goes to the jury who will de- 
cide whether the paper has been so traced; 
it is a legal foundation foi a verdict against 
the defendant, as if the original had been 
produced, and it is not restricted to papers 
which are the immediate subject of the in- 
dictment. Rex v. Gordon [1 Leach, 300, 



note] was an indictment for killing Mr. Thom- 
as in a duel. Gordon had sent a challenge 
by his servant to Thomas, who sent his an- 
swer by his servant, who delivered it to the 
servant of Gordon, but it did not appear 
that Gordon had received it. An attested 
copy was admitted as legal evidence, and it 
was left to the jury tG decide, whether the 
original ever reached the prisoner's hands. 
The acceptance of the challenge was not the 
offence charged in the indictment, it was on- 
ly a link in the chain of evidence; the court 
deemed the delivery to the servant such pri- 
ma facie evidence of a delivery to the mas- 
ter, as to leave it to th<- jury, without no- 
tice being given to the prisoner to produce 
it, or that a copy would be offered in evi- 
dence. So in U. S. v. Mitohell [Cases Nos. 
15,788 and 15,789], which was an indictment 
for treason in levying war against the United 
States, the overt act was that the prisoner 
was in arms with a party at Couch's Fort, 
assisted in burning the inspector's house, and 
was active at the meeting at Braddock's 
Fields; but the indictment made no refer- 
ence to the writing or circulation of any trea- 
sonable paper. The district attorney offered 
in evidence the copy of a circular letter, 
written by some of the leaders of the insur- 
rection, calling for an assemblage of the peo- 
ple at Braddock's Fields, and to prove that 
the letter had been seen by the defendant, 
with whom it had been left to pass on to 
another person, and that the copy produced 
was in substance conformable to the origi- 
nal. This couct held that if the copy offered, 
was a copy of one of those letters circulated 
at the time of the insurrection, it was ad- 
missible evidence, otherwise not. The same 
principle had been settled in Rex v. Hardy, on 
an indictment for treason. 1 East, P. C. 99. 
The rule laid down in 1 Bin. 275, as to cases 
of larceny, and in 2 Serg. & R. 31, 496, in civil 
actions, is undoubtedly correct. The rea- 
son is obvious; in larceny the prosecutor is 
not allowed to give evidence of the stealing of 
any other articles than those laid in the in- 
dictment; the felonious intention in taking 
the articles in question, cannot be made out 
by proof of the prisoner taking similar arti- 
cles at another time, or from another person, 
and no scienter is necessary to make out, or 
constitute the criminal offence. In trover and 
the other actions, the plaintiff must prove 
property in the specific thing claimed; the 
thing stolen, or the thing taken or detained, 
are therefore the only matters in relation to 
which any evidence can be received. But in- 
dictments for treason and forgery are not gov- 
erned by the same rules, an overt act of trea- 
son must be laid and proved as laid, but as a 
traitorous intention is a necessary ingredient 
in the crime, that intent, as applicable to the 
particular overt act, may be made out by evi- 
dence of other treasonable acts than the one 
charged in the indictment, not to convict on 
such proof of other treasons, but to bring 
home the guilty intention to the overt act (G 
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State Tr. 318, 319; Fost Crown Law, 11, 9, 
10, 22, 245, 246; 2 Burr's Trial, 428); the overt 
act charged being the only act of treason 
which can produce conviction, and the only 
point in issue between the parties (4 Cranch 
[8 U. S.] Append. 493). The constitution and 
law of the United States require that the 
overt act should be established by two wit- 
nesses, not by the establishment of other 
facts, from which the jury might reason to 
this fact; after this fact is established, other 
facts may be admitted in the character of cor- 
roborative or confirmatory testimony. Id. 
506, Append, s. p.; 1 East, P. G. 116. The 
same principle applies to forgery, and for the 
same reason; as the intention and knowl- 
edge with which the act is done, constitute 
the crime, it may be made out by evidence of 
other acts of a similar kind with that charged 
in the indictment. This being the well settled 
and well known rule in such cases, the pris- 
oner cannot be taken by surprise; when such 
evidence is offered, he must come prepared to 
meet not only the evidence which applies di- 
rectly to the specific act charged, but all other 
acts which, according to the known rules of 
evidence, a prosecutor may adduce to prove 
the act charged. If the note he is charged 
with forging, passing or delivering, is of the 
same kind or character with others which he 
has disposed of, or retains in his possession, 
he has notice in effect that if practicable to 
procure it evidence will be given of their coun- 
terfeit character, and of his having passed 
them as true. 1 Bos. & P. (N. R.) 94. It is 
notice in law, by which a party is as much 
bound both in civil and in criminal cases as 
by notice in fact. Notice in fact is notice in 
form, notice in law is notice in effect, and ei- 
ther are sufficient. Yeates, J., 2 Serg. & R. 
34. With the notes in his pocket, he cannot 
complain that he is ignorant of their charac- 
ter; if he has put them off he knows to whom, 
and can trace them as easily as the prosecutor; 
if he has retained a part, he can the better 
compare them, and thus avoid the imposition 
to his charge of notes for which he is not ac- 
countable. Knowing that proof of all these 
facts, is as competent to the prosecutor as the 
one specifically charged, no injustice is done 
him; all the acts which can be brought against 
him are his own, or the acts of others acting 
by his consent, knowledge, or procurement, 
and no acts of mere third persons can be testi- 
fied against him. He ought to answer for, 
and be prepared to meet them, on the same 
rules of evidence which apply to the principal 
act for which he is on trial. The indictment 
is notice of that, and we think it also notice of 
the other acts, which are as admissible in evi- 
dence as the one charged. The reason given 
by the chief justice in the Case of Massinger 
applies with great force to a case of larceny. 
The defendant has no reason to believe, that 
the felonious taking of any other paper than 
the one laid in the indictment, would be 
brought into question; but the reason ceases 
in a trial for forgery, and the rule not only 



ceases with its reason, but a different rule 
arises from the most obvious reasons. The 
law, the knowledge of the defendant, and his 
counsel, all inform him, that the passing of 
other similar notes will be brought into ques- 
tion, and this is legal notice not only to this 
extent, but as to any letters or other papers in 
the hands of himself, his confederates or oth- 
ers, which would be legal evidence if the orig- 
inals were produced. That this letter would 
be evidence on this indictment cannot be 
doubted, the only question about the' admis- 
sion of the secondary evidence of its contents 
is, whether the prosecutor has made out such 
a case as makes the evidence offered a substi- 
tute for the original. 

The Cases of Aickles, Gordon, Snell, Mitch- 
ell and Reyburn [supra] are all of papers not 
in the possession of the prisoner; but it was 
held in all, that the paper being in the hands 
of third persons, by delivery by himself, his 
servant, or secreted by his friends to protect 
him; circulated among the parties to a trea- 
sonable insurrection, or delivered to an accom- " 
plice in a kindred crime, might be proved by 
secondary evidence, on the same principle as 
where it was in the possession of the party 
himself. We cannot distinguish the principle 
of this case from those; the letters written and 
notes passed or delivered to others by the de- 
fendant, are in the custody of some one by his 
consent, or destroyed, and their possession is 
so for his possession and custody, that the sec- 
ondary evidence of their existence, character 
or contents, may be given under the same 
rules, which apply to papers in his actual cus- 
tody or possession. This rule has been ap- 
plied to cases, where the forged paper is set 
out specifically in the indictment, it would ap- 
ply a fortiori, where it is set out generally, as 
in this case. If the paper is so described as 
to make it appear that it is the kind and de- 
scription of paper embraced in the law, evi- 
dence may be given relative to any papers 
coming within that description, if the indict- 
ment lays them as destroyed by the prisoner, 
to be in his possession, or that they cannot be 
produced, and there has been no laches in the 
prosecutor. 8 Mass. 59, 110. Whether it is 
properly laid in this case is a question not 
now before us, but if it is, then this note, if 
identified, may be as much the subject of the 
indictment as the one delivered to Rallston, 
though it may not be a case in which the court 
will compel an election to be made, as to 
which note the prosecutor shall proceed 
against. Vide E. C. L. 934. Should it be 
considered as a note laid in the indictment, th*> 
objection to the evidence now offered would 
not apply; because if the witness answers 
that it was a note of the Bank of the United 
States, it would be evidence without any no- 
tice, as it was retraced back from Empick to 
the defendant, and corresponded with the one 
charged in the indictment, or it would be evi- 
dence to show the scienter; so that in any 
view the question is proper without any no- 
tice. In Rex v. Millard evidence was given of 
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the passing of other forged notes than those 
laid in the indictment, though not produced 
at the trial, but having been traced to the 
prisoner, no evidence was given of any notice, 
nor any objection made for the want of it. 
Russ. & R. 245, 247. 

The indictment, in all cases of forgery, is in 
itself notice that all competent evidence will 
be produced; the defendant cannot, therefore, 
be taken by surprise, when the passing of any 
other forged notes of a manufacture similar 
to the one laid in the indictment is offered; 
whether the mode of proof is by the produc- 
tion of letters, copies, or proof of their con- 
tents, or by the notes, is immaterial, so that 
the evidence conduces to prove the scienter as 
to the one charged. 

It is objected that the evidence of passing 
other notes in this case is inadmissible, be- 
cause it was after the delivery or passing the 
one laid in the indictment It seems both 
were passed at the time of the Lancaster 
races, but it is not proved whether the one de- 
livered to Rallston was previous to the one de- 
livered to Empich, nor is it material if there 
was an interval, or how long, so that there is 
any fair ground for presuming the two acts 
of uttering, to have been so connected as to 
show a scienter in the one charged in the In- 
dictment (Russ. & R. 135, 147); nor whether 
the other notes are of the same manufacture 
(Gar. Cr. Law, 195). The whole conduct of 
the prisoner is evidence of his knowledge of 
the forgery; the jury may judge from his con- 
duct on one occasion, of his knowledge on an- 
other; where crimes intermix, the court must 
go through the whole detail; the more de- 
tached they are in point of time, the less rela- 
tion they will bear to that stated in the in- 
dictment But in such case the only question 
would be, whether the evidence was sufficient 
to warrant the inference of knowledge from 
such particular transaction; it would not 
make the inference inadmissible, "as if a man 
should come to Manchester with a bundle of 
forged notes, his whole demeanour would af- 
ford pregnant evidences' of the mind and pur- 
pose with which he came." Rex v. Wylie, 1 
Bos. & P. (N. R.) 94; s. p., 1 Camp. 400; 6 
State Tr. 58. 

For these reasons we are of opinion that evi- 
dence of the contents of the letter received by 
Rallston from the defendant, and of the de- 
scription of the note delivered by him to Em- 
pich is admissible; it will be for the jury to 
judge of the knowledge of the note laid in the 
indictment to be a forgery, from the whole 
conduct and demeanour of the defendant, 
whether by acts or writing. Whether the oth- 
er transactions justify them in drawing the 
inference, is for them to decide; the distance in 
point of time between the delivery of the note 
at the Lancaster races, and the writing the 
letter to Rallston from Lebanon, may weaken 
the presumption; but connected as they are 
by evidence, the jury may look to the whole 
conduct of the defendant in relation to the de- 
livery or passing of counterfeit notes of a 



character and manufacture similar to those 
laid in the indictment 
The jury found the defendant not guilty. 



Case ISO. 14,978. 

UNITED STATES v. DOLAN. 

[5 Blatchf. 284.] i 

Circuit Court, E. D. New York. Dec, 1865. 

Assault with Intent to Kill— Whether Indict- 
able under United States Statute. 

The circuit court of the United States for 
the Eastern district of New York has, by virtue 
of the act of March 3, 1825 (4 Stat. 115), juris- 
diction of an indictment for an assault with in- 
tent to kill, committed in the navy yard at Brook- 
lyn. 

This was an indictment [against Philip 
Dolan] for an assault with intent to kill, 
committed in the navy yard at Brooklyn, 
The defendant now moved to quash the in- 
dictment, on the ground that the act of 
March 3, 1825 (4 Stat 115), on which it was 
founded, did not create the offence charged, 
and that there was no statute of the United 
States creating the offence 

THE COURT (BENEDICT, District Judge) 
held, that the act of March 3d, 1825, covered 
the case; that the question had been sub- 
stantially decided by the supreme court, in 
the case of U. S. v. Paul, 6 Pet. [31 U. S.] 
141, and that Mr. Justice Thompson, Mr. 
Justice Nelson, and Judge Befts, had held, 
in the United States courts for the Southern 
district of New York, that the act of 1825 
applied to cases of the kind. Motion de- 
nied. 



Case nSTo. 14,979, 

UNITED STATES v. DOLI/AR SAV. BANK. 

[4 Chi. Leg. News, 341; 29 Leg. Int. 238; 15 

Int Rev. Rec. 193; 3 Pittsb. Rep. 408; 

19 Pittsb. Leg. J. 181.] 

Circuit Court, W. D. Pennsylvania. 1872.2 

Internal Revenue— Banks— Surplus Earnings. 

1. The undistributed surplus earnings of sav- 
ings banks, added during the year to their con- 
tingent funds, are subject to taxation under the 
9th section of the act of congress -of July 13, 
1866 [14 Stat. 138]. 

2. That such a fund is held as an authorized 
security for depositors does not affect its lia- 
bility to taxation under the act; that question 
depends upon the fact that it is the accumula~ 
tion of surplus earnings, and not upon the pui> 
pose for which these earnings are withheld from 
periodical distribution. 

[This was an action of debt, brought ,to 
recover taxes alleged to be due.] 

PI. B. Swoope, U. S. Dist. Atty. 
R. Robb, for defendant 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge. *»nd Lere reprinted by permission.] 
2 [Affirmed in 19 Wall. (86 U. S.) 227.] 
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McKENNAN, Circuit Judge. The special 
verdict returned by the jury in this case finds 
that the defendant "is a banking institution, 
chartered by the laws of Pennsylvania, with- 
out stockholders or capital stock, and doing 
the business of receiving deposits to be loan- 
ed or invested for the sole benefit of its de- 
positors;" and it presents the question, 
whether the undistributed earnings of such 
an institution, which were placed semi-annu- 
ally to the credit of a fund to be retained 
under its charter for the security of its de- 
positors, is subject to taxation. 

The solution of this question is furnished 
by the 9th section of the act of congress of 
July 13, 1866 (14 Stat. 138), by which the 
120th section of the act of June 30, 1864, is 
repealed, and it is enacted "that there shall 
be levied and collected a tax of five per 
centum on all dividends in scrip or money 
thereafter declared due, wherever and when- 
ever the same shall be payable to stockhold- 
ers, policy holders, or depositors or parties 
whatsoever, including non-residents, wheth- 
er citizens or aliens, as part of the earnings, 
income or gains of any bank, trust company, 
savings institution, and of any fire, marine, 
life, inland insurance company, either stock 
or mutual, under whatever name or style 
known or called, in the United States or 
territories, whether specially incorporated or 
existing under general laws, and on all un- 
distributed sums, or sums made or added 
during the year to their surplus or contin- 
gent funds." 

It needs no argument to prove that the cor- 
poration defendant falls within the descrip- 
tion of the institutions upon which a tax 
is imposed by this section. Although it is 
found to be a banking institution, yet it is 
perhaps more accurately described in the ver- 
dict by its functions as a savings institution, 
as its corporate name indicates. To which- 
ever of these classes it may be assigned, it is 
clearly embraced in the category of taxable 
subjects. Upon such institutions a two-fold 
tax is imposed— First, upon dividends declar- 
ed and payable to stockholders or depositors 
out of their earnings, and, second, upon their 
earnings in excess of the divided profits, 
whether held as an undistributed sum or 
added to their surplus or contingent funds. 
By a proviso to this sub-section, however, it 
is declared that "the annual or semiannual 
interest allowed or paid to the depositors in 
savings banks or savings institutions" shall 
not be considered as dividends. This leaves 
the undistributed sums made or added dur- 
ing the year to the contingent funds of these 
institutions liable to the tax, and, even if the 
meaning of the preceding part of the sub- 
section was at all doubtful, clearly indicates 
the intention of congress to subject to tax- 
ation all the annual earnings of such insti- 
tutions, except that portion of them which is 
allowed to depositors as interest on their 



Having a contingent fund, made up of -sur- 



plus undistributed earnings, the defendant, 
by the express terms of the act, is liable to 
the tax of five per cent, imposed by it upon 
the semi-annual increment of this fund. Nor 
does it affect the question, that this fund is 
held as an authorized security for depositors; 
the act makes its liability to taxation to de- 
pend upon the fact that it is the accumulation 
of surplus earnings, and not upon the purpose 
for which these earnings are withheld from 
periodical distribution. It is not denied that 
this is the effect of the part of the section 
above quoted, taken by itself; but it is con- 
tended that it must be considered in connec- 
tion with another part of the section (14 
Stat. 13(5), amending the 110th section of the 
act of 1866, and that by the proviso thereto 
the fund in question is exempted from the tax 
claimed. That proviso is as follows: "Pro- 
vided, that this section shall not apply to as- 
sociations which are taxed under and by vir- 
tue of the act 'to provide a national currency 
secured by a pledge of United States bonds, 
and to provide for the circulation and re- 
demption thereof; and the deposits in asso- 
ciations or companies known as provident 
institutions, savings banks, savings funds, or 
savings institutions, having no capital stock 
and doing no other business than receiving 
deposits to be loaned or invested for the sole 
benefit of the parties making such deposits, 
without profit or compensation to the asso- 
ciation or company shall be exempt from tax 
on so much of their deposits as they have in- 
vested in securities of the United States, and 
on all deposits less than five hundred dollars 
-made in the name of any one person; and the 
returns required to be made by such provi- 
dent institutions and savings banks, after 
July, 1866, shall be made on the first Mon- 
day of January and July of each year, in 
such form and manner as may be prescribed 
by the commissioner of internal revenue." 
In the body of this sub-section a monthly tax 
of one twenty-fourth of one per cent, equal 
to one-half per cent, per annum is imposed 
upon the average amounts of deposits subject 
to draft, "with any person, bank, association, 
company or corporation engaged in the busi- 
ness of banking;" and it is plain that to this 
tax alone do the terms of the proviso apply; 
while by the general terms of the enactment 
all persons engaged in banking are subjected 
to this tax upon deposits, the proviso ex- 
empts from it so much of the deposits, with 
a special class of institutions, as may be in- 
vested in government securities, or as do not 
exceed five hundred dollars, in the name of 
any one person; no doubt on account of the 
beneficial character of such investment, and 
as a concession to depositors of limited 
means. 

Now the tax in controversy is imposed upon 
earnings, and, in the case of savings institu- 
tions, only upon so much of them as may 
remain after deducting allowances to depos- 
itors as interest upon their deposits. Recog- 
nizing again the meritorious objects and oper- 



[25 Fed. Cas. page 889] 



(Case No. 14,982 , U. S. v. DONAHOO 



ation of such institutions, the act establishes 
a provident adjustment of the tax, by which 
the stipulated gains of the depositors are not 
abridged. But because the same consider- 
ate liberality induced a partial exemption of 
deposits from taxation, it does not follow 
that the proviso which secures it, is to be 
extended beyond the subject to which it is 
appropriated, or the context which it express- 
ly qualifies. By no latitude of implication 
can this be done, where both the subject and 
the rate of taxation to which it is sought to 
apply the proviso are different from those to 
which itexpressly relates. In the one case the 
tax is imposed upon surplus earnings, and 
at the rate of five per cent.; in the other upon 
deposits, and at the rate of one-half of one 
per cent. Now the proviso exempts from 
the latter tax deposits with institutions nam- 
ed, which are invested in certain securities, 
and are of limited amount in the names of 
single individuals. It refers exclusively to 
this tax, and restricts its imposition as stat- 
ed, and it has no necessary relation to any 
other tax imposed by the act. It cannot, 
therefore, by implication, be made, more com- 
prehensive than its terms import, or be ex- 
tended beyond the scope, within which both 
its reason and its subject confine it. 

But it is urged that, as "provident insti- 
tutions,"— to which it is alleged the corpo- 
ration defendant belongs— are named in the 
proviso and not in the sub-section imposing 
the tax upon earnings, they are excluded 
from the imposition of this tax. Whether a 
distinct class of institutions is thus describ- 
ed, or whether they are generally the same, 
as the others named in the proviso, is al- 
together immaterial. If they are not banks 
or savings institutions, their earnings are not 
taxable. But, as before mentioned, the de- 
fendant here is properly found to be a sav- 
ings institution, and, as such expressly des- 
ignated by the act, its surplus earnings are 
subject to taxation. The United States is, 
therefore, entitled to judgment for the 
amount of tax in arrear. 

Upon this sum interest is claimed, but I do 
not think it is allowable. Although it does 
not appear in the verdict, it has been orally 
agreed by the counsel, that the defendant 
was not reprehensibly in default, but that 
its refusal to pay the tax claimed was in- 
duced by the inconsistent action and the con- 
flicting opinions of the internal revenue de- 
partment as to its liability, and its reasonable 
desire, therefore, to have this judicially de- 
termined. Under such circumstances inter- 
est ought not to be exacted. But besides 
this, a specific penalty is imposed for default 
in the payment of the tax, which is, there- 
fore, the exclusive measure of accountability, 
beyond the amount of the tax itself. For 
this a separate action is pending, and the 
liability of the defendant must be limited to 



the amount of tax in arrear. It is, there- 
fore, ordered that judgment be entered on 
the verdict for the plaintiff: for the sum of 
$5,35(5. 

[On error this judgment was affirmed by the 
supreme court. 19 Wall. (86 U. S.) 227.] 



Case No. 14,979a. 

UNITED STATES v. The DOLPHIN. 
[See Case No. 3,975.] 

Case 'No. 14,980. 

UNITED STATES v. DOMAN. 
[See Case No. 14,983.] 

Case JSTo. 14,981. 

UNITED STATES v. DOMINGO. 
[See Case No. 16,032.] 

Case Wo. 14,983. 

UNITED STATES v. DONAHOO. 

[1 Cranch, C. O. 474.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1807. 

Forcible Entry and Detainer — Where Inquest 
Taken— Grand Jurors. 

In forcible entry and detainer, it is not neces- 
sary that it should appear upon certiorari, that 
the inquest was taken on the spot where the 
force was used: nor that the jurors should ap- 
pear to be qualified according to the requisites 
of the common law. 

[Cited in Holmead v. Smith, Case No. 6,630.] 

Inquisition for forcible entry and detainer 
brought up by certiorari. 

Mr. Morsell moved to quash the inquisi- 
tion, because the inquest was not taken on 
the spot where the force is alleged to have 
been used, and because it did not appear that 
the jurors had the common-law qualifications 
of grand jurors; this being a proceeding at 
the common law. 

F. S. Key, contra. The issue is joined be- 
low on the traverse of the force, and the 
proceedings were there arrested by the cer- 
tiorari. The defendant cannot take advan- 
tage of any thing but what would avail him 
in arrest of judgment. The warrant to the 
marshal is, to summon sufficient and indif- 
ferent persons to inquire upon their oath, 
&c, and it does not appear on the proceed- 
ings that they were not sufficient. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) refused to quash the inquisition on 
either of the grounds suggested. 

i {Reported by Hon. William Cranch, Chief 
Judge.] 
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Case Ko. 14,983. 

UNITED STATES v. DONAU et al. 

[11 Blatchf. 168; i 17 Int. Rev. Rec. 181.] 

Circuit Court, S. D. New York. June 2, 1873. 

Conspiracy — Indictment — Unlawful Combina- 
tion — Act to Effect Object. 

An indictment for a violation of the 30th 
section of the act of March 2d, 1867 (14 Stat. 
484), which provides, "that, if two or more per- 
sons conspire either to commit any offence 
against the laws of the United States, or to de- 
fraud the United States in any manner what- 
ever, and cne or more of said parties to said 
conspiracy shall do any act to effect the object 
thereof, the parties to said conspiracy shall be 
deemed guilty of a misdemeanor," is sufficient, 
if it correctly charges an unlawful combina- 
tion as actually made, and, in addition, de- 
scribes any act by any one of the parties to 
the unlawful agreement, as an act intended to be 
relied upon to show the agreement in operation, 
although it does not appear, by the face of the 
indictment, in what manner the act described 
would tend to effect the object of the conspiracy. 

[Cited in U. S. v. Graff, Case No. 15,244; U. 
S. v. Sanche, 7 Fed. 719.] 

This was a motion to quash an indictment 
[against Simon Donau and Christopher 
Flood] found for a violation of the 30th sec- 
tion of the act of March 2d, 1867 (14 Stat. 
484), which provides, "that, if two or more 
persons conspire either to commit any of- 
fence against the laws of the United States, 
or to defraud the United States in any man- 
ner whatever, and one or more of said par- 
ties to said conspiracy shall do any act to 
effect the object thereof, the parties to said 
conspiracy shall be deemed guilty of a mis- 
demeanor, and, on conviction thereof, shall 
be liable to a penalty of not less than one 
thousand dollars, and not more than ten 
thousand dollars, and to imprisonment not 
exceeding two years." 

Ambrose H. Purdy, Asst. Dist. Atty., for 
the United States. 
Thomas Harland, for defendants. 

BENEDICT, District Judge, in denying the 
motion, said, in substance: 

The 30th section of the act of March 2d, 
1867, creates an offence which may be com- 
mitted without any other action on the part 
of the accused, than that of conspiring with 
another to commit an offence against the 
laws of the United States, or to defraud the 
United States. The unlawful agreement is, 
therefore, the gist of the offence which this 
section intended to create. The require- 
ment that some act to effect the object of 
the conspiracy be done by some one of the 
conspirators, is intended to afford a locus 
poenitentise. Until SQme act be done by 
some one of the conspirators to effect the 
object of the unlawful agreement, all par- 
ties to the agreement may withdraw, and 
thus escape the effect of the statute. After 
such an act all are liable to the penalty. 



i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



The act to effect the object of the conspira- 
cy, which the statute calls for, is not desig- 
nated as an overt act, and was not intended 
to be made an element proper of the offence. 
The offence is the conspiracy. Some act by 
some one of the conspirators is required, to 
show not the unlawful agreement, but that 
the unlawful agreement, while subsisting, 
became operative. The offence of conspira- 
cy is committed when, to the intention to 
conspire, is added the actual agreement; 
and this intent to conspire, coupled with 
the act of conspiring, completes the offence 
intended to be created by the statute, not- 
withstanding the requirement that the pros- 
ecution show, by some act of some one of 
the conspirators, that the agreement went 
into actual operation. 

If, then, an indictment cowectly charges 
an unlawful combination and agreement as 
actually made, and, in addition, describes 
any act by any one of the parties to the un- 
lawful agreement, as an act intended to be 
relied on to show the agreement in opera- 
tion, it is sufficient, although, upon the face 
of the indictment, it does not appear in 
what manner the act described would tend 
to effect the object of the conspiracy. It is 
sufficient, if the act be so described as to 
apprise the defendant what act is intended 
to be given in evidence as tending to show 
that the unlawful agreement was put in 
operation, without its being made to ap- 
pear to the court, upon the face of the in- 
dictment, that the act mentioned is neces- 
sarily calculated to effect the object of the 
unlawful combination charged. It is not 
the case of an attempt to commit crime. 
The crime is committed when the combina- 
tion is made, and the act of one of the con- 
spirators is not required by the statute to 
show the intent. That is inferred from the 
unlawful act of combining to defraud, or to 
commit an offence, but the object of requir- 
ing proof of some act in furtherance of the 
unlawful agreement is, to show that the un- 
lawful combination became a living, active 
combination. 



UNITED STATES v, 
No. 14,978. 

UNITED STATES (DONOVAN 
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Case ISTo. 14,984. 

UNITED STATES v. DOOLEY. 

[21 Int. Rev. Rec. 115.] 

Circuit Court, D. Massachusetts. Oct. 5, 1874. 

Internal Revenue— Brewers— Entry in Books 
—"Fermented" and "Malt" Liquors. 

In the act of June 6, 1872 [17 Stat. 245], 
the terms **malt liquor" and "fermented liquCfr" 
are used synonymously, and the brewer is ex- 
pressly required to enter all malt liquors in his 
book, whether sold to other brewers or to the 
public. 

[Motion in arrest of judgment] 
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LOWELIi, District Judge. The defendant 
was indicted and convicted as a brewer for 
neglecting to make true entry and report of 
the malt 'liquors made by him, as required 
by section 19 of the act of June 6, 1872 (IT 
Stat. 245), the indictment being framed un- 
der section 19 of the same statute, or rather 
under the corresponding section in the Re- 
vised Statutes, section 3340, which is copied 
exactly from section 19, as is also the section 
corresponding with section 17 (section 3337). 
The objection taken is that the indictment 
speaks only of "malt liquors," while it is 
said that the statute imposed a tax only on 
beer, lager beer, ale, porter, and other sim- 
ilar fermented liquors; that there may be 
malt liquors that are not included in this 
enumeration is said to be evident from sec- 
tion 27 (17 Stat. 249; Rev. St. § 3351), which 
provides that malt liquor or tun liquor in 
the first stages of fermentation, known as 
unfermented worts, may be sold by one 
brewer to another, and not t be taxed until 
it has reached its last form. To this the at- 
torney for the United States makes two an- 
swers: (1) That the statute in its various 
sections uses the phrases malt liquor and 
fermented liquor as synonymous. (2) That 
the brewer is expressly required to enter all 
malt liquor in his book, whether he sells it 
to other brewers or to the public. 

I am inclined to agree with the prosecution 
on both these points. The first is understood 
to have been assented to by Judge Fox, who 
tried the cause and over-ruled a motion to 
quash the indictment. 

Taking all the provisions of the statutes 
together, I think it sufficiently appears that 
there are no malt liquors known to the law 
which are not required to be entered on the 
brewer's books. A brewer is defined in sec- 
tion 3244 as a person who makes fermented 
liquors of any name or description, for sale, 
from malt, wholly or in part, or from any 
substitute therefor, wlrch clearly compre- 
hends the maker of every possible kind of 
malt liquors. Then, in section 3336, it men- 
tions beer, lagey beer, ale, porter and other 
fermented liquors, without saying similar fer- 
mented liquors. In the next section, which 
requires the keeping of books, it says "such 3 
fermented liquors," and afterwards, beer, 
lager beer, etc., "or other similar fermented 
liquors." The "such fermented liquors" can 
only refer to section 3336, which has men- 
tioned all fermented liquors. But I do not 
give much importance to this. I think it may 
be fairly collected, as was argued; that the 
statute intends to include all malt liquors, 
though it probably does not include all fer- 
mented liquors, such as cider, for instance, 
and that this is the reason for the qualifica- 
tion which is usually annexed to the words 
fermented liquors. 

I consider, too, that section 3351 does not 
say that tun liquor is known as malt liquor, 
but, on the contrary, that it is known as un- 
fermented worts. If it is malt liquor, I 



think it should be entered on the books; but 
whether it is or not I do not know. 

I conclude that if there be any malt liquor 
not required to be entered on the books, the 
statute does not acknowledge it, and that it 
would be a matter of defence, and not an 
objection to the indictment on its face. Mo- 
tion in arrest denied. 



Case No. 14,985. 

UNITED STATES v. DOSS et al. 

[11 Am. Law Reg. (N. S.) 320.] 

District Court W. D. Missouri. 1872. 

Obstructing Process of United States — Re- 
leasing Prisoner on Habeas Corpus. 

[A judge of a state court who, in pursuance of 
a conspiracy and in bad faith, releases on ha- 
beas corpus, without any ground therefor, a pris- 
oner committed en an examination by a Unit- 
ed States commissioner, to answer an indict- 
ment if found against him, is, with those who 
conspire with him for such purpose, guilty of ob- 
structing process of the United States.] 

[This was an indictment against S. P. Doss 
and others for obstructing a United States 
officer in the discharge of his duty.] 

James S. Botsford, Dist. Atty., and H. B. 
Johnson, for the United States. 

Ewing & Smith snd Mr. Philips, for de- 
fendants. 

KREKEL, District Judge (charging jury). 
The first count of the indictment charges that 
Doss, McAfee, Snow and Wray, did know- 
ingly and wilfully obstruct, resist, and op- 
pose McConoughey, United States deputy 
marshal, in serving, and while attempting to , 
serve and execute a warrant of commitment 
on Samuel Snow. The second count charges 
the same defendants with rescuing said Sam- 
uel Snow by force from said marshal, who 
held him under warrant of commitment. 
These charges are based upon an act of con- 
gress, which provides: "If any person shall 
knowingly or wilfully obstruct, resist, or op- 
pose any officer of the United States in serv- 
ing or attempting to serve or execute any 
measure, process or warrant, or any rule or 
order of any of the courts of the United 
States, or any other legal or judicial process 
whatever. * * * Every person so know- 
ingly or wilfully offending in the premises, 
shall, on conviction, be imprisoned not ex- 
ceeding twelve months, and fined not ex- 
ceeding three hundred dollars." "Or if any 
person or persons shall by force set at liberty 
or rescue any person committed for, or con- 
victed of, any offence against the United 
States, every person so offending shall, on 
conviction, be fined not exceeding five hun- 
dred dollars, and imprisoned not exceeding 
one year." 

It appears that one Samuel Snow was ar- 
rested on a warrant issued by United States 
Commissioner Birdseye, upon affidavit filed 
by one Morris, charging said Snow with hav- 
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ing in his possession for the purpose of pass- 
ing as genuine certain counterfeit obligations 
of the United States. Snow was brought be- 
fore the commissioner on the 20th day of Sep- 
tember, 1871, who continued the hearing of 
the case to the 30th of the same month. Up- 
on an examination then had, said Snow was 
bound over for his appearance before the dis- 
trict court for the Western district of Mis- 
souri, to answer an indictment if found. 
Snow gave bail in the sum of one thousand 
dollars, with two of the present defendants, 
Wray and David Snow, the latter the father 
of Samuel Snow, as sureties. Afterwards, 
under an act jf congress, which provides: 
"That any party charged with a criminal of- 
fence and admitted to bail, may in vacation 
be arrested by his bail and delivered to the 
marshal or his deputy before any judge or 
other officer having power to commit for such 
an offence, and, at the request of such bail, 
the judge or other officer shall recommit the 
party arrested to the custody of the United 
States marshal; and he shall hold him until 
discharged in due course of law." Samuel 
Snow was surrendered by his sureties to the 
commissioner, Birdseye, who delivered him 
to the deputy marshal, and failing to give 
bond was committed by the deputy marshal 
to the jail of Vernon county for safe keeping, 
until he could be removed to the county jail 
of St. Louis county. On the day of the sur- 
rendering of said Samuel Snow by his sure- 
ties, a writ of habeas corpus was sued out 
before the probate judge of Vernon county, 
the defendant McAfee, on petition of the 
said Samuel Snow, under the statute of Mis- 
souri, which provides that the applicant for 
the benefit of the writ shall state under oath 
in substance, by wh^m the party for whom 
relief is prayed is imprisoned or restrained 
of his liberty, and the place where, naming 
the parties, all the facts concerning the im- 
prisonment or restraint, and the true cause 
thereof, and if the imprisonment is alleged 
to be illegal, in what the illegality cr^ists. 
Samuel Snow, in his petition for the benefit 
of the writ of habeas corpus, says that he was 
arrested by on? MeConoughey upon some 
process, or pretended process (charging him 
with an attempt to pass counterfeit money), 
issued by one Birdseye, and that he is now 
restrained of his liberty at the county of 
Vernon for no crime or criminal matter. The 
law required hiir to set out all the facts con- 
cerning the imprisonment and the true cause 
thereof. You will observe how carefully 
this petition, in spite of the provision of the 
statute quoted, seeks to withhold the facts, 
well known to the petitioner, that a United 
States commissioner, Birdseye, had acted in 
his case, and that he was in the custody of 
the United States deputy marshal, MeCon- 
oughey. The evidence as to the time at 
which the affidavit annexed to the petition 
was sworn to. and also how he accounts for 
his failing to comply with another require- 
ment of the statutes, that if he was restrain- 



ed or confined by virtue of any warrant, or- 
der, or process, a copy thereof must accom- 
pany the petition, is before you. Had this 
part of the statute law been complied with, 
the judge who issued the writ of habeas cor- 
pus could at once have seen what kind of 
case he was dealing with, and he might well 
have refused the writ, under that clause of 
the Missouri statutes providing that if it ap- 
pears that the party cannot be discharged 
or otherwise relieved, the writ shall be de- 
nied. All these plain provisions of the stat- 
utes were staring those engaged in obtaining 
the benefits of the writ for Samuel Snow in 
the face at the time of the application. When 
the return to the writ was made— so full and 
pointed— it should have arrested attention, 
especially as the jurisdictional question fully 
appeared. The return fully sets out all the 
facts and circumstances of the arrest, the 
examination, the holding to bail, the sur- 
render of bail, and the recommitment, the 
cause of the restraint by a United States 
commissioner (a duly authorized judicial offi- 
cer of the United States). It was presented 
by the law officer of the government 

I shall not stop to examine as to what has 
been said in the discussion of the adjudicat- 
ed cases as to whether a United States mar- 
shal, holding a prisoner under due process of 
the United States— as Snow was held— is 
bound to produce the body of the person so 
detained or imprisoned, together with the 
time and cause of his imprisonment and de- 
tention, as required by the Missouri statutes 
and the writ, for whatever the law may be the 
good understanding that should ever exist be- 
tween the state and national government and 
its judiciaries should govern rather than the 
law. The officers of the national govern- 
ment acted properly and in the true spirit of 
the law in producing the body of Samuel 
Snow, and the cause of his restraint and de- 
tention, thus putting the probate judge fully 
in possession of the case. When that was 
done, and the return not denied, for the pa- 
per filed the next day can scarcely be called 
a denial, the probate judge .should have ab- 
stained from longer interfering with the case. 
His acts thereafter were illegal. The Mis- 
souri statute, in its 35th section of the habeas 
corpus act, provides, that if it appear that the 
prisoner is in custody by virtue of process 
from any court legally constituted, or issued 
by any officer in the course of judicial pro- 
ceeding before him, such prisoner can only 
be discharged on one of the following cases: 
—First. Where the jurisdiction of such court 
or officer has been exceeded either as to mat- 
ter, place, sum, or person. Second. Where, 
though the original imprisonment was law- 
ful, yet by some act, omission, or event which 
has taken place afterwards, the party has be- 
come entitled to be discharged. Third. 
Where the process is defective in some mat- 
ter of substance required by law, rendering 
such process void. Fourth. Where the pro- 
cess, though in proper form, has been issued 
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in a case, or under circumstances not allowed 
by law. Fifth. Where the process, though 
in proper form, has been issued or executed 
by a person who is not authorized by law to 
issue or execute the same, or where the per- 
son having the custody of such prisoner un- 
der such process is not the person empowered 
by law to detain him. Sixth. Where the pro- 
cess is not authorized by any judgment, order 
or decree, nor by any provision of law. 

It most manifestly appeared that the pro- 
cess of the United States commissioner was 
issued by a,n officer in the course of judicial 
proceedings before him. This has not in any 
manner been questioned. By the most lib- 
eral construction that can be given to the six 
classes of cases under which a prisoner may 
be discharged, not one can be found within 
which the case before Judge McAfee could 
be brought. These provisions plainly repudi- 
ate the discharge of the prisoner. Such a law 
as the one quoted, and the enforcement there- 
of, is an absolute necessity, for where would 
the interference stop if judicial officers, who 
had the right to issue the writ of habeas cor- 
pus, had nothing to guide them but their own 
discretion? Every jail in the land would be 
emptied if it was not for such or similar pro- 
visions of law. limiting and restraining the 
exercise of judicial discretion. 

It is asked, is it supposable that a United 
States commissioner can take a citizen of a 
state, and he have no redress through its own 
legal tribunals? Under our system we are 
citizens of the general government first, and 
as such we owe paramount allegiance to it. 
It is a mistake to suppose that the national 
government operates on citizens of a state. 
It operates on its own citizens, and enforces 
its laws upon them as such. But this dan- 
ger of oppression from the national govern- 
ment is more imaginary than real. Thus, for 
instance, there are not less than three judges 
who could have fully examined into and cor- 
rected any error which the United States 
commissioner might have committed. The 
judges of the Eastern and Western districts, 
in their capacity as circuit court judges, could 
have acted besides the circuit court judge 
proper. Missouri is most favorably situated 
in respect to the national judiciary. If the 
people of one district should from any cause 
distrust the judge^of their own district, they 
need only apply to the other, who as circuit 
judge has jurisdiction over the whole state. 
Reference has been made to the concurrent 
jurisdiction in many cases exercised by the 
federal and state judiciary, and the case in 
which the present proceeding had its origin 
is one of that class. The debasing of the 
currency of the country is an evil which af- 
fects all alike, citizens of the state as well as 
of the United States. Is it strange that con- 
gress and state legislatures should be alike 
willing to provide a remedy? In applying 
such remedy no conflict can ever arise, for 
the well-known rule is, to leave jurisdiction 
to the tribunal first obtaining it. Had Sam- 
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uel Snow in this case been arrested by state 
authority, no one would ever have thought 
of disturbing or interfering with the right- 
fully-acquired jurisdiction. To deduce from 
these concessions the "right of the state ju- 
diciary to interfere with first and rightfully- 
obtained jurisdiction of the United States, 
would be the reversing of both the intent and 
legal rule. 

Let us now return to the real question in 
issue: How far can a judicial officer of a 
state justify his interference in the judicial 
proceedings of the United States? As a mat- 
ter of course, if Judge McAfee, in combina- 
tion with others, misused his position and 
office by making use of the law and his pow- 
er for the purpose of accomplishing an im- 
proper release of Samuel Snow, and you are 
fully satisfied of that fact, defendant Mc- 
Afee, and those who acted with him, are 
guilty of having obstructed the process un- 
der the first count of the indictment If, on 
the other hand, you should come to the con- 
clusion that there was no combination be- 
tween all of these defendants, but that there 
was such a combination between two or more 
of them, then you should find as many as en- 
tered into the combination (not less than two) 
guilty, under the first count of the indictment. 
If you shall find that no conspiracy or combi- 
nation for the purpose stated existed among 
any of the defendants, you will next inquire, 
whether any, and if so, how many are guilty 
of having obstructed the process of the Unit- 
ed States under the first count of the indict- 
ment, or by force rescued under the second 
count. In considering the acts of the pro- 
bate judge you are instructed that the law is 
that if he acted bona fide, that is, in good 
faith, he is not answerable, and you should 
find him not guilty. He was bound to act 
on the application made to him for the writ 
of habeas corpus, and if he erred in grant- 
ing the writ, or in the proceedings had be- 
fore him under it, for that error he is not re- 
sponsible in these proceedings. In a late de- 
cision as to the custody of a prisoner pend- 
ing the hearing of a writ of habeas corpus, 
the supreme court of the United States, in 
Barth v. Clise [12 Wall. (79 U. S.) 400], held, 
that by the common law upon the return of a 
writ of habeas corpus, and the production of 
the body of the party suing it out, the au- 
thority under which the original commitment 
took place is superseded. After that time, 
and until the case is finally disposed of, the 
safe-keeping of the prisoner is entirely under 
the control and direction of the court to which 
the return is made; that the prisoner is de- 
tained not under the original commitment, 
but under the authority of the writ of ha- 
beas corpus; that pending hearing he may be 
bailed de die in diem, or be remanded to the 
jail whence he came, or be committed to any 
other suitable place of confinement under the 
control of the court. 

It would see-n that, under the entire con- 
trol thus given to the court over the prisoner, 
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the judge may direct any person to take 
charge of, and hold the prisoner until the 
case is finally disposed of. The person thus 
holding the prisoner must of necessity be 
able to justify for the' simple act of holding 
under the order of the court, and if you 
shall find that Wray did nothing else than 
hold the prisoner under order of the court, 
for that act alone he should not be found 
guilty of obstructing the process of the Unit- 
ed States. But this ruling of the supreme 
court of the United States also affects the 
acts of the other defendants. However much 
the allusion to wire-pulling by Doss, or that 
to force by Wight or the reference to the 
power behind the throne of the district at- 
torney, may lead you to understand what was 
transpiring in that court at a time when men 
of cool, dispassionate judgment were sadly 
needed, yet the decision referred to relieves 
the judge, Doss and Wight of having ob- 
structed process, for if the prisoner was in 
the custody of the court they could not be 
guilty of obstructing process of the United 
States. The case then comes back to the 
first proposition, was there a conspiracy or 
combination of two or more of these defend- 
ants to improperly release Samuel Snow from 
his imprisonment, thus obstructing the pro- 
cess of the United States. If you are satis- 
fied there was, you will find so many as enter- 
ed into such a conspiracy and combination 
guilty under the first count of the indict- 
ment. 

This case will point out the caution with 
which those in authority should proceed. 
The steps taken could not possibly redound 
to the benefit of Samuel Snow, for the dis- 
charge obtained coufd not protect him against 
an examination into his offence before the 
grand jury. Instead of having him to deal 
with, if no interference had occurred, we are 
now engaged in examining into the case 
growing out of the interference. It seems 
incomprehensible why a jealousy should exist 
between the state and the national govern- 
ment, and especially between the judiciaries 
of the two. Identity of interests, affecting 
the individual in both capacities as a citizen 
of a state and the general government alike, 
when rightly understood, can leave no room 
for differences. The judiciary, solely inter- 
ested in the faithful execution of the laws, 
should hesitate to interfere with each other, 
because of the conflict which must necessari- 
ly follow derogatory to both. 

You, gentlemen of the jury, to whom this 
case is about to be submitted for final ac- 
tion, will enter upon the consideration there- 
of, I am sure, in that true spirit which rec- 
ognises its obligations to both governments, 
and above all, to that spirit of justice and of 
right on which all government and laws se- 
curely rest. 

The jury returned a verdict, finding McAfee 
<tli£ judge whu issued the writ) and Doss (the 
attorney of the prisoner suing out the writ) 
guilty, and Snow and Wray not guilty* 



Case No. 14,1986. 

UNITED STATES ex rel. WEST et al. v. 
DOUGHTY. 

[7 Blatchf. 424.] i 

Circuit Court, S. D. New York. June 28, 1870. 

Parties — United States — How Appearaxoe 
Made — District Attorney— Patents. 

1. "Where a hill in equity stated that it was 
brought by the United States at the relation of 
certain persons, and" did not state that the 
United States brought it by their district attor- 
ney, and was subscribed by certain other persons 
as solicitors for the plaintiffs, and the prayer of 
it was that certain letters patent of*the United 
States issued to the defendant might be sur- 
rendered to be cancelled: Held y on demurrer 
to the bill, that it was bad, as not stating a case 
which entitled the United States to the relief 
sought. 

[Cited in U. S. v. Draper, 19 D. C. 94.] 

2. This court can, under the 35th section of 
the act of September 24, 1789 (1 Stat. 92), rec- 
ognize the United States as a plaintiff on the 
record, only when the record shows that the 
United States appear as plaintiffs by the dis- 
trict attorney. 

[Cited in Attorney General v. Rumford Chem- 
ical Works, 32 Fed. 623.] 

[This was a bill in equity by Joseph I. 
West and others against Samuel H. Dough- 
ty, praying the surrender of certain letters 
patent, No. 25,701, issued October 4, 1859, 
reissued December 27, 1859 (No. 870), and 
again August 1, 1870. A trial under the first 
issue of this patent will be found in Case 
No. 4,029, and under the second reissue in 
Case No. 4,028.] 

Edwards Pierrepont and Frederick H. 
Betts, for plaintiffs. 

Edwin W. Stoughton and Stephen D. Law, 
for defendant 

BLATCHFORD, District Judge. This is a 
demurrer to the pleading filed by the plain- 
tiffs in this suit before the commencement 
thereof. The pleading styles itself a "bill 
or information," but is substantially, in 
form, a bill in equity. It states, that it is 
brought at the relation of Joseph I. West 
and three other persons who are named. 
The prayer of the bill is, that the defendant 
may be decreed to deliver up and surrender 
certain reissued letters patent, issued to him 
by the United States, August 1st, 1865, for an 
"improvement in skeleton skirts," to be can- 
celled, and may be enjoined from suing for 
the infringement thereof, or interfering, by 
means thereof, with the people of the Unit- 
ed States, in the business of making, using, 
or selling hoop skirts, in accordance with 
the specification of claim of said reissued 
letters patent. The ground of the bill is, 
that the letters patent were issued by the 
United States inadvertently, and by accident 
and mistake, and are, therefore, void. The 
demurrer, which styles the pleading to which 
it demurs an information, demurs to it for 
several reasons, one of which is, that it does 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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not state a case entitling the plaintiffs to the 
relief sought. 

The bill appears, on its face, not to be 
brought by the district attorney of the Unit- 
ed States for this district. It is subscribed 
by certain other persons as solicitors for the 
plaintiffs. The bill does not state, in. the 
body of it, that the United States bring it 
by the district attorney, but merely states 
that they bring it against the defendant, ai 
the relation of the relators. The names 01 
the plaintiffs* solicitors are not found in the 
body of the bill, but are appended at the end 
of it This court can recognize the United 
States as a plaintiff on the record, only when 
the record shows that the United States ap- 
pear as plaintiffs by the district attorney of 
this district. Upon this bill, if there are any 
plaintiffs, the United States are such plain- 
tiffs. The relators are not plaintiffs. The 
bill must be maintained, and is sought to 
be maintained, if at all, solely on the right 
of the United States themselves, as plain- 
tiffs, to bring it Now, by the 35th section of 
the judiciary act of September 24th, 1789 (1 
Stat 92), it is provided, that there shall be 
appointed, in each district, a person to act 
as attorney for the United States in such 
district, whose duty it shall be to prosecute, 
in such district, all civil actions in which the 
United States shall be concerned, except be- 
fore the supreme court in the district in which 
that court shall be holden. Under this statute, 
it has always been held by the federal courts 
in this district, that there is no power con- 
ferred on them, by statute or usage, to rec- 
ognize a suit, civil or criminal, as legally be- 
fore them, in the name of the United States, 
unless it is instituted and prosecuted by a 
district attorney legally appointed and com- 
missioned conformably to the statute. U. S. 
v. McAvoy [Case No. 15,654], The fact that 
the suit is instituted on behalf of the United 
States by the person who is district attorney, 
and that he acts as such, in instituting the 
suit on behalf of the United States, must ap- 
pear by the face of the bill or declaration, 
or the pleading will be held bad on demur- 
rer, as not stating a case which entitles the 
United States to the relief sought The only 
intendment that can be drawn from the face 
of the bill, in this case, is, that it is filed 
without the authority of the United States, 
inasmuch, as it does not, by its face, appear 
to be filed on behalf of the United States, by 
the officer by whom, alone, the United States 
can, under the statute, prosecute this suit 

For this reason, the bill must be dismissed, 
without reference to any of the other points 
taken by the defendant, on the argument of 
the demurrer. 
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UNITED STATES v. DOUGHTY et al. 

[1 Quart. Law J. 69.] 

Circuit Court, E. D. Virginia. Nov. 30, 1855. 

Evidence — Seamen — Indictment for Revolt — 
Shipping Articles— Copy— Handwriting. 

1. On a charge of revolt against seamen, a 
copy of the shipping articles purporting to he 
signed by the prisoners cannot be given in evi- 
dence to show that the prisoners were part of 
the crew, without proof of loss or destruction 
of the original articles. 

2. The original articles cannot be given in 
evidence unless the handwriting of the prison- 
er is proved. 

This was an indictment under the act of 
congress, March, 1S35, § 2 [4 Stat 776], for 
an endeavor to commit a revolt on board of 
the American ship Arcole (R. A. Pitman, 
master), while lying in Hampton Roads. 
Plea not guilty. 

John M. Gregory, for the United States. 
Henry G. Cannon and James R. Crenshaw, 
for prisoners. 

On the trial, the attorney for the United 
States offered in evidence a certified copy 
of the shipping articles, for the purpose of 
proving that the prisoners were the crew or 
part of the crew of the said ship. 

But, on motion of the defendants, THE 
CQURT held that a copy could not be read 
in evidence without first proving that the 
original was lost or destroyed. 

The attorney then obtained from the cus- 
tom house the original articles purporting 
to be signed by the prisoners. But the de- 
fendants moved the court to exclude the 
original articles unless the attorney for the 
United States could prove the signatures of 
the prisoners to have been made by them- 
selves or by some persons authorized to 
sign for them, which motion THE COURT 
sustained. 

The attorney then offered to prove that 
the prisoners were on board of the Arcole as 
her crew; but THE COURT held after argu- 
ment that any contract different from that 
provided for and rendered necessary by the 
act of congress of July 20, 1840, c. 48, § 10 
[5 Stat. 395], was void; and that act re- 
quiring a written or printed contract, and 
declaring any contract of a different char- 
acter to be void, no parol contract or verbal 
agreement could be proven; and that unless 
the prisoners were part of the crew of the 
vessel, they could not be prosecuted for an 
endeavor to commit a revolt, and therefore 
the jury must find the prisoners not guilty. 
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Case nSb. 14,988. 

UNITED STATES v. DOUGLASS. 

[2 Cranch, C. O. 94.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1S13. 

"Witness — Freeborn Mulatto. 

A freeborn mulatto is a competent witness 
against a white person. 

Indictment for larceny. The defendant 
[Ruth Douglass] was a white woman. Nan- 
cy Butler, a freeborn mulatto, was permitted 
to testify for the United States, upon the au- 
thority of U. S. v. Mullany, at December 
term, 1808 [Case No- 15,832]. 

THRUSTON, Circuit Judge, absent. 
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UNITED STATES v. DOUGLASS et al. 

[2 Blatchf. 207.] 2 

Circuit Court, S. D. New York. June 2, 1851. 

Criminal Law — Joist Indictment — Evidence — 
Murder — Challenge to Jurors — How Al- 
lowed—Qualified Peremptory Challenges — 
New Trial. 

1. Where, on a joint indictment against three 
for murder, one of them is tried separately, it 
is not competent for him to give in evidence a 
conversation between the other two, when they 
were alone, inculpating themselves and excul- 
pating him from all participation in the crime. 

2. The cases of Powell v. Harper, 5 Car. & 
P. 590, and of Doe v. Haddon, 3 Doug. 310, 
commented on and explained. 

3. What is dhect evidence, and what circum- 
stantial evidence. 

4. In a case of circumstantial evidence, the 
jury, in order to convict, must find the circum- 
stances to be satisfactorily proved as facts, and 
must also find that those facts clearly and un- 
equivocally imply the guilt of the accused, and 
cannot be reasonably reconciled with any hy- 
pothesis of his innocence. 

5. Where a person is present, actually or con- 
structively, at a murder, aiding and abetting it, 
that is sufficient, both at common law and under 
the statutes of the United States, to warrant his 
conviction under an indictment charging him 
with the murder, though containing no count 
charging him with only being present at the 
murder, aiding and abetting it. 

6. The acts of congress of April 30, 1790 (1 
Stat. 114, § 10), and of March 3, 1825 (4 Stat. 
115, § 4), do not make the aiding and abetting 
an act of murder by personal presence and as- 
sistance, a separate and distinct offence. 

7. A qualified peremptory challenge in a crimi- 
nal case, that is, a right to set aside a juror with- 
out challenging him for principal cause or to 
the favor, and to have him finally excluded from 
the jury unless the panel is exhausted by the 
challenges of the prisoner, exists in favor of 
the government in the courts of the United 
States. Per Nelson, J. 

8. This is the settled doctrine of the common 
law, and was recognized by the supreme court 
of the United States in U. S. v. Marchant, 12 
Wheat. [25 U. S.] 480. Per Nelson, J. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



9. The act of July 20, 1S40 (5 Stat. 394), ap- 
plies only to the mode of selecting the jury, that 
is, by ballot, lot }r otherwise, as prescribed by 
the state laws, and does not affect the questions 
involved in the right of challenging the jurors 
called, whether peremptorily or for cause. Those 
questions stand upon the common law, except 
where regulated by act of congress. Per Nel- 
son, J. 

[Cited in U. S. v. Devlin, Case No. 14,953; 
U. S. v. Coppersmith, 4 Fed. 199.] 

10. The act of July 20th, 1840 (5 Stat. 394), 
manifests a purpose to conform the regulations 
in regard to the designation and empanelling of 
jurors in the courts of the United States, so far 
as may be practicable, to the existing laws of 
the particular states. Per Betts, J. 

[Cited in U. S. v. Devlin, Case No. 14,953.] 

11. It is a well-settled principle, in the juris- 
prudence of the United States, that rules of 
state practice acted upon by the courts of the 
United States in a state, as obligatory nfeon 
them, have the efficacy of rules adopted by ex- 
press order of those courts. Per Betts, J. 

12. The right to a qualified peremptory chal- 
lenge in a criminal case did not belong to the 
crown, at common law. It rested whollv upon 
a construction of the statute of 33 Edw. I. Per 
Betts, J. 

13. The case of U. S. v. Marchant, 12 
Wheat. [25 U. S.] 480, did not involve anv 
question as to the right of the government with 
regard to challenges of jurors. Per Betts, J. 

14. The laws of the state of New- York do not 
allow to the prosecution, in a criminal case, 
such qualified peremptory challenge, and the 
practice of the courts of the United States has 
always been, to conform in all respects, in trials 
by jury, as nearly as practicable, to the laws 
of the state in which they sit. Per Betts, J. 

15. The attorney for the United States is 
bound to assign and substantiate his challenge 
when it is made, and before other jurors can be 
drawn. Per Betts, J. 

This was a joint indictment against three 
persons for murder upon the high seas. The 
prisoners were tried at New-York, before Mr. 
Justice NELSON and Judge BETTS, in May, 
1851, and found guilty. [Edward F.] Doug- 
lass was tried separately. James Clements 
and Thomas Benson were tried together. Be- 
fore sentence, a motion for a new trial was 
made before both judges, upon their minutes 
of the trial and the charge of the presiding 
judge to the jury. The indictment, in every 
count, charged the murder of the deceased 
by each of the prisoners There was no count 
charging either of the prisoners with only 
being present at the murder, aiding and abet- 
ting it. The points urged as grounds for a 
new trial were these: 1st. That the court err- 
ed in allowing the district attorney to exer- 
cise a qualified peremptory challenge, by ex- 
cluding individual jurors from the jury until 
the panel should be exhausted, without mak- 
ing any challenge to such jurors for principal 
cause or to the favor; 2d, that Douglass 
ought to have been allowed to prove a con- 
versation between Benson and Clements when 
they were alone, inculpating themselves and 
exculpating Douglass from all participation 
in the crime; 3d, that the court erred in not 
charging the jury that the evidence was pure- 
ly circumstantial; 4th, that the court erred 
in not charging the jury that the evidence 
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must exclude, to a moral certainty, every 
hypothesis but that of guilt, before a convic- 
tion could "be had, and that the court mis- 
directed the jury, in instructing them that 
they could convict the prisoners if the cir- 
cumstantial evidence was found to be more 
consistent 'with their guilt than with their 
innocence; 5th, that the court erred in char- 
ging the jury that mere presence, actual or 
constructive, at the murder, aiding and abet- 
ting it, was sufficient to warrant a conviction 
under the indictment. 

Ogden Hoffman and William M. Evarts, 
for the United States. 

Lorenzo B. Shepard and George F. Betts, 
for prisoners. 

NELSON, Circuit Justice. The motion for 
a new trial made in this case is denied. But 
it is proper to say, that the judges do not 
altogether agree in respect to the point made 
as to the right of the government to a quali- 
fied peremptory challenge— that is, the right 
to set aside a juror without cause, and to 
have him finally excluded from the jury un- 
less the panel is exhausted by the challenges 
of the prisoner. If the jury-list is exhaust- 
ed before the panel is completed, it is admit- 
ted that the juror thus set aside must be 
called and must serve, unless he is challenged 
by the government for cause. This qualified 
right of challenge without cause is the set- 
tled doctrine of the common law, and has 
been recognized by the supreme court of the 
United States in the case of U. S. v. Mar- 
chant, 12 Wheat. [25 U. S.j 480, and has been 
practised upon in some of the circuits. The 
doubt that is suggested in regard to it arises 
under the act of July 20, 1840 (5 Stat. 394), 
which provides for the designation of jurors 
to serve in the federal courts, by ballot, lot 
or otherwise, according to the mode of select- 
ing them in the states where such courts are 
held; and for this purpose, those courts are 
empowered to make rules and regulations for 
conforming the designation and empaneling 
of jurors to the laws and usages of the states 
as they may exist at the time. A rule to this 
effect has been adopted in this district. My 
Brother Betts thinks that the act of 1810 
adopts, together with the mode of selecting 
and empaneling the jury, the law of the state 
regulating the right of challenge, which 
would exclude the qualified right of peremp- 
tory challenge that belongs to the govern- 
ment at common law. Such is the law of the 
state. But my own opinion is, that the act 
of 1840 applies only to the mode and manner 
of drawing or selecting the jury, that is, by 
ballot, lot or otherwise, as prescribed by the 
state laws, and does not affect the questions 
involved in the right of challenging the ju- 
rors called, whether peremptorily or for cause; 
and that those questions stand upon the com- 
mon law, except where regulated by act of 
congress. 

In the present case, the panel was com- 
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pleted before the jury-list was exhausted, 
and before the privilege of peremptory chal- 
lenge belonging to the prisoners was exhaust- 
ed. The question, therefore, in this partic- 
ular case, is one of no substantial importance 
in the fair and proper administration of jus- 
tice. Great liberality was extended by the 
court to both sides in forming the panel, with 
a view to the selection of an impartial and 
intelligent jury, and such was eminently the 
character of the one obtained. 

BETTS, District Judge. The judges differ 
in opinion upon the first point urged as a 
ground for a new trial, and concur in regard 
to all the others. 

Upon the second point, we think there was 
no foundation in law for admitting the evi- 
dence offered. The general principle laid 
down by text-writers is explicitly against it 
(Best, Ev. 96; 50 Law Lib., N. S., 79); and 
so is the reason of the thing. Mere asser- 
tions by one person, affecting the guilt or in- 
nocence of another, show no such privity with 
the latter as to become evidence for or against 
him. The case of Powell v. Harper, 5 Car. 
& P. 590, is too loose a statement to be enti- 
tled to reliance, if it intends to declare any 
such doctrine; and, in so far as it admits 
the naked declaration of a person not on trial, 
that he stole certain property, to be evidence 
against another that he received it knowing 
it to be stolen, it is against the well-estab- 
lished rules of law. Some feature in the case 
is undoubtedly dropped in the report of it. 
The case of Doe v. Haddon, 3 Doug. 310, cited 
for the prisoners, turned on a different point 
The declarations offered in evidence were of- 
fered to vitiate an act done by the party 
making them and show it corrupt and void, 
that act being introduced as the ground of 
right by the lessor of the plaintiff. 

The third point made rests upon a miscon- 
ception of the character of the evidence. It 
was not wholly circumstantial. A very large 
and most important part of it was direct 
and positive. The murder of the deceased, 
the report of a musket, the cry of murder 
by the deceased, the presence of the prisoners 
on deck at the time, armed with muskets and 
other deadly weapons, and the violent inter- 
ference of two of them to prevent the officers 
of the vessel from going to the rescue of the 
dying man, are facts directly proved. Such, 
also, was the fact of the muskets, coming 
clandestinely to the possession of the prison- 
ers. The only fact important to their con- 
viction of the murder, which depended upon 
presumptive proof, was, whether the three 
concurred in the felonious acts out of which 
the death of the deceased arose. 

The fourth point is not supported by the 
terms of the charge. It was delivered in 
writing, and is, accordingly, easily compared 
with the doctrine contended for by the pris- 
oners' counsel. We think that the clear and 
unmistakable import of it is, that the jury, 
in order to convict, must find the circum- 
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stances to be satisfactorily proved as facts, 
and must also find that those facts clearly 
and unequivocally imply the guilt of the 
prisoners and cannot be reasonably recon- 
ciled with any hypothesis of their innocence. 
This is the plain bearing of the instructions, 
and if, in particular sentences, expressions 
of a wider and looser bearing occur, yet, in 
others, the language is explicit and pointed 
to that effect, and the whole charge is recon- 
cilable only upon the idea that the jury 
must find that the circumstances remove all 
reasonable doubt of the guilt of the prison- 
ers. 

We think that the fifth point cannot be 
maintained. At common law, every person 
present at a murder, willingly aiding or 
abetting its perpetration, is guilty of mur- 
der, and may be indicted and convicted as 
principal in the first degree. The acts of 
congress of April 30, 1790 (1 Stat 114, § 10), 
and of March 3, 1825 (4 Stat. 115, § 4), in 
which aiders and abetters are named, do 
not make the aiding and abetting an act of 
murder by personal presence and assistance, 
a separate and distinct offence. The more 
probable interpretation of those terms is, 
that they apply to accessories before the 
fact. There is certainly no fair ground to 
infer that they were employed in the stat- 
utes to distinguish such aiders and abetters 
from the principal murderer. Whart Cr. 
Law, 224. We therefore think the indict- 
ment is good in charging the prisoners with 
the murder by doing acts aiding and abet- 
ting its perpetration in their presence. U. S. 
v. McGill [Case Xo. 15,670]; U. S. v. Ross 
[Id. 16,196]. 

As the first point involves an inquiry into 
the practice of the court, of much weight 
and some difficulty, it is proper to set forth 
more at large the considerations which in- 
fluence the minds of the judges in the opin- 
ions they adopt in respect to it. The pre- 
siding judge holds that, as the matter is not 
expressly regulated by act of congress, the 
courts of the United States must resort to 
the common law to ascertain what the rule 
is in regard to the right of the government 
to challenge jurors in capital cases. He 
construes the act of July *20, 1840 (5 Stat 
394), as extending no further than the ju- 
diciary act of 1789, and regards its provi- 
sions as limited to the mode and manner of 
obtaining the general panel of jurors to 
serve in court, and as not governing the 
method of empanelling them in a specific 
case on trial. He also holds, that the com- 
mon law practice of permitting the crown 
to have jurors set aside without challenging 
them, till the whole panel is exhausted by 
the challenges of the prisoner or the accept- 
ance of jurors called, must be regarded as 
the rule in the courts of the United States. 
I maintain a different view. We concur in 
the opinion that, under the terms of the ju- 
diciary act' of 1789 (1 Stat. S8, § 29), the 
state law was made the rule of the courts of 



the United States only in respect to the 
mode of designating the jurors, and that, in 
other respects, the common law was fol- 
lowed. U. S. v. The Insurgents [Case No. 
15,443]. But I think that the act of May 
13, 1800 (2 Stat. 82), and the act of July 20, 
1S40 (5 Stat 394), are more extensive enact- 
ments, and manifest a plain purpose to con- 
form the regulations in regard to jurors in 
the courts of the United States, so far as 
may be practicable to the existing laws of 
the particular states. 

The 29th section of the judiciary act of 
1789 required the jurors to be designated by 
lot or otherwise, according to the mode of 
forming juries in the states respectively, to 
which language the act of May 13, 1800, 
added the words, "therein now practised;'* 
thus making the state practice of that day 
the rule governing the courts of the United 
States in designating jurors. The act of 
July 20, 1840, annexes to the addition made 
by the act of 1800, the words, "and here- 
after to be practised therein," and more dis- 
tinctly indicates the intention of congress to 
bring the whole system substantially within 
the regulations of the state laws, by declar- 
ing first, that the jurors shall have the like 
qualifications and be entitled to the like ex- 
emptions as state jurors "now have and are 
entitled to, and shall hereafter, from time 
to time, have and be entitled to;" and sec- 
ondly, by adding, "and, for this purpose, 
the" "courts" of the United States "shall 
have power to make all necessary rules and 
regulations for conforming the designation 
and empaneling of juries, in substance, to 
the laws and usages now in force" in the 
states. Though it is not claimed for this 
language that it, in express terms, conforms 
the entire regulations, both in obtaining ju- 
rors and in empaneling juries, to the laws 
and usages of the states, yet it is most sig- 
nificant to show, that the state laws and 
usages were looked to as the leading and 
main authority in both respects. And, more- 
over, it denotes the competency of the courts 
of the United States to regulate the subject 
by adopting express rules to that end. It is 
a well-settled principle, in the jurisprudence 
of the United States, that rules of state 
practice acted upon by the courts of the 
United States in* a state as obligatory upon 
them, have the efficacy of rules adopted by 
express order of those courts. Fullerton v. 
Bank of U. S., 1 Pet. [26 U. S.] 604. Ac- 
cordingly, the uninterrupted usages of the 
courts of the United States in this district, 
for over fifty years, to conduct criminal 
trials, especially in the organization of ju- 
ries, conformably to the state laws, is high 
evidence of an explicit adoption of that 
practice. 

Independently, however, of these consider- 
ations, I think that the right claimed by the 
attorney for the United States in this case 
was not maintainable upon any doctrine of 
the common law. There is no evidence that 
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the crown ever possessed or claimed that 
right, except under the provisions of the 
act of 33 Edw. I. The prerogative right on 
the part of the king, prior to this act, was 
to challenge jurors peremptorily, without re- 
striction of numbers, which in effect gave 
the crown the power of selecting juries in 
capital cases. Co. Litt 156b; Hawk. P. C. 
bk. 2, c. 43, § 2; Bac. Abr. "Juries," E, 10; 
Com. Dig. "Challenge," G, 1; Joy, Conf. 
143, 24 Law Lib. (N. S.) 84; Chit Cr. Law, 
434; 2 Hale, P. C. 271. This was the evil 
which parliament intended to remedy by 
the act of 33 Edw. I. Co. Litt 156b. Ba- 
con gives the act at large (Abr. "Juries," E, 
10); and these motives for its passage are 
assigned by Baron Gilbert He also adds, 
that it is the established practice of the 
courts, in the construction of the act, that 
the king need not show any cause of his 
challenge till the whole panel be gone 
through. That this is a practice of the Eng- 
lish courts, resting not on the common law, 
but wholly upon the construction of the 
statute, is still more definitely settled by the 
decisions of the king's bench in Rex v. Par- 
ry, 7 Car. & P. 836, and in Reg. v. Frost, 9 
Car. & P. 129, 136, made upon the provi- 
sions of the act of 6 Geo. IV., re-enacting in 
substance the act of 33 Edw. I. 

Mr. Justice Story, in U. S. v. Marchant, 12 
Wheat [25 U. S.j 480, would also seem, on 
a fair construction of his language, to place 
the right of the crown to this mode of chal- 
lenge, upon the uniform practice which has 
prevailed in the English courts since the 
statute of 33 Edw. I.; but the reasoning of 
the learned judge, collateral to the point un- 
der consideration by the court, even if it 
amounts to a recognition of the English 
practice as a doctrine of the common law, 
cannot avail as a judgment of the court on 
the subject The point raised upon the cer- 
tificate of division of opinion, and determin- 
ed by the supreme court, related solely to the 
right of two or more persons, jointly char- 
ged, in the same indictment, with a capital 
offence, to be tried severally, separate and 
apart— an inquiry apparently in no way in- 
volving the prerogative or authority of the 
government in respect to its challenges of 
jurors on such trial. And, even if the very 
accomplished jurist who drew up the opin- 
ion of the court had explicitly pronounced 
the privilege now claimed on the part of the 
United States to be a common law right, 
the declaration could not, in a different case, 
carry the authority "of a judicial decision, 
though it would command all the considera- 
tion which the suggestions of a judge so 
acute, laborious and exact, upon questions 
of common law, always merit and receive. 

The point in question was directly raised 
in the Pennsylvania circuit, before Judges 
Baldwin and Hopkinson, in 1830, in the case 
of U. S. v. Wilson [Case No. 16,730]. The 
district attorney challenged a juror peremp- 
torily. His right to do so was denied by the 



counsel for the prisoner. The court observ- 
ed, that they had known no case where the 
right now claimed had been allowed* to the 
prosecution; that they would not be the 
first to do it in a capital case, unless it was 
clearly established; but that, on examining 
the opinion of the supreme court, in the case 
of U. S. v. Marchant, 12 Wheat. [25 U. S.] 
480, they did not feel themselves at liberty 
to refuse the qualified right of challenge 
claimed by the United States. 

It was upon reading these cases on the 
trial of the indictment against the prisoners, 
that this court permitted the exercise of a 
like challenge, and the presiding judge con- 
siders the law on the subject settled by 
these eases. I dissent from that opinion, and 
think that the court committed an error on 
the trial in allowing the challenges of the 
district attorney. 

The cases in Pennsylvania, which were re- 
ferred to on the argument, throw no addi- 
tional light on the subject Those cases do 
not appear to harmonize in principle with 
each other, on the question of the right of 
challenge, while, in one particular, they 
strongly corroborate the view I have taken 
against the existence in the states of any 
common law right to such challenge. In 
Com. v. Lesher, 17 Serg. & R. 155, the court 
deny r that such a right of challenge exists 
in Pennsylvania. In the subsequent case of 
Com. v. Jolliffe, 7 Watts, 585, that decision 
is treated as having been incautiously made, 
and it is held that the statute in force in 
Pennsylvania is substantially the same as 
that of 33 Edw. L, and that there is no rea- 
son why it should not receive the same con- 
struction. Whichever decision is adopted as 
the correct exposition of the law, the doc- 
trine that this mode of challenge is not a 
common law right, is not affected by it, any 
further than as the general reasoning of 
the court in the last case conflicts with the 
principle involved in the doctrine. And I 
most confidently insist, that no act of a state 
legislature and no decision of a state court 
can be shown, . manifesting an intention to 
set up, in the United States, a privilege to 
the prosecution in capital cases, in respect 
to the organization of the jury, greater than 
is enjoyed by the accused; and further, that 
it was the palpable purpose of the acts of 
Edw. I. and Geo. IV., to bring the right of 
the crown within a narrower restriction, and 
only to give the king and the prisoner co- 
equal rights of challenge for cause. 

Under the English practice, and that pro- 
posed to be sanctioned in the United States, 
a way is open for most unreasonable ad- 
vantages in favor of the government against 
the prisoner. Suppose the panel to consist 
of eighty jurors, (the number returned in the 
present cases,) and that it should so chance 
that one-half of the whole number are men 
free of impeachment by challenge for prin- 
cipal cause or favor, yet so circumstanced 
as to have naturally strong prepossessions 
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in support of the prosecution— for instance, 
that they are shipowners, shipmasters and 
others, so connected with maritime business 
as to feel honestly but deeply convinced that 
every act of a sailor at sea, tending to put 
in peril the lives of the officers, or the vessel 
or cargo, should be regarded with the great- 
est distrust of his motives, and as justly re- 
quiring, at the hands of the seaman, most 
satisfactory evidence of his innocence, and 
that circumstances which, in other relations, 
would be regarded as slight or insignificant, 
should carry a weighty import when brought 
to bear against a sailor. The other half of 
the panel may be drawn from the ordinary 
employments of life, and be in no way, by 
their business, associations or preposses- 
sions, unfavorably impressed respecting the 
character and integrity of seamen as a class. 
On empanelling the jury, the district attor- 
ney may set aside every one of the forty 
who would deal dispassionately with the 
case, and drive the prisoner to exercise his 
peremptory challenges and those for cause 
upon the i'orty who stand naturally in a rela- 
tion of distrust, if not of hostility, towards 
him. This, to the extent supposed, is put 
as an extreme case. But it marks distinctly 
the principle, and shows that the govern- 
ment may be enabled to force upon the pan- 
el men who, unless constrained by over- 
powering evidence for the defence, would be 
ready to refuse the prisoner the benefit of 
an acquittal under almost any circumstan- 
ces,- and might even be inclined, upon testi- 
mony faintly criminating him, to render 
against him a verdict of conviction. 

The whole theory of criminal jurispru- 
dence looks to placing the advantage, if one 
accompanies the case, on the side of the ac- 
cused; and I think that, after the efforts 
almost universally put forth in the United 
States to strengthen and extend such priv- 
ilege, particularly to a person on .trial for 
his life, we are taking a long step back- 
wards, in setting up the practices of the 
English assizes, originating in an age of 
colder sympathy for human life than per- 
vades our era and the jurisprudence of the 
United States. Accordingly, I regard it as 
far more consonant with the spirit of our 
institutions and the rules of criminal law 
sanctioned by them, for this court to adhere 
to the humane and guarded practice adopt- 
ed in this state, than to recur to one drawn 
from an English statute, (by means of a con- 
struction wearing more the appearance of 
maintaining a royal prerogative against the 
will of the legislature, than of securing to a 
prisoner the pittance of favor accorded by 
it,) which dates back to about the year 1300, 
to the reign of a monarch who, in advance 
of the sentiment of his age, made most 
meritorious efforts to reform the condition 
of the law in his realm, both civil and crim- 
inal. 

The legislation of the state of New- York 
shows conclusively how the rule is accepted 



here, and may, with great force, be claimed 
as declaratory of the true import of the Eng- 
lish statutory law on the subject. At all 
events, it fixes definitively the law governing 
the state courts in this respect. As early 
as 1786 it was enacted that, in all cases 
where the attorney-general of this state, in 
behalf of this state, or he who shall in any 
case prosecute for the people of this state, 
shall challenge any juror as not indifferent, 
or for any other cause, he who shall make 
any such challenge shall immediately assign 
and show the cause of such challenge, and 
the truth thereof shall be inquired of and 
tried in the same manner as the challenges 
of other parties are or ought by law to be 
inquired of and tried. 1 Jones & V. Laws, 
p. 311, § 22; 1 Greenl. Laws, p. 269, § 22. 
This statute was included in the revision of 
1801 (1 Kent & B. Laws, p. 335, § 25), and 
in that of 1813 (1 Rev. Laws, p. 334, § 25), 
and was preserved in the Revised Statutes 
(1 Rev. St. p. 734, § 11). If the English stat- 
ute of 33 Edw. I. was ever in force in this 
colony or state, it was specifically repealed 
by the acts of 1786 and 1788 (1 Jones & V. 
Laws, p. 312, j> 27; 2 Jones & V. Laws, p. 
282, § 37). And then the common law, as 
modified by the laws and usages of the state, 
and not as altered by acts of parliament, 
would govern the method of conducting 
criminal trials and selecting jurors. 1 Kent, 
Oomm. 472, 473, and notes. 

The practice of the courts of the United 
States has always been to conform in all 
respects, in trials by jury, as nearly as prac- 
ticable, to the laws of the state in which 
they sit. Conk. Prac. (1st Ed.) 298. On the 
trial of Col. Burr, Chief Justice Marshall 
said: "The United States have precisely the 
same rights as the prisoner has, and make 
the same challenges for a good cause." 1 
Burr, Tr. 425. The counsel for the govern- 
ment argued for the right of the government 
to challenge jurors for cause. Mr. Martin, 
for Col. Burr, insisted that the United States 
had no right to disqualify jurors for the 
prisoner. Chief Justice Marshall replied : 
"Certainly, the counsel for the United States 
may challenge for cause." Id. 424. And, un- 
der those rulings of the court, the counsel 
proceeded immediately to try the cause of 
challenge. These proceedings manifest most 
clearly that the challenges were received 
and disposed of by the circuit court pur- 
suant to the laws of the state or the prac- 
tice of the state courts, and that no refer 
ence was had to the English practice under 
the statute of 33 Edw. I. 

To the like effect were the proceedings in 
Jones v. Van Zandt [Case No. 7,502]. The 
action was in the name of an individual, but 
was treated, under a statute of Ohio, as a. 
criminal prosecution, and the question was 
made as to the right of the government to 
challenge jurors, and the right was upheld 
and exercised in conformity with the state 
law. 
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Upon the foregoing considerations, I am" 
of opinion that the attorney for the United 
States had no right to a peremptory chal- 
lenge, and was hound to assign and sub- 
stantiate his challenge when it was made, 
and before other jurors could he drawn. 
New trial denied. 
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UNITED STATES v. DOW. 

[Taney, 34.] i 

Circuit Court, D. Maryland. April Term, 1840. 

Criminal Law — Copt of Indictment — List op 
Joky — Peremptory Challenges — Manner of 
Selecting Jury— Witnesses— Indictment— Re- 
pugnant Allegations. 

1. In capital ca^es, the prisoner is entitled to a 
copy of the indictment, and a list of the jury, 
mentioning the names and places of abode of 
such jurors, to be delivered to him two entire 
days before his arraignment. 

[Cited in Logan v. U. S., 12 Sup. Ct. 630.] 

2. Under the act of congress of April 30, 
1790, c. 36, § 28 [1 Story's Laws, 89; 1 Stat 
118, c. 9], the arraignment is to be regarded as 
the commencement of the trial; and the two en- 
tire days must be exclusive of the day of de- 
livery of the copy of the indictment and list of 
jurors, and the day of the arraignment. 

3. In offences made capital by the act of con- 
gress of April 30, 1790, the prisoner may chal- 
lenge twenty jurors peremptorily; in treason, 
thirty-five. In indictments for capital offences, 
under that act, the prisoner may challenge twen- 
ty jurors peremptorily, and no more; in offences 
made capital since that act, he is entitled to thir- 
ty-five peremptory challenges, according to the 
rules of the common law. 

4. The act of congress, passed September 24, 
1789, c 20, § 29 [1 Story's Laws, 63; 1 Stat. 
88], in referring to the laws of the states in re- 
lation to juries, applies only to the mode of se- 
lecting them, and not to the number to be sum- 
moned. The circuit courts are bound to fol- 
low the laws of the respective states in which 
they are held, in the mode of forming the juries, 
and in determining upon their qualifications; 
but the laws of the several states do not regu- 
late the courts of the United States in the num- 
ber to be summoned; upon this subject, they 
are governed by the rules of the common law. 

[Cited in U. S. e. Richardson, 28 Fed. 69.] 

5. The prisoner was indicted for the murder of 
the captain of the brig Francis, on the high 
seas; the brig was an American vessel, and "the 
prisoner one of the mariners on board; he belong- 
ed to the Malay race, and was baptized and edu- 
cated in the Christian religion; the witnesses 
on the part of the United States were two free 
negroes and one free mulatto. On objection 
being made to the admissibility of the evidence 
of one of these negroes, held, that the question 
was to be determined by the laws of Maryland. 

6. Upon general principles, there was nothing 
in the case of the witness, or in his color, that* 
would make him incompetent to give testimony 
in any case 

7. The result of due legislation of Maryland on 
this subject, is, that negroes and mulattoes, free 
or slave, are not competent witnesses in any case 
wherein a Christian white person is concerned; 
but they are competent witnesses against all 
other persons. 

i [Reported by James Mason Campbell, Esq., 
nnd here reprinted by permission.] 



8. The prisoner could not be regarded as a 
Christian white person, and therefore the testi- 
mony was admissible against him. 

9. An indictment which states that the prison- 
er, "late of the district of Maryland, mariner, 
on the 31st day of October, 1839, then and 
there, being on board a certain brig, called, &c, 
on the high seas, on the Atlantic Ocean, in lati- 
tude 33°, out of the jurisdiction of any particular 
state, and within the jurisdiction of the United 
States, * * * did, then and there, commit," 
&c, is bad for repugnancy; and no judgment 
will be rendered thereon. 

10. The words then and there, mean "at the 
time and place aforesaid," and in this case refer 
as to time, to the 31st day of October, 1839, and 
as to the place, to the district of Maryland; 
and. this allegation (which is a substantive one) is 
repugnant to the subsequent allegation, that the 
offence was committed on the high seas, "out 
of the jurisdiction of any particular state." 

ll. a The court cannot reject any material al- 
legation in an indictment or information, which 
is sensible and consistent in the place where it 
occurs, and is not repugnant to any antecedent 
matter, merely on account of there occurring aft- 
erwards, in the same indictment or information, 
another allegation inconsistent with the former, 
and which latter allegation cannot itself be re- 
jected. 

N. Williams, U. S. Dist Arty. 
Z. Collins Lee and S. Teackle Wallis, for 
prisoner. 

TANEY, Circuit Justice. Lorenzo Dow was 
indicted for the murder of the captain of the 
brig Francis, on the high seas; the brig being 
an American vessel, and Lorenzo Dow one of 
the mariners on board. He was indicted un- 
der the act of congress of April 30, 1790, c. 
36, § 28 [1 Story's Laws, 89; 1 Stat 118, 'e. 9]. 

At the trial of the case, the following points 
were ruled by the court, before the jury were 
sworn: 

1. That the prisoner was entitled to a copy 
of the indictment, and a list of the jury, men- 
tioning the names and places of abode of such 
jurors, to be delivered to him two entire days 
before his arraignment. That, under the act 
of April 30, 1790, c. 36, § 28 [2 Story's Laws, 
89; 1 Stat. 118, c. 9], the arraignment was to 
be regarded as the commencement of the 
trial; and the two entire days must be ex- 
clusive of the day of delivery of the copy of 
the indictment and list of jurors, and the day 
of the arraignment. Fost. Crown Law, 230; 
4 Bl. Comm. 351. 

2. In offences made capital by the act of 
April 30, 1790, the party may challenge twen- 
ty jurors peremptorily; in treason thirty-five 
(see section 29); and the prisoner being in- 
dicted under this law, he was entitled to 
challenge twenty peremptorily, and no more. 
In offences made capital since the act of 1790, 
the party is entitled to thirty-five peremptory 
challenges, according to the rules of the com- 
mon law. U. S. v. Johns [Case No. 15,481.] 

3. The act of congress of September 24, 
1789, e. 20, § 29 [1 Story's Laws, 63; 1 Stat 
88], in referring to the laws of the states in 
relation to juries, applies only to the mode of 
selecting them, and not to the number to be 
summoned. The circuit courts are bound to 
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follow the laws of the respective states in 
which they are held, in the mode of forming 
the juries, and in determining upon their 
qualifications; but the laws of the states do 
not regulate the courts of the United States 
in the number to be summoned; upon this 
subject, the courts of the United States are 
governed by the rules of the common law. 
U. S. v. Insurgents [Case No. 15,443]; Case of 
Fries [Id. 5,126]. 

In this case, the court directed the marshal 
to summon as many, in addition to those at- 
tending on the regular panel for the term, as 
would make up the number of thirty-six; and 
that the list of these thirty-six jurors should 
be delivered to the prisoner, two entire days 
before his arraignment. 

The jury were sworn, and the trial pro- 
ceeded. It appeared from the admissions on 
both sides, that the prisoner was a native of 
the town of Manilla, in one of the Philippine 
Islands; that his parents were both Malays, 
living in that town, and subjects of the queen 
of Spain; that they were Christians, and that 
the prisoner was baptized and educated in the 
Christian religion, and had always professed 
to be a Christian. 

At the time of the murder, the captain was 
the only white person on board; the crew 
consisted of the Malay, three negroes, and one 
mulatto; two of the negroes were natives of 
Philadelphia, and one a native of the state 
of Delaware; the mulatto was a native of the 
British province of Nova Scotia; they were 
all free. 

The *first witness produced on behalf of the 
United States was one of these negroes. He 
was objected to by the counsel for the prison- 
er, upon the ground, that by the laws of Mary- 
land, a free negro was not a competent wit- 
ness in any case against the prisoner; or, at 
all events, not in a capital case. 

In deciding upon the admissibility of this 
evidence, the court must be governed by the 
laws of Maryland, under the act of congress 
of 1789, c. 20, § 34 [1 Story's Laws, 67; 1 Stat. 
92], which provides, "that the laws of the 
several states, except where the constitution, 
treaties, or statutes of the United States shall 
otherwise require or provide, shall be regard- 
ed as rules of decision in trials at common 
law." It will be necessary, therefore, to re- 
view the different acts of assembly, which 
have been passed by the state upon this sub- 
ject; for, if the testimony offered is not ad- 
missible, it must be on the ground that it is 
excluded by some statute of the state. Upon 
general principles, there is certainly nothing 
in the case of the witness, or in his color, that 
would make him incompetent to give testi- 
mony in any case. 

The first act of assembly upon this subject 
is that of May session 1717, c. 13. The sec- 
ond section of that law provides, that "no 
negro or mulatto slave, free negro, or mulatto 
born of a white woman, during the time of 
his servitude by law, or any Indian slave, or 
free Indian, native of this or the neighbor- 



ing provinces, be admitted or received as 
good and valid evidence in law, in any matter 
or thing whatsoever, depending before any 
court of record, or before any magistrate, 
within this province, wherein any Christian 
white person is concerned." And the third 
section of this law makes the several persons 
excluded by the second section, witnesses 
against each other, where other sufficient evi- 
dence is wanting, "provided such evidence or 
testimony do not extend to the depriving of 
them, or any of them, of life or member." 

It will be observed, that this act of assembly 
disqualifies the persons mentioned in it from 
giving testimony, in any case wherein a Chris- 
tian white person is concerned; but permits 
them to be examined, in the discretion of the 
judge, against one another, in cases not ex- 
tending to life or member. This qualified ad- 
mission of their testimony against each other, 
was always held to be an implied exclusion of 
it in favor of one another; and this produced 
the act of assembly of 1801, c. 109, which 
permitted them to give testimony for, as well 
as against, each other, in prosecutions for 
stealing goods, or for receiving them knowing 
them to be stolen. 

The act of 1808, e. 81, was the next in or- 
der, and made them witnesses in all criminal 
prosecutions, for and against one another. 
In this act, as well as in the act of 1801, be- 
fore mentioned, "Indian slaves," and "free 
Indian natives," are not mentioned, because 
before the passage of these laws, that unfor- 
tunate race had disappeared from the state. 
And it is also proper to remark, that in the 
act of 1808, the expression used in the act of 
1717, of "mulatto born of a white woman, 
during the time of his servitude by law," is 
altogether dropped, and the persons author- 
ized to give testimony are, "any negro or 
mulatto slave, or any mulatto descended of a 
white woman, or any negro or mulatto free 
or freed;" and the persons for or against 
whom it may be given, in any criminal prose- 
cution, are described in precisely the same 
words. The acts of assembly that subjected 
a mulatto, born of a white woman, to a cer- 
tain period of servitude, were not in force 
when the law of 1808 was passed; they were 
repealed by the act of 1790, and again in 
1796, c. 67, § 14. 

The result of these various acts of legisla- 
tion is this: negroes and mulattoes, free or 
slave, are not competent witnesses, in any 
case wherein a Christian white person is con- 
cerned; but they are competent witnesses 
against all other persons. It is true, that the 
act of 1808 does not, in so many words, say 
that negroes and mulattoes shall be competent 
witnesses in all cases except those wherein a 
Christian white person is concerned; the lan- 
guage of the statute merely enables them to 
give testimony in the cases there specified. 
These were cases in which, among others, 
negroes and mulattoes had been made incom- 
petent witnesses by the act of 1717; and the 
effect of the act of 1808 was to repeal so much 
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of this law. And as negroes and mulattoes, 
as well as persons of any other description, 
were competent witnesses upon the general 
principles of the common law, and as they had 
been disabled merely by the prohibitory pro- 
visions of the act of 1717; they are now com- 
petent witnesses in all cases, where the provi- 
sions of that statute are no longer in force; 
and the only disabling clause of that statute 
still in force, is the one which makes them 
incompetent where any Christian white per- 
son is concerned; the other disabling clauses 
have all been repealed. 

We do not speak of the clauses in relation 
to Indian slaves, or native Indians; the si- 
lence of the laws of 1S01 and 1808, in relation 
to this class of persons, has already been 
accounted for. The prisoner, however, is not 
an "Indian slave, or a free* Indian native of 
this or any of the neighboring provinces;" 
and if the provisions of the act of 1717, in 
relation to persons of that description, be re- 
garded as still in force; and if negroes or 
mulattoes would be incompetent witnesses 
against them, in cases affecting life or mem- 
ber, yet the prohibition does not reach the 
case of the prisoner. 

The only question is, whether he is to be 
regarded as a Christian white person? We 
think he is not; the Malays have never been 
ranked by any writer among the white races. 
But the act of 1717, which excludes the tes- 
timony of negroes and mulattoes, in cases 
where Christian white persons are concern- 
ed, did not look to the differences, moral or 
physical, which have been supposed to exist 
between the different races of mankind; the 
law was made for practical purposes, and 
grew out of the political and social condition 
of the colony. The colonists were all of the 
white race, and all professed the Christian 
religion; from the situation of the world at 
that time, no persons but white men profess- 
ing the Christian religion could be expected 
to emigrate to Maryland; and if any person 
of a different color, or professing a different 
religion, had come into the colony, he would 
not, at that time, have been recognized as an 
equal by the colonists, or deemed worthy of 
participating with them in the privileges of 
this community. The only nations of the 
world which were then regarded, or perhaps 
entitled to be regarded, as civilized, were the 
white Christian nations of Europe; and cer- 
tainly emigrants were not expected or de- 
sired from any other quarter. 

The political community of the colony was 
composed entirely of white men professing 
the Christian religion; they possessed all 
the powers of government granted by the 
charter. Christian white men could not be 
reduced to slavery, or held as slaves in the 
colony; but they might, according to the 
laws of the colony, lawfully hold in slavery 
negroes or mulattoes, or Indians. The white 
race did not admit individuals of either of 
the other races to political or social equali- 
ty; they were regarded and treated as in- 



feriors, of whom it was lawful, under cer- 
tain circumstances, to make slaves. These 
three races existing in the same territory, 
one possessing all the power, and holding the 
other two in a state of subjection and degre- 
dation, it was natural, that feelings should 
be created by such a state of things, that 
would make it dangerous for the white popu- 
lation to receive as witnesses against them- 
selves the members of the two races which 
it had thus degraded; hence free negroes and 
mulattoes, and free Indians of this or the 
neighboring provinces, as well as those who 
were held in slavery, were disqualified from 
being witnesses against Christian white men. 
No one who belonged to either of the races 
of which slaves could be made, was allow- 
ed to be a witness where any one was con- 
cerned who belonged to the race of which 
the masters were composed. 

In order, therefore, to^make the negroes 
and the mulatto incompetent witnesses in 
this case, it must be shown that the prisoner 
belonging to the white race, that is to say, 
to that race of men who settled the colony 
of Maryland, and formed its political com- 
munity, at the time the act of 1717 was 
passed. But it is admitted, that he is a Ma- 
lay; and the Malays are not white men, and 
have never been classed with the white race. 
In Maryland, they were certainly regarded 
as belonging to one of those races of whom 
it was lawful to make slaves, and who, ac- 
cording to the laws of England and of the 
colony, were legitimate objects of the slave 
trade. This appears by the following case. 
By the act of assembly of Maryland of 1715, 
c. 44, § 22, it is declared, "that all negroes 
and other slaves already imported, or here- 
after to be imported into this province and 
all the children now born, or hereafter to be 
born of such negroes and slaves, shall be 
slaves during their natural lives." It became 
a question, under this act, whether the de- 
scendant of a woman who was imported as 
a slave from Madagascar, could be held in 
slavery in Maryland. 3 Har. & McH. 501. 
This case is not fully stated in the report; 

1 have examined the original papers. It was 
proved that the mother of the petitioner was 
a yellow woman with straight black hair, 
and that she was not of the negro race, and 
the testimony shows that it was upon this 
fact that the petitioner chiefly relied; she was 
undoubtedly a Malay, according to the de- 
scription in the evidence. The court said 
that as Madagascar was a country where the 
slave trade is practised, the petitioner must 
show that her ancestor was free in her own 
country, in order to entitle her to freedom 
here. Now, it is well known that the Malay 
race form a part of the population of Mada- 
gascar (1 Maltebrun's Geography, 192, 586; 

2 Murray's Geography, 525; McCul. Diet 
786; Wyatt, Nat. Hist. 22, 23; Ives' Voyage, 
5; 2 Raynal's East & West Indies, 227); and 
consequently, under this decision, may be 
held in slavery in this state, if they were 
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slaves in their own country, and when im- 
ported here as slaves, they are presumed to 
have been slaves in their own country, till 
the contrary appears. 

It follows, from this decision, that Malays 
might lawfully be held in slavery in the colo- 
ny of Maryland, and consequently, are not 
embraced by the description of white men 
as mentioned in the act of 1717, and the tes- 
timony offered is not excluded by that law. 
The case before the court, therefore, stands 
upon the general principles of the common 
law, and the witnesses offered by the United 
States are competent witnesses. 

It may be proper to say a few words in re- 
lation to the cases embraced by the third 
section of the act of 1717. By that section 
negroes, mulattoes and Indians were not wit- 
nesses against one another, in cases which 
might affect life or member. The policy of 
this section obviously stood upon very dif- 
ferent principles from that which dictated 
the total exclusion of their testimony against 
white persons. It arose from the barbarous 
and brutal ignorance of the two excluded 
classes, and their crude and monstrous su- 
perstitions, which rendered them incapable 
of feeling or appreciating the obligation of 
an oath, as felt and appreciated in a Chris- 
tian community; and it was not, therefore, 
deemed safe to receive them as witnesses, 
even against one another, in the more serious 
or grave offences, lest they should avail 
themselves of the privilege in order to ob- 
tain revenge for real or supposed injuries. 
Even the limited extent to which they might 
be heard was discretionary with the judge, 
and he might, if he deemed it proper to do 
so, refuse to hear them; and if he heard 
them at all, it must be against one another; 
they could in no case whatever be received 
as witnesses in behalf of each other. 

In process of time, however, when the In- 
dians had disappeared from the state, and 
the negro and mulatto population had become 
instructed in the doctrines of the Christian 
religion, and made aware of the sanctity 
and obligation of an oath, the reason which 
had excluded them as witnesses, even in 
cases where individuals of their own class 
were concerned, no longer existed; and the* 
act of 1S0S, therefore, made them competent 
in all cases for and against one another. In 
other words, it made them competent in all 
cases in which they had been disabled by the 
act of 1717, except in the case where white 
persons or Indians were concerned; in the 
case of white persons, the reasons of policy 
which dictated the exclusion remained un- 
changed; and in the case of the Indians, the 
law had no longer any practical operation, 
as there were no Indians, free or slave, re- 
maining within the borders of the state. 

If the third section of the act of 1717 was 
still in force, we must have regarded it as 
an implied declaration that negroes or mu- 
lattoes, free or slave, were incompetent wit- 
nesses, in any case where life or member 



was at stake, and upon that principle have 
rejected the testimony now offered on be- 
half of the United States. But the act of 
1S0S having restored their competency in all 
cases except those above mentioned, and the 
case of the prisoner not being within either 
of those exceptions, thi- question must be 
determined upon common law principles, and 
the testimony of these witnesses must, there- 
fore, be admitted. 

The testimony was accordingly given to 
the jury, who found the prisoner guilty of 
murder. 

A motion in arrest of judgment was made 
by the prisoner's counsel, and, after full ar- 
gument, the court gave the following opin- 
ion, arresting the judgment. 

TANEY, Circuit Justice. The objection 
taken to the indictment, upon the motion in 
arrest of judgment, is, that it contains aver- 
ments repugnant to one another, in relation 
to the place where the offence was commit- 
ted. The first count in the indictment states 
that "Lorenzo Dow, late of the district of 
Maryland, mariner, on the 31st day of Octo- 
ber 1839, then and there, being on board a 
certain brig called the Francis, belonging 
to a citizen of the United States, on the high 
seas, on the Atlantic ocean, in latitude thirty- 
three," out of the jurisdiction of any particu- 
lar state, and within the jurisdiction of the 
United States, did, then and there, commit 
the crime charged in the indictment. The 
objection is, that the word "there," first 
above mentioned, refers to the district of 
Maryland; that it is an allegation that the 
crime was committed within that district, 
and consequently, that this allegation is re- 
pugnant to the subsequent averment, in the 
same sentence, that it was committed "out 
of the jurisdiction of any particular state." 

We have carefully examined the prece- 
dents, and we are satisfied that the words 
"then and there," as first above introduced, 
are not to be found in indictments in anal- 
ogous cases, in any book of approved author- 
ity. The words "then and there," which so 
frequently occur in indictments, mean noth- 
ing more than the words "at the time and 
place aforesaid;" they necessarily imply 
that a certain time and a certain place have 
been before mentioned, to which they relate; 
and if no time and place have been before 
mentioned, the words "then and there" must 
be insensible and without meaning. 

In the case under consideration, the dis- 
trict of Maryland is the only place, and the 
31st of October, 1839, the only time men- 
tioned in the indictment, before the words 
"then and there," which are now in question. 
If, instead of using these words, the indict- 
ment had said, tha. "at the time and place 
aforesaid," Lorenzo Dow. on board the brig 
Francis, committed the murder, there would 
be no doubt that the place referred to was 
the district of Maryland; because it is the 
only place before mentioned in the indict- 
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ment. We have already said that the words 
"then and there" mean the same thing with 
the words "at the time and place aforesaid;" 
this clause in the indictment is, therefore, a 
plain averment that at the date before men- 
tioned, and at the district of Maryland, Lo- 
renzo Dow, on board the brig Francis, com- 
mitted the crime of which he has been found 
guilty. But this averment is repugnant to 
the allegation in the same clause of the in- 
dictment, which states that, at the time 
therein mentioned, he committed the crime 
on board the brig Francis, "out of the juris- 
diction of any particular state;" for if the 
place at which he committed the murder was 
out of the jurisdiction of any particular state, 
it could not be at the district of Maryland. 

It has been argued, in support of the in- 
dictment that these words "then and there," 
which are manifestly out of place, may be 
regarded as surplusage. But the rule upon 
this subject is very clearly stated in the case 
of Rex v. Stevens, 5 East, 244, where Lord 
Ellenborough says: "I do not find any au- 
thority in the law which warrants us in re- 
jecting any material allegation in an indict- 
ment or information, which is sensible and 
consistent in the place where it occurs, and 
'is not repugnant to any antecedent matter, 
merely on account of there occurring after- 
wards, in the same indictment or informa- 
tion, another allegation inconsistent with the 
former, and which latter allegation cannot 
itself be rejected." 

The rule of law here stated, undoubtedly 
is the true one, and it must decide the case 
before us. For here, the averment in ques- 
tion, relating to the place at which the crime 
was committed, is a material one, because 
we have no jurisdiction if this averment is 
true; it is sensible and consistent where it 
occurs, because such a crime might have 
been committed on board the brig Francis, 
within the district of Maryland; it is clearly 
not repugnant to any antecedent matter; but 
it is repugnant to the subsequent allegation, 
that the crime was committed out of the ju- 
risdiction of any particular state; and this 
latter averment cannot be rejected, because 
the jurisdiction of this court to try and pun- 
ish the offender depends upon it. We have 
no jurisdiction unless the offence was com- 
mitted out of the jurisdiction of any particu- 
lar state. The allegations as to place are 
therefore both material; they are repugnant 
to one another; and as neither can be re- 
jected, the indictment is fatally defective. 

If we were at liberty to loot into the evi- 
dence given upon the trial, the objection to 
the indictment might easily be disposed of; 
for the brig Francis does not appear to have 
been at any time within the district of Mary- 
land, and all the evidence states that the 
act for which the prisoner is indicted was 
done on the high seas, as charged in the 
latter averment. But the court are not at 
liberty to look beyond the indictment itself. 
He has been found guilty of the crime 
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charged in that indictment— according to one 
allegation, that crime was committed in the 
district of Maryland; according to another, 
it was committed out of the jurisdiction of 
any particular state. In the first case, we 
have no jurisdiction; in the latter, we have; 
but we have no right to go out of the indict- 
ment, and inquire which of these conflicting 
allegations contains the truth. 

The rules of law applicable to indictments, 
are undoubtedly in many instances technical 
and nice; but they have been long and well 
established, and no court has a right to dis- 
regard them, even in the case of the hum- 
blest individual, or the most guilty offender. 

The case before us, however, is rather 
matter of substance than one of technical 
form. Certainly, e court ought not to be 
permitted to inflict punishment, unless the 
offence is first found by the jury. The ver- 
dict of guilty finds the precise offence 
charged in the indictment, and none other; 
and, unless the indictment clearly shows that 
it was committed within the jurisdiction of 
the court, the principles of justice, as well as 
the principles of law, forbid the court to pro- 
ceed to judgment. 

We have spoken, so far, of the first count 
in the indictment; the same defect is found 
in the remaining three counts. The judg- 
ment must therefore be arrested. 

The prisoner was re-indicted and tried, 
and found guilty. Sentence of death was 
passed upon him, but he was subsequently 
pardoned by the president of the United 
States. 
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UNITED STATES v. DOWDEN. 

[1 Hayw. & H. 145.] * 

Criminal Court, District of Columbia. Aug. 12, 
1843. 

Criminal Latv— Prosecution— Evidence— Hand- 
writing— Witness. 

1. The prisoner has a right to show the spirit 
and temper with which the prosecution has been 
conducted, and if it has been brought to bear 
against the accused he has a right to bring it 
to the attention of the jury. 

2: In the examination of a witness as to the 
handwriting of the prisoner he must answer 
from his knowledge of handwriting; he must 
have seen the writing which the writing in ques- 
tion resembles, and must come to the con- 
clusion in his own mind that he believes it to 
be the prisoner's handwriting. 

3. A witness whose name is on the back of the 
indictment should be called by the district attor- 
ney if he is a material witness, not otherwise. 

The prisoner [Raymond P. Dowden] was 
indicted for stealing treasury notes that were 
issued by the government under the act of 
congress of January 31st, 1842 [5 Stat. 469j. 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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Philip R. Fendall, U. S. Dist, Atty. 

W. L. Brent and Jas. Hoban, for prisoner. 

There were several indictments against the 
prisoner. The counsel for the prisoner asked 
on which the district attorney intended to try 
the prisoner, contending that they should he 
proceeded with in their order. The district at- 
torney stated that he would be tried on the 
indictment for larceny. 

After argument THE COURT directed the 
trial to proced on the indictment for larceny. 

Air. Fendall, in opening the case, said there 
were strong circumstances fixing suspicion on 
the defendant, which required explanation. 
He hoped the defendant would be able to ex- 
plain them, and if he could do so satisfactorily 
no one would feel a greater degree of gratifi- 
cation than himself. If he could make that 
explanation to the jury it would be their 
pleasure to give him a verdict of acquittal. 

Air. Hoban opened the case for the defence. 
In his remarks he stated the language of the 
district attorney's distinguished predecessor: 
"If there was nothing else than a handwrit- 
ing upon which to convict a man,»I would not 
hang a dog on such testimony, because I could 
not swear to my own handwriting. I would 
not believe any man who attempted to swear 
positively — so much do handwritings approxi- 
mate to each other, and so difficult is it to 
distinguish between them." The whole case 
stands upon the undistinguished handwriting 
of the accused. I ask for the accused a full 
trial and an honorable acquittal. 

In the course of the trial the following ques- 
tion was put to one of the government wit- 
nesses, who was called by the defence on 
cross examination: "Q. State whether any 
person or persons engaged in prosecuting the 
defendant tampered with you before your ex- 
amination at the enquiring court in this place, 
the influence used, the threats made, or the 
rewards held out to you, if you would swear 
that B. C. Campbell and the defendant were 
the same person; and by whom such influ- 
ences were used, such threats made, or such 
rewards held out, and at what place, and un- 
der what circumstances? A. Yes; I was 
treated in that matter." 

The district attorney appealed to the court 
whether the question was pertinent or not 

"The defence," said Air. Brent, "we set up 
is not only that our client is not guilty, but 
that the investigation of all the facts con- 
nected with this case will be to bring to light 
one of the most infamous conspiracies to de- 
stroy the character and standing of an inno- 
cent man that ever was attempted in any 
community. In pursuit of this object I would 
not stop to inquire who might or might not 
be implicated. I care not what the standing 
of a man may be, how distinguished his char- 
acter, or lofty his station, yet if my duty to 
my client requires me to bring his conduct 
before that jury, I will not hesitate to do so." 
THE COURT decided that the question 
could be put, and answered only so as to reach 



officers of the government of the United States 
who have been sworn, or whose evidence has 
been used by consent in this case, but not as 
to other officers. Exceptions were taken as 
to this ruling. 

THE COURT, on the following day, re- 
versed its decision, and stated that the de- 
fendant had a right to show the spirit and 
temper with which the prosecution had been 
conducted, and if it had been brought to bear 
against the accused, he had a right to bring 
it to the attention of the jury, and, therefore, 
decided that the testimony might be offered. 

THE COURT expressed the opinion that no 
publication ought to be made of trials in 
courts of justice while they were pending, as 
they might produce improper influence. 

A witness was examined as to the prisoner's 
handwriting. He stated that he is familiar 
with his handwriting; that there is nothing 
in the writing shown that he could positively 
identify as his handwriting. 

THE COURT remarked that the witness 
must answer from his knowledge of handwrit- 
ing. He must have seen the writing which 
the part on the note resembles, and come to 
a conviction in his own mind that he believes 
it to be the traverser's writing. He must be 
convinced and speak from his conviction. 
This is the rule of law. 

Air. Brent claimed it as a right that the dis- 
trict attorney should have every witness 
whose name is on the back of the indictment 
examined, as he wished to cross-examine 
them, citing Archb. Cr. Law, p. 141. 

THE COURT decided that the witness 
should be called if he was a. material witness, 
not otherwise. 

The case was submitted to the jury with- 
out argument. 

The jury brought in a verdict of "Not 
guilty." 



Case K*o. 14,991. 

UNITED STATES v. DOWNING. 

[3 Cent. Law J. 383.] 1 

District Court, D. Kansas. 1876. 

Indians— Selling Liquor to — Indian Country. 

1. The act of congress (Rev. St. § 2139) 
which provides that "every person, except an 
Indian in the Indian country, who sells, exchan- 
ges, gives, barters, or disposes of any spirituous 
liquor or wine to any Indian under the charge 
of an Indian superintendent or agent, or intro- 
duces or attempts to introduce any spirituous 
liquor or wine into the Indian country, shall be 
punished," etc., was only intended to prohibit 
the selling, giving, or bartering of spirituous liq- 
uors or wine to an Indian in the Indian country 
and not elsewhere. 

2. The words *'in the Indian country," refer 
to the locality of the offence, and not to the 
habitation of the Indian excepted from the pen- 
alty of the act. 

[Indictment for selling liquor to Indians. 
Heard on motion to quash.] 

George R. Peck, U. S. Dist. Atty. 
G. C. Clemens, for defendant 

i [Reprinted by permission.] 
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FOSTER, District Judge. The indictment 
alleges that the defendant did, within the dis- 
trict of Kansas, sell, exchange, give and Darter 
one pint of spirituous liquor to Richard Rice 
and Peter Burdeaux, both Indians of the Tribe 
and Nation of Pottawatomies, and being un- 
der the charge of M. H. Newlon, an Indian 
agent duly appointed, etc. The defendant 
moves to quash the indictment for that it does 
not charge an offence against him. 

The law (Rev. St. § 2139) provides as follows: 
"Every person, except an Indian in the Indian 
country, who sells, exchanges, gives, barters, or 
disposes of any spirituous liquors or wine to 
any Indian under the charge of an Indian su- 
perintendent or agent, or introduces or at- 
tempts to introduce any spirituous liquor or 
wine into the Indian country, shall be pun- 
ished," etc. The question at issue involves 
the construction of the sentence, "except an 
Indian in the Indian country." Do the words, 
"in the Indian country," refer to thfe resi- 
dence of the Indian excepted from the opera- 
tion of the law, or do they define the locus in 
quo of the act prohibited? In other words, 
does the law only prohibit the traffic of liquor 
in the Indian country, by any person except 
an Indian, or does it prohibit (with the same 
exception) the traffic with any Indian under 
the charge of a superintendent or agent, 
whether in the Indian country or not? 

Under the law of June 30th, 1834 (4 Stat 
732), the prohibition extended only to the In- 
dian country. By the amendatory act of Feb- 
ruary 13th, 1862 (12 Stat. 339), the words "iu 
the Indian country" were stricken out, thus 
making the prohibition apply to any- Indian 
under the charge of a superintendent or agent, 
whether in the Indian country or not. Now 
these two acts of 1834, and 1862 have been re- 
pealed by the Revised Statutes, and section 
2139, which we are called upon to construe, 
appears to be the only law in existence pro- 
hibiting the selling, bartering, or giving of liq- 
uor to Indians. There is but little to aid us 
in ascertaining the intention of the law-mak- 
ing power in this act, except the context and 
the phraseology of the law itself. THe chap- 
ter under which this section is found is head- 
ed: "Government of Indian Country." The 
head and marginal notes to this section read. 
"Penalty for Selling Spirituous Liquors in In- 
dian Country." The first paragraph of this 
section says: "No ardent spirits shall be intro- 
duced under any pretense into the Indian 
country-" By an examination of the various 
provisions of this chapter, it will be seen, 
that the whole tenor of the law is to regulate 
and govern traffic with the Indians in the In- 
dian country. The punctuation of this sec- 
tion also conveys the same idea, there being a 
comma before and after the words, "except an 
Indian," and I construe those words as if they 
were in parenthesis. 

It appears to me, that the section under con- 
sideration was intended to prohibit the selling, 
giving, or bartering of spirituous liquors or 
wine to an Indian in the Indian country, and 



(Case No. 14,991) XL S. v. DOWNING- 

not elsewhere. That the words "in the In- 
dian country," refer to the locality of the of- 
fence, and not to the habitation of the Indian 
excepted from the penalty of the act. We ob- 
serve in section 2135, prohibiting other kinds 
of traffic, a similar exception of an Indian. 
It was evidently the intention of the legisla- 
ture to prevent not only the introduction of 
liquor into the Indian country, but also the 
selling or giving it to the Indian after it had 
been introduced, by every person except an In- 
dian. The exception prevents the application 
of the law to an Indian, except so far as his 
liquor would be subject to seizure under the 
provisions of the next section. So it would 
seem the "untutored child of the forest" might 
traffic in liquor without limit, subject only to 
the inconvenience of seizure and confiscation. 
If the other view is taken of this law, and the 
words "in the Indian country," be applied to 
the domicile of the Indian excepted, it would 
result that a special privilege is granted to an 
Indian in the Indian country, over an Indian 
in any other locality. The former could carry 
on this traffic with all the tribes and nations of 
Indians, while the latter would be prohibited. 
And this further question would then arise: 
Would the Indian residing in the Indian coun- 
try be limited to traffic in that country, or 
would he carry this privilege about with him, 
and have a roving commission to deal in 
whiskey anywhere he pleased, provided the 
Indian country was his domicile? In brief, 
would it except an Indian living in the In- 
dian country, or an Indian selling in the In- 
dian country from the operation of the law? 
Or must the excepted Indian both reside and 
cany on the traffic in the Indian country? 
This law is wonderfully and fearfully made, 
and like the grace of God "it passeth* all un- 
derstanding." We find ourselves groping in 
darkness when we accept any other theory 
than the first one suggested, and upon which 
we rest our decision. But we are met with the 
argument that under this 'construction dealers 
in liquor may set up in the traffic on the bor- 
ders of the Indian country with impunity, and 
thus defeat the object and purpose of the law. 
Now if we are to look beyond the interpreta- 
tion of the act of congress to the effect likely 
to result, there are two answers to this ob- 
jection. First If his business introduced or 
attempted to introduce liquor into the Indian 
country the penalty of the law would reach 
him. Whether selling a drink of liquor to an 
Indian who crossed the border for that pur- 
pose would be introducing liquor into the In- 
dian country is a question in metaphysics too 
abstruse for me to solve, until driven to it by 
dire necessity. Second. There is a statute law 
of this state (Gen. St. 524) which in stringent 
terms prohibits this traffic with the Indians, 
and which is ample to reach malefactors in 
the case referred to, and it is eminently proper 
that the laws of the state should denounce and 
punish those acts committed within its limits, 
which tend to do harm to its. citizens, and to 
subvert the peace and good order of the com- 
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munity. The people of the state lying con- 
tiguous to the Indian country, are niore im- 
mediately affected by this traffic within its 
borders than are the people of the country at 
large. It is apparent why congress should leg- 
islate against the traffic in the Indian country, 
which is under the immediate jurisdiction of 
•congress, and yet not interfere when the state 
jurisdiction intervenes. It is the spirit and 
theory of the general government to leave to 
state legislation such matters as are properly 
cognizable by the local government. 

It has been decided by Mr. Justice Miller— 
TJ. S. v. Ward [Case No. 16,6391— that the ju- 
risdiction of the court of this state extends 
over all Indian reservations within the limits 
of the state, unless by treaty stipulation such 
reservations were not to be included within 
the state limits. To use the words of the 
learned j udge : "All territory which was 
not covered by such treaties, was included 
within the state within its jurisdiction, and 
within its territory, and this irrevocably, un- 
qualifiedly and exclusively." Again he says: 
"It can not be said of the new state of Kansas 
that she stands upon an equal footing with the 
original states in all respects whatever, * * * 
if congress can without her consent exclude 
her from the right and the power to enforce 
the laws which she has made for the protec- 
tion of the lives, persons and property of her 
citizens, on any portion of her soil." The In- 
dian country, as defined by the act of 1834, 
was all that vast and boundless territory ly- 
ing west of the Mississippi, and not within the 
states of Missouri and Louisiana, or the terri- 
tory of Arkansas. As the several new states 
which have been carved out of this vast terri- 
tory have been admitted into the Union on an 
equal footing with the original states, under 
the principle established by Justice Miller in 
the Ward Case, this expansive territory has 
been greatly diminished, and from what was 
originally the Indian country must now be ex- 
eluded the new states taken therefrom, and all 
Indian reservations included within the limits 
and jurisdiction of such states. Under this 
rule it is not unlikely, that such Indian res- 
ervations within the borders of this state, as 
were by a treaty stipulation to be excluded 
from states limits and state jurisdiction, are 
still in the Indian country, and within its juris- 
diction. In this case, however, it is not char- 
ged that the liquor was sold on such a reserva- 
tion or on any reservation whatever, and 
therefore it is not necessary to decide this 
point. The great body of the Indian tribes 
have been removed to the Indian country, and 
there is but little reason to apprehend that 
the state of Knasas can not amply protect her- 
self from the liquor traffic with the few rem- 
nants of tribes still remaining within her bor- 
ders. The motion to quash the indictment 
must be allowed. 
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UNITED STATES v. DRENNEN et al. 

[Hempst. 320.] i 

District Court, D. Arkansas. March, 1845. 

Execution— Federal Jurisdiction— Administka- 

tors — Assets — Property op 

Deceased Persons. 

1. Suits may he brought in the courts of the 
United States against executors and admin- 
istrators, and judgments rendered against them 
in their representative capacity, and executions 
issued against the property of the estate unad- 
ministered, and a sale thereof, whether it be 
lands, slaves, or goods and chattels, will pass 
a valid title to the purchaser. 

2. Every court must necessarily possess the 
power of executing its judgments and decrees. 

3. The judiciary act of 1789 [1 Stat. 73] ex- 
pressly provides tor rendering judgments against 
the estates of deceased persons, and also for 
issuing executions on all judgments rendered in 
the courts of the United States. 

4. The jurisdiction of the courts of the United 
States is derived alone from the constitution 
and laws of the United States, and cannot be 
enlarged, diminished, or affected by state laws 
or regulations. [Robinson v. Campbell] 3 
Wheat. [16 U. S.] 221; [The Orleans v. Phoe- 
bus] 11 Pet. [36 U. S.] 175. 

[Cited in National Bank of Western Ark. v. 
Sebastian Co., Case No. 10,040.] 

5. By the laws of Arkansas, goods and chattels, 
credits and effects, lands, tenements, and slaves 
are assets in the hands of an administrator for 
the payment of debts. 

6. Judgments mry be rendered de bonis testa- 
toris under these laws, and executions issued 
against the estate of the intestate, and the same 
sold to satisfy the execution. 

7. Where property will be sacrificed, the offi- 
cer should not sell, but wait for a venditioni ex- 
ponas. 

8. See notes, as to sale of property of deceased 
persons on judgments and execution. 

Petition to quash execution: 

"District of Arkansas— set To the Hon. 
Benjamin Johnson, Judge of the District 
Court of the United States in and for the 
District of Arkansas: Your petitioners, John 
Drennen and Elias Rector, as administrators 
of all and singular the goods and chattels, 
rights and credits of Wharton Rector, de- 
ceased, respectfully represent, that hereto- 
fore, namely, on the 12th day of October, A. 
D. 1844, the United States, by the consider- 
ation and judgment of the district court of 
the United States for the district of Arkan- 
sas, recovered against your petitioners, as 
and in their capacities of administrators as 
aforesaid, the sum of seven thousand five 
hundred and twenty-five dollars and ninety- 
one cents, which were adjudged to them for 
their damages, with interest on said dam- 
ages at the rate of six per cent, per annum 
from said 22d day of October, 1844, till paid, 
together with the sum of fifty-five dollars and 
fifty-one cents for costs sustained in said 
suit, which by the record thereof remaining 
in said court more fully appears. Your pe- 
titioners further represent, that afte'rwards, 
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namely, on the fourth day of March, A. D. 
1845, said United States, for having execu- 
tion of said judgment, sued out of the office 
of the clerk of said court a certain writ of 
fieri facias, directed to the marshal of said 
district, by which said writ said marshal was 
commanded that of the goods and chattels 
and slaves, lands and tenements of the said 
intestate Wharton Hector, at the time of his 
death, he should cause to he made the dam- 
ages and interest aforesaid, together with the 
costs aforesaid, so that he should have the 
same before the clerk of said court at his 
office in the city of Little Rock on the first 
Monday of April next, to be paid over to said 
plaintiffs; which said writ afterwards came 
to and is now in the hands of said marshal, 
who has, by virtue thereof, levied upon and 
advertised that the following described lands 
and tenements, situated in Rector town, Pu- 
laski county, in the district aforesaid, name- 
ly, lots 4, 5, 6, 7, 8, 9, 10, 11, and 12, in block 
or square No. 6; fractional block No. 5, con- 
sisting of lots 1, 2, 3, 4, o, and 6; fractional 
blocks 12 and 13; blocks No. S and 9; frac- 
tional blocks 3 and 4, and block No. 16, will 
be sold on the 29th day of March, 1S45, to 
satisfy said writ of fieri facias; all which by 
a copy of said writ, with the marshal's cer- 
tificate thereon, herewith exhibited, marked 
A, and to be taken as part hereof, will more 
fully appear. And your petitioners submit 
and insist, that by the law of the land, no 
writ of execution could issue against them, 
as such administrators, upon said judgment. 
Your petitioners therefore pray your honors 
to supersede, quash, and set aside said writ 
of fieri facias, together with all the proceed- 
ings had under and by virtue thereof. And 
your petitioners will ever pray, &c. John 
Drennen and Elias Rector, as Administrators 
of Wharton Rector, Deceased." 

Exhibit A. "United States of America, 
District of Arkansas — set The United 
States, to the Marshal of the Arkansas Dis- 
trict, Greeting: Whereas, the United States, 
on the 12th day of October, A. D. 1844, in our 
district court of the United States for the 
district of Arkansas, hath recovered against 
John Drennen and Elias Rector, administra- 
tors of the estate of Wharton Rector, de- 
ceased, the sum of seven thousand five hun- 
dred and twenty-five dollars and ninety-one 
cents (say $7,525.91), which were adjudged 
to them for their damages, with interest on 
said damages at six per centum per annum 
from the said 22d day of October, A. D. 1844, 
till paid, together with the sum of fifty-five 
dollars and forty-one cents for costs sus- 
tained in the suit. You are therefore com- 
manded, that of the goods and chattels and 
slaves, lands and tenements of the said in- 
testate Wharton Rector, at the time of his 
death, you cause to be made the damages 
and interest aforesaid, together with the 
costs aforesaid, so that you have the same 
before the clerk of our said court at his office 
in the city of Little Rock on the first Mon- 



day of April next, to be paid over to said 
plaintiff, and then and there certify how you 
have executed this writ. In testimony 
whereof, Benjamin Johnson, Esq., judge of 
our said court, hath caused the seal of said 
court to be hereto affixed this fourth day of 
March, A. D. 1S45, and the sixty-ninth year 
of American independence. Wm. Field,. 
Clerk. (Attest) By A. H. Rutherford, Dep- 
uty Clerk." 

% Henry M. Rector, United States mar- 
shal in and for the district of Arkansas, do 
hereby certify that the foregoing is a true 
copy of the execution now in my hands in 
the cause therein mentioned, and that I have 
levied said execution upon lots 4, 5, 6, 7, 8, 
9, 10. 11, and 12, in block or square No. 6; 
fractional block No. 5, consisting of lots 1, 
2, 3, 4, 5, and 6; fractional blocks 12 and 
13; blocks No. 8 and 9, fractional blocks 3- 
and 4, and block No. 16,— all in Rector town, 
Pulaski county, Arkansas. And I do fur- 
ther certify, that I have advertised that said 
parcels of land would be sold, to satisfy said 
execution, on the 29th day of March, 1S45. 
Given under my hand this 13th day of March,. 
1845. Henry M. Rector, U. S. Marshal, Dis- 
trict of Arkansas." 

Written notice was served on S. H. Hemp- 
stead, attorney for the United States for the 
district of Arkansas, on the 13th of March, 
1845, that the above petition would be heard 
before the Hon. Benjamin fr Johnson, dis- 
trict judge, at chambers, on the 14th of 
March, 1845; at which time the matter of 
the petition was argued by George C. Wat- 
kins for the petitioners, and S. H. Hemp- 
stead, district attorney, for the United 
States, who admitted the facts stated in the 
petition to be true. The application was de- 
nied on the merits, but no written opinion 
was delivered at the time. Subsequently 
the following was written. 

OPINION OP THE COURT (JOHNSON, 
District Judge). # This was an application to- 
quash an execution issued on a judgment 
obtained by the United States against John 
Drennen and Elias Rector, administrators of 
Wharton Rector, deceased, in the district 
court of Arkansas, on the 22d of October,. 
1S44, and also to quash and set aside all the 
proceedings under the execution. The judg- 
ment substantially pursues the English form, 
and is against the petitioners in their repre- 
sentative capacity, and its language is that 
the moneys therein adjudged be "levied of 
the goods, chattels, slaves, lands, and ten- 
ements which were of Wharton Rector at the 
time of his death, and remaining in their 
hands to be administered." The execution 
pursues the judgment, and both are correct 
as to form' and substance. The marshal lev- 
ied, among other real property, on blocks 
eight and nine in Rector town, on which 
there are costly and valuable improvements, 
as the property of Wharton Rector, deceased, 
and, it is alleged, has advertised and will 
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proceed to sell the same, unless prevented 
from doing so. The application was over- 
ruled, on the principal ground that this court 
had a right to execute its judgments; but 
no reasons were given at length. As it was 
a question of interest and considerable diffi- 
culty, and time was not then afforded to 
examine it as fully as it deserved, I have 
since done so, and am confirmed in the cor- 
rectness of my decision, and will now pro- 
ceed to give briefly my reasons for it. 

The ground upon which the execution was 
sought to be quashed was, that in view of the 
law of the state, none could be issued against 
administrators; and it was insisted by the 
counsel for the petitioners, that a judgment 
against an administrator must be filed in the 
probate court, according to the laws of Ar- 
kansas, classed and satisfied out of the as- 
sets of the estate in the regular course of 
administration, in full if the estate was sol- 
vent, and pro rata if insolvent, and that to 
allow an execution to be issued and levied on 
the assets of the deceased, and have them 
sold, would disturb the course of administra- 
tion, and enable one creditor to obtain an 
advantage over another, when they should all 
be on an equal footing. This is a question 
of delicacy and difficulty, and may in many 
instances in its practical results produce con- 
flicts of authority between the federal and 
state tribunals, always to be avoided if prac- 
ticable. But «the jurisdiction of this court 
is clear, and cannot be surrendered. By the 
judiciary act of 1789 [1 Story's Laws, 56, § 
9]. the district courts have cognizance of all 
suits at common law, where the United States 
sue, and the matter in dispute exclusive of 
costs, amounts to the sum or value of two 
hundred dollars. And by the act of 3d March, 
1815 [3 Stat. 241], the jurisdiction of the dis- 
trict and circuit courts is extended to all suits 
at common law in which the United States, 
or any officer thereof, under the authority of 
an act of congress, shall sue, irrespective of 
the amount in controversy. [1 Stat. 76.] 
There is no defect in jurisdiction, unless it 
springs from inability to sue executors and 
administrators at all. Now that power is 
clearly vested in the courts of the United 
States, because the act of 1789 adverted to, 
expressly provides for rendering judgments 
against the estates of deceased persons. 
Gord. Dig. 687. And the same act provides 
for the issuing of executions on all judg- 
ments rendered in those courts. [Ross v. Du- 
val] 13 Pet. [38 U. S.] 60. Besides, the re- 
ports of the courts of the United States fur- 
nish ample evidence of the constant practice 
of bringing suits against executors and ad- 
ministrators, and to cite these cases would 
be a work of supererogation, because it would 
be to demonstrate what cannot be denied. 
Nor does it seem to have been thought, in 
any instance, that judgments thus rendered 
could not be executed; and certainly an ex- 
ecution is necessary to the beneficial exercise 
of the jurisdiction. An execution is said to 



be the end of the law, and it gives to the suc- 
cessful party the fruits of his judgment. [U. 
S. v. Nourse] 9 Pet. [34 U. S.] 8. If a court 
is competent to pronounce judgment, it must 
be equally competent to issue execution to 
obtain its satisfaction. 8 Wheat [21 U. S.] 
106. A court without the means of execut- 
ing its judgments and decrees, would be an 
anomaly in jurisprudence, not deserving the 
name of a judicial tribunal. It would be 
idle to adjudicate what could not be executed; 
and the power to pronounce necessarily im- 
plies the power of executing. Congress has 
the constitutional power to carry into effect 
all judgments which the judicial department 
has power to pronounce. Wayman v. South- 
ard, 10 Wheat. [23 IT. SJ 1; Bank of U. S. 
v. Halstead, Id. 51. And as we have already 
seen, that power has been exercised in the 
act of 1789, by expressly authorizing writs 
of execution to issue on all judgments which 
the courts of the United States may render. 
The jurisdiction of the courts of the United 
States is derived alone from the constitution 
and laws of the United States, and cannot be 
enlarged, diminished, or affected by state 
laws or regulations. Ex parte Cabrera [Case 
No. 2,278]; Livingston v. Jefferson [Id. 8,411]; 
[Wayman v. Southard] 10 Wheat. [23 U. S-] 
1, 51, 61. Nor can the local laws of a state 
confer jurisdiction on the courts of the Unit- 
ed States. They can only furnish rules to 
ascertain the rights of parties and thus assist 
in the administration of the proper remedies, 
where the jurisdiction is vested by the laws 
of the United States. [The Orleans v. Phoe- 
bus] 11 Pet. [36 U. S.] 175. To allow state 
laws to affect or impair the jurisdiction of 
the federal courts, or to arrest the remedies 
in those courts, would be to virtually abolish 
them at pleasure. Even then, if it were true, 
that by the laws of Arkansas a judgment 
against an administrator cannot be executed 
or enforced otherwise than by an application 
to the probate court, it could have no effect 
in this forum, because, as we have seen, the 
right of rendering judgments and issuing ex- 
ecutions thereon, against the representatives 
of deceased persons, is clearly conferred on 
the courts of the United States by acts of 
congress, and must necessarily supersede any 
state regulations in conflict with them. The 
laws of the several states only become rules 
of decision in trials at common law in the 
federal courts, in cases where they apply, 
and where the constitution, treaties, or stat- 
utes of the United States do not provide a 
different rule. 1 Stat 92; [Livingston v. 
Story] 11 Wheat. [24 U. S.] 361; [Green v. 
Lessee of Neal] 6 Pet. [31 U. S.] 291; U. S. 
v. Duncan [Case No. 15,003]. But the posi- 
tion is not sound; because there is nothing, 
as I can perceive, in the laws of Arkansas 
forbidding the execution of a judgment 
against an administrator in his representative 
capacity. On the contrary, it would appear 
to be allowable, because the right of the cir- 
cuit courts to pronounce judgments de bonis 
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testatoris is clearly inferable from the provi- 
sions of the statute authorizing actions pend- 
ing against the deceased to he revived against 
his representative; and also actions generally 
to be instituted against executors and admin- 
istrators, in the circuit courts, after the death 
of the intestate or testator. Rev. St. 81. 
And then steps in the eighth section of the 
execution law, which provides, in substance, 
that when an execution shall be issued against 
any person as heir, devisee, executor, or ad- 
ministrator, the officer to whom the same 
shall be directed shall be commended, that 
of the goods and chattels which were of the 
ancestor, testator, or intestate at the time of 
his death, he cause to be made the debt, dam- 
ages, and "costs; for want of goods and chat- 
tels, then, real estate which was of the de- 
ceased at the time of his death, must be 
seized to satisfy the execution. Rev. St. 375. 
It is very clear from this section, that an ex- 
ecution may be issued de bonis testatoris, and 
of course the property of the deceased levied 
on and sold. And lands and slaves of the 
deceased may be sold as well as personal 
property. 

There does not appear to me to be any 
conflict in the provisions of the administra- 
tion law and the last quoted provision. Such 
a construction should be gwen as that the 
whole may stand and be effectual. The ad- 
ministration law should doubtless be con- 
strued as giving two remedies; one cheap, 
simple, and expeditious* that is to say, by 
applying to the administrator or probate 
court, for the allowance and classification of 
the claim, and having an order for its pay- 
ment, either partly or entirely, according to 
the condition of the estate; the other, more 
expensive and less expeditious, namely, by 
bringing an ordinary suit at law in the com- 
mon law courts, obtaining judgment and ex- 
ecution de bonis testatoris,^ and which are 
not affected by the insolvency of the estate, 
provided there are goods and chattels, lands 
and tenements, or slaves sufficient to sat- 
isfy such debt, remaining unadministered. 
"Whichever remedy a party adopts, he must 
of course take it subject to all the conditions 
and limitations pecubar to the particular fo- 
rum he seeks. 

But it is insisted that death has the effect 
of withdrawing the assets and property of the 
deceased, of every description, from the in- 
fluence of an execution, and placing all with- 

2 In Ryan v. Lemon, 2 Eng. [7 Ark.] 79, de- 
cided by the supreme court of Arkansas in 1846, 
the same distinction is substantially enunciated. 
It was there held that in the collection of claims 
against the estates of deceased persons, claim- 
ants may proceed by action according to the 
forms of the common law, or before the probate 
court, in the summary manner prescribed by 
the administration law; and that if the former 
is adopted, it must be subject to the qualifica- 
tions imposed by legislative enactment. And 
the different provisions with regard to bringing 
■suits against executors and administrators and 
presenting claims, were discussed and con- 
strued. 



in the exclusive control of the probate courts. 
I do not so read the statutes of Arkansas. If 
that were true, the provisions above quoted 
authorizing suits against executors and ad- 
ministrators, and executions to issue against 
the property of the deceased would be nuga- 
tory, and would stand a dead letter on the 
statute-book. Besides, it is well settled that 
if land be levied or in the lifetime of the 
judgment debtor, the sale may proceed after 
his death. The levy upon the property pla- 
ces it from that time forward in the custody 
of the law, for the payment of the judgment, 
and although the judgment creditor does not 
thereby become the owner, yet the levy may 
be said to vest in him an interest, or give 
him a lien not affected by the death of the 
judgment debtor. Certainly death does not 
withdraw it from the custody of the law. 
Massie v. Long, 2 Ohio, 290; Buckner v. 
Terrill, Litt Sel. Cas. 29; Sumner v. Moore 
[Case No. 13,610J.s Putting the statutes 
aside, then, here is a case where the prop- 
erty would not be withdrawn from the influ- 
ence of an execution; and, indeed, the fal- 
lacy of the argument is too obvious to need 
further criticism, and is not sustained by 
authority. 
The law, in allowing judgments and execu- 

s A fieri facias being issued upon a judgment, 
was levied on land, and the judgment debtor 
died. Without reviving the judgment by scire 
facias a venditioni exponas was issued after his 
death, and the officer under it sold the land thus 
levied on; and it was held that the sale was 
valid, and conferred a good title on the pur- 
chaser. Taylor v. Doe, 13 How. [54 U. S.] 287. 
The court said, "We regard the venditioni ex- 
ponas merely as a continuation and completion 
of the previous execution, by which the prop- 
erty had been appropriated, and was still in the 
custody of the law." A sale under execution 
without revival of the judgment is not absolute- 
ly void, but voidable only, and cannot be avoid- 
ed collaterally. [Pollard v. Files] 2 How. [43 
U. S.] 602; [Taylor v. Benham] 5 How. [46 
U. S.] 253; 9 Smedes & M. 216. A sale made 
under execution, tested and issued after the 
death of the defendant therein, and without a 
revival of the judgment, is voidable, but not void. 
The sale is good until set aside by a direct pro- 
ceeding, and cannot be attacked collaterally. 
Shelton v Hamilton, 1 Cushm. (Miss.) 496. A 
sale of lands under a judgment against an ex- 
ecutor de bonis testatoris conveys a good title 
to the purchaser,, and the title of the heirs is 
thereby divested. Worthy v. Hames, 8 Ga. 
234. The acts of congress (3d March, 1797, § 
5, and 2d March, 1799, § 65) giving priority to 
debts due the United States, control all state 
laws for the distribution of estates of deceased 
persons. 1 Stat. 515, 676. The law makes no 
exception in favor of a particular class of cred- 
itors, and the priority of the United States does 
not yield to the claims of any creditors, how- 
ever high may be the dignity of their debts. U. 
S. v. Duncan [Case No. 15,003]. Almost every 
state or sovereignty makes itself, by its own 
legislation, a preferred creditor, as to debts that 
may be due to it. Such was the Roman law, 
and such is the law of England. Statutes giv- 
ing the government a priority are presumed to 
be for the public good, and are for that reason 
to be liberally construed in favor of the sov- 
ereign. [U. S. v. State Bank of North Caro- 
lina] 6 Pet. [31 U. S.] 29; [Beaston v. Farm- 
ers' Bank of Delaware] 12 Pet. [37 U. S.] 134. 
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tions against the estates of deceased per- 
sons,-established no new and unheard of doc- 
trine; but rather carried out an ancient rule; 
because the common law of England en- 
forced claims against estates, by means of 
judgments and executions de bonis testato- 
ris. Real estate' was not subject to sale un- 
der execution in any case, against the living 
or the dead, because it was held to be against 
the policy of their peculiar system of gov- 
ernment. Nor were lands there, as here, as- 
sets in the hands ot the administrator for 
the payment of debts Slaves were neither 
subject to execution, nor assets in the hands 
of an administrator, because slavery did not 
and does not exist in England. But goods 
and chattels which were assets, were sub- 
ject to execution, seizure, and sale for the 
debts of the intestate as long as they re- 
mained in the hands of the administrator in 
specie unadministered; and they were so 
considered until actually sold and applied to 
the payment of debts. And this, notwith- 
standing the general subject of administra- 
tion, was under the authority and jurisdic- 
tion of the ecclesiastical courts; and notwith- 
standing, too, a scale of priority was estab- 
lished and fixed by law among creditors. 
Toll. Ex'rs, 258. The case of Mara v. Quin, 
6 Term R. 5, shows that a debt may be lev- 
ied of the assets of the deceased in the 
hands of the executor to be administered. 2 
Saund. 219a, note 2. And several cases in 
state courts are to the same effect. Mitchel 
v. Lunt, 4 Mass. 654; McCormick v. Meason, 
1 Serg. & R. 92; Prescottv. Tarbell, 1 Mass. 
204; Weeks v. Gibbs. 9 Mass. 74; Clark v. 
]\fay, 11 Mass. 233. It is only necessary to 
ascertain what are assets, because if by the 
common law goods and chattels might be 
taken on execution on account of their being 
assets and unadministered, so here lands and 
slaves may be taken and sold, if assets by 
our laws, which they certainly are. Now 
the law of Arkansas destines the property 
of the deceased, real, personal, and mixed, to 
the payment of debts. Real estate, slaves, 
personal chattels, rights and credits, and 
property of every nature and description, are 
declared to be assets for that purpose.* Ev- 
erything is surrendered, nothing withheld. 
The administrator represents the intestate; 
and although it is true that by means of an 
action and judgment de bonis testatoris, the 
issuing of execution thereon, and levying on 
and selling specific property of the deceased, 
unadministered, subject to execution, one 
creditor may obtain an advantage over an- 
other, yet this results from the favor which 
the law extends to the vigilant creditor. One 
creditor may obtain priority over another 
and have his debt satisfied, to the exclusion 
of others, who, owing tc the exhaustion of 

4 Menifee v. Menifee, 3 Eng. [8 Ark.] 47, 48 
(decided in 1847), holds that lands and slaves 
are assets in the hands of the administrator for 
the payment of debts, and he entitled to the 
rents and profits and the possession thereof. 



property, may get nothing, or only partial 
satisfaction. But this is no greater hardship 
than may and in fact constantly does occur 
between the living, because one creditor, by 
his activity and vigilance, may clothe him- 
self with the right of judicially appropriat- 
ing sufficient property of the defendant to 
satisfy the debt, and which may be his en- 
tire property, thus shutting out all other 
claims and debts, and leaving them unpaid. 
It is difficult to perceive, on principle, why 
vigilance should not reap its appropriate and 
accustomed reward, as well after as before 
the death of the debtor. 

It is insisted, that to allow the property of 
a deceased person to be sold on execution, 
would be likely to produce a sacrifice of it. 
But I am not able to perceive why there 
would be any greater sacrifice than in any 
ordinary judicial sale. The sale must be pub- 
lic, and every one would have equal oppor- 
tunities of purchasing; and if the marshal 
was satisfied that combinations existed to 
produce a sacrifice, or, owing to other causes, 
that it would fall so far b-low its real value 
as to warrant him, in the exercise of a sound 
discretion, to return the property unsold for 
want of bidders, he might, although possi- 
bly not absolutely bound so to do, take that 
course, as in ordinary cases, and wait for a 
venditioni exponas, and under which he must 
sell. 3 Camp. 521, 2 Cow 185; 1 Freem. 
Ch. 470. Allowing, however, the objection 
in its fullest force, it could not affect the 
question of power, and would only be a cir- 
cumstance connected witn its expediency, 
and therefore to have no controlling weight. 
In this case it appears that the marshal has 
levied on the lands of the intestate, and as 
every officer is presumed to do his duty, it 
must be taken as at least prima facie evi- 
dence that sufficient goods and chattels could 
not be found whereon tc levy the execution, 
and therefore that it was necessary to seize 
and sell the lands. But even if there was in 
fact sufficient personal property, still the sale 
would not be invalid, nor would the title of 
the purchaser be affected, as the command to 
take personalty first is merely directory to 
the officer. 7 Eng. [12 Ark.] 272, 273. And 
for any omission of duty in that respect, he 
would be responsible for whatever damage 
might accrue to the estate; but the sale 
would be good. 3 Bibb. 219; 3 A. K. Marsh. 
281; 4 T. B. Mon. 474; 5 Blackf. 590; 6 
Wend. 523. 

On the whole, I am clearly of opinion that 
this application ought to be refused, and that 
the plaintiffs have a right to proceed to a 
sale of the property Petition refused. 

NOTE. In Adamson v. Cummins, 5 Eng. 
[10 Ark.] 541, decided by the supreme court 
of Arkansas in 1850, it was said that our stat- 
utes certainly recognize the right of the circuit 
court to render judgments de bonis testatoris, 
else why permit any action pending agamst the 
deceased at the time of his death to survive 
and be revived against his executor, or why the 
recognition of the right to commence actions 
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generally against executors and administrators 
after the death of the testator or intestate, or 
why make provisions touching the conduct of 
such suits, and the character and effect of judg- 
ments in such cases? And it was also said that 
the 8th section of the "statute of executions was 
an express recognition of the right of the cir- 
cuit court to issue executions de bonis testa- 
toris; and moreover, that the right of the cir- 
cuit courts to execute their own judgments was, 
upon general principles, clearly maintainable, 
and that all the analogies of the law were in 
favor of it. But the court held that an exe- 
cution which was levied on the slaves of the 
intestate was irregular merely, not void, and 
was quashable by the administrator after sale; 
but that the purchaser, without notice of the 
irregularity, would hold the property purchased, 
and that the sale would not be set aside. The 
lands of a deceased debtor may be seized on 
execution and sold, under a judgment rendered 
against the executors of such deceased debtor 
for a debt due from him. Landes v. Perkins, 
12 Mo. 260; Landes v. Brant, 10 How. [51 U. 
S.] 376. 
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UNITED STATES v. DREW. 

[5 Mason, 28.] i 

Circuit Court, D. Massachusetts. May Term, 
1828. 

Insanity — Defence to Murder— Delirium Pro- 
duced bt Drink. 

Where a person is insane at the time he com- 
mits a murder, he is not punishable as a mur- 
derer, although such insanity be remotely oc- 
casioned by undue indulgence in spirituous liq- 
uors. But it is otherwise, if he be at the time 
intoxicated, and his insanity be directly caused 
by the immediate influence of such liquors. 
[Cited in Hopt v. People, 104 U. S. 633.] 
[Cited in Boswell v. Com., 20 Grat. 871; 
Cline v. State, 43 Ohio, 335, 1 N. E. 24; 
Evers v. State (Tex. Cr. App.) 20 S. W. 
748; Fisher v. State, 64 Ind. 440; Hutch- 
ins v. Ford, 82 Me. 372, 19 Atl. 834; 
O'Grady v. State, 36 Neb. 322, 54 N. W. 
556; O'Herrin v. State, 14 Ind. 422; Peck 
y. Cary, 27 N. Y. 24; People v. Garbutt, 
17 Mich. 19; People v. Rogers, 18 N. Y. 
17. Cited in dissenting opinion in Spencer 
v. State, 69 Md. 46, 13 Atl. 816; State v. 
Robinson, 20 W. Va. 734.] 

Indictment [against Alexander Drew] for 
the murder of Charles D. Clark on the high 
seas on board of the American ship John 
Jay, of which Drew was master, and Clark 
was second mate. Plea, general issue. 

At the trial the principal facts were not 
contested. But the defence set up was the 
insanity of the prisoner at the time of com- 
mitting the homicide. It appeared, that for 
a considerable time before the fatal act, 
Drew had been in the habit of indulging 
himself in very gross and almost continual 
drunkenness; that about five days before it 
took place, he ordered all the liquor on 
board to .be thrown overboard, which was 
accordingly done. He soon afterwards be- 
gan to betray great restlessness, uneasiness, 
fretfulness and irritability; expressed his 

i [Reported by William P. Mason, Esq.] 
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fear that ihe crew intended to murder him; 
and complained of persons, who were un- 
seen, talking to him, and urging him to kill 
Clark; and his dread of so doing. He could 
not sleep, but was in almost constant mo- 
tion during the day and night. The night 
before the act, he was more restless than 
usual, seemed to be in great fear, and said, 
that whenever he laid down there were per- 
sons threatening to kill him, if he did not 
kill the mate, &c. &c. In short, he exhibit- 
ed all the marked symptoms of the disease 
brought on by intemperance, called delirium 
tremens. 

Upon the closing of the evidence, the court 
asked Blake, the district attorney, if he 
expected to change the posture of the case. 
He admitted, that unless upon the facts, the 
court were of opinion, that this insanity, 
brought on by the antecedent drunkenness, 
constituted no defence for the act, he could 
not expect success in the prosecution. See 
1 Hale, P. C. 29, 36; 1 Russ. P. C. 11; 19 
State Tr. 946; 3 Paris & Troutt. 140; Has- 
lam, Ins. 50; Coates, 34; Arms. 372; Coop. 
Med. Jur. 10; Arn. Insan. 67. 

D. Davis and Mr. Bassett, for prisoner. 



STORY, Circuit Justice. We are of opin- 
ion, that the indictment upon these admitted 
facts cannot be maintained. The prisoner 
was unquestionably insane at the time of 
committing the offence. And the question 
made at the bar is, whether insanity, whose 
remote cause is habitual drunkenness, is, or 
is not, an excuse in a court of law for a 
homicide committed by the party, while so 
insane, but not at the time intoxicated or 
under the influence of liquor. We are clear- 
ly of opinion, that insanity is a competent 
excuse in such a ease. In general, insanity 
is an excuse for the commission of every 
crime, because the party has not the posses- 
sion of that reason, which includes respon- 
sibility. An exception is, when the crime 
is committed by a party while in a fit of in- 
toxication, the law not permitting a man to 
avail himself of the excuse of his own gross 
vice and misconduct, to shelter himself from 
the legal consequences of such crime. But 
the crime must take place and be the im- 
mediate result of the fit of intoxication, and 
while it lasts; and not, as in this case, a 
remote consequence, superinduced by the 
antecedent exhaustion of the party, arising 
from gross and habitual drunkenness. How- 
ever criminal in a moral point of view such 
an indulgence is, and however justly a 
party may be responsible for his acts aris- 
ing from it to Almighty God, human tribu- 
nals are generally restricted from punishing 
them, since they are not the acts of a rea- 
sonable being. Had the crime been com- 
mitted while Drew was in a fit of intoxica- 
tion, he would have been liable to be con- 
victed of murder. As he was not -then in- 
toxicated, but merely insane from an absti- 
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Hence from liquor, he cannot be pronounced 
guilty of the offence. The law looks to the 
immediate, and not to the remote cause; to 
the actual state of the party, and not to the 
causes, which remotely produced it. Many 
species of insanity arise remotely from what 
in a moral view is a criminal neglect or 
fault of the party, as from religious melan- 
choly, undue exposure, extravagant pride, 
ambition, &c. Yet such insanity has always 
been deemed a sufficient excuse for any 
crime done under its influence. 

Verdict, "Not guilty." 



Case Ho. 14,994. 

UNITED STATES v. DRISCOLD. 

[1 Lowell, 303.] i 

District Court, D. Massachusetts. Feb., 1869. 

Embezzlement from Mail. — Authority to Re- 
ceive—Errand-Boy — Master and Servant. 

1. An errand-boy who is authorized to call 
for and receive his employer's letters arriving 
by mail, and who, after receiving such a letter, 
containing an article of value, embezzles it, can- 
not be convicted under section 22 of the Act 
March 3, 1825 [4 Stat. 108], of taking from the 
mail and embezzling the letter, because his 
taking was lawful. 

[Cited in U. S. v. Thoma, Case No. 16,471; 
U. S. v. McCready, 11 Fed. 230. Quoted 
in U. S. v. Safford, 66 Fed. 944.] 

[Cited in State v. Concord R. R., 59 N. H. 
86.] 

2. Nor can he be convicted, under another 
clause of the same section, of opening a letter, 
not containing an article of value, before it shall 
have been delivered to the person to whom it 
was directed, if he took it in pursuance of his 
duty as errand-boy, because the delivery to him 
was a delivery to his employer within the mean- 
ing of that clause. 

[Quoted in U. S. v. Safford, 66 Fed. 944.] 

3. It is not the purpose of the post-office acts 
to regulate the conduct of masters and servants, 
but only to protect the mails. 

[Cited in U. S. v. McCready, 11 Fed. 230; 
Re Burkhardt, 33 Fed. 27.] 

[This was an indictment against John T. 
Driscoll for embezzling and destroying let- 
ters.] 

M. F. Dickinson, Jr., Asst. U. S. Dist. Atty. 

J. E. Bates, for defendant. 

LOWELL, District Judge. The defendant 
is an errand-boy employed by the firm of Hal- 
let & Davis, of Boston, whose duty required 
him to take from the post-office all letters ar- 
riving by mail to the address of his employers. 
He has been convicted of having embezzled 
or destroyed two such letters so received by 
him, one containing, and one not containing, 
an article of value. The two indictments are 
framed under two clauses of section 22 of the 
act of 3d of March, 1825 (4 Stat. 108). By the 
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first clause, it is made penal for any person to 
take the mail, or any letter or packet there- 
from, or from any post-office, whether with 
or without the consent of the person having 
custody thereof, and to open, embezzle, or de- 
stroy any such mail, letter, or packet, the 
same containing any article of value; and by 
the second clause, the offence is committed if 
any person shall take any letter not contain- 
ing an article of value out of any post-office, 
or shall open any letter which shall have been 
in any post-office, before it shall have been 
delivered to the person to whom it is directed, 
with design to obstruct the correspondence or 
pry into another's business or secrets. The 
question in this case is, whether the agent or 
servant of a person to whom a letter is ad- 
dressed is within the meaning of the above 
clauses of the twenty-second section. 

The scope and purpose of these clauses, and 
of the whole section, appear to be to protect 
the mails from every kind of danger while in 
the custody of the United States. Some of the 
language is broad enough to include within 
its literal meaning every letter that has ever 
been in a post-office, and every person that 
can deal with any such letter before it reaches 
the manual possession of its owner. Taken 
literally, the first clause is broad enough to 
cover even the person to whom the letter is 
addressed. But the law must have a reasona- 
ble construction, and one in accordance with 
the subject-matter, which is the due and prop- 
er custody and delivery of the mail. It must 
be taken to refer to letters with which the 
United States have concern under {heir power 
and duty to transport and deliver the corre- 
spondence of the country. It cannot be that 
the owner of a letter would be liable for such 
an act, and it is clear that the same rule ap- 
plies to the agent. The first clause refers to 
an unlawful taking, whether with or without 
the connivance of an officer of the department, 
and without such a taking the offence is not 
complete. Here the taking was lawful. 

The second clause of the section is not so 
clear. Under this clause the taking is not 
an essential element of the offence. The law 
reads "take or open," &c; the language is dis- 
junctive. But I think the delivery means in 
this, as in the other clause, delivery to the 
person or to his authorized agent When 
such a delivery has been made, the govern- 
ment is discharged of further responsibility, 
and its functions cease to operate upon the 
letter. If the clerk or servant of the owner 
betrays his trust, that is a matter to be looked 
into by the authority of the state, whose laws 
regulate such agencies. If those laws make 
the act an embezzlement, there will be a rem- 
edy; if they do not, it would not be becoming 
in congress to do so if it could, which may 
be doubted. These letters had been, delivered 
to the persons to whom they were directed, 
because they had been delivered to a servant 
duly authorized by them to receive their let- 
ters. 

Two cases have been cited by the defend- 
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ant's counsel,— U. S. v. Parsons [Case No. 16,- 
000], and XJ. S. v. Sander [Id. 16,219],— in the 
latter of which it was held, that if a letter had 
been delivered to an authorized person, and 
the opening took place afterwards, this stat- 
ute did not apply, because delivery to the 
agent or servant is delivery to the person to 
whom the letter is addressed; and in the for- 
mer, the judgment was that the United States 
was discharged from further responsibility in 
the premises, after a bona fide delivery, 
though to the wrong person, himself innocent, 
when the offence was begun and consummated 
by a stranger, after the delivery had been per- 
fected. The views of the judges in these 
cases were fortified by considerations derived 
from the natural functions, so to speak, of the 
federal government, it not being probable that 
the United States would attempt to regulate 
the relation of master and servant I am in- 
formed upon good authority that Judge 
Sprague has made a similar decision. I have 
considered this question once before. A let- 
ter had been left at a shop where the letters 
of the person to whom the particular letter 
was addressed were, with his knowledge and 
consent, usually left. A stranger, the defend- 
" ant, intermeddled with such a letter after such 
delivery, and was indicted under the latter 
clause above cited, and the case being, by 
consent, submitted to me in a somewhat infor- 
mal way, I ruled upon it, and the result was 
a nol. pros. 

The government has cited only one case,— U. 
S. v. Pond [Case No. 16,067],— but it is one of 
high authority, though, I suppose, not actually 
binding on this court, which has concurrent 
jurisdiction of all criminal cases, not capital. 
The point there came up on a motion to quash. 
Such a motion is always addressed to the dis- 
cretion of the court, and I understand the de- 
cision to go only to this extent, that it is not 
necessary to allege in the indictment that the 
letter was in the custody of the United States 
at the time it was opened. This is undoubt- 
edly so. The remarks of Mr. Justice Curtis 
go further, no doubt; still, I do not consider 
them to go to the length necessary to support 
this prosecution, because they do not refer 
to a delivery of the letter to one authorized 
to receive it. Judge Sprague's opinion was 
given after the decision of U. S. v. Pond [su- 
pra], had been made, and that case was called 
to his attention, and he must have considered, 
as I do, that it was not an authority to the 
point now in controversy. 

One of the indictments here attempts to 
meet the difficulty by alleging that the defend- 
ant took the letter and unlawfully opened it, 
but the defect is not in the indictment, but 
in the law; which does not meet the case. 
The word "unlawfully" is not often of much 
value in an indictment; it only asserts a con- 
clusion of law, which, if it arises out of the 
facts set forth, is unnecessary, and if it does 
not, is insufficient. The opening may have 
been unlawful, but it is not made so by any 
act of congress. New trial ordered. 



Case Mo. 14,995. 

UNITED STATES v. DRY OX AND COW 
HIDES. 

[2 Int. Rev. Rec.,34.] 

District Court, D. Massachusetts. July 15, 
1865. 

Customs Duties — Invoice — Undervaluation — 
Foreign Depreciated Currency. 

This was an information to enforce the for 
feiture of certain hides seized for an alleged 
violation of the revenue laws of the United 
States. 

The claimants [Pickman & Silsbee], in 1862, 
imported from Buenos Ayres, by the barque 
Emma Cushing, a cargo of four thousand two 
hundred and sixty-one hides, and entered 
them at the custom house upon an invoice 
from E. H. Polmar & Co., their Buenos Ayres 
correspondents. This invoice' was made out 
in the paper currency of Buenos Ayres, and 
contained the consular certificate for reducing 
the amount to American currency. They had 
also received from their correspondents anoth- 
er invoice made out in gold doubloons. The 
government maintained that the goods should 
have been entered upon this last invoice, and 
that, because they were not so entered, the 
government was defrauded of duties. 

The information alleged : 1st. That the 
hides were invoiced at less than their actual 
cost, with intent to avoid a part of their prop- 
er duty. 2d. That the invoice was made up 
with intent, by a false valuation, to evade the 
revenue. 3d. That the invoice was falsely 
made up with intent to evade the revenue in 
this: that it represented the hides as bought 
in paper money, whereas they were in fact 
bought in gold; that it was well known that 
by this mode of stating the purchase, as in 
paper and not in gold, the hides would pay 
less than their proper duties on entry here, 
and that this invoice was made up in paper 
with the intent that this result should follow. 
The claimants pleaded the general issue. 

Upon the trial of the cause, the government 
showed that Mr. B. H. Silsbee, one of the 
claimants, upon the arrival of the vessel 
which brought these hides, entered them at 
the custom house in Boston, and produced on 
their entry an invoice from the shipper, E. H. 
Folmar, of Buenos Ayres, stating the price 
in the paper money of Buenos Ayres, and rep- 
resenting the hides as costing in this cur- 
rency $345,278 78; that attached to the in- 
voice was a certificate of the United States 
consul at Buenos Ayres, that twenty-seven 
paper dollars were equal to one Spanish dol- 
lar; and that, upon his entry, the importer 
had stated the cost of the hides in federal 
money, in accordance with the rate given in 
this certificate, at $12,788 07. It was also 
proved that, shortly after this entry, difilcul- 
ties arose with reference to importations from 
Buenos Ayres, which led to an examination of 
Mr. Silsbee by the appraisers, and that upon 
this examination he produced another invoice 
of these hides, made out in specie, and repre- 
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senting their cost as $14,376 75, accompanied 
by a letter from Folmar, in which he spoke of 
this as "the real invoice," and stated that 
there was "an advantage in having the invoice 
for the custom house made out in paper, the 
consular certificate placing the currency at 
$27 per Spanish dollar, whereas estimating as 
worth $16 (fuertes) we would calculate it at 
about $25 to the hard dollar;" but also saying 
that our custom house regulation required the 
invoice to be made out in the paper money; 
and that this letter and the specie invoice 
were in the possession of the importer before 
the arrival and entry of the hides in Bos- 
ton. 

It was also shown in evidence that Buenos 
Ayres is a province of the Argentine confed- 
eracy; that there is in that province paper 
money issued by the government of the prov- 
ince known as moneda corriente, which is a 
legal tender for all government dues; is em- 
ployed in the payment of all the ordinary ex- 
penses of daily life, and in the purchase of 
Mestiza wool for exportation; that it is not 
received in any other province of the confed- 
eration; and that dry and salted hides for 
export, tallow, and Cordova wool, are always 
bought and paid for in doubloons. 

The claimants on this state of facts con- 
tended, as matter of law, that they were 
obliged by the statute of the United States, 
requiring all invoices of goods subject to ad 
valorem duty imported into the United States 
from any foreign country to be\made out in 
the currency or currencies of the place or 
country whence they were imported, to have 
the cost of their hides expressed on their in- 
voice in paper money, even though the pur- 
chase was actually made in doubloons. They 
also contended that the statement of the cost 
of the hides in the invoice in another currency 
than that actually employed in their purchase, 
if the reduction from the one currency into 
the other be truly made, even though such a 
reduction would probably effect their entry at 
less than their actual value, and was made 
with this intent and for this purpose, was not 
a violation of the laws of the United States. 
But on these points the court ruled otherwise, 
as appears in the instructions to the jury giv- 
en below; and the claimants .then offered evi- 
dence tending to show that the United States 
consul at Buenos Ayres had insisted on* hav- 
ing the invoices of all goods exported from 
Buenos Ayres to the United States made out 
in paper money, and refused to certify to 
invoices in which the price was expressed in 
specie; that the merchants in Buenos Ayres 
believed the law to require that the invoices 
should be made out in paper money, and un- 
derstood the consul to insist upon this being 
done; and that this was the reason why Fol- 
mar made up his invoice in this way; and, 
in support of this view, they relied much on 
Folmar's own statement in his deposition, 
taken in the case, and on a passage in his let- 
ter to the claimants, inclosing the specie in- 
voice of these hides, in which he said: "Hides 



in this market are generally bought in gold, 
but the custom house regulations of the Unit- 
ed States requiring all invoices from Buenos 
Ayres to be made out in paper currency, we 
always accompany each shipment with a cer- 
tified invoice reduced to paper, corresponding 
in value to the cost of the merchandise in 
hard money." It was admitted that the 
amount of paper money stated in the invoice 
as the cost of the hides was the exact equiva- 
lent of the doubloons actually paid for these 
hides at the market rate of doubloons to paper 
on that day. 

The government introduced evidence tend- 
ing to show that the consul had never re- 
fused to certify to specie invoices of exports 
from Buenos Ayres; that no such certificates 
had ever been required at the custom house; 
and that, prior to the entry of these goods, no 
entry had ever been made of an invoice of 
dry ox and, cow hides from Buenos Ayres, in 
which the cost was stated and the transac- 
tion represented in paper alone, and the ac- 
tual coin used in payment wholly suppressed. 

R. H. Dana, Jr., U. S. Atty., and T. K. 
Lothrop, for the United States. 

Wm. M. Evarts, G. L. Woodbury, and M. E. 
Ingalls, for claimants. 

LOWELIi, District Judge (charging jury). 
The law intends that the invoice, by which 
goods, purchased abroad and imported into 
the United States and subject to an ad valo- 
rem duty, are entered at the custom house, 
should state accurately the true transaction 
between the buyer and the seller; and, as 
part of this statement, that it should be made 
out in the currency in which the purchase 
was made, if that is a currency of the country 
from which the goods are imported; and the 
statement of the currency in an invoice of 
such goods is, by intendment of law, a state- 
ment that the goods were purchased in that 
currency, it being a currency of the country. 

If the invoice is made out in a currency dif- 
ferent from that of the purchase, and that 
mode of statement would, by the usages of 
the treasury officers, be likely to result in a 
payment of less duties than would have been 
lawfully exacted by the statement of the cur- 
rency actually used; and the merchant makes 
out the invoice with the knowledge of this 
result, and with the design and for the pur- 
pose by that mode of statement to obtain this 
result, then the invoice is falsely made up un- 
der the fourth section of the act of May 28, 
1830 [4 Stat. 410], although the currency ac- 
tually used is another currency of the same 
place or country, and although the statement 
is an equivalent statement to a person ac- 
quainted with the relative values of the cur- 
rencies. If in this case the invoice was si> 
made up, with such purpose and intent by 
the agent of the claimants, and entry of the 
goods was made upon that invoice by the 
claimants, their innocence of the purpose and 
result will not prevent a forfeiture, but will 
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be proper evidence to be weighed by tbe jury 
in considering the -intent and design of the 
entire transaction. 

The fourth section of the act of May 28, 
1830, so far as the points involved in this case 
are concerned, applies to invoices of goods im- 
ported in bulk, as well as to goods imported 
in packages, and to an entry for warehouse 
as well as to an entry for consumption. If 
any appraisement is necessary in case of an 
invoice falsely made out with intent to evade 
the duties under the fourth section of this 
act, the appraisement in this case is sufficient. 

If the jury find that doubloons were in com- 
mon use at Buenos Ayres, at the time of this 
purchase, as a medium of purchase and sale, 
between merchants of Buenos Ayres, and be- 
tween such merchants and traders from the 
interior provinces of the Argentine republic 
(of which Buenos Ayres is one), and in which 
accounts were often kept hj merchants and 
bankers, then the jury may properly find that 
doubloons were a currency of the country 
within the meaning of the act of March 3, 
1801 [2 Stat 121], although the paper money 
of the province of Buenos Ayres was also in 
common use in that province, in purchases 
and sales, and was a legal tender in that 
province; and although the doubloon was not 
of the coinage of Buenos Ayres or of the 
Argentine republic. 

If the jury find that invoices in doubloons 
were in fact sent forward by the consul with- 
out any certificate of the value of the doub- 
loon, and were accepted at our custom houses 
at a rate satisfactory to our officers and near- 
er the true value of our money than were the 
paper invoices as reduced by the consul's cer- 
tificate, that practice is to be considered, for 
the purposes of this case, to have been a law- 
ful practice, and would be binding on Fol- 
mar, if he was aware of it; and if, knowing of 
this difference, he made out the invoice as 
he did, for the purpose of taking advantage 
of it, and thereby evading duties, his action 
would be within the statute. 

If the jury find that Mr. Folmar did not 
make out the invoice for the purpose of evad- 
ing the duties, as above explained, but for an- 
other and different purpose, then the goods 
are not liable to forfeiture. For instance, if 
he honestly believed, after due inquiry, wheth- 
er of our consul or of other persons likely to 
be informed upon the subject, including his 
partner in New York, that our custom house 
regulations required the invoice to be made 
out in paper; and he in good faith made it 
out in order to meet that supposed require- 
ment, then the goods would not be liable to 
forfeiture, although he knew that by that 
mode a less duty would be paid than by some 
other mode, which he thought inadmissible, 
and though no such regulation in fact existed. 

On this issue, the burden of proof is on the 
claimants,— that is, they are to show what 
the transaction really was. Whichever party 
has made out his case by the preponderance 
of the evidence will be entitled to the verdict. 



If the evidence appears entirely equal on each 
side, the government must prevail. Very few 
cases are decided by the burden of proof, be- 
cause the jury usually finds that one side or 
the other has made out the best case. There 
is no evidence in the case upon which the 
jury can find a false valuation of the goods 
under either of the statutes upon which this 
information is framed. 

The jury returned a verdict foi the claimants. 



Case No. 14,996. 

UNITED STATES' v. DTJANE. 

[Wall., Sr., 5.] i 

Circuit Court, D. Pennsylvania. May 12, 1801. 

continuance — criminal law — commission to 
Examine Witnesses. 

Where the execution of a commission to ex- 
amine witnesses, has been prevented by the 
acts or omission of the prosecutor or his agents, 
the defendant is entitled to a continuance, even 
if he he guilty of laches in taking out the com- 
mission. 

[Cited in brief in Fisher v. Greene, 95 111. 95.] 

This was a motion to put off the trial on 
the affidavit of William Duane. Upon the 
whole it appeared, that the indictment was 
found against him for a libel on the sen- 
ate of the United States in October term, 
1800, and continued on his affidavit that he 
was not prepared and had material witnesses 
who were absent, &c. In the same term, he 
applied to the attorney of the United States 
for the district, (Ingersoll,) to consent to a 
commission for taking the depositions of his 
witnesses, which was immediately assented 
to. The witnesses proposed to be, examined 
were Wm. Bingham, Jacob Read, Uriah 
Tracey, Humphrey Marshall, James Gunn, 
Benjamin Goodhue, James Hillhouse, Na- 
thaniel Chipman, Charles Pinckney and 
James Ross, all members of the senate of the 
United States. The defendant, however, 
took out no commission until about the mid- 
dle of February, 1801, when a new applica- 
tion was made to Ingersoll, to assent to the 
issuing of the commission. This consent was 
given in writing, and commissioners named 
on each side, to wit: Charles Lee and Har- 
rison G. Otis, for the United States, and 
John Mason and John Thomson Mason, for 
the defendant. The attorney for the district 
declined filing interrogatories on behalf of 
the United States. The commission was ac- 
cordingly made out, and arrived at Wash- 
ington about the 20th of February, and no- 
tice thereof given to the commissioners. 
Those for the defendant accepted, and Otis 
for the United States; (Lee declining to act.) 
The commissioners met and agreed upon a 
form of summons to the several witnesses, 
which, together with a copy of the interrog- 
atories, and a request that they would de- 

i [Reported by John B." Wallace, Esq.] 
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liver their answers in writing, and attend at 
a time and place fixed in the summons, was 
served on each of the aforesaid gentlemen 
of the senate. At the time appointed, none 
of the witnesses attended except Humphrey 
Marshall; and at the request of Mr. Otis, 
another time was agreed on for receiving the 
witnesses; hut it did not appear that any 
notice of this second meeting was given to 
any witness, except Gunn and H. Marshall. 
The commissioners for the defendant attend- 
ed according to the adjournment, but Otis 
did not; and on inquiring, it was found he 
had left Washington that day. The defend- 
ant then proposed to his commissioners, that 
they should request the witnesses to send 
their answers in writing to them; one of 
whom, (John Mason,) observed that this 
might he done, but he thought it would be 
ineffectual, as he conceived the commission 
could not be executed without one commis- 
sioner on each side. The defendant, how- 
ever, waited on Marshall and Gunn,* and re- 
quested them to send their answers to the 
commissioners or to seal them up, and in- 
trust them to him to be delivered in court. 
They declined either, and Gunn declared he 
would not attend as a witness, unless com- 
pelled; and observed that as neither of the 
commissioners for the prosecution attended, 
the commission was no longer obligatory. 
The defendant waited in Washington until 
all the witnesses had gone. He further 
swore, that all those witnesses were ma- 
terial ; in particular Gunn, Bingham and 
Pinckney; that he had intended to serve 
process on Bingham as a witness, but before 
process served, he unexpectedly embarked 
on board ship, and sailed to parts beyond 
sea* It appeared further, that many of the 
witnesses who had refused to attend the 
commission at Washington, came afterwards 
to Philadelphia; and that in particular, it 
was known to the defendant that U. Tracey 
was in Philadelphia, and yet no subpoena 
served. 

Dickerson & Cooper, for defendant, insist- 
ed that Duane had used due diligence; and 
being deprived of the evidence necessary for 
his defence, by the refusal of the witnesses 
to attend, and the commission failing by 
the act of the commissioners for the prose- 
cution, he ought not" to be forced to trial this 
term. 

Mr. Ingersoll, for United States, contended 
that the commission was a mere courtesy, 
assented to by him freely; and however de- 
feated as to its object, the prosecution ought 
not to stop. That Duane had not proceeded 
on it for three months after October session. 
Had he taken it out in time, and the commis- 
sioners for the United States declined, a 
new one might have been sent to willing 
commissioners; but he delayed to the very 
rising of congress. 

[See Case No. 14,997".] 

Before TILGHMAN, Chief Judge, and 
GRIFFITH and BASSETT. Circuit Judges. 



GRIFFITH, Circuit Judge. This indict- 
ment found in October last against William 
Duane for a libel on the senate of the United 
States, was then ready to be tried on the 
part of the public prosecutor. The defend- 
ant professed to be unprepared, and on his 
affidavit proving the allegation, the trial was 
postponed in his favor until this term. The 
public prosecutor is now ready to proceed, 
and the defendant again asks that the prose- 
cution may be suspended until October next. 
His counsel have insisted with much earnest- 
ness upon some topics which are immaterial 
in law or unfounded in fact. His situation was 
represented as a hard one, owing to the ob- 
stacles in the way of procuring his evidence, 
such as the limited jurisdiction of the court 
not affording him compulsory process — the re- 
moteness and dispersion of the witnesses, 
who, he alleges, will justify the truth of the 
libel— the improbability of his being able to 
bring the members of the senate, implicated 
in the libel, into court to criminate themselves. 
As to all these representations, whether true 
or false, they furnish no grounds upon which 
this court, sitting to try crimes committed, 
and found by a grand-jury within their juris- 
diction, can act. The editor of a paper who 
deliberately publishes to the world a charge 
which immediately affects the character of an 
individual, or brings the government into 
hatred or contempt, should be prepared to 
prove an accusation voluntarily made, and, 
whilst subsisting, followed with private dis- 
tresses or public calamity. He acts at his 
peril— he knows his authority. He knows, or 
should know, what aid he can have by 
law, to procure his evidence; he can foresee 
the hardship, (if there be one,) of his not be- 
ing able to get witnesses from other states, 
or authorised to compel men to furnish evi- 
dence against themselves. An offender would 
seldom be brougjfft to trial, if his swearing to 
the materiality of witnesses out of the reach 
of the court, and showing some pains to pro- 
cure their attendance, were grounds for its 
postponement. Where witnesses are out of 
the jurisdiction of the court, and there is no 
well-grounded expectation of procuring their 
testimony at another time, a trial is not to be 
deferred; for it is a standing requisite in such 
cases, and must appear on oath, that the party 
has a reasonable expectation of procuring 
their testimony at the next court. Now the 
defendant's affidavit is, in this particular, de- 
fective; and his counsel have said, that they 
do not expect the attendance of these wit- 
nesses. The defendant then, had he used the 
utmost diligence to procure the evidence of 
these witnesses, all residing beyond the pro- 
cess of the court, and not bound to answer in- 
terrogatories on a commission, must have fail- 
ed in his application; but in fact there ap- 
pears the greatest negligence even on this 
point. Mr. Ingersoll, the attorney for the 
United States, on the suggestion of the de- 
fendant that he was desirous of examining 
a number of senators, (the witnesses now 
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sworn to be material,) immediately, and at 
the last October term, consented he should 
take out a commission for that purpose. This 
was mere matter of favour, and certainly- 
very liberal in the prosecutor. The congress 
met at Washington on the 17th of Novem- 
ber, 1800. The defendant, instead of sending 
down the commission to take the answers of 
the witnesses, delayed even the issuing of it 
until the 16th of February, 1801, four months 
after it was agreed to, and three months after 
the meeting of the senate, and when they 
were about rising. At this time, his counsel 
made a new application to Mr. Ingersoll, to 
assent to the commission's then issuing, which 
he immediately complied with, and each par- 
ty nominated two commissioners. The" com- 
mission issued directed to the four commis- 
sioners, or any two of them, "one however 
being of each nomination." From this his- 
tory, it is evident that the defendant did noth- 
ing to insure the success of his commission 
until the last moment If the question then 
turned, in my idea of it, upon the general 
facts of the witnesses being beyond the pro- 
cess of the court and the diligence of the 
party, I should think there was not a shadow 
of right in favor of the motion. But I am of 
opinion that this application must prevail, be- 
cause the commission which did issue on the 
15th of February, was rendered abortive by the 
acts of the commissioners named on the part 
of the prosecutor. Those for the defendant 
accepted; Mr. Lee, one of the commissioners 
for the United States, declined; Mr. Otis, the 
other, took on him the commission, and met 
once; all the witnesses were summoned be- 
fore them; none attended except Mr. H. Mar- 
shall, and an adjournment was agreed upon. 
Mr. Otis left town on the very day to which 
the business was adjourned; of consequence, 
the commission being joint, and requiring one 
of each nomination, could not be executed by 
the two commissioners for the defendant. It 
has been said the defendant lost no evidence 
by this; for the senators had refused to at- 
tend on the first summons, and it was well 
known, they did not mean to subject them- 
selves to answer the defendant's interroga- 
tories, and so well convinced was he of it, 
that he did not summon them to appear on 
the adjournment. . The truth of this inference 
is not clear. Had Mr. Otis met the other 
commissioners, they might have executed the 
commission, at least in part; the senators 
might have been prevailed on to give in their 
answers. The act of the commissioner in de- 
parting, defeated any further prosecution of 
the commission. But the defendant's affida- 
vit goes to establish a strong probability that 
he lost the testimony of General Gunn, by 
the departure of Mr. Otis. He swears Gen- 
eral Gunn was a very material witness, and 
had promised to give in his answer, but that 
on waiting upon him to attend the commis- 
sioners on the adjourned day, he declined, 
and assigned as one of his reasons, "That the 



commissioners had no authority to proceed 
now that Mr. Otis was gone." If this repre- 
sentation be true, it does appear that the non- 
execution of the commission arose from the 
non-attendance of the commissioner on the 
part of the United States, and that too after 
he had accepted the office. On this ground, 
and on this only, I am of opinion the cause 
ought to be continued. In this view of it, it 
is evident that the requisites usually called 
for in the affidavit to postpone a cause, are 
not in question, as here the case turns not on 
the conduct and circumstances of the party 
calling for a* postponement, but upon the omis-* 
sion and acts of the prosecutor or agents of 
the prosecutor, who insists on a trial. If I 
doubted in a case of this sort, that would de- 
termine me to allow the continuance, Decause 
attended with no inconsiderable inconven- 
ience, and avoiding even the appearance of 
hardship; but the delay must be on the terms 
of the offer made by the defendant's counsel, 
to take a trial in October at all events. 

BASSETT, Circuit Judge. I feel myself 
bound on this occasion, though with regret, 
to disagree with my brother. He has stated 
the facts relative to the conduct of the defend- 
ant, and admits that he has not only used very 
little diligence to get the commission execut- 
ed, but on the contrary is chargeable with 
the greatest neglect. It is said, indeed, that 
from and after the 15th of February, he took 
some pains and was disappointed in the ef- 
fect of his commission, by the departure of 
Mr. Otis from the seat of government. 
But why did he postpone it so long? He 
knew congress must rise on the 3d of March. 
Had he gone earlier in the winter, the com- 
missioner for the United States would have 
boen under no necessity of leaving the city; 
or if he did, another might have been substi- 
tuted. A party who has once postponed a 
cause should not come again with such a 
story as this. He should show that he has 
done every thing in his power to perform. 
There will never be a trial of an offender, if 
such excuses are received. Besides, the affi- 
davit is radically defective. It wants the as- 
severation that the party expects to be able to 
procure the attendance of the witnesses at 
the next court. This is* an indispensable req- 
uisite; it is reasonable, and sanctioned by 
long usage, for if he does not expect to have 
their testimony, why delay the trial for their 
absence at this time; and his counsel have 
said they do not expect it. I think there is 
not sufficient ground for further delay, and 
therefore am against the motion. 

TILGHMAN, Chief Judge. The defendant 
certainly has used very little foresight or dili- 
gence in getting the commission executed, 
which was with so much candour agreed to 
by Mr. Ingersoll in October term last. He 
delayed for several months; the only reason 
assigned for it is, that his counsel, Mr. Dal- 
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las, was to be at Washington in February, 
and he wished to avail himself of his atten- 
tion on the execution of it This may be so. 
It appeai-s, however, that he took out the com- 
mission and had the commissioners nominat- 
ed on the 15th of February, and from that 
time no laches are imputable to him; and in 
fact, he found all the witnesses whom he pro- 
posed to examine, at Washington. The com- 
mission is not executed or returned, and it ap- 
pears that this has happened from the non- 
attendance of Mr. Otis, one of the commis- 
sioners for the United States. For this rea- 
son, I am of opinion a continuance should be 
ordered. Had the defendant not relied on 
the execution of the commission, he might 
possibly have used other means of procuring 
testimony, if he had any; and therefore ought 
now to have that opportunity. The ground 
on which I go, is the conduct of the commis- 
sioner for the United States, in defeating the 
commission, unintentionally no doubt, but 
with all the possible consequences of designed 
dereliction. It will be seen that I do not go 
upon the ground of the conduct of the defend- 
ant. His affidavit, would be insufficient had 
he not shown irregularity in the proceed- 
ing of the other party. Much has been said 
relative to the hardship of drawing his jus- 
tification from the lips of his prosecutors, 
the members of the senate, I deliver no opin- 
ion, whether they can be compelled to give 
evidence on this indictment. But the defend- 
ant has no right to complain of this. If he 
will libel men without any other means of 
proving the matter than from themselves, he 
takes the risk on himself. The defendant's 
counsel must take their motion, upon the con- 
dition, however, of a peremptory trial next 
term. Without this offer, I should be against 
the motion, as the commission was not of 
right 



Case No. 14,997. 

UNITED STATES v. DUANE, 

[Wall., Sr., 102.] i 

Circuit Court, D. Pennsylvania. May 22, 1801. 

Contempt — Publication Reflecting on Court 
axd Parties — Judgment. 

[Cited in U. S. v. Jacobi, Case No. 15,460, 
to the point that contempts are crimes and may 
be prosecuted as such.] 

[This was an action on the case for a libel 
on the plaintiff in the case of Hollingsworth 
v. Duane, in the Aurora, a newspaper pub- 
lished by William Duane, the defendant 
A motion to postpone the trial was denied. 
Case No. 6,614. The trial then proceeded, 
the main question being as to whether the 
defendant was a citizen of the United States 
or an alien. The verdict of the jury was to 

* [Reported by John B. Wallace, Esq.] 
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the effect that the defendant was not a citi- 
zen of the United States, but an alien, and 
subject of the king of Great Britain. Id. 
6,615. Subsequently the counsel for the de- 
fendant moved to set aside the verdict be- 
cause the foreman of the jury was an alien. 
The motion was overruled. Case No. 6,618. 
See Cases Nos. 6,616, 6,617, 14,996, and 16,- 
654, all on questions as to contempt of 
court during the proceedings in this case.] 

The attachment ordered in the preceding 
case [Case No. 6,616] being immediately 
served, and the defendant taken into cus- 
tody, he was admitted to bail on his own 
recognizance in 500 dollars, to appear to- 
morrow morning to answer to the contempt. 

He appeared accordingly, and was asked 
whether he desired interrogatories; his 
counsel said he did not. Being therefore in 
contempt on the proofs before the court, Mr. 
Dallas, his counsel, was heard in extenua- 
tion of the offence. He made a long and in- 
genious commentary on the paper, not by 
way of vindicating it, for he confessed it 
was indecent and contemptuous, and unau- 
thorized by the proceedings on the trial; 
but with a view to extenuate. He under- 
took to show that the defendant had been 
provoked and irritated into this imprudent 
step, by a publication in Wayne's Gazette 
of the United States, the day after the trial. 

TILGHMAN, Chief Judge. A motion was 
made by the counsel for Levi Hollingsworth, 
for a rule to show cause why an attach- 
ment should not issue against you, grounded 
on an affidavit of your having made a publi- 
cation in the newspaper called the Aurora, 
which was supposed to be a contempt of this 
court. You appeared in court, on the day 
appointed for showing cause, and when the 
prosecutor was about to offer evidence in 
support of the rule, you voluntarily de- 
clared that you confessed yourself the au- 
thor of the publication in the Aurora. The 
counsel for the prosecutor were then heard 
in support of the rule, and your counsel 
made an elaborate and ingenious argument 
against it. The court delivered their opin- 
ion yesterday, that you had been guilty of a 
contempt, and made the rule absolute. You 
were then informed, that if you wished to 
answer interrogatories, it was your right 
and your privilege to have them exhibited 
by the prosecutor; and that if, by your an- 
swer on oath, you cleared yourself of the 
contempt, it would be received as the truth, 
notwithstanding the evidence that had been 
produced against you, and you would be 
discharged from all further proceedings. 
You requested time to consider of.it, which 
was granted you; and you have* this day 
declared that you do not wish the interroga- 
tories to be exhibited. 

Before I pronounce the judgment of the 
court, I will briefly mention the circum- 
stances of your case, Levi Hollingsworth 
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"brought an action against you for a libel. 
You pleaded, that both he and you were 
citizens of the state of Pennsylvania, and 
therefore the circuit court of the United 
States had no jurisdiction. The plaintiff re- 
plied, that you were not a citizen of the 
state of Pennsylvania, but a subject of the 
king of Great Britain; and on that point is- 
sue was joined. The cause came to trial 
this term. The jury were sworn, and evi- 
dence offered on both sides, after which it 
was agreed between the counsel, that the 
cause should be submitted to the jury, un- 
der the charge of the court, without argu- 
ment. In consequence of this agreement, 
after premising that the court were always 
desirous of receiving information from the 
arguments of learned counsel, and that if 
your counsel on reflection were dissatisfied 
with the court's decision, they might either 
take a bill of exceptions, or move for a new 
trial, I delivered their clear and unanimous 
opinion, that upon the evidence produced, 
taking it in the most favourable point of 
view for you, you were to be considered a 
British subject. The jury, having received 
this charge, retired for a few minutes, and 
returned with a verdict in conformity to it. 
The court have already declared, and I now 
repeat it, that though your plea- was put in 
on oath, the verdict of the jury against you 
is ho imputation on your moral character. 
The truth of your plea depended on matter 
of law, and supposing that the law was in 
your favour, you might very innocently 
have sworn to it as you did. In pursuance 
of an agreement between the counsel, the 
jury did not assess the plaintiff's damages. 
The counsel then made another agreement, 
that the damages should be assessed by a 
special or struck jury next term, and that 
you should have liberty to offer any evi- 
dence in mitigation of damages, which 
might legally be given in evidence on the 
general issue joined Your counsel have 
candidly declared, that in the whole course 
of these proceedings, you received from the 
court that liberal and impartial treatment, 
which we do not consider as matter of fa- 
vour, but the strict right of every one who 
appears before us. Under these circumstan- 
ces, the action being still depending, the 
damages (the great object of the suit) re- 
maining to be assessed, you made a publi- 
cation in your own paper, the Aurora, in 
which, after mentioning the decision which 
had recently taken place, you endeavored to 
draw public odium on the plaintiff, by rep- 
resenting him as a man who had been guilty 
of treason, and saved from the gallows by 
the lenity of the late chief justice of Penn- 
sylvania. You asserted that the respectable 
jury who tried your cause had given a most 
infamous verdict; and you made insinua- 
tions, too plain to be misunderstood, that no 
justice was to* be expected by citizens of 
republican principles, in a trial by struck 



jury, and under the system for the adminis- 
tration of justice, established by the exist- 
ing law of the United States, which you in- 
decently styled "Mr. Adams's judiciary law." 
^The evident tendency of your whole publica- 
tion was to vilify and degrade the charac- 
ter of the plaintiff, and thereby to lessen 
his damages; to,; deter the counsel of the 
plaintiff, the clerk of the court, and the fu- 
ture jury, from doing their duty; and to in- 
timidate the court themselves, if they were 
susceptible of intimidation, which most sure- 
ly they are not, from whatever quarter or 
by whatever means it may be attempted. 
AH the world must be sensible that proceed- 
ings of this kind tend to subvert the founda- 
tions of justice. If judges and jurors, par- 
ties and their counsel, be subjected, during 
the pendency of suits, to the, aspersions and 
unrestrained publications of the press, what, 
but the destruction of the trial by jury, 
must ensue? 1 mean the impartiality, the 
purity, the independence of that trial. Some 
men may be found so fortified by nature or 
habit, as to' be above all influence of that 
kind. * But how many honest and honourable 
minds will either wholly withdraw them- 
selves from taking any part an the adminis- 
tration of justice, or shrink from the free 
and unbiased discharge of their office, if it 
be permitted that they, should be held up to 
the world as degraded, corrupt, and infa- 
mous? Jurors are not volunteers; they are 
called here by compulsion of law, and gen- 
erally give their attendance to the great 
detriment of their private affairs. They are 
therefore more strongly entitled to protec- 
tion. If they remain unprotected, they will 
soon learn to despise the process of a court 
which will be itself contemptible, and re- 
linquish an inconvenient duty, subjecting 
them to calumny and disgrace. These con- 
sequences will follow, in* a greater or less 
degree, with reference to the judges, the 
jury, the counsel, the officers concerned in 
returning jurors, and all who may be neces- 
sarily employed rh the administration of jus- 
tice. If therefore the trial by jury is. to be 
preserved; if the rights of suitors are to be 
protected touching their dearest interests, 
of property, life, or character; courts of 
justice must prevent all discussions, all in- 
terference, or reflections in newspapers, 
while causes are depending. This is equal- 
ly the privilege and security of both parties; 
and the support of it is the common cause 
of every virtuous man in the community. 
In order" to afford complete security, it is 
absolutely necessary to restrain and punish 
offences of this kind in a summary manner, 
and in a summary manner they have been 
punished, from the earliest times to the 
present day// There is nothing contrary to 
this mode of proceeding in the constitution 
of the United States, though it declares that 
the trial of all crimes shall be by jury. By 
fair construction this is only to be intended 
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of those crimes which by our former laws 
and customs had been tried by jury. This 
construction has been universally received 
by the courts of the United States, and by 
the courts of the several states, whose par- 
ticular constitutions contain a similar provi- 
sion. It was determined very solemnly in 
the supreme court of Pennsylvania, in the 
case of Com. v. Oswald [1 Dall. (1 U. S.) 
317]. The present governor of Pennsylva- 
nia was then chief justice. He is well versed 
in the general principles of the law, as well 
as the usages and customs of the United 
States, and cannot be supposed to have fa- 
vored constructions unfriendly to true liberty, 
or unwarranted by the genuine sense of the 
constitution. The principles established in 
Oswald's Case, are too strongly founded to 
be shaken; and I can say with certainty, 
that for the last seven years, they have 
been considered and acted upon as the un- 
doubted law of Pennsylvania. The statutes 
of the United States expressly give to their 
courts the power of punishing contempts by 
fine or imprisonment at their discretion, and 
whoever attends to the expressions in those 
statutes, will easily perceive that they recog- 
nize a summary mode of proceeding. We 
confine ourselves within the ancient limits 
of the law, recently retraced by legislative 
provisions and judicial decisions. You have 
alleged, by way of extenuation of your of- 
fence, that you were provoked to it, by an 
abusive publication in Wayne's paper. But, 
if you were ill-treated by Mr. Wayne, you 
should have applied to the law for redress, 
and not have revenged yourself, by attack- 
ing Mr. Hollingb worth, the jury, the counsel, 
the officers, and the court. To give your 
apology its utmost force, it amounts but to 
this; that you acted under the impulse of 
passion. The court have taken that circum- 
stance into consideration; at the same time, 
I think myself bound to declare, that pas- 
sion is no justification of an offence, and 
cannot go far, even in extenuation. If a 
plea of that kind were allowed, men of 
violent tempers would have no inducement 
to restrain them I am satisfied that on re- 
flection, you yourselt must be sensible that 
you 1 have acted with extreme impropriety. 
Your case is attended with circumstances 
of far greater aggravation than Oswald's. 
But though the court have power to punish 
at discretion, it is far from their inclina- 
tion to crush you, by an oppressive fine, or 
lasting imprisonment. They hope and be- 
lieve offences of this kind will be prevented 
in future by a general conviction of their de- 
structive tendency, and by an assurance 
that the court possess both the power and 
the resolution to punish them. Upon the 
whole, the judgment of the court is, that 
you be imprisoned tor thirty days including 
this day, that you pay the costs of the pros- 
ecution, and that you stand committed till 
this judgment be complied with. 



Case ISo. 14,998. 

UNITED STATES v. DUFFY et al. 

[1 Cranch, C. C. 164.] i 

Circuit Court, District of Columbia. June 
Term, 1804. 

Criminal Law— Confessions — LARQENr — Prof- 
ertt in Goods Stolen. 

1. A confession upon oath, before a magis- 
trate, cannot be given in evidence against the 
prisoner. 

2. Possession is prima facie evidence of prop- 
erty. 

Indictment [against Thomas Duffy, alias 
Rustick, and Christopher Duffy] for stealing 
a cable. 

Mr. Taylor, for United States, produced 
Mr. Hoffman, the magistrate, to prove what 
the prisoners had testified before'him on an 
examination of John Duffy, on a charge of 
stealing the cable; to show that they, being 
examined separately, had given opposite aiid 
inconsistent accounts of the cable, and to 1 
show their confession upon oath before the 
magistrate. 

THE COURT refused to admit the testi- 
mony, upon the authority of 1 McXally, Ev. 
47, rule 12; Buller, N. P. 242; Leach, Crown 
Cas. (1st Ed.; Irish) 248. 

The indictment charged the cable to be of 
the goods and chattels of one Andry. 

Mr. Swann, for defendants, contended that 
the jury must be satisfied that Andry had a 
general or special property, and that its being 
in Andry's boat, is not sufficient evidence 
of property. 

THE COURT directed the jury, that a 
qualified property was sufficient, and that 
the testimony of its being taken from An- 
dry's vessel is competent to go to the jury, 
and that they must decide whether Andry 
had a qualified property in the cable. 
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UNITED STATES v. DULANY. 

[1 Cranch, C. C. 510.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1808. 

Criminal, Law — Indictment — Indorsement of 
Prosecutor's Name. 

When a presentment for a misdemeanor is 
found by the grand jury without the name of a 
prosecutor, the court will order an indictment to 
be sent up without the indorsement of a prose- 
cutor, upon the suggestion of the attorney of 
the United States. 

On motion of Mr. Jones, the attorney for 
the District, to send up an indictment 
[against Benjamin Dulany] to the grand jury 
upon a presentment made by them, no per- 
son being indorsed as prosecutor, THE 
COURT (DUCKETT, Circuit Judge, absent) 
said that in such cases, upon the motion of 

i [Reported by Hon. William Cranch. Chief 
Judge.] 
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the attorney for the United States, they 
would order indictments to be sent up with- 
out a prosecutor's name being indorsed, up- 
on the attorney's suggesting that in his opin- 
ion the cases require such interposition. 

Mr. Jones replied that he could not under- 
take to give any opinion, but he should never 
make a motion in any case which should ap- 
pear to him to be malicious or trifling. 



Case !N"o. 15,000. 

UNITED STATES v. DULANY. 

[1 Cranch, O. O. 571.] * 

Circuit Court, District of Columbia. Nov. 
Term, 1809. 

Criminal Law— Security for Costs. 
The prosecutor must give security for costs. 

Mr. Youngs, for defendant [John Peyton 
Dulany], moved to stay the trial until the 
prosecutor give security for costs according 
to rule No. 29, in the rule-book: the pros- 
ecutor (Dr. Spohn) having removed from the 
District and having no property. Granted. 

Case TTo. 15,001. 

UNITED STATES v. DULUTH et al. 

[1 Dill. 469 2 10 Am. Law Reg. (N. S.) 449.] 

Circuit Court, D. Minnesota. 1871. 

Navigable Waters — Powers of National and 
State Governments over— Injunction. 

1. The United States may bring an injunction 
bill, in the proper circuit court, to protect im- 
provements, which she is making under the au- 
thority of congress, in navigable waters, from 
injury which will be caused by works of inter- 
nal improvement within state limits, and by 
state authority. The power of the federal gov- 
ernment, when called into exercise, is, in such 
cases, not only paramount but exclusive, and 
cannot lawfully be interfered with to any ex- 
tent. 

[Distinguished in U. S. v. Beef Slough 
Manufg, etc., Co., Case No. 14,559. Cited 
in Louisiana State Lottery .Co. v. Fitzpat- 
rick, Id. 8,541; U. S. v. Mississippi, etc., 
Boom Co., 3 Fed. 552.] 

2. Whether the work prosecuted under state 
authority will have the effect to interfere with 
that prosecuted under the federal authority, 
is a question of fact upon which the opinions 
of the government engineers, while entitled to 
great consideration, are not conclusive. 

3. Where the injury threatened is of a char- 
acter not easily remedied, if the injunction be 
refused, and there is no denial that the act 
charged is contemplated, a temporary injunc- 
tion should be granted, unless the case made by 
the bill is satisfactorily refuted. 

[Cited in Wilkinson v. Tilden, 9 Fed. 6S4; 

Lee t. Simpson, 37 Fed. 15.] 
[Cited in Pioneer Wood-Pulp Co. v. Bensley, 

70 Wis. 482, 36 N. W. 321.] % 

The United States, by her attorney for the 
district of Minnesota, who acts under the di- 
rection of the attorney general, brings this 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



bill in chancery in the circuit court for that 
district, for an injunction against the de- 
fendants. The facts stated in the bill are 
briefly these: That the government of* the 
United States, by means of appropriations 
made by congress, is making certain im- 
provements at the mouth of the St. Louis 
river, intended to keep open and to deepen 
the channel at that point, between the west- 
ern end of Lake Superior and the body of 
water called Superior Bay. This bay is sep- 
arated from the main body of the lake by a 
narrow tongue of land, a few hundred yards 
in width, starting from the Minnesota shore 
on the north, and projecting itself south to- 
ward the Wisconsin shore about six miles. 
Between the southern extremity of this nar- 
row strip of land, called Minnesota Point, 
and the Wisconsin shore of the lake, the St. 
Louis river and the waters of Superior Bay 
make an outlet into Lake Superior, and 
through the outlet or channel (for the St 
Louis river here makes a current), vessels 
navigating the lakes, make their way to the 
harbor of Superior city, Wisconsin, and to * 
the inner harbor of the city of Duluth. This 
latter city is situated in the state of Min- 
nesota, at the upper end of Minnesota Point, 
and has not only its harbor in Superior Bay, 
but has its wharf on the lake, where vessels 
receive and discharge their cargoes. The im- 
provements on which the United States have 
been at work for two or three years, are 
at the mouth of the St. Louis river, between 
the south end of Minnesota Point and the 
Wisconsin shore, and, as the bill alleges, 
are intended to narrow the channel at that 
point, by piers on each side of it, that the 
body of water carried by the St. Louis riv- 
er and the Bay of Superior, through the 
channel, may be increased in velocity so as 
to deepen the channel and keep it free from 
the deposits which have a tendency to fill 
it up, and thus obstruct the entrance and 
exit of vessels into and from Superior Bay. 
The bill then alleges that the defendants 
are engaged in cutting a canal across the 
upper end of Minnesota Point, near Duluth, 
through which the waters of Superior Bay 
will flow into Lake Superior, and by which 
the current of the St Louis river, now flow- 
ing through the outlet already described, 
will be diverted into the canal, and that the 
result will be to render ineffectual the ef- 
forts of the United States to protect and 
deepen the natural channel at the mouth of 
the St Louis river, and to cause it to be 
filled up, so as to become incapable of nav- 
igation. To prevent this result, the court is 
asked to enjoin the defendants from the 
further prosecution of work on the canal. 

Mr. Davis, U. S. Dist Atty., for Minnesota, 
with whom was Mr. Barlow, Atty. Gen., of 
Wisconsin, and Mr. Spooner, for the United 
States. 

Mr. Cornell, Atty. Gen., for Minnesota, and 
Mr. Masterson, for the city of Duluth. 
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MILLER, Circuit Justice. While the de- 
fendants do not deny the right of the United 
States to come as a party plaintiff into her 
own* courts, to seek protection for her own 
interests, they claim that the real plaintiffs 
in this suit are the state of Wisconsin and 
the city of Superior, while the United States 
are mere nominal parties, and that the pro- 
ceeding is instigated by rivalry and jeal- 
ousy, and has for its purpose the injury of 
Duluth by impeding the growth of her com- 
merce, by checking the improvement of her 
harbor, to which the canal is essential. 

Of all this the court can know nothing, 
judicially. The present suit was authorized 
by the proper officer of the government, 
namely: the attorney general, and, in doing 
so, he appears to have acted on the request 
of the engineering bureau having in charge 
the work threatened with injury. This in- 
jury, if the allegations of the bill be true, 
is a direct interference by the defendants, 
with the operations of the federal govern- 
ment in the improvementof the navigation of 
the lake at that point. 

We cannot assume that the government of 
the United States, or its officers who bring 
this suit, are governed by a spirit of hos- 
tility to Duluth, nor can we make that the 
subject of inquiry on this occasion. 

If the allegations of the bill be true, we 
have no doubt of the right of the officers of 
the federal government to bring this suit in 
the name of the United States, to protect her 
rights, and deem it a much more appropriate 
mode of doing so than by the physical force 
of the war department. 

That the protection, improvement, and gen- 
eral control of the navigable waters of the 
United States are within the constitutional 
competency of congress, there can be no 
doubt. This power has been so often assert- 
ed, both in congress and in the supre'me 
court, that reference to adjudged cases 
would be an affectation of learning. No one 
has denied this for many years past, and it 
is not denied by counsel on the present oc- 
casion. 

It is, however, asserted that the states 
have a concurrent right to authorize im- 
provements on the navigable waters of the 
United States in which their citizens are in- 
terested, so far as these waters lie within 
their territorial limits; and it is shown by 
affidavits, and by the statutes of Minnesota, 
that the canal here complained of is author- 
ized by said state, and is important to her 
commerce, and is within her territory. That 
such a power can be exercised by the states 
may be admitted, when it does not injure 
the general interest of commerce, and when 
it does not conflict with any control assumed 
by the federal government over the same lo- 
cality. 

But all the reported cases which concede 
this power in the states agree that it exists 
only while the congress of the United States 
refrains from the assertion of its authority, 



and that, when the latter is called into ex- 
ercise, it is not only paramount, but exclu- 
sive. Such is the principle asserted by the 
supreme court in Crandall v. Nevada, 6 
Wall. [73 U. S.] 35, and in Gilman v. Phila- 
delphia, 3 Wall. [70 U. S.] 713, and in Cooley 
v. Board of Wardens, 12 How. [53 U. S.] 
299, in all of which the question is thor- 
oughly examined. 

Nor can any doubts be entertained, from 
the facts before us, that the congress of the 
United States has called into exercise the 
federal power in the improvement of the 
navigation between Lake Superior and Su- 
perior Bay. They have made appropriations 
for this purpose more than once, one of 
which is so recent as the month of March 
last, which is yet unexpended, and the mode 
of expending this money, being confided by 
congress to certain officers of the govern- 
ment, it must be held that whatever is done 
by them in furtherance of that purpose, is 
done under the authority of congress. It is, 
however, claimed that inasmuch as con- 
gress, in the same bill which contains the 
last appropriation referred to, also appro- 
priated a like sum for the improvement of 
the harbor of Duluth, it is to be inferred that 
congress thereby recognized the canal now 
complained of as a legitimate work. 

In support of this view, reference is made 
to a joint resolution of the Minnesota legis- 
lature, in response to which it is claimed 
this latter appropriation was made. But we 
can draw no such inference from the action 
of congress; for, while that joint resolution 
does mention this canal, with other matters, 
as one mode of improving the Duluth har- 
bor, and declares that the system under 
which congress was seeking to improve the 
entrance to Superior Bay (which was sup- 
posed to be as useful to Duluth as to Su- 
perior city) is a failure, it does not appear 
that congress adopted these views, for it left 
both appropriations under the control of the 
engineer corps of the war department, 
which, both then and now, continue to as- 
sert that the work at the mouth of St. Louis 
river is the true mode of improving the en- 
trance to Superior Bay, in which are the 
harbors of Superior city and of Duluth. We 
must hold, then, that this work is author- 
ized by the congress of the United States, 
and is prosecuted under their authority, 
and that the canal is not. 

The remaining question to be considered 
is, whether the allegation of the bill, that 
this canal will seriously interfere with that 
work, is sustained by the evidence before us. 

In this aspect of the case it is to be un- 
derstood that although no answer to the bill 
is filed, we have admitted counter affidavits. 

The complainant supports the bill by the 
reports of the engineer bureau, and by the 
affidavits of the officers of that corps enga- 
ged on the work, and by those of other civil 
engineers. 

The defendants have a large number of 
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affidavits showing that no such effect on that 
work will follow the opening of the canal, 
as is alleged in the bill. 

It is urged by counsel for complainant that 
the reports of the engineers and their state- 
ments, made as is claimed on accurate sur- 
veys, should be held conclusive. But while 
we concede that their action in determining 
the best mode of improving the entrance to 
the bay cannot be questioned here, we can- 
not give such effect to their opinions on the 
question of the influence of the canal on that 
improvement, though we concede to their 
opinion the value which their station and 
character merit 

The affidavits on both sides are numerous. 
They demonstrate what all courts and ju- 
ries have so often felt, that where the ques- 
tion is one of opinion and not of fact, though 
that opinion should be founded on scientific 
principles or professional skill, the inquiry 
is painfully unsatisfactory, and the answers 
strangely contradictory. 

In this emergency I am relieved by a prin- 
ciple which has generally governed me, and 
which, I believe, governs nearly all judges, 
in applications for preliminary injunctions. 
It is that, when the danger or injury threat- 
ened is of a character which cannot be eas- 
ily remedied if the injunction is refused, 
and there is no denial that the act charged 
is contemplated, the temporary injunction 
should be granted, unless the case made by 
the bill is satisfactorily refuted by the de- 
fendant. In this case I am not satisfied that 
it is so refuted. I am inclined, personally, 
to believe that the effect of opening the 
canal without the breakwater, or some other 
protection to the natural action of the flow 
of water through it, will tend to fill up the 
channel at the mouth of the river. 

It is said in answer to this, that no ir- 
reparable damage can ensue from making 
the canal, and that more injury will result 
to defendants from stopping the work, than 
can arise from its completion. But I do not 
agree that the damage, if there shall be any 
from the canal, can be repaired without im- 
mense difficulty, and probably, not at all. 
While the canal might be closed with great 
expense, the deposits which may have ac- 
cumulated at the mouth of the river, before 
the question is settled, may never be remov- 
ed, or the removal may be too costly to jus- 
tify the attempt. And, in a case of inter- 
ference with the authority of the federal 
government, the court cannot consider the 
relative amount of injury to accrue to the 
party thus interfering, and to the govern- 
ment Such a principle would tend to en- 
courage interference with federal authority, 
when it ought to be repressed. 

On the other hand, if, on the final hear- 



ing, it shall b§ made to appear that com- 
plainants are mistaken, the injunction can 
be dissolved, and the work completed. And 
the truth in the matter can, in the mean- 
time, be ascertained by accurate surveys, 
and calculations impartially made, either by 
officers of the government, or by competent 
engineers appointed by the court, or by dep- 
ositions subject to cross-examination, so that 
when the court comes to decide, it will have 
the subject within its control, and will have 
something more than ex parte affidavits, 
some of which are, by no means, clear or 
precise in their statements. Or if, before the 
final hearing, it shall be made to appear in 
the manner indicated, or in any other man- 
ner satisfactory to the court, that the canal 
can be protected by a breakwater, so as to 
prevent the too rapid diversion of water 
from the bay, or can, in any other manner, 
be completed without injury to the govern- 
ment works, and the complainants put their 
work in that condition, the injunction may 
be modified or dissolved. 

In conclusion, I take the liberty of saying 
that, since congress has taken this matter 
in hand by appropriating money for the im- 
provement of these harbors, it should cause 
the adoption of some comprehensive plan 
for the improvement of both harbors, and 
not leave it to the conflicting interest of the 
two cities, or to the adverse action of the 
state and federal authorities. 

Nor can I doubt, if the defendants here 
should ask of the department in charge of 
these improvements, a careful inquiry into 
the plan which they believe essential to their 
interests, that some mode of prosecuting 
such improvement would be found which 
would meet the approval of that depart- 
ment, and obviate the necessity of a final 
decision by this court * 

I am happy in the assistance of Judge 
DILLON, of this circuit, on the hearing of 
this application, and in his concurrence in 
these views. 

An injunction according to the prayer, will 
be allowed. Ordered accordingly. 

NOTE. At the June term, 1871, by consent 
of the war department, and of the attorney gen- 
eral, the injunction was dissolved on the filing 
of a bond by the city of Duluth. in the sum of 
$100,000, conditioned that the city should com- 
plete and maintain a dyke across the Bay of 
Superior, from Minnesota Point to Rice's Point, 
by the first day of December, 1871, and com- 
plete the canal according to plans to be approved 
by the chief of engineers oi the war department. 
The bond was filed, the injunction dissolved, and 
further proceedings in the suit stayed. 

United States may bring injunction bill to de- 
fend its rights in state limits— Cited, U. S. v. 
Beef Slough Manufg Co. [Case No. 14.559; IT. 
S. v. Mississippi & K. K. Boom Co., 3 Fed. 552; 
Wilkinson v. Tilden, 9 Fed. 684; Louisiana State 
lottery Co. v. Mtzpatrick [Case No. 8,541], 
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Case Mb. 15,002, 

UNITED STATES v. DUNCAN et aL 

[4 McLean, 99.] i 

Circuit Court, D. Illinois. June Term, 1846. 

Doweu— Provision in Will in Lieu of Dower — 

Election — Renunciation — When 

to be Made. 

1. Dower is a clear legal right, and can not 
be divested except upon full knowledge of the 
widow's rights. 

2. If she accept what by the will is given in 
lieu of dower, not knowing the extent of the es- 
tate, she may renounce under the will, and 
claim, after the lapse of years. And in some 
cases, where it shall be necessary, she may 
bring a suit to ascertain the true condition of 
the estate, to enable her to make a proper elec- 
tion. 

[Cited in Cribben v. Cribben, 136 111. 609, 
27 N. E. 71; Valentine v. Mutual Ben. Life 
Ins. Co., 79 Wis. 585, 48 N. W. 856.] 

3. The statute of Illinois, declaring "that any 
provision in the will bars dower," must have a 
reasonable construction. 

4. To bar dower, the amount must be such 
as to afford a reasonable presumption that it 
was given in lieu of dower. 

5. Unless the will shall be express on the sub- 
ject, a small amount of personal property, the 
estate being large, not sufficient. 

[Distinguished in Warren v. Warren, 148 III. 
647, 36 N. E. 611.] 

In equity. 

Mr. Butterfield, for United States. 
Mr. Harden, for defendant. 

BY THE COURT. This bill was filed by 
the United States to subject the lands of Gen. 
Duncan, deceased, to the payment of liabili- 
ties incurred by him as a security for Linn, 
who was a receiver of public moneys at Van- 
dalia, and who was a defaulter to a large 
amount, for which a judgment was obtained 
against Duncan. And this bill was brought 
to investigate the title to the lands of Dun- 
can's estate, ascertain the extent of his inter- 
ests, and remove all embarrassments. The 
question now raised and discussed, and which 
we are to decide, is, whether the widow of Gen. 
Duncan is entitled to dower. That the stat- 
ute gives her dower in all the real estate of 
her deceased husband, as well that which he 
held by contract as that which he held by 
deed in fee simple, is not disputed; but it is 
alleged that she is barred under the will. By 
the will, Mrs. Duncan received a considerable 
amount of personal property, and, it seems, 
she has not renounced this right to claim her 
dower under the statute. On the part of the 
government, it is contended that where at 
common law a devise is made in lieu of 
dower, in a reasonable time, the widow must 
make her election to claim dower, or she will 
be barred. 8 Paige, 328; 4 Kent, Comm. 57. 
He says, '*It is likewise settled, that a col- 
lateral satisfaction, consisting of money Or 
other chattel interests, given by will and ac- 
cepted by the wife after her husband's death, 
will constitute an equitable bar of dower." 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



She may make her election to claim dower, 
some years after her husband's death, and 
where she has received that which was in- 
tended to be in lieu -of dower, if she acted in 
any degree in ignorance of her rights. But 
where she has acted with a full knowledge of 
her rights, in the acceptance of the testamen- 
tary provision instead of her dower, she will 
be bound by her acceptance. 

But the question is, whether the bequest re- 
ferred to, was given, or intended to be given, 
in lieu of dower. Certain real estate had 
been conveyed to Mrs. Duncan, to secure her 
against contingencies, which was greatly be- 
low the estate she brought to her husband. 
This can in no sense be considered operating 
against her claim of dower. It was only re- 
turning to his wife a part of the estate which 
she had in her own right, and which he came 
into the possession of by marriage. 

It is argued that it was the intent of the 
testator to give personal property in lieu of 
dower. But there is no expression in the 
will which authorizes such an inference, un- 
less it be the simple fact, of bequeathing the 
personal property. In deciding this question, 
regard must be had to the condition of the 
parties. Gen. Duncan was a man of large 
property, and at the time of his death, in all 
probability, expected to be relieved, in some 
form, from a part of his suretyship. He 
seems only to have been embarrassed on this 
account. It is true, the Revised Statutes of 
Illinois of 1833, p. 624, "declare that any pro- 
vision by will bars dower, unless it be other- 
wise expressed in the will, and unless the 
widow in six months renounces the provision." 
Now this provision must have a reasonable 
construction. Will it be contended that any 
bequest in the will to the wife, however small, 
will bar dower V Such could not have been 
tlie intention of the legislature. And if this 
construction be not sustainable, is there any 
other rule than that the bequest should be 
such as would be a reasonable compensation 
for dower in the real estate? Can the wife 
be divested of her dower, which is a legal 
right, on any other principle? Is she barred 
of her dower, if she accept a gift of five or 
twenty dollars, or some piece of furniture un- 
der the will from her dying husband, as an 
evidence of his affection? Certainly she is 
not. Where any property was bequeathed to 
the wife, which from the amount, might be 
presumed under the statute to be in lieu of 
dower, and there was nothing in the will to 
contradict this presumption, she would be 
bound by it, ordinarily, unless her election of 
dower were made in six months. This ap- 
pears to be a reasonable construction of the 
statute, which will effectuate the intention of 
the legislature. In treating upon this subject, 
Mr. Justice Story, in his treatise on Equity 
(section 1088), says: "If a testator should be- 
queath property to his wife, manifestly with 
the intention of its being in satisfaction of 
her dower, it would create a case of election. 
But such an intention must be clear and free 
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from ambiguity. And it would not be infer- 
red from the mere fact of the testator's mak- 
ing a general disposition of all Ms property, 
although he should give his wife a legacy; 
for he might intend to give only what was 
strictly his own, subject to dower. There is 
no repugnancy in such a bequest." "Be- 
sides," he says, "the right to dower being in. 
itself a clear, legal right, an intent to exclude 
that right by a voluntary gift, ought to be 
demonstrated, either by express words, or by 
clear and manifest implication." This is the 
substance of the authorities on this subject. 
In Birmingham v. Kirwan, 2 Schoales & L. 
452, in the clear language of Lord Reddesdale, 
the above doctrine is forcibly illustrated. 10 
Pick. 510. In Clark v. Sewell, 3 Atk. 97, it 
is said, "What is given by a will, ought, from 
the character of the instrument, ordinarily bt 
deemed as given as a mere bounty, unless a 
contrary intention is apparent on the face of 
the instrument," "or, as it has been well ex- 
pressed, whatever has been given by a will 
is prima facie, to be intended as a bounty or 
benevolence." But there seems to have been 
a renunciation under the will after the lapse 
of eighteen months, which, it is contended, is 
too late, as the statute requires it to be done 
in six months. Here, too, the statute must 
receive a reasonable construction. Suppose 
the widow remains in utter ignorance of the 
estate of her husband, and has no means 
within the time limited, to ascertain the facts 
which would enable her to make an election. 
It has often been held, that years, under cer- 
tain circumstances, may be allowed for this 
election. That the widow may file her bill 
to obtain a knowledge of the estate. That 
where she has been in possession of the be- 
quest for years, under an ignorance of the 
estate, she may renounce under the will and 
claim dower. 

From the nature of the case, it must be per- 
ceived that there are cases in which the elec- 
tion could not be made in six months, and it 
would not be extending the principles of eq- 
uity beyond their legitimate limits, in such 
cases of hardship, to relieve the widow. The 
estate of Gen. Duncan was large, and by the 
suretyship named, much embarrassed. It 
was impossible to understand the extent of 
the property and the nature of his liabilities, 
it would seem, in six months, so as to deter- 
mine this matter. Upon the whole, when we 
consider the small amount of the personal 
property bequeathed, one-third of which be- 
longed to the widow, the presumption can 
not arise, that the bequest was given in lieu 
of dower. And no fair construction of the 
statute would bring such a case within it. 
We think Mrs. Duncan is indowable of the 
lands of her husband, and commissioners will 
be appointed to set it off, unless an arrange- 
ment on the subject shall be made. 

[The value of the widow's dower was agreed 
- upon and amicably settled. See Case No. 15j- 
003 for a settlement of the priorities of the vari- 
ous creditors, including the United States.] 



Case No. 15,003. 

UNITED STATES v. DUNCAN. 

[4 McLean, 607.] i 

Circuit Court, D. Illinois. Dec. Term, 1850. 

Judgment— Lien on Real Estate— Partnership 
— Appropriation of Assets to Pay Individual 
Debts — United States — Priority op Claim — 
Judicial Sale. 

1. The judgments at law and charges in chan- 
cery of the circuit court of the United States 
for the district of Illinois, institute a Hen 
throughout the state, on the real estate of the 
party against whom they are rendered. This 
doctrine treated as the law of this court until 
the supreme court shall establish a.different rule. 

2. A person who, at a judicial sale, purchases 
a tract of land as the property of the party 
against whom the judgment is obtained, and pays 
the purchase money to the plaintiff, can not as a 
general thing, call on him for re-payment. 

3. A sale of real estate of D had taken place 
under a decree of this court. O became the 
purchaser of a piece of land and paid the 
purchase money to the plaintiffs, but discover- 
ing that D had no title to the land, made appli- 
cation to the court to have the purchase money 
reimbursed out of moneys of the plaintiffs in 
court, i/e/d, that in the absence of fraud and 
unfair dealing, this could not be done, but that 
being a judicial rule, O must take the consequen- 
ces of a defect or failure of title; and that the 
remedy was in equity against D or his legal rep- 
resentatives. 

[Cited in Brunner v. Brenan, 49 Ind. 100.] 

4. If one partner withdraws funds from the 
partnership and pays the taxes on his private 
estate, the creditors of the partnership do not, 
in general, thereby acquire a lien on the land. 
The estate of the partner is still his own private 
property, and in case of his death, passes to his 
heirs or devisees, subject to that debt as to 
others; and if his executors make a similar ap- 
propriation of the partnership funds, the rule is 
the same. 

5. Where it was alleged that A & B were 
partners, and after A's death his executors ap- 
propriate partnership property to the payment of 
taxes on his estate, and in expenses of adminis- 
tration, he being at the time of his death insol- 
vent and indebted to the United States, in judg- 
ments and otherwise, which judgments were a 
lien on the real estate of A, the lien of the Unit- 
ed States and their priority of payment were not 
thereby affected, but they could enforce their 
judgments notwithstanding the acts of the ex- 
ecutors. 

6. Where the partnership property is not suffi- 
cient to pay the debts of the firm, the priority 
of the United States does not reach the undi- 
vided interest of one of the partners in the part- 
nership effects, if he is indebted to the United 
States, but when it has become his separate, in- 
dividual property, the rule would be different. 
The true test is, whether the property belong to 
the partnership or the individual. 

7. The creditors of a partnership applied to the 
state court by bill, to declare the partnership and 
decree the payment of the partnership debts out 
of assets in the hands of the administrator of 
one of the partners who had died insolvent, in- 
debted to the United States. The administra- 
tor denied the partnership and took an objection 
based on the debts of the United States and their 
priority. The state court decreed in accordance 
with the prayer of the bill. The United States 

i JReported by Hon. John McLean, Circuit 
Justice.] 
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were not parties and did not appear in the state 
court. Held? that the proceedings in the state 
court did not impair the rights of the United 
States, and that they were not bound by them, 
but that notwithstanding the decree in the state 
court, the priority of the government attached 
and that whenever the proceeds of any real es- 
tate, or any personal estate came into the hands 
of the administrator, he became a trustee for the 
United States, and they must first be paid. 

8. The acts of congress giving the United 
States a priority of payment supersede all state 
laws upon the subject of the distribution of those 
estates that come within their provisions. The 
law makes no exception in favor of a particular 
class of creditors, and the priority of the United 
States does not yield to the claims of any credit- 
ors, however high may be the dignity of their 
debts. 

[Cited in U. S. v. Drennan, Case No. 14,992.] 

9. In June, 1841, the United States reversed 
judgments in this court against D, subsequently 
in 1841 and 1S42 other creditors obtained judg- 
ments in a state court against him. These last 
judgments were liens only on the real estate of 
D, situate in the county where the judgments 
were rendered. In 1846 the United States ob- 
tained a decree in this court directing all of D's 
real property in the state, to be sold to pay an 
indebtedness to the United States independent 
of the judgments of 1841. D died in 1844, his 
whole property not being sufficient to pay the 
debts due the government. Under the decree of 
1846, various sales took place of real estate out 
of the county in which the other creditors had 
their judgments, and there was a fund in court 
arising from these sales sufficient to pay the 
judgments of the other creditors. The United 
States having made out executions on the judg- 
ments of 1841 and levied them on lands situate 
in the county where the other creditors held their 
judgments, these creditors made application to 
this court to compel the United States to go on 
lands out of that county to satisfy their judg- 
ments, or for the proceeds of the lands sold, out 
of that county. Held, that however it might be 
in the case of private individuals, the United 
States having an older lien, made perfect by a 
levy, were entitled to return it and sell the prop- 
erty to satisfy the judgments of 1841, and that 
the other creditors had no claim upon the pro- 
ceeds in court. 

[Cited in brief in U. S. v. Lewis, Case No. 
15,595.] 

10. It is a rule well recognized and under- 
stood, that where a party has a Hen for a debt 
on two funds, and another party has a lien on 
one of the funds only, a court of equity will 
oblige the party who has the double fund to re- 
sort in the first instance, for payment, to that 
fund upon which the other party has no lien. 
But this is never done when it trenches on the 
rights or operates to the prejudice of the party 
entitled to the double fund. 

11. But this rule does not affect, under the cir- 
cumstances of this case the priority of the Unit- 
ed States, neither is that priority affected by the 
suit settled in New York, that lands consisting 
of different parcels, subject to a general incum- 
brance, are, in equity, to be charged in the in- 
verse order of the alienation of the several funds. 

12. The case of Schryver v. Teller, 9 Paige, 
173,' examined and distinguished from this. 

13. It has been uniformly held in all the cases 
that the priority of the United States does not 
disturb any specific lien, nor the forfeited lien of 
a judgment, that is, it does not supersede a mort- 
gage on land, nor a judgment made perfect by 
the issue of an execution and a levy on real es- 
tate. But in the case of a general lien it is not 
so clear. 

14. The laws of the United States giving a 
priority to the government, are of general appli- 
cation in the cases therein stated, and if a debt- 



or is to be excepted out of the general rule, it de- 
volves upon the party alleging the exception to 
show it. 

In equity. 

Mr. Williams, U. S. Dist. Atty. 
Smith & Brown, for petitioners. 

DRUMMOND, District Judge.. In the year 
1835, Joseph Duncan, -whose representatives 
are the defendants in this case, became one 
of the sureties of William Linn, receiver of 
public monies at Vandalia, in this state. 
The principal having failed to comply with 
the duties imposed on him by law, the sure- 
ties became liable in the bond given to the 
United States. At the June term, 1841, of 
this court, the United States recovered three 
several judgments at law against the sure- 
ties. Duncan, among others, for the aggre- 
gate sum of $29,191 05. At the time these 
judgments were obtained, none of the sure- 
ties, except Duncan, had any available prop- 
erty, and Linn, the principal, was insolvent. 
On the 22d of December, 1843, the United 
States realized on these judgments the sum 
of $23,532 65. In January, 1844, Joseph 
Duncan died, disposing by will, of his real 
and personal estate, but making no provision 
other than the usual one for the payment of 
his debts, for the amount due the United 
States. At the time of his death, he was 
seized of a great many tracts of land lying 
in different counties of this state, and in 
Morgan county, his place of residence. The 
judgments of 1841, in this court, not cover- 
ing the defalcation of Linn, the plaintiffs in- 
stituted suit at law, to the December term 
of this court, 1844, against William Thomas, 
as administrator, etc., of Joseph Duncan, 
the executors having resigned or ceased to 
act; and at that term recovered judgment 
against the administrator, de bonis testatoris, 
for the sum of $48,151 61. In February, 
1848, the United States filed a bill in this 
court, setting forth most of the facts detailed 
above, and asking for a discovery of the title 
papers and estate of Duncan; insisting up- 
on the priority of the plaintiffs; and praying 
for an account of the money due the United 
States; of the personal estate of Duncan; 
and of the value, rents and profits of the 
real estate; and that if the personal estate 
was not sufficient, the real estate might be 
sold to pay the debt due the plaintiffs. To 
this bill, the widow, heirs, executors, devi- 
sees, etc., of Duncan were made parties. 
During the progress of the cause, the value 
of the widow's dower was agreed upon and 
amicably settled, and she relinquished. [See 
Case No. 15,002.] Answers were put in by 
the defendants, and at the June term, 1S46, 
a decree was rendered in favor of the United 
States for the sum of $49,156 15 (that being 
all that was due except what had not been 
collected under the judgments of 1841), and 
ordering the real estate of Duncan to be sold, 
and the proceeds to be paid to the United 
States, "first paying prior liens, if any." Un- 
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der this decree, various sales of real estate 
out- of Morgan county have taken place, un- 
der the direction of a commissioner, for 
which very considerable sums have been 
realized, part of which have been paid over 
to the United States, but there remains the 
sum of §4,052 subject to the order of the 
court. [See Case No. 15,005.] Personal 
property to the amount of §300 was sold 
under the judgment of 1S44. 

There were two judgments recovered 
against Duncan in his life time, in the circuit 
court of Morgan county, of this state, one 
by McConnell and others for §333 76, in No- 
vember, 1841, and the other by Matthews for 
§497 35 in March, 1842. On the 10th of No- 
vember, 1S45, Doremas, Suydam & Nixon 
filed a bill in the same court against William 
Thomas, administrator, etc. of Duncan's es- 
tate, alleging that certain personal property 
which the executors of Duncan had sold, and 
the proceeds of which, amounting to §960 60, 
it seems they had applied to the payment 
of taxes on real estate and expenses of ad- 
ministration, belonged to a firm of which one 
James M. Duncan and Joseph Duncan, in his 
life time, were partners, and that the plain- 
tiffs were creditors of that firm, and claiming 
that they (Doremas, Suydam & Nixon) should 
be re-paid the money so used by the exec- 
utors, and that they should be substituted 
in their place; insisting it was a former 
claim. James M. Duncan, also one of the 
sureties of Linn, was a party to this bill, but 
he was insolvent. The administrator in his 
answer denied the partnership, and referred 
to the claim of the United States anp their 
priority, and to the proceedings in this court, 
which he set forth at length; but the circuit 
court of Morgan county, by a decree rendered 
on the 17th November, 1847, found that tho 
partnership did exist, as stated in the bill; 
that at the death of Duncan, the goods and 
chattels referred to, and the proceeds of 
which had gone into the hands of the exec- 
utors, were liable for the partnership debts, 
wherever traced, and ordered that the plain- 
tiffs should be paid out of the estate of Dun- 
can. To Doremas & Nixon, §766 48; to Win. 
A. Ranson & Co., §194 12. The latter had 
been made parties and Suydam had died 
pending the suit. The court further ad- 
judged that inasmuch as it did not appear 
the administrator had any assets in his 
hands, he should pay the above sums out of 
assets thereafter to come into his hands, or 
which might remain in his hands after the 
settlement of his accounts as administrator. 
It is proper to add, that an objection was 
made in the answer of Thomas, because the 
United States were not made parties, but 
the court decided that it was not necessary 
to make them parties. 

It was conceded that the judgments of 1841, 
rendered in this court, were a lien on all the 
real estate of Duncan within the state; that 
the decree of June term, 1846, operated to the 
same extent, upon the real estate in the hands 
25FED.OAS. — 59 



of the heirs, devisees, executors, etc' of Dun- 
can^ aDd that the judgments of the Mor- 
gan circuit court operated only upon real es- 
tate within the county of Morgan. The judg- 
ments and decrees rendered in the circuit 
court of Morgan county, are yet in force, not 
being paid or satisfied, except some partial 
payments hereafter mentioned. The judg- 
ments at law of this court recovered in 1841, 
being only paid in part, the United States in 
1847 issued alias executions on those judg- 
ments, and the marshal levied them on lands 
lying in Morgan county of which Duncan had 
been seized, and they were sold by the plain- 
tiffs. 

Joseph Duncan, at the time of his death, 
did not possess sufficient property, including 
real and personal, to discharge the debt he 
owed the United States, the lands out of Mor- 
gan county not being of value enough to sat- 
isfy the decree of June term, 1846. And it 
does not appear that there was more than 
sufficient property in Morgan county, to meet 
the balance due on the judgments of 1S41 of 
this court. In this condition stood the case, 
when, on the 15th of June, 1847, McConnell 
et al. and Matthews filed their petition in this 
court. The petition of McConnell et al. al- 
leges that under the decree of 1846, sales of 
lands without the county of Morgan had tak- 
en place, upon which had been made §3,- 
555 20, which, it insists ought to be, as to the 
lien of their judgment, a credit on the judg- 
ments at law of the United States of June. 
1841— that there are lands out of the coun- 
ty of Morgan more than sufficient to satisfy 
those judgments, and that the "United States 
are proceeding to sell real estate in Morgan 
county. The petition calls for the interposi- 
tion of the court to arrest the sale; to mar- 
shal the securities so as to give them the 
benefit of their lien, by throwing the judg- 
ments of the United States of 1841, upon lands 
out of Morgan county and that the sum made 
§3,555 20 be applied upon those judgments. 
The petition of Matthews is, in all respects, 
similar to that* of McConnell et: al. A fi. fa. 
had issued on the judgment of McConnell, 
and §60 00 had been obtained on it. A fi. 
fa. had also issued on the judgment of Mat-* 
thews, and real estate had been levied on, 
and §393 00 made by the sale of it. The ex- 
ecutions in each case were issued within a 



2 The opinion of the profession in Illinois is so 
general in favor of the doctrine that the liens of 
judgments of the United States court is co-exten- 
sive with its jurisdiction, as stated in the text 
it was not controverted in the argument. See 
the question discussed in a report which was con- 
firmed by the circuit court of the United States, 
for the Eastern district of Pennsylvania, con- 
tained in the case of Bayard v. Lombard, 9 How. 
[50 U. S.] 530. The supreme court of the Unit- 
ed States held that the decision of the circuit 
court was final and conclusive under the cir- 
cumstances, and could not be reversed; conse- 
quently no opinion was given as to the lien of 
judgments obtained in the circuit court of the 
United States. Lombard v. Bayard [Case No. 
8,469.] 
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year after the judgments were obtained re- 
spectively. On the 23d of December, 184:7, 
Doremas & Nixon, and A. Ranson & Co., 
likewise filed a petition setting forth most 
of the facts heretofore mentioned, and al- 
leging that this court had taken full admin- 
istration of the estate of Duncan— that their 
decree of the Morgan court of November, 
1847, had been rendered useless— that there 
was no priority of payment to the United 
States, till the estate was ready to be dis- 
bursed—that taxes and costs of administra- 
tion were to be first paid— that under the cir- 
cumstances they stand as the state and in- 
dividuals, and were clothed with their rights 
—that there was more real estate to be sold, 
and their partnership fund had increased the 
amount to be disbursed in this cause — and 
asking that their decree be paid out of money 
received from the sale of real and personal 
estate, or, if that be not proper, that the com- 
missioner of this court be ordered to sell land 
enough to satisfy the sum named in their 
decree, and pay it over to them. 

Various supplemental petitions were filed 
by all the parties, from time to time, bring- 
ing before the court the proceedings that 
have since taken place in this cause, and par- 
ticularly stating that other lands, out of Mor- 
gan county had been sold, under the decree 
of June, 1S46, and the money received, and 
that the sum of $3,789 56 was made by sale 
of land in Morgan county under the judgment 
of 1841. The petition of O'Donoghue, which 
was filed on the 10th of January, 1849, states 
that he had purchased a lot of land at a sale 
made by the commissioner in this cause, 
which lot was sold as a part of the estate of 
Duncan; that he paid the commissioner for 
it, and that Duncan had no title to it, having 
before his death by deed duly recorded, con- 
veyed it to the Illinois College, and he seeks 
to have the sale by the commissioner an- 
nulled, and to have the money paid by him 
reimbursed out of the fund in court. When 
these petitions were presented, this court, 
without determining the questions sought to 
be raised by them, ordered that a sufficient 
fund should be reserved to satisfy their 
claims, which was to be paid to the petition- 
ers, provided the court should be of opinion 
upon the final disposition of the cause, that 
the parties were entitled to receive the 
amounts they sought. And there is now a 
fund of more than four thousand dollars 
awaiting the decision of the questions present- 
ed by these petitioners. 

These are the material facts: The applica- 
tions were once heard before the former judge 
of this court, but no decision was given or 
order entered. They have therefore been 
fully argued before me, and it now becomes 
my duty to announce my opinions upon the 
different questions presented. The counsel of 
the United States, not denying the allega- 
tions contained in the petitions, insists that 
the petitioners are not entitled to the relief 
they seek, nor to any relief. As the petition 



of O'Donoghue stands upon a footing entirely 
different from the others, it may be conven- 
ient to consider that first. The sale under 
which he purchased the lot was made by 
the order of this court, and it is well settled 
that in all judicial sales there is no warranty; 
but that the rule of caveat emptor applies. 
Owings v. Thompson, 3 Scam. 502. If there 
be fraud or concealment or any unfair deal- 
ing, that may be a ground for an application 
to a court of equity; otherwise the purchaser 
must look to the soundness of his title. This 
is the established rule in England and 
throughout the United States, and it should 
be peculiarly applicable here, where it is so 
easy to trace the title to real estate, the 
sources, in nearly all cases, being the public 
records of the country. It is true where a 
plaintiff in an execution purchases a tract of 
land, belonging apparently, or which he sup- 
poses to belong to the defendant, and there 
is, in fact, no title, a court will interpose 
and place the parties in their former condi- 
tion. But that is because it is a matter be- 
tween themselves; the purchase having nei- 
ther benefited nor injured any third person: 
and it has been decided, that where there 
was no fraud and a stranger to the execution 
purchased a piece of land as the property of 
the defendant, where he had no title, a court 
of equity would compel the judgment debtor 
to refund the amount to the purchaser, on 
the ground that his purchase had paid the 
debt. But no case has been shown in which, 
under such circumstances, the purchaser 
could call upon the plaintiff in the execution 
to refund the amount. Indeed the case just 
mentioned is conclusive that he could not, 
for it is because the sale must so far stand 
as to enable the plaintiff to retain the mon- 
ey .paid, that the defendant is liable. It 
could make no difference, that the money, 
instead of being in the hands of the party, 
was held by the officer or paid into court. 
In either case, it would seem, the right of 
the party to the fruits of his judgment could 
not be contested. 

But conceding that this last position may 
be questionable, still after the money has ac- 
tually been paid to the party, it is beyond 
the reach of the purchaser. Here the money 
paid by the petitioner has been received by 
the plaintiff, and he seeks to make another 
fund, now in court, arising from the sale of 
other property belonging to the estate of Dun- 
can, liable to the claim. 

On the part of the petitioner the court was 
referred to Lansing v. Quackenbush, 5 Cow. 
38, a case where the defendant had repre- 
sented he was the owner of lots, which the 
party purchased, and it turned out he was 
not. On application to the court, they said 
there was a remedy but that it was in equity. 
Here was a false statement, and if the plain- 
tiff were not a party to it, the remedy would 
be against the defendant. Adams v. Smith, 
Id. 280, was also referred to. In this case 
the sheriff had sold personal property which 
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did not belong to the defendant, and the real 
owner sued the sheriff and plaintiff jointly 
and recovered. The court allowed the amount 
made on the sale and indorsed on the execu- 
tion, to he stricken out and an execution to 
issue for the amount of the original judg- 
ment In this case it was personal property, 
and the owner resorted to the remedy which 
the law gave him, the property remaining 
with the purchaser. Both cases are very 
shortly reported and clearly distinguishable 
from the present But the supreme court of 
Illinois have held, under somewhat similar 
circumstances, there was no remedy against 
the plaintiff in the execution. A party pur- 
chased some property under an execution. A 
stranger sued for and recovered the property 
from the purchaser. The latter then brought 
suit against the plaintiff in the execution to 
recover back the purchase money. The court 
decided that the plaintiff was not liable. Eng- 
land v. Clark, 4 Scam. 486. These were all 
cases of personal property, but in a sale of 
real estate under execution, no action is 
brought, because if the property of A is sold 
on an execution against B the title to the 
property is unchanged, and A ordinarily suf- 
fers no wrong. In a very recent case, how- 
ever,— Dunn v. Frazier, 8 Blackf. 432,— this 
question was directly decided. That was a 
much stronger case than this. A judgment 
had been obtained and an execution was is- 
sued and returned nulla bona, and afterward 
the judgment creditor filed a petition alleging 
that the judgment debtor was the owner of 
certain real estate in fee simple. On the ap- 
plication of the petitioner the court ordered 
the real estate to be sold on execution. It 
was sold accordingly, and Frazier became the 
purchaser. One of the administrators of the 
judgment debtor was present at the sale, 
and solicited Frazier to buy, assuring him 
that the title was good. Various proceedings 
took place, during which Dunn, the judgment 
creditor, transferred the judgment to one 
Adams, and Frazier refused to pay the pur- 
chase money. Another execution was issued 
which was enjoined. Finally Frazier paid 
part of the money to Adams and the remain- 
der into court, (to the clerk). The judgment 
debtor had no title to the property. These 
facts being made to appear to the court be- 
low, by bill in chancery, it ordered the money 
to be paid back to Frazier, but the supreme 
court of Indiana reversed the decree, on the 
distinct ground that a purchaser who buys 
land and pays the money, the judgment cred- 
itor receiving it, can not recover it back from 
the creditor, either at law or in equity, mere- 
ly because the judgment debtor had no title 
to the land. The proper course in such a 
case was to proceed against the judgment 
debtor or his estate by bill in equity. And 
even in relation to the money in court, it de- 
pended altogether upon the factwhether there 
was anything due on the judgment, or it was 
an overplus, in which last count it might be 
paid over to the purchaser. And see Warner 



: v. Helm, 1 Gilman, 220. It will be seen, 
therefore, from these principles and authori- 
ties, the petitioner, while he has no claim up- 
on the fund now in court, has a remedy 
against the estate of Duncan. That it may 
be unavailing is his misfortune. If the peti- 
tioner obtain the money he has paid, it must 
be by the voluntary act of the plaintiff, and 
not by the order of this court. 

Let us now proceed to consider the petition 
of Doremas & Nixon, and A. Hanson & Co. 
They insist that, inasmuch as there was a 
partnership between James M. and Joseph 
Duncan, and the executors of Joseph Dun- 
can had used the partnership goods to pay 
the taxes on his real estate, and the expenses 
of administration, they, as creditors of the 
partnership, have a right to be repaid out 
of the fund in court. There can be no doubt 
that the partnership effects are primarily 
liable for the partnership debts, and that 
those effects ought not to be appropriated to 
the payment of the separate liabilities of one 
of the partners. And if the executors know- 
ingly diverted them in . the manner charged 
in the bill filed in the circuit court of the 
state, they acted illegally. But conceding 
this, it does not follow that the partnership 
creditors thereby obtained a lien upon the 
separate property of Duncan. No authority 
has been referred to which shows that if one 
partner withdraws funds from the partner- 
ship, and pays the taxes on his private es- 
tate, the creditors of the firm thereby acquire 
a lien on the land, unless, indeed, the decree 
on which the application now under consid- 
eration is founded may be so regarded. All 
that can be said is, that the estate of the 
partner becomes liable to the creditor of the 
firm. The estate of the partner is still his 
own private property, and, in case of his 
death, passes to his heirs or devisees, sub- 
ject, if he has used the partnership funds for 
the purpose mentioned, to that debt as to 
others. Story, Partn. §§ 97, 326, 358-361. 
Neither would the use of the partnership 
funds by the executors, in the expenses of 
administration, create any lien upon the es- 
tate. It would still be a debt due from the 
estate. And, if the creditor of the firm were 
placed in the condition of those individuals 
to whom those expenses had been paid, it is 
doubtful whether that circumstance, for rea- 
sons presently.to be given, would affect the 
question. 

It has been decided that the priority of the 
United States does not reach the property 
of a partner in partnership effects, so as to 
pay the separate debt of one of the partners 
(he being the debtor of the United States) 
when the partnership property is not suf- 
ficient to pay the debts of the firm. U. S. 
v. Hack, 8 Pet [33 U. S.] 271. But that pro- 
ceeds upon the presumption that they are 
partnership effects. It is plain, if they had 
ceased to be such, and had become the sep- 
arate property of the one indebted to the 
United States, the doctrine would be differ- 
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ent. The true test would seem to be wheth- 
er the property belonged to the firm or the 
individual. Now it is to be remarked that 
these petitioners did not ask the court of 
Morgan county to do more than to declare 
the partnership, and to decree the payment 
of the partnership debt out of assets which 
were at that time, or thereafter to be, in the 
hands of the administrator. They claimed, 
at most, not a lien on the estate, but a pri- 
ority of payment out of the estate. And the 
court, though it expresses the opinion that 
the funds of the partnership effects were 
liable to the debts of the petitioners where 
ever they could be traced, decides they were 
to be paid out of the estate of the testator. 
Accordingly, in whatever light we may re- 
gard this decree of the circuit court of Mor- 
gan county, it is clear it intended that pay- 
ment of the debts was to be made out of 
Duncan's estate, when there should be suf- 
ficient assets for that purpose in the hands 
of the administrator. The court does not 
even decree that the petitioners shall be first 
paid, but there is an alternative that they 
may be paid, when the administrator, upon 
the settlement of his accounts as such, shall 
have money then remaining in his hands. 
The decree did not create any lien, specific 
or general, upon any fund, nor upon the real 
estate of the testator, as it probably could 
not; and it does not vary essentially from 
the usual judgment against an administrator 
for the debt of a deceased party. Though 
an objection was taken to the proceedings in 
Morgan county, because the United States 
were not made parties, it is said that the 
decree is binding on them in this court in 
this application, on the part of the petition- 
ers. Let us now examine this position, and 
endeavor to ascertain whether this is so. 

At the time of Joseph Duncan's death, his 
indebtedness to the United- States, except the 
balance due on the judgments at law of this 
court, of 1841, did not constitute a lien upon 
his real or personal estate. The plaintiffs 
had only a right to a priority of payment. 
And it may be admitted, for the purpose of 
this argument, that their priority did not ex- 
tend, in point of law, so as to operate upon 
the real estate of which Duncan died seized, 
in the hands of heirs or devisees. But at 
the time the petitioners filed their bill in 
"the circuit court of Morgan county, there was 
a judgment of this court against William 
Thomas, as the administrator with the will 
annexed, etc., of Duncan, and at the time 
the final decree was rendered in the circuit 
court of Morgan county, there was and had 
been for more than a year, a decree standing 
in this court, which took effect upon all the 
real estate of Duncan within the state, and 
directed it all to be sold for the payment of 
the debts of the United States, first paying 
prior liens. When this decree was rendered 
in June, 1846, the claims of the petitioners 
were certainly not a prior lien binding the 
estate. If, then, we give effect to the decree 



in the state court, we are not the less bound 
to give full effect to the judgments and decree 
in this court; and we will now proceed to 
show that it must be considered subject to 
those of this court; that under the law and 
by virtue of the proceedings here, the decree 
of the circuit court of Morgan county could 
not become operative until the claims in this 
court were satisfied. The petitioners have 
not sought to enforce their decree in the 
state court; indeed, so long as there is noth- 
ing in the hands of the administrator, It 
would not, by its terms, be enforced. They 
come into this court and request its action 
on their claims. 

By the 5th section of the act of 3d March, 
1797, it is provided, that where any revenue 
officer, or other person, hereafter becoming in- 
debted to the United States, by bond or other- 
wise, shall become insolvent, or where the 
estate of any deceased debtor, in the hands of 
executors or administrators, shall be insuffi- 
cient to pay all the debts due from the de- 
ceased, the debt due to the United States shall 
be first satisfied. 1 Stat. 515. This applies 
to two classes of debtors. Those who are in- 
solvent, and those, whose estates, in the hands 
of executors or administrators, are not suffi- 
cient to discharge all the debts due from the 
estate. It was intended to reach the prop- 
erty of the debtor, whether living or dead. 
It has been decided that this section is ap- 
plicable to all debtors of the United States, 
Joseph Duncan's estate was the estate of a 
deceased debtor of the United States, and 
when it comes within the other requisition oC 
the act, that is, whenever it came into the 
hands of executors or administrators, then the 
operation of the law was complete. The doc- 
trine of the supreme court of the United 
States, as founded on this law and a similar 
one (Act March 2, 1799, § 65 [1 Stat. 676]), as 
it respects this point is, that the party, wheth- 
er assignee, executor or administrator, into 
whose hands the estate of the two classes of 
debtors mentioned, passes, becomes a trustee 
for the United States, and from the fund in 
his hands, they must first be paid. Beaston 
v. Farmers' Bank of Delaware, 12 Pet. [37 
U. S.] 102; Brent v. Bank of Washington, lt> 
Pet. [35 U. S.] 596. If it be admitted that 
the priority of the United States did not ex- 
tend to the real estate of Duncan, in the hands 
of heirs or devisees, asalready stated, becauseit 
does not attach as against them, still when 
the real estate or the proceeds thereof passed 
to, or vested by law in, the hands of the exec- 
utors or administrators, the priority did at- 
tach. U. S. v. Crookshank, 1 Edw. Ch. 233. 
Consequently, whenever the proceeds of any 
real estate, or any personal estate came into 
the hands of Thomas, as the administrator, he, 
having notice of the debt due the government, 
became a trustee for the United States, and 
was obliged to pay them first, independent of 
the judgment of December term, 1844, and the 

decree of June term, 1846, of this court. 

These merely determined the amount of the 
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debt, but in no degree changed his duty in the 
premises. 

It is to be observed that this law of con- 
gress supersedes all state laws upon the- sub- 
ject of the distribution of those estates that 
come within its provisions. The language of 
the supreme court of the United States, ia 
Thilluson v. Smith, 2 Wheat. [15 U. S.] 396, 
is, that there is no exception made by the law 
in favor of a particular class of creditors. 
And the same court, in Connel v. Atlantic Ins. 
Co., 1 Pet. [26 U. S.] 444, say, that the prior- 
ity of the United States does not yield to any 
class of creditors, however high may be the 
dignity of their debts. It follows, then, if 
these principles are correct, that the claims of 
the petitioners cannot bind any funds in the 
hands of the administrator, nor any lands sold 
under the judgments or the decree in chan- 
cery of this court, nor the proceeds of the 
same, notwithstanding the decree of the cir- 
cuit court of Morgan county; for whatever 
may be the effect of this last decree, it can not 
operate, under the circumstances, so as to im- 
pair the rights of the United States. Field v. 
U. S., 9 Pet. [34 U. S.] 182. 

The remaining question is as to the effect of 
the judgments at law of the circuit court of 
Morgan county. As the rights of the peti- 
tioners, whose claims we are now to consider, 
depend upon the same principle, we will ex- 
amine them together. This, then, was the 
posiLion of the parties. The United States 
had judgments binding all the lands of Dun- 
can throughout the state, prior, in point of 
time, to the judgment of McConnell and oth- 
ers, and that of Matthews, which last two 
judgments were binding only on lands in Mor- 
gan county; and the United States had a de- 
cree subsequent and subordinate to both, but 
which, in extent, had the advantage of operat- 
ing, like the judgments of June, 1841, through- 
out the state. The petitioners insist they have 
a right to throw the judgments of 1841 upon 
lands without the county of Morgan. They 
assert that at the time their judgments be- 
came liens upon the real estate in Morgan 
county,, the United States, having also judg- 
ments which were liens upon that land, and 
which were, besides, liens upon lands out ot 
Morgan county, are compelled to go upon 
these last mentioned lands upon the principle, 
well recognized and understood, that where a 
party has a lien for a debt on two funds, and 
another party has a lien on one of the funds 
only, a court of equity will oblige the party 
who has the double fund, to resort, in the first 
instance, for payment to that fund, upon 
which the other party has no lien. And it is 
contended that the circumstance of the Unit- 
ed States procuring a decree binding the lands 
out of Morgan county, before the application 
is made here, can make no difference. An- 
other principle is also involved, which may be 
considered settled law in New York at least, 
that where there is a general incumbrance up- 
on distinct parcels of land, and the owner 
aliens them at different times to different per- 



sons, the parcel last sold is to be first charged 
to its full value to pay the general incum- 
brance, and so on backwards. The argument 
is this: If Duncan had mortgaged all his 
lands in the state to the United States, for the 
payment of thirty thousand dollars, and then 
had mortgaged his lands in Morgan county to 
these petitioners for the amount of their judg- 
ments, and afterward all his lands out of Mor- 
gan county to the United States for forty-nine 
thousand dollars, these lands out of Morgan 
county, being the last aliened, are, according 
to the doctrine above mentioned, to be first 
charged with the payment of the sum first 
named. And it can make no difference, it is 
said, if, instead of mortgaging the lands out 
of Morgan county, he had mortgaged all of his 
lands in the state over again; because, it will 
be seen, in order to adapt it to this case, we 
must include all the land, the decree of 1846 
of this court binding the lands in Morgan 
county as well as elsewhere. It is urged that 
these being judgments, the principle is the 
same. This is stating the proposition fully, 
and carrying the analogy to as great an extent 
in favor of the petitioners as was contended 
for by their counsel in the argument. 

The doctrine that where a man owns differ- 
ent parcels of land, and transfers some of 
them, himself also retaining some, all the par- 
cels being subject, before the transfer, to a 
general incumbrance made by him, the part 
which he still retains shall be applied to the 
payment or discharge of that general incum- 
brance, rather than that which he has trans- 
ferred, is founded on the plainest principles of 
equity. It would be manifestly unjust that 
those persons to whom he had made transfers 
should be compelled to pay off the incum- 
brance, when he held land which would sat- 
isfy it Accordingly, it has been held, under 
such circumstances, that the property trans- 
ferred is only liable, in the event of the part 
remaining in the owner not being sufficient to 
discharge the incumbrance. On the other 
hand, the doctrine already mentioned as set- 
tled in New York, that land consisting of dif- 
ferent parcels, subject to a general incum- 
brance, is in equity to be charged in the in- 
verse order of the alienation of the several 
parcels, has been sometimes questioned, and 
Judge Story thinks it is not maintainable up- 
on principle, and inclines to the opinion that 
there should be contribution, in such eases, ac- 
cording to the relative value of the estates. 
Story, Eq. Jur. §§ 634a, 1233a. The New York 
doctrine was pressed very far in the case ot 
Schryver v. Teller, 9 Paige, 173, and as that 
was cited in the argument by the counsel of 
the petitioners, and considered conclusively 
settling the principles which should govern 
this case, it may not be improper to give it a 
particular examination. In that case, the 
owner of two parcels of land— one at Coxsac- 
kie, the other at Kedhook— having encumbered 
both by judgments, and each by mortgages, 
on the 28th of May, 1840, mortgaged the 
Coxsackie property, and on the 7th of July 
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following mortgaged it again to another per- 
son. On the, 9th of June, of the same year, 
he mortgaged the Redhook property, and 
again on the 12th of the same month, this last 
being given to the same persons that held the 
mortgage of the 7th of July on the Coxsackie 
property. On the 3d of June, 1840, a judg- 
ment was docketed, which was a lien on both. 
The parties who held the mortgage of the 7th 
of July on the Coxsackie property, and those 
who held the mortgage of the 9th of June on 
the Redhook property, at different times and 
in different courts, filed bills for foreclosure, 
and at different dates obtained the usual de- 
crees for sale of the property, the master hav- 
ing reported as to the priority of the several 
liens. On the 2d of March, 1841, the Redhook 
property was sold for an amount sufficient to 
satisfy all the liens on it prior in point of 
time to the mortgage of the 28th of May, 1840, 
on the Coxsackie property. On the 23d of 
March, 1841, this last property was sold for an 
amount not sufficient to pay the costs of fore- 
closure and the mortgage of 28th of May, if 
the previous judgments, as well as the prior 
specific Hens on that property were paid out of 
such sale. Under these circumstances the 
holder of the mortgage of the 28th of May, 
made application to the court for a modifica- 
tion of the original decree, so as to throw the 
judgments on the surplus proceeds of the Red- 
hook property, after satisfying all liens thereon 
prior to his mortgage. The court allowed the 
application on the ground that as the Redhook 
property was more than sufficient to pay 
all liens on it prior to the date of the appli- 
cant's mortgage, in case the judgment cred- 
itors, who held liens at that time, sought to 
enforce them on the Redhook property, if the 
applicant paid them, he would have a right 
in equity to insist on an assignment of them, 
so that he might have a repayment out of 
the surplus funds, in preference to those 
who had liens on that property accruing aft- 
er the date of his mortgage. For instance, 
the judgment creditors had liens on both 
properties, when his mortgage was taken on 
one. (Coxsackie.) If, in enforcing these 
liens it would prejudice his mortgage, he 
would have a right in equity to compel them 
to go upon the Redhook property, because 
certainly, he could be in no better position 
by taking an assignment of the judgments 
than those who held them. Let us suppose 
the case put had actually happened— that 
the applicant had purchased the judgments; 
then he would be the holder of judgments 
binding on both properties and of a mort- 
gage on one. The doctrine of the court is 
that in this condition, he could go upon the 
Redhook property to satisfy his judgments 
in preference to one who had a lien on that 
property accruing after his mortgage. The 
court illustrated it by saying; if there had 
been a mortgage on both properties, and it 
had been foreclosed, the decree would re- 
quire the property to be sold separately, and 
the proceeds so to be marshalled as to pay 



general liens on the whole, out of that part 
of the fund arising from the sale of the Red- 
hook property, thus far giving the applicant 
the benefit of his priority on the Coxsackie 
property over a subsequent incumbrancer of 
the Redhook property. 

In the case just cited there was a general 
incumbrance binding both parcels, also spe- 
cific incumbrances binding each, and a trans- 
fer made of one and then the other; and it 
seems to proceed upon the principle, that in- 
asmuch, as at the time when the transfer 
was made of one of the parcels, the party 
would have the right to compel the general 
incumbrancer to go upon the parcel not af- 
fected by the transfer, no subsequent act of 
the owner in relation to that other parcel 
could change his rights. Whether it would 
make any difference if the general incum- 
brance and the transfer of the second parcel 
were held by the same person, does not ap- 
pear; but it is certain, he would, in one 
sense, come within the qualification of lim- 
itation of the rule laid down by Judge Story. 
He says that though the rule— that is if a 
creditor has two funds he shall take his sat- 
isfaction out of that fund upon which an- 
other creditor has no lien— is so general, it 
is never applied, except where it can be done 
without justice to the person who has the 
double fund as well as the debtor. It is 
never done when it trenches upon the rights 
or operates to the prejudice of the party en- 
titled to the double fund. Story, Eq. Jur. 
§§ 558-560, 633. The object is to satisfy 
both creditors. It is apparent, however, 
whenever the double fund is insufiicient to 
pay all the claims against it, and the same 
person has the right to proceed against both, 
and against one alone, it does affect the 
right of the party entitled to the double 
fund. For example, in this case, the Unit- 
ed States have a general lien upon different 
parcels of land; creditors— the petitioners- 
have also a general lien upon some of the par- 
cels; and the United States have a lien which 
may well be considered specific upon all the 
parcels. Now it is plain if the creditors 
turn the general lien of the United States 
over to the lands not bound by the lien of 
the creditors, under the facts of this case, it 
diminishes by so much the fund which is to 
satisfy the decree of 1846. In other words, 
whatever is paid to the petitioners is an ab- 
solute loss to the plaintiff. Notwithstanding 
such would be the effect, in this case, upon 
the party entitled to the double fund, it may 
be questionable whether the circumstance of 
taking a subsequent lien, could or ought to 
place them in a better position; certainly not 
if the true reason be given for the rule in the 
case in Paige. To apply the argument of 
that case to this;— if these petitioners had 
paid off the balance due on the judgments of 
the plaintiffs of 1841, they would have the 
right in equity to insist upon an assignment 
thereof. The case of Schryver v. Teller, 9 
Paige, 173, if he admit it was rightly ruled, 
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must be regarded as deciding that a general 
lien will be thrown upon a particular parcel 
of land so as to give a party having a mort- 
gage the benefit of his priority over subse- 
quent incumbrances either of the whole or 
a part; that is where the question is de- 
pendant upon priority of time alone. But 
it does not follow that this would be the rule 
where there is a priority of right— that is in 
a case where the parties as such, do not 
stand upon an equality of right. 

Let us, therefore, examine how far the 
character of the parties in this case, affects 
the question. The plaintiffs constitute the 
sovereign power of the country, and, accord- 
ing to the jurisprudence of most states, un- 
der certain circumstances are entitled as a 
creditor to peculiar privileges. It was so 
under the Roman law; is so under the 
law of England, and under our own. We 
must bear in mind that the statutes giving 
the government a priority are presumed to 
have for their object the public good, and are, 
therefore, to be liberally construed. U. S. v. 
State Bank of North Carolina, 6 Pet [31 
U. S.] 29; Beaston v. Farmers' Bank of Del- 
aware, 12 Pet. [37 U. S.] 134. The applica- 
tion was presented in this case, after a levy 
had been issued by the United States, upon 
lands in Morgan county, under executions is- 
sued on the judgments of 1841. The lands 
were sold and the money appropriated upon 
those judgments, subsequent to the filing of 
the original petitions, as appears by the 
supplemental petitions. This court did not 
interfere with the proceedings under the exe- 
cutions, but suffered them to continue, and 
directed that there should be reserved a 
sufficient fund to meet the claim of the peti- 
tioners, from what might be made by the 
sale of lands in this case. The rights of the 
petitioners ought, perhaps, for that reason, 
to be considered the same as if the money 
arising from the sale of the Morgan lands, 
had been paid into court, subject to its order 
herein. And, apparently, «it should be gov- 
erned by the same principles, as if the peti- 
tioners, instead of pursuing the course they 
have, had applied to a court of equity to re- 
strain the proceedings on the executions— 
waiving for the purpose of the supposed case 
all objections on account of sovereignty— 
and the United States had come and given, 
in answer, the decree of 1846, the indebted- 
ness of Duncan's estate; in fine stating all 
the facts and claiming a priority of payments 
under the law. 

It would seem upon principles as well as 
by the authority of adjudged cases— if we 
throw out of view the decree of 1846 and the 
question of sovereignty— there could be no 
doubt of the right of the judgment cred- 
itors to compel the plaintiffs to look to lands 
out of Morgan county, not bound by their 
lien, for the satisfaction of the balance due 
the United States upon the judgments of 
1841, for in that case there would be prop- 



erty sufficient to pay both. It is true, tech- 
nically speaking, the petitioners, if they "paid 
the judgments of 1S41, could not compel the 
plaintiffs to assign those judgments to them, 
because they could not directly reach the 
United States. Hill v. U. S., 9 How. [50 U. 
S.] 3S6. But if this difficulty were avoided, 
the question is whether the decree of 1846, 
which operated specifically upon lands not 
affected by the judgments of the petitioners, 
changes the principle. It must be conceded 
the question is not free from embarrassment 
in consequence of the difficulty of extracting 
from the various cases which have been de- 
cided, the true rule of interpretation of the 
acts of congress, laid down by the supreme 
court. The petitioners had taken out exe- 
cutions on their judgments within a year 
after they were rendered; on one some real 
estate— not in question here— had been sold, 
on the other a small payment had been made, 
as to the balances due on them respectively, 
the judgments became general liens. It has 
been uniformly held in all the cases that the 
priority of the United States does not dis- 
turb any specific lien, nor the perfected lien 
of a judgment, that is it does not supercede 
a mortgage on land, nor a judgment made 
perfect by the issue of an execution and a levy 
on land. Thelluson v. Smith, 2 Wheat. [15 
U. S.] 396; Cunard v. Atlantic Ins. Co.. 1 
Pet. [26 U. S.] 386. But in the case of a 
general lien it is not so clear. 

The case of Thelluson v. Smith, if it is not 
considered, as in some respects, overruled by 
the case of Cunard v. Atlantic Ins. Co., cer- 
tainly establishes the doctrine that the pri- 
ority of the United States does not yield to 
a judgment which is a general lien upon 
real estate. The facts were, that Thelluson 
and others* received a judgment against 
Crammel. which it was admitted by the 
court, was a lien upon his lands on the 30th 
of May, 1805. Afterwards he made an as- 
signment of all his estate, being insolvent, 
and in debt to the United States so as to 
bring him within the operation of the acts of 
congress; The United States subsequently 
brought suit against him, had judgment, sued 
out execution, levied ua and sold an estate 
called Sedgely, admitted to be bound by the 
judgment of May 20th, 1805. The marshal 
having received the proceeds, Thelluson and 
others brought suit against him. They had 
not issued execution nor levied on the estate 
by virtue of their judgment. One of the 
questions made in the case was, whether the 
United States were entitled to be paid in 
preference to the judgment creditor? This 
the supreme court decided in the affirmative, 
concluding by saying, "a judgment gives the 
judgment creditor a lien on the debtor's 
lands, and a preference over all subsequent 
judgment creditors. But the act of congress 
defeats this preference." This was under the 
act of 1799, but we have already seen that in 
this respect it is like the act of 179T. This 
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case was particularly examined and reviewed 
in Cunard v. Atlantic Ins. Go. It is there 
said that Thelluson v. Smith was a case 
where a judgment creditor sought to recover 
the proceeds of a sale of land made under 
an adverse execution, on the ground that he 
had a general lien by judgment on the land; 
and in such circumstances the action was not 
maintained. The real ground of the deci- 
sion, the eourt says, was that the judgment 
creditors had never made his lien specific; 
that he had no title to the proceeds in his 
property; and if they were to be deemed 
general funds of the debtor, the priority of 
the United States attached; that a mere lien 
on land did not convey the legal title to the 
proceeds of a sale made under an adverse 
execution; the case did not establish the 
principle that a specific lien could be dis- 
placed by the priority of the United States, 
because that priority was not of itself equiv- 
alent to a lien. Judge Johnson, in his re- 
ported opinion, says, that he never acknowl- 
edged the authority of the case of Thelluson 
v. Smith on the poini supposed to be decid- 
ed by it, the precedence of the right of the 
United States as to a previous judgment in 
the case of a general assignment, and that 
he concurred in it only Decause of the want 
of privity between the parties. He thought 
the sale of the Sedgely estate under the exe- 
cution was a nullity, because the assignment 
of Crummond divested all his interest, so as 
to place it beyond the reach of the execu- 
tion issued on the judgment of the United 
States. Suppose, however, the assignees in 
whom the estate had vested, admitting it 
had vested, had sold it, notwithstanding the 
lien, then, according to my understanding of 
the case of Thelluson v. Smith, also as cor- 
rected and explained in Cunard "v. Atlantic 
Ins. Co., the proceeds of the sale, in the 
hands of the assignees, would have been sub- 
ject to the priority of the United States. As 
in this case, if the lands in Morgan county 
had been sold by the executors or adminis- 
trator, under the authority of the will or the 
law, the proceeds would have been liable, not 
to the judgment creditors (the petitioners), 
but to the United States; it being under- 
stood in all such cases that the executor or 
administrator in whose hands were the pro- 
ceeds, had notice of the debt due the gov- 
ernment In Cunard v. Atlantic Ins. Co. the 
court are careful to say the priority of the 
United States does not affect any specific 
lien; but in the case of Brant v. Bank of 
Washington, 10 Pet. [35 U. S.] 596, the court 
state that it has never been decided that the 
priority of the United States affects any lien, 
general or specific, existing when the event 
happened which gave them the priority. 

Suppose, then, the case of Thelluson v. 
Smith may be considered as shaken, and, in- 
deed, overruled, about which some doubt 
may be entertained, so rar as it gives a pref- 
erence to the United States over the general 



lien of a judgment creditor, it would follow 
that the judgments of these petitioners would 
not be affected by the mere force of the stat- 
ute of 1797; and, po&sibly, we might go fur- 
ther, and say they would not be affected by 
any mere judgment or decree in favor of the 
United States, or the indebtedness of Dun- 
can's estate, rendered after the date of the 
judgments of the petitioners- But this court 
is asked to go some further; to say that the 
United States shall forego their lien of 1841, 
superior to that of the petitioners, as to the 
lands in Morgan county, and sell a part of 
the lands bound by their decree of 1846, out 
of that county, so that the petitioners may 
be paid in preference to the plaintiffs. This, 
it seems to me, can not be done. The Unit- 
ed States are entitled to all their legal rights; 
and, in the case supposed, of an application 
to a court of equity, to say to the judgment 
creditors: We will enforce our hen of older 
date than yours, male specific by a levy be- 
fore you applied to the court; we will re- 
tain our lien under the decree of 1846 upon 
the lands out of Morgan county; we are not 
to be regarded as ordinary individual cred- 
itors of the estate; your rights must yield to 
ours. The same answer to the application of 
the petitioners must be given in this court. 
If they have a lien, so have the United 
States; and to decide that, under the circum- 
stances of this case, the latter could not en- 
force their judgments of 1841, would be to 
say, in effect, they had ho priority of pay- 
ment at all, but they must stand upon an 
equal footing with the other creditors; to 
prevent which was the very object of that 
portion of the statutes of 1797 and 1799, al- 
ready referred to. 

We have been told their lien can not be 
displaced by that which is not a lien, the 
priority of the plaintiffs. It is not. There 
is not only a priority, but that priority has 
been perfected into specific liens. If it be 
said that, discarding the decree of 1846, the 
United States might be regarded as individ- 
uals and thrown on the lands out of Mor- 
gan county for the satisfaction of their judg- 
ments of 1841, and they ought, consequently, 
to be treated in the same manner, notwith- 
standing that decree; if the first could be 
done, the other would not necessarily follow, 
and the reason is, in the former case, the 
United States would be paid, in the latter 
not; and the law is imperative they shall be 
first paid when the estate of any deceased 
debtor, in the hands of executors or admin- 
istrators, is insufficient to pay all the debts 
due from the deceased. And certainly the 
lands of the deceased debtor, when these pe- 
titioners made their application to this court, 
were as strongly bound by the claim of the 
United States, as the proceeds of them could 
have been in the hands of executors or ad- 
ministrators. The laws of the United States 
giving a priority to the government are of 
general application, in the cases therein stat- 
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ed, and if a debtor is to be excepted out of 
the general rule, it devolves upon the party- 
alleging the exception, to show it. I think 
these petitioners have not satisfactorily es- 
tablished their right to be withdrawn from 
the ordinary predicament of creditors, when 
they come in competition with the claims of 
the government In all such cases, it is man- 
ifest congress intended to give priority of 
payment to the United States over all other 
creditors. Beaston v. Farmers' Bank of Del- 
aware, 12 Pet. [3T U. S.] 134. 

Admitting that the question is not free 
from difficulty, yet I have not been able to 
come at any other conclusion than that which 
is here announced. It is sometimes a hard 
rule, undoubtedly, upon individual creditors 
and upon families, that a man's whole es- 
tate should be swept awa;, tc pay a debt due 
to the government, but courts of justice can 
only expound and ajjply the law, and if upon 
a fair and Impartial examination of the sub- 
ject they can ascertain its intent and mean- 
ing, their duty is simply to administer it, as 
it becomes applicable, in the various rela- 
tions of life, to the rights and interests of 
the parties before them. 



Case iNTo. 15,004. 

UNITED STATES v. DUNCAN. 

[2 Pittsb. Rep. 328; 4 West.. Law Month. 425; 
10 Pittsb. Leg. J. 41.] 

District Court, W. D. Pennsylvania. 1863. 

Bail, — Forfeiture of Recognizance — Relief 
from— Surety. 

1. Act of congress of 28th February, 1838 [5 
Stat. 321], authorizing the courts of the United 
States to relieve bail in certain cases, construed. 

2. The courts in England had such power, in- 
dependent of acts of parliament conferring it, 
which were held by the judges to be simply in 
affirmance of the common law. 

3. The reasoning of Chief Justice Marshall, 
in U. S. v. Feely [Case No. 15,082], although 
delivered many years before the passage of the 
act of congress, sustains the power of the court 
to grant relief, as well after as before judgment. 

4. A recognizance is a matter of record, and 
when forfeited, it is in the nature of a judg- 
ment of record, and when judgment is given the 
whole is to be taken as one record. 

5. In the courts of the United States, the re- 
cognizance is estreated and sued in the same 
forum, and the court having power over the pro- 
ceedings 'from the beginning may grant relief, 
even after judgment and execution in the hands 
of the marshal. 

Scire facias sur recognisance. Rule to set 
aside judgment and spare the recognisance 
as to Duncan. 

McCANDLESS, District Judge. A true 
bill was found at the May sessions, 1861, 
against Joseph Shoemaker, for making and 
passing counterfeit coin, in the resemblance 
and similitude of the coin coined by the mint 
of the United States. On the 5th day of Au- 



gust, 1861, the defendant, Robert Duncan, 
and Alexander McGregor, entered into re- 
cognisance for the appearance of Shoemaker 
at the following October sessions. He fail- 
ed to appear, and the recognisance was for- 
feited. On the 26th of October, a sci. fa. 
was sued out, and served on Duncan the same 
day. No appearance or plea being entered, 
judgment nil dicit was entered, and the sum 
liquidated by the clerk at $3,000. 

Duncan took out a bail piece, and dispatch- 
ed a deputy marshal to the camp at Indian- 
apolis, where it was alleged Shoemaker was 
engaged in the public service. As the mili- 
tary there was more potent than the civil 
power, the deputy failed to arrest him; but 
at a subsequent period, and after the date of 
the judgment, he was captured in this city 
and committed to prison by his bail, where 
he now remains in the custody of the United 
States marshal. An application is now made 
to relieve Duncan, one of the bail, under the 
authority delegated to the court, by the act 
of congress of 28th * February, 1839, § 6 [5 
Stat. 321]. Brightly, 283. This act provides, 
that "whenever it shall appear to the court, 
that there has be<*n no wilful default of the 
parties, and that a trial can notwithstanding 
be had in the cause, and that public justice 
does not otherwise require the same penalty 
to be exacted or enforced," the court shall 
have authority in their discretion to remit 
the whole or a part of the penalty. If the 
wilful default here mentioned, was applica- 
ble to the act of the prisoner alone, the law 
would fail to extend relief to meritorious 
sureties, who, trusting in the integrity of the 
principal, were found in default, without any 
act or connivance on their part. The true 
construction of the act would seem to be, 
that where there is no collusion with the prin- 
cipal, no aid extended him to escape, or no 
effort made to defeat the ends of public jus- 
tice, the cou-t shall have power, in their 
discretion, to relieve the surety from the pen- 
alty of the recognisance. Here it appears 
that Duncan, instead of conniving at the ab- 
sence of the principal, made every effort to 
arrest him, and finally succeeding in placing 
him in the custody of the United States offi- 
cers. "A trial can be had" in his case; aud, 
although it is alleged on the part of the gov- 
ernment, that owing to the absence of ma- 
terial witnesses, it may not be a successful 
one for the prosecution, yet the bail does 
comply with the spirit of his undertaking, in 
placing the prisoner at the bar for trial. The 
absence of the witnesses on the part of the 
government is no default of his, but is one 
of the casualties to which all suits in courts 
of justice are subject. It is one of the 
chances which enure to the benefit of crim- 
inals, and one of the misfortunes incident 
to all public trials. 

In the examination of this case, the court 
has entertained some doubt as to its power 
to extend this relief after judgment, after it 
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has become a debt of record against the de- 
fendant, and in favor of the United States. 
This power was exercised by the common 
law courts in England, and statutes were 
passed extending it, but they were all held 
to have been simply in affirmance of the com- 
mon law. In 18 Vin. Abr. tit. "Recogni- 
sance," letter D, 167, 168, it is said, "If a 
recognisance is estreated into the exchequer, 
because not punctually complied with, yet 
if the party appears, and takes trial at the 
next session, he may compound for a very 
small matter in the court of exchequer, be- 
cause the effect, though not the exact form 
of the recognisance is complied with; judges 
of the oyer and terminer are the proper 
judges, whether recognisances should be es- 
treated or spared; and it is for the advantage 
of public justice that they should have such 
power, if upon the circumstances of the case 
they see fit." This shows the power exercised 
before judgment, in the sound discretion of 
the court. In England, the recognisance was 
estreated and sued in a different tribunal 
from that in which it was taken, and an in- 
terference after judgment might bring about 
a conflict of jurisdiction. But in the courts 
of the United States, the suit is brought in 
the same forum and subject to the same ju- 
dicial cognisance. The court has not lost 
control over its record, and it may extend 
relief when a proper case is presented for 
its action. The opinion of Mr. Chief Justice 
Marshall, in U. S. v. Feely [Case No. 15,082], 
was delivered in 1813, before the passage of 
the act of congress heretofore recited, and 
was an application for relief before the re- 
cognisance was estreated, and before judg- 
ment, but the whole reasoning of that great 
chief justice sanctions the exercise of the 
power as* well after as before judgment. In 
the case of Com. v. Denniston, 9 Watts, 142, 
the principal is recognised, that a recogni- 
sance is a matter of record, and when forfeit- 
ed, it is in the nature of a judgment of rec- 
ord, and when judgment is given, the whole 
is taken as one record. The right of the gov- 
ernor, therefore, to remit, cannot be affected 
by proceeding to judgment on the recogni- 
sance, as the nature of the recognisance re- 
mains the same, after as before judgment. 
This being the case the act of congress af- 
fords us ample power in the exercise of a 
sound discretion to afford the relief prayed 
for. And as we are of opinion that the ab- 
sence of the principal was no fault of the 
bail, and that he has done all in his power 
to c repair the public injury by the surren- 
der of the prisoner, he is entitled to the in- 
terposition of the court upon payment of 
costs. 

The judgment is set aside as to Duncan, 
and the recognisance as to him, respited and 
spared upon payment of all the costs which 
have accrued upon the scire facias. 

See Com. v. Davies, 1 Bin. 97; Com. v. Mc- 
Anany, 3 Brewst. 292. 



Case KTo. 15,005. 

UNITED STATES v. DUNCAN et al. 

[4 McLean, 207.] i 

Circuit Court, D. Illinois. June Term, 1847. 

Liens— Application of Proceeds. 

Where there are two liens on the same land, 
one being paramount to the other, which also 
covers other lands in the state, the court will or- 
der the lands to be sold, reserving the applica- 
tion of the proceeds for the order of the court 

Mr. Butterfield, for the United States. 
Mr. McClure, for defendants. 

OPINION OF THE COURT. Judgments 
were obtained in this court in 1841, which are 
a lien on the lands of the ancestor of the de- 
fendants, throughout the state. In 1846, 
there was a decree against the same, in favor 
of the plaintiffs, for forty-nine thousand dol- 
lars. Certain judgments have been subse- 
quently entered against the same person, in 
Morgan county state court, for about six hun- 
dred dollars, which create a lien upon the 
lands in that county. Executions have been 
issued on the judgments of the United States, 
and a motion is now made to direct the other 
lands of Duncan's heirs in the state, to be 
sold, in satisfaction of the judgments and de- 
crees above stated. 1 Paige, 185; 19 Johns. 
493; 1 Stat 515. 

The court order, that should the land in 
Morgan county sell for more than the amount 
of the judgments of the United States, en- 
tered in 1S41, the solicitor or agent of the 
United States, shall retain in his own hands 
such surplus, subject to the order of this 
court. Or, should such lands sell for less 
than the balance of said judgments, and the 
other lands subject to the decree shall sell for 
more money than the amount of such decree, 
the surplus shall be held by the solicitor and 
agent of the United States, subject to the dis- 
position of the court. 

[See Case No. 15,003.] 
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UNITED STATES v. DUNHAM et al. 

[Brunner, Col. Cas. 653; 2 21 Law Rep. 591; 1 
West. Law Month. 161.] 

Circuit Court, D. Massachusetts. 1857. 

Appeal— Right to Open and Close— Evidence 
—Bill op Exceptions. 

1. Allowing a party to open and close is not 
the subject of a bill of exceptions. 

2. The state laws of evidence are rules of de- 
cision in trials at.the common law in the United 
States courts. 



1 [Reported by Hon. John McLean, Circuit 
.Tustice.l 

2 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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3. Where the rulings of the court on letters 
or papers are made the subject of exception, they 
must be inserted in the bill of exceptions, or the 
presumption will be that the rulings were correct. 

[Cited in Merchants 1 Mut. Ins. Co. v. Baring, 
20 Wall. (S7 U. S.) 162.] 

[Error to the district court of the United 
States for the district of Massachusetts. 

[This was an action by the United States 
against Josiah Dunham and others.] 

Mr. Goodrich, for the United States. 
Choate & Hallet, contra. 

CURTIS, Circuit Justice. This is a writ of 
error to the district court in an action of debt 
on a judgment, brought by the United States. 
The verdict was for the defendants, and a bill 
of exceptions was taken. 

The first exception is, that the court allowed 
the defendants* counsel to open and close. 
This is not a subject for an exception. It 
was so held by the supreme court in Day v. 
Woodworth, 13 How. [54 U. S.] 363. 

The next exception is, that some of the de- 
fendants were admitted as witnesses on their 
own behalf. Under the statute of Massachu- 
setts (St. 1856, c. 188), I think these persons 
were admissible as witnesses. It applies to 
all civil cases, except those wherein an orig 
inal party is dead, or an executor or adminis- 
trator is a party; and this case does not come 
within either exception. 

It is argued that no one defendant was com- 
petent without calling all the defendants. 
But I do not find anything in the statute upon 
which to rest this position. 

It is also insisted that statute is not law in 
this court; and reliance is placed on that part 
of the thirteenth section of the judiciary act of 
17S9 (1 Stat. 88), which provides "that the 
mode of proof by oral testimony and examina- 
tion of witnesses in open court shall be the 
same in all courts of the United States, as 
well in the trial of equity and admiralty and 
maritime, jurisdiction as of actions at com- 
mon law." But the purpose of this provision 
was not to introduce a law of evidence re- 
specting the competency of witnesses, but a 
mode of proceeding by examination, in open 
court, of such witnesses as should be compe- 
tent under the appropriate rules of law; and 
to apply that mode to all the classes of cases 
over which the courts of the United States 
have jurisdiction. And I cons'der it to be set- 
tled, that the state laws of evidence are rules 
of decision in civil trials at the common law, 
under the thirty-fourth section of the judi- 
ciary act. McNeil v. Holbrook, 12 Pet [37 U. 
SJ 84; Sims v. Hundley, 6 How. [47 U. S.] 1. 

It was also suggested that the United States 
are not bound by this act. Undoubtedly it 
would be competent for congress so to pro- 
vide. But independent of such provision, I 
know of no prerogative possessed by the Unit- 
ed States to be exempt from the rules of evi- 
dence, which govern other suitors, in civil ac- 
tions at the common law. And it must be 



remembered that this state law confers upon 
each party the privilege of examining the ad- 
verse party; which he did not possess at com- 
mon law. 

The next exception is founded on the rejec- 
tion of certain letter's offered in evidence by 
the plaintiffs, upon the ground of their imma- 
teriality. As the letters are not inserted in 
the bill of exceptions I cannot determine 
whether they were material or not, and the 
presumption is the ruling was correct. Car- 
rol v. Peak, 1 Pet. [26 U. S.] 19; Camden v. 
Doremus, 3 How. [44 U. S.] 515. 

It has been insisted in argument that the 
solicitor of the treasury had not authority to 
empower the district attorney to receive satis- 
faction of the judgment declared on in land 
or mortgages. But it does not appear by the 
bill of exceptions that any such point was 
made or ruled on in the court below; and this 
court on a writ of error cannot inquire into or 
determine that question. 

The judgment of the district court is af- 
firmed. 

NOTE. State laws of evidence are rules of 
decision in actions at common law in federal 
courts. See The William Jarvis [Case No. 17.- 
697], citing case in text.* Bills of exceptions— 
what should be stated in. See Merchants' Mut. 
Ins. Co. v. Baring, 20 Wall. [87 U. S.] 162, cit- 
ing case in text. 



Case No. 15,007. 

UNITED STATES v. DUNN et al. 
[1 Cranch, C. C. 165.] i 

Circuit Court, District of Columbia. June 
Term, 1804. 

Riot— Evidence of Intent— Witness. 

Indictment for a riot The witnesses for de- 
fendants were not allowed by the court to 
give evidence of their intention in meeting, 
they having testified that they were of the 
party concerned in the riot. 



Case ISTo. 15,008. 

UNITED STATES v. DURKEE. 

SAME v. BAND. 

[Hoff. Op. 535.] 

Circuit Court, N. D. California. Sept. 10, 1856. 

Criminal Law — Consolidation of Indictments 
against Different Persons. 

[The provision in the fee bill (Act Feb. 26, 
1853; 10 Stat. 161) that, whenever there are 
"several charges against any person or persons 
for the same act or transaction," the whole may 
be joined in one indictment in separate counts, 
and, "if two or more indictments shall be found 
in such cases, the court may order them consol- 
idated," does not authorize the consolidation of 
separate indictments against different persons, 
although the offence was joint, and they might 
have been jointly indicted.] 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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[These were separate indictments against 
John L. Durkee and O. E. Rand for the 
erimeof piracy. Defendants moved thecourt 
to consolidate the two cases, under Act Feb. 
26, 1853.] 

Wm. Blanding, U. S. Atty. 
Crockett & Page, Bailie Peyton, and Wm. 
Duer, for defendant. 

Before McALLISTER, Circuit Judge, and 
HOFFMAN, District Judge. 

HOFFMAN, District Judge. In these 
cases separate indictments have been found 
against the above defendants for the same 
offence. It is not denied that the offence 
charged was committed by the defendants 
jointly, and that they might have been joint- 
ly indicted. Separate indictments having 
been preferred, the accused pleaded sepa- 
rately. A motion is now made to consolidate 
the indictments under the power given to 
the court by the act of February 26th, 1853. 
The only clause in the act which is supposed 
to confer this power is as follows: "When- 
ever there are or shall be several charges 
against any person or persons for the same 
act or transaction, instead of having several 
indictments, the whole may be joined in one 
indictment in separate counts, and if two or 
more indictments shall be found in such 
cases, the court may order them consolidat- 
ed." The case contemplated by the statute 
is evidently that of several offences growing 
out of one transaction, no matter by how 
many committed. And the provision was 
partly intended, perhaps, to remove any 
doubts that might previously have existed 
as to the right of joining distinqt offences in 
the same indictment. It is observed by 
Wharton: "How far a defendant may be 
charged with distinct offences on different 
counts of the same indictment has received 
varied adjudication." Whart Cr. Law, p. 
203. The statute therefore provides for the 
joinder of several charges for the same trans- 
action, or for two or more transactions con- 
nected together, or for two or more transac- 
tions of the same class of crimes and of- 
fences which might properly be joined; and 
this whether the charges be against one or 
more persons. 

The provision in question occurs in the 
fee bill of 1853, and was intended to enable 
the court to expedite proceedings and dimin- 
ish costs; and the succeeding clause pro- 
vides that, whenever two or more indict- 
ments, suits or proceedings are or shall be 
prosecuted, which should be joined, the dis- 
trict attorney prosecuting them shall be paid 
but one bill of costs. There is no reason to 
suppose that any alteration of the law was 
intended affecting the right of either the gov- 
ernment or the accused. It was merely pro- 
posed to remove any doubts as to the joinder 
of offences, and to oblige the prosecutor to 
make the proceedings as little expensive as 



possible. The language of the act is, "when- 
ever there shall be several charges against 
any person or persons." I think that the 
term "several" is here used in its popular 
sense— i. e., meaning more than one. It can- 
not mean "separate" charges, that is, the 
same charge separately made against several 
defendants, for the language is, "whenever 
there shall be several charges against any 
person or persons." The fact that the stat- 
ute contemplates that several charges may 
be made against one person, shows that the 
term "several" related to the charges and not 
to the persons. Had congress meant to pro- 
vide for the joinder of several defendants in 
one indictment, they would not have allow- 
ed it in cases where charges are preferred 
for the "same act or transaction"; but when 
they are preferred for a joint act or transac- 
tion, parties can be jointly indicted only 
when the offence is "joint." But if any 
doubt remain as to the true construction of 
this clause, it is removed by the concluding 
words. It is provided that if there be sev- 
eral charges against any person or persons, 
the whole shall be joined in one indictment; 
if two or more indictments shall be found, 
they may be consolidated. The whole of 
what? Clearly, the whole of the charges. 
This language cannot be contrued to mean 
that all the defendants may be joined where 
the same charge is made against different 
persons. But further. How is "the whole 
to be joined in one indictment"? The stat- 
ute declares "in separate counts"; still more 
clearly referring to the case of several char- 
ges or offences, and not to that of the same 
charge or offence alleged against different 
persons. I think it, therefore, beyond all 
doubt, that the statute merely meant to di- 
rect the joinder of different offences in one 
indictment in the cases enumerated in the 
clause above quoted, but had no reference 
whatever to the joinder of defendants in in- 
dictments for a joint offence. On that point 
the law is undisputed, that where more than 
one join in the commission of an offence, all 
or any number of them may be jointly in- 
dicted for it, or each of them may be indict- 
ed separately. When they are indicted joint- 
ly, the court may,, in its discretion, give them 
the benefit of separate trials; but where 
they are indicted separately, we think the 
statute gives us no power to order them to 
be tried jointly, either on the application of 
the district attorney or of the accused. 

McAIiLISTER, Circuit Judge, said that he 
thought that it was a question that was left 
altogether to the discretion of the court; but 
as there was some doubt about it, and his. 
colleague was of opinion that the cases could 
not be consolidated, he concurred in the opin- 
ion delivered by him. 

[The trial of John L. Durkee for the crime of 
piracy was then commenced, and is reported in 
Case No. 15,009.] 
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Case Mb. 15,009. 

UNITED STATES v. DTJRKEE. 

[1 McAll. 196.] i 

Circuit Court. N. D. California. July Term, 1856. 

Larceny— Requisites— Intent to Appropriate— 
Piracy. 

1. The essential requisite of larceny is the 
lucri causa. HeJd, if the prisoner took and car- 
ried away thtf muskets with intent to appropriate 
any of them to his own use, or permanently to 
deprive the owner of them, such taking is lar- 
ceny. 

[Cited in dissenting opinion in People v. 
Raschke, 73 Cal. 385, 15 Pac. 16; State v. 
Slingerland, 19 Nev. 135, 7 Pac. 283.] 

2. If the taking was with the sole intent to 
prevent the use of them upon himself or his as- 
sociates, it is not larceny. 

[Cited in Gocch v. State, 60 Ark. 5, 28 S. W. 
511.] 

This was a case of an indictment [against 
John L. Durkee] under the 3d section of the 
act of May 15, 1820 (3 Stat. 600). It arose 
out of the movements of a body of men known 
as the "Vigilance Committee," in the city of 
San Francisco, during the excitement which 
existed in that city during the summer of 
1856. The prisoner was charged with being 
concerned in making an assault upon a ves- 
sel on her way from Sacramento to San Fran- 
cisco, with arms on board, the property of the 
state, and carrying them off from those to 
whom the transportation of them had been 
confided by the authorities. 

William Blanding, TJ. S. Dist Arty. 

I. B. Crockett and Wm. Duer, for defendant. 

MCALLISTER, Circuit Judge (charging 
jury). We approach, we trust, the termina- 
tion of this case with the single desire to dis- 
pense evenhanded justice between the parties. 
Each of you, placed upon that panel, has 
called upon his, God to witness that he has 
neither bias nor prejudice in this case. As 
for myself, though it is my sworn duty to 
convict him whom the law condemns; yet to 
convict improperly under the forms of law 
would fill me with horror as great as if I 
were to take into my own hands the issues of 
life and death, and send down to the grave 
my fellow-creature without the forms, the 
guards, and the sanctions which the consti- 
tution, the laws, and humanity have thrown 
around him. Animated by this sentiment, I 
proceed to state to you the law which, in the 
opinion of this court, must control your ac- 
tion. In order to fix your attention on the 
only issue you are sworn to try, it is necessary 
to separate it from all collateral considera- 
tions. The defense is rested upon the ground 
that, in seizing the arms for the taking of 
which the prisoner has been indicted, he was 
acting in obedience to the orders of a body 
which we charge you was unauthorized by 
and banded together in violation and defi- 
ance of the laws. It is our duty to say to you 

i [Reported by Cutler McAllister, Esq.] 
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that no orders emanating from such a source 
can vary the character of the act charged 
against the prisoner, if it be established that 
he is guilty of it under the law and testimony 
in this case. 

Again, gentlemen, the prisoner may have 
been guilty of a crime or .crimes other than 
that for which he is indicted; he may, in 
what he has done, have acted with those who 
deserve execration as unfeeling violators of 
the laws of their country, or merit approba- 
tion as patriotic citizens. In a word, he may- 
have transgressed every precept of the moral 
or municipal law. Those, and all other like- 
considerations, must be dismissed from your 
minds. He is on trial for a single offense,— 
piracy. Any other crime he may have com- 
mitted; but if you shall find he is innocent of 
the one now charged against him, he must 
go free. This is demanded by an immutable- 
principle of justice. No man can be held re- 
sponsible for an act unless, after having beeu 
confronted with his accuser and an impartial 
trial had, he has been found guilty; and then 
his responsibility must be confined to the spe- 
cific crime that has been proved against him. 
This is a right guaranteed even to a male- 
factor. It has been truly said by a distin- 
guished author that, "the law withdraws its 
protection from a malefactor while actually 
engaged in illegal acts; but at any other mo- 
ment, it protects his person and property as 
impartially as it does yours or mine. For in- 
stance, if a burglar breaks into my house, I 
may then and there cut him down like a dog. 
If a pickpocket puts his hand into my pocket,. 
I may knock him down. But if I break into- 
a notorious felon's house, and rob him, I am 
just as great a felon in the law's eye as if 1 
so robbed an honest citizen; and so, if I at- 
tack a burglar's or a pickpocket's person 
and life at any moment when he is not felo- 
niously engaged, I am none the less a villain 
in the law's clear eye because my villainy is 
aimed at an habitual villain. And here the law 
is not only just but expedient; for were such 
fatal partialities admitted, we should soon ad- 
vance from doing acts of villainy upon vil- 
lains to calling any one a villain whom we- 
wished to wrong, and then wronging him." 
Thus vigilant and just is law; it views every 
man before judgment innocent, so far as af- 
fording him an opportunity to defend himself 
surrounded by those guards which the law 
has prescribed. To deal differently with an 
accused party, would violate alike the pre- 
cepts of municipal law and the dictates of 
natural justice. We repeat, then, your duty 
is to limit your attention to the single inquiry 
whether the prisoner is guilty or not of the- 
specific crime for which he is indicted. 

The indictment is founded upon the 3d 
section of the act of May 15, 1820 (3 Stat. 
600). So much of it as is necessary to be 
considered is in the following words: "That 
if any person shall upon the high seas, or in 
any open roadstead, or in any haven, basin, 

or bay, or in any river where the sea ebbs 
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and flows, commit the crime of robbery in 
and upon any ship or vessel, or upon any of 
the ship's company of any ship or vessel, or 
the lading thereof, such person shall be 
adjudged to be a pirate, and being thereof 
convicted before the circuit court of the 
United States for the district into which he 
shall be brought cr in which he shall be 
found, shall suffer death." The power of 
congress thus to legislate, is derived from 
that clause in the constitution which de- 
clares, that the judicial power shall extend 
to "all cases of admiralty and maritime ju- 
risdiction." Originally, the states had exclu- 
sive jurisdiction of all crimes committed 
within the limits ot their respective coun- 
ties. Then came the clause in the constitu- 
tion referred to. In relation to this, the su- 
preme court of the United States have said, 
"It is not questioned, that whatever may be 
necessary to the full and unlimited exercise 
of admiralty and maritime jurisdiction is in 
the government of the Union. Congress 
may pass all laws which are necessary and 
proper for giving the most complete effect 
to this power." U. S. v. Bevans, 3 Wheat. 
[16 U. S.] 388. The legislation of congress 
prior to the passing of the act under con- 
sideration, has been limited in its enact- 
ments to offenses committed on the high 
seas, and to places the exclusive jurisdiction 
over which had been ceded to the general 
government. Finding it necessary and prop- 
el*, in order to carry out fully the power 
vested in them in all cases of admiralty and 
maritime jurisdiction, congress passed the 
act under which this indictment is framed; 
which, while it accomplishes the contem- 
plated object, impinges no further upon the 
jurisdiction of the states than was absolute- 
ly necessary to achieve the object which, 
under the grant by the constitution, it was 
in their power to effect The proviso to the 
act declares, "that nothing in this section 
contained shall be so construed as to de- 
prive any particular state of its jurisdic- 
tion over such offenses when committed 
within the body of a county; or authorize 
the courts of the United States to try any 
such offenses after conviction or acquittance 
for the same offense in a state court." The 
jurisdiction of the federal and state judi- 
ciary is therefore concurrent in this case, 
and the familiar principle intervenes, that 
where there are concurrent jurisdictions the 
one who first obtains possession of the case 
must exert it. In the exercise of this juris- 
diction, the court has no unwritten criminal 
code to which it can resort as a source of 
jurisdiction; nor can it look to the common 
law, further than as a guide in its exercise 
of the jurisdiction conferred upon it ex- 
pressly by statute. The legislative author- 
ity must first make an act a crime, affi-r a 
punishment to it, and declare the court that 
shall have jurisdiction of the offense, before 
cognizance can be taken of it. U. S. v. Hud- 
son, 7 Cranch [11 U. S.] 32. The act on 



which this indictment is founded declares, 
robbery committed on the high seas and in 
certain places shall be deemed to be piracy. 
To become a pirate under this law, a man 
must have committed robbery. Of the 
meaning of the term "robbery," we think 
there can be no doubt. It must be under- 
stood as it was recognized and defined to be 
at common law. Although the common law 
is not a source of jurisdiction fn the courts 
of the United States, it is necessarily re- 
ferred to for the definition and application 
of terms. 

The only inquiry, then, is, what was rob- 
bery at common law at the time of the sep- 
aration of the American colonies from the 
parent country? U. S. v. Palmer, 3 Wheat. 
[16 U. S.] 610. In robbery, which is larceny 
accompanied by intimidation or force, the 
felonious intent in taking constitutes the of- 
fense. Blackstone tells us, the taking and 
carrying away must be done animo furandi, 
or, as the civil law expresses it, lucri causa. 
Lord Coke, in his Institutes, and Hawkins, 
in his Pleas of the Crown, give the same 
definition. 1 Hawk. P. C. 93. Archbold states 
that "larceny, as far as respects the intent 
with which it is committed, is where a 
man knowingly takes and carries away the 
goods of another without any claim or pre- 
tense of right, with intent wholly to deprive 
the owner of them and to appropriate or con- 
vert them to his own use." In Pear's Case, 
Bast, P. C. tit. "Larceny," § 2, Baron Eyre 
defines larceny to be "the wrongful taking 
of goods with intent to spoil the owner of 
them causa lucri." The foregoing authori- 
ties all include in larceny, as an essential 
element, what is termed the lucri causa. A 
similar view is taken by the supreme court 
of Missouri in the case of State v. Conway, 
IS Mo. 321. "The taking (say the court) 
must be done animo furandi, or, as the civil 
law terms it, the lucri causa. The felonious 
intent is* the material ingredient in the of- 
fense." To constitute this offense, there- 
fore, in any form, there must be a taking 
from the possession, a carrying away against 
the will of the owner, and a felonious in- 
tent to convert it to the offender's use. 
Again, in the state of Delaware it was ruled, 
that if the party indicted for larceny, where 
he took a horse for the stealing of which 
he was indicted, intended to appropriate 
liim to his own use, by selling or retaining 
him to his own use, it was felony; but if he 
only took him to aid him in his escape as a 
runaway slave, it was no more than a tres- 
pass. 2 Har. 529. In Alabama, the su- 
preme court considered the doctrine at com- 
mon law to be "that the criminal intention 
constitutes the offense, and is the only cri- 
terion to distinguish a larceny from a tres- 
pass. That, according to the common-law 
writers, to constitute the offense of larceny 
it was not sufficient that the goods be taken 
for the purpose of destroying them to in- 
jure his neighbor, and actually destroying 
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them. Such offense would be malicious mis- 
chief; but it -would want one of the essen- 
tial ingredients of larceny— the lucri causa 
—the intention to profit by the act by the 
conversion of the property." State v. Hawk- 
ins, 8 Port. (Ala.) 461. In that case, al- 
though it was evident the prisoner had se- 
creted the slave from her owner with a 
view to do the owner an injury by aiding 
the slave to obtain her freedom, still, as 
there was no intention to convert the slave 
to his own use, the party was held to be not 
guilty of larceny. The courts, then, of Mis- 
souri, of Delaware, and of Alabama, in the 
three cases cited, consider the doctrine of 
the common law to be, that to constitute 
larceny there must be, u.s an essential in- 
gredient and a necessary element, the ani- 
mus furandi or lucri causa. There are de- 
cided cases in England which sustain a sim- 
ilar doctrine. Thus, in Bex v. Holloway, 5 
Car. & P. 524, decided in 1833, the prisoner 
was indicted for stealing a gun from the 
prosecutor, who was a game-keeper. The 
latter, knowing him to be a poacher, seized 
him. A companion of the prisoner rescued 
him; and the latter, getting free, wrenched 
the gun from the prosecutor and ran off 
with it. It was proved that the prisoner 
said he would sell the gun, and it was not 
afterwards found. The jury returned that 
they did not think that the prisoner, at the 
time he took the gun, had any intention of 
appropriating it to his own use. "Then (said 
the court) you must acquit him. It is a 
question peculiarly for your consideration. 
If he did not, when he took it, intend its 
appropriation, it is not felony; and his re- 
solving afterwards to dispose of it, will not 
make it such." In Rex v. Crump, 1 Car. & 
P. 60S, the prisoner was indicted for steal- 
ing a horse, three bridles, two saddles, and a 
bag; and the court left it to the jury to say 
whether the prisoner intended to steal the 
horse; for if he intended to steal the arti- 
cles, and only to use the horse to convey the 
articles away, he would not be guilty of 
stealing the horse. The case of Rex v. 
Wright, 1 Burrows, 543, was that of a serv- 
ant indicted for stealing his master's plate; 
and it appeared that, aftei\the plate was 
missed but before complaint was made, the 
prisoner replaced it. It was in proof that 
the plate had been pawned, and the pawn- 
broker testified that the prisoner had, on 
previous occasions, pawned plate and re- 
deemed it. The court left it to the jury to 
say, whether the prisoner took the plate 
with intent to steal it, or to raise money on 
it and then return it; for in the latter case 
it was no larceny. The prisoner was ac- 
quitted. In Rex v. Van Muyen, 1 Russ. & 
R. 118, the prisoner, who was master of a 
Prussian vessel captured by the British and 
carried into a home port, was indicted for 
stealing certain 'articles from the ship. 
There was no evidence to prove whether the 
prisoner had taken the articles for his own 



use or that of his owners. Chambers, J., 
reserved the point for the opinion of the 
judges; and a majority of them were of the 
opinion that if the prisoner had taken the 
articles for his own use, it was larceny, oth- 
erwise it was not. In Reg. v. Godfrey, S 
Car. & P. 563, it was decided, that where a 
person from curiosity, either personal or 
political, opens a letter addressed to another 
person, and keeps the letter (this in the ab- 
sence of a statute), it is a trespass, not a 
larceny, even though a part of his object 
may be to prevent the letter from reaching 
its destination. 

The foregoing decisions embody, in a prac- 
tical form, the principle enunciated in the 
definitions given by the text-writers. We 
will now advert to three or four recent Eng- 
lish decisions, which seem to qualify the 
doctrine. In the year 1815, two decisions 
were made in England, which were subse- 
quently followed by two others, without 
comment or discussion. The first is that of 
Rex v. Cabbage, 1 Russ & R. 292. The 
principle enunciated was, "that if the intent 
be to destroy the article taken, it will be 
sufficient to constitute the offence of lar- 
ceny, if done to serve the prisoner or any 
other person, though not in a pecuniary 
way." The case was this: The prisoner, to 
screen his accomplice, who was indicted 
for stealing a horse, broke into the prose- 
cutor's stable and took away the horse, 
which he backed into a coal pit and killed. 
A majority of the judges decided this was 
larceny. At such a decision we are not sur- 
prised to find Lord Abingdon exclaiming, in 
1838, when that case was cited in his pres- 
ence, "I cannot accede to that!" The sec- 
ond English case on this point, is Rex v. 
Morfit, 1 Russ. & R. 307, decided on the au- 
thority of the former. There, A and B, serv- 
ants, opened the granary of their master 
by means of a false key, and took two 
bushels of beans to give to their master's 
horses, in addition to the quantity allowed; 
and it was held to be larceny. Some of the 
judges alleged that the additional quantity 
of beans would diminish the work of the men 
who had to look after the horses, and this 
diminution in their labor was considered a 
lucri causa. The astuteness with which the 
lucri causa was sought for and discovered 
in that case, is strong proof of the strin- 
gency of the rule which requires it as an es- 
sential ingredient in the crime of larceny. 
This case is referred to by a recent writer 
as a "singular ease on this point." Archb. 
Cr. Law (Ed. 1S53.) Such it undoubtedly is; 
as in effect it destroyed the distinction 
which had existed from an ancient period 
between larceny and trespass, unless we 
can, with some of the judges, detect the 
existence of the lucri causa in that ease. 
Looking into the cases last cited, and the 
grounds on which they were decided, we 
deem the observations made in relation to 
them by the supreme court of Alabama, not 
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inappropriate. "It appears to us, (they say) 
that these cases cannot be considered au- 
thority in this country. The shadowy and 
almost imaginary distinctions upon which 
they rest, are at war with that precision and 
certainty which are the boast of the crim- 
inal law of England." 8 Port. 465. These 
cases stand in direct opposition to the nu- 
merous authorities, English and American, 
above cited. They introduced a change into 
the common law as it existed at the time of 
the emigration of our ancestors to this coun- 
try; and we cannot recognize modifications 
recently made in the common law of Eng- 
land, as controlling this court. If an au- 
thority could have been found emanating 
from an American court, adopting these 
hair-breadth distinctions, it certainly could 
not have eluded the search of the profes- 
sion. 

After a careful examination of the law, 
we give you, gentlemen, the instructions 
which follow: 1. That if you believe, from 
the evidence, that the prisoner took and 
carried away the arms, with the intent to 
appropriate them, or any portion of them, 
to his own use, or permanently deprive the 
owner of the same, then he is guilty. 2. But 
if you shall believe that he did not take the 
arms for the purpose of appropriating them, 
or any part thereof to his own use, and only 
for the purpose of preventing their being 
used on himself or his associates, then the 
prisoner is not guilty. 

Verdict, "Not guilty." 



Case No. 15,010. 

UNITED STATES v. BURLING. . 

[4 Biss. 509.] i 

District Court, N. D. Illinois. Jan., 1869. 

Witness— Recognizance for Appearance— 
Traveling Expenses. 

1. It is the duty of the district attorney, in 
criminal prosecutions by the government, where 
he has any doubt whether witnesses will attend, 
to have them properly recognized. 

2. If a witness subpoenaed by the government, 
has means to travel, it is not necessary for the 
officer to tender his traveling expenses; and the 
court will attach a witness who, on that ground, 
neglects to attend. 

[Cited in Norris v. Hassler, 23 Fed. 582.] 

3. The officer summoning witnesses should see 
that those who have no means to travel, are pro- 
vided with nece&sary funds. 

DRUMMOND, District Judge. I wish to 
lay down a few rules upon this subject as a 
guide to the district attorney, upon which I 
will insist hereafter when this question comes 
up again. It is always within his power, un- 
der the law, where a person is within the 
jurisdiction of the court, and he doubts wheth- 
er he will be present on the trial of the cause, 
to compel him to give security that he will be 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



present at the trial; so that it was competent 
for the district attorney, when these parties 
were here and he doubted whether they would 
be present when the case was called for trial, 
to have them brought before a competent of- 
ficer and recognized, and give security that 
they would be present. The law goes so far 
even as to declare that, in a criminal case, if 
they cannot give security they may be im- 
prisoned until the trial, in order that their tes- 
timony may be given. 

Again, where there is a witness residing in 
another district, the process of this court goes 
to that district. It is issued to the marshal of 
that district, and it is the duty of the person 
to whom it is addressed, if he has the means, 
to travel here to give his testimony. If he has 
not, the proper officer of the government will 
furnish him with means. It is not necessary, 
if he has the means, that the fees should be 
tendered to him before he is required to obey 
the process. An attachment would issue and 
the court would punish a man who could pay 
his expenses and would not come because the 
money was not tendered. It is only where a 
man has not the means of paying his ex- 
penses, that it is necessary for the money to 
be tendered to the witness in order to make 
it incumbent on him to obey the process of 
the court. 

Hereafter, I wish it understood that those 
witnesses who have not the means of attend- 
ing court must be furnished with the means 
when the subpoena is served, and if there is 
doubt entertained of their being present at 
the trial they must be compelled to give se- 
curity; if they fail to do so, they must be 
held in custody until the trial. 



Case No. 15,011. 

UNITED STATES v. DUSTIN et al. 

[2 Bond, 332.] i ■ 

Circuit Court, S. D. Ohio. Oct. Term, 1869. 

Criminal Law— Indictment— Motion to Quash— 

Conspiracy — Allegations op Overt 

Acts — Coctxts. 

1. A motion to quash will not be sustained un- 
less the indictment is bad beyond a reasonable 
doubt. 

2. It is the practice, in the courts of the United 
States, where an indictment has been quashed, 
to hold the defendant in custody to answer to a 
new indictment. . c 

3. In an indictment, based upon section 30 
of the act March 2, 1867 [14 Stat. 484], char- 
ging a conspiracy to defraud the United States 
of the taxes due upon distilled spirits, it is not 
necessary to allege the specific mode agreed upon 
by which the object of the conspiracy was to be 
carried out. 

4. It is sufficient, in an indictment under this 
law, to aver that there was a conspiracy to de- 
fraud the United rftates of taxes legally due. and 
that in pursuance of such conspiracy the defend- 
ants committed a stated overt act. 

[Cited in brief m U. S. v. Patterson, 55 Fed. 
616.] 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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5. Allegations of the overt act are not requir- 
ed to be as full and minute in an indictment for 
conspiracy as in an indictment for fraud without 
any conspiracy. 

6. If an overt act, in violation of law, is char- 
ged as in pursuance of a previous conspiracy, it 
is sufficient. 

[Cited in brief in U. S. v. Patterson, 55 Fed. 
616.] 

7. One good count in an indictment will sus- 
tain a general verdict of guilty, and though there 
may be different counts, it will afford no reason 
for quashing the whole indictment. 

[This was an indictment against Daniel G. 
Dustin and others, charging them with a con- 
spiracy, to defraud the government in evad- 
ing the payment of taxes upon distilled spir- 
its. Heard on motion to quash.] 

W. M. Bateman, U. S. Dist. Atty. 
James Sloane and H. L. Burnett, for de- 
fendants. 



LEAVITT, District Judge. In this case 
the counsel for the defendants have submlt- 
ted a motion to quash the indictment. A mo- 
tion to quasli will not be sustained unless 
the indictment is bad beyond a reasonable 
doubt. This rule has been adopted in view 
of the fact that nearly all questions involv- 
ing the sufficiency of the indictment may be 
available to the defendant, if a conviction 
follows, on a motion in arrest of judgment. 
It is true, if the indictment is so palpably 
definitive that no judgment could be ren- 
dered on it after conviction, it is the duty 
of the court to sustain the motion to quash. 
In this case the decision is not of any great 
importance to the defendants, as it is now 
the practice in the courts of the United 
'States, in the exercise of their criminal ju- 
risdiction, where an indictment has been 
quashed, to hold defendant in custody to an- 
swer to a new indictment. If the present 
motion should be sustained, no reason is per- 
ceived why such an order should not be 
made. 

The indictment is based on section 30 of 
the act of March 2, 1S67, providing for the 
punishment of conspiracies to commit crimes 
against, or in any manner to defraud, the 
United States. The first count charges that 
the eleven persons named, intending to de- 
fraud the United States, conspired together 
to evade the payment of a large amount of 
revenue due on distilled spirits; and, in 
pursuance of such unlawful agreement, did 
aid and abet certain persons named, in the 
removal to, and concealment of 10,000 gal- 
lons of distilled spirits in, a place other than 
a bonded warehouse. It is averred that 
such removal was from the distillery where 
the spirits had been distilled, without pay- 
ment of the legal tax, and without giving 
bond as required by law. 

The objection to the count is, that it does 

not set out the specific means by which the 

defendants proposed to effect the fraud 

charged, or name or describe the distillery 
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from which, or the place to which, the spir- 
its were to be removed. 

The court is aware of no authorities re- 
quiring, in an indictment for a conspiracy 
under section 30 of this statute, that in aver- 
ring the fact that the defendants agreed to- 
gether to commit a criminal act or perpe- 
trate a fraud, the specific mode agreed upon, 
by which the object of the conspiracy was to 
be carried out, should be averred. The stat- 
ute referred to is far reaching, and includes 
every conspiracy to "defraud the United 
States in any manner whatever." It is suffi- 
cient, in an indictment under this law, to 
aver that there was a conspiracy to defraud 
the United States of taxes legally due; and 
that in pursuance of such conspiracy, the 
defendants committed a , stated overt act 
It is otherwise where a conspiracy is relied 
on as the criminal act, without any averment 
of an overt act, to effect the object of the 
conspiracy. In that case, all the facts must 
be averred which constitute the conspiracy. 
This, too, is the law where the conspiracy 
alleged is for the purpose of doing an act 
not in itself criminal or in violation of a 
statute. 2 Bish. Cr. PI. §§ 176, 179; 2 Archb. 
Cr. Law, 1049; 7 Cush. 514, 515. Under 
these authorities the averments in this indict- 
ment, as to the objects of the conspiracy, 
are sufficient. 

The law, as to the description of the overt 
acts in the indictment, seems to be the same 
as applicable to the averments of the conspir- 
acy. The indictment alleges that in pursu- 
ance of the conspiracy, the defendants pro- 
ceeded to perpetrate certain acts of fraud in 
violation of law. These acts of fraud char- 
ged are the removal of a large quantity of 
spirits from the distillery where they were 
made, to a place other than a bonded ware- 
house, in violation of law and with intent to 
defraud the United States of the tax on the" 
same. It is claimed by counsel for the de- 
fendants that these allegations of the com- 
mission of the overt act are defective for 
vagueness and want of particularity, for the 
same reasons urged and before noticed, as ap- 
plicable to description of the conspiracy. 

On this point there seems to be some con- 
flict in the authorities. But the general doc- 
trine is, that the allegations of the overt act 
are not required to be as full and minute in an 
indictment for conspiracy as in an indictment 
for fraud without any charge of a conspiracy. 
If an overt act, in violation of law, is char- 
ged as in pursuance of a previous conspira- 
cy, it is sufficient U. S. v. Gooding, 12 
Wheat. [25 U. S.] 460, 7 Curt. Dec. 281, 293. 

In addition to points noticed, it has been 
strenously argued that this indictment is bad 
for repugnancy and duplicity. These points 
are certainly not so clear of doubt as to re- 
quire that the motion to quash should be sus- 
tained. If it shall be necessary, they may 
be more fully considered and decided here- 
after. 

The court has not deemed it necessary sep- 
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arately to consider the grounds of the motion, 
as applicable to the second count. They are 
substantially the same as those urged in ref- 
erence- to the first count. One good count in 
an indictment will sustain a general verdict 
of guilty; and though there may be defective 
counts, it will afford no reason for quashing 
the whole indictment. 
Motion overruled. 

[See Case No. 15,012.] 



Case No. 15,012. 

UNITED STATES v. DTJSTIN et al. 

[15 Int. Rev. Rec. 30.] 

Circuit Court, S. D. Ohio. 1872. 

Criminal Law — Limitation of Prosecutions — 
Conspiracy to Defraud— Revenue Laws. 

1. An indictment has been pending in the 
United States circuit court for more than a year, 
alleging that the defendants conspired to de- 
fraud the United States of the taxes upon cer- 
tain distilled spirits manufactured in the Sixth 
district of Ohio. A demurrer was filed to the 
indictment, upon the ground that the prosecu- 
tion was barred by the two years statute of lim- 
itations of the act of congress of 1790 [1 Stat. 
112]. 

2. The demurrer is overruled, and it is held 
that the thirtieth section of the act of congress 
of March, 1867 [14 Stat. 484], punishing con- 
spiracies, is a * 'revenue law," and the period of 
limitation for offences against said thirtieth sec- 
tion is held to be five years instead of two. 

[This was an indictment against Daniel G. 
Dustin and others, charging them with a con- 
spiracy to defraud the government, in evad- 
ing the payment of taxes upon distilled spir- 
its. Heard on demurrer. See Case No. 15,- 
011.] 

EMMONS, Circuit Judge. This is an in- 
dictment under the thirtieth section of the 
act of March 2, 1867, which provides that "if 
two or more persons conspire to commit any 
offence against any law of the United States, 
or defraud the United States in any manner 
whatsoever, they shall be punished," etc. The 
title of the act is "to amend existing laws re- 
lating to internal revenue, and for other pur- 
poses." The act is a long one, and all of its 
many sections, save this and one other, relate 
solely to internal revenue. This section has 
reference to violations of revenue and other 
laws also, and the question is, whether the 
act of 1804 [2 Stat. 290], limiting the prose- 
cution of offences "arising under the revenue 
laws" to five years, applies to conspiracies un- 
der said section when such conspiracies are 
solely to violate revenue laws. It is conceded 
that the act of congress of 1790, requiring 
prosecutions to be begun in two years, does 
apply if that of 1804 does not. There is, 
therefore, no necessity for a forced construc- 
tion of the latter act in order to prevent the 
anomaly of a class of prosecutions without 
any limitation whatever. The court is to de- 
cide which of two limitation laws it believes 
congress intended should govern in prosecu- 



tions for violations of said thirtieth section, 
by conspiring to defraud the revenue. 

We have been favored with arguments of 
great length and elaborateness, and if they 
are not in detail answered, it is not because 
they have not received a patient examination. 
The learned counsel for the defendants relied 
mainly upon two propositions. First, that the 
limitation act of 1804 had no application to 
laws for the protection of internal revenue, 
and second, if it did, it was to be confined to 
such offences as were created before its en- 
actment. We find no difficulty in rejecting 
both assumptions. His third position, which 
affirms that, within the meaning of the stat- 
ute, this offence does not arise under a rev- 
enue law, is, in our estimation, the only ques- 
tion worthy very serious consideration. No 
plausible reason is perceived for saying the 
word "revenue" in this and other laws where 
it is used broadly and generally, does not in- 
clude internal revenue, as well as customs 
laws. The only matter of surprise is that it 
should ever have been necessary for the court 
to decide it. But the question has been dis- 
cussed, and, as often as raised, decided ad-* 
versely to those who sought to confine the 
meaning of the word "revenue" to external 
duties only. In U. S. v. Wright [Case No. 16,- 
770], Judge McKennan, after what he terms 
a most elaborate argument, decided the pre- 
cise point and applied the act of 1804 to the 
limitation of a prosecution under an internal 
revenue act. In Stevens v. Mack [Id. 13,404], 
Judge Blatchford, in deciding that the act of 
1833 [4 Stat. 632], by its express provisions, 
referred only to causes arising under the cus- 
toms laws, took pains to say that such would 
not be the effect of an act like this thirtieth 
section under consideration, where the general 
term "revenue" without qualifying clauses is 
used. There are several other similar stat- 
utes which have received the same reading. 
It might be shown from a consideration of all 
the legislation on this subject that to divide 
arbitrarily the laws into two classes, and de- 
cide that all provisions in reference to rev- 
enue laws meant customs laws only, would 
result in most absurd consequences. The ab- 
sence of all reason for the interpretation ask- 
ed renders such a labor unnecessary. We 
have not overlooked the remark of Judge 
! Blatchford in U. S. v. Blaisdell [Case No. 14,- 
608]. It is also said that the limitation act 
of 1804 is not prospective, but that it is to be 
confined to the offences created and defined 
by then existing laws. In Adams v. Woods, 
2 Cranch [6 U. S. 336], it was decided that 
the limitation law of 1790 applied to subse- 
quently created offences. That decision has 
been followed in Johnson v. U. S. [Case No. 
7,418]; U. S. v. Ballard [Id. 14,507]; U. S. 
v. Mayo [Id. 15,755],— and is obligatory upon 
this court Defendant's counsel says these 
decisions are erroneous and should be follow- 
ed only in reference to the particular statutes 
they construed. We do not think so, DUt on 
the contrary believe they decide a principle 
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applicable to all general laws of limitation, 
including that of 1804. If we did not think 
sOj the decision of the supreme court would 
still be followed in all its legitimate conse- 
quences until it was by the tribunal which 
pronounced it overruled or questioned. 

This is all, under ordinary circumstances, 
which should be said in reference to this posi- 
tion, but the great length, pains-taking and 
earnest arguments of defendant's counsel up- 
on this position demand a brief notice. No 
general statute of limitations in the whole his- 
tory of our law, in England or here, was ever 
construed as we are asked by defendant's 
counsel to read this one. They are, of all 
others, from their nature and intention, emi- 
nently prospective, and the contest has been 
whether they shall affect at all existing caus- 
es of action, and how far they may do so un- 
der our American constitution. Every book 
upon criminal law treats them as applicable 
to future created offences. Limitation acts in 
England and in this country have stood for 
half a century limiting prosecutions under 
succeeding statutes creating offences of the 
same class and nature, and nowhere is there 
a judgment or dictum that they are to be con- 
fined to crimes under existing laws, any more 
than to existing offences under those already 
enacted. 

The following are the judgments cited in 
support of this extraordinary position, and all 
of them expressly or by their argument, con- 
cede that they are exceptional, and rest upon 
the peculiarities of the statutes which they 
construe. In Hall v. State, 20 Ohio, 716, a 
law made it an offence to sell ardent spirits 
within three miles of furnaces in certain 
manufacturing counties, and it was construed 
to be applicable only to furnaces in existence 
at its passage. The judgment was delivered 
by a most able jurist, and were it in the least 
degree pertinent here we should deem it well 
to suggest the reasons for our dissent from 
its conclusions. But it is quite foreign to tMs 
discussion. It was a special law, did not 
create a general rule for the state, and rested 
expressly on these peculiarities. The learn- 
ed court which pronounced it, apply no such 
rule as counsel seek to deduce from it, to the 
general statute of limitations of Ohio. They 
would deem it a most extraordinary use of 
Hall v. State, to apply its exceptional and 
professedly peculiar canon of construction to 
a reading of a general statute of limitation. 
The case of U. S. v. Paul, 6 Pet. [31 U. S.j 
141, depended upon its own special circum- 
stances. There are several similar judgments 
of the supreme court. It adopted the existing 
punishments of state laws at the time of the 
passage of an act of congress. These state 
laws were before congress and approbated. 
Of course congress did not approbate future 
punishments of which they knew nothing. 
Territorial laws of the United States in nu- 
merous instances when they adopt the laws 
of the states have been thus construed be- 
cause from their nature such must have been 



the intention of the law-makers. On the oth- 
er hand, such is not the intention in the pas- 
sage of statutes of limitation, especially when, 
the same legislative body creates subsequent 
offences and affixes no different period of lim- 
itation. Every presumption of reason and 
law suggests the application of those which 
exist, if no new one is created. 5 Mod. 425, 
was before the supreme court in Adams v. 
"Woods, and regarded, as evidently it should 
be, as having no reference to a general stat- 
ute of limitations. If so disposed, as we are 
not, we have no right to repudiate this criti- 
cism of the supreme court. 6 Dum. & E. [6 
Term R.] 286, decides only that merely ath- 
letic exhibitions or tumbling was not a stage 
play within a law which required a copy of 
all plays to be presented to the lord .chamber- 
lain for approval. The remark that the act 
contemplated such kinds of plays as were 
common at its passage, is undoubtedly true in 
that case, as in many others, but it has no 
tendency to show that the limitation act of 
1804 applied only to those frauds which the 
dishonest men of that period had practiced, 
and which were punished by existing laws. 
Sedg. St. Const. Law, 276, is cited for a pas- 
sage from Yattel, affirming the eveiy day 
principle that fraudulent changes in the con- 
dition of property, in violation of the inten- 
tions of contracting parties, do not affect their 
rights. Our American books are full of bet- 
ter illustrations of this familiar doctrine. It 
is- argued that because parties to contracts 
and treaties are, in the law, supposed to con- 
template the condition of things when they 
are made, therefore a general statute of lim- 
itation will be confined to offences created 
before its passage. No analogy is perceived 
even if the passage referred to asserted a 
general rule, but it does not. It is only in 
that class of agreements or treaties which, 
from their nature show us such was the in- 
tention of the parties, that the interpretation 
is given. The law is the same in both in- 
stances. Treaties, agreements, an<J laws, and 
every other form of communication between 
men, must receive the same rational treat- 
ment. Language general in form will be held 
to contemplate the present or the future, or 
both, as the circumstances of its use indi- 
cate the one or the other to have been in the 
Contemplation of the parties. When such, in 
justice, ought to be the interpretation, stat- 
utes of limitation have been applied solely to 
new causes of action. A short period of 
three years on a foreign judgment, although 
general in its terms, was construed to apply 
to future judgments only in Murray v. Gib- 
son, 15 How. [56 U. S.] 421, and Boyd v. Bar- 
renger, 23 Miss. 270. We have referred to all 
the judgments and authorities cited in the ex- 
tended argument for the defence to sustain 
the position which we have no difficulty in 
overruling. 

The more difficult question remains, does 
the offence with which defendants are char- 
ged arise under a revenue law? It arises un- 
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der that law to which we are compelled to 
refer in order to ascertain its character, and 
without which no charge can be sustained. 
In this instance no crime would be described 
but for those clauses in the revenue law, to 
violate which the conspiracy was formed. 
Repeal them and the indictment fails. They, 
and section 30 of the act of 1867, are both 
equally necessary for its support. The of- 
fence arises equally under both, and if we 
concede that the section is not itself a rev- 
enue law, and that the offence does not arise 
solely under such law, no violence is done to 
language by applying the limitation act of 
1804, for that act does not require that the 
offence should. The history of interpretation 
is full of instances where courts, impressed 
with the impolicy and public injury of con- 
trary rulings, have gone very far beyond the 
license of saying that this action arises under 
a revenue law, if it does so in part, and cannot 
be prosecuted at all if such law did not ex- 
ist. But the literal technical reading is even 
strong'er than this, because it is manifest this 
same section may be deemed a revenue law, 
an army law, or a naval law, just as the ob- 
ject of the conspiracy is to violate provisions 
of the statutes for the protection of one or 
the other of these departments. In such a 
reading there is nothing novel or anomalous. 
Let us suppose that instead of a general stat- 
ute of limitation there was a separate one for 
the offences against each of those classes of 
law, and that in these circumstances such a 
conspiracy act as this under consideration was 
passed. It is evident the courts would be 
compelled to rule that the respective stat- 
utes of limitation would apply to different 
offences created by the same section, as the 
conspiracy might be to violate one or the 
other of those codes. If not, there would be 
no limitation to the crime of conspiracy. In 
such a case as supposed all would concede 
that different statutes of limitation must be 
applied to different conspiracies under the 
same section. Such a construction is now 
supported By a less pressing necessity than 
in the case supposed, because there is a gen- 
eral statute which may without violence be 
made applicable. But the principle is the 
same, and if there are sufficient urgent 
reasons to coerce it there is nothing either 
absurd or untechnical in its adoption. It is 
fully conceded that if the conspiracy were 
to fraudulently admit a foreigner to citizen- 
ship a different limitation would apply. In 
no sense, then, would the offence arise under 
a revenue law. If a revenue law, strictly 
so called, is the object of violation, the five 
years would govern, and there is no uncer- 
tainty in the rule in either case. 

In our former colonial and territorial laws 
there are many statutes which, by adopting 
those of other states, and by reference to the 
common law, in the same section, and by the 
same words, created offences of far different 
grades subject to different punishments and 
limitations. Several recent acts of congress 



for the trial of state offenders who are de- 
nied civil rights by local laws embody the 
same principle. An act declaring that all 
offences should be defined and punished as 
at common law would be what the counsel 
for defendant says this law is, if we con- 
strue it as the counsel for the government 
asks. Every possible criticism of this tech- 
nical character which is now made upon the 
proposed construction would be equally ap- 
plicable if the law read as follows: "Any 
persons who shall conspire to commit any 
offence against the revenue laws, the laws 
for the protection of commerce, for the pos- 
tal service, the army, or any law of the 
United States, shall," etc. Here we should 
be forced to say it was a revenue law, be- 
cause expressly so saying, and apply the 
five years limitation to conspiracy to violate 
it. At the same time it would also be a pira- 
cy law, and an army law, conspiracies lo 
violate which would not be limited to five 
years. But the statute as it now reads 
means precisely what it would in the sup- 
posed form. The compendious language 
used cannot alter its character. A law which 
provided for punishing conspiracies to com- 
mit offences against the revenue laws only 
would, of course, be a revenue law within 
the statute of 1804. This is conceded. If a 
law which provided solely for punishing such 
conspiracies would be so, it could by no rea- 
son lose that character because it added also 
the same penalties for the same offence in 
reference to other departments of the gov- 
ernment. No such imputed absurdity, there- 
fore, no such unheard of anomaly as counsel 
supposes, is to result from treating this one 
section now, with its compendious general 
form, including all laws, as we should be 
compelled to treat it if it specifically provid- 
ed for conspiracies against the revenue laws, 
and added subsequently the general clause 
in reference to other laws. There may be 
some difficulty in its interpretation, but there 
are in the way of carrying out the actual in- 
tention of congress and the pressing neces- 
sities of the public safety no such literal and 
technical difficulties as are imagined. 

That section 30 of the act of 1867 is found 
in an act the chief purpose of which is to 
impose taxes does not certainly make it sole- 
ly a revenue law; but its location there may 
be looked to in its interpretation. It sug- 
gests connection between it and the condi- 
tion of things which required its enactment. 
The conspiracies which called for it were, 
in the great majority of cases, those to 
violate revenue statutes. The instances also 
of its application thus far in nearly every 
case called to our attention are of the same 
character. We know as fully as any his- 
torical legal fact can be known that the 
leading object of the statute was to punish 
these offences. Experience before 1804 dem- 
onstrated that the short period of limitation 
of two years cut off nine-tenths of the pros- 
ecutions which public safety demanded. 
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These crimes it was ascertained then, and 
known still better now, are oftener than 
otherwise unknown until after that time has 
elapsed. Hence it was for them extended to 
five years, while for others it was still left 
at two years. Conspiracies to perpetrate 
crimes against the revenue are, if possible, 
still more covert and less subject to early 
discovery. It is an instructive fact, too, that 
in nearly every case of this character in 
this entire circuit, and we think all, this 
limitation statute of 1790, has been invoked 
to shield the offender. Legislation that per- 
mits such a result, more unwise, more at 
war with the well understood policy de- 
manded by the public safety in this class 
of eases, can not be .imagined. If thus com- 
pelled to read it, it will add a practical pro- 
viso that under section 30 of the act of 1867, 
no prosecutions shall take place for con- 
spiracies to violate the revenue laws. Its 
leading object will be defeated and an in- 
tention imputed to congress, we are certain 
it did not entertain. Looking to the previous 
condition of the law, the history of the 
wrongs which demanded this section, the 
object of its passage, the location of the sec- 
tion in a revenue statute, and the injurious 
and discreditable effect upon the adminis- 
tration of our criminal law, to send out of 
court flocks of wrong doers with impunity, 
we think our duty is quite clear to say that 
an indictment under it for conspiracy to 
commit an offence against the revenue laws 
may lawfully be found after twenty-four 
months. 

Had this same section 30 been inserted in 
the original crimes act, contemporaneously 
with the general limitations act of 1790, it 
would not have been so construed. There 
would have been no other limitation than 
the one in that act. The facts and history 
would not, as now, warrant the interpreta- 
tion we give it. But long before the act of 
18G7, that of 180J= had declared a different 
policy in reference to all offences'against the 
revenue. The court of last resort had said 
such penal and criminal laws should not be 
construed in the narrow sense in * which 
many common law judgments had read that 
class of acts. The onus probandi had, by 
statute, been changed in a large number of 
these cases, and this policy further illus- 
trated by a liberal judicial action which had 
extended the principle much beyond the 
specific instances named in the letter of the 
statutes. We feel we have no right to take 
a step backward in this none too efficient 
course of legislation and judgment. The fre- 
quency and boldness of this class of offences 
has been partially checked by a vigorous 
administration of the law. It has been great- 
ly aided by those wise and protective pre- 
cepts which the court of last resort has es- 
tablished in the ascertainment of guilt The 
unnecessary, impolitic and obstructive read- 
ing which thi§ defence demands is at war 



with this course of decisions. An amendment 
of the existing statutes would not authorize 
the trial of those now guilty, and there is no 
necessity in our judgment, for asking it. 

The learned counsel for the defendant cited 
several judgments to sustain the interpretation 
he asked. We have considered his references, 
and added a few others, not because they fur- 
nish guides for the particular interpretation 
here, but to suggest only that our courts, state 
and national, as well as those in England, 
have, in pursuit of what they thought the in- 
tention of the legislature, gone infinitely be- 
yond the limits demanded by our judgment 
here. Theyare trammelled by no narrowrules, 
but so administer the statute as to obey most 
deferentially and implicitly what they think 
the law-makers meant They do not require 
the most accurate or happy expression for this 
end, but read the words in a usual or unusual, 
in a general or limited, a popular or technical 
and scientific sense, just as, after a full con- 
sideration of all the facts which called for the 
enactments and the consequences of proposed 
constructions, they believe will best effectuate 
the objects of the provisions of law. It is 
most eminently true, in this department of 
law, that school definitions, and a formal log- 
ical nomenclature, are not only useless, but 
misleading. Judges and commentators have 
so often repeated this that it is no longer 
worthy of illustration. Mr. Sedgwick (page 
227) says that the attempt to set up formal 
canons is ingenious and metaphysically "cu- 
rious, but of no practical utility." Precedents 
may guide in reference to the right sources 
and limits of our inquiries in search of the 
intended meaning, and illustrate the almost 
unlimited liberty which it is our duty to take 
with the literalisms of a law, but afford slight 
aid in determining the meaning of an act in 
particular instances. 1 Bl. Comm. 59, says: 
"The signs by which we may seek the inten- 
tion are the words of the contract, the subject 
matter, the effects and c&nsequences, or the 
spirit and reason of the law." In Brewer v. 
Blough, 14 Pet [39 U. S.] 178, it is said to be 
"the duty of the court to restrain the words of 
the law with narrow limits if satisfied that the 
literal meaning would extend it to cases not 
intended by the legislature." By no popular 
signification does the word "may" mean 
"must," but they have become to be nearly 
synonymous in the law of constitutions. See 
Miner v. Mechanics' Bank of Alexandria, 1 
Pet [26 U. S.] 16; Supervisors v. U. S., 4 
Wall. [71 U. S.] 435; Galma v. Amy, 5 Wall. 
[72 U. S.] 705. "The law should be construed 
so as to effectuate it even if contrary to its 
letter," says Tonnele v. Hall, 4 Gomst. [4 N. 
Y.] 140. A notable instance of interpretation 
is that of the supreme court of the United 
States, and many state tribunals, holding that 
"beyond seas" in a statute of limitations, 
means only "without the state." Murray v. 
Baker, 3 Wheat. [16 U. S.] 341; Shelby v. 
Guy, 11 Wheat. [24 U. S.] 361. The words 
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here can hardly be said to have been inter- 
preted, but others have been supplied. De- 
fendant's counsel cited 7 Mass. 306; 4 Gush. 
214; 12 Mass. 383; 11 Ohio, 252. The points 
they adjudge are sustained by numerous other 
decisions. Garnishee laws referring to all 
debts are held not to reach those due by prom- 
issory notes, because the consequences would 
be so impolitic that the courts knew that such 
was not the intent of their makers. One of 
them held "all ships" did not include govern- 
ment ships, and the others are but illustrations 
of a familiar rule that general words, where 
the intention as adduced from the subject 
matter requires it, will be restrained to par 
ticular instances. The duty performed in 
these cases requires a similar one here to seek 
the intention, even, although a slightly less lit- 
eral meaning may result. In 15 Johns. 358, 
380, and which has been approved by the su- 
preme court, it is said: "A thing within the 
intention is as much within the law as if 
within its letter, and that which is within the 
letter is not within the statute unless within 
the intention. Such interpretation should be 
put upon it as not to suffer it to be eluded.*' 
A two years' limitation upon section 30 of the 
act of 1867, will practically repeal it. The 
English stock-jobbing acts refer to all stocks. 
It was held, looking to their object, not to 
apply to foreign stock. Salkeld v. Johnston, 
1 Hare, 196. 

General clauses in usury laws declaring all 
contracts void are construed to make them 
voidable only at the election of the party in- 
jured. Under the head of waiver the most 
important constitutional and statutory provi- 
sions are construed to be applicable only at 
the election of the party, and that he must 
elect the very first opportunity. The statute 
of frauds positively declares certain agree- 
ments void. By what rule have courts held 
under so many such laws that part perform- 
ance, the admission of the contract, etc., took 
it out of the statute, but that leading one ap- 
plicable in all instances, that the presumed 
intention must be followed even at the ex- 
pense of the letter? Pennsylvania and other 
states have said that clauses even in their 
constitutions in reference to the passing of 
laws are directory. The judgments disre- 
garding the letter of statutes by holding them 
directory when no mere interpretation could 
effectuate legislative intent, are still more nu- 
merous. Among the most learned discussions 
of this subject, resulting in as extensive as- 
sumption of judicial liberty as any to be found 
in modern books, are those by the courts of 
New York in relation to the word "corpora- 
tion," and in reference to which it was held 
that, although certain organizations were such, 
they were not so within the meaning and 
spirit of the constitution. 3 Const. [3 N. Y.] 
485; 4 Hill, 384; 23 Wend. 103; 7 Hill, 510; 
3 Seld. [7 N. Y.] 328. They come within the 
letter but not the intention. Far within the 
limits of these and numerous other prece- I 



dents, we are authorized to interpret the lan- 
guage of the thirtieth section of the act of 
1867, as we propose, if such interpretation 
embodies the legislative intention. The letter 
and form will not stand in the way. It is said 
finally, these are criminal and penal laws, and 
must be construed in favor of the defendant 
if possible. If applicable this rule is in our 
way, for with much plausibility, to say the 
least, these laws might be differently render- 
ed. We should be prepared to say, if neces- 
sary, however, that so far as statutes of limita- 
tion are concerned, and all the processes to 
bring an offender to trial, to ascertain his 
guilt, the old and irrational and frequently 
misapplied rules for the interpretation of penal 
and criminal acts have no application. It is 
only when the degree of punishment and the 
character of the offences are concerned, that 
they have been recognized. For the supreme 
court has said that all these laws intended to 
prevent fraud and protect the public revenue, 
should be liberally construed to effectuate the 
remedy and secure trial. That they must not 
be construed with other criminal and penal 
laws within the rule relied on. Ciiquot v. U. 
S., 3 Wall. [70 U. S.] 115; Taylor v. U. S., 3 
How. [44 TJ. S.] 197; 2 Am. Law Reg. (N. S.) 
614; 7 Int. Rev. Rec. 6, and the earlier Unit- 
ed States cases cited in these judgments. We 
should do violence to the reasons of these 
decisions were we to go back for maxims to 
the period when counsel and witnesses were 
denied to prisoners, in order to adopt a limita- 
tion which, in nine cases in ten, would enable 
this law to be evaded and the guilty to escape 
trial. 

We should be quite satisfied with a judg- 
ment in conformity with this opinion, but 
when the cause was argued my Brother LISA V- 
ITT was on the bench. It is, therefore, pro- 
nounced by one member of the court as then 
constituted. He has now retired and cannot 
participate in it or dissent. My Brother 
SWING has not heard the arguments, and 
I am unwilling that these accidents shall de- 
prive the defendant of the only opportunity he 
has under the laws to test the rectitude of this 
ruling. - Had I no doubt, I would not take the 
step proposed, for it is by no means conceded 
that defendants have in all cases a right to 
what is called a full bench. Yet in no case, 
when after all available diligence, there re- 
mains such a condition of opinion as we find 
in this, have I failed when hearing the cause 
alone, at the request of defendant's counsel, 
and his undertaking in case of disagreement 
to follow the case to the supreme court to con- 
fer with my brethren, the district judges, and 
if the result create the occasion, unite in a cer- 
tificate of division. If counsel ask it, such 
course will be taken in this cause. If so, they 
will submit additional copies of the briefs to- 
the district judge, unless he is already sup- 
plied. I will add that two of the judges 
in other districts before whom similar ques- 
tions are pending, concur in <this judgment, 
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and should Brother SWING also concur, it is 
likely to constitute the law of this circuit until 
congress affords— what we all deem highly im- 
politic to withhold— a review of our judgments 
by writ of error. 



Case 3Sb. 15,013. 

UNITED STATES v. DUTCHER. 

[7 Int. Rev. Rec. 122; 1 Am. Law T. Rep. U. 
S. Cts. 60.] 

District Court, N. D. Illinois. April, 1868. 

Internal Revenue— Rectifier's Books— Neglect 
to Keep. 
It is not the intent of the internal revenue 
Iaw'[of 1866; 14 Stat. 98] that rectifiers or dis- 
tillers shall he furnished with copies of the reg- 
ulations and requirements thereof. 

This was a libel for forfeiture of a rectify- 
ing establishment at Amboy, 111., for neglect- 
ing to keep a book as required by the 26th 
section of the act of July 13, 1S66. The claim- 
ant's counsel admitted that it was clearly 
proven to the jury that. the book kept did not 
show all the spirits received and purchased, 
and sold or delivered; and Hon. Geo. C. 
Bates, on behalf of the defense, asked the 
court to charge the jury as follows: That if 
the jury believed from the evidence adduced 
that no rules and regulations for the keeping 
of a rectifier's book were ever prescribed, and 
furnished to the claimant by the commis- 
sioner of internal revenue as are provided for 
in section 26 of the act of July 13, 1866, they 
must find for the claimant, even though the 
books were not kept in accordance with the 
statute. That if the jury believed from the 
evidence adduced that the claimant has ac- 
tually paid the excise tax of §2 per gallon "on 
every proof gallon so purchased or received 
by him, or sold or delivered" into the office 
of collector of that district, so that the Unit- 
ed States has not been injured or defrauded 
in its revenue by the irregular entries in his 
book, that then they must find for the claim- 
ant, as they must be satisfied that his intent 
and purpose was, by irregular books, to de- 
fraud the revenue. 

Before DRUMMOND, District Judge. The 
charge of the judge was against the posi- 
tions above taken. His honor said to the 
jury: "The simple question is, has there been 
a failure on the part of the claimant to com- 
ply with the law in section 26 of said act, in 
regard to keeping his books as rectifier? It 
is clear that it is not the intent of the law that 
each rectifier or distiller shall be furnished 
with copies of the regulations and require- 
ments. He must take proper pains to ascer- 
tain what the rules and regulations are. He 
must keep the book showing the facts re- 
quired in the section referred to, even though 
the commissioner has prescribed nothing on 
the subject;' and that a failure to keep a cor- 
rect book under circumstances which indicate 



that it was through intent or gross negligence, 
would subject the party to the penalties of 
both fine and forfeiture prescribed in said 
section." 

Verdict for the government. 
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ONITED STATES v. DUTCHER. 

[2 Biss. 51; i 8 Int. Rev. Rec 161; 1 Chi. Leg. 
News, 57.] 

Circuit Court, N. D. Illinois. Oct. Term, 1868. 

Internal Revenue— Distillers' Bonds— Penalty 
— Mistake of Officer — Tax Rate. 

1. The claim of the government under dis- 
tillers* bonds for the payment of a tax, is not a 
penalty, nor in the nature of a penalty. 

2. A bond given under the act of July 13, 
1866 [14 Stat. 163j, is not a penalty, but a con- 
tract and security, and is not affected by the re- 
pealing act of January 11, 1868 [14 Stat. 483], 
nor are suits or prosecutions instituted upon 
such a bond abated. 

[Distinguished in U. S. v. Singer, Case No. 
16,292.] 

3. A distiller cannot avail himself of any mis- 
take of the officer in overgauging the spirits. 
The law is imperative. 

4. The tax must be paid at the rate prescribed 
by the law in force at the time the bonds were 
given. 

Suit upon a distiller's bond given to the 
United States under the act of July 13, 1866 
(14 Stat. 163). 

Three cases were submitted to the court 
under, the following state of facts: In -No- 
vember, 1S66, the defendant Duteher, who 
was a distiller, had certain highwines in a 
bonded warehouse at Amboy, 111., and de- 
sired to remove them to New York, and 
thereupon made application to the proper au- 
thorities for leave to remove them, and in 
accordance with the law and practice, he 
gave bonds under which he was authorized 
to remove them from Amboy to a bonded 
warehouse in New York. Prior to their re- 
moval, in. conformity with law, the high- 
wines were inspected, and on their arrival 
in New York were again inspected, and it 
was ascertained that there was a deficiency 
in the quantity, as compared with what the 
inspection showed at Amboy, and there being 
three different bonds .given, and a deficiency 
under each, on the 20th day of May, 1868, 
suit was brought upon the three separate 
bonds against Duteher and the sureties, to 
recover for the deficiency. 

Jesse O. Norton, U. S. Dist Atty. 
George C. Bates, for defendants. 

Before DAVIS, Circuit Justice, and DRUM* 
MOND, District Judge. 

DRUMMOND, District Judge. Various ob- 
jections have been made on the part of the 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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defendants, which I will proceed to consider 
in their order. 

In the first place, it is claimed that the law 
under which these bonds were given, has 
been repealed by the law of January 11th, 
1868 (14 Stat. 483). The law under which 
the bonds were given, was passed on the 
13th of July, I860. It is claimed that the 
repeal of the law of 1868 deprived the gov- 
ernment of the right to institute suits upon 
these bonds, and also prevented the govern- 
ment from prosecuting them after suits had 
been instituted; in other words, that the 
repeal of the law puts an end to all proceed- 
ings connected with these bonds, and all 
right or claim to sue upon them— and on the 
ground that this is a penalty— the rule being 
that unless there is a saving clause all pen- 
alties under the law fall with the repeal of 
the law. This rule is not disputed and is 
well established. The only question con- 
nected with this part of the case is whether 
this is a penalty. We think it is not. The 
highwines were in the bonded warehouse at 
Amboy, for the purpose of securing the gov- 
ernment in the payment of the tax. They 
were permitted to be removed to a bonded 
warehouse elsewhere (in this instance to 
New York), upon giving sufficient security. 
When they arrived at the bonded warehouse 
in New York, they were held there for the 
payment of the tax; they were taken out of 
the custody of the government and given to 
the owner, in order that they might be trans- 
ferred, and, of course, the government losing 
all control of them, the bonds stand as se- 
curity to the government for the payment of 
the tax and for nothing else. When the par- 
ties executed the bonds, they made a con- 
tract with the government, not in the nature 
of a penalty, but for the purpose simply of 
paying the tax which was due to the gov- 
ernment. The only question is whether the 
repeal of the law, hy the act of January 11th, 
1868, which declares that thereafter the tax 
should be paid before distilled spirits should 
be removed from a bonded warehouse, de- 
stroyed the contract which the parties had 
previously made with the government for the 
payment of the tdx. This contract was law- 
ful when it was entered into. It was for 
the payment of a -sum that was due to the 
government, and it is difficult to see how the 
. mere repeal of the law" can destroy the con- 
tract, and put an end to a right on the part 
of the government, which was absolute— 
namely, the payment of the tax. It is not a 
penalty. It is a sum claimed to be due the 
government for its support, like any other 
tax, and is not in the nature of a penalty. 
But independent of this, the repealing law, it 
is clear, was not intended to prevent the op- 
eration of such contracts as this. By virtue 
of prior laws the owner of highwines had a 
right to remove them from a bonded ware- 
house, upon giving a bond under such regula- 
tions as the commissioner of internal revenue 
might prescribe without the payment of the 



tax, and this law merely says that hereafter 
it cannot be done, but before the removal of 
the highwines from a bonded warehouse, all 
taxes must be paid, and then comes in the 
clause that, "All acts, and parts of acts, in- 
consistent with the provisions of this act be 
and are hereby repealed." 

The contract that was thus made was not 
inconsistent with the provision. It was volun- 
tarily entered into by the parties with a view 
of paying the taxes which were due the gov- 
ernment Therefore, it is clear— and both of 
us concur in this— as we do in ail the conclu- 
sions given in deciding these cases— that the 
repealing law did not destroy the contract 
entered into between these parties and the 
government for the payment of the tax. 

The next question is whether the parties 
are bound by the bonds which they have 
given, in which is stated the quantity of high- 
wines, as by the inspection of the proper au- 
thority at Amboy. The evidence of the of- 
ficer in New York and the officer at Amboy 
who inspected the highwines has been taken, 
and it appears from the evidence that the in- 
spector at Amboy certified that the wines 
were of greater quantity than was the fact; 
in other words, that he gauged the casks of 
highwines too high. 

The question is, whether the defendants 
can avail themselves of this difference, on 
the ground that there was a mistake made in 
gauging the liquors. We think they cannot. 
The 40th section of the act of 1S66 provides 
that all distilled spirits which had been in- 
spected, gauged, proved and marked by the 
inspector, according to the provisions of law, 
might be removed, without the payment of 
the taxes, from a bonded warehouse, under 
such rules and regulations and on such bond 
or security as the commissioner of internal 
revenue, subject to the approval of the sec- 
retary of the treasury, might prescribe, and 
that they might be transported to any gen- 
eral bonded warehouse; that after their ar- 
rival there they were to be inspected, and 
that "the tax shall be paid on the difference 
between the number of proof gallons stated 
in the bond given at the place of shipment 
and the number received at the warehouse, 
less the allowance for leakage as established 
by the regulations of the commissioner of 
internal revenue." Observe, the tax shall be 
paid on ( the difference between the number 
of gallons as stated in the bond and the num- 
ber received at the warehouse less the al- 
lowance for leakage, etc., "and, except for 
actual destruction by unavoidable accident, 
by the elements or by the public enemy, no 
other allowance for loss shall be made." Now 
we think the language of this section im- 
perative, and too explicit to allow us to admit 
any evidence tending to show that there 
was a mistake made in the gauging of the 
liquors, the language of the section being 
that the tax must be paid on the difference 
between what the bond states as inspected 
and the amount as received at the place of 
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transfer, and that no other allowance shall 
be made except of a particular character, 
and the claim here not coming within the 
exception. That exception, of course, was 
intended to provide for any destruction with- 
out any fault or neglect on the part of the 
owner in the transit of the property from one 
bonded warehouse to another, as by fire, by 
breakage of cars, and everything of that sort. 
It is a hard rule, undoubtedly, for I am sat- 
isfied that there was a mistake made, but it 
is a mistake that we cannot remedy. They 
must, therefore, pay over the tax for the 
difference in the quantity after making all 
such allowances as the regulations prescribe, 
and as, after such allowance, there is a de- 
ficiency, which is admitted, for that defi- 
ciency the defendants are liable upon their 
bonds. 

Another objection has been made, that, 
conceding the defendants are liable, they are 
liable only to the extent of sixty cents per 
gallon, and not for two dollars, as the law 
then was; and it is claimed that the bond 
stands in the place of the highwines, and if 
the wines were in the bonded warehouse in 
New York, the government could only have 
now what is the present tax, and could not 
recover or have what was the tax by the 
law of 1866. What has become of these 
highwines we do not know, whether they are 
there or have been sold, but the theory of 
the case proceeds upon the ground that the 
defendant, who owned these highwines, and 
in whose custody and control they were, has 
abstracted from the casks, without the pay- 
ment of the tax, a certain quantity of liquor. 
Whether he has done so in fact or not, is 
not material, that is the theory upon which 
the eases proceed, and, of course, we must 
take it just as it exists, and decide upon the 
principle which there is in the cases, and that 
being so, the defendants must pay the tax 
which was due under the law in force at the 
time, namely, two dollars per gallon. How- 
ever, as I am satisfied that there was a mis- 
take, as I have already said, in the quantity 
of highwines as certified, it Would afford me 
pleasure, and I have no doubt it will also 
my brother judge, to certify to the proper 
authority that the evidence does establish this 
conclusion, in order that the parties may apply 
there for a reduction of any sum which may 
be recovered against them. In this way the 
defendants may obtain the relief they ask 
from the couit, and which we think the court 
is not competent to give. I have been told 
that the commissioner of internal revenue 
has in some instances taken sixty cents a 
gallon under similar circumstances. If that 
has been done, it shows (I understand it is 
now repudiated) an inconsistency which ought 
not to exist. But the courts of the country, 
while treating the decisions of a bureau at 
Washington with due respect, must decide 
all legal questions arising before them accord- 
ing to their own views of the law. 
Judgment for the United States. 
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UNITED STATES v. DUVAL et al. 

[Gilp. 356.] i 

District Court, E. D. Pennsylvania. June 3, 
1833; Dec. 13, 1S33. 

Usage — Indian Agent— Extra Compensation — 

Discretion— Disallowance op Claim 

— 3JTew Trial. 

1. A usage, which is to govern a question of 
right between parties, must be so certain, uni- 
form, and notorious, as to be understood and 
known by them. 

[Cited in Pierpont v. Fowle, Case No. 11,152; 

U. S. v. Buchanan, 8 How. (49 U. S.) 102.] 
[Cited in Blake v. Stump, 73 Md. 172, 20 Atl. 

788; Carter v. Philadelphia Coal Co., 77 

Pa. St 291; Cope v. Dodd, 13 Pa. St. 35; 

Potts v. Aechternacht, 93 Pa. St. 142.] 

2. The usage of a department of the govern- 
ment, in settling its accounts, can have no effect 
on those of an individual unless it is certain, uni- 
form and notorious. 

[Cited in brief in U. S. v. Ingersoll, Case No. 
15,440.] 

3. Although the salary of an Indian agent is 
fixed under the provisions of the act of April 
20, 1818 [3 Stat. 461], at a certain sum, yet he 
has a right to an allowance in addition, for such 
services or expenditures as are authorised by a 
general usage of the department of war. 

4. Where a charge, not prohibited by law, is 
supported by a clear equity arising from a bona 
fide performance of service by a public officer, 
or a bona fide expenditure of money for the pub- 
lic service, a discretion is properly vested in the 
head of a department of the government to al- 
low it, although there is no express authority for 
it, and it is not a subject of strict legal right. 

5. In all cases where a discretion is confided 
to the head of a department of the government, 
to allow or disallow a charge of a public officer, 
a court and jury have the same discretion over 
the charge, when it comes before them for revi- 
sion and examination. 

6. Where a public officer, at the request of the 
head of a department, performs other public du- 
ties than those properly belonging to his office, 
he is entitled to extra compensation. 

[Cited in U. S. v. Ingersoll, Case No. 15,440.] 

7. Expenditures made by an Indian agent, 
for the benefit of the Indians, and on a tract of 
land reserved and held by themselves, are not 
to be charged to the United States. 

8. Under the provisions of the act of March 3, 
1797 [1 Stat. 512J, no claim of a public officer 
for a credit, can be admitted on a trial, unless 
it has been presented to and disallowed by the 
accounting officers of the treasury. 

9. A suspension of a claim for a credit, by the 
accounting officers of the treasury, is not a dis- 
allowance, although no particular form of allow- 
ance or disallowance is required. 

10. Where a controversy consists chiefly of 
questions of fact, the objections to a verdict 
must be very cogent to induce the court to grant 
a new trial. 

[Cited in Briscoe v. Bronaugh, 1 Tex. 326.] 

11. Where a jury render a verdict against the 
plain principles of law, as laid down by the court, 
and against clear and unquestioned evidence, the 
court will grant a new trial notwithstanding the 
particular circumstances or general justice of 
the case. 

[Cited in U. S. v. Five Cases of Cloth, Case 
No. 15,110; Fearing v. De Wolf, Id. 4,- 
711; Macy v. De Wolf, Id. 8,933.] 

i [Reported Oy Henry D. Gilpin, Esq.] 
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On the 25th of January, 1833, suit was 
brought in this court by the United States 
against the representatives of Edward W. 
Duval [Ellen Duval, and William Duval], to 
recover eleven thousand five hundred and 
thirty-eight dollars and fifty-four cents, for 
that sum of money alleged to have been re- 
ceived by him in his life time, and to be still 
due and unpaid. To this suit the defendants 
pleaded the general issue. The case came to 
be tried before HOPKINSON, District Judge, 
and a special jury, on the 3d of June, 1833, 
when the material facts established were as 
follows: 

On the 7th of October, 1824, Mr. Duval 
was appointed Indian agent to the Cherokees 
on the Arkansas, and gave bond to the Unit- 
ed States with two sureties, in the sum of 
ten thousand dollars, for the faithful dis- 
charge of the duties of the office. There be- 
ing no agency house, he was authorized to 
build one at an expense not exceeding two 
thousand dollars. Finding, however, on his 
arrival there, that the other duties of his sta- 
tion prevented his attention to this object, 
and having a house of his own, such part of 
it as was necessary was occupied for the 
public use, and a *ent of one hundred and 
twenty dollars per annum, allowed by the 
government. In 1826, however, it being con- 
sidered absolutely necessary, he was directed 
to purchase a house at the cost first specified. 
This he did on the 31st of March, 1S2T, but 
the building requiring much alteration and 
repair, was not completed till the end of De- 
cember, 1829, though partially occupied in 
June preceding; the entire cost of purchase, 
alterations, and repairs having amounted to 
two thousand six hundred and seventy-nine 
dollars and sixty cents. Mr. Duval was also 
directed to build, for the use of the Indians, 
a cotton gin, but limited to seven hundred 
dollars; the Indians themselves wishing a 
better one, offered him five hundred dollars 
more from their own funds, and ultimately 
agreed, should it cost above twelve hundred 
dollars, to supply the excess; it was finished 
in 1829, for eighteen hundred and seventy 
dollars and ninety-four cents. Immediately 
after his appointment, and with these instruc- 
tions as well as others in regard to the gen- 
eral discharge of his duties as agent, Mr. 
Duval went to Arkansas. He remained there 
until January, 1828, acting to the entire satis- 
faction of the government, and obtaining 
much influence among the Indian tribes. He 
devoted himself especially to carry through 
the plan of removing the Indians over the 
Mississippi, and was entrusted with large 
disbursements for that object. His accounts 
appear to have been regularly rendered up to 
this time. In the winter of 1827, the Chero- 
kees, urged on as they represented by the 
pressure of heavy grievances, determined to 
send a delegation to Washington, without the 
usual previous permission to do so, and with 
some difficulty prevailed on Mr. Duval to ac- 
company it, on the 3d of January, 1828. This 



visit led to negotiations of importance, in 
which he acted as the principal negotiator for 
the government. They ended in a treaty with 
the Cherokees, on the 6th of May, 1828, for 
the cession of their territory lying within the 
boundaries of Arkansas, and removal beyond 
its western limits. By the fourth article, 
however, a small tract, on which various im- 
provements had been made, was reserved 
from the general cession, and agreed to bo 
sold by the United States, who were special- 
ly to apply tne proceeds to erect a mill and 
other works, for the benefit of the Chero- 
kees, in their new country. On the 6th of 
June the delegation left Washington to re- 
turn home. Mr. Duval remained until the 
month of November following, up to which 
time he settled his accounts. He then re- 
turned to Arkansas, entrusted with carry- 
ing into effect the treaty made in the spring; 
and was also appointed agent for the Choc- 
taws west df the Mississippi, though without 
any allowance for additional compensation. 
He was besides directed to receive the emi- 
grant Indians from Georgia and the adjoin- 
ing states, at the mouth of White river, and 
to provision and transport them west of Ar- 
kansas. On the 22d of April. 1829, the res- 
ervation, above referred to, was sold by the 
United States with all the improvements 
made upon it; the proceeds were two thou- 
sand and fifty dollars, and were applied to 
the benefit of the Indians on the new terri- 
tory to which they removed. The reserva- 
tion in question was purchased by Mr. Du- 
val himself, and remained in his possession 
and that of his representatives, until the 
26th of April, 1832, when the sale was can- 
celled by the secretary of war, on the ground 
that such a purchase oughr not to be made 
by an Indian agent. To this decision his rep- 
resentatives assented, and the sum given by 
Mr. Duval was repaid. After his return to 
the agency, for a period of fourteen months, 
Mr. Duval received and disbursed very large 
sums of money in the performance of his va- 
rious duties. He failed, however, to render 
any account during the whole of that time, 
by reason, as was afterwards alleged, of his 
constant engagement in the public service. 
After waiting till the 15th of January, 1830, 
the secretary of war informed him that the 
provisions of the law of January 31, 1823, 
relative to punctual settlements, being posi- 
tive, and the accounting officers of the treas- 
ury having reported his failure to comply 
with them for so long a period, no other 
course was left than his removal. On the 
15th of September, 1830, Mr. Duval died in 
Arkansas, no adjustment of his accounts hav- 
ing been made. In the spring of 1832, his 
representatives presented an account of the 
disbursements made by him. and his various 
claims for expenditures, allowances, and com- 
pensation, which resulted in a balance al- 
leged to be due to him from the United 
States, of three thousand nine hundred and 
sixty-five dollars and fifty-one cents. On an 
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examination of this account by the account- 
ing officers of the treasury, numerous items 
of charge were rejected, as inadmissible, or 
not sufficiently proved, and on the 26th of 
April, 1832, according to their report, he was 
at the time of his death actually indebted to 
the United States in the sum of eleven thou- 
sand five hundred and thirty-eight dollars 
and fifty-four cents, the debt to recover 
which this suit was brought. 

The difference between the two accounts, 
amounting altogether to fifteen thousand 
five hundred and four dollars and five cents, 
was made up of numerous charges which 
were classed under the following general 
items; viz. 

1. The rent of his house for the 

agency, from October 1, 1826, 

to December 31, 1829 $ 390 00 

2. His expenses and compensation 

at the treaty of May 6, 1828. . 1,064 01 

3. Expenses of the Indian delega- 

tion 2,429 13 

4. 5. Horses and steamboats for 

transporting emigrating In- 
dians 1,15$ 00 

6. Loss of his horse and his ex- 

penses at an Indian council.. . 147 50 

7. His compensation as Choctaw 

agent 500 00 

8. A sum paid T. Graves under the 

treaty of 6th May, 1828 1,125 00 

9. Purchasing looms for the In- 

dians 54 46 

10. Sending a special messenger to 
Washington 250 00 

11. Services of an interpreter to the 

Indian delegation 300 00 

12. Forage for his own horses 466 64 

13. Expenditures on the agency 

house above $2,000 679 60 

14. Expenditures on the cotton gin 

above $700 1,170 94 

15. Expenditures on the Cherokee 

reservation before its sale 270 35 

16. 17. Expenses and provisions to 

Indians visiting the agency 177 00 

18. Provisions to emigrating Indians 891 24 

19. Expenses at the agency for the 

Indians 1,017 50 

20. Provisions for and charges on 

account of emigrating Indians. 1,861 93 

21. 22, 23. .Special services and ex- 

penditures required at the 

agency 123 00 

24. Expenditures on the reservation 
while it was in his own posses- 
sion 1,427 75 

$15,504 05 

Mr. Gilpin, U. S. Dist. Atty. 

The amount in dispute in this case is large, 
but it is also important from the circum- 
stances connected with it. Nearly three 
years have elapsed since the death of Mr. 
Duval, so that the fullest opportunity has 
been afforded to elucidate and explain every 
part of the transactions. The whole accounts 
have been thoroughly investigated by the 
accounting officers of the treasury, with the 
aid of his representatives, and under the im- 
mediate inspection of those officers of the 
government, who have long been versed in 
all the minutiae of such accounts, and are 
well acquainted with the expenditures nec- 
essary for an Indian agent. "We are to con- 



sider in the outset the duties of the agent, 
his compensation, and the disbursements he 
can lawfully claim allowance for. His du- 
ties, as defined by law, are to receive and 
dispose of goods to the Indians on public 
account, to carry into effect the various pro- 
visions of the treaties with them, and to ac- 
count regularly every quarter. His compen- 
sation was at first a salary and certain ra- 
tions, but in 1818 it was fixed at fifteen hun- 
dred dollars, to embrace all allowances for 
himself, his clerks, and every service con- 
nected with his office. His disbursements 
are either those necessary to his place, or 
such as are extra and contingent; before he 
can claim allowance for them, all, even the 
most necessary, must be accurately vouched; 
when, however, they are extra or contingent 
expenditures, a mere voucher of their hav- 
ing been made is not sufficient, they are not 
left to his own discretion, they must be sanc- 
tioned by the secretary of war, or proper of- 
ficer of the department. These rules are to 
govern us in admitting or rejecting the claims 
that are now made by Mr. DuvaPs repre- 
sentatives; such as are strictly within the 
duties of his office must be satisfactorily 
proved; such as are not must have the sanc- 
tion of the department. 

The first two items are evidently contin- 
gent, and are expressly refused by the treas- 
ury for want of the proper sanction. Nor 
are they just. In the first, rent is charged 
for his own house long after one had been 
purchased by the United States, or at least 
long after Mr. Duval had received the mon- 
ey to purchase one; and in the second, he 
was performing the duties of his office at a 
distance from his agency, but certainly not 
with more labour, and for this he was re- 
ceiving his salary. * The next three items de- 
pend entirely on vouchers of the sufficiency 
of which the jury must judge. The sixth, 
however, is clearly within the provision for 
compensation fixed by law, and to authorise 
its allowance in addition, the sanction of the 
department even would scarcely suffice; yet 
this is entirely wanting. The claim for com- 
pensation for the Choctaw agency, is direct- 
ly at variance with the terms entered into 
on his appointment, , which were, that there 
should be no additional allowance. The pay- 
ment to Graves is provided for by the treaty, 
and was to be made by the United States; 
it was actually paid at the treasury; and this 
payment by Mr. Duval was without authori- 
ty, which he ought first to have obtained. 
The next item is a matter of proof, the ob- 
ject of the expenditures being within the du- 
ties of the agent. The three which follow 
are altogether contingent, altogether such 
as an agent ought not to make without 
previous authority; to send a messenger 
to Washington at a heavy expense, when 
the documents could have been transmit- 
ted by mail; to employ an additional inter- 
preter when there was one attached to this 
tribe, and regularly in the service and pay 
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of the United States; and to charge the 
United States with the keeping of his own 
horses, when his compensation is fixed by 
law, and limited to a sum which is expressly 
to include all the charges for his official acts 
and services; these are expenditures which, 
if allowed on the mere discretion of the 
agent, and without the sanction of those offi- 
cers whom the law authorises to control him, 
would lead to the most lavish system. The 
thirteenth item is an expenditure by an 
agent directly contrary to his instructions, 
which limited him to two thousand dollars. 
The fourteenth and fifteenth are charges 
that never should have been made to the 
United States; in their cession the Indians 
made a "reservation" of a small tract of land 
for their own use; on this a cotton gin was 
erected for them, towards which the United 
States agreed to contribute seven hundred 
dollars and no more; certain improvements 
which the Indians wanted were also made 
for them; the disbursements were made by 
the agent, but were entirely for the benefit 
of the Indians; any additional ones, there- 
fore, on the house, on the gin, or on the 
reservation itself, were chargeable to them; 
they knew the limitation fixed on the build- 
ings; they expressly retained the reserva- 
tion as their exclusive property; the agent 
was equally acquainted with both circum- 
stances; the former never expected these 
payments to be made by the United States, 
and the latter had no right to charge them 
with them. Most of the charges embraced 
in the eight following items are matters of 
proof for the jury, but among them are 
found some, contingent in their character, 
and being without the sanction of the war 
department, inadmissible. To the last or 
twenty-fourth item, there is an evident and 
unanswerable objection; it has never been 
disallowed by the treasury; it is not "includ- 
ed among the rejected items making up the 
balance claimed from Mr. Duval. The fourth 
section of the act of March 3, 1797, express- 
ly declares, that in suits between the United 
States and individuals, no claim for a credit 
shall be admitted upon the trial, but such 
as have been presented and disallowed by 
the accounting officers, which is not the case 
with this item. In fact, the treasury have 
given the defendants time to produce their 
proof; they are not disposed to reject it; 
it is not the subject of controversy now as 
to its principle; there is nothing that makes 
it yet a proper matter for the investigation 
of this tribunal. 1 Story, Laws, 464 [1 Stat. 
512]; 2 Story, Laws, 1189, 1191 [2 Stat. 653, 
654]. 

J. R. Ingersoll and Mr. Sergeant, for de- 
fendants. 

The existence of a suit does not in any de- 
gree authorise the inference that there is 
any, the smallest, amount unaccounted for 
by the public ofiicer. It does not necessarily 
imply that the accounting officers of the gov- 



ernment ever thought that such was the 
case. It is perhaps deemed a convenient mode 
of settling an account which must be settled 
somewhere, and justice is not anticipated in 
her results by any of the preliminary pro- 
ceedings. The argument on behalf of the 
United States seems to presume, that the de- 
cision here is to be controlled by what the 
public officers at Washington have done, or 
have refused to do. .This is not so. The 
whole matter is before the court and jury, 
and on the broadest equitable principles. It 
is no doubt true, that in settling accounts at 
the treasury* the accounting officers require 
the sanction of the head of the department 
for an expenditure evidently contingent; but 
this court and jury do not require his sanc- 
tion; they have the same power to make the 
allowance that he has, and so the supreme 
court has expressly decided. More than this, 
if the accounting officers or the secretary 
should reject a claim because not authorized 
by law, this court could allow it, should they 
deem it equitable. It has been alleged, that, 
as the claim for many of these expenditures 
rests on the usage of the department in 
allowing them, and the sanction of the sec- 
retary has been always given to such allow- 
ances, consequently his sanction forms part 
of the usage; but to this it is answered, that 
the sanction of the secretary is not a con- 
stituent part of the usage, which is limited 
to the thing done and the circumstances nec- 
essarily attendant on it; if it has been usual 
for the secretary to allow a charge, and he 
shall refuse to do so in a particular instance, 
the court and jury are to do what he ought 
to have done. These principles have all 
been clearly established by the supreme 
court U. S. v. Macdaniel, 7 Pet. [32 U. S.] 
1; U. S. v. Ripley, Id. 18; U. S. v. Fille- 
brown, Id. 28. 

The first item of charge hardly admits of 
a question; the United States agreed to fur- 
nish an agency house, and one fit to live in 
was not finished till December 31, 1829; of 
course they must pay the rent till that time; 
nor did Mr. Duval receive any money until 
he bought the new house; he was merely au- 
thorised to draw it before; it was a credit, 
not a payment. To his compensation in ef- 
fecting the treaty he is justly entitled; his 
great services are proved; it was not part 
of his duty as an Indian agent; he was ex- 
pressly requested to act by the government; 
and similar allowances have been made in 
cases exactly similar. The third, fourth and 
fifth items were rejected for want of vouch- 
ers, which have been furnished at this trial, 
and of course remove the objection. The 
expenses of Mr. Duval, at the council, have 
been admitted by the accounting ofiicers, but 
the item has been rejected because it in- 
cludes a, charge for the loss of his horse: 
we have proved this loss to have been in 
the service of the United States, and occa- 
sioned by duties he was performing for 
them; a circumstance giving him an unques- 
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tionably equitable claim. His charge as 
Choctaw agent is for his. expenses; the 
agreement that he was not to receive addi- 
tional compensation, never was intended to 
deprive him of the repayment of expenses, 
expressly occasioned by his assuming gratu- 
itously a new duty. The double payment to 
Graves is an error which ought not to fall 
on Mr. Duval; he was authorised to make it 
under the general agency connected with the 
treaty; he did so; after he had actually 
paid it in Arkansas, the treasury pays it, 
without inquiring, at Washington; the blame 
is there, and Mr. Duval must not be made to 
suffer. We have fully proved the expendi- 
tures in the ninth item. Those in the tenth 
and eleventh are of the most equitable char- 
acter; important accounts and vouchers 
were to be transmitted through the wilder- 
ness; they related to the fulfilment of an 
interesting treaty; the expenditure of thou- 
sands of dollars depended on them. So in 
the employment of an interpreter, surely in 
adjusting an important treaty, it was no 
extravagant exercise of discretion for Mr. 
Duval to have his own interpreter, in addi- 
tion to the one belonging to the Indian dele- 
gation; the United States were the sole 
gainers by it, and to throw the expense on 
their authorised agent would be manifestly 
unjust Mr. Duval was allowed to purchase 
two horses at the expense of the United 
States; he did not do so, but employed his 
own in their service; to pay him for their 
forage is surely most equitable; and it nev- 
er was intended that, under such circum- 
stances, it should be deducted from his com- 
pensation. The limitation of two thousand 
dollars for the agency house was applicable 
to the cost of the building; this excess has 
arisen from the land, and that land has 
since become the property of the United 
States: will ,they make the agent pay from 
his own pocket for property they hold them- 
selves, especially when he has proved the 
bona fide expenditure of the sum in a pur- 
chase directed by them? The expenditures 
on the reservation were made by Mr. Duval; 
no doubt at first for the Indians, but by the 
treaty the United States agreed to sell this 
reservation and give the proceeds to the In- 
dians; they have done so, and paid them 
the whole sum it brought with the improve- 
ments; but at the time of sale these im- 
provements had not been paid for, and the 
United States were bound either to deduct 
their cost from the sum received and pay it 
to Mr. Duval, who made them, if the treaty 
meant the net proceeds; or if it meant that 
the Indians were to receive the whole for a 
gift as it stood, then they were to pay off 
the cost of the improvements besides; in 
either case, as the sale of the property was 
entrusted to them, Mr. Duval has a right to 
look to them for this payment. The remain- 
ing items, except the last, depend entirely 
on the sufficiency of the proof, and that of- 
fered on this trial seems in most respects 
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amply sufficient In fact, the only cases not 
almost indisputable, are those of the allow- 
ance to the blacksmith, McDavid, for his 
assistance in the nineteenth item, and to 
Flower, for "his services as a commissary 
in furnishing provisions: it is alleged that 
these are included in the general payments 
of their respective contracts, but the evi- 
dence appears sufficient to show that they 
were extra expenditures, and entitled to a 
separate allowance. The twenty-fourth item 
ought to be submitted to the jury; it is 
part of the same transaction which should 
be definitively closed by their verdict; the 
charge itself is very just: Mr. Duval pur- 
chased the land without any idea that the 
government would disapprove of it; he ex- 
pended this money on it when it was his 
own; the United States took it from him and 
now retain it; they have the benefit of all he 
did, and of course ought to pay for it It 
has, however, been submitted to the treas- 
ury and there suspended, which is tanta- 
mount to a disallowance; it therefore forms 
a set-off, such a one as would be indispu- 
table between man and man; such a one as 
the act referred to by the district attorney 
never meant to exclude; the intention of that 
law was, to give the United States an op- 
portunity of examining, through its officers, 
the claims presented, before they were sub- 
mitted to a judicial investigation; this has 
been done, and the accounting officers have 
not been satisfied of their correctness; in no 
respect, therefore, will the United States suf- 
fer any injustice by its admission, while the 
defendants will be subjected to great hard- 
ship by a refusal. 

Mr. Gilpin, U. S. Dist Atty., in reply. 

It has not been contended that the jury are 
to be bound by the decisions of the account- 
ing officers; but merely that their reasons in 
rejecting many of the claims are entitled to 
great weight, as persons well acquainted with 
the usa'ges in regard to such agencies, and 
the nature of the vouchers, and having no in- 
terest whatever. This ought especially to 
weigh in the present case, because these ac- 
counts have been all made up since the death 
of Mr. Duval, and every rejected item is pre- 
sented for the first time since that event 
though the actual disbursements took place 
before. It is to be remembered too, that 
though the amount in dispute is large in it- 
self, yet it is not so in comparison with the 
aggregate of Mr. Duval's disbursements, 
which was probably more than a million of 
dollars. The principles which govern the al- 
lowances here are simple. First, to allow 
Mr. Duval the specific sum for his own com- 
pensation and expenses which the law author- 
ises. Secondly, to require adequate proof of 
all his disbursements. Thirdly, where the 
disbursements have not been specifically au- 
thorised by law or settled usage, to require 
the sanction of the secretary of war. To the 
last, which embraces most of these disputed 
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charges, the defendant's counsel object. They 
deny the necessity of the allowance of the sec- 
retary in contingent expenditures, and assert 
that if the jury think them proper, that is suf- 
ficient. To this it is answered that the law 
means to require the secretary specially to 
superintend all contingent expenditures, he is 
held responsible for the disbursement of the 
contingent fund for Indian affairs, he is 
obliged to report annually every payment 
made from it, he knows what an agent in re- 
mote districts, in Arkansas for instance, ought 
to apply it to, which surely a jury in Phila- 
delphia cannot. The allowance therefore of 
the secretary converts what is contingent into 
a specific expenditure. The appropriation by 
law is general when first made; this sanction 
makes it specific; it does what congress have 
done in many points, and would have done in 
all, could they have known every want of the 
agency. When the defendants rest their claim 
on a usage of the department, they seem to 
admit this principle; for that usage is itself 
an implied sanction. It is in their applica- 
tion of the usage to their particular claims 
that they fail; a uniform or general admis- 
sion of the very same allowance must be 
proved, which they have failed to do; in the 
Case of Macdaniel, the express approval of 
the same services for which he claimed eom : 
pensation was proved on previous and re- 
peated occasions, and the question was as to 
the amount of compensation; in the Case of 
Fillebrown there was an implied contract to 
do the act previously ascertained, the amount 
of compensation alone was left unsettled. 

It is contended therefore that in regard to 
all disbursements, falling within the class 
which is to be paid from the appropriation for 
"contingencies," the following rules are to 
govern the allowance: (1) That the appropri- 
ation is made by law, to be applied only to 
such cases as the secretary of war sanctions, 
and consequently, that all claims for "con- 
tingencies" not sanctioned by him, mus.t be al- 
lowed by the legislature, not by the courts. 
(2) That if such claims could be the subject of 
judicial allowance, still, in the absence of any 
express contract between the government and 
Mr. Duval, as to the services performed or 
the amount to be paid for them, the evidence 
of the implied contract must rest upon the 
usage proved in the cause; that according to 
such usage the allowance for contingencies, 
both as to the necessity of the services and 
the amount to be paid for them, has been in- 
variably governed by the decision of the sec- 
retary of war in each particular case; that 
therefore no claim for contingencies ought to 
be allowed to the defendants, which has not 
been specifically sanctioned by the secretary 
of war. (3) That there was an implied con- 
tract between Mr. Duval and the government, 
to take such sum for every contingent serv- 
ice performed by him, as might be allowed 
by the existing head of the department at the 
time of settling his account; that therefore 
his representatives can claim nothing for con- 



tingent services without such allowance. 
These principles are not in opposition to the 
decisions of the supreme court, which Have 
been cited; they place the judgment on an 
officer who is well fitted by his situation to 
form a correct one, and whom congress have 
obliged to report annually and made responsi- 
ble; to do otherwise would be to submit to 
the uncontrolled discretion of a subordinate 
agent, in a remote place, who is amenable to 
no one whatever. 

If these rules be correct, then the claims of 
Mr. Duval for allowances for the rent of his 
own house from April 1, 1827, to December 
31, 1829; for his services at Washington, in 
procuring the acceptance of the treaty of 
May 6, 1828, by the Cherokees; for the loss 
of his horse in going to an Indian council; for 
forage of his own horses from January 1. 
1826, to August 1, 1830; and for special serv- 
ices rendered by himself at the agency; not 
having been sanctioned by the secretary of 
war ought not to be allowed. They were all 
services of his own, rendered in the perform- 
ance of those duties for which he received by 
law a specific compensation, and if the secre- 
tary, who knew all the facts and circumstan- 
ces, did not consider them as extraordinary, 
they ought not to be paid for from the con- 
tingent fund. The same remark may be 
made as to his employment of expresses and 
an additional interpreter; they are expendi- 
tures in relation to the ordinary duties of his 
agency, of the propriety of which the head 
of the war department could best judge, as 
well as of the fund from which they ought to 
be paid. As to the claims of Mr. Duval, for 
allowances for disbursements made by him 
on the property and improvements called the 
"Cherokee Reservation," mentioned in the 
fourth article of the treaty of May 6, 1828; 
viz. for building and repairing the agency 
house, over and above the sum of two thou- 
sand dollars, either before or after the sale of 
the reservation; for erecting a cotton gin, 
over and above the sum of seven hundred dol- 
lars; and for expenditures charged by him 
to the "Cherokee Reservation," and made 
previous to the sale, they ought not any of 
them to be allowed, because they are not le- 
gally chargeable against the United States. 
In the first two expenditures Mr. Duval was 
allowed certain sums by the United States, 
which he received and expended; he has no 
right to ask more from them; the land be- 
longed to the Cherokees; all that Mr. Duval 
expended on it, whether on the buildings in 
addition, or in improvements, was for them 
and they must pay him; he had no lien on 
the land; it was sold by the United States 
under the treaty and the proceeds paid over 
to the Cherokees; if the sale was incorrect 
or imperfect it is to be sold again, and if it 
brings more the surplus must be paid to them 
also; but until actually sold it was or is the 
property of the Indians, and to them Mr. Du- 
val must look for repayment. The same 
principles are to be applied by the jury in 
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considering all tlie other items, except the 
last, which falls under the class of contingen- 
cies; the rest, which are matters of proof, 
must depend entirely on the evidence: As to 
the twenty-fourth item, the law is too clear 
to admit of doubt; it requires expressly that 
every credit claimed shall have heen disal- 
lowed; this has not heen done; a suspension 
is not a disallowance; a suspension followed 
hy a suit for a balance which includes the 
sum suspended, might he an implied disallow- 
ance; hut a sum presented, suspended, and 
not embraced in the amount claimed on suit 
hy the United States, is not a disallowance 
either express or implied; on the contrary, it 
leaves the inference that the claim is believed 
to be just, and will be admitted on proper 
proof being produced, for which time is now 
given. 

HOPKINSON, District Judge (charging 
jury). It is more than two weeks, that your 
attention has been closely and patiently giv- 
en to this interesting and complicated cause, 
in which an endless variety of facts, inter- 
mixed with questions of law and usage, is 
involved. The long account which has been 
spread before you, contains twenty-four prin- 
cipal items which are disputed, and which 
again are subdivided so ds to amount to 
nearly one hundred subjects of controversy. 
It is now my duty to present to your con- 
sideration such views of the case, as I may 
believe will assist you in making up your 
verdict. I might, perhaps, perform this duty 
with more order and in a better shape, by 
postponing the charge until to-morrow; but 
I have determined to proceed with it at once, 
while the evidence and arguments are more 
fresh in our recollection than they may be 
twenty-four hours he^.ce. The items for 
which the defendants now claim a credit 
have been rejected by the officers of the 
treasury at Washington, and, as to some of 
them, the refusal is justified by insisting up- 
on the usage of the department in settling 
such accounts. You will understand that an 
usage, which is to govern a question of right, 
between parties in this court, must be so cer- 
tain, uniform, and notorious that you may 
say that it was understood and known to the 
parties. In such a case we cannot say that 
it is allowed to change or control the contract 
between them, but rather that it is a part of 
the contract, and was so understood, and, of 
course, is as binding upon them as any other 
stipulation in it The usages of a depart- 
ment of the government in settling an ac- 
count with an individual, unless it be such a 
one as I have described, can have no in- 
fluence here. # 

There is another question of somewhat the 
same character, upon which it is proper I 
should be very explicit with you, and if I 
am mistaken in my view of it, the dissatis- 
fied party has the means of correcting my 
error. It has been repeatedly and ardently 
urged upon us, by the district attorney, that 



as -to certain charges in this account, that 
is, those which are embraced in or applicable 
to what is called, "the contingent fund," the 
decision upon them by the secretary of war is 
final and conclusive, that his decision may 
not be reversed and disturbed here, and that 
in case of hardship or injustice in the refusal 
to make allowances to a public agent for such 
charges, congress only can grant relief. I 
entirely and distinctly dissent from this doc- 
trine, although we are assured that such is 
the understanding and practice of the war de- 
partment, and the treasury officers at Wash- 
ington. If this cause comes to this court and 
jury trammelled, nay decided, by the judg- 
ment of the secretary of war, to what purpose 
has the party a right to bring it here; the trial 
is an unreal mockery, and you and I are the 
mere automata of a stronger hand, the agents 
to execute the decree of a higher power. I 
say to you, that in every case where the law 
of congress allows or refuses a charge in the 
account of a public agent, the secretary, as 
veil as you and I, are bound by that law and 
must conform ourselves to it; but that in 
the cases where the law is not imperative, 
but confides to the secretary an authority, a 
discretion to allow or disallow a charge, as he 
may deem it to be just and equitable, or oth- 
erwise, then when the cause comes to this 
court for revision and examination, the court 
and jury have the same discretion and author- 
ity over such charges as the secretary had in 
the first instance, and we may exercise our 
judgments upon them in allowing or disallow- 
ing them, as we may think justice and equity 
demand. The opinion of the secretary will 
have the influence to which his character and 
station entitle him and no more. As an au- 
thority it is nothing. 

I should be diflSdent of using this language 
to you if I were not supported in it by the 
highest judicial tribunal of our country. I 
understand the doctrine of the supreme court 
to be such as I have given it to you. Let me 
repeat it. When a certain charge is prohibit- 
ed to a public agent by the law under and by 
which he is appointed, the allowance of such 
a charge would be a violation of the law, 
which is not permitted either to the court or 
the head of a department. But when there 
is no such prohibition, but the objection or 
defect is the want of an express authority for 
it, and it is therefore not a subject of strict 
legal right, yet nevertheless if it is supported 
by a clear equity arising from a bona fide per- 
formance of a service, or the bona fide expen- 
diture of money for the public service, there 
a discretion is properly and indeed necessarily 
vested in the head of the proper department 
to allow the charge. If it were not so the 
consequence would be, either that the service 
and interests of the government would often 
suffer, or that a meritorious officer would be 
ruined by his fidelity and zeal. Whenever 
and wherever the head of a department may 
exercise his discretion upon such a charge, 
and in the use of that discretion, has refused 
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the allowance, and the court and jury be- 
fore whom the case shall come for trial, think 
that the secretary ought to have made the al- 
lowance, they may do it. This doctrine is 
sustained by the supreme court in the eases 
of U. S. v. Macdaniel, 7 Pet. [32 U. S.] 12, in 
that of U. S. t. Ripley, Id. 25, 26, and in that 
of U. S. v. Fillebrown, Id. 48. I hold then that 
you are not bound by any thing the secretary, 
the comptroller, or the auditor has done with 
the charges in this account, be they contingent 
or not contingent.. * 

We must now make a review as brief as 
possible, of the particular subjects of contro- 
versy in this cause. The treasury transcript, 
which is prima facie evidence of the indebt- 
edness of the defendant, shows a balance due 
from him to the United States of eleven thou- 
sand five hundred and thirty-eight dollars 
and seventy-five cents. This stands good 
against him, unless he can extinguish or re- 
duce it by showing that he has just claims or 
is entitled to credits which have been refused 
in the settlement of his account at the treas- 
ury. He has presented to you certain claims 
and credits which were not allowed at the 
treasury, and you are now to decide whether 
they ought to have been allowed; whether 
they are such as the justice of his case en- 
titled him to. (The judge took up the several 
items in their order, recapitulated the evi- 
dence, and made his remarks on each of them. 
It is only as to some of them that it is thought 
now necessary to repeat his observations.) 

Item 2. This is for charges of an Indian 
treaty at Washington. It consists of two 
parts: (1) His expenses. This was allowed 
at Washington. (2) For his services in nego- 
tiating the treaty. He had no appointment as 
a commissioner for that purpose; but did he 
render the service of one? It is proved that he 
did, and that his services were indispensable 
to the success of the negotiation. Did he 
volunteer his services? If he did. he is not 
entitled to this charge; but it is proved that 
he acted by the request of the secretary of 
war, and that he did the duties of a commis- 
sioner. It was an extra service, not within 
the line of his duty as an Indian agent. His 
compensation should be what is allowed in 
similar cases, for the same services. If he 
did the duties of a commissioner, he is entitled 
to the compensation of one. 

Item 8. This is a charge of eleven hundred 
and twenty-five dollars,* paid by the defendant 
to one Thomas Graves, for damages for spolia- 
tions. The treaty appropriated eight thou- 
sand seven hundred and sixty dollars, for 
spoliations committed on the Cherokees; also 
a further sum of twelve hundred dollars for 
Graves; also five hundred dollars for one 
Guest, and five hundred dollars for one Rog- 
ers. All these sums were put into the hands 
of the agent to be distributed according to the 
terms of -the treaty. The agent, it is not 
doubted, paid to Graves the money due to him; 
but it appears that the government also paid 
it to Rogers, on an order drawn by Graves. 



It has thus been twice paid. Who is to bear 
the loss? The party on whom the fault rests; 
the party who incautiously made the payment 
The money was given by the government to 
Duval as their agent, to be paid by him to 
Graves; he therefore not only had the author- 
ity to pay it, but it was his duty. He did 
pay it honestly and in good faith, on the order 
of Graves, in several sums at different times 
ending in 1830, and part of it was paid by Mr. 
Murray after the death of Mr. Duval. After 
Graves had thus given orders on Mr. Duval 
for the whole amount due to him, which or- 
ders were paid without a suspicion of fraud, 
he most dishonestly gave an order on the 
government to Rogers for twelve hundred dol- 
lars, which was presented by Rogers and paid 
to him by the government. Now is there any 
doubt where the fault, the want of due cau- 
tion, was? When this order was presented, 
the government well knew that the whole 
amount to be paid for spoliations, of course 
including that due to Graves, had been put 
into the hands of their agent, Mr. Duval, to be 
by him distributed to the persons entitled to 
it. Yet without making any inquiry why this 
order was drawn on them, why Mr. Duval 
had not been applied to, or if he had, why he 
had not paid it, or whether it was or was not 
paid, they accept and pay the order thus 
fraudulently drawn, and as to which the 
fraud would have been detected by the exer- 
cise of the most ordinary prudence. This is 
not all; Graves had another claim for one 
hundred and seventy-five dollars, under the 
general appropriation for damages, by the 
same treaty, but the specific appropriation 
only was put into the hands of Mr. Duval. 
The claim for one hundred and seventy-five 
dollars, which if due was properly drawn for 
on them, was refused, while the other was 
paid. The only ground taken now for refus- 
ing to Mr. Duval the allowance, is that the 
payments made by him, on the orders of 
Graves, were not presented in the settlement 
of Mr. Duval's account of 1830 and 1831. 
This is doubtful. Mr. Murray swears that 
they were then presented; the auditor says 
they were not; of the fact you will judge; 
but whether they were or were not, the de- 
fendant has a clear right to the allowance. 

Item 13. This is a charge of six hundred and 
seventy-nine dollars and sixty cents for erect- 
ing the agency house. Some important ques- 
tions are involved in it. In 1827 a house was 
purchased by Mr. Duval for seven hundred 
and fifty dollars, with the site. It was but a 
log cabin with a frame store house. The new 
building, erected about two miles and a half 
from the old one, cost with the seven hundred 
and fifty dollars paid for the old one, the sum 
of two thousand six hundred and seventy- 
nine dollars and sixty cents. The agent had 
distinct orders not to exceed the sum of two 
thousand dollars for this object; he was ex- 
pressly limited to that amount. He now pres- 
ents a charge against the United States for 
six hundred and seventy-nine dollars and six- 
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ty cents, the excess of his expenditure be- 
yond his orders. The disbursements are said, 
by the witness, to have been made with econ- 
omy. But will this justify the agent for dis- 
regarding his orders and exceeding his author- 
ity? Nothing can be more dangerous than the 
admission of such a principle. It is like any 
other case of principal and agent. The agent 
of the United States stands bound by the same 
law, as the agent of any individual. In both 
cases the question is: has he exceeded his 
instructions clearly and distinctly given, in 
which there is no equivocation, and nothing 
left him but to obey? If he has, he must an- 
swer for it; all he has done beyond his au- 
thority is of himself and for himself, and he 
must take it upon himself. It is not like the 
case where an agent, having no specific in- 
structions, and being called upon to act, ex- 
ercises a sound and honest discretion. In the 
face of clear and positive orders, there is noth- 
ing for discretion to decide. It is pretended 
that the limitation of two thousand dollars 
had reference only to the building of the 
house, and not to the purchase of the land. 
The purchase of the house necessarily includ- 
ed the land on which it stood. The whole ex- 
penditure for an agency house was not to ex- 
ceed two thousand dollars. In purchasing 
the reservation, on which this house stood, the 
log cabin and frame store were valued at four 
hundred dollars, and the ground at three 
hundred and fifty. To this seven hundred and 
fifty he had a right to add thirteen hundred 
and fifty forbettering the accommodation, and 
no more. He has exceeded this amount by 
the sum of six hundred and seventy-nine dol- 
lars and sixty cents, which he now claims 
from the United States. I think he is not 
entitled to it 

Item 14. This was a charge for expendi- 
tures in erecting a cotton gin and gin house. 
These improvements were erected partly in 
1827, partly in 182S, and not completed until 
1S29. The government had allowed the 
agent to expend the sum of seven hundred 
dollars; but he had expended beyond that 
amount eleven hundred and seventy dollars 
and ninety-four cents, which he now charges 
to the government. He was allowed the 
seven hundred. The witness, Mr. Murray, 
testified that the sum allowed was not sufli- 
cient to erect a suitable house. The cotton 
gin was in the reservation, and was includ- 
ed in the sale of that land. This excess of 
his authority and orders can hardly be justi- 
fied. If he found the sum allowed too small, 
he should have so represented it to the gov- 
ernment and waited for new instructions. 
The excess was not trifling; it was nearly 
three times the amount allowed. The de- 
fendant did not claim this allowance, but 
gave it up as not chargeable to the govern- 
ment. But there is another view of this 
charge, which seems to me to exclude the de- 
fendant from any claim upon it. By a trea- 
ty with the Indians on the 6th of May, 1828, 
they made a cession of certain territory to 
25fed.oas. — 61 



the United States, with a special reservation 
of a part of it. By this reservation, the part 
reserved with all the improvements on it, 
was agreed to be sold by the United States, 
and the proceeds of the sale were to be ap- 
plied to the benefit of the Indians on the 
new territory to which they removed. The 
cotton gin and improvements in question 
were erected npon this reserved part, and of 
course were to be sold with it. The sale was 
accordingly made. The proceeds were the 
sum of two thousand and fifty dollars, which 
were fully and faithfully applied to the use 
of the Cherokees, in conformity with the 
agreement. This sum was the proceeds of 
the land and of all the improvements on it, 
and of course, when the United States paid 
over this sum to the use of the Indians, they 
paid the value of those improvements as 
well as of the land. It is now contended 
that the government must pay the defendant 
for these same improvements; thus paying 
for them twice; once to the Indians, for 
whom they were erected on their own terri- 
tory, and again to the defendant, who had 
erected them at his own hazard, so far as 
he exceeded his authority in their cost Nor 
has the defendant any reason to complain: 
he is only sent back to the persons for whom 
and on whose credit, to wit, the Cherokees, 
he made these improvements. He had no 
idea that the United States were answerable 
to him for them: so he says in his memoran- 
dum of the 20th of May, 1828. If he were 
living we cannot suppose he would make 
this charge. Mr. Duval was himself the 
purchaser of the land, with the improve- 
ments, at the public sale. It is true that 
this sale was afterwards cancelled by an 
agreement between his representatives and 
the United States, by which he transferred 
his right to them, on the ground that he, be- 
ing the Indian agent, could not be the pur- 
chaser at such sale; but I do not see that 
this circumstance gives any equity to this 
charge which can address itself to this court 
and jury. If his purchase was illegal and 
void, by reason of his agency, he gave up 
nothing by cancelling it, or by the transfer 
of his right to the United States. If his 
purchase was legal, the surrender was vol- 
untary and without condition. If his repre- 
sentatives intended to charge the United 
States, on account of this transfer, with this 
debt, in addition to the amount" which the 
land sold for, they should have said so, and 
made it a condition of the transfer. The 
only consideration which appears to have 
been given by the United States, or asked by 
Mr. Duval's representatives, is the repay- 
ment to them of the sum of two thousand 
and fifty dollars, which he had given for it 
at the sale. Now they would add nearly 
twelve hundred dollars to this consideration, 
without any notice of any such intention or 
expectation. Suppose this sale or transfer 
by them had been made to one of you; would 
you expect to be called upon to pay, not only 



U. S. v. DUVAL (Case No. 15,015) 



[25 Fed. Cas. page 962] 



the stipulated price or consideration, bu* 
also to discharge an old debt, not charged 
upon the land, which the Cherokees owe to 
Mr. Duval for the very improvements in- 
cluded in your purchase and paid for by you? 
I am very clear that this charge ought not 
to be allowed, but that the Cherokees, the 
original debtors, at whose request, on whose 
credit, and for whose use the improvements 
were made, must be looked to for payment. 
They have indeed received compensation for 
them in the price paid to them on the sale of 
the land with them. 

Item 15. This charge must also be disal- 
lowed. These expenditures were made on 
the land, when it belonged to the Indians, or 
at least they had the beneficial interest in it. 
They were on the tract reserved for the ben- 
efit of the Indians. Mr. Murray, the witness 
of the defendants, who was connected with 
the agency as the clerk of the agent, and a 
member of his family, expressly says, that 
he believes Mr. Duval considered the Chero- 
kee Nation as responsible to him for this ex- 
penditure; that he considered the whole 
matter to be between the Cherokees and him- 
self, and not with the government. Indeed 
the charge is not to the United States, but to 
the "Cherokee Reservation." Mr. Duval 
never presented the charge to the govern- 
ment in his life time. 

Item 24. This is a charge of fourteen hun- 
dred and twenty-seven dollars and seventy- 
five cents, for expenditures on the Cherokee 
reservation. The counsel for the defendants 
states that these expenses were made on the 
land, after the purchase of it by Mr. Duval, 
and while he thought it his own; afterwards 
the sale to him was cancelled, and the land, 
with these improvements, transferred to the 
United States, the secretary of war saying 
that Mr. Duval, being the agent of the gov- 
ernment, was prohibited from purchasing. 
The United States having thus taken these 
improvements ought to reimburse Mr. Duval 
for them; he made them believe that he had 
a right to the land. But we are precluded 
from taking this charge into our considera- 
tion. We need not therefore take into our 
consideration the objections that are made 
to it, to wit, that it has no date, no signature, 
no bills or receipts, nor any thing to prove 
the expenditures for which a reimbursement 
is claimed. The preliminary difficulty is that 
this charge has never been presented to the 
department for their allowance or disallow- 
ance. It has of consequence never been re- 
jected by the accounting officers of the treas- 
ury. By the fourth section of the act of 
congress of March 3, 1797, it is enacted that 
in suits between the United States and indi- 
viduals, no claim for a credit shall be ad- 
mitted upon the trial, but such as shall ap- 
pear to have been presented to the account- 
ing officers of the treasury, for their exam- 
ination, and by them disallowed, in whole 
or in part. This has not been done, at least 
it does not appear that it has. No disallow- 



ance of this item appears any where here. 
It has been assimilated to some items which 
have been suspended though not absolutely 
disallowed, and yet have been the subject of 
examination on this trial. I answer: (1) 
That no objection was made to them by the 
officer of the United States, who has ap- 
peared for them on this trial, and has their 
rights in his charge; and at most the argu- 
ment could only prove that the suspended 
item ought not to have been inquired into, 
but does not prove that this may. (2) But I 
think that it does now appear that these 
items, although at first only suspended, are 
now disallowed, because the suit brought by 
the United States, claims a balance which 
necessarily excludes these items. No partic- 
ular form of allowance or disallowance is re- 
quired by the act. It is enough if it appears 
that they are disallowed. 

The jury found a verdict in favour of the 
United States for the sum of three hundred 
and forty-eight dollars and twenty-nine 
cents. At the time of giving their verdict 
they presented a paper to the court, in which 
were stated those items of account in dispute 
that were allowed, and those that were re- 
jected by them. From this it appeared that 
they had refused Mr. Duval a credit for 
items 7, 13, 14, and 24, altogether; and also 
for that part of item 2, which consisted of a 
claim for compensation; that part of item 
19 which consisted of the materials used by 
McDavid, the blacksmith; and that part of 
item 20 which consisted of an allowance to 
Flower for his services as a commissary. 
All the remaining items claimed by the de- 
fendants were allowed. 

On the 24th of June, 1833, the district at- 
torney moved for a new trial, and filed the 
following reasons: (1) Because the jury al- 
lowed the claim of the defendants for one 
hundred and forty-seven dollars and fifty 
cents, including one hundred and ten dollars 
for the loss of a horse of the said Edward 
W. Duval, although the defendants were not 
entitled by law to such allowance; although 
there was no evidence that the loss of the 
horse was occasioned by his being employed 
in the service of the United States; and al- 
though the court charged that they were not 
entitled to such allowance unless such loss 
was so occasioned. (2) Because the jury al- 
lowed the claim of the defendants for three 
hundred dollars, for disbursements made by 
the said Edward W. Duval to an interpreter 
at Washington, although the defendants 
were not entitled by law, to such allowance; 
although there was evidence, that the said 
interpreter was not entitled to the same for 
any services rendered by him, that the al- 
lowance was not claimed hy the said Ed- 
ward W. Duval in his life time, and that it 
was not paid till after his death; and al- 
though the court charged the jury unfavour- 
ably to such allowance. (3) Because the ju- 
ry allowed the claim of the defendants for 
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four hundred and sixty-six dollars and sixty- 
four cents, for forage of horses of the said 
Edward W. Duval, for four years and up- 
wards, although the defendants were not en- 
titled by law to such allowance; although 
there was evidence that the said Edward W. 
Duval never claimed the same in his life 
time; and although the court charged the 
jury unfavourably to such allowance. (4) 
Because the jury allowed the claim of the de- 
fendants for two hundred and seventy dol- 
lars and thirty-five cents, for disbursements 
made by the said Edwaid W. Duval on the 
property called the "Cherokee Reservation" 
before its sale, although the defendants were 
not entitled by law to such allowance; al- 
though there was evidence that the disburse- 
ments were made at the request of the Cher- 
okees for their own benefit, and on the under- 
standing by the said Edward W. Duval that 
they were to be paid for by them; and al- 
though the court charged the jury against 
such allowance. (5) Because the jury allow- 
ed the claim of the defendants for eight hun- 
dred and thirty-seven dollars and fifty cents, 
including disbursements made by the said 
Edward W. Duval to James McDavid for the 
board and wages of a striker, although the 
defendants were not entitled by law to such 
allowance; although there was evidence that 
the same had been included in previous pay- 
ments; and although the court charged the 
jury unfavourably to such allowance. (6) 
Because the jury allowed the claims of the 
defendants for thirty dollars and twenty dol- 
lars, for travelling expenses of the said Ed- 
ward W. Duval, although the defendants 
were not entitled by law to such allowance; 
although there was evidence that the said 
Edward W. Duval never claimed the same 
in his life time; and although the court char- 
ged the jury unfavourably to such allowance. 
(7) Because the verdict of the jury was 
against law. (8) Because the verdict of the 
jury was against the evidence. (9) Because 
the verdict of the jury was against the 
charge of the court 

On the 10th of September, 1833, the mo- 
tion for a new trial was argued by Mr. -Gil- 
pin, District Attorney, for the United States, 
and Mr. Sergeant, for defendants. 

Mr. Gilpin, U. S. Dist Atty. 

It is unnecessary, and would be improper 
in this stage of the cause, to renew the ar- 
gument on the points of law submitted to 
and decided by the court, after so full an 
opinion as that expressed in the charge to 
the jury. This application is, therefore, lim- 
ited to those items on which the verdict was 
in opposition to the opinion or direction of 
the court; in which it was against the law 
as laid down in the charge, or against the 
weight of evidence. The statement present- 
ed by the jury, at the time of rendering their 
verdict, enables us to discover these without 
difficulty, and to ascertain exactly in what 
points their final decision was erroneous, on 



either ground. The first objection arises 
from their allowance to Mr. Duval for the 
loss of his horse in going to an Indian coun- 
cil, which forms part of the sixth item. 
This was against law, because it was not es- 
tablished by the evidence that the horse was 
lost on account of its employment in the serv- 
ice of the United States, and no allowance 
is lawful except for such a loss. The law 
fixes the entire compensation of the agent at 
fifteen hundred dollars per annum, in which 
his necessary expenses are included, and all 
the evidence of any cusvomarj allowance goes 
at most to cases where the horses are spe- 
cially employed for the public service. The 
charge of the court was in accordance with 
this view, declaring expressly that the loss 
must be occasioned, not merely in such serv- 
ice, but by it. The second objection is to the 
allowance of the eleventh item, for the serv- 
ices of an interpreter to the Indian delegation. 
This is altogether illegal; it is for services 
rendered to the Cherokees, and as long since 
as 182S, there was a regular interpreter to 
the delegation who was paid by the United 
States; and this charge never seems in any 
manner to have been contracted for or allow- 
ed by Mr. Duval himself in his life time. 
Though undoubtedly questions of fact are to 
be left to the jury, yet this is a decision so 
much against the weight of evidence, that it 
affords quite sufficient ground for the exercise 
of the right to grant a new trial. Kohne v. 
Insurance Co. of North America [Case No. 
7,921]; Smith v. MeCormick, 2 Yeates, 164; 
Swearingen v. Birch, 4 Yeates, 322. The 
third objection is to the allowance of the 
twelfth item for the forage of Mr. Duval's 
horses, which was never claimed by him at 
all* during his life, and is now brought for- 
ward by his representatives in one general 
charge, extending back several years before 
his death. The evidence of Messrs. Stewart 
and McKenney, adduced by the defendants to 
prove the usage of the war department, at 
most, sustains allowances for a special or tem- 
porary employment of horses by an agent, 
never an annual allowance. This is a regular 
charge per annum for nearly five years. It is 
in direct opposition to the charge of the court, 
and is unsupported by any evidence. The 
fourth objection is to the allowance of the fif- 
teenth item, the expenditures on the Cherokee 
reservation before its sale. These expendi- 
tures were incurred on the property while it 
belonged to the Indians; the improvements 
were made at their request, charged to them 
in the accounts of Mr. Duval, and, as he him- 
self stated to the department, were to be 
paid by them. The fifth objection is to the 
allowance of that part of the nineteenth item, 
which embraces the board and services of the 
assistant or striker of the blacksmith, em- 
ployed at the agency. This was clearly 
against the evidence. It was proved that the 
assistant was his own slave, and that the 
claim was carried back for several years, 
though intermediate bills had been paid, but 
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this charge was included in none of them. 
The last objection is to the allowance of the 
twenty-third item, which consists of a charge 
for Mr. Duval's own travelling expenses. 
This, like the preceding claims of a similar 
kind, is properly embraced in the salary of 
an agent; it was for ordinary expenses on of- 
ficial and necessary business ; it was not 
charged by Mr. * Duval during his own life; 
and no evidence has been produced that he 
ever considered it as a ground for a special 
credit. 

(THE COURT intimated to the counsel for 
the defendants that it was unnecessary to ar- 
gue the first, second, fifth and sixth objec- 
tions; and, understanding that they were 
willing to give up the verdict so far as it al- 
lowed the amount of the fifteenth item, for 
expenditures on the Cherokee reservation, he 
was directed to confine his reply to the third 
reason on behalf of the United States for a 
new trial.) 

Mr. Sergeant, for defendants. 

The argument in support of this objection 
involves the point of law asserted by the dis- 
trict attorney on the trial of the cause, that 
the sanction of the secretary of war is neces- 
sary to authorise the allowance by the court 
and jury of the claim presented. The court 
have already overruled that ground, and the 
only question which the jury had to consid- 
er, in regard to this allowance, was, wheth- 
er these horses were necessary to the service 
of the United States. It never could be the 
rule of the department that, where an emer- 
gency arose, the agent was not to meet it; 
that he was first to send to Washington; on the 
contrary, it is necessary and proper that he 
should be at liberty to exercise a reasonable 
discretion. It appears from the evidence of 
Col. McKenney, that there was no positive 
rule on the subject, but that where an agent 
was called on to perform unexpected but nec- 
essary services, an allowance was made suit- 
able to the circumstances; he adds that hors- 
es are necessary for the agent; that when 
kept for the use of the United States, the ex- 
pense was allowed, and that two, the number 
for which this forage is claimed, are reason- 
able. The defendants have proved, by the 
evidence of Mr. Murray, that these horses 
were used only for the public service; if,/ 
therefore, the expense of keeping* them is re- 
fused, the indispensable business of the Unit- 
ed States will have been performed, at the 
expense of Mr. Duval and his representatives. 
But this, at any rate, is not a ground for a 
new trial; the whole matter, as to law, usage 
and fact, was fully submitted to the jury; it 
was contested at large by the district attor- 
ney; and it was specially discussed by the 
court in the charge. It was allowed because 
it was an expense bona fide incurred, of 
which the United States derived the bene- 
fit; and believing this, the jury were right in 
allowing it. It is immaterial whether it was 



claimed or not during the lifetime of Mr. Du- 
val; if the jury were satisfied that he was 
justly entitled to it, they acted as properly in 
giving it to his representatives, as they would 
have done in giving it to himself, had he lived. 

Mr. Gilpin, U. S. Dist. Atty., in reply. 

The verdict of the jury on this item is sus- 
tained, because, as is alleged, the usage of the 
war department admits such an allowance, 
because these horses were for the express 
service of the United States, and because it 
is altogether immaterial whether the claim 
was made before or after the death of Mr. 
Duval. The evidence of Messrs. Stewart and 
McKenney, officers long in the Indian depart- 
ment, does not establish an allowance under 
circumstances exactly similar; the instances 
they cite differ from it in a material point; 
they refer to horses used on special occasions, 
on emergencies, and for particular objects, 
while this is an annual and permanent charge. 
It is true they were employed in the service 
of the United States, but all the agent's ex- 
penses, as such, were equally incurred in 
their service: this is not enough, it must be 
shown that they were in some unusual, ex- 
traordinary service, which has not been done. 
This fact makes the time and manner of pre- 
senting the charge material: had it been a 
subject of special expense or charge, it would 
have been presented by Mr. Duval; and his 
omission to do so, during his life, affords 
strong ground to conclude that he did not con- 
sider the case as one falling within the line 
of special allowance, to which the witnesses 
above named have referred, and which un- 
doubtedly was well known to Mr. Duval. 

HOPKINSON, District Judge. When a 
controversy, consisting almost entirely of 
questions of fact, has been fully and fairly 
tried by an impartial and intelligent jury, 
each party having produced all the evidence 
in his power, and no expectation being en- 
tertained by either of furnishing any ad- 
ditional facts, a court would yield, with ex- 
treme reluctance, to an application to set 
aside the verdict. The cause now before 
us occupied the attention of this court, and 
such a jury as I have described, for more 
than ten days, and every part of it was 
laboriously examined and discussed. There 
is no hope that anything can be added to it, 
either in the way of argument or evidence, 
on another trial. In such a case the objec- 
tions to the verdict should be cogent indeed, 
before the court would allow them to pre- 
vail against it. In addition to this general 
principle, there are circumstances in this 
case which make me very unwilling to dis- 
turb the decision of the jury. The contro- 
versy arose on a long and old account, in 
relation to transactions in a distant wilder- 
ness, in part with savages, and in part with 
men not much above them in education and 
a knowledge of the forms of business. The 
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transactions themselves were sometimes the 
result of sudden emergencies, when the pub- 
lic service required a prompt action, and an 
observance of exact regularity was impossi- 
ble without danger to the service. It is 
obvious that in such an agency, it would 
scarcely be just or reasonable to call for, 
at this distance of time as well as place, a 
full and satisfactory explanation of all the 
doubts and difficulties which may present 
themselves here, in the investigation of 
these complicated affairs, and of the various 
items, some of them very small, which are 
brought into the account Unfortunately 
one of the parties, from whom such expla- 
nations might have been received, is dead, 
and his representatives have been obliged 
to make up his case from his papers as they 
found them. Such a case seems to be pe- 
culiarly fitted for the broad and equitable 
jurisdiction of a jury over the evidence of 
a cause, and the belief they will give to it. 
It should not be altogether overlooked, too, 
on a question of granting a new trial, ad- 
dressed to the discretion of the court, which 
discretion takes for its guide the justice or 
injustice to the parties that will follow the 
allowance or refusal of a second trial, that, 
in this case, the defendants have relied, and 
must always rely, on the knowledge and 
testimony of a single witness; that he lives 
at an immense distance from this place of 
holding the court, and was, probably, 
brought here at a great expense; that his 
presence can hardly be expected again; and 
that his evidence was of a nature to require 
a personal examination at the bar, and could 
not be taken with satisfaction to either 
party in any other way. Such circumstan- 
ces would strongly dispose me to let this 
verdict stand, although in some instances 
the jury have not drawn the same conclu- 
sions from the evidence that I should have 
done, and have made some allowances to 
the defendants, which I should have re- 
fused, were I not, on a careful review of the 
disputed items of this account and the deci- 
sion of the jury upon them, constrained to 
"say that I find some in which the jury have, 
in my opinion, rendered their verdict against 
the plain principles of law, or against the 
clear and unquestioned evidence of the case. 
Such errors I am bound to correct, and must 
be governed by higher considerations even 
than those which I have stated in support 
of the verdict The court must never suffer 
its controlling power over a verdict to be 
prostrated, nor the particular circumstances 
or even the justice of any case, to over- 
throw the general principles established for 
the adminstration of the law, and the se- 
curity of the rights of all. 

The motion for a new trial in this case 
is made on the part of the United States. 
The reasons filed, exclusive of the general 
or formal ones, are six in number. The 
first, second, fifth, and sixth, relate to the 
allowance by the jury of certain disputed 
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credits claimed by the defendants in their 
account, as to which there was evidence 
given both for and against them, and they 
were left by the court to the jury on their 
evidence and equity. Upon these I shall 
say no more than that I cannot interfere 
with the opinion of the jury in such cases. 
As to the fifth, the most important of them 
in amount, I will remark that the disburse- 
ments here charged to the United estates 
were actually made and paid by Mr. Duval 
to the blacksmith James McDavid. The 
objections made on the part of the United 
States to the right of McDavid to this mon- 
ey, or, at least to that part of it which he 
charged for his striker, are very strong and 
have not been well answered or explained; 
but, on the other hand, as no pretence is 
made of any fraud or collusion between Mr. 
Duval and McDavid, and the propriety of 
the charge itself is not so absolutely dis- 
proved as to fix upon Mr. Duval an impu- 
tation of gross and culpable negligence, and 
he actually paid the money, I cannot say 
that the jury were wrong in allowing it. 
Why should Mr. Duval have paid this mon- 
ey to McDavid if he did not think it hon- 
estly due to him? He knew he took the 
hazard on himself of its being allowed to 
him or not in the settlement of his account 
To the general remark I have made on the 
first reason, which relates to the loss of a 
horse, I will add that the witness said he 
knew the horse died in the service which 
brought the charge within Mr. Stewart's 
rule of allowance: but I told the jury that if 
they thought the horse died in consequence 
or by reason of the service, the charge 
should be allowed, but not if the loss was 
owing to the fault or negligence of the own- 
er, even if the horse was in the service at 
the time. As to the three hundred dollars 
paid to Pierre Perra as an interpreter at 
Washington, which is the subject of the 
second reason for a new trial, I am free to 
say that I should not have allowed it, and 
I gave my reasons for this opinion to the 
jury; but they have thought otherwise, and 
I cannot say that they had not a right to do 
so. It was, in my mind, a strong circum- 
stance against this charge, that the money 
was not paid by Mr. Duval to Perra, nor, as 
far as I recollect the evidence, ever de- 
manded of him by Perra. It was paid since 
the death of Mr. Duval, one may almost say 
gratuitously by his administrator, and three 
years after the service was performed for 
which it was demanded. The service was 
in 1S28, the payment in June, 1831. Such 
things certainly cast a shade over the 
charge, but the jury have been satisfied that 
it is correct, and their decision upon it 
must stand. 

The two items, on which I have not been 
able to find a satisfactory support for the ver- 
dict, are the third and fourth. The fourth 
has not been argued on this motion, because 
it is understood that the de/endants will con- 
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sent to correct the verdict by adding to it the 
amount of this item, to wit, two hundred and 
seventy dollars and thirty-five cents. It arose 
on a claim made by Mr. Duval for disburse- 
ments for improvements on the property call- 
ed the "Cherokee Reservation," before its 
sale. Such a charge upon the United States 
for disbursements on property not belonging 
to them, but of which both the title and pos- 
session were in the Gherokees, was directly 
contrary to every principle of law, charging 
one party for improvements on the property of 
another. Nor did Mr. Duval himself ever con- 
sider this an expenditure chargeable to the 
United States, or introduce it into any ac- 
count against them. The charge was to the 
"Cherokee Reservation." Mr. Murray, the 
defendants* witness, who was the confidential 
clerk of Mr. Duval, and from whom we have 
derived all our knowledge of the transactions 
of his agency, says expressly, that he believes 
Mr. Duval considered the Cherokee Nation as 
responsible to him for these improvements; 
that he considered the whole matter to be be- 
tween the Cherokees and himself, and not 
with the government. This allowance of this 
charge against the government, is as much 
against the evidence as the law of the case. 
As the counsel for the defendants have given 
up this part of the verdict on my suggestion, 
at the argument, I owe it to them to explain 
more fully the reasons of my opinion. By the 
treaty of the 6th of May, 1828, the Cherokee 
Indians made a cession of territory to the 
United States, with a special reservation of a 
certain part of it. In relation to this it was 
stipulated that the part reserved, with all the 
improvements on it, should be sold by the 
United States, and the proceeds of the sale 
be applied to the benefit of the Indians on the 
new territory to which they removed. The 
sale was made. Mr. Duval was the purchaser 
at the price of two thousand and fifty dol- 
lars; this he paid to the United States, and 
they appropriated it, according to their agree- 
ment, for the benefit of the Indians on their 
new territory. This sum, so received and so 
applied by the United States, was the whole 
proceeds of the sale as well of the lands in- 
cluded in the reservation as of all the im- 
provements made thereon, for which improve- 
ments the sum of two hundred and seventy 
dollars and thirty-five cents, now claimed by 
the defendants, was expended by Mr. Duval, 
while the land belonged to the Indians, at 
their request and on their credit and respon- 
sibility. It is now contended, or was so at the 
trial of this cause, that the United States must 
not only pay to the Indians the proceeds of 
their land and improvements, but must fur- 
ther pay a debt they owe to Mr. Duval on ac- 
count of those improvements, that is, in f**o.t 
they are to pay twice for them, once by 
handing to the Indians the whole amount 
they brought at a public sale, and now 
again by paying for them to the person at 
whose cost they were made. When Mr. Du- 
val made these improvements he did so on the 



credit of the Cherokees, and had no idea of 
having any claim on the United States for 
them. 

When Mr. Duval made the purchase of this 
reservation he was the agent of the United 
States to these Indians. It was, since his 
death, on a suggestion of the illegality or im- 
propriety of his being a purchaser at this sale, 
surrendered by his representatives to the 
United States, and they received back the 
money he had paid for it. Does the agree- 
ment with the United States to cancel this 
purchase, and the transfer of his right to the 
United States, raise an equity to support this 
claim, because the land and the improve- 
ments thereby became the property of the 
United States? I can see nothing in this ar- 
rangement which raises an equity against the 
United States for the charge in question. If 
the purchase made by Mr. Duval was illegal 
by reason of his agency, his representatives 
gave up nothing when they cancelled it, and 
made the transfer to the United States. If, 
on the other hand, the purchase was legal and 
their right to the land complete, the surrender 
of it was a voluntary act, made freely and 
without condition, or any intimation of re- 
ceiving any thing more from the United 
States than a return of the money Mr. Duval 
had paid for it, which, it may be, was better 
for them than the land. If it was the inten- 
tion of the representatives to claim any more, 
either directly or as a credit in their account 
with the government, they should have said 
so, and the United States, the other party to 
the bargain, could have said whether they 
would assent to it or not. The only considera- 
tion that appears in the agreement, the only 
one that was recognised by both of the par- 
ties, or even thought of, as far as we know, 
by either of them, was the repayment of the 
sum of two thousand and fifty dollars, which 
Mr. Duval had given for the land. If an in- 
dividual, instead of the government, had 
made this agreement with Mr. Duval, and had 
paid him the stipulated consideration, could 
he have been afterwards charged with an old 
debt which the Cherokees owed to Mr. Duval, 
for the same improvements on the land which 
were paid for in the sum of two thousand 
and fifty dollars, given for the whole? I told 
the jury that I was very clear that this item 
ought not to be allowed, on any principle of 
law or equity, and it is as clearly against the 
evidence. 

The matter alleged for a new trial, in the 
third reason, requires a fuller explanation of 
the evidence which relates to it. It is thus 
stated: "Because the jury allowed the claim 
of the defendants for four hundred and sixty- 
six dollars and sixty-four cents for forage of 
horses of the said Edward W. Duval for 
four years and upwards, although the defend- 
ants were not entitled by law to such allow- 
ance; although there was evidence that the 
said Edward W. Duval never claimed the 
same in his lifetime; and although the court 
charged the jury unfavorably to such allow- 
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ance." The charge or credit, claimed by the 
defendant in this item, is for foraging two 
horses from the 1st of January, 1826, to 31st 
of August, 1S30. In the examination of Mr. 
Murray, the witness of the defendants, to 
support this charge, he says, that these horses 
were employed in the service of the United 
States, and were necessary for it. He thinks 
the charges are moderate. They were Mr. 
Duval's horses; he had his farm horses he- 
sides; these were kept for public service, such 
as travelling through the Nation, and to send 
expresses. He says, he knows of no such al- 
lowance to other agents. Mr. Duval had not 
the same horses all the time. He knows of no 
authority from the secretary of war to Mr. 
Duval to keep these horses.- v 

On this evidence, given by the defendants to 
support this claim, these observations present 
themselves: (1) That the charge is for a pe- 
riod of four years and eight months; during 
which period, nor, indeed, at any time in the 
lifetime of Mr. Duval, was any charge for 
keeping these horses introduced by him into 
his accounts sent to or settled with the de- 
partment, nor any claim made for it in any 
way by Mr. Duval. This circumstance affords 
some ground, I might say strong ground, to 
presume that he never considered it a charge 
which he had a right to make, or intended to 
make, against the government, and it stands, 
in this respect, on a similar footing with the 
charge for the improvements on the Cherokee 
reservation. (2) If these horses were really 
kept for the public service, and were neces- 
sary for it, and were so thought and intended 
by Mr. Duval, the cost or purchase of them 
would have been, at least, as fair a charge 
upon the government as their forage; but 
they were Mr. Duval's horses, bought with 
his private funds, and no reimbursement of 
their price was ever asked by Mr. Duval, or is 
even now asked from the United States. This 
is another circumstance to show how this 
transaction has been understood by Mr. Du- 
val himself. (3) The same horses were not 
kept through the whole period, but no account 
is raised with the United States for the sale 
or the loss of the horses he parted with, nor 
for the purchase of their substitutes. (4) 
This is a regular, continued charge for a long 
period, and not for horses required or em- 
ployed, from time to time, in the public serv- 
ice, on emergencies which allowed no oppor- 
tunity to consult the department at Wash- 
ington, and obtain the permission of the sec- 
retary for the expenditure; nor do they ap- 
pear to have been procured or wanted for any 
such emergencies, but to have been used for 
travelling through the Nation or in sending 
expresses, in the performance of the ordinary 
duties pf the agent. 

Before we take up the evidence of Mr. 
Stewart and Col. McKenney on this subject, 
let us turn to the act of congress which has a 
direct bearing upon it, and whose provi- 
sions, we must presume, were found to be 
necessary to prevent or restrain abuses upon 
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the treasury, in the undefinable shape of 
extra allowances, which might grow out of 
these agencies without the means of detect- 
ing or checking them in detail. By the first 
section of the act of April 20, 1818, the sal- 
aries of the several Indian agents are ap- 
pointed; and by the third section it is en- 
acted: "That the sums hereby allowed to 
Indian agents and factors shall be in full 
compensation for all their services; and that 
all rations, or other allowances made to them, 
shall be deducted from the sums hereby al- 
lowed." The legal rights or claims of an 
agent upon the United States are thus cir- 
cumscribed by the law, but there exists in the 
war department a power to make allowances 
to an agent, unprovided for by law, when 
the secretary shall think them to be just and 
equitable, and not forbidden by any law. 
Under this power, certain usages have grown 
up in the department, which have become the 
law of the department, and on which an 
agent has a right to rely, in the exercise of 
his functions. That which has been uniform- 
ly allowed to others, he may presume will 
be allowed to him, and if he performs a serv- 
ice, or makes an expenditure of this descrip- 
tion, he has a right to expect an allowance 
for it. The defendants have endeavoured to 
bring the charge we are now considering, 
within the protection of the usage of the war 
department. To effect .this they have pro- 
duced the testimony of William Stewart and 
Col. McKenney. Mr. Stewart has been a 
clerk in the war department from 1818 to 
1832; he says it has been invariably the cus- 
tom to allow salary officers extra for services 
not within the scope of their offices. He 
mentioned the case of Governor McMinn, who 
received eight dollars a day and other al- 
lowances, as a commissioner to value the im- 
provements of the Cherokees, and received at 
the same time his salary as governor. In 
this case it is evident that the appointment 
as a commissioner was entirely distinct from 
that of governor; the duties of the stations 
were wholly independent of each other. The 
service as a commissioner was clearly not 
within the scope of his office of governor. It 
is no example or precedent in this case. So 
of the case of Col. McKenney. In 1827, this 
gentleman, then at the head of the Indian 
bureau of the war department, whose office 
and duties were at Washington, was sent by 
the government among the Indians to make 
treaties, and to reconcile some differences 
among the Creeks. He acted as a commis- 
sioner in forming a treaty, and received pay 
as a commissioner for the time he was treat- 
ing, and his travelling expenses, and, at the 
same time, his salary as superintendent of 
the Indian bureau. This case is analogous 
to that of Governor McMinn, but not to the 
charge made on behalf of Mr. Duval. I am 
aware that this part of Mr. Stewart's testi- 
mony was applied more particularly to otHer 
charges in the defendant's account than to 
this; but as it may have some bearing on 
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this also, I have made this reference to it. 
In relation to this item, to wit, the foraging 
the horses, this witness says, that no allow- 
ance was made for keeping horses, unless 
specially agreed upon by the secretary. If a 
horse is wanted for an emergency requiring 
prompt execution, as expresses, there is a dis- 
cretionary power with the agent to employ 
one, but, in general, no allowance was made 
for horses, unless specially authorized. When 
this witness gives the example of expresses, 
he must be understood to mean an express 
on an emergency requiring prompt execution, 
and not aa ordinary message sent on ordi- 
nary business. 

In the case of Col. Crowell, given by this 
witness, the question was deliberately con- 
sidered. He was the agent of the Creek In- 
dians, and brought a charge of two hundred 
and fifty dollars a year for horses, for the 
use of the agency, for four or five years. It 
was allowed by the then acting secretary of 
war. This was in 1828. He was also* al- 
lowed for the cost or purchase of the horses. 
Thus he earned the whole thing through as 
the concern of the government, charging 
them for keeping what he alleged to be their 
horses, bought and kept for the use of the 
agency; and not, as in this case, for keeping 
horses admitted to be his own. The comp- 
troller, in settling Col. CrowelPs account, re- 
fused to pass this charge; and so it remained 
suspended, until it was finally, within the 
last eighteen months, rejected by the secre- 
tary of war. This seems to have settled the 
practice or usage of the department, or to 
have been in conformity with it, for, the wit- 
ness says, several agents brought in similar 
* claims, but they were all rejected. What 
this witness says about allowances being 
sometimes made on honour, on the character 
of the officer, clearly relates to a deficiency 
in the vouchers, and not to the admissibility 
of the charge. The whole bearing of this 
testimony is opposed to the credit claimed 
for Mr. Duval. He had no special authority 
from the secretary for the purchase or keep- 
ing of these horses; no evidence has been 
given to show that they were procured or 
kept or employed for any emergency in the 
public service so sudden and pressing that 
no application could be made for them to the 
secretary, consistent with the service. On 
the contrary, they were kept for nearly five 
years, not only without any request to, or 
permission from the secretary to warrant it, 
but without any intimation to him that such 
horses were in the employment of the gov- 
ernment, or in the possession of their agent. 
The testimony of Col. IXcKenney does not 
change this aspect of the case. He says, 
that an agent in the Indian country was not 
obliged to conform in all respects to the 
voucher system, and he gives a good reason 
for it. In speaking of the discretionary pow- 
er,* which, Col. McKenney believes, was vest- 
ed in an agent, he explains himself by put- 
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ting a case of emergency in which it would 
be impossible to get the instructions of the 
government; and he says, "under such cir- 
cumstances it was expected of him to exer- 
cise a sound discretion, and to move in the 
case." He would then be allowed in his ac- 
count "a reasonable expenditure in such an 
enterprise." This, the witness says, applies 
to any extraordinary occurrence within or 
without the agency, as if horses or canoes 
are wanted, they are allowed for. He says, 
the agent has to pay Indian annuities in 
specie; that horses are wanted to transport 
it; and adds, that a horse, sometimes two, is 
allowed for the use of the agent in his own 
personal intercourse with the different divi- 
sions of his agency; that two horses. were 
generally considered to be a reasonable al- 
lowance for an agent; the horses to be 
bought by the government, and to be their 
property. This general allegation of such an 
allowance was qualified by the witness, in his 
answer to a question of the court, in which 
he said, an agent would not be allowed for 
keeping horses, unless it was specially al- 
lowed by the secretary of war, by which I 
understand that, when he said before that 
'two horses w T ere generally considered to be 
a reasonable allowance for an agent," he 
meant that the allowance must be first ob- 
tained from the secretary, except in cases 
of emergency, and not that the agent might 
procure and keep the horses at his discretion, 
and afterwards make them a charge, as a 
matter of right, against the government. 

I have looked through the evidence, in vain, 
for something by which I could, judicially, 
support the verdict of the jury in this par- 
ticular. The charge of the court was very 
explicit against it, and, on a careful review of 
the case, I see no reason to change the opin- 
ion I had at the trial. By admitting this 
charge, we should introduce a new rule and 
principle, in the settlement of the accounts of 
Indian agents, which may be very extensive 
and mischievous in its consequences. If the 
defendants had a right to this credit, I should 
not regard its disallowance by the account- 
ing officers of the government, who neces- 
sarily transact their business by established 
rules, which cannot always conform to the 
right and justice of every case; but these de- 
fendants have tried to justify this charge, 
not by any positive law or legal right, but in 
the equity of an alleged usage of the depart- 
ment of war, when it is clear no usage exists 
there to countenance the claim. 

After the delivery of the above opinion, the 
defendants' counsel appeared in open court, 
and agreed that judgment be entered for the 
United States of America, for one thousand 
and eighty-five dollars and twenty-eight cents, 
in conformity with the opinion of the court. 
Judgment accordingly for the United States 
of America, for one thousand and eighty-five 
dollars and twenty-eight cents. 
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Case Wo. 15,016. 

UNITED STATES v. DUVALL. 

[2 Oranch, C. C. 42.] i 

Circuit Court District of Columbia. June 
Term, 1812. 

Criminal Law — Billiard Room without License. 
A person who hires out his billiard room for 
two days, is liable to the penalty of Act Md. 
179S, c. 113. 

Indictment for keeping a billiard table for 
use without license. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) decided that the defendant, who had 
hired a room in the county of Washington, 
out of the jurisdiction of the corporations of 
Washington and Georgetown, and set up his 
* billiard table in it, and rented it to Scott, 
for two days, for $30, was liable to the pen- 
alty of $150, under the act of assembly of 
Maryland of 179S (chapter 113), and that it 
was immaterial w T hether he received the rent 
all at once, or by sixpence a game. Verdict, 
guilty. Fined $150. 



Case JSTo. 15,017. 

UNITED STATES v. DUVIVIER. 

[12 Blatchf. 449.3 2 

Circuit Court, S. D. New York. Feb. 19, 1875. 

Customs Duties— Warehouse Bond— Reduction 
in Rate— Sale— Action for Deficiency. 

1. On the 1st of December, 1866, a warehouse 
bond was given to the United States, for the pay- 
ment of the duties then existing, or to be there- 
after enacted, on certain brandy. The con- 
dition of the bond was, that the obligors should, 
after the expiration of one year, and before the 
expiration of three years, from the date of the 
bond, withdrew the brandy and pay to the col- 
lector the amount of the penalty of the bond, or 
the true amount, when ascertained, of duties 
imposed by law on the brandy, and an addition- 
al sum equal to ten per centum of the said 
duties. From a date prior to December 1, 1869, 
until January 1, 1871, the duty on brandy was 
$3 per proof gallon. By the twenty-first section 
of the act of July 14, 1870 (16 Stat. 262, 263), 
which went into effect January 1, 1871, the du- 
ty was reduced to $2 per proof gallon. The 
twenty-sixth section of the same act provided, 
that all imported goods which might be in 
bonded warehouses on January 1. 1871, should 
be subject to no other duty, upon the entry there- 
of for consumption, than if the same were im- 
ported after that day. After January 1, 1871, 
the brandy was sold at auction by the United 
States for non-payment of duties, and a suit was 
brought on the bond to recover the amount of 
duties due beyond the proceeds of the sale. Held, 
that the proper rate of duty on the brandy was 
the rate imposed by law at the expiration of 
three years from the date of the bond, namely, 
on the 1st of December, 1869, which was $3 
per proof gallon, and an additional duty equal 
to ten per centum thereof. 

2. Whether the twenty-sixth section of the act 
of July 14, 1870. applied to goods which are, 
by statute, regarded as abandoned to the gov- 
ernment, for having remained in warehouse 
three years without the payment of the duties 
and charges thereon, quaere. 

i [Reported by Hon. William Crunch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 



[This was an action by the United States 
against Charles A. Duvivier.J 

George Bliss, U. S. Dlst. Atty., and Ed- 
mund H. Smith, Asst. U. S. Disk Atty. 

Stephen G. Clarke and Addison Brown, for 
defendant. 

SHDPMAN, District Judge. This action 
was upon a warehouse bond, dated Decem- 
ber 1, 1866, which was given for the payment 
of the duties then existing or to be there- 
after enacted, upon a large quantity of 
brandy. The condition of the bond was, 
that, "if the above bounden principles shall, 
after the expiration of one year, and before 
the expiration of three years, from the date 
aforesaid, so withdraw the same and pay 
to the said collector the sum aforesaid, or 
the true amount, when ascertained, of duties 
imposed by such law thereon, and shall pay 
an additional sum or duty equal to ten per 
centum of the said duties, then the bond is to 
be void." The goods remained in the ware- 
house until they were sold for non-payment 
of duties. It was agreed, upon the trial of 
the ease, that, if the jury returned a verdict 
for the plaintiff, they should find the number 
of gallons of brandy upon which duty was 
payable, and that the court should deter- 
mine, as matter of law, the amount of duty 
which was properly assessable. The jury 
found for the plaintiffs, and that there was 
due upon the bond the amount of duty upon 
223 gallons, less the amount which had been 
realized from the auction sale of said liquors 
for non-payment of duties. The sale was 
after January 1, 1871. Prior to that date, 
the duty was $3 per proof gallon. By the 
twenty-first section or the act of July 1,4, 
1870 (16 Stat. 262, 263), which went into ef- 
fect January 1, 1871, the duty upon brandy 
was reduced to $2 per proof gallon. The 
twenty-sixth section of the same act (16 Stat. 
269), provided, that all imported goods which 
might be in bonded warehouses on January 
1, 1871, should be subject to no other duty, 
upon the entry thereof for consumption, than 
if the same were imported after that day. 

The question is, whether, the goods having 
been in warehouse since December 1, 1866, 
when the act of July 14, 1870, went into ef- 
fect, and having been sold thereafter for non- 
payment of duties, the proper amount which 
was due upon the bond was $2 per gallon, or 
the pre-existing duty. The defendant, at the 
time of the importation of the brandy, de- 
sired credit, and gave security which w T as 
satisfactory to the government, for the pay- 
ment of the duties within three years. The 
condition of the bond was, that if, before the 
expiration of three years from its date, he 
should pay the true amount of duties impos- 
ed by law, and an additional sum equal to 
ten per cent, of the said duties, the bond 
was to be void. The duty of the obligor was 
to pay before the expiration of three years 
from the date of this bond. If the duties 
were not then paid, the condition of the bond 
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was thereupon broken, and the principal was 
in default, and, with his sureties, was there- 
upon liable upon the bond to pay to the gov- 
ernment the amount of unpaid duties which 
were then due. The amount to be paid was 
the amount due at the time of default, with 
interest. 

Goods which remain in warehouse beyond 
three years, without payment of duties and 
charges thereon, are, by statute, regarded as 
'"abandoned to the government." I am not 
certain that the twenty-sixth section of the 
act of July 14, 1870, was applicable to goods 
which, having remained in warehouse more 
than three years, had been, in contempla- 
tion of law, abandoned to the government. 
But, a decision of that question is not re- 
quired in the present case. It is not ma- 
terial to ascertain what was the amount of 
<luty which was due upon the goods on 
January 1, 1871. In an action to recover 
the amount due upon this bond, it is ma- 
terial to ascertain what was the amount 
of money which, by the bond, the obligor 
promised to pay. That amount was the 
.amount of duties existing at the date of 
the bond, or to be thereafter enacted, prior 
to the expiration of three years, with the 
addition of ten per cent, in case the goods 
were not withdrawn until after the expira- 
tion of one year. 

Judgment should be entered upon the ver- 
dict according to these principles 



-UNITED STATES (EAKEN v.). 
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Case No. 15,018. 

'UNITED STATES v. EARHART et al. 

£4 Sawy. 245; i 1 Pac. Law Rep. 257; 9 Chi. 
Leg. News, 304.] 

Circuit Court, D. Oregon. May 7, 1877. 

Public Officer — Misappropriation of Funds- 
Presumptions— Action upon Bond— Surety. 
H. was appointed superintendent of Indian 
.affairs to succeed himself, and at the date of the 
execution of his second bond there was a bal- 
ance due the United States of the moneys receiv- 
ed by him under his first bond. Held, that there 
could be no presumption that this sum had been 
illegally appropriated by the officer, but the fact 
must be proved by the party claiming or alleg- 
ing it; and that in the absence of such proof, 
the presumption is that this balance was Jhen 
in the hands of the officer, to be applied* and 
accounted for under his second bond. 

[Cited in Board of Supers v. Pabst, 70 Wis. 
307, 35 N. W. 337.] 

Action [by United States against R. P. 
Earhart, administrator, and others] on bond 
•of superintendent of Indian affairs. 

Rufus Mallory, for the United States. 
Walter W.Thayer and William H. Effinger, 
for defendants. 

DEADY, District Judge. This action is 
brought against the administrator and sure- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



ties of the late J. W. Perit Huntington, su- 
perintendent of Indian affairs for Oregon, 
to recover the sum of $22,966.65, as and for 
moneys received by him as said superintend- 
ent, between March. 28, 1863, and January 8, 
186S, and not accounted for, with interest 
thereon. 

By the stipulation of the parties it was 
tried by the court without the intervention 
of a jury. From the pleadings and the evi- 
dence the facts appear to be as follows: 

(1) On March 28, 1863, Huntington, hav- 
ing been appointed superintendent of Indian 
affairs, gave bond to the United States, in 
the sum of $100,000, with the defendants 
Long, Heatherly, Coffin, Griswold and Miller 
as sureties, conditioned for "the careful dis- 
charge" of his official duties, and that he 
would "faithfully expend all public moneys 
and honestly account for the same," which 
might come into his hands, without fraud 
or delay; and on January 8, 1868, said Hunt- 
ington, having been re-appointed as such su- 
perintendent, gave a second official bond to 
the United States with other persons as sure- 
ties. 

(2) On September 11, 1867, the acting com- 
missioner of Indian affairs, C. E. Mix, wrote 
Huntington an official letter, advising him 
of his re-appointment, which, among other 
directions, contained the following: "You are 
required to make out and forward here your 
accounts up to the date of your new bond, 
and in doing so transfer in due form to your- 
self all public moneys and property on hand 
belonging to the superintendency, the same 
to be accounted for under your new bond." 

(3) On January 8, 1868, Huntington, in 
obedience to the foregoing direction, stated 
and returned an account current between 
himsejf and the United States for the "frac- 
tional part of month ending January 8, 1868," 
which he certified "embraced all public mon- 
eys received by him and not heretofore ac- 
counted for," and from which it appeared 
that of the various appropriations for the 
Indian service in his superintendency he had 
"on hand from last month" the aggregate 
sum of $34,607.90, and that there was due 
Huntington, for moneys expended by him 
in excess of the appropriations for "gen- 
eral and incidental expenses," and "tor 
treaty stipulations with the Klamaths and 
Modocs," the sum of $11,600, making the 
balance due the United States $23,007.90. 

(4) Upon the statement of differences made 
in the final settlement of Huntington's ac- 
counts under his bond of March 2S, 1863, in 
the office of the second auditor on Novem- 
ber 20, 1875, it was ascertained and deter- 
mined that on account of errors in calcula- 
tion and otherwise the amount thus report- 
ed to be due the United States should be re- 
duced by the sum of $41.25, leaving the net 
balance due the United States on January 
8, 1868, $22,966.65. 

(5) On June 3, 1869, Huntington died, and 
on June 16 the defendant Earhart was duly 
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appointed administrator of his estate, and is 
^till such administrator; and on January 
19, 1876, said account was duly presented to 
said Earhart for allowance, and by him re- 
jected. 

The only evidence received or offered upon 
the trial was the transcript of the treasury 
hooks and proceedings concerning the ac- 
counts under the first bond, together with 
certified copies of said bond, Huntington's 
return of January 8, 1868, and the letters 
from the acting commissioner of Indian af- 
fairs, and therefore it does not appear 
whether the above mentioned balance was 
-carried forward into the superintendent's ac- 
counts under the second bond, and there char- 
ged to himself, or not 

Upon these facts it is claimed by counsel 
for the United States that it appears Hunt- 
ington was a defaulter for the sum admitted 
by him and found by the accounting officers 
•of the treasury to be in his hands on Janu- 
.ary 8, 1868, and as such default occurred dur- 
ing the period covered by the first bond, the 
sureties therein are liable as well as the prin- 
cipal. The argument is, that there being no 
direct evidence upon the question whether or 
not Huntington carried this balance forward 
into his accounts under the second bond, the 
presumption is that he did not, and therefore 
he failed to account for it. But it is admit- 
ted that if it appeared that such balance had 
.been so carried forward, it could not be said 
that there was a default unless the plaintiff 
showed further that, as a matter of fact, the 
money was not on hand as reported by Hunt- 
ington. 

But in my judgment it is immaterial, so far 
.as this case is concerned, whether Hunting- 
ton carried this balance into his accounts un- 
der the second bond or not. If on January 8, 
1868, the date of the execution of said bond, 
lie had the money on hand, the sureties there- 
in became bound for his future conduct con- 
cerning it. It was then money received by 
him under his second appointment and bond, 
and to be accounted for accordingly, just as 
if it had then first come to his hands from 
the treasury. The liability of the sureties in 
the first bond then ceased, and they cannot 
be charged with the consequences of any sub- 
sequent misconduct or neglect of Hunting- 
ton's concerning moneys then in his hands. 

The evidence introduced by the government 
consists of the transcript of the treasury 
books and proceedings and the statement of 
Huntington. According to the latter, this bal- 
ance was then "on hand." Upon this point 
it is explicit. The government having intro- 
duced this statement, is bound by it until it is 
shown to be false or incorrect Nor do the 
accounts and proceedings in the treasury show 
■anything to the contrary. According to them, 
the money constituting the balance had been 
received by Huntington from the United 
States during the period covered by the first 
"bond, and on January 8, 1868, was due the 
"United States— that is, so far as appeared, 



remained in his hands unexpended, and to be 
disposed of as provided by law and directed 
by the department of the interior. In this 
case the superintendent was directed by his 
superior to turn over the amount to himself 
as his own successor. Whether he did so or 
not does not appear. Probably, according to 
the familiar rule, that official duty is presum- 
ed to have been done, it ought to be assumed 
that he did, until the contrary appears. But 
this is altogether immaterial. For aught that 
would appear the turning over to himself, if 
done at all, might have consisted of a mere 
naked entry upon the books of the superin- 
tendency without the money being actually 
on hand. As a business transaction he should 
have been required to deposit the money with 
a United States depositary and return the cer- 
tificate as a voucher to the department, and 
afterwards have received back the amount 
under his second bond. 

However, the simple question here is, was 
the money "on hand" when the second bond 
was given and the liability of the sureties in 
the first terminated. 

The government, in effect, alleges that it 
was not, and that there was a default to this 
amount. The defendants deny the allegation. 
The burden of proof is upon the party mak- 
ing the allegation. Now, so far from the evi- 
dence introduced by the government tending 
to prove that the balance sued for was not on 
hand when the second bond was given, it 
rather proves that it was. Before it can be 
said upon this evidence that Huntington was 
a defaulter on January 8, 1868, it must be 
presumed that the unexpended balance, which 
appears to have been, and should have been, 
in his hands at that time, had in fact been 
misapplied or appropriated to his own use. 
This fact, if it be a fact, the government might 
prove. But there is no presumption in any 
case that an officer has violated his duty or 
misappropriated funds intrusted to his care, 
but the contrary. In the case of two bonds 
given by a public officer for his conduct dur- 
ing two successive terms of the same office, 
the government is not entitled to recover of 
the sureties in the first bond any balance 
which appears from the accounts to have re- 
mained undisbursed in his hands at the ex- 
piration of the first term, unless it is satis- 
factorily proven that in fact such balance was 
not on hand, but had in some way been mis- 
appropriated. This has not been done or at- 
tempted in this case. 

The case of Bruce v. U. S., 17 How. [58 
U. S.] 437, appears to be in point, and decisive 
of the question. Bruce had held the office 
of Indian agent for two terms, from 1840 to 
1848. The action was brought against him 
and his sureties in the second bond, and the 
breach assigned was that at the close of the 
second term there was a balance in his hands 
which he refused to turn over to the United 
States when required. One of the defenses 
was that the balance had accrued, or the de- 
fault occurred, under the first bond, and, 
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therefore, the parties to the second bond were 
not liable. The court below instructed the 
jury: "That if, when Bruce- was re-appoint- 
ed agent, in 1844, he had moneys in his hands 
of the United States which he received as 
agent under his previous commission, then he 
was bound to apply and account for such mon- 
eys under the second commission, and his 
sureties are bound under the bond which is 
sued on. But if Bruce had appropriated the 
moneys received under the previous commis- 
sion to his own use, when this bond was giv- 
en, then the first set of sureties are respon- 
sible for the moneys thus illegally appropriat- 
ed, and the defendants are not liable, and the 
burden of proof is on the defendants to show 
that Bruce had illegally appropriated the mon- 
ey before the bond sued on was given." 

On error to the supreme court, this ruling 
was affirmed, Taney, G. J., saying: "When 
Bruce received his second commission, if any 
money or property which he received in his 
former term of office still remained in his 
hands, he was bound to apply and account 
for it under the appointment he then receiv- 
ed;" and again: "Undoubtedly, the sureties 
in the second term of office are not responsi- 
ble for a default committed in his first But 
if any part of the balance now claimed from 
him was misapplied during that period, it was 
incumbent on the plaintiffs in error to prove 
it. No officer, without proof, will be pre- 
sumed to have violated his duty; and if 
Bruce had done so, Steele had a right, under 
the opinion of the circuit court, to show it, 
and exonerate himself to that amount; but 
it could not be presumed merely because there 
appears, by the accounts, to have been a bal- 
ance in his hands at the expiration of his 
first term." 

Here, the government asks the court to pre- 
sume that the moneys which appear by the 
accounts to have been in Huntington's hands 
at the close of his first term of office, had in 
fact been illegally appropriated by him before 
that time. This, the supreme court say, can- 
not be done, and the reason is apparent. Such 
a presumption, instead of being founded on 
fact, would be against evidence, besides be- 
ing contrary to the well established rule that 
official duty is presumed to have been duly 
performed. 

There must be a finding of fact and law for 
the defendants. 



Case No. 15,019. 

UNITED STATES v. EBERT. 

[1 Ce^t. Law J. 205.] i 

District Court, W. D. Missouri. March Term, 
1874. 

Information — Offences under Internal Reve- 
nue Laws. 
Offences arising under the internal revenue 
laws being misdemeanors merely, and not "in- 
famous," may be prosecuted by information 
filed by the district attorney. 



i [Reprinted by permission.] 



E. L. King, for the motion, relied on the 
fifth amendment to the constitution. 

Jas. S. Botsford, U. S. Dist Atty., relied 
on and cited 1 Bish. Or. Proc. 604, 611; Com. 
v. Waterborough, 5 Mass. 257; Adams v. 
Woods, 2 Cranch [6 U. SJ 336; Ex parte 
Marquand [Case No. 9,100]; Walsh v. U. S. 
[Id. 17,116]; Levy v. Burley [Id. 8,300]; Par- 
sons v. Hunter [Id. 10,778]; U. S. v. Mann 
[Id. 15,717]; Territory v. Lockwood, 3 Wall. 
[70 U. SJ 236; U. S. v. Shephard [Case No. 
16,273]; U. S. v. Waller [Id. 16,634]; 1 Stat. 
119, § 32; 13 Stat. 305, § 179; 14 Stat. 145, & 
179. 

KREKEL, District Judge. This is an in- 
formation filed by the district attorney, al- 
leging that defendant was a manufacturer 
of cigars, and as such had failed to execute 
bond as required by law. To this defendant 
files his motion to quash, alleging, in sub- 
stance, that cases of the kind cannot be 
prosecuted by information, but must be by 
indictment. This brings up the question, 
first, is the c*se here presented within the 
act of July 13, 1S66, which provides that "all 
fines, penalties, and forfeitures which may be 
imposed or incurred shall and may be sued 
for and recovered, when not otherwise pro- 
vided, in the name of the United States, in 
any proper form of action or by any appro- 
priate form of proceeding before any circuit 
or district court"? The provision cited is- 
found in the revenue act, and there can be no 
doubt that the intention of congress was to 
sanction or provide for a class of cases most 
frequently occurring under the revenue laws. 
Looking at the language employed, "a proper 
form of action," it is obvious that congress 
here had reference to existing forms of ac- 
tion; and, when using the terms immediately 
following, "or by any appropriate form of 
proceeding," it intended to enlarge the for- 
mer by giving authority to provide new and! 
suitable forms and proceedings to meet cases- 
as they might arise. It is well known that, 
at the time of framing and adopting the con- 
stitution, fines and penalties could be and 
were largely recovered by information; and 
there can scarcely be any doubt but that con- 
gress had reference, when speaking of "a 
proper form of action," to that practice 
which, at the time of the enactment of the 
law cited, prevailed in a number of the states. 
It must, then, be taken that the case, under 
consideration, and the class of cases to which 
it belongs, comes within the provisions of the 
statute cited. 

The second question is, had congress the 
power to pass the act of 1866, and especially 
the provision cited, thereby doing away with 
the necessity of a grand jury passing upon 
cases arising under internal revenue laws? 
The fifth article of the amendments of the 
constitution of the United States provides 
that "no person shall be held to answer for a 
capital or otherwise infamous crime unless 
on presentment or indictment of a grand 
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jury." It will be observed that this provi- 
sion covers infamous crimes only. It is not 
necessary to define what is here meant by 
-"infamous," for it is an undisputed point 
that misdemeanors, such as the one for which 
the information under consideration is filed, 
•cannot, by any construction or interpretation 
given by courts, be brought within the term 
-"infamous." At the time of the adoption of 
the amendment cited, attention was, no 
<loubt, called to existing constitutional pro* 
Tisions; and, had the requirement that all 
-classes of crimes should' be passed on by 
^rand juries before trial been intended, suita- 
ble language for that purpose would have 
l>een employed. Indeed, by the use of the 
words "capital or otherwise infamous 
-crimes," it may be readily inferred that a 
:grand jury was to pass upon such, and such 
only; and, while the legislature was not bound 
to limit the holding to answer to that class 
of cases, but might extend the requirement 
to any offences, yet the decision of a grand 
jury was secured only to the person or per- 
sons charged with the higher classes of crime 
specified. The act of March 30, 1790, passed 
*by congress soon after the adoption of the 
constitution, strongly supports the view here 
taken. In the thirty-second section of said 
act, providing the time within which prose- 
cutions shall be commenced, it enacts: "Nor 
■shall any person be prosecuted, tried, or pun- 
ished for any offence not capital, nor for any 
:fine or forfeiture under any penal statute, 
unless the indictment or information for the 
same shall have been found or instituted,"— 
thus affirming that there existed the distinc- 
tion between crimes and other offences con- 
tended for. As sustaining these views, see 
TJ. S. v. Shephard [Case No. 16,273], and U. 
S. v. Waller [Id. 16,034]. 

Upon these views of the court, the case 
-under consideration may be prosecuted by in- 
formation, and the motion to quash is over- 
truled. 



Case No. 15,020. 

UNITED STATES v. EBNER. 

[4 Biss. 117.] i 

District Court, D. Indiana. Dec. Term, 1867. 

Internal Revenue— Indictment— Action of 
Debt. 

1. Under the internal revenue laws, when the 
punishment prescribed is a pecuniary penalty or 
fine only, and the act fixes the exact amount of 
it, the* action of debt will lie to recover it. 

2. Where the punishment provided is a fine 
only, and the amount of it is not fixed, but left 
to the discretion of the court, the prosecution 
for it must he by indictment. 

3. In all cases in which the law provides that 
imprisonment either may or must be any part 
of the punishment, the prosecution* must be by 
indictment. 

i [Reported by Josiah H. Bissell, Esq., and 
.here reprinted by permission^ 



[This was an action against John Ebner.] 

McDONALD, District Judge. This is an 
action of debt on the thirty-first section of the 
internal revenue act [of 1864 (13 Stat 235)]. 

The defendant demurs to the declaration on 
the ground that debt does not lie for a viola- 
tion of the provisions of that section. 

The section in question, among other things, 
provides that every person making or dis- 
tilling spirits shall from day to day make 
true and exact entry, in a book to be kept in 
such form as the commissioner of internal 
revenue may prescribe, of the number of 
pounds or gallons of materials used for the 
purpose of producing spirits, the number of 
gallons of spirits distilled, the number of gal- 
lons placed in warehouse and the proof there- 
of, and the number of gallons sold with the 
proof thereof, etc. And the section provides 
that "Any person who shall violate the pro- 
visions of this section shall, for every such 
offense, be liable to a fine of five hundred 
dollars." 

The declaration charges a violation of the 
provisions above cited, and demands judg- 
ment for §500. 

Confining our inquiry to this section alone, 
I would suppose that a proceeding by indict- 
ment is the only remedy for a violation of its 
provisions. 

• But pursuing the rule that, in construing a 
provision in a statute, all its parts must be 
considered, I am led to a different conclusion. 

This act has many requirements on the 
subject of internal revenue, -the violations of 
some of which are, in terms, punishable by 
pecuniary penalties, some by fine only, and 
some by fine and imprisonment. It would be 
tedious to examine here the numerous sec- 
tions of the act which relate to these mat- 
ters. It seems certain, however, that the 
word "penalty" and the term "fine" are in 
some parts of the act, used convertibly. Thus, 
the fourteenth section declares that every per- 
son who shall violate its provisions "shall be 
liable to a fine or penalty not exceeding five 
hundred dollars." Here the two terms are 
evidently employed as meaning the same 
thing. 

The forty-first section of the act provides 
that "it shall be the duty of the collectors," 
etc., "to prosecute for the recovery of any 
sum or sums which may be forfeited by law; 
and all fines, penalties, and forfeitures which 
may be incurred or imposed by law shall be 
sued for and recovered in the name of the 
United States, in any proper form of action, 
or by any appropriate form of proceeding, 
qui tarn or otherwise." A like provision is 
found in the 179th section of the act Here 
is express authority to sue for "fines" aris- 
ing under this law. The term "sue" is em- 
ployed in both these sections; and it is inap- 
plicable to a prosecution by indictment. We 
do not say that a. man is sued for a crime. 
The term always supposes a civil action. 
Then, for some "fines" imposed by the in- 



U. S. v. ECLIPSE '(Case No. 15,023) 



[25 Fed. Cas. page 974} 



ternal revenue act, it is clear that a man 
may be sued in a civil action— in any "appro- 
priate action." Now, in my opinion, where 
the act fixes the amount of a pecuniary pun- 
ishment, whether 'it calls it a penalty or a 
fine, an action of debt is an "appropriate ac- 
tion." And for our future guidance in rela- 
tion to violations of the internal revenue act, 

I venture to lay down the following rules: 

1. Where the punishment prescribed is a 
pecuniary penalty or fine only, and where the 
act fixes the exact amount of it, the action 
of debt will lie to recover it. 

2. Where the punishment provided is a fine 
only, and the exact amount of it is not fixed 
by the act, but is left to the discretion of the 
court trying the case,— as where the lan- 
guage is that the party shall be fined in any 
sum not exceeding a certain amount,— there 
the action of debt will not lie, nor can any 
other civil action be the "appropriate" rem- 
edy, but the prosecution must be by indict- 
ment. 

3. In all cases in which the act provides 
that imprisonment either may or must be a 
part of the punishment, there no civil action 
will lie, and the only remedy is by indict- 
ment. 

The demurrer is overruled. 

NOTE. Debt is the appropriate action when- 
ever a demand is for a sum certain, and is ca- 
pable of being reduced readily to a certainty. »1 
Chit. PI. 108. If a statute prohibit the doing 
an act under a penalty or forfeiture to be paid 
to a party aggrieved, and do not prescribe any 
mode of recovery, it may be recovered in an ac- 
tion of debt Id* Whenever a statute gives a 
right to recover damages which are ascertained 
by the act itself, an action of debt lies and is 
proper, if no specific remedy is provided. Black- 
burn v. Baker, 7 Port (Ala.) 284. It has been 
held in Ohio that debt is the proper remedy for a 
penalty imposed by a statute, though the amount 
is uncertain, and is to be fixed by the court be- 
tween five and fifty dollars. Rockwell v. State, 

II Ohio, 130. Consult, also, U. S. v. Morin 
[Case No. 15,810]. 



Case Mo. 15,021. 

UNITED STATES v. The ECHO. 

[4 Blatcht 446; i 20 How. Prac. 517.] 

Circuit Court, N. D. New York. Sept. 1, 1860. 

Shipping — Public Regulations— Carrying Pas- 
sengers without License— Exemp- 
tions— Tug Boat. 

1. Where a steam vessel usually employed as 
a tow boat, transported passengers from Buffa- 
lo to Canada, and back, a distance of 12 or 15 
miles each way, for pay, held, that she was lia- 
ble to the penalty imposed for a violation of 
section 2 of the act of July 7, 1838 (5 Stat. 301), 
in transporting passengers without a license, and 
that she was not entitled to the benefit of the ex- 
emption created by section 42 of the act of Au- 
gust 30, 1852 (10 Stat 75), in favor of a steam- 
er used as a tug boat or a towing boat. 

2. Such exemption applies only to a steamer 
while engaged in towing, or in the business of 
towing, and not to a steamer usually engaged 
in towing. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and nere .reprinted by permission.] 



[Appeal from the district court of the Unit- 
ed States for the Northern district of New 
York.] 

This was an appeal from a decree of the 
district court, adjudging against the propeller 
Echo a penalty of §500 for a violation of the 
acts of congress of July 7, 1838 (5 Stat. 304), 
and August 30, 1852 (10 Stat 75). 

NELSON, Circuit Justice. It appears, from 
the proofs, that the propeller was usually 
employed as a tow boat in and about the har- 
bor of Buffalo, but that, on the 10th of June, 
1857, she transported some one hundred pas- 
sengers from Buffalo to Point Albino, Can- 
ada, on Lake Erie, and back, a distance of 
twelve or fifteen miles each way, and took 
pay for the same. 

By the second section of the act of 1S38, it 
is provided that it shall not be lawful for the 
owner, master, or captain of any steamboat or 
vessel, etc., to transport any goods or passen- 
gers upon the bays, lakes, etc., of the United 
States, without having first obtained from the 
proper officer a license under the existing 
laws, and without having complied with the 
conditions imposed by that act The forty- 
second section of the act of 1852 exempts 
from the operation of that act steamers used 
as ferry boats, tug boats or towing boats. 

It is insisted, on the part of the defence, 
that the propeller, m the present case, comes 
within the exception in the above section, in- 
asmuch as she is usually employed in the- 
business of towing. But, the plain answer to 
the objection is, that the exception does not 
apply to steamers usually engaged in ferry- 
ing or towing, *but to steamers while thus en- 
gaged, or while engaged in that business. 
If they leave that business and engage in 
transporting passengers, even for a single 
trip, they are, while thus engaged, out of 
the exception, not only in words, but in the 
spirit, intent, and mischief of the act, and 
are within the conditions and penalties there- 
in prescribed. The question is not, whether 
the steamer has been usually employed in 
the towing business, but, what was her em- 
ployment and service at the time complained 
of. If it was the transportation of passen- 
gers, then she is responsible for a full com- 
pliance with all the conditions required of 
vessels in that service, whatever may have 
been, or whatever may subsequently be, her 
employment. Any construction of the acts 
short of this, would but open the way to an 
evasion of their requirements. 

Decree affirmed. 

Case Mb. 15,022. 

UNITED STATES v. ECKEL. 

[Cited in Case of Lange, Case No. 8,065. 
Nowhere reported; opinion not now accessible J 



Case Mo. 15,023. 

UNITED STATES v. The ECLIPSE. 
[See The Eclipse. Case No. 4,269.1 
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Case 3STo. 15,084. . 

UNITED STATES v. EDDY. 

[1 Biss. 227.] i 

District Court, N. D. Illinois. Jan. Term, 
1858. 

Post Office— Indictment for Opening Letter 
— Letters of Criminals — Conflict of Laws. 

1. A letter once placed in the postoffice is in 
the custody of the law, and no one except the 
writer and the person to whom it is directed, 
or some one authorized by him, has the right 
while it is there to open it for the mere purpose 
of ascertaining its contents. 

[Cited in U. S. v. McCready, 11 Fed. 231.] 

2. Neither postmasters nor other officers have 
any authority to open it under the pretest that 
there might be something improper or even crimi- 
nal therein. 

3. The letter of a criminal is under the full 
protection of the law. The violation by a crimi- 
nal of an agreement that the sheriff was to in- 
spect all letters written by him before they left 
the jail, would not authorize the sheriff to open 
a letter after it was in the postoffice. Nothing 
but his consent in regard to that particular letter 
would so authorize him. 

4. When a letter is placed in a postoffice it is 
within the legal custody of the officers or agents 
of the government, and while it so continues, 
the laws of the United States operate upon it 
to the exclusion of state laws. 

Indictment [against John Eddy] under the 
twenty-second section of the act of March 3, 
1825 (4 Stat 109). That section declares: 
"And if any person shall take any letter or 
packet not containing any article of value or 
evidence thereof, out of a postoffice, or shall 
open any letter or packet which shall have 
been in a postoffice, or in custody of a mail- 
carrier, before it shall have been delivered to 
the person to whom it is directed, with a de- 
sign to obstruct the correspondence, to pry in- 
to another's business or secrets; or shall se- 
crete, embezzle or destroy any such mail, let- 
ter or packet, such offender upon conviction 
shall pay for every such offence a sum not 
exceeding five hundred dollars, and be impris- 
oned not exceeding twelve months." During 
the summer of 1857, a man by the name of 
White was arrested on a criminal charge and 
placed in the custody of the defendant, who 
at the time was sheriff of McHenry county. 
While in jail, White expressed a desire to 
write to some of his friends, asking for as- 
sistance, which the defendant said he might 
do, but that he, the defendant, must have the 
inspection of all the letters. To this White 
assented. Some time afterwards, White wrote 
a letter addressed to a person in Iowa, and 
gave it to a man who had called on him at the 
jail. The latter deposited it in the postoffice 
at Woodstock, and paid the postage, and the 
letter was duly stamped. The sheriff, being 
informed of this, went to the postoffice and 
called for the letter, and it was handed to 
him by the postmaster, for the reason, as he 
states, that he supposed that Mr. Eddy only 
wished to look at the direction. While the 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



letter was thus in the defendant's possession, 
he opened it, read it, took a memorandum of 
its contents, resealed it, and returned it to the 
postmaster, who duly mailed it From all the 
facts in the case, it appeared that the defend- 
ant's motive in the act was to prevent the 
prisoner from having any improper communi- 
cation with any one by means of the letter; 
and he seemed to suppose he had the right to 
do what he did. 

DRUMMOND, District Judge (charging ju- 
ry). 1. If the letter was in the postoffice in 
the usual way, and for the ordinary purpose 
for which letters are deposited, and it was 
opened by the defendant before its delivery to- 
the person to whom it was addressed, with 
the design to pry into the business of White 
or ascertain his secrets, then the offence was- 
complete. 

2. When a letter is once placed in the post- 
office, it is in the custody of the law, and no 
one except the writer or the persons to whom 
it is directed, or some person authorized "by 
him, has the right while it is there to open 
it for the mere purpose of ascertaining its con- 
tents. 

3. Neither postmasters nor postoffice agents, 
nor officers of any kind or grade, have any 
authority to open letters while in the postof- 
fice, under the pretext that there might be 
something improper, or even criminal, written 
therein. 

4. The letter of a criminal, when once pla- 
ced in the postoffice, is just as much under 
the protection of the law, as the letter of the 
most honest man in the community. 

5. Even if it was the agreement between 
White and the sheriff that the latter was to 
inspect all the letters written by the former 
before they left the jail, and White violated 
the agreement, still that would not authorize 
the sheriff to open the letter after it was in 
the post-office, in order to ascertain its con- 
tents. Nothing could authorize him, except 
the consent, expressed or implied, of White,, 
to open the letter which was deposited "in the 
office. 

6. In this case the party who was under ar- 
rest was afterwards tried and acquitted of 
the charge for which he was in custody, and 
w-e are therefore to presume him innocent 
But that makes no difference in the principle 
applicable to such a ease as this. If he had 
been found guilty the rule would be the same. 

7. There is no conflict between the laws of 
the United States and the laws of the state. 
A state officer having a prisoner in his cus- 
tody may exercise a certain discretionary pow- 
er over his written correspondence with oth- 
ers, so long as that correspondence is out of 
the jurisdiction or control of the post-office 
department, but when it is placed within the 
legal custody of the officers or agents of the 
department, and while it continues there, the 
laws of the United States operate on it, and 
not the laws of the state. In what has been 
said, the court refers of course to letters 
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while in such custody and on deposit, or in 
transit to the places or persons addressed, 
which was true of this letter. 

Verdict, guilty. 

The court being of opinion that the defendant 
had been only technically guilty, without crim- 
inal or wrongful intent, imposed a nominal pen- 
alty. 

NOTE. It is an offence against this section 
to open a letter which has been in the postoffice 
before delivery to the person to whom it is di- 
rected, though the letter is not sealed, and was 
not at the time in the lawful custody of any per- 
son, and even though it was written by the de- 
fendant himself. U. S. t. Pond [Case No. 16,- 
067]. See, also, U. S. v. Tanner [Id. 16,430] ; 
U. S. v. Parsons [Id. 16,000]; U. S. v. Marselis 
[Id. 15,7241. 
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Case 3tfo. 15,OS5. 

UNITED STATES v. EDWARDS. 

[17 Int. Rev. Rec. 126.] 

District Court, D. Massachusetts. April, 1873. 

Iktjekxal Revenue— Sellixg Unstamped Cigars. 

[1. The punishment imposed by the act of 
1868 for selling i nstamped cigars is not con- 
fined to importers and manufacturers, though 
they alone are required to pack the cigars and 
affix the stamps.] 

[2. An indictment for selling cigars "not prop- 
erly boxed and stamped as required by law'.' 
will not be lield defective merely because it 
fails to state that the sale was not for im- 
portation or exportation, so as to dispense with 
the necessity of paying the tax, provided it 
points out the sale as having been at a given 
time and place, the words "as required by law" 
being an argumentative allegation that the sale 
was not within the excepted classes.] 

Indictment [against L. C. Edwards] under 
section S9 of the act of July 20, 1868 (16 Stat. 
162), which enacts "that all cigars which 
shall he removed from any manufactory or 
place where cigars are made, without the 
same being packed in boxes as required by 
this act, or without the proper stamps thereon 
-denoting the tax, or without burning into 
each box with a branding iron the number 
of the cigars contained therein, and the name 
of the manufacturer, and the number of the 
district and the state, or without the stamp 
•denoting the tax thereon being properly af- 
fixed and cancelled, or which shall be sold 
or offered for sale not properly boxed and 
stamped, shall be forfeited to the United 
States. And any person who shall commit 
any of the above described offences shall, 
-on conviction, be fined for each such offence 
not less than one hundred dollars, nor more 
than one thousand dollars, and imprisoned 
not less than six months, nor more than two 
years." The charge in the first count was 
.that the defendant, at Boston, on a certain 
day, "did sell and offer for sale to Frank C. 
Humphreys, a certain number of cigars, to 
wit, one hundred thereof not properly boxed 
and stamped as required by law, to wit, did 
then and there, as aforesaid, sell and offer 
for sale said cigars in a certain box without 
.any stamp thereon denoting the tax on said 



cigars." The second and third counts were 
like the first, except in the number of cigars 
said to have been sold or offered for sale. 
The fourth count averred that the cigars had 
been imported from a foreign country, but 
this was abandoned. After a verdict of 
guilty on the first three counts, the defendant 
moved for a new trial, and in arrest of judg- 
ment 

E. P. Nettleton, for the United States. 
J. W. Richardson and G. W. Searle, for de- 
fendant. 

LOWELL, District Judge. It was argued 
that the manufacturer of domestic cigars, 
and the importer of those that were brought 
from abroad, are the only persons liable to 
the penalties of section 89 of the act of 1868. 
By section 81 the manufacturer is to pay the 
tax; by section 82 he is to give bond condi- 
tioned, among other things, to pay it by 
stamps; by section 93 importers of foreign 
cigars, besides paying the import duties upon 
them, are to affix to the boxes the like stamps 
as are required to be affixed to domestic ci- 
gars by the manufacturers, and importers 
are made subject to the penalties applied to 
manufacturers; by section 87 stamps are to 
be furnished only to manufacturers and im- 
porters, and it is they who are to pack them 
in certain kinds of boxes. The argument is, 
that the punishment for selling or offering 
to sell cigars not properly boxed and stamped 
is intended for those persons only whose 
duty it is to pack them and affix the stamps, 
and who alone can be certain that they are 
in all respects duly packed, and to whom only 
the officers are to make sale of stamps. 

There is much force in this argument. But 
on the other hand the words of the law in- 
clude all persons who sell or offer for sale 
cigars not properly boxed or stamped; and 
by section 85 retail dealers are expressly ex- 
cepted under certain circumstances, showing 
that congress considered that they were with- 
in the general language of that section, which 
is no broader than section S9. There is an 
obvious and very strong motive for including 
dealers in the prohibition, so as to make it 
for their interest to see that the manufac- 
turers comply with the law. If the statute 
had punished them for buying unstamped 
cigars, there might be some danger of injus- 
tice, because purchases are often made by 
letter, and the cigars are not seen until de- 
livery is made of them; but by making it 
criminal to sell, there is no danger of surprise 
or accident, and the same result is reached, 
because the dealer will take care to return 
to the manufacturer all boxes that do not 
appear to conform to the rules. Indeed it is 
not easy to see that the statute could be ef- 
fectually worked in any other way. If the 
manufacturer should fail to brand his boxes 
with his name and district, as a fraudulent 
manufacturer would be very careful to do, 
there would be no hold upon any one, and no 
way of tracing the wrong to its source. Such 
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an argument as this would not, perhaps, have 
much weight if the statute were ambiguous 
on its face, because a criminal statute ought 
to he clear and explicit; but the law being 
clear on its face in favor of the government, 
and the doubt being raised only from a care- 
ful examination of other parts of the act, 
and only by an inference of intent derived 
from those other sections, the argument that 
such an intent is improbable and that the 
obvious meaning of the section may have 
many reasons of general policy to support 
it, is legitimate, and not without much value. 
£ hold, therefore, that the words of the charge 
iire not to be restrained by implication. 

Another objection is, that the crime is not 
set out with sufficient fulness. There is no 
statement of circumstances to show that a 
stamp should have been affixed to the box 
containing the cigars that are said to have 
been sold or offered for sale. Under the 
strict rules of criminal pleading there. seems 
to be a defect here. Selling or offering for 
sale cigars contained in a box not stamped, 
is not necessarily a breach of the law, be- 
cause an importer of cigars may enter them 
In bond and may re-export them without 
paying any tax, and he may sell them for the 
same purpose, and they may be sold any 
number of times within the period allowed 
by the warehousing laws, and no stamp need 
be affixed unless some one should change his 
mind and make a sale of the goods for do- 
mestic use or consumption. So by the 
amendments to sections 73 and 74 of the stat- 
ute now under consideration, passed June 6, 
1872 (17 Stat. 254), manufacturers of cigars 
may export them or sell them for export un- 
der certain circumstances, and by complying 
with certain forms, without paying any tax 
or duty upon them. If, therefore, the de- 
fendant were an importer selling cigars in 
bond for re-exportation, or a manufacturer 
selling for exportation, or a dealer whose title 
was derived, however remotely, from either 
of them, and who honestly sold for the same 
purpose, no crime was committed by the sale. 
The indictment does not negative such a sale. 
But the supreme court and other courts of 
the United States have gone so far in permit- 
ting statute misdemeanors to be laid in the 
very words of the statute, ^at after much 
consideration I do not feel at liberty to set 
aside this indictment. The statute crime 
here is selling cigars not properly boxed or 
stamped. This is fully set out in the indict- 
ment. What remains is to point out the 
overt acts, so to say, with sufficient distinct- 
ness to put the defendant on his guard as to 
the acts really intended to be passed. This is 
done by alleging that it was a sale to Frank 
O. Humphreys, at a given time and place. 
Then there is an argumentative allegation 
that it was such a sale as could not properly 
be_ made without a stamp being affixed to the 
box. This argumentative allegation is found 
in the words "as required by law," which, 
though bad as pleading, may be held suffi- 
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cient as notice, and would require the govern- 
ment to prove affirmatively that the sale was 
made under such circumstances as to bring 
it within the prohibition. Upon the whole, 
therefore, I think the indictment may be up- 
held. 

I have carefully considered the affidavits 
filed in aid of the motion for a new trial. 
They tend to show that all the cigars made 
by Mr. Climie are stamped; and the evi- 
dence at the trial tended to show that those 
cigars were made by Climie Such evidence 
is defective in this, that it fails to show how 
the cigars came to be sold without a stamp, 
if they had once been stamped. The history 
of the cigars was before the jury. They 
were traced from Climie to Humphreys, and 
no one admitted or now admits that he re- 
moved the stamps. The onl^ theories con- 
sistent with the defence ar# that Bandali, 
who bought of Climie, and f or whose account 
the defendant sold the cigars, removed the 
stamps, and he denied it on the stand; or 
that Humphreys removed them, and he de- 
nied it. No motive is shown for Humphreys 
to do it, unless to ruin the defendant, against 
whom he was not shown to have any cause 
of quarrel or complaint. I can think of no 
motive that Randall should have, unless to 
sell the cigars as smuggled, and it does not 
appear that he did sell them as smuggled, 
but the contrary appeared. Section 90 enacts 
that the absence of the proper revenue stamp 
on any box of cigars sold or offered for sale 
shaU be notice to .all persons that the tax has 
not been paid thereon, and shall be prima 
facie evidence of the non payment thereof. 
In this case we have that evidence, and posi- 
tive evidence besides, and I am of opinion 
that even if the cumulative evidence now of- 
fered had been before the jury they would 
have been well warranted in finding a verdict 
of guilty, and I do not consider that I have 
any right to order a new trial in order that a 
second jury may decide on the probabilities 
of the case. . 

3?he other objections are overruled. Mo- 
tions denied. 



Case No. 15,086. 

UNITED STATES v. EDWARDS et al. 

[1 McLean, 467.] i 

Circuit Court, D. Illinois. June Term, 1839. 

Evidence — Treasury Transcript — Original 

Items— Receiver op Public Moneys— 

Commissions— Salary. 

1. A transcript from the treasury which con- 
tains sums charged in gross, as balances, is not 
evidence, as to such balances. 

[Cited in U. S. v. Case, 49 Fed. 271.] 

2. The original items on which the accounting 
officers acted must he stated. 

[Distinguished in U. S. v. Harrill, Case No. 
15,310.] 



i fReported by Hon. John McLean, Circuit 
Justice.] 
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3. A receiver of public moneys is entitled to his 
commissions or moneys received, though he re- 
signs or is removed from office at the termina- 
tion of the first six months of the last year, cov- 
ered by his appointment. 

[Cited in U. S. v. HcCarty, Case No. 15,- 
657.] 

4. This allowance cannot be graduated and 
paid quarterly, as an annual salary. 

[Cited in U. S. v. McCarty, Case No. 15,- 
65tf.] 

At law. 

Mr. Forman, XL S. Dist Atty. 

Mr. Baker, for defendant 

OPINION OF THE COURT. This action 
was brought on a bond given by the defend- 
ant as receiver of public moneys, to recover a 
balance of fifteen hundred and seventy dol- 
lars, which by the books of the treasury ap- 
peared to be due to the plaintiffs. A certi- 
fied transcript from the books of the treasury 
department showing this balance was offered 
in evidence by the plaintiffs, which was ob- 
jected, to by the defendant's counsel, because 
several items in the account, amounting to 
more than the balance claimed, were char- 
ged as balances found due by the officers of 
the treasury department, and the court sus- 
tained the objection and refused to admit the 
transcript as evidence. The treasury officers 
seem to pay more regard to their own pe- 
culiar forms than to the requisites of the law 
or the decisions of the courts of the United 
States. It has long since been decided by 
the supreme court— [U. S. v. Jones] 8 Pet. [33 
U. S.3 383— that the "act of congress in mak- 
ing a transcript from the books and proceed- 
ings of the treasury evidence, does not mean 
the statement of an account in gross, but a 
statement of the items, both of the debits and 
credits, as they were acted upon by the ac- 
counting officers of the department." In this 
account several balances were charged, not as 
reported by the receiver, but as found to be 
due, at different periods, on the adjustment 
of his accounts at the treasury. These' items 
then are not the evidence on which the ac- 
counting officers acted, but the result of their 
judgment on the accounts. 

Controversies frequently arise on treasury 
adjustments, because certain items claimed 
as credits are disallowed or certain debits are 
charged; and how can the court decide on 
these items if they be not stated in the tran- 
script. The transcript must present the ac- 
counts to the court, as they stood before the 
accounting officers, and the judgment of the 
court must be given on this evidence. This 
transcript therefore so far as regards the 
sums charged as balances, is not evidence. 
It being suggested that there were other ques- 
tions in the ease, which both parties were de- 
sirous of bringing before the court, the de- 
fendants consented that the above transcript 
should go in evidence to the jury. From the 
transcript it appears that the defendant ceas- 
ed to be receiver at the end of the first six 
months of the year in which his term of office 



expired; and that he received during that 
period between four and five hundred thou- 
sand dollars. And the question is whether 
the defendant shall receive the commission of 
one per cent, allowed by law, on the moneys 
received, under the limitation provided, or 
whether the commission shall be graduated 
so as to extend over the whole year. This 
construction, it appears, has been given to the 
law by the secretary of the treasury, and con- 
sequently, the defendant having served ( but 
half of the year, he has been allowed but the 
sum of twelve hundred and fifty dollars for 
his commissions. 

The first section of the act of April 20, 1818 
[3 Stat. 466], provides, that "the receivers of 
public moneys for the lands of the United 
States, shall receive an annual salary of five 
hundred dollars each, and a commission of 
one per centum on the moneys received, as 
a compensation for clerk hire, receiving, safe 
keeping and transmitting, such moneys to the 
treasury of the United States; provided, al- 
ways, that the whole amount which any re- 
ceiver of public moneys shall receive, under 
the provisions of this act, shall not exceed, 
for any one year, the sum of three thou- 
sand dollars." This act adopts two modes of 
compensation; the one an annual salary, and 
the other a per cent, on moneys received, pro- 
vided the commission shall net exceed twenty- 
five hundred dollars per annum. The salary 
is paid quarterly, and is limited to the time* 
the service is performed. But the commis- 
sions depend not on the time of service, but 
on the amount of moneys received. And how 
this allowance in the present case can bt 
graduated so as to pay the defendant only the 
sum of twelve hundred and fifty dollars, 
when the law allows him twenty-five hundred 
dollars, it is not easy to see. The law limits 
the commission to twenty-five hundred dollars 
within the year, but the limitation applies to 
the receiver who receives the commission. Ho 
shall not receive within any one year, includ- 
ing his salary, for his services, a sum exceed- 
ing three thousand dollars. But the law 
makes no provision imposing a further' limita- 
tion for a fraction of a year. 

There is no evidence before the court that 
the successor of the defendant received a 
dollar for the last six months of the year, cov- 
ered by the defendant's appointment. He had 
received a sum which entitled him to the 
commission of twenty-five hundred dollars, 
and this he has a right to claim. On the 
resignation of the defendant he pays over the 
four hundred thousand dollars received with- 
in the last six months, and he is refused a 
credit for the commissions which the law al- 
lows him. And this is done under the sup- 
position that his successor may receive mon- 
ey enough for the remaining six months of 
the year, to entitle him to claim the sum of 
twelve hundred and fifty dollars as commis- 
sions. But suppose he should receive the 
sum of ten, twenty, or fifty thousand dollars, 
what is then to be done. Shall he receive 
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one per cent upon the sum thus received, and 
shall the balance of the commission be paid to 
his predecessor? This would be unjust as re- 
gards the services compensated, and in viola- 
tion of the law. Why shall one individual 
receive one per cent, and another about one 
quarter per cent, on moneys received with- 
in the year. If the law admits of any 
graduation of the commissions, it should be 
made on ttie sums respectively received, and 
not in reference to the time of service. The 
salary has reference to the time, the commis- 
sion to the amount of moneys received. 

The year of the new receiver commences 
from the date of his appointment. And sup- 
pose that he should not receive a dollar for 
the first six months of the year, but for the 
last six months should receive a sum which 
would give him the full limit of the commis- 
sions allowed in any one year, could he not 
claim them? He is not appointed to fill a 
vacancy, but for the term of four years, under 
the law. And he is as much entitled to 
twenty-five hundred dollars as commissions, 
should one per cent on moneys received 
amount to that sum, for the first year of his 
service, as for either of the three remaining 
years. And it is matter of surprise that a 
different construction should have been given 
to the law. 

If the construction contended for be correct, 
the compensation of the successor of the de- 
fendant, as to his commissions for the first 
six months, must be fixed by the amount of 
moneys received by him within that period, 
and not by the sum received within the year. 
By graduating the allowance of commissions 
to quarterly payments, and giving it the 
character of a salary, injustice is done and 
the law is misconstrued. 

The other items of credit claimed by the de- 
fendant, which were refused by the treasury 
department, were proper items of expendi- 
ture, and the jury will allow them, if the 
proof of disbursement be satisfactory. 

The jury found a verdict for the defendant 



Case No. 15,027. 

UNITED STATES v. EGGLESTON et al. 

[4 Sawy. 199; 23 Int Rev. Rec. 113; 9 Chi. 
Leg. News, 218; 15 Alb. Law J. 493.] i 

Circuit Court, D. Oregon. March 5, 1877. 

Evidence— Treasury Transcripts— Priority of 

United States— Administrators— Assets 

—Charges upon Estate— Expenses. 

1. The transcript of the hooks and proceed- 
ings of the treasury department, provided for 
in section 886 of the Revised Statutes, in rela- 
tion to the accounts of persons accountable for 
public money, is prima facie evidence of the 
facts stated therein, so far as the same are au- 
thorized by law. 

2. Nothing is assets in the hands of an admin- 
istrator, applicable to the payment of a demand 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 15 Alb. Law J. con- 
tains only a partial report] 



against the estate, within the meaning of sec- 
tion 1103 of the Oregon Civil Code, but money — 
something which is a legal tender. 

3. Semble, that under section 1140 of the 
Oregon Civil Code, even money in the hands of 
an administrator is not assets applicable to the 
payment of a claim, until its payment has been 
directed by the county court 

4. A debt due an estate from the administra- 
tor thereof, and returned on the inventory as 
solvent, is presumed to have been collected, and 
is, therefore, assets in his hands, applicable to 
the payment of a debt due from the deceased to 
the United States. 

5. The priority given to the United States by 
section 3466 of the Revised Statutes in the case 
of insolvent debtors, is not a lien upon the prop- 
erty of the insolvents in the hands of the.assignee 
or administrator, but only a right to a priority 
of payment out of the proceeds of such property 
after notice of the claim. 

6. Taxes and funeral charges are not "debts 
due from the deceased," within the meaning of 
section 3466, supra, but charges imposed there- 
on by the law of the state, which the adminis- 
trator is bound to discharge before satisfying 
any claim of the United States as creditor of 
the deceased. 

7. Expenses of last illness are a "debt due 
from the deceased," and under section 3466. su- 
pra, a debt due the United States is to be pre- 
ferred to them, but if duly paid by the admin- 
istrator without notice of the claim of the United 
States, the priority of the latter is lost 

8. The priority of the United States only ex- 
tends to the net proceeds of the property of the 
deceased, and therefore the necessary expenses 
of the administration are first to be paid; but 
this does not include the costs and expenses of 
defending an action like this, where the claim 
was prima facie just, and ought to have been 
allowed. 

Action on paymaster's bond [by the Unit- 
ed States against Virgil S. Eggleston and 
others]. 

Rufus Mallory, U. S. Arty. 
Walter W. Thayer and Richard Williams, 
for defendant. 

DEADY, District Judge. On July 10, 
1873, the defendant Eggleston, being a pay- 
master in the army of the United States, 
gave a bond to the plaintiff, with the de- 
fendant Robie and the deceased Alexander 
Miller as his s.ureties therein, in the sum of 
$40,000, conditioned, among other things* 
that said Eggleston would account for all 
moneys received by him as such paymaster, 
and, when thereunto required, would re- 
fund any such moneys remaining in his 
hands unaccounted for. 

On December 15, 1875, upon a statement 
and adjustment of Eggleston's accounts at 
the treasury department, it was ascertained 
and certified that there remained in his 
hands unaccounted for, of the moneys re- 
ceived by him under the bond aforesaid, 
the sum of $12,413.45. 

On October 6, 1875, Miller, one of the 
sureties aforesaid, 1 died, and on December 
7, 1875, the defendant Nurse was appointed 
administrator of his estate by the county 
court of Lake county, Oregon; and on 
February 20, 1876. the demand was duly 
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presented to said Nurse for payment, and 
by him disallowed. 

Subsequently this action was brought by 
the United States upon Eggleston's bond, 
to recover the sum aforesaid. Neither Eg- 
gleston nor Robie hare appeared or been 
served with the summons. The complaint 
alleges that Nurse "has in his possession, as 
such administrator, property belonging to 
said estate applicable to the payment of the 
money above mentioned." 

Nurse, answering the complaint, admits 
the execution of the bond, but denies the 
remaining allegations of the complaint, and 
particularly that he has in his hands prop- 
erty of said estate applicable to the pay- 
ment of the plaintiffs demand. The case 
was tried by the court without the interven- 
tion of a jury. 

The transcript from the books and pro- 
ceedings of the treasury department shows 
that the defendant Eggleston, by his own 
account current, is in arrear to the amount 
of $12,319.40, and that in addition to this 
sum, $94.05 of the credits claimed by him 
in such account are unlawful or inaccurate, 
making the whole indebtedness under the 
bond of $12,413.45. 

By section 886 of the Revised Statutes, 
this transcript is made prima facie evidence 
of the facts stated therein, so far as the 
same are authorized by law. Walton v. U. 
S., 9 Wheat. [22 U. S.] 655; U. S. v. Buford, 
3 Pet [28 U. S.] 29; U. S. v. Jones, 8 Pet. 
[33 U. S.] 384; Gratiot v. U. S., 15 Pet. 
[40 U. S.] 369; U. S. v. Eckford's Ex'rs, 1 
How. [42 U. S.3 263; Hoyt v. U. S., 10 How. 
[51 U. S.] 132; Bruce v. U. S., 17 How. [58 U. 
S.] 438. 

Nothing appearing to the contrary of this, 
the plaintiff is entitled of course to judg- 
ment against the defendant Nurse, as ad- 
ministrator of the estate of Miller, for the 
said sum of $12,413.45, to be satisfied out 
of the goods of his intestate. But the plain- 
tiff also claims that it appears from the evi- 
dence that at the commencement of this 
action, there was $4,950.33 in Nurse's hands 
as such administrator, applicable to the 
satisfaction of this demand, and therefore 
there should be judgment against him per- 
sonally for that amount, with interest from 
the date of the inventory. This conclusion 
is based upon section 1103 of the Oregon 
Civil Code, which provides that the effect 
of a judgment against an administrator is 
only to establish the claim, so as to require 
it to be satisfied in due course of adminis- 
tration, "unless it appear that the complaint 
alleged assets in his hands applicable to the 
satisfaction of such claim, and that such 
allegation was admitted or found to be true, 
in which ease the judgment * * * may 
be enforced against such * * * adminis- 
trator personally." 

As to the facts, it appears from the in- 
ventory and the testimony of Nurse at the 
time of his appointment as administrator, 



he was indebted to the estate of Miller in 
the sum of $6,665, less sundry set-offs 
amounting to $1,759.67, and a claim to re- 
cover $S00 damages for the failure of title 
to twenty pack-mules which he had pur- 
chased from Miller in his life-time, leaving 
a balance due said estate of $4,105.33. This 
debt was returned as solvent by the ad- 
ministrator, and so appraised by the ap- 
praisers. The whole amount of property 
on the inventory was appraised at $4,605.33. 
The other $500 consists of personal prop- 
erty, debts due the estate from third per- 
sons, and interests in mining claims. 

Counsel for the plaintiff maintains that all 
property upon the inventory is "assets" ap- 
plicable to the payment of this demand 
within the meaning of that term as used in 
section 1103, supra, and therefore insists 
upon a judgment to that extent against 
Nurse, to be satisfied de bonus propriis. 

No authority has been cited by counsel 
upon this point, and I have not found any 
directly bearing on it. My own conclusion 
is, that the personal property or choses in 
action in the hands of an administrator is 
not assets applicable to the satisfaction- 
payment— of a demand against the estate 
within the meaning of this section ; and 
that nothing is such an asset but money— 
that which is a legal tender, and with 
which a debt can be discharged. 

This cannot be done with property or 
choses in action. If the administrator neg- 
lects to convert the property in his hands 
into money, so as to be able to satisfy the 
claims against the estate, he is guilty of 
negligence, and may be removed, and is 
also liable upon his bond. But I think it 
would be impracticable and unsafe in this 
action to inquire . into the probable money 
value of the property mentioned in the in- 
ventory, and then charge the administrator 
personally with that sum, as money in his 
hands applicable to the payment of this 
claim. Upon an actual sale of the prop- 
erty, the amount realized might fall far 
short of this supposed value, to the irre- 
mediable loss of the administrator. Such 
money assets must also be at the time sub- 
ject to be applied to the payment of the de- 
mand in question. 

This action was commenced March 24, 
1876— less than six months after the ap- 
pointment of the defendant Nurse as ad- 
ministrator. Now, section 1140 of the Ore- 
gon Civil Code provides in effect that the 
county court, after the filing of the first 
semi-annual account of the administrator, 
shall "ascertain and determine if the estate 
be sufficient to satisfy the claims presented 
and allowed" by the administrator within 
the first six months after notice of his ap- 
pointment, "after paying the funeral char- 
ges and expenses of administration," and 
shall then order and direct payment to be 
made in full, or pro rata, as the case may 
be. 
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From this it seems that even money in the 
hands of an administrator is not technically 
assets applicable, to the payment of a claim, 
unless the county court in which the letters 
were granted has ascertained the fact and 
made an order to that effect. 

This point was not made by counsel, and 
will therefore be considered waived. Yet it 
is stated to show that if the administrator is 
not authorized to pay any claim against the 
estate until directed by the county court, as 
provided in section 1140, supra, then section 
1103, supra, ought not tojDe construed so as to 
charge him under any- circumstances with as- 
sets in his hands applicable to the payment of 
a particular claim until its payment has been 
authorized and directed by the county. 

But waiving the effect of this section (sec- 
tion 1140) had Nurse any money in his hands 
as administrator at the commencement of this 
action, applicable to the satisfaction of the 
plaintiff's demand? At the date of the let- 
ters he was solvent, and owed the estate $4,- 
105.33. This sum it was his duty to collect 
from himself as debtor of the estate by trans- 
ferring it to himself as administrator thereof. 
It is but reasonable to presume that this duty 
was duly performed, and that such sum was 
then, and still is, in his hands as administra- 
tor. 

Was it then applicable to the payment of 
this claim? By section 3466 of the Revised 
Statutes, it is provided that whenever the es- 
tate of a deceased person in the hands of his 
administrator "is insufficient to pay all the 
debts due from the deceased, the debts due 
the United States shall be first satisfied." The 
language of this section is absolute. The 
debts due the United States are to be satis- 
fied, to the exclusion of any other debt due 
from the deceased. 

The constitutionality of this act, and that it 
gives no lien upon the property of the debtor, 
but only a priority of payment out of the pro- 
ceeds of such property upon the debtor's dy- 
ing insolvent, and therefore does not over- 
reach or affect a bona fide transfer of the 
same, was settled by the supreme court in U. 
S. v. Fisher, 2 Cranch [6 U. S.] 390, 396. 

It does not appear that the administrator 
had any notice of this claim prior to February 
20, 1876, when it was presented to him and 
disallowed. At that time, according to the 
evidence he had paid out for expenses of Mil- 
ler's last illness, §370; for funeral charges, 
$45, and for taxes on the estate, $40; in all, 
$455. 

In U. S. v. Fisher, supra (note, p. 390), it 
was said by Chief Justice Marshall that the 
administrator is only liable to the extent of the 
assets in his hands, after notice of the claim 
of the United States; and in U. S. v. Clark 
[Case No. 14,807], it was held that the admin- 
istrator is to be considered a trustee, and only 
liable after notice or the knowledge of such 
circumstances as would put a prudent man 
upon inquiry. * 

This being so, it follows that the adminis- 



trator is not personally liable to the plaintiff 
under section 3466, supra, for the assets which 
he had disbursed in good faith before notice 
of its claim. 

The two items of taxes* and funeral charges 
are "not debts due from the deceased," but 
charges imposed by the law of the state which 
the administrator is bound to discharge in 
the performance of his trust before satisfying 
any claim of the United States as a creditor 
of the deceased. The title to the property of 
this estate not being affected by section 4366, 
supra, and being therefore in lie administra- 
tor, it is private property and subject to tax- 
ation by the state, and this charge is para- 
mount and prior to any claim which the Unit- 
ed States may have against the proceeds as 
creditor of the deceased. 

In U. S. v. Hunter [Case No. 15,427], Mr. 
Justice Story held that the right of priority of 
the United States only attaches to what re- 
mains of a debt due to an insolvent debtor, or 
of his estate, after the proper charges and ex- 
penses of collecting, or administering it, as the 
case may be, are satisfied. Upon appeal to 
the supreme court, the decree in this case 
was affirmed without this question being 
mooted. [Hunter v. U. S.] 5 Pet [30 U. S.] 
173. The expenses of Miller's last illness are 
a "debt due from the deceased," and there- 
fore the claim of the United States is enti- 
tled to a priority of payment. Waiving the 
question, because not made by counsel, wheth- 
er this payment is to be considered as made 
in good faith because made without the or- 
der of the county court, as provided in section 
1140, supra, it was otherwise duly made and 
without noticeiof the prior claim of the United 
States. Deduct then the sum of these pay- 
ments from the §4,105.33 of assets presumed 
to be in the defendant's hands, and there is 
left $3,650.33. 

In addition to this, there must be deducted 
the expenses of administration. These are, 
so far as appears, the compensation of the ad- 
ministrator and the fees of printers and offi- 
cers. The administrator's ordinary compen- 
sation is "a commission upon the whole es- 
tate accounted for by him." Civ. Code Or. § 
1146. For the purposes of this action, assum- 
ing that to be the sum due from the adminis- 
trator to the deceased, and treating the rest 
of the estate as merely things in action, this 
commission amounts to $202.10. Add to this 
$100 for fees of printers and officers, and the 
remainder, $3,348.26, is the sum for which the 
plaintiff is entitled to a personal judgment 
against the defendant Nurse. 

The defendant claimed in his evidence that 
the expenses of administration would amount 
to a much larger sum than this. The only 
item he mentioned was the expense of defend- 
ing this action. But as this claim ought to 
have been allowed by him when presented, 
and this litigation thereby avoided, it is diffi- 
cult to see on what ground he can be allowed 
anything on this account. If the estate is to 
pay the expenses of this litigation, the effect 
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will be that the United States maintains the 
administrator in his apparently improper re- 
sistance to the collection of its lawful claim. 

The plaintiff is entitled to judgment against 
Nurse, as administrator, for $12,413.45, with 
interest on the same at the rate of ten per cen- 
tum per annum from the adjustment of the 
accounts, December 15, 1875, until this date, 
and also against said Nurse, personally, for 
$3,348.23 i of said sum, and the costs and ex- 
penses of this action. 



Case No. 15,OS8. 

UNITED STATES v. EIGHT BARRELS 
OF WHISKEY. 

[6 Int. Rev. Reo 124; 15 Pittsb. Leg. J. 4.] 

District Court, E. D. Wisconsin. Oct., 1867. 

INTERNAL Revenue — Forfeiture — Distilled 

Spirits — Removal from Inspected 

Packages — Rectification. 

[The provisions of Acts 1866, c. 184, § 43, 
providing for the forfeiture of spirits, removed 
from the original packages in which they were 
inspected and gauged, into other packages, for 
purposes of rectification, redistillation, or change 
of proof, unless they are again inspected, gauged 
and properly branded, does not apply to spirits 
merely poured from the original packages into an 
open vat for rectification.] 

MILLER, District Judge. The informa- 
tion is brought against two thousand one 
hundred and twenty-eight gallons of spirits, 
of different names and descriptions, seized 
in the rectifying establishment of John R. 
Hodson, in the city of Janesville, in this dis- 
tinct. Article 1 propounds that on the 25th 
of April, 1867, the liquors enumerated were 
found in the possession and custody of said 
John R. Hodson, for the purpose of being 
sold and removed by him with design to 
avoid payment of taxes. Article 2 propounds 
that on the 1st day of April, 1867, at Tur- 
tleville, in this district, the said liquors be- 
ing distilled spirits, were removed from the 
original packages in which they were in- 
spected and gauged as required by law, into 
other packages for purposes of rectification 
and change of proof, and were not again in- 
spected* and gauged and properly branded, 
contrary to the act, etc. Article 3 propounds 
that on the 1st day of April, 1867, at Tur- 
tleville, the said liquors were drawn off in 
casks or packages and inspected, gauged 
and proved, and were afterwards removed 
to the rectifying establishment of William 
Hodson, at Turtleville, and removed from 
the casks or packages in which they were 
inspected and gauged into other packages 
for purposes of rectification and change of 
proof, and were not again inspected and 
gauged and properly branded, nor was the 
United States inspector's brand put on the 
packages into which the liquors were re- 
moved. And they came into the hands of 
John R. Hodson at his rectifying establish- 
ment at Janesville before they were seized, 



having been so removed, rectified and chan- 
ged, contrary to the act, etc. 

The hearing was had upon a written stip- 
ulation—as to eight barrels of whiskey con- 
taining 288 proof gallons— which, it is agreed, 
were rectified by William Hodson, at his rec- 
tifying establishment at Turtleville, and 
branded l>y him, "William Hodson, Recti- 
fier, Turtleville, Wisconsin, Rectified," and 
were not inspected and branded otherwise. 
The highwines and distilled spirits from 
which the whiskey was obtained by the pro- 
cess of rectification were poured, as is usual 
in rectifying, into an- open vat, stationary 
and fixed, and were not inspected after recti- 
fication. The whiskey contained in the eight 
barrels was sold by William Hodson to claim- 
ant, and by him poured into the vat in his 
store and rectifying establishment at Janes- 
ville, and were seized in the vat. 

This information is brought on this pro- 
vision of section 43, c. 189, of the act of 1866 
[14 Stat 162]: "And all spirits, after being 
removed from the original package, in which 
they were inspected and gauged, into other 
packages for purposes of rectification, redis- 
tillation or change of proof, shall again be 
inspected, and gauged, and properly brand- 
ed; and the absence of the inspector's brand 
shall be taken and held as a sufficient cause 
or evidence upon which any spirits so found 
may be forfeited." It is conceded that the 
wines had been inspected and gauged be- 
fore rectification at Turtleville; and the first 
article of the information is abandoned. 
The law provides for the forfeiture of in- 
spected and gauged spirits removed from the 
packages in which they were inspected and 
gauged, into other packages for the purpose 
of rectification, redistillation, or change of 
proof, without again being inspected and 
gauged, and properly branded by the in- 
spector. This provision is for the purpose of 
identification in the second packages of the 
same spirits that had been inspected, gaug- 
ed and branded in the former packages and 
thereby to prevent fraud. But the stipula- 
tion does not support the information. It is 
agreed that the eight barrels of whiskey con- 
taining 288 proof gallons, had been rectified 
by William Hodson in his establishment at 
Turtleville, and branded by him with his 
private brand. The highwines being inspect- 
ed, gauged, and branded by the inspector, 
were poured as is usual in rectifying, into an 
open vat, stationary and fixed, and were recti- 
fied. They were not poured 'into other ves- 
sels or packages as highwines, from one set 
of packages into other packages. Their 
identity as highwines ceased, upon being 
poured into the open vat and rectified. The 
vat is not a package within the meaning of 
the law. Pouring the wines into the vat 
was the first act towards rectification, which 
was followed by the rectifying process, 
thereby changing the wines into whiskey. 

The next sentence of the section (which is 
repealed by the act of March 2, 1867 [14 
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Stat. 471]) illustrates clearly the position 
here taken. It provides for a forfeiture for 
changing the character of spirits that have 
been duly inspected and marked, either by 
rectification, mixing or otherwise, and pla- 
cing thesame in packages for consumption or 
sale, without first stamping or branding up- 
on such packages in such a manner as the 
commissioner of internal revenue may pre- 
scribe, the word "Rectified.'" William Hod- 
son at Turtleville, not knowing of the repeal 
of this provision, marked the barrels or 
packages of rectified whiskey in the manner 
directed by the commissioner. The provi- 
sion under which the information is brought, 
relates to the transfer of inspected spirits 
from one package to another before rectifi- 
cation. The repealed sentence relates to the 
marking of whi§key after rectification. 

The whiskey contained in the eight barrels 
was sold by William Hodson to the claimant, 
John R. Hodson, who removed them to his 
rectifying establishment in Janesville where 
they had been poured into his rectifying vat 
for further rectification and where they were 
seized. This transfer does not change the 
nature of the case, nor does it make an ad- 
ditional cause of forfeiture. The govern- 
ment had been paid the taxes, and William 
Hodson at Turtleville had a right to pour 
the contents of the inspected packages of 
spirits into his rectifying vat, and John R. 
Hodson had a right to purchase the rectified 
article and rectify it in his establishment at 
Janesville. 



Case No. 15,089. 

UNITED STATES v. EIGHT OASES OP 
LAMPS. 

[1 Hunt, Mer. Mag. 252.] 

District Court, S. D. New York. Jan., 1839. 

Customs Duties— Fraudulent Invoices— Burden 
of Proof— Province of Jury. 

[1. If the government shows that the invoice 
price is far below the market price, this is 
sufficient to place the burden on the importer to 
show what price he actually paid, and, if he 
does not do so, the jury are warranted in in- 
ferring that the invoice was falsely made up.] 

[2. If the evidence shows that the market 
price is not much above the invoice price, the 
jury may consider whether the difference is 
greater than the ordinary fluctuations of the 
market, or what might arise from the necessi- 
ties of the seller, the state of the times, etc.] 

LThis was an action for the forfeiture of 
eight cases of lamps imported from France in 
June, 1838, per the ship Louis Phillip, and 
consigned to Augustine Draconi.] 

Forfeiture of goods for undervaluation. 

The articles were what are called mechan- 
ical lamps, having in the interior of the 
lamp a machinery and movements similar to 
those of a clock, by which the oil is at all 
times so forced up to the wick, that the lamp 
gives a much brighter and more beautiful 
light than ordinary lamps. The bodies of the 
lamps were entered in the invoice at 30 francs 



each, ard the suspension frames, globes, and 
other appendages, were all entered in the in- 
voice at various specific prices, all of which, 
it was alleged, were 100 per cent, below the 
appraised value and the current price of such 
articles, and that therefore the invoice had 
been fraudulently made up to defraud the 
revenue of the United States. 

In support of these allegations, several ap- 
praisers and other attaches of the custom- 
house testified that they had examined the ar- 
ticles, and that the value put upon them in 
the invoice was from 70 to 100 per cent, be- 
low their current price. But it appeared that 
not one of the customhouse officers who had 
examined the articles had any practical 
knowledge of the value of or price of such 
articles, and had formed their opinion only 
from inference, founded on information they 
obtained from others. There were also some 
witnesses called who dealt in lamps, but not 
in the peculiar sort of lamps now in question, 
which have been rarely imported into this 
country. The witnesses could therefore de- 
cide upon their value inferentially, and in 
this way they set a much higher value on 
some of the articles than they had been set 
down in the invoice. On the part of the 
claimant, witnesses were produced who are 
practically acquainted with the value of such 
lamps and they valued some of them below 
the invoice price and others a little above it. 

THE COURT charged the jury it would be 
necessary for them to take the invoice and 
the appraisement, an'd compare them togeth- 
er, and then compare these papers with the 
testimony, and see how far the evidence sup- 
ported and upheld the invoice or the appraise- 
ment After the jury had done this, they 
would apply the facts, and draw the proper 
inferences. It was necessary for the court 
to lay down the principles of law by which 
the jury were to be guided in giving their 
verdict, in oider that they should know what 
they had to decide. It was said that the 
property in question had been imported in 
violation of the revenue laws, inasmuch as 
that the. importer, in making out his invoice, 
had entered the articles at a false valuation. 
The question, then, for their inquiry was, 
simply, was the invoice made up with intent 
to defraud the revenue, by charging the prop- 
erty under its value? 

The government had given no direct evi- 
dence on the subject. It was competent for 
them to have shown what the articles cost 
the importer abroad; and, if the price in the 
invoice was shown to be less than the pur- 
chase price, this would have, been direct tes- 
timony to show that the invoice was false; 
and if the party was to have derived advan- 
tage from it, the jury would be necessarily 
called in to say that he had committed a 
fraud to cheat the revenue. There had been, 
however, no direct evidence given by the gov- 
ernment and they had endeavored to show 
that the market value was more than the in- 
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voice; and, if that had been shown, it was 
ground for a fair inference that the party 
had bought them at the current market value, 
and it would be then incumbent on him to 
show at what price he had actually pur- 
chased them, and, if he did not so do, it would 
be fair for the jury to infer that the invoice 
was falsely made up. The case rested mainly 
on whether the invoice was charged below 
the fair market value, and the government 
had endeavored to prove this in various ways. 
First, they showed the value set upon it by 
the appraisers; and, although this was, in the 
first instance, prima facie evidence, to a cer- 
tain extent, it was not, invariably, evidence 
of the highest character, as it was not to be 
supposed that the appraisers were acquainted 
with the value of all articles which came into 
this port. And in the present instance it ap- 
peared that the* appraisers had never been 
engaged in the sale or manufacture of such 
articles, or had any practical knowledge of 
their value, and made it up only from general 
inquiries. And supposing that the judgment 
formed from such sources showed a different 
value to that in the invoice, still that would 
not be sufficient to prove a fraud. For, if the 
market or adjudged value of the articles was 
not much greater than what was in the in- 
voice, then the jury had a right to consider 
whether the deviations were greater than the 
ordinary fluctuations of the market, or what 
might arise from the necessities of the seller, 
the state of the times," or any other occur- 
rence incidental to mercantile affairs. And, 
if the testimony showed" that the invoice was 
as nearly right as wrong, then it was the 
duty of the jury to consider* that the im- 
porter intended to act rightly towards the 
government, and they should not impute a 
fraud to him which the testimony had not 
clearly established. 

Verdict for the claimant 



Case No. 15,030. 

UNITED STATES v. EIGHT CASKS OF 
WHISKEY. 

[7 Int. Rev. Rec. 4; 14 Pittsb. Leg. J. 11.] 

District Court, E. D. New York. 1867. 

Internal Revenue— Spirits Found out op Ware- 
house—Burden op Proof— Brands— 
Payment op Tax. 

[X In the case of the seizure, for violation 
of the internal revenue laws, of distilled spirits 
found elsewhere than in a bonded warehouse, 
the burden of proof under section 45, Act 1866 
(14 Stat. 163), is upon the claimant to show 
that the requirements of the law have been com- 
plied with.] 

[2. Proof by the claimant that proper brands 
were upon the barrels is insufficient. He must 
show, in all cases where the payment of tax 
is a prerequisite ',o the removal from a bonded 
warehouse, that such tax has been paid.] 

This was a case where a quantity of recti- 
fied spirits was seized while being transport- 
ed from the rectifying establishment of W. 
O. Tyler, West street, New York, to Brook- 



lyn. The evidence on the part of the gov- 
ernment showed that the spirits were rec- 
tified; that they were made of a barrel of 
new spirits and the remainder rectified spir- 
its which were properly branded. It was 
claimed by the district attorney that the bur- 
den of proof to show that the tax on these 
spirits and the spirits from which they had 
been made was paid, devolved upon the 
claimant [J. Hexseimer]. 

BENEDICT, District Judge, said that the 
question had been reduced to a construction 
of the forty-fifth section of the act of 1866 
[14 Stat. 163], providing that spirits found 
elsewhere than in a bonded warehouse, not 
having been removed from such warehouse 
according to law, and the tax imposed by law 
not being paid, the burden ,pf proof shall be 
upon the claimant to show that the require- 
ments of the law have been complied with. 

Mr. Hollis, counsel for claimant, asked the 
court to direct the jury to find a verdict for 
the claimant, upon the ground that no prob- 
able cause of seizure w r as shown by the gov- 
ernment other than that the spriits were 
found elsewhere than in a bonded warehouse, 
and that the claimant was not called upon to 
prove anything concerning them; that, as- 
suming the burden of proof to be upon the 
claimant, he was entitled to judgment, hav- 
ing shown that the spirits were marked as 
the law requires. 

District Attorney Tracey requested the court 
to direct a verdict for the government, un- 
der the construction given section 45 by Air- 
Justice Nelson, in the case of U. S. v. 00S 
Barrels of Spirits [Case No. 15,113], inas- 
much as no evidence was offered by claimant 
showing that the tax had been paid. 

Judge BENEDICT, in deciding, said that 
he considered the propositions of the law to 
have been disposed of in the Case of 50S Bar- 
rels; that these spirits had been removed for 
transportation from Illinois to the Third dis- 
trict, New York, and were found in the Third 
district out of a bonded warehouse, and that 
the higher court held that the burden was 
upon the claimant to show that the law was 
complied with, and that the fact that proper 
brands were upon the barrels was insufii- 
cient. This case differed from that only 
where these spirits purported to be rectified 
spirits removed from a bonded warehouse up- 
on payment of tax instead of spirits removed 
for transportation upon bond. Proof of the 
payment of tax upon removal of the spirits 
from the bonded warehouse must also be giv- 
en. The words "requirements of the law in 
regard to the same" referred to the removal 
from the bonded warehouse according to law, 
and payment of tax when that was neces- 
sary to a removal. 

In concluding, Judge BENEDICT said that 
he had consulted with Judge NELSON, who 
concurred w T ith him in his opinion with re- 
gard to the case. A verdict for the govern- 
ment must accordingly' be entered condemn- 
ing the property. 
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Case No. 15,031. 

UNITED STATES v. EIGHT CASKS OF 
WHISKEY. 

[See Case No. 15,030.] 



Case No. 15,033. 

UNITED STATES v. EIGHTEEN BALES 
OF BLANKETS. 

[7 Int Rev. Bee. 69.] 

District Court S. D. New York. 186S. 

Customs Duties— Forfeiture— Undervaluation. 

This "was a case brought to forfeit the goods 
for alleged undervaluation. The goods were 
manufactured at Piermont, near Paris, by 
T. A. Sollier, and by him shipped to this 
country, one invoice in December, 1861, and 
one in January, 1862. He stated the value in 
the invoices at 11 francs a pair. On appraisal 
at the customhouse their value was raised to 
15 francs a pair. A reappraisement was de- 
manded, and the reappraises valued them 
at 10 francs. Thereupon the goods were seiz- 
ed as forfeited for the undervaluation. The 
claimant gave testimony by witnesses ex- 
amined on commission, that the goods though 
shipped in December and January, were ac- 
tually manufactured by him in September 
previous, and that the invoice stated their 
value correctly at that time, while the ap- 
praisers had taken their value at the time 
of shipment 

Mr. Allen, for the United States. 

Mr. Choate, for claimant. 

THE COURT held that under Act 1823, § 
8 [3 Stat. 729], the market value at the time 
of manufacture was the proper value to be 
stated by the manufacturer in his invoice, 
instead of the value at the time of shipment 
The government witnesses were recalled and 
testified that the value was higher than 11 
francs even at the time of manufacture, the 
price of blankets having risen very much 
after the battle of Bull Run, and the indica- 
tions of" a long war in this country. The 
question of fact as to the value at that time 
was left to the jury, and they found a ver- 
dict for the claimant. 



Case No. 15,033. 

UNITED STATES v. EIGHTEEN BAR- 
RELS HIGH WINES. 

[8 Blatchf. 475.] i 

Circuit Court, N. D. New York. June 20, 1871. 

Internal Revenue — Distiller — Neglect to 
Make Entry and Return— Penaltt— For- 
feiture— Witness— Evidence. 

1. The penalty for a violation of the thirty- 
first section of the act of July 13, 1S66 (14 Stat. 
157), in the neglect, on the part of a distiller, 

i [Reported by Hop. Samuel Blatehford, Dis- 
tricc Judge, and here reprinted by permission.] 



to make entry and return, as required by that 
section, is not merely the penalty imposed by* 
that section, but also the forfeiture of spirits, 
&c, provided for by the twenty-fifth sectidn of 
the act of March 2, 1867 (14 Stat 483). 

2. Where, on the cross-examination of a wit- 
ness, collateral facts are called out from him 
tending to create distrust of his integrity, fideli- 
ty, or truth, it is competent for the adverse 
party to ask of the witness an explanation which, 
may show the consistency of such facts with his 
integrity, fidelity, and truth, although circum- 
stances may thus be proved which are foreign 
to the principal issue, and which, but for such 
previous cross-examination, would not be per- 
mitted to be proved. 

[Cited in -U. S. v. Quantity of Tobacco, Case- 
No. 16,108.] 

3. Where some, though slight, evidence is giv- 
en on the part of the United States tending to- . 
show a failure to make the true and exact en- 
tries and returns required by the said thirty- 
first section, the burthen is cast upon the claim- 
ant to show a compliance with the statute. 

[Cited in U. S. v. Quantity of Tobacco, Case 
No. 16,106.] 

4. Where property is seized as forfeited for a 
violation of the internal revenue law, and is bond- 
ed, and returned to the claimant, it becomes sub- 
ject to forfeiture for causes subsequently aris- 
ing; but the fact of a condemnation for such 
subsequent forfeiture cannot affect the ques- 
tion of its liability to condemnation in the suit 
in which it was so bonded. 

[Error to the district court of the United. 
States for the Northern district of New- 
York.] 

William Dorsheimer, U. S. Dist Atty. 
C. Carskadden, for claimants. 

WOODRUFF, Circuit Judge. It is quite 
manifest that, under the decision of this 
court in U. S. v. 36 Barrels of High Wines- 
[Case No. 16,46S], all the spirits and other 
property in the place or building, or within 
the yard or enclosure, where the same were- 
found, were liable to condemnation, under 
the forty-eighth section of the act of June 
30, 1S64, as amended by the ninth section of 
the act of July 13, 1866 (14 Stat 111); and, 
inasmuch as the jury found, as to certain of 
the spirits, that they were in the possession, 
custody, and control of the claimants, for; 
the purpose of being sold by them in fraud of 
the internal revenue laws, it follows that 
they were rightly condemned. In this re- 
spect, the charge of the court was too favora- 
ble to the claimants; and it would seem use- 
less to try the cause a second time, when, 
upon the facts found, the condemnation must 
be certain, according to the construction 
heretofore given in this court, of the effect of 
placing the spirits in the distillery ware- 
house, namely, that, although in such ware- 
house, the spirits are, nevertheless, in the* 
possession, custody, and control of the owner, 
within the meaning of the said forty-eighth 
section. 

But the case was tried upon the contrary 
view of the meaning of that section, and of 
the effect of placing the spirits in the ware- 
house. As to the spirits there stored, the* 
actual condemnation was adjudged under the: 
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thirty-first section of the act of July 13, 1866 
(14 Stat. 157), and the twenty-fifth section of 
the act of March 2, 1867 (14 Stat. 483); and, 
in my judgment, these are entirely sufficient 
to sustain such condensation. The thirty- 
first section of the act of 1866 required the 
claimants, from day to day, to make, or cause 
to be made, true and exact entry, in a hook 
kept in such form as the commissioner of 
internal revenue might prescribe, of the num- 
ber of pounds or gallons of materials used, 
the number of gallons of spirits distilled, the 
number of gallons placed in warehouse, with 
various other particulars specified, and, on 
the 1st, 11th, and 21st days of each month, to 
render an account containing these particu- 
lars to the assessor. The twenty-fifth section 
-of the act of 1867 makes the neglect to do 
this a cause of forfeiture of all the spirits 
made by or for the distiller, and of all ves- 
sels used in making the same, and of all mate- 
rials fit for use in distillation, found on the 
premises. The fourth count in the informa- 
tion charges, that the spirits seized were 
made, manufactured, and distilled by the 
claimants in certain stills, &c.,* and that the 
owner, agent, and superintendent of such 
stills did neglect and refuse to make true and 
exact entry and report of the same, and did 
neglect and refuse, from day to day, to make, 
or cause to be made, true and exact entryi in 
a book kept in such form as the commis- 
sioner of internal revenue had theretofore 
prescribed, of the number of pounds or gal- 
lons, etc., following, in detail, the particu- 
lars specified in section 31. This count the 
jury found proved, and condemnation, of 
course, followed. The counsel for the claim- 
ants erroneously insists, that the consequence 
of a violation of this thirty-first section is 
6nly fine and imprisonment The penalty of 
forfeiture of the spirits, vessels, stills, boil- 
ers, and materials is added by the twenty- 
fifth section of the act of 1867. 

If, therefore, there was no error in the re- 
ception or rejection of testimony, nor in the 
instructions to the jury in other particulars 
than are above referred to, the judgment 
should be affirmed. Evidence of other acts 
occurring a month before and a month after 
the seizure in question, indicating an intent 
to sell and dispose of spirits distilled by the 
claimants in fraud of the United States, and 
without the payment of the tax thereon, 
was objected to as too remote. I do not think 
it necessary, on this point, to add anything to 
what was said in U. S. v. 36 Barrels of High 
Wines [Case No. 16,469]. There, the same 
point was urged, and the evidence held ad- 
missible. 

There is nothing, I think, in the objection to 
the testimony given by way of explanation 
of the conduct of the witness Avery. It was 
not given as evidence in chief, to affect the 
claimants on the questions in issue, but only 
to avoid the effect of facts elicited by the 
claimants on their cross-examination. When 
cross-examining counsel see fit to call out 



from the witness collateral facts which tend 
to create distrust of his integrity, fidelity or 
truth, it is entirely competent and proper for 
the adverse party to ask of the witness an 
explanation which may show that the facts 
thus elicited were, in truth, wholly consistent 
with his integrity, fidelity and truth, although 
they thereby prove circumstances foreign to 
the principal issue, and which, but for such 
previous cross-examination, they would not 
be permitted to prove. 

On the question whether the hogs and pigs 
seized were within the place or building, or 
within the yard or enclosure, where the ar- 
ticles, spirits or materials were found, the 
jury, upon the distinct question being sub- 
mitted to them, have found in the affirmative. 
They might properly so find. The shed or 
pen in which they were kept, itself formed a 
part of the enclosing fence surrounding the 
premises; and it was not for the court to say 
that the exterior line or side of that shed 
or pen was not the exterior line of the en- 
closed distillery yard or premises. I think 
the finding of the jury must be held conclu- 
sive upon that question. . 

The observations of the court on the state 
of the proofs were not erroneous. Evidence 
had been given in behalf of the government, 
tending to show that the claimants had not 
made true and exact entries and returns, and 
the opinion of the court was expressed, that 
this cast the burthen upon the claimants, to 
show that they had complied with the stat- 
ute. Prom the nature of the case, the proof 
on this subject was in the possession of the 
claimants. They knew just how many 
pounds or gallons of materials they had used, 
how many gallons they had distilled, and all 
the other particulars required to be entered 
and returned. The government had, pre- 
sumptively, no such knowledge, and were 
struggling to prove a negative. In such 
cases, the rule is familiar. Slight proof given 
by the party who is under such disadvantage, 
is sufficient to call upon the adverse party, 
who has the proof in his own hands, to show 
what is the truth concerning the matter in 
question. 

The subsequent forfeiture and condemna- 
tion of certain of the same property, for a 
subsequent violation of the law could have 
no effect to defeat the claim of the govern- 
ment in this proceeding. When the prop- 
erty was bonded and returned to the claim- 
ants, the lien of the government thereon, for 
the cause of forfeiture assigned in this pro- 
ceeding, was gone. The property then re- 
mained in the claimants* hands, for all pur- 
poses, their own, as much as any property 
theretofore or thereafter acquired, and it was 
entirely free from liability to further seizure 
for the causes herein alleged. But, like any 
other property, it might be forfeited, if sub- 
sequent cause therefor arose, and such for- 
feiture would be solely by reason of such 
subsequent cause. 

The judgment must be affirmed, with costs. 
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Case No. 15,033a. 

UNITED STATES v. EIGHTEEN PIPES 
DISTILLED SPIRITS. 



[20 Niles Beg. 346.] 
District Court, D. Massachusetts. 



1821. 



'Customs Duties — Collection Laws — Seizure of 
Distilled Spirits — Evidence. 
[1. Certain casks of distilled spirits were seiz- 
ed under the collection act of March 2, 1799, §§ 
41, 43 (1 Slat. 659, 660), on the ground that 
they were unaccompanied by the certificates re- 
quired by law. At the time of seizure the claim- 
ant stated to the officer that he had the cer- 
tificates at his house, and would at once bring 
them to the customhouse, where the goods were 
taken. He never produced them at the custom- . 
!house, but some time afterwards presented them 
to the district judge, when making an application 
i:or delivery of the goods on giving bond. Held, 
that these facts were sufficient to sustain an 
averment that the casks were "found unaccom- 
panied with the proper certificates," so as to jus- 
tify the seizure, and raise a legal presumption 
of the liability of the goods to forfeiture, which 
♦could only be repelled by the production of sat- 
isfactory proof that the spirits contained in the 
.casks at the time of seizure had been actually 
imported and the duties paid.] 

[2. If a person having in his possession for 
;sale a cask of distilled spirits which has once 
passed from the customhouse, accompanied by 
the marks and certificate required by law, change 
essentially the contents of the cask, without 
first obliterating such marks, and surrendering 
the certificate, this act must be regarded as 
fraudulent, and debars him from ever after 
resorting to the certificate as evidence of his 
rights.] 

[This was an information of forfeiture 
.against 18 pipes of distilled spirits, claimed 
.by T. R. Rix, charging the violation of sec- 
tions 41 and 43 of the act of congress of 
iVIarch 2, 1799, "regulating the collection of 
.duties on imports and tonnage."] 

George Blake, Dist. Atty., for the United 
-States. 

Jas. T. Austin and Daniel Webster, for 
•claimant. 

BY THE COURT. It appeared in evi- 
dence, first, that the casks of distilled spirits 
in question were of such description as were 
required by the act to be marked and ac- 
companied with the usual certificates; and, 
secondly, that on the 29th day of April last, 
they were found by the seizing officer in the 
^possession of a person unaccompanied by such 
•certificates. It was shown, by the testimony 
of sundry witnesses that the casks in ques- 
tion were filled at the time of the seizure 
with a species of distilled spirits, and that 
each of them had been regularly marked 
.at the customhouse in Boston in conformity 
with the requirements of law, as containing 
■foreign gin of the first proof, imported in 
.ship Packet, Turner, master; all the orig- 
inal marks and numbers remaining as at 
first, without any change or obliteration. It 
was furthermore proved that the claimant, 
"being present at the seizure, was requested 
by the seizing officer to produce the certif- 
icates which were required to accompany the 
<iasks; that, in answer to this demand, the 
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claimant declared that he had the proper 
certificates, and that he would go to his 
house for them, and bring them down to the 
customhouse for the inspection of the col- 
lector. The seizing officer requested him to 
do so, assuring him, at the same time, that . 
he would go immediately to the custom- 
house, in order to meet him there. The 
casks were accordingly removed by the seiz- 
ing officer to the store commonly used by 
the collector as a place of deposit for mer- 
chandise under such circumstances, and 
thereupon the seizing officer went to the cus- 
tomhouse, according to the arrangement 
which had been previously made with the 
claimant, as above stated, in order to wait 
there his arrival with the certificates. It' * 
appeared, however, that the claimant did 
not, on that day, nor at any time after- 
wards, produce the said documents at the 
customhouse, as he had proposed to do, and 
in fact that nothing further was heard of 
any such documents, either by the collector 
or any other representing the United States 
in behalf of the prosecution, until they were 
produced before the district judge on the 
second day of June following, when an ap- 
plication was made to the said judge by the 
claimant for the delivery of the merchandise, 
upon giving bond for the appraised value 
thereof, in conformity with the provisions 
of the law in such cases. 

It was further shewn on the part of the 
United States, very clearly and satisfac- 
torily, that, notwithstanding the apparent 
conformity between the casks and certif- 
icates, yet that the contents of the former 
at the time of the seizure were essentially 
different from what they were at the time 
of their being marked, and at the issuing* 
of the certificates; that the spirits now con- 
tained in the casks, instead of being gen- 
uine Holland gin of first proof, according 
to the purport of the marks and certificates, 
were in fact a species of mixed, adulterated 
spirit, composed' (in the opinion of the wit- 
nesses) partly of foreign and partly of do- 
mestic manufacture; and, although not 
much reduced merely as to proof, yet so 
affected by the mixture as to have lost about 
fifty per cent, of the market value of the 
article as at the time of its original importa- 
tion. ' 

The opinion of the judge, upon the several 
points which had arisen at the trial, was 
expressed to the effect following, viz.: 

1. That, even if the certificates now pro- 
duced were genuine, and found, in every re- 
spect, to comport with the marks and con- 
tents of the casks, still that the circum- 
stance of their nonproduction, upon the de- 
mand of the seizing officer, and their being 
kept back, for such a length of time by the 
claimant, must be deemed sufficient, in point 
of law, to maintain the "averment that the 
casks were found unaccompanied with the 
proper certificates," so as to. justify the sei- 
zure, and to raise a legal presumption of 
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their liability to forfeiture, which could only 
be removed by the production of satisfactory 
proof on the other side "that the distilled 
spirits contained in them at the time of 
seizure, had actually been imported into the 
United States, and the duties thereupon paid 
or secured." 

2. That a person having in his possession 
for sale a cask of distilled spirits, which has 
once passed from the customhouse, and is 
accompanied by the marks and certificates 
required by the law in that case, has no 
more right, without first obliterating such 
marks, and surrendering the certificate, to 
change, essentially, the contents of such a 
cask, than he has to alter the marks, or to 

• erase and falsify the certificate itself; that 
to do this, in either case, is to tamper with 
an important public regulation; that it must 
be regarded as a fraudulent act of the party, 
and, like the forging or falsification of a 
deed, or any other instrument, must forever 
debar him from the privilege of resorting 
afterwards to the original voucher as afford- 
ing the evidence of his rights. 

3. As a conclusion from the foregoing 
positions, it was laid down distinctly by the 
judge that if, from the strong proofs which 
had been produced on the part of the pros- 
ecution, it should be the opinion of the jury 
that any part of the spirits contained in 
these casks were of foreign manufacture, or, 
in other words, were such as were required 
by law to be marked and certificated, and that 
the contents of the casks, at the time of the 
seizure, were essentially different from what 
they were when the certificates were issued, 
then that the certificates ought to be re- 
jected as wholly inapplicable, as affording 

* no evidence whatsoever that the spirits had 
been legally imported and the duties secured. 
In fine, that, whatever might be the incon- 
venience or injury resulting to the claimant 
from this construction, it was such, and such 
only, as had been brought upon him by his 
own indiscretion or fraud, in attempting to 
pervert the purposes of an important public 
document; and that he had therefore no rea- 
sonable grounds for complaining of any hard- 
ship. 

Case K"o. 15,034. 

UNITED STATES v. EIGHT HUNDRED 
AND FIFTY-FIVE BOXES OF 
m SUGAR. 
[11 Int. Rev. Rec. 63.] 
District Court, D. Louisiana. 1870. 
Customs Duties— False Invoices. 
In this case the sugar was libelled as hav- 
ing been imported under false invoices, with 
a view to defraud the revenue. The case was 
given to the jury February 5th, and a verdict 
was rendered in favor of the government. 

P. H. Morgan, U. S. Dist. Atty., and Hud- 
son & Fearn, for the United States. 

Billings & Hughes, J. L. Tissot, and W. R. 
Whittaker, for importers. 



Case Ho. 15,035. 

UNITED STATES v. EIGHT HUNDRED 
BARRELS OF SPIRITS. 

[10 Int. Rev. Rec. 126.] 

District Court, D. Missouri. 1S69. 

Internal Revenue — WniSKEr — Forfeiture — 
Failure to Pat Tax— Rectifier— Books. 

About a year ago there arrived at this port, 
first the steamer W. R. Arthur, then the 
Great Republic, then the Frank Pargoud, 
each of which steamers were loaded to the 
guards with New Orleans spirits, all of which 
was seized as contraband. The first seizure 
was instituted at the request of the district 
attorney. The other seizures followed in 
rapid succession for several days, until some 
eight hundred barrels had been gobbled. The 
claimants of ihe first lots were C. S. Mattison 
& Co., a firm composed of a, son of Ex-Gov. 
Mattison of Illinois, and R. E. Goodell, son- 
in-law of the same distinguished capitalist. 
Another lot was claimed by J. S. Clark, of 
New Orleans, with whom Thos. E. Maurice 
was interested. Another lot was claimed by 
Thomas H. Walker, son of a prominent dis- 
tiller and whiskey dealer of New Orleans. 

Gen. Noble, the district attorney, went to 
New Orleans m January and February to 
take evidence in these cases, and was pre- 
pared at the present term of the court to try 
all of them, but most of the claimants had 
their cases continued. Walker had the au- 
dacity to bring the issue before a jury, and 
the case has been tried. 

The evidence on the part of the United 
States was that of an official of New Orleans, 
Ben Jacobs, who showed that the rectifier of 
the whiskey had his establishment in the 
same building with the distillery known as 
"Walker's Distillery," and run in the name of 
L. C. Clark, and that he had observed various 
matters of suspicion, which indicated a con- 
nection between the two establishments. 

The evidence for the defence, which was 
highly favorable for the government, showed 
that Mr. Hart, rectifier, was a party connect- 
ed with the Walkers, and had had money ad- 
vanced to him by the elder Walker; that he 
had kept his books in a very unsatisfactory 
manner; lost sheets of paper which, in his 
testimony, he endeavored to show had been 
torn up by his servants. It further appeared 
that Clark, the distiller, had shipped the same 
high wines by Hart to St. Louis for the bene- 
fit of the younger Walker; that Walker had 
accompanied them in the Great Republic; 
that at the same time the Great Republic 
brought up some 300 other barrels of spirits, 
and it was these spirits, or some of them, 
which had some connection with the murder 
committed on the Great Republic on the 
morning of her arrival here, and of which 
the captain, W. B. Donaldson, was accused, 
and is to be tried shortly in the criminal 
court. Thomas H. Walker testified that he 
was a law student, having studied law for 
three years, and had left his father's planta- 
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-tion in the South with this spiritual endow- 
ment from the old man, and with the object 
* k to travel and speculate as a traveler." He 
further testified that after the seizure his 
liopes had been blighted. There was no proof 
that the tax had been paid, and as this bur- 
den was 4 upon the claimant, the court in- 
structed the jury that it was his duty to sat- 
isfy them fully upon this point. 

It was f urtner clearly shown that Mr. Hart, 
the rectifier, had not kept the book required 
by section 6 of the revenue law, and there- 
fore the spirits were also forfeited. It was 
also shown that the rectifying-house of Hunt 
was in the distillery of Walker, though in the 
name of Clark; that Walker had advanced 
money to Hart; that Clark had shipped the 
spirits for Hart to Walker the younger, and 
that the younger Walker had come up on the' 
"boat with the spirits, and that an old and 
close intimacy existed between the parties, 
and that they were bringing spirits from a 
market where they were at least as high as 
at St Louis, paying extra expenses, etc., and 
at the same time there were whole steamboat 
loads coming from the same place, etc. 

The jury retired, and after a short absense, 
returned with a verdict for the United States 
on the first, second, third, fourth, fifth, sixth, 
tenth and eleventh articles in the information, 
• either one of which was suflicient to forfeit 
the spirits. They found the seventh, eighth 
-and ninth articles untrue. 



Case 3STb. 15,036. 

"UNITED STATES v. EIGHT HUNDRED 
CADDIES OF TOBACCO. 

[2 Bond, 305.] i 

District Court, S. D. Ohio. Oct. Term, 1869. 

;Isternal Revenue— Tobacco— False Return- 
False Buanus— Innocent Purchaser. 

1. In an information, claiming a forfeiture of 
tobacco, in two distinct charges, based on two 
provisions of the internal revenue laws, the dis- 
trict attorney may claim a judgment on either 
or both, as the evidence may justify, and the 

-court will not require him to elect on which 
he will rely. 

2. Tobacco, as an article subject to taxation, 
is included in section 9 of the act of July, 1866 
[14 Stat. 101], and may be forfeited for fraud 
perpetrated by the manufacturer, even in the 
possession of ft purchaser, without knowledge of 

-the fraud. 

3. This is a stringent but necessary provision 
-in the internal revenue system. 

4. The title of the government to the property 
infected with fraud, vests from the time of its 
commission, and the taint of fraud inheres in 
it, even in the possession of an innocent purchas- 
er. 

5. If false brands were placed upon the cad- 
dies by a revenue officer, indicating that the le- 
gal taxes had been paid, when in fact they had 
not been paid, without any complicity in the 
fraud by the claimant, it would not be a ground 

i [Reported by Lewis EL Bond, Esq., and hero 
. reprinted by permission.] 



of forfeiture, and if the jury find a forfeiture, it 
must be for the original fraud of the manu- 
facturer in failing to return, or making false 
returns of the quantity manufactured. 

Durbin Ward, Dist. Atty., and Henry Hoop- 
er, for the United States. 

H. C. Whitman, Jacob D. Cox, O. W. Moul- 
ton, and H. L. Burnett, for claimant. 

LEAVITT, District Judge (charging jury). 
The United States, in this proceeding, claim 
the forfeiture of eight hundred caddies of plug 
tobacco, as manufactured and sold in violation 
of the internal revenue statute. George Atkins 
has made himself a party to the suit, by his ap- 
pearance and answer, in which he claims to 
be the owner of the tobacco, and denies the al- 
legations of fraud, set forth in the informa- 
tion. This. tobacco, it appears from the evi- 
dence, came into the possession of Atkins, the 
claimant, by purchase from Diehl & Anderson, 
a business firm in Cincinnati. Immediately 
after the purchase it was transferred to the 
warehouse of a Mr. Wall, in the city, where 
it has since remained and where the seizure 
was made. On the 12th of October last, on 
the complaint of Hoagland, a detective em- 
ployed by the revenue department, and a wit- 
ness for the government in this case, the to- 
bacco was seized by order of Harris, collect- 
or of the first collection district of Ohio. It was 
brought within the jurisdiction of this court 
by the proper proceedings, and the question 
on which the jury are now to pass, is whether 
it is forfeited to the United States on the 
ground of fraud, as alleged in the information. 

There are two distinct charges in the infor- 
mation, based on two different provisions of 
an internal revenue statute. Both provisions 
are embraced within section 9 of the act of 
July, 1S66. The first, so far as it is necessary 
now to advert to it, provides, in substance, 
that all articles subject by law to tax, found 
in the possession or custody of any person, for 
the purpose of being removed, or sold, in 
fraud of the law, and with intent to evade the 
payment of the tax, shall be absolutely for- 
feited to the United States. It is also claimed 
by the district attorney, that the tobacco is 
forfeited also under the second charge in the 
information, based on the other provision of 
the act of I860, which, in substance, is that all 
articles subject to tax, which shall be remov- 
ed, deposited, or concealed, with intent to de- 
fraud the government of the tax, shall be for- 
feited. The information is so framed as to 
meet both provisions of the section of the law 
referred to. 

And here it will be proper to notice a point 
of law presented and argued by the learned 
counsel for the claimant, namely, that the dis- 
trict attorney can not claim a forfeiture of the 
tobacco under both provisions of the statute 
on which the charges in the information are 
based. In other words, the claim is that the 
district attorney must be required to designate 
the particular provision on which he relies for 
a judgment of forfeiture, and can not rely 
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on both. The information does not refer in 
terms to the section of the law on which a for- 
feiture is claimed. In the first count or 
charge, it recites, with nearly literal accuracy, 
that part of section 9 on which the claim of 
the government is based, and the counsel con- 
tends that the district attorney can not rely 
on the second provision of section 9 as a ba- 
sis of forfeiture, but must be restricted to the 
first. While it may have been proper for the 
counsel for the claimant, at the inception of 
the trial, to have moved the court for an or- 
der requiring the district attorney to elect on 
which of the two provisions of the law he 
would insist as the ground of forfeiture, the 
court will not, at this stage of the proceeding, 
make such" an order. I am quite clear, how- 
ever, that it is the right of the government, 
under this information, to claim a forfeiture 
under either provision of section 9, if the fraud 
charged is within either or both. 

It is also strenuously urged by the counsel 
for the claimant, that tobacco is not included 
in the designation of articles subject to for- 
feiture under the first provision of that sec- 
tion, and that therefore the eight hundred cad- 
dies in question can not be forfeited under the 
information in this ease. The argument in 
support of this position has been able, but the 
court cannot concur with counsel in the views 
which have been urged. I can not entertain 
a doubt that the article of tobacco, by a fair 
construction of section 9, is included in its 
terms, as forfeitable for any fraud contem- 
plated and punished by it. The language of 
that section is, and was intended to be as com- 
prehensive and far reaching as language could 
make it It clearly includes all goods, wares, 
and merchandise, and every article subject to 
taxation. And although there may be other 
sections of the law apparently in conflict with 
this construction, they can not set aside the 
explicit provisions of section 9 yet unrepealed 
and in full force. The jury will have observ- 
ed that the ground on which the claim of the 
government for the forfeiture of this tobacco 
is based, is that it was infected by fraud on 
the part of the manufacturer, subjecting it to 
forfeiture wherever it might be found, and in- 
to whose possession it may have passed. It is 
claimed by the United States, that Gaines, the 
manufacturer of this tobacco, failed to make 
returns of the quantity manufactured by him, 
as required by law. The statute, in plain 
words, requires the manufacturer to return 
under oath, from time to time, the quantity 
made, and to pay the tax imposed on it. And 
a failure to comply with this requirement is 
a gross fraud, subjecting the tobacco to for- 
feiture. 

It will be obvious to the jury that their first 
inquiry will be, whether Gaines, the manu- 
facturer, was guilty of the frauds charged? 
I do not propose to detain the jury by any 
detail of the evidence on this question, but 
shall leave it exclusively for their con- 
sideration. It is proper to remind the jury, 
that the foundation of the government's 



claim to a forfeiture rests on the proof of 
Gaines* fraud. If the fraud by him is not 
sustained by the evidence, there is no 
ground for a verdict of forfeiture of the 
tobacco. The title of Atkins, the claim- 
ant, in the absence of such evidence, would 
be clear and indisputable. ♦ 

It is an important question in this case, 
whether, if the fraud by Gaines is estab- 
lished, the property is subject to forfeiture 
in the possession of Atkins, an innocent 
purchaser, without knowledge of the fraud 
of the manufacturer. This is an important 
inquiry, the answer to which may be de- 
cisive of this case. I shall present the- 
views of the court very briefly, and with- 
out detaining the jury by a labored exposi- 
tion of the character or ^policy of revenue 
laws. It is clear, however, that under the- 
existing statutes, the property rights and 
interests of individuals may suffer, while 
the person in possession may not be charge- 
able with any fraud, or have any knowl- 
edge of, or complicity in it. As an illustra- 
tion of this principle, I may refer to sec- 
tion 9 of the statute, on which the charges 
in this information are based. The first 
charge alleges substantially that the tobac- 
co in question was held by the person in 
whose possession it was found "in fraud 
of the law," or, in other words, it was sold 
illicitly, without the payment of the tax, 
with the intent to defraud the United 
States. Now, upon the hypothesis that 
Atkins, the claimant, who was the pur- 
chaser of the tobacco, was ignorant of the 
fraud perpetrated by Gaines, that does not 
relieve the tobacco from the taint of fraud*, 
or protect it from forfeiture, if the fraud 
is proved. By the words of the statute, 
the tobacco was forfeited to the United 
States from the time of the commission of 
the fraud, and the Hen or claim of the gov- 
ernment attaches from that time, so per- 
fectly and so effectually, that the persoa 
guilty of the frauds has no title which he 
can transfer to a purchaser, jthough he may 
have no knowledge of the fraud. The- 
fraud, by operation of law, attaches to and 
inheres in the property, subject to taxation, 
wherever it may be found. This doctrine 
may seem to partake of harshness and se- 
verity; and, doubtless, in its operation it 
may work injury to persons innocent of any 
intentional wrong. Yet, in all efficient sys- 
tems of internal revenue, there is a neces- 
sity for its adoption and enforcement. The 
power of taxation is a necessary appendage 
of every enlightened government; and it 
becomes a paramount duty resting upon 
those administering it, when necessary, to 
impose taxes for the purpose of sustaining 
the public credit, and enabling the govern- 
ment to perform its constituted obligations^ 
And laws for raising revenue for these pur- 
poses must necessarily be stringent, or if 
not so, they will not be efficient. Tax im- 
positions are not ordinarily looked upon- 



[25 Fed. Cas. page 991] 



(Case No. 15,037) U. S. v. EIGHTY 



with favor by those who are required to 
bear the burden. And the experience of 
our government, in reference to revenue 
laws, proves a sad laxity in the morals of 
the country on this subject. Men often ig- 
nore their legal and moral obligation to the 
government, and tax their ingenuity by re- 
sorting to all kinds of crafty devices to 
evade the payment of taxes imposed by 
law. Even those who, in other transac- 
tions, observe the obligation of honesty and 
fair dealing with their fellow-men, do not 
scruple to defraud the government If the 
jury find this tobacco to be infected with 
fraud, I am constrained to instruct them 
that it is subject to forfeiture, even if At- 
kins, the claimant, was ignorant of, and 
had no participation in the fraud. Such 
must be the fair construction of the statute. 
The government has been defrauded of the 
legal tax on the tobacco, and it was held by 
the claimant "in fraud of the law." 

It is, however, insisted by the district at- 
torney, that Atkins can not be regarded in 
the light of an innocent purchaser of this 
tobacco, and that the circumstances brought 
to the notice of the jury, will justify them 
in the conclusion that he had at least an 
intimation of the frauds committed by 
Gaines. If the jury assent to this view— if 
they find that Atkins had just ground to 
presume the existence of the fraud— he 
would not have any, even an equitable 
claim to this tobacco, as an innocent pur- 
chaser; and the jury, without scruple or 
hesitation, would return a verdict for the 
United States. 

It is not necessary to advert specially to 
the fraud charged by the government, in 
the use of false brands upon the caddies 
containing this tobacco. There is, perhaps, 
evidence suflScient to justify the jury in 
finding that false brands were used, and 
there can be no question that the use of 
such brands knowingly is a criminal act, 
and would constitute a ground of forfeiture. 
But it would seem probable that these 
brands were put on by McDonald, a reve- 
nue ofiicial, acting in collusion with Gaines. 
There is no claim, however, that Atkins had 
any agency in, or knowledge of, this crimi- 
nal act, and he ought not to be held responsi- 
ble for it. The criminality attaches to the 
corrupt and unfaithful officer, in putting on 
brands falsely indicating the payment of the 
just taxes, knowing they had not been paid. 
If the claim of the government to a forfei- 
ture rested solely on this ground, it would 
not be sufficient to justify a verdict against 
the claimant. If the jury find for the Unit- 
ed States, their verdict must be based on the 
charge of the original fraud by Gaines. 

The jury will have noticed there is a good 
deal of conflict in the evidence in this case. 
The credibility due to the testimony of wit- 
nesses being exclusively for the jury, I 
have only to remark it will be their duty, 
if practicable, to reconcile the testimony con- 



sistently with the truthfulness of the wit- 
nesses, and if this can not be done, they are 
to decide to whom credit is due. 



Case No. 15,037. 

UNITED STATES v. EIGHTY-FIVE 
HOGSHEADS OF SUGAR. 

[2 Paine, 54.] i 

Circuit Court, D. New York. Dec., 1830.2 

Customs Duties— False Extry— Drawback on 
Exportation— Refined Sugar. 

1. The 84th section of the act of congress of 
March 2, 1799 [1 Stat 694], declaring a forfei- 
ture for the entry in the office of the collector, by* 
a false demonstration, of goods, wares or mer- 
chandise, for the benefit of the drawback or 
bounty on exportation, has not been repealed. 

2. Sugars entitled to drawback on exportation* 
must have been refined in the United States. 

3. What are relined sugars within the mean- 
ing of the act of congress, and such as entitle the- 
claimant to the drawback allowed by law upon 
sugars refined within the United States, and ex- 
ported therefrom, must be gathered _ from the 
commercial sense in which the distinguishing- 
qualities and properties of this commodity are 
known and understood. 

4. The proviso to the act which declares that 
the forfeiture shall not be incurred if the false 
denomination happened by mistake or accident,, 
is restricted to mistake of some matter-of-fact, 
and does not include mistakes as to the construc- 
tion or application of the law. 

5. If the entry was by design, the legal con- 
sequence is that it was done to defraud the reve- 
nue. 

[Cited in U. S. v. 146,650 Clapboards, Case 
No. 15,935.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

Between the 24th December, 1829, and 2d 
January, 1830, entries were made at the cus- 
tom-house, in New York, by the claimant, 
of a shipment of about 300 hogsheads and. 
casks of sugar, for the benefit of drawback 
thereon, as allowed by law upon the ex- 
portation of sugar refined in the United, 
States, and made out of foreign sugar. A 
part of these sugars had been laden on board 
of the brig Spartan, for Leghorn, and were, 
by order of the collector, seized and reland- 
ed, but all restored except the eighty-five 
hogsheads in question, which were libelled 
and tried before the district judge of the 
Southern district of New York, who denied 
the claimant's right to enter them for draw- 
back, but decreed their restoration [case un- 
reported], to which cross appeals were taken 
to the circuit court. 

W. Q. Morton, for claimant. 

J. A. Hamilton and W. M. Price, for the 
United States. 

For the claimant it was argued as fol- 
lows: That the phraseology of the various 
acts of congress, allowing "a drawback upon 

i [Reported by Elijah Paine, Jr., Esq.] 
2 [Affirmed in 7 Pet (32 U. S.) 404.] 
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sugar refined in the United States and ex- 
ported therefrom," referred to a condition of 
the commodity answering to the description 
of "refined sugar," anterior to its being made 
-to assume the appearance of loaf, lump, or 
bastard sugars. That any of these three de- 
scriptions of sugar are produced from "re- 
fined sugar," which refined sugar, in the ag- 
gregate, constitutes what the law has in 
view for the allowance of drawback upon 
exportation; and no matter what subsequent 
appearance the refiner may cause any por- 
tion of that aggregate to assume, whether 
loaf, lump or bastard, so long as he can show 
it to retain those properties entitling it to 
come within the description of "a refined 
sugar," any and all of those products are 
without discrimination entitled to the draw- 
back as "refined sugar." As fully sustaining 
these positions, the case of XJ. S. v. Penning- 
ton [Case No. 16,026], was cited. That bas- 
tard sugar is "refined sugar," in point of 
fact, was contended to have been establish- 
ed by the testimony of a majority of sugar 
refiners, examined in the present case, and 
■corroborated by the commercial legislation 
of England, from the year 1765 to 1829. To- 
gether with the statutes, the following au- 
thorities were cited: Nodin's British Cus- 
toms, p. 373; Pope, Cust. tits. 221, 225; Com- 
mercial Dig. 139. If, however, it should be 
determined that the sugars in question had 
"been entered by a "false denomination," 
then, for the claimant, it was contended that 
he was "mistaken as to the denomination" 
~by which they were entered. But that the 
evidence produced was sufficient to show 
that he honestly believed such "denomina- 
tion" to be "true," and from this conviction, 
and not from any intention to defraud the 
revenue, the "mistaken entry" was made. 
That under the proviso to the 84th section 
-of the act of March 2, 1799 [1 Stat. 695], 
whenever evidence is offered, the question 
of "forfeiture" can only be a question of 
"fact" (turning as it does upon "fraudulent 
Intentions") for the jury to answer to; if be- 
fore a court in the place of a jury, must be 
decided by the court as a "question of fact." 
That the "court" might reserve the question, 
whether the commodity entered for draw- 
back be of the description within the pur- 
view of the legislative acts of congress, as 
one of "law," wholly separated from "in- 
tention," and not involving "forfeiture." 
That the term "mistake," as contained in 
the law, of necessity covered as well mis- 
take of law as of fact. That an act may 
properly be said "to happen by mistake," 
though done advisedly and with deliberation. 
U. S. v. Kiddle, 5 Cranch [9 U. S.] 312; Riggs 
v. Taylor, 9 Wheat [22 U. S.] 483; Rex v. 
Smith, 2 Show. 353. That the proceedings 
on the part of libellants were void "ab ini- 
tio;" because the subject of exporting sugar 
refined in the United States with benefit of 
drawback, was not within the purview of 
the 84th section of the act of March, 1799, 



the same having been impliedly repealed 
"quoad," sugars refined in the United States, 
by the acts of July 24, 1813 (chapter 549, §§ 
8, 9) 4 Bior. & D. Laws, 565 [3 Stat. 35]; of 
April, 1816, §§ 6-8, c. 172 [3 Stat. 340]; by sec- 
tion 11, Act April 20, 1818, c. 365, 4 Bior. 
& D. Laws, 314 [3 Stat. 444]; and by the act 
of January 21,, 1829, c. 11 [4 Stat. 331].. 

THOMPSON, Circuit Justice. The two 
questions presented to the court below, were 
(1) Whether the sugar in question was refined 
sugar within the meaning of the law? (2) 
If not, is the owner excused from the for- 
feiture under the proviso in the 84th section 
of the act of March 2, 1799? This sugar was 
entered at the custom-house for exportation 
as refined sugar, with the view of obtaining 
the drawback allowed by law in such case. 
Shortly after it was laden on shipboard, the 
collector caused the eighty-five hogsheads to 
be seized and libelled, as forfeited for having 
been entered under a false denomination. 
The 84th section of the act of March 2, 1799. 
3 Bior. & D. Laws, 219 [1 Stat. 694], declares, 
that if any goods, wares, or merchandise, of 
which entry shall have been made in the 
office of a collector, for the benefit of draw- 
back or bounty upon exportation, shall be en- 
tered by a false denomination, and all such 
goods, wares, or merchandise, or the value 
thereof, to be recovered of the owner or per- 
sons making such entry, shall be forfeited. 
The allegation in the libel, upon which the 
forfeiture is claimed, is: That the entry was 
made by a false denomination of the sugars, 
with intent thereby to defraud the revenue 
of the United States. The answer of the 
claimant denies that the sugars were entered 
by a false denomination, or with intent to de- 
fraud the revenue of the United States, but 
insists that they were refined sugars within 
the meaning of the act of congress. The libel 
does not purport to be founded upon any par- 
ticular act of congress; but unless it can be 
sustained under the 84th section of the act of 
1799, no law has been referred to, or pretend- 
ed to exist, upon which it can be sustained. 
It has been contended on the argument here, 
that this section of the act, so far as relates 
to refined sugars, has been repealed. This 
question was not made in the district court, 
and I do not think it has been sustained in 
this court, by any references to the laws of 
congress. I do not deem it necessary to go 
into a very minute notice of the various 
changes of the legislation upon the subject of 
drawback upon refined sugar. 

The first act, allowing a drawback upon 
sugar refined within the United States, was 
passed in the year 1794. 2 Bior. & D. Laws, 
431, § 19 [1 Stat. 389]. This act was to con- 
tinue for two years. But hy the act of the 
3d March, 1795 (2 Bior. & D. Laws, 496, § 20 
[1 Stat 438]), it was continued until the 1st 
of March, 1801. It was permitted to expire 
at that time; but the allowance of the draw- 
back was again renewed in 1813 (4 Bior. & 
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D. Laws, 565, § 8 [3 Stat. 35]), under some 
different modifications, and continued from 
time to time by act 1816 (6 Bior. & D. Laws, 
160 [3 Stat. 340]), by act of 1817 (6 Bior. & D. 
Laws, 249 [3 Stat 401]), and made perpetual 
l)y act of 20th of April, 1818 (4 Bior. & D. 
Laws, § 11 [3 Stat. 444]); and by the act of 
21st of January, 1829, the drawback is in- 
creased from four to five cents per pound. 
But in all these various changes and modifica- 
tions, there is certainly no express repeal of 
the 84th section of the act of 1799, nor do I 
discern anything that can be considered an 
implied repeal, and the objection that there is 
no act of congress upon which the libel can 
be sustained, falls to the ground, and the 
case must rest upon the two questions made 
and decided in the district court. 

1. Were the sugars entered under a false 
denomination, or, in other words, were they 
refined sugars within the meaning of the act 
of congress, and such as entitled the claimant 
to the drawback allowed by law upon sugars 
refined within the United States, and export- 
ed therefrom? The act of congress has not 
attempted in any manner to define the dis- 
tinguishing qualities or properties of this com- 
modity. It is spoken of as an article of 
merchandise, embraced within the trade and 
commerce of the country, and presumed to be 
known and understood by dealers in the arti- 
cle. All laws of this description are made 
for practical purposes, and are to be construed 
according to the commercial sense in which 
they were known and understood. It is not 
probable that the process of refining sugars 
entered at all into the consideration of con- 
gress; but they legislated upon the subject 
under a denomination known as an "article 
of commerce." This necessarily leads to the 
examination of witnesses, to ascertain wheth- 
er the sugars in question are refined sugars 
in this commercial sense; and upon this point 
a great number of witnesses were examined 
in the district court, and their testimony has 
again been brought under the consideration of 
this court, on the argument here. I deem it 
unnecessary, however, to go into a critical ex- 
amination of this evidence. There is, un- 
doubtedly, some contrariety in the opinion of 
the witnesses; but I think the weight of evi- 
dence is decidedly in favor of the conclusion, 
that the sugars in question were not refined 
sugars in a commercial sense; and as this is 
the conclusion to which the district judge 
came, I am satisfied with adopting the view 
taken by him, of the evidence upon this 
branch of the case, by barely remarking, that 
in all the acts, from the year 1794 down to 
the present day, the same phraseology is used. 
The commodity entitled to drawback on ex- 
portation, is sugar refined in the United 
States. We must, therefore, construe the law 
as applying to an article as understood at that 
early day, which may in some measure account 
for the difference of opinion among the wit- 
nesses. It is fairly to be collected from the 
testimony that, as far back as the year '94; 
25FED.CAS.— 63 



the sugars known in the market as loaf and 
lump, were those denominated "refined sug- 
ars," whether they remained in the loaf or 
were crushed. But, more recently, an opinion 
among many seems to have grown up, that 
every product of raw sugar that has gone 
through the process of refining, and which can 
be again converted into sugar, is to be consid- 
ered as refined sugar; and hence they in- 
clude, under this denomination, what are usu- 
ally called "bastars," or "bastard sugars." 
These, in a certain sense, may be considered 
refined sugars. But in my judgment, it is 
very clear, that in a commercial sense, and 
within the meaning of the law, they cannot be 
considered refined sugar. The sugars in ques- 
tion were, therefore, entered under a false 
denomination, and thereby became forfeited, 
unless the case is brought within the proviso 
to this same 84th section, which declares that 
the forfeiture shall not be incurred, if it shall 
be made to appear to the satisfaction of the 
court, in which a prosecution for the for- 
feiture shall be had, that such false denomi- 
nation happened lyy mistake or accident, and 
not from any intention to defraud the rev- 
enue. 

2. The next inquiry, therefore, is, whether 
the respondent has made out a case, which 
under this proviso will save the forfeiture. 
The district court was of opinion that such 
a case had been made out, and the sugars 
were acquitted on this ground; as I have not 
been able to arrive at the same conclusion, it 
will be necessary that I should give this part 
of the case a more particular consideration. 
It is proper here to notice, that further, and 
as I think, material testimony, has been tak- 
en in this court; and the cause is now to be 
decided under a different aspect, in some re- 
spect, fiom that presented to the district 
court The material facts on this part of the 
case are few and undisputed. The claimant 
does not pretend to deny but that the sugars 
in question are what are called "bastars" or 
"bastards"; and that he knew them to be 
such when he entered them for exportation; 
and his answer and claim asserts that they 
are refined sugars, entitled to the drawback, 
and were shipped as such, and without any 
intention to defraud the revenue. He does 
not set up in his answer that there was any 
mistake as to matter of fact, with respect to 
the quality of this sugar; but with full knowl- 
edge of what the sugars were, he assumes the 
broad ground that they were refined sugars 
within the meaning of the law. In this he 
was mistaken in the judgment of the district 
court, as well as of this court; and the effect 
of such mistake upon his rights is presented 
for consideration. A brief notice of the evi- 
dence, however, may be necessary in order 
rightly to judge of the character of the al- 
leged mistake, and to determine how far the 
claimant is chargeable with an intention to 
defraud the revenue. 

It appears from the evidence that the claim- 
ant was repeatedly informed by the surveyor 
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of the port, and the deputy collector, before 
this shipment, and, also, hy a direct corre- 
spondence with the comptroller of the treas- 
ury, that he would not be entitled to receive 
a drawback upon his brown bastars, or bas- 
tard sugars, specimens of whic£ he had fur- 
nished the collector, and had also sent to the 
treasury department at Washington; and oth- 
er specimens had been shown to him at the 
custom-house, greatly superior in quality to 
the sugars seized; and he was informed by 
the custom-house officers that he must con- 
form to those specimens as standards in the 
exportation of sugars, as refined. The claim- 
ant had been exporting large quantities of this 
article, and disputes and difficulties had aris- 
en between him and the custom-house officers 
in relation thereto. He was perfectly aware 
that the sugars he was shipping were of an 
inferior quality to the specimens which had 
been shown him at the custom-house, and 
that he was acting in opposition to the in- 
structions there given, and he well knew that 
he would not be allowed the drawback if the 
quality of the sugar should be discovered. 
It is true that Mr. Phillips, one of the in- 
spectors of the customs, superintended the 
packing and shipping of the sugars, and gave 
his permit for the shipment; but this was 
very properly considered by the district court 
as having very little influence upon the cause, 
either as matter of law or as matter of fact; 
as matter of law, it is only a precautionary 
measure, but it is no way conclusive. If such 
permit settled the question as to the quality 
of the goods, there would be no such thing as 
a seizure for an entry by a false denomination, 
when such entry agrees with the permit of 
the inspector; and as matter of evidence, it 
afforded no excuse or justification to the 
claimant; for the inspector, who superintend- 
ed the packing and shipping of the sugar, 
was confessedly inexperienced in the article, 
and allowed it to pass as refined sugar only 
because he thought it corresponded with the 
specimens he had seen at the custom-house. 
But the claimant knew it did not, and he was 
not in the least influenced or governed by 
the opinion of the inspector as to the quality 
of the sugar; he acted with a full understand- 
ing that the drawback would not be paid if 
the quality of the sugar was discovered at 
the custom-house. The permit of the inspect- 
or was, therefore, not only no justification or 
excuse, out, under the circumstances, might 
warrant the suspicion that the claimant in- 
tended thereby to elude any further examina- 
tion from the custom-house officers; and the 
course pursued by the claimant, when the 
sugars were sent on shipboard, clearly mani- 
fested an intention and determination to avoid 
a more close inspection of those sugars, know- 
ing, from what had taken place, it must re- 
sult in a denial of the drawback. When he 
found the inspectors on board the vessel, tak- 
ing samples of the sugars, under the orders 
of the collector, he ordered them off. It is 
true, that after they left the vessel, he told 
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them they might go back and take as many 
samples as they pleased, which they declined. 
This circumstance might not be entitled to so 
much weight, if nothing afterwards of a sus- 
picious character had occurred, particularly 
as the inspectors returned the next day and 
proceeded 5n the examination. But at the 
close of the day, (being the 31st of December,) 
it was agreed between the claimant and in- 
spectors, with the consent of the captain, that 
the vessel should be locked, and no more car- 
go taken on board until after 9 o'clock on the 
2d of January. Before that hour, however, 
one of the inspectors went on board and 
found the vessel broken open, and they were 
taking on board more sugars claimed by Mr. 
Barlow, who was then present; and on the 
inspectors' complaining that he was acting in 
violation of their agreement, he said that they 
had gone illegally to work, and that he in- 
tended to make the collector and all of them 
sweat for it, (or words to that effect,) and 
that he should continue loading the vessel un- 
til he was stopped by proper authority. On 
this being reported to the collector, he ordered 
the seizure to be made. 

It is also in proof that the inspectors had 
laid aside a hogshead of sugar, which they 
had rejected, as not equal to the specimens 
furnished them at the custom-house, and by 
which they were to be governed. Mr. Bar- 
low was not present, but soon after came 
down, and the inspectors showed him the re- 
jected hogshead. He said: "Very well; let 
it be." Some time after, on the same day, he 
said to the inspectors: "I sent that cask 
down on purpose to try you, to see whether 
you would pass it." It is fairly to be collect- 
ed from the .evidence, that the rejected cask 
was one that had been passed by Mr. Phillips. 
These are the material and leading facts 
upon which the protection claimed by the re- 
spondent rests. In deciding upon this part of 
the case, it must be considered as settled that 
the sugars were entered by a false denomina- 
tion, and that the forfeiture follows as mat- 
ter of course, unless the claimant has made 
out, on his part, that such false denomination 
happened by mistake or accident, and not 
from any intention to defraud the revenue. 
The first inquiry that seems naturally to 
arise is, what is the nature and character of 
the mistake which will save the forfeiture? 
Is it restricted to some matter of fact, or does 
it include mistakes as to the application of 
the law to the subject, thus falsely denom- 
inated, the qualities of such sugars being fully 
known to the person making the entry? I 
cannot think that upon any sound construc- 
tion the proviso can cover mistakes of the 
latter description. Such are purely mistakes 
of law, and it is a principle too well settled 
to admit of being drawn in question, that ig- 
norance or mistake of law furnishes no ex- 
cuse in any case, civil or criminal. No good 
reason is perceived why this maxim should 
not be applied to the present case as well as 
to any other. A doubt as to the construction 
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of a law has never been understood as taking 
a case out of the application of this rule; and 
it appears to me that such a doctrine would 
lead to consequences extremely injurious. 
There are but few statutes that may not ad- 
mit of some doubt as to their construction, 
and it surely cannot be maintained that all 
who act under a mistaken construction of 
such doubtful statutes, are irresponsible for 
their acts. The claimant was fully apprized 
of the construction given to this act at the 
custom-house, and knew that the drawback 
would not be allowed upon the sugars he was 
shipping if the quality was discovered. But 
he professed to believe, and probably did be- 
lieve, that the construction at the custom- 
house was wrong. And he meant to maintain 
that bastards were refined sugars, and en- 
titled to the drawback. And he now insists 
that he is not bound by the custom-house con- 
struction, but has a right to have that con- 
struction judicially settled. There can be no 
doubt but that his right, in this respect, 
stands upon the same footing with other 
rights protected by law. No man is bound to 
take the law from the opinion of his adver- 
sary. He may appeal to the judicial tribu- 
nals of the country to construe the law, and 
settle his right under it But he must abide 
by the consequences if he happens to be mis- 
taken in his view of the law. He cannot 
claim the right of setting the law at defiance 
until such judicial construction can be ob- 
tained. Such a doctrine is entirely inadmis- 
sible. He has a right to have the judgment 
of the court in the last resort, before he is 
concluded; but it would be a most extrava- 
gant pretension that the operation of the law 
must be suspended in the meantime. If he 
chooses to act upon his own construction, and 
in opposition to that of the custom-house offi- 
cers and the treasury department, he has a 
right to litigate this question before the ju- 
dicial tribunals; but, as in all these cases, he 
litigates at his peril. And, whether the stake 
is great or small, can make no difference in 
principle. It may, perhaps, in some measure, 
serve to show either his confidence in his own 
opinion, or his boldness in resisting that of 
the executive officers of government A mis- 
take is an error in judgment or opinion, a mis- 
construction, and may be applied to some 
matter of law as well as fact; and the inten- 
tion of the legislature is to be discovered from 
the subject-matter to which it is applied, and 
its connection with other words. It is here 
coupled with the word, "accident," "mistake 
or accident" And as the two words may not 
import exactly the same thing, there is no 
more reason to conclude that the former was 
intended to be applied to matters of law 
than the latter, which certainly can have no 
application except to some matter of fact; 
and both terms, as here used, are properly 
applied in the same sense. It is very clear 
that this false denomination did not happen 
by accident: there was no casualty or any un- 
foreseen or unexpected occurrence which 



caused the entry by this denomination. It 
was done deliberately, and by design, and 
with full knowledge of all the parts and cir- 
cumstances that attended the transaction. 
And if the term "mistake" does not include 
error of judgment as to matter of law, (as I 
think it does not,) I am unable to discover 
any ground upon which the false denomina- 
tion can be said to have happened, by mistake 
or accident And the only remaining question 
is, whether this was done with an intention to 
defraud the revenue, within the sense and 
meaning of the proviso; and it appears to 
me that it follows as matter of qourse, that if 
the entry was by design, and not by mistake- 
or accident, the legal consequence is, that it 
was done to defraud the revenue. 

The excuse is to be made out by showing 
that the false denomination happened by mis- 
take or accident, and not from any intention 
to defraud the revenue. The evidence shows; 
very clearly that he intended to obtain from 
the government the drawback, and if he was 
not entitled to it, he intended to obtain what 
"he had no right to, to the injury of the rev- 
enue. The obtaining or withholding wrong- 
fully from another that which is his right, 
either by deception or artifice, or without his- 
knowledge and consent, is defrauding him of 
his right It is possible that he had so firmly 
persuaded himself that his sugars were en- 
titled to the drawback, that he may acquit 
himself of any moral turpitude. But the- 
manner in which he attempted to get the- 
sugars on board the vessel, and his declara- 
tion to the inspectors, that he sent down the- 
rejected hogshead to try them, manifested a 
disposition to practice upon what he believed 
to be the ignorance of the inspectors, and a 
resort to artifice and deception to elude a full 
and fair examination of his sugars. A false- 
denomination in the entry happening under 
such circumstances, surely could not have- 
been considered by the legislature as entitled 
to favor. Mr. Barlow was not dealing in an 
article of which he was ignorant He states 
in his answer, that he is a sugar refiner, and 
had been for many years past, and that he- 
himself refined about one half of these 
sugars. He was not, therefore, in this mat- 
ter, acting under the advice or representa- 
tions of others; he was not himself deceived 
in any respect as to the article. But with, 
full knowledge of the qualities of the sugar,, 
and with full knowledge that he was acting 
in opposition to the opinion of the collector 
and comptroller, through whom he must ob- 
tain the drawback, and that some artifice 
must be resorted to in order to effect this, he 
enters these as refined sugars which, in the- 
judgment ot the district court and of this- 
court, was a false denomination. Admitting 
that he himself honestly believed that his 
sugars were refined sugars within the mean- 
ing of the law, and that he was entitled to- 
the drawback, still it amounts to no more- 
than a mistake or error of judgment upon the 
law, and does not -protect the sugars from 
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forfeiture. I am, accordingly, of opinion that 
the case is not brought within the proviso bi 
the S4th section of the act of March 2, 1799, 
and that the decree of the district court must 
be reversed, and a decree of condemnation 
entered. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 7 Pet. (32 XJ. S.) 404.] 

See the following cases: TJ. S. v. Nine Pack- 
ages of Linen [Case ^o. 1S.8S4]; U. S. v. One 
Case of Hair Pencils [Id. 15,924]; TJ. S y. 
Four Part Pieces of Woollen Cloth [Id. 15,150]; 
U. S. v. Six Hundred and Fifty-One Chests of 
Tea [Id. 12, 916] ; TJ. S. v. Ninety-Five Bales of 
Paper [Id. 10,274]. 
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UNITED STATES v. EIGHTY-TWO 
PACKAGES OF GLASS. 

[37 Hunt, Mer. Mag. 322.] 

District Court, S. D. New York. July, 1857. 

Customs Duties — Forfeiture of Goods— Under- 
valuation. 

[1. A forfeiturt is incurred if the goods are 
invoiced at a sum different from their actual cost 
at the place of exportation, with design to evade 
the duties; and it is immaterial whether the 
discovery of the fraud be made while the goods 
are passing inspection or afterwards.] 

[2. The collector has authority to cause a- 
re-esamination and valuation of goods after an 
appraiser has passed the same, and such exam- 
ination satisfies the legal prerequisites to a sei- 
zure of the goods for undervaluation.] 

[3. It seems that, if a seizure is irregular, 
the government may nevertheless adopt the 
same, and prooeed to condemnation, if the same 
was founded upon a good cause of forfeiture.] 

[4. "Actual cost," as used in the statute, 
means the cost of the goods at the place of ex- 
portation, with the addition of all dutiable char- 
ges; and claimants cannot defend an under- 
valuation in the invoice by showing that the 
goods could be manufactured for the invoice 
price.] 

This was a motion for a new trial. A libel 
of information was filed to forfeit the goods 
for undervaluation, under the 66th section of 
the act of March 2, 1799. The case was tried 
before a jury, who rendered a verdict con- 
demning the goods. On the trial it appeared 
that the glass arrived at this port February, 
1855, consigned to Schank & Downing, the 
claimants, by an association doing business 
near Nannur, in Belgium, called the "Flo- 
rence Company." When it arrived, it was ex- 
amined and appraised, and passed by the ap- 
praisers at the invoice valuation. But after- 
wards the appraisers sent to the claimants for 
a case of the glass, which was furnished and 
reappraised, informally, as the claimants al- 
leged, and this action was commenced to for- 
feit it. 

HELD BY THE COURT: That the forfei- 
ture is incurred if the goods are not invoiced 
according to their actual cost at the place of 
exportation, with design to evade the duties; 
and it is immaterial whether the discovery of 
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the fraud be made while the goods are pass- 
ing inspection, or afterwards. That it is not 
made to appear that the importation was 
made, or entry offered, by manufacturers on 
their own account, and the collector must ac- 
cordingly regard it as made by purchasers, 
and deal with it as such. That the collector 
had authority to cause a re-examination and 
valuation of the goods for dutiable purposes, 
and, when so made, the examination satisfies 
the legal prerequisites to an arrest of the 
goods; and it seems that the government have 
a right to adopt a seizure, if founded upon a 
good cause of forfeiture, and proceed for the 
condemnation of the goods, whether the sei- 
zure was regular or not. That the irregularity 
of appraisement, if any occurred, would not, 
under that doctrine, annul the action for the 
forfeiture. That the evidence of reappraisal 
was admissible to show authority for institut- 
ing the action. That "actual cost" is the cost 
of the goods at the place whence exported, 
with all dutiable charges added, and the claim- 
ants could not defend an undervaluation on 
the invoice by proving that the goods could 
be manufactured for the price. That the rul- 
ing of the court on the trial was correct 
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UNITED STATES v. ELDER. 

[4 Crunch, C. C. 507.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Disorderly House— Nuisance— Evidence. 

Facts from which the jury may find the de- 
fendant guilty of keeping a disorderly house. 
[Cited in brief in Com. v. Kidder, 107 Mass. 
191. Cited in Sawyer v. Davis, 136 Mass. 
245.] 

Indictment [against John Elder] for keep- 
ing a disorderly house. Verdict, guilty. 
Motion for a new trial, on the ground that 
the verdict was against evidence. 

CBANCH, Chief Judge. There was evi- 
dence tending to prove the following facts: 
That the defendant kept a public drinking 
house in this city, where he sold spirituous 
liquors to all persons who would buy them, 
and suffered and encouraged persons to buy 
and drink them in his house; that his house 
was frequented by idle, disorderly, suspi- 
cious, and drunken persons, sometimes quar- 
reling and fighting, and making a great 
noise late at night, and even till after mid- 
night; that he kept a public ninepin alley, 
at which game people were often playing 
very late at night; that he suffered persons 
resident in this city to sit and continue 
drinking spirituous liquors in his house, un- 
til they were intoxicated, and this was suf- 
fered as much on Sundays as on other days; 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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that his house was small, and not calculated 
for the entertainment of travelers, or even 
of lodgers, there being only two rooms on a 
floor, and the family occupying the upper 
stories. There was no evidence of his hav- 
ing had a tavern license at the time stated 
in the- indictment, and respecting which the 
witnesses testified; nor has any such license 
been produced, although called for by the 
court upon this motion for a new trial. A 
transferred license has been produced, which 
expired on the first Monday of November, 
and the time stated in the indictment is the 
1st of December, 1831. The indictment is 
in the common form, charging that he kept 
a disorderly house, and for lucre and gain 
caused and procured evil-disposed persons 
to frequent and come together in his house, 
and permitted them at unlawful times to be 
and remain there drinking, tippling, cursing, 
swearing, and quarreling to the common nui- 
sance, and in manifest destruction and cor- 
ruption of youth and other people in their 
manners, conversation, morals, and estate, 
etc. 

The question, then, is whether a house 
kept in the manner, and for the purpose 
which, from the evidence, the jury had a 
right to infer that this house was kept, is 
not substantially a nuisance, within the 
meaning of the indictment and of the law. 
We think it is. Neither the act of assembly 
of Maryland respecting ordinary licenses, 
nor the charter of the city of Washington, 
nor the by-laws of that corporation, as far 
as we are informed, authorizes the keeping 
of such a house, in such a manner as it 
seems to the court by the evidence given 
upon the trial, the defendant's house was 
kept If the defendant had had the most 
favorable license which the law allows, it 
could not have justified him in suffering idle, 
disorderly, suspicious, and drunken persons 
to meet together in and frequent his house, 
nor to suffer inhabitants of this city, not be- 
ing lodgers or boarders in his house, to re- 
main there drinking and tippling, for his 
lucre and gain, at any time; and especially 
on Sundays. But if this was done without 
any license at all, as seems to have been 
the case, there can be no doubt that it is a 
common nuisance. 
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UNITED STATES v. ELIASON. 

[1 Hayw. & H. 21.] i 

Circuit Court, District of Columbia. Jan. 23, 
1841. 

Army Officer — Extra. Services — Disburse- 
ments. 

An army officer, ordered to take charge of and 
superintend the works on certain fortifications, 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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claimed credits for extra services under the army 
regulations for 1821, 2*& per centum of the 
amount disbursed by him. 3eld<, on a suit by 
the government upon his account for alleged 
balances due, that the proviso of the 3d section 
of the act of congress of 1835, c. 30 (4 Stat. 771), 
did not apply to the case, and that he was en- 
titled to such credits. 

This was a suit brought 6y the plaintiffs 
for a balance due on an army officer's (the 
late Wm. A. Eliason) account. 

The declaration contains the usual counts. 
The cause was tried on an agreed statement 
of facts. 

The " declaration is as follows: "District 
of Columbia, Washington County. To wit: 
William A. Eliason, late of Washington coun- 
ty, gentleman, was attached to answer unto 
the United States in a plea of trespass on 
the case, &c. And whereupon the said plain- 
tiffs, by F. S. Key, their attorney, complain 
that whereas the said defendant, on the first 
day of January, in the year of our Lord one 
thousand eight hundred and thirty-nine, at 
the county aforesaid, was indebted unto the 
said plaintiffs in the sum of nine thousand 
eight hundred and thirty dollars and thirty- 
two cents, current money, for sundry mat- 
ters and articles properly chargeable in ac- 
count, as by a particular account thereof 
herewith into court exhibited appears; and 
so being indebted, the said defendant, in 
consideration thereof, afterwards, to wit, on 
the day and year aforesaid, at the county afore- 
said, undertook and faithfully promised to the 
said plaintiffs to pay the said plaintiffs the 
aforesaid sum of money when he should 
be thereto afterwards required." Then fol- 
lowed a count for the like sum laid out and 
expended at the request of the said defend- 
ant, and a count for a like sum found in 
arrears, and due to the said plaintiffs. "Yet, 
the said defendant, not regarding his said 
several promises and undertakings, so by him 
made in this behalf as aforesaid, but con- 
triving, and fraudulently intending, craftily 
and subtilely to deceive and defraud the said 
plaintiffs in this respect, hath not yet paid 
the said several sums of money, or any part 
thereof, to the said plaintiffs (although so to 
do the defendant was requested by the said 
plaintiffs, to wit, on the same day and year 
aforesaid, and often afterwards, at the coun- 
ty aforesaid), but he to do this has hitherto 
refused, and still' refuses. Whereupon the said 
plaintiffs say they are injured and have sus- 
tained damage to the value of twenty thou- 
sand dollars current money, and therefore 
the said United States bring suit, &e. John 
Doe, Richard Roe, Pledges. F. S. Key, Att'y 
for the United States for the District of 
Columbia." 

The cause came on for trial at the March 
term, 1840, and the death of the defendant; 
William A. Eliason, was suggested, when 
Mary L. Eliason, administratrix, appeared. 

The following agreed case was submitted 
for the opinion of the court: On the trial of 
the above cause the plaintiffs, to maintain 
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the issue on their part joined, offered in evi- 
dence the transcript from the treasury de- 
partment which states a balance of §2,600.70 
due from the defendant to the United States. 
And the defendant then offered evidence to 
show that said intestate was a captain in the 
United States corps of engineers, and, as 
such, was ordered to take charge of and su- 
perintend the works on Fortress Calhoun, 
and took charge of, on, and continued the 
said work from, the 7th of November, 1834, 
to the 10th of September, 1838. And fur- 
ther offered in evidence the general regula- 
tions of the war department, as follows: Ar- 
ticle 67, § 14: "When there is no agent for 
fortifications the superintending officer shall 
perform the duties of agent, and while per- 
forming such duties, the rules and regula- 
tions for the government of the agents shall 
be applicable to him; and as compensation for 
the performance of that extra duty, he will 
be allowed, for moneys expended by him in 
rthe construction of fortifications, at the rate 
of two dollars per diem, during the continu- 
ance of such disbursements, provided the 
whole amount of emoluments shall not ex- 
ceed two-and-a-half per cent, on the amount 
expended." Army Regulations 1821, p. 167. 
And further, that the said intestate while 
thus employed disbursed $214,392.61. That 
he was also directed to take charge of and 
superintend the removal of a light-house into 
Fortress Calhoun, in which service he dis- 
bursed $1,143.13. And further, that he was 
■charged with the disbursement of, and did 
disburse, the sum of $1,891.43 for incidental 
expenses of fortifications, beginning in the 
year 1830. And that he purchased for the 
use of the engineer department a set of in- 
struments and case, and the department al- 
lowed him for the instruments, but refused 
to allow him for the case, amounting to $10. 
And further, that the pay and emoluments 
of the said intestate have been stopped by the 
-government of the United States from the 31st 
day of December, 183S, to the 15th day of June 
1839, amounting to $1,014.95. And the de- 
fendant claimed credits to the amount of 
$3,764.05. And further offered evidence that 
all the claims above stated, except that for 
pay and emoluments, had been submitted to 
and rejected by the auditing officers of the 
treasury department. And further produced 
and offered in evidence the statement of the 
state of the appropriations under which the 
disbursements were made, in which it states 
the total amount to be accounted for by Capt 
Eliason since April 1, 1835, $214,392.61. 

The plaintiffs offered in evidence the regu- 
lations of the war department of March 14, 
1S35, construing the proviso in the act of con- 
gress of March 3, 1835. And upon the fore- 
going statement it is submitted to the court 
to say whether the defendant's intestate was 
entitled by law to the allowance claimed by 
him for disbursements as above stated. If 
the court is of opinion that he is so entitled, 
then the judgment to be for defendant, if 



otherwise, for the plaintiff for the amount 
appearing due by the transcript.2 

F. S. Key, for the United States. 
Joseph H. Bradlej , for defendant. 

The following is the opinion of THE 
COURT: 

Upon the full consideration of the case stated 
as aforesaid, THE COURT is of opinion that 
the proviso in the act of March 3, 1S35 (cnap- 
ter 30, § 3), s is only applicable to the dis- 
bursing of public money appropriated by law 
during the session of congress in which that 
act was passed, and it appearing to the sat- 
isfaction of the court that no part of the 
money as aforesaid disbursed by the defend- 
ant was appropriated at the said session of 
congress; the court is also of opinion that the 
said intestate was entitled to the allowances 
claimed by him for the disbursements as 
above stated, and do therefore order the 
judgment to be entered for the said defend- 
ant. 



Case Wo. 15,041. 

UNITED STATES v. The ELIZA. 

[Cited in Smith v. U. S., Case No. 13.122. 
Nowhere reported; opinion not now accessible.] 
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UNITED STATES v. ELIZABETH. 

[9 Reporter, 232; i 3 N. X Law J. 49.] 

Circuit Court, D. New Jersey. 18S0. 

Municipal Corporations — Debt — Taxation — 

Mandamus— Demand— Refusal— Levy 

—Authorized Tax. 

1. The authority in a municipal corporation 
to incur an obligation carries with it, by necessa- 
ry implication, the <aity of providing by taxa- 
tion for its payment. 

2. Where a judgment has been obtained 
against a municipal corporation for overdue in- 
terest on its bonds, it is not necessary to prove 
an express demand for payment, and an express 
refusal thereof, as a condition precedent to the 
issuance of a writ of mandamus to compel pay- 
ment. 

3. This court cannot, by mandamus or oth- 
erwise, direct a municipal corporation to levy 
a tax larger than is authorized by law. 

2 The amount stated in the declaration was re- 
duced to the amount stated in the transcript of 
the treasury department. 

s Section 3, c. 30, of the act of March 3, 1835, 
repealed section 2, c. 92, of the act of 1834 [4 
Stat. 698], making appropriations for the civil 
and diplomatic expenses of the government for 
the year 1834, and contained a proviso that no 
officer should receive under this act a greater 
annual salary or compensation than was paid to 
such officer for the year 1832, and that in no case 
shall the compensation of any other officers than 
collectors, appraisers and surveyors, whether by 
salaries, fees or otherwise, exceed the sum of 
$1,500 each, per annum. Nor shall the union of 
any two or more of these offices in one person 
entitle him to receive more than that sum, &c. 

i [Reprinted from 9 Reporter, 232, by permis- 
sion.] 
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The relators, who are the legal represent- 
atives of Peter and Robert Goelet, recovered 
in September, 1879, a judgment # in this court 
against the city of Elizabeth for overdue in- 
terest on its municipal bonds, and execution 
thereon was returned nulla bona. [Case un- 
reported.] A rule then issued from this court 
to defendant to show cause why writs of 
mandamus should not be granted, one direct- 
ed to the city council, commanding a tax to 
be levied and collected for the amount due 
on the judgment, and the other to the board 
of assessment of taxes, commanding the as- 
sessment and collection of a tax for the same 
purpose. On the rerun of the rule. 

E. T. Gerry and B. C. Ohetwood, for relat- 
ors. 

B. Williamson, for respondent, 

NIXON, District Judge, in delivering the 
opinion of the court, said: 

There is a class of cases in which it has 
been held that courts have power to grant 
the writ, without absolute proof of a demand 
and express refusal. In other words, the re- 
fusal may be inferred from the acts or omis- 
sions of the parties. Thus, in Maddox v. 
Graham, 2 Mete. (Ky.) 56, it was adjudged 
that where a city council is required by law 
to collect a tax sufficient in amount, annu- 
ally, to pay the interest upon bonds issued 
by the city in payment of the subscription of 
stock to a railroad company, and there is no 
specific legal remedy provided for nonper- 
formance, mandamus may be obtained to 
compel them to discharge that duty at the 
instance of the holders of the bonds; and 
where it appeared that the proper authorities 
of the city did not intend to do the act re- 
quired, a refusal in terms was not necessary 
to put them in fault. Tapp. Mand. 285, in 
discussing the right to issue a mandamus un- 
der such circumstances, says: "The refusal 
may not be express, but there should be 
enough, from the whole facts, to show to 
the court that, for some proper reason, compli- 
ance is withheld." The parties are estopped 
by the existence of the judgment from de- 
nying that the bonds were legally issued (May- 
or, etc., v. Lord, 9 Wall. [76 U. S.] 409), and 
the doctrine is now well established that the 
authority in a municipal corporation to incur 
an obligation carries with it, by necessary 
implication, the duty of providing, by taxa- 
tion for its payment. Ex parte Parsons 
[Case No. 10,774]; IT. S. v. New Orleans, 
[98 U. S.] 381; Citizens* Savings & Loan 
Ass'n v. Topeka, 20 Wall. [S7 U. S.] 655. 
Every one who purchases a municipal bond 
is supposed to be familiar with the legislation 
existing in regard to the mode of its pay- 
ment. He cannot complain if the authority 
to tax is confined to a rate per cent which, 
on a fair valuation of the taxable property, 
will not realize a sufiicient sum to meet the 



maturing obligations of the city, because he 
is chargeable with notice of the limitation 
when he made his investment In such a 
case, he must wait for his just dues until a 
growth of the municipality, or a change in 
the law, will render the tax assessment more 
productive. There is certainly no power in 
this court, by mandamus or otherwise, to di- 
rect a corporation to levy a tax larger than 
the law authorizes. But, in the present case, 
the officers of the city do not have the ex- 
cuse that no authority is conferred upon 
them by the charter to provide the means for 
the payment of the interest upon the bonds. 
The fourteenth section not only grants the 
power to the city council, but imposes upon 
them the duty to raise by tax, in each year, 
money for the payment of the interest upon 
the city debt We are satisfied that an alter- 
native mandamus should issue to the city 
council, commanding them to raise the requi- 
site amount of money for the payment of the 
judgment in favor of the relators, in the man- 
ner prescribed by the city charter, or to" show 
cause before the court, on the fourth Tuesday 
of March next, why they do not order the 
same to be levied and collected. Ordered 
accordingly. 



UNITED STATES (ELIZABETHPORT & 
N. Y. FERRY CO. v.). See Case No. 4,- 
362. 



Case No. 15,048. 

UNITED STATES v. ELLICK. 

[2 Cranch, C. C. 412.] i 

Circuit Court, District of Columbia. March 
Term, 1823. 

Slaves — Assault and Battery — Jurisdiction 
over Offence. 

This court has no jurisdiction in assault and 
battery by a slave on a white man; and will or- 
der him to be taken before a justice of the peace 
to be dealt with according to law. 

This was an indictment of [negro Ellick] 
a slave, for an assault and battery upon 
Henry Shortle, a white man. The jury 
found him guilty, and assessed the fine at 
$23. 

THE COURT arrested the judgment, being 
of opinion that neither the court nor jury 
could assess a fine or inflict corporal punish- 
ment upon a slave, and that an adequate 
corporal punishment could only be inflicted 
by a justice of the peace. They therefore 
ordered the marshal to take the prisoner be- 
fore- N. S. Wise, a justice of the peace, to 
be dealt with according to law, and that the 
verdict and this order be certified to the said 
justice. 

i [Reported by Hon. William Cranch, Chief 
Judge.l 
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Case "No. 15,043. 

UNITED STATES t. ELLIOT. 

[25 Int. Rev. Rec. 319; 8 Reporter, 675; 14 Am. 
Law Rev. 247.] 

Circuit Court, D. Massachusetts. Sept. 8, 1879. 

Statutory Penalties — How Recoverable — Civil 
and CrIminal Actions. 

[1. The penalty imposed by Rev. St. § 4570, 
upon the owner or master of a vessel, for fail- 
ure to provide the medical stores and other ar- 
ticles therein mentioned, may be recovered by 
the United Stater by a civil action, when the 
same is brought in the circuit court for the 
district of Massachusetts. This action may be 
in the form of an information in the nature of 
an action of debt, which is to be regarded as an 
action in tort. 1 

[2. A declaration to recover a statutory pen- 
alty must demand a precise sum, although the 
statute declares that the penalty shall be "not 
more than" a sum stated.] 

An information in the nature of debt was 
filed by the attorney of the United States 
against the defendant [George P. Elliot] 
as owner and master of the American bar- 
quentine Annie E. Elliot, of Boston, to re- 
cover penalties for a breach of Rev. St. §§ 
4569 and 4570, alleging, in the first count, 
that on the 3d day of May, 1874, said vessel 
was bound on a voyage from Boston "around 
the Cape of Good Hope," to wit, to Batavia, 
to Java, and that the defendant, as owner, 
neglected to provide the lime or lemon juice, 
as in said statute required, whereby an ac- 
tion had accrued to the United States to re- 
cover, by way of penalty, a sum of not more 
than five hundred dollars; and in the second 
count, that the defendant, as master, failed 
to serve out to the men lime or lemon juice 
on said voyage whereby the plaintiffs were 
entitled to recover a further sum of not more 
than one hundred dollars. The defendant 
demurred. 

" Frederick Dabney, for defendant. 

The most appropriate remedy in this case is 
a criminal information or indictment. U. S. 
v. Abbot [Case No. 14,416]. An action or in- 
formation of debt will not lie, because the 
penalty is not fixed, and cannot be ascer- 
tained by computation. College of Physi- 
cians v. Salmon, Ld. Raym. 6S0; U. S. v. 
Morin [Case No. 15,810]. This is the general 
rule in relation to that form of action. 1 
Chit. PI. 108-113; Peake, Ev. 272; Emery v. 
Fell. 2 Term R. 29; Bullard y. Bell [Case 
No. 2,121] ; Gedney v. Inhabitants of Tewks- 
bury, 3 Mass. 307; Bigelow v. Cambridge, 
etc., Corp. 7 Mass. 202; Stockwell v. U. S., 
13 Wall. [80 U. S.] 452; Chaffee v. U. S., 18 
Wall. [85 U. S.] 538. 

Prentiss Cummings, Asst. U. S. Atty., for 
plaintiffs. 

Rev. St. § 4610, appears to countenance 
either a civil or a criminal proceeding, some 
of the language being appropriate to the 
one mode, and some to the other. A civil 
action in the nature of debt is admissible. 



Theoretically, the sum must be fixed; but 
in practice any money demand may be re- 
covered in cTebt U. S. v. Colt [Case No. 
14,839]; Hughes v. Insurance Co., 8 Wheat. 
[21 U. S.] 294; Dillingham t. Skein [Case 
No. 3,912a] ; Ex parte Reed [Id. 11,634]. This 
was the law of Massachusetts until 1852, 
when the practice, act substituted an ac- 
tion of tort for one of debt. Rev. St. c. 
118, § 42; St. 1852, § 312; Stilson v. Tobey, 
2 Mass. 521; Com. v. Stevens, 15 Mass. 195; 
Com. v. Connecticut River R. Co., 15 Gray, 
447; Gen. St. c. 176, § 2; c. 155, §§ 20, 21. 
Perhaps the information should be called 
"tort," but the name is not important 

LOWELL, Circuit Judge. It is well set- 
tled that when pecuniary penalties are af- 
fixed by statute to an act or a neglect, and 
there is no imprisonment provided for, or 
other reason to suppose that a mere pun- 
ishment is intended, and no special remedy 
is pointed out in the statute, a civil action 
(formerly always "debt'') will lie for their 
recovery, although the penalties are for the 
sole use of the sovereign. Rolle, Abr. 598, 
pi. 18, 13; Jacob v. U. S. [Case No. 7,157]. 
When the practice of .the courts of the 
United States first adopted that of the sever- 
al states, penalties could be so recovered in 
Massachusetts. When the sovereign was 
interested in the penalty, it might be re- 
covered, in England, by information in the 
nature of debt, which, in revenue cases, w T as 
brought in the exchequer, but in others in 
any of the king's courts. If an informer 
was interested* his rights were established 
by the decree. See Attorney General v. 
Hines, Parker, Exch. 1S2; U. S. v. Lyman 
[Case No. 15,647], per Story, J.; Rook's Case, 
Hardr. 20; Roe v. Roe, Id. 185; Rex v. 
Clark, 2 Cowp. 610; Butler v. Butler, 1 East, 
338. In the vice admiralty court at Bos- 
ton, in January, 1728, the advocate general 
exhibited an information in behalf of the 
king, the governor of the province, and John 
Jekyl, Esq., collector of the port of Boston, 
against Abishai Ffolgier, of Nantucket, 
master of the sloop Raven, for breach of 
the acts of trade, for that the said Ffolgier, 
on the 21st of December last, made report 
of his arrival from Nantucket with oil and 
whalebone, etc., but refused to give to said 
John Jekyjl a manifest, and for certain other 
acts in connection with another vessel; and 
the decree was that the defendant pay one 
hundred pounds,— one third to his majesty, 
one-third to his excellency, the governor, 
and one-third to John Jekyl, the informer. 
Rex v. Ffolgier, 1 Yice-Adm. Records, Mass. 
56. In 1831 a similar information was filed 
in the district court for this district against 
a master for not delivering his manifest, 
demanding a penalty of not exceeding- $500. 
After hearing, Judge Davis awarded $5 and 
costs. Records, vol. 18, p. 27. There are 
other informations on file for pecuniary 
penalties. I assume, therefore, that where 
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debt will lie, the United States may have 
an information, unless the recent practice 
act has changed the rule,— a point to be 
considered hereafter. 

In looking over the recent admirable col- 
lection of the province laws of Massachu- 
setts, edited by Messrs. Ames and Goodell, 

I have found a great many acts imposing 
pecuniary penalties and forfeitures- In 
many of them no remedy is specifically giv- 
en. In many others it is enacted that they 
may be recovered by "bill, plaint, or in- 
formation." These words were probably 
used to meet the English law that a qui 
tarn action could not be by "bill," but must 
be by "original" or by information. In 
others there is added after these words, 
"or by the presentment of a grand jury." 
In February, 1794, a statute provided that 
all pecuniary fines and forfeitures made, 
or that may be made, recoverable by bill, 
plaint, or information, or by any of these 
modes of prosecution, or where no mode of 
recovery is prescribed, shall and may be 
sued for and recovered by action of debt; 
saving, however, all remedies specifically 
given by any statute. This means, I sup- 
pose, that when the statute gave a right to 
file an information, or to obtain a present- 
ment, these additional remedies should be 
preserved. St 1793, c. 43, § 4. In 1801 a 
statute gave an alternative remedy by in- 
dictment whenever the penalty was wholly 
or in part for the use of the commonwealth. 
St 1800, c. 57, § 4. It has remained the 
law of this state since 1801 that the com- 
monwealth may have a civil action or an 
indictment at its election, though the form 
of the action is now tort Rev. St c. 133, 
§ 14, and c. 118, § 42; Gen. St c. 176, § 2. 

It is in my opinion, the law of this coun- 
try that debt will lie, though the amount of 
the penalty is uncertain. See the able 
judgment of Washington, J., in .U. S. v. 
Colt [Case .No. 14,839], the reasoning of 
which was adopted and enforced by the 
supreme court, though not in a case upon 
a statute. Hughes v. Union Ins. Co., 8 
Wheat [21 IT. S.] 294; Rockwell v. State, 

II Ohio, 130; U. S. v. Allen [Case No. 
14,431J. In Dane's Abr. c. 148, art 9, § 5, 
it is said that for the many penalties and 
forfeitures enacted by congress, of not less 
than so much, or more than so much, debt 
is generally the proper remedy. In 1795 
an action of debt was sustained in Massa- 
chusetts for an uncertain penalty, and the 
court assessed the amount Eddy v. Oliver, 
5 Dane, Abr. c 14S, art. 11, § 3. In the 
case of Com. v. Stevens, 15 Mass. 193, a 
similar action was sustained. The statute 
is not cited, but it must have been St 1809, 
c. 108, § 34, art 21, which imposes a penalty 
of not less than five nor more than twenty 
dollars for each offence. 

Most of the foregoing cases were cited in 
argument, and it was urged by the defend- 
ant that they came under statutes which 



expressly mentioned an action of debt 
This is true, and is the ground of decision 
in U. S. v. Allen [supra]; but the other 
cases do not rest upon that basis alone, but 
seem to me to establish, as Mr. Justice- 
Washington asserts, a general rule that 
debt will lie for a penalty imposed by stat- 
ute, as well as for one reserved in a bond, 
and that the declaration may be for the lar- 
gest, or for any definite, sum, under which 
the penalty is to be chancered or assessed as 
the case may be. Our practice is now assimi- 
lated, as nearly as may be, to that of the- 
several states at the time of suit brought 
(Rev. St § 914); and an action of tort will 
lie in the district of Massachusetts to recover 
a penalty, where no other remedy is expressly 
or impliedly given by congress. 

There is nothing in the section on which 
this information is brought which indicates- 
that the exclusive remedy is a criminal pro- 
ceeding. The language is, "liable to a pen- 
alty." The word "conviction" is used in 
the section, but this is often applied to civil 
prosecutions, and the context shows that 
the master who has been so convicted is to 
recover the amount of the penalty and the 
costs incurred by him from the owner; 
which seems to point to a civil action. In 
the many statutes and cases which I have- 
examined I find words of a quasi criminal 
character constantly applied to civil ac- 
tions for penalties. It is probable that in- 
, formations for penalties were originally 
criminal. And it was always held in Eng- 
land that "not guilty" was a good plea to* 
an action of debt for a penalty. See St 21 
Jac. I. c. 4, § 4; Wortley v. Herpingham, 
Cro. Eliz. 766; Attorney General v. Hines,. 
Parker, Exch. 1S2; Atcheson v. Everitt, 1 
Cowp. 382; Rex v. Clark, Id. 610. This plea, 
was said by Parsons, C. X, to be of doubt- 
ful propriety in Stilson v. Tobey, 2 Mass. 
521, 522; but the statute of James expressly 
authorizes it, and it was used in the cases- 
above cited from Parker, Croke, and Cow- 
per, Dane's Abridgement, and Com. v. Stev- 
ens, 15 Mass. 195. A striking example of 
the application of language imparting a 
criminal proceeding to a civil action for pen- 
alties is found in Adams v. Woods, 2 Cranch. 
[6 IT. S.] 336. It may be added that many 
parts of our Revised Statutes clearly show 
that a civil action is understood to be the 
usual form for recovering these penalties. 
Rev. St. §§ 732, 919, 942, 1041, 2124, 3087 r 
3213. Both parties agree* that Rev. St 4610, 
which purports to instruct us how the pen- 
alties and forfeitures of the title may be 
recovered, is so drawn that it is impossible 
to reconcile its language with either mode 
of proceeding exclusively. The rule that 
a civil action will lie is so general, and 
has been so long established, that I should 
hesitate to deny the remedy, unless upon a 
clear command against it; especially as 
it is in favor of the citizen. Mr. Justice 
Story has said that an indictment cannot 
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be brought in such a case. Ex parte Mar- 
quand [Case No. 9,100], Mr. Justice Clif- 
ford has pointed out that there are many- 
eases in which the government may pro- 
ceed in that mode. U. S. v. Abbot [Id. 
14,416]. The case last above cited, in which 
I sat with the presiding justice of this cir- 
cuit, does not decide that a civil action will 
not lie for the penalty therein mentioned. 
The reasoning leads to the opposite con- 
clusion. The act (now Rev. St. § 3213) pro- 
vided that all fines, penalties, and forfei- 
tures might be sued for and recovered in 
the name of the United States in any prop- 
er form of action, or by any appropriate 
form of proceeding, qui tarn, or otherwise. 
The decision was that the last clause gave 
remedies in addition to an action, and, 
among others, an indictment; and, by a 
still stronger argument, the action which is 
mentioned must be sustainable. If those ad- 
ditional words had not been in the act, the 
civil remedy would have been exclusive. 
U. S. v. Tilden [Case No. 16,523]. 

We have seen that in Massachusetts the 
state has the election to proceed by action 
or by indictment. This election has been 
expressly given in several statutes of the 
United States, and may be fairly inferred 
from others. Judge Leavitt, expressing a 
clear opinion that an indictment might have 
been sustained for a pecuniary penalty un- 
der a certain statute in which no specific 
remedy was given, held that an action of 
debt would lie. U. S. v. Bougher [Case No. 
14,627]. And at common law an indict- 
ment may be maintained for a misdemean- 
or, in addition to a specific penalty given by 
another part of the statute, and recoverable 
civilly. Rex v. Robinson, 2 Burrows, 799; 
Rex v. Harris, 4 Term R. 202; Shipman v. 
Henbest, Id. 109. 

I therefore decide that, whether the pen- 
alties of Rev. St. § 4570, can be recovered 
by indictment or not, they may be sued for 
by the United States in a civil action. I do 
not think that the practice act (Rev. St. § 
514) intends to deprive the United States of 
the right to file an information, instead of 
bringing an action, although informations 
for this precise cause of action are not now 
brought in Massachusetts. The provision 
of section 3213, that any proper form may 
be adopted, though by its context it is prob- 
ably to be confined to penalties accruing 
under the internal revenue laws, expresses 
what I think is the intent of the legisla- 
ture. The government must conform sub- 
stantially to the practice of Massachusetts. 
That practice still admits civil information, 
though not for penalties, and if an informer 
sues qui tarn, be should sue in tort; and I 
agree with the district attorney that the 
information, which is the king's action, 
should be treated as in the nature of an ac- 
tion of tort. 

The declaration avers that an action has 
accrued for not more than certain sums. 



Mr. Justice Washington remarked in U. S. 
v. Colt [supra], that the declaration should 
demand a precise sum, and leave the court 
or jury to assess a lesser amount if they 
saw fit. This remark was more particular- 
ly applicable to an action of debt; but, even 
in tort, you demand a certain sum. Though 
you may fail to recover, in either action, all 
that you demand, still a demand of not 
more than §600 may be a demand of noth- 
ing, which is certainly not more than that 
sum. But this fault of pleading may be 
easily supplied by amendment. Demurrer 
overruled. 



Case iKTo. 15,044. 

UNITED STATES v. ELLIOT. 

[3 Mason, 156.]i 

Circuit Court, D. Maine. May Term, 1823. 

Indictment — Conclusion — False Swearing. 

1. If a statute offence is alleged in the indict- 
ment according to the words of the act, it is 
not vitiated by a conclusion, which calls the of- 
fence by a wrong name. 

2. As if the offence be false swearing under 
the pensior act of 1820, c. 51 [3 Story's Laws, 
1778; 3 Stat. 569, c. 53], the indictment is not 
vitiated by the jurors* conclusion, "And so the 
jurors say, &c. &c. that the party did commit 
wilful and corrupt perjury." 

Indictment [against Jedediah Elliot] for 
taking a false oath under the pension act of 
1st of May, 1820, c. 51 [3 Story's Laws, 
1778; 3 Stat. 569; c. 53]. Plea, not guilty. 
At the trial a verdict was found against the 
defendant. 

Mr. Fessenden, for defendant, made two 
points of law on a motion in arrest of judg- 
ment: (1) That the act did not make the 
offence perjury in its technical sense, though 
it affixed to it the same punishment. (2) 
That the indictment having concluded in the 
usual form of indictments for perjury, "And 
so the jurors &c. do say, that the defendant 
did falsely, &c. commit wilful and corrupt 
perjury," the indictment was bad in sub- 
stance if the offence was not perjury, and it 
was not helped by the previous particular 
description of facts in the indictment. He 
cited Plowd. 125; 3 Bac. Abr. "Indictment," 
H, 3; 2 Hale, P. C. 168, 169, 192; 1 Esp. 2S0. 

Mr. Shepley, U. S. Dist Atty. contended 
e contra on both points, and cited 2 Chit. 
Cr. Law, 291, (312); 1 Chit Cr. Law, 156 
(232). 

STORY, Circuit Justice. The pension act 
of 1820, c. 51, § 2 [3 Story's Laws, 1778; 3 
Stat. 569, c. 53], declares, that "any person, 
who shall swear or affirm falsely in the 
premises, and be thereof convicted, shall 
suffer as for wilful and corrupt perjury." 
We incline to think, that the act does not 
make the offence a technical perjury, but on- 
ly refers to it, for the purpose of affixing the 

i [Reported by William P. Mason, Esq.] 
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same punishment. The other objection is 
more important But we think that the con- 
clusion does not vitiate the indictment, if 
the offence is in other respects fully and ex- 
actly described; for it is but an inference 
of law from the premises; and if the jury 
mistook the nature of the offence, but have 
truly stated all the facts constituting it, it 
is sufficient, and the conclusion, "and so the 
jurors say &c." may be rejected as surplus- 
age. In the previous part of this indictment, 
the offence is fully and exactly stated in the 
very words of the statute; and the party 
"has been found guilty. If guilty of the of- 
fence, it is wholly immaterial whether it be 
perjury in the sense of the common law or 
not. 

The motion in arrest of judgment must be 
'overruled. 



Case No. 15,045. 

UNITED STATES v. ELLIOTT. 

[1 Hayw. & H. 232; i 3 West Law J.. 183.] 

f Criminal Court, District of Columbia. Decem- 
ber 13, 1845. 

'Criminal Law — Presentment — Indictment — 
Discharge. 

1. That the presentment of crime or the re- 
Terse is equivalent to the action and judgment 
of a grand jury upon a bill of indictment. 

2. The court will order the discharge of a 
prisoner where the presentment of the grand 
jury is equivalent to the finding of "Not found** 
*or "Not a true bill" on an indictment for murder 
^or manslaughter. 

[This was a presentment against William It. 
Elliott, charged with shooting W. Z. Kendall. 
Heard on motion to discharge.] 

Before CRAWFORD, Judge.2 

On motion of Mr. P. R. Fendall the prisoner 
was brought into court, and was assisted by 
Mr. Jones in asking for his discharge on the 
presentment made ~by the grand jury. The 
.district attorney resisted the motion. 

THE COURT delivered the following opin- 
ion: 

The grand jury of this county, charged at 
the present term to inquire into all offences 
against the peace and government of the Unif- 
ied States, on the 10th instant, returned the 
following presentment: "The jurors of the 
United States for the county aforesaid do up-^ 
on their oaths present Wm. R. Elliott for 
causing the death of W. Z. Kendall, by shoot- 
ing him with a pistol in self-defence, when he 
was attacked by and was retreating from the 
•said Kendall, on or about the 23d day of Au- 
gust, 1845.** The defendant has been confin- 
ed in jail of the county since the commission 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 

2 On the 3d of November, 1845, Thomas Hart- 
ley Crawford, of Pennsylvania, late commis- 
sioner of Indian affairs, took his seat upon the 
•criminal court bench in place of Judge Dunlop, 
appointed associate judge of the circuit court. 



of the homicide, viz., from the 23d day of Au- 
gust last, and now, this 13th day of Decem- 
ber, 1845, a motion is made by his counsel, P. 
R. Fendall and Walter Jones, for his dis- 
charge, on the ground that this presentment is 
equivalent to the finding of "Not found," "Not 
a true bill," on an indictment for murder or 
manslaughter. 

A presentment is, strictly speaking, the no- 
tice take by a grand jury of any offence, from 
their own knowledge or observation, without 
any bill of indictment laid before them at the 
instance of the king, upon which the officer 
of the court must afterwards frame an in- 
dictment. 4B1. Comm. 301; 1 Chit. Cr. Law, 
163. The act of Maryland, passed November 
3, 1722, c. 4, provides that from and after the 
publication hereof no attorney general, or 
clerk of the peace, or of indictments, shall ex- 
hibit any bill or bills of indictment to any 
grand jury against any person whatsoever, 
without an express order from the governor 
and council, or from the court where the pros- 
ecution is to be, or some one of the justices 
of the court, or unless the offender be bound 
over to such court, or that the grand jury 
find or make a presentment of the offence of 
their own knowledge, upon penalty of paying 
the party grieved all the damages and char- 
ges that shall be occasioned by such prosecu- 
tion, any law, statute, usage or custom to th& 
contrary notwithstanding. Under this law, 
a practice has grown up to precede indict- 
ments by presentment. This I understand to 
be the uniform practice at this day, and it 
has been followed in this instance, the wit- 
nesses having been all summoned hy the dis- 
trict attorney at the request of the defend- 
ant's counsel, so that the investigation might 
be made without delay by the grand jury, he 
having no further or otherwise interfered. 
The inquiry is, first whether a presentment 
acquitting the accused is equivalent to a find- 
ing to the same effect on an indictment; and, 
second, if so, does this presentment amount to 
an acquittal at law, or have the grand jury on 
their, responsibility, as a most important 
and the exclusive originators of judicial pro- 
ceedings, presented such facts as show that in 
their judgment no offence, or an excusable 
one, has been committed by the accused. 

1. The inquiry has been as full as it would 
have been on an indictment. This the court 
is bound to presume, or to suppose, which can- 
not be done by me, that the grand jury in as- 
suming the high responsibility they have tak- 
en, have neglected their duty or misconducted 
themselves in its discharge. The practice 
here imposes this full investigation on them 
before they present; if they think a crime 
has been committed, they so present, and the 
indictment follows, and is found, I presume, 
without any examination of witnesses. I am 
therefore of the opinion that a presentment of 
crime, or the reverse, under the peculiar prac- 
tice here, is and ought to be equivalent to the 
action and judgment of a grand jury upon a 
bill of indictment 
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2. Do they present facts which in law 
amount to an acquittal? Homicide in law, 
excusable se defendendo, is: "If two men 
fight, and one of them dies, or if one attack 
another, and without fighting he flies, and re- 
treating as far as he can until at length no 
means of escaping his assailant remain, and 
he then turn around and kill his assailant in 
order to avoid destruction, the homicide is ex- 
cusable in self-defence." Fost. Crown Law, 
277; Archb. PI. & Ey. 391; 4 Bl. Comm. 183, 
1S4; 1 Russ. Crimes, 543, 544. "No possible 
(or at least probable) means of escaping his 
assailant." The presentment is, "Wm. R. El- 
liott for causing the death of W. Z. Kendall 
by shooting him with a pistol in self defence 
when he was attacked by, and was retreating 
from the said Kendall," &c. That Wm. R. 
Elliott caused the death of W. Z. Kendall, by 
shooting him— the fact of the homicide is thus 
found; but they further say he shot him in 
self defence. This embodies the substance of 
the definition of a killing excusable. Self de- 
fence means to protect from an assault on his 
life, or to save himself from some great bod- 
ily harm, but the grand jury go on to say, 
"When he was attacked by, and was retreat- 
ing from the said Kendall;" thereby, it seems 
to me, using alnrost the very terms of the law 
on the subject. If (and the grand jury so pre- 
sent) it was a case of self defence, after the 
accused was attacked, and while he was re- 
treating from, or to avoid the deceased, it 
would be excusable homicide in the eye of the 
law. Suppose the grand jury had so found 
on a bill of indictment, no doubt is or can be 
entertained that the court would be bound on 
such judgment of the grand jury to discharge 
the defendant. The presentment is, under the 
practice, here equivalent. I know of no re- 
sponsibility but that which I owe to God and 
my conscience for an upright discharge of 
duty. Here, however, there is none but what 
rests on the grand jury, who discharged their 
duty with conscientiousness and integrity I 
have neither doubt nor right to doubt. I am 
of opinion the accused is entitled, under the 
presentment made, to his discharge, and so 
accordingly order. 



Case Mo. 15,046. 

UNITED STATES v. ELLIS. 

[1 Cranch, C. C. 125.] * 

Circuit Court, District of Columbia. June 
Term, 1S03. 

Penalty— Statute — Indictment. 

If a statute prescribes a particular mode of en- 
forcing payment of a penalty, it must be pur- 
sued, and indictment will not lie. 

Indictment for gaming. Verdict, guilty. 
Motion in arrest of judgment, that the act 
of assembly of Virginia, which gives the pen- 
alty, provides that it shall be recovered be- 



i [Reported by Hon. 
Judge.] 



William Cranch, Chief 



fore a single magistrate in the same man- 
ner as small debts. It contains no pro- 
hibitory words, but says only, if any one 
shall play, he shall pay the penalty of twen- 
ty dollars— and does not say that the penalty 
may be recovered by indictment. 

ilr. Mason, for the United States, cited the 
following authorities: Rev. Code, p. 112, §§ 
24-26, which speaks of indictments for mis- 
demeanors. Section 23. The court may or- 
der the clerk to issue summons, or other pro- 
cess. Section 37. Where the penalty does 
not exceed twenty dollars, it may be sued 
for by petition, as in the case 6f other small 
debts. Page 106, § 1. Grand jury in dis- 
trict court to present all misdemeanors. 
Section 2. The like in county courts. Page 
107, § 5, the same as section 2. Section 6. 
Where the penalty in the district court does- 
not exceed twenty dollars, the court may 
hear without indictment; so, in county 
courts where it does not exceed five dollars. 
By Rev. Code, pp. 183-185, § 13, the act is 
to be given in charge to the grand jury. 
Act 1797, c. 2, §§ 7, 8. 

Mr. Swann, for defendant, cited the gam- 
ing act (Rev. Code, p. 185), which prescribes 
a specific mode of recovering the penalty, 
and contains no prohibitory clause. 2 Hale, 
P. C. 171; Stubbs, Crown Cir. Comp. 93; 
U. S. v. Simms (Sup. Ct. IT. S., Feb. 1803) 
1 Cranch [5 U. S.] 252; 2 Burrows, S03. 

THE COURT arrested the judgment on the 
authority of Simm's Case, supra. 

KILTY, Chief Judge, contra, thinking these 
cases differed from that 



Case No. 15,047. 

UNITED STATES v. ELLIS. SAME v. 
PARROTT. SAME v. HENSLEY. 

[4 Sawy. 590.] i 

Circuit Court, N. D. California. June 11, 
1866. 

Collector op Customs— Bond— Sureties— New 
Appointment — Prior Acts. 

1. A bond given by a collector of customs for 
the faithful discharge of the duties of his office, 
under the act of congress of March 2, 1799 (1 
Stat. 705), if given after he assumes office, binds 
the sureties for the acts of the collector prior to 
its date. 

2. The act or congress of August 6, 1846 (9 
Stat. 60), relating to the official bond of a col- 
lector of customs as a depository of the public- 
moneys and fiscal asrent of the United States, 
contemplates security against future responsibil- 
ity and not for past transactions. 

3. Where a statutory bond goes beyond the re- 
quirements of the statute, it is for the excess 
without obligatory force. 

4. Where a collector of customs, appointed by~ 
the president during a recess of the senate, gave 
a bond for the faithful discharge of his duties 
as collector and also as a depositary of public 
moneys and fiscal agent of the United States, 
and afterward he was newly appointed to the 
same office by and with the advice and consent 

* [Reported by L. S B. Sawyer, Esq., and 
here reprinted by permission.] 
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-of the senate, held, that the sureties on the bond 
were not liable for acts of their principal, done 
after he accepted his new appointment. 

, These three actions were brought by the 
United States against the sureties on the offi- 
cial bond of Beverly C. Sanders, executed by 
him as collector of customs in the port of 
San Francisco, Sanders was appointed such 
collector by the president, on the 13th of No- 
vember, 1852. The appointment was made 
to fill a vacancy occurring during a recess of 
the senate. On the 16th of January, 1853, 
during the ensuing session of the senate, San- 
ders was appointed by the president, by and 
with the advice and consent of the senate, 
collector for four years from that date, and 
,he accepted the appointment. On the 6th of 
December following his first appointment, he 
executed with Argenti and the defendants 
[Alfred J.] Ellis, [John] Parrott and [Samuel 
. X] Hensley, as sureties, the bond upon which 
these actions are brought— each of the sure- 
ties limiting his individual responsibility to 
the sum of §50,000. The pleadings were iden- 
tical in each case. The questions for deter- 
mination arose upon demurrer to the answers 
to the first and second counts of the amended 
■complaint 

The first count averred that Sanders was 
collector from November 13, 1852, to January 
16, 1S53, inclusive, and assigned as breach of 
the bond the unlawful detention by him, and 
the conversion to his own use of public mon- 
eys received by him in his official capacity 
during this period. The second count dif- 
fered from the first in averring that Sanders 
was collector of the customs from the 13th of 
November, 1S52, to the 3d of March, 1853, 
inclusive; and in assigning as breaches of the 
bond the detention and conversion of public 
moneys received during that period. There 
were several special answers to both of these 
counts, upon which two questions were pre- 
sented for determination: First, whether the 
bond in suit bound the sureties for the acts 
of the collector prior to its date; and second, 
whether it bound them for his acts after his 
.acceptance of his new appointment, January 
16, 1853. 

J. P. Hoge, for the United States. 
J. B. Crockett and Hall McAllister, for de- 
fendant. 

FIELD, Circuit Justice. The bond upon 
which these actions are brought, appears to 
have been given by Sanders as his official 
bond for the faithful discharge of his duties 
.as collector, pursuant to the act of March 2, 
1799, and also as his bond for the perform- 
ance of his duties as depositary of the public 
moneys and fiscal agent under the act of Au- 
gust 6, 1846, and it must be considered in this 
double aspect 

The act of March 2, 1799 (1 Stat. 705), pro- 
vides that every collector shall give a bond 
to the United States within three months af t- 
*er he enters .upon the execution of his office 
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and furnishes the form of the bond. The con : 
dition in the form applies as well to the past 
as the future acts of the collector; its lan- 
guage is: "If he has truly and faithfully ex- 
ecuted and discharged, and shall continue tru- 
ly and faithfully to execute and discharge all 
the duties of the said office according to law, 
then the above obligation to be void and of no 
effect; otherwise it shall abide in full force 
and virtue." 

The act of June 4, 1844 (o Stat. 66D, re- 
quires the bond to be given before the collect- 
or shall be qualified to enter upon the per- 
formance of his duties. Of course, if given 
before the office is assumed, the condition em- 
bracing past acts would be unmeaning and 
useless. But if for any cause such bond 
should not be executed or approved until aft- 
er the assumption of the office, or the sure- 
ties accepted should be found, upon further 
information, to be insufficient, the form pre- 
scribed by the act of 1799 might very well be 
.adopted. We do not perceive any such re- 
pugnancy between that act and the act of 
1844, that the former is necessarily supersed- 
ed by the latter. We are of opinion that in 
some cases the provisions of the former act 
may properly be followed. So far, therefore, 
as the bond is for the faithful discharge of 
the duties of the collector, under the act of 
1799, our judgment is that it binds the sure- 
ties for his acts from the 13th of November, 
1852. 

But as a bond of a depositary of the public 
moneys and fiscal agent of the United States 
under the act of August, 1846, so far as that 
act imposes new and additional duties on the 
collector, not covered by his ordinary official 
bond, the case is different. That act contem- 
plates security against future responsibility, 
not for past transactions. In the absence 
from it of provisions otherwise directing, the 
bond exacted must be held to apply only to 
subsequent acts. So far as it is made retro- 
spective it is void. Where a statutory bond 
goes Deyond the requirements of the statute, 
it is for the excess without obligatory force. 

But in either view, whether as the bond of 
the collector or as the bond of a depositary 
and fiscal agent, it does not bind the sureties 
for the acts of their principal, done after the 
period when he accepted his new appoint- 
ment. The first appointment, during the re- 
cess of the senate, by the president, and the 
subsequent appointment by the president by 
and with the advice and consent of the sen- 
ate, are distinct from each other, as much so 
as if given to different persons. The former 
could under no circumstances extend beyond 
the close of the ensuing session of the senate; 
the latter was for the period of four years 
from its date. The first appointment would 
have extended until and including the 3d of 
March, 1S53, had not in the meantime the 
new appointment been made and accepted. 
The acceptance of the new appointment was 
a surrender and superseding of the first U. 
S. v, Kirkpatrick, 9 Wheat [22 U. S.] 720. 
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The bond was given with reference to the 
first appointment, and its obligation was lim- 
ited to acts done during the continuance of 
that appointment. The office of depositary 
and fiscal agent was attached to the office of 
collector; it depended upon that office, and 
ceased when that ceased. 

We may here observe that it is difiicult to 
perceive how the new appointment could have 
been accepted on the day of the appointee's 
confirmation by the senate, unless he was 
present at the time in Washington. January, 
1853, embraces a period when telegraphic lines 
across the continent did not exist, and instan- 
taneous communication with the capital was 
impossible. We make allusion to this matter 
because it may appear on the trial that there 
was no legal acceptance of the new appoint- 
ment until weeks after the action of the 
senate. 

By the acceptance averred in the answers, 
a legal acceptance must be understood. 
Whether to constitute such acceptance the ex-- 
ecution of new bonds or other equally express- 
ive act on the part of the appointee was es- 
sential, is a matter which, hereafter, may de- 
mand consideration. 

As the special answers do not deny the al- 
leged breach of the conditions of the bond, 
between the 13th of November and the 6th 
of December, 1852, the demurrers must be 
sustained, and the defendants required to 
amend their answers, or file new answers to 
the complaint 



Case :NTo. 15,048. 

UNITED STATES v. ELM. 

[2 Cm. Law Bui. 307; 23 Int. Rev. Rec. 419.] 

District Court, N. D. New York. Dec. 24, 1877. 

Citizenship of Indians— Disintegrated Tribes 
— Right to Vote. 

[Indians horn in the United States, of a tribe 
which has ceased to maintain its tribal int<S£rity, 
and who are subject to taxation under the laws 
of the state in which they reside, are "subject to 
the jurisdiction" of the United States, within the 
meaning of the fourteenth amendment to the 
constitution, and are therefore, under its terms, 
citizens of the United States, and of the state of 
their residence, and possess the right to vote in 
national elections.] 

[Cited in Elk v. Wilkins, 112 U. S. 120, 5 
Sup. CL 48, 55.] 

[This was an indictment against Abraham 
Elm, an Oneida Indian, for illegal voting. 
Heard on motion for a new trial.] 

"WALLACE, District Judge. The defend- 
ant, an Oneida Indian, who was born and 
had always resided within the town of Le- 
nox, Madison county, voted for representa- 
tive in congress at the election of 1876, 
claiming to be a citizen of the United States. 
He was indicted for illegal voting, tried, 
and convicted in this court. Sentence was 
suspended by the court in order that the 
questions presented on the trial, and which 
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were then formally ruled against the de- 
fendant, might be deliberately considered 
and decided upon a motion for a new trial. 
That motion has been made, and the ques- 
tion is now presented whether or not the 
Oneida Indians are citizens of the United" 
States, and, as such, entitled to vote. 

If the defendant was a citizen of the Unit- 
ed States, he was entitled to exercise the 
right of suffrage. The right to vote is con- 
ferred by the state, not by the United States, 
and it has been conferred in New York upon 
"every male citizen of the age of twenty- 
one years who shall have been a citizen for 
ten days and an inhabitant of this state one 
year next preceding an election, and for the 
last four months a resident of the county, 
and for the last twenty days a resident of 
the election district in which he may offer 
his vote." By the fourteenth amendment to 
the constitution it is declared that "all per- 
sons born or naturalized in the United States 
and subject to the jurisdiction thereof are 
citizens of the United States and of the state 
wherein they reside," and by force of this 
language every citizen of the United States 
is a citizen of the state wherein he resides. 
It is not enough to confer citizenship on the 
defendant that he was born in the United 
States. It must also appear that he was 
"subject to the jurisdiction thereof," within 
the meaning of the fourteenth amendment. 
In a general sense every person born in the 
United States is within the jurisdiction 
thereof while he remains in the country. 
Aliens, while residing here, owe a local al- 
legiance, and are equally bound with citi- 
zens to obey all general laws for the main- 
tenance of peace and order which do not re- 
late specially to our own citizens, and they 
are amenable to the ordinary tribunals of the 
country. But there are classes of residents 
who, though they may be born here, are not 
subject to the exercise of those prerogatives- 
of sovereignty which a government has the 
right to enforce over its own citizens, and 
over them alone, and it is to these that the 
language of the amendment applies. With- 
in this sense, those persons who, though 
bom here, are born within the allegiance of 
a foreign sovereign, or of another govern- 
ment, are not subject to the jurisdiction of 
the United States. The children of ambas- 
sadors, though in fact born here, are, in the 
theory of the law, born within the allegi- 
ance of the foreign power the parent repre- 
sents. 

Indians who maintain their tribal relations- 
are the subjects of independent govern- 
ments, and, as such, not in the jurisdiction 
of the United States, within the meaning, of 
the amendment, because the Indian nations- 
have always been regarded as distinct politi- 
cal communities, between which and our 
government certain international relations 
were to be maintained. These relations are 
established by treaties to the same 'extent 
as with foreign powers. They are treated as- 
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sovereign communities, possessing and ex- 
ercising the right of free deliberation and 
action, but, in consideration of protection, 
owing a qualified subjection to the United 
States. 

If defendant's tribe continued to maintain 
its tribal integrity, and he continued to rec- 
ognize his tribal relations, his status as a 
citizen would not be affected by the four- 
teenth amendment; but such is not his case. 
His tribe has ceased to maintain its tribal 
integrity, and he has abandoned his tribal 
relations, as will hereafter appear; and be- 
cause of these facts, and because Indians in 
this state are subject to taxation, he is a citi- 
zen, within the meaning of the fourteenth 
amendment. This ' conclusion is sanctioned 
not only by the language of the fourteenth 
amendment, but is fortified by other legisla- 
tion by congress concerning citizenship. 

By Act Cong. 1866, c. 31 [14 Stat. 27], com- 
monly known as the "Civil Rights Bill," all 
persons born in the United States and not 
subject to any foreign power, excluding In- 
dians not taxed, are declared to be citizens 
of the United States. Native Indians in this 
state are taxed. By an act of the legisla- 
ture passed in 1843, native Indians are au- 
thorized to purchase, take, hold, and convey 
real estate, and, when they become free- 
holders to the value of $100, "are subject to 
taxation and to the civil jurisdiction of 
courts of law and equity in the same manner 
and to the same extent as citizens." When 
by the civil rights bill Indians not taxed 
were excluded from the classes upon which 
citizenship was conferred, upon well-settled 
rules of construction those who were taxed 
were by implication included in the grant 
In other words, those Indians who were tax- 
ed were not excepted from the class who 
were declared to be citizens. 

Previous to the adoption of the fourteenth 
amendment, it had been held by high au- 
thority that congress might naturalize In- 
dians by special act (T Op. Attys. Gen. 746); 
and, of course, if this could be done by spe- 
cial act, it could by a general law, and the 
act in question would confer citizenship on 
the defendant No doubt can be entertained 
of the power of congress to declare what 
persons shall be recognized as citizens of the 
United States, and when, by the fourteenth 
amendment, such citizens were declared to 
be citizens of the several states in which 
they should reside, the whole subject of citi- 
zenship was transferred to the jurisdiction 
of congress, and the rights of the defendant 
could safely rest upon the act in question. 
It is not necessary, however, to decide that 
the Indians in this state became citizens by 
force of the civil rights bill. I prefer to re- 
gard that act as a contemporaneous con- 
struction of the meaning of the fourteenth 
amendment The civil rights bill was passed 
by the same congress which adopted the 
resolution to submit the fourteenth amend- 
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ment to the legislatures of the several states. 
Both the amendment and the civil rights 
bill dealt with the question of citizenship, 
and in the declaration defining the class of 
persons to whom it was extended language 
almost identical was used in each. While, 
primarily, these measures, originated for the 
protection of natives of African descent, who, 
by the decision in the ease of Scott v. Sand- 
ford, 19 How. [60 U. S.] 393, were held not 
to be citizens of the United States, within 
the meaning of the constitution, it, is not to- 
be doubted that they were intended to con- 
fer the rights of citizenship upon such oth- 
ers as, owing to the peculiar condition of 
our national development, were not citizens 
in legal contemplation, though by birth and 
by allegiance they were or might become en- 
titled to recognition as such. 

The phraseology employed is sufficiently 
broad to include Indians who have abandon- 
ed their tribes and become so far integrated 
with the general body of citizens that the 
states in which they reside have subjected 
them to the duties of citizens and enforced 
over them the prerogatives of sovereignty. 
Prior to the adoption of the fourteenth 
amendment, many of the Indian tribes had 
become disintegrated, and the members had 
abandoned their tribal relations, and were 
distributed among and assimilated with the 
general body of citizens of the state in which 
they lived, conforming to the same usages, 
and their rights of person and property reg- 
ulated by the same laws, which controlled 
the rest of the inhabitants of the state. 
They were natives by birth, and were not 
aliens in allegiance. Their status had been 
defined, sometimes, as that of alien resi- 
dents; sometimes, as that of domestic sub- 
jects. In the case of Scott; v. Sandford, 19" 
How. [60 U. S.] 404, Chief Justice Taney 
said: "If an individual Indian should leave- 
his tribe, and take up his abode among the 
white population, he would be entitled to all 
the rights and privileges which would be- 
long to an emigrant from any other foreign- 
people." Accepting this as a correct state- 
ment of the law, it would follow that such 
an Indian was not, and in the absence of 
special legislation could not become, a citi- 
zen. He could not be naturalized, because* 
the naturalization laws only apply to per- 
sons born out of the United States. The re- 
marks of Chief Justice Taney were appli- 
cable to that class of Indians who had left 
their tribes, and thus abandoned their tribal 
relations; but instances were extant in the 
history of the Indians tribes, where the trib- 
al organization had become defunct, and 
where the individual Indians had so far been 
recognized as citizens of the state that they 
had been authorized to acquire and hold real 
estate, and subjected to taxation and to the 
civil jurisdiction of the courts. It had never 
been authoritatively decided whether or not 
such Indians were citizens. 
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In 1822 the supreme court of this state de- 
cided, in Jackson v. Goodell, 20 Johns. 187, 
that the Indians resident in this state were 
citizens, but that decision was reversed by 
the court of errors. Since that decision, 
however, great changes have taken place in 
the social and political relations between the 
Indians and the body of citizens at large, as 
is well illustrated by the history of the Onei- 
das. By treaties between the United States 
and the Six Nations, the Menomonies, and 
Wmnebagoes in 1831 and 1838 the Six Na- 
tions acquired extensive cessions of lands in 
Wisconsin near Green Bay; and about that 
time the main body of the Oneidas removed 
to these lands. Since then, the tribal gov- 
ernment has ceased as to those who remain- 
ed in this state. It is true those remaining 
bere have continued to designate one of their 
number as chief, but his sole authority con- 
sists in representing them in the receipt of 
an annuity which he distributes among the 
survivors. The 20 families which constitute 
the remnant of the Oneidas reside in the 
vicinity of their original reservation. They 
do not constitute a community by them- 
selves, but their dwellings are interspersed 
with the habitations of the whites. In re- 
ligion, in customs, in language, in everything 
but the color of their skins, they are identi- 
fied with the rest of the population. In 1843, 
by an act of the legislature of this state, they 
were authorized to hold their lands in sever- 
alty, according to a partition which had 
theretofore been made. Reference has al- 
ready been made to the general law of this 
state, passed in 1843, subjecting them to tax- 
ation and to the jurisdiction of the courts in 
the same manner and to the same extent as 
other citizens. In view of the changes which 
have intervened^ in the social and political 
relations of the ^Indians of this state since 
the decision of Jackson v. Goodell, there is 
-certainly fair reasons to assume that, irre- 
spective of the fourteenth amendment, they 
would now be held to be citizens of the state. 
However that might be, those who, like the 
defendant, have no tribe, and are taxed, are, - 
-within the language of the fourteenth amend- 
ment, subject to the jurisdiction of the Unit- 
ed States, as that language should be inter- 
preted in the light of the civil rights bill. 
They are natives, they owe no allegiance 
other than to the government of the United 
States, and they have been placed by the 
-state upon an equality with its citizens re- 
specting important rights denied to aliens. 
As the state and the United States can 
impose upon them all the duties and obliga- 
tions of subjects, they are entitled to the 
-corresponding rights which spring from re- 
lation. These are the rights which a gov- 
ernment owes to its citizens. 

For these reasons, my conclusion is the 
defendant was entitled to vote, and was im- 
properly convicted. The motion for a new 
trial is granted. 
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Prize-^Besidence in Es'Exrr Country— Enemy 

Fi,ag — Neutral Ownership — Further Proof 

— Examination in Preparatorio. 

1. A person residing in the enemy country 
long enough to acquire a domicil there, is sub- 
jected to all the disabilities of an enemy, so far 
as it relates to his property. 

2. A vessel sailing under the flag of the enemy, 
is considered as eremy property, and is liable to 
confiscation jure belli. 

3. Upon the breaking out of war between the 
United States anu the republic of Mexico, the 
province or department of Yucatan, belonging to 
Mexico, having assumed a flag of her own, and 
having manifested a determination to remain 
neutral, a special order was issued by the presi- 
dent of the United States, exempting her citi- 
zens from the operation of the laws of war. 
Under sucb circumstances no citizen or resident 
of Yucatan, could with impunity violate her neu- 
trality by assuming, for the purposes of trade, 
the flag of the enemv. 

4. It is a princiole of the law of prize, as rec- 
ognized by the supreme court of the United 
States (The Nereide, 9 Cranch [13 U. S.] 388), 
that the two maxims of "free ships, free goods," 
and "enemy ships, enemy goods," are not neces- 
sarily connected. The primitive law, independ- 
ently of international compact, rests on the sim- 
ple principle, that war gives a right to capture 
the goods of an enemy, but gives no right to cap- 
ture the goods of a friend. The neutral flag con- 
stitutes no protection to an enemy's property, and 
the belligerent flag communicates no hostile char- 
acter to neutral property. 

5. From the foregoing principle, it follows, 
that a distinction may be drawn between the 
vessel sailing under the flag of the enemy and 
her cargo belonging to a neutral; but if it ap- 
pear that the neutral has by his residence in the 
enemy country, acquired a domicil there, his 
property will be considered as enemy property. 

6. The court will refuse an application for fur- 
ther proof, where the claim and test affidavit of 
the claimant are utterly at variance with his an- 
swers to the standing interrogatories. 

7. The greatest solemnity is attached to ex- 
aminations in preparatorio. The standing inter- 
rogatories are of a searching character, and well 
calculated to elicit truth and detect fraud; and 
the reasons must be cogent indeed, that would 
induce the court to deviate from the established 
practice, and permit a claimant by further proof, 
to contradict his own declarations, made under 
the solemnity of an oath, touching a fact so im- 
portant as domicil or national character. 

In admiralty. 

Mr. Durant, U. S. Dist. Atty. 
Clarke & Stewart, for captors. 
Mr. Soule, for claimant. 

McCALEB, District Judge. The vessel 
containing the property which is now the 
subject of contest, was captured by the 
United States steamship Mississippi, under 
the command of Commodore Perry, on the 
21st of October last, about thirty-five miles 
from the bar of the Tobasco river. She was 
taken as enemy property and as such con- 
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demned by a judgment of this court, as prize 
of war to the captors. A claim has been 
entered for the cargo by one Antonio Gual, 
who declares himself the owner of every- 
thing found on board, except a few articles 
of little value which were the property of 
the master. I will briefly advert to the evi- 
dence upon which the condemnation of the 
vessel was pronounced, and then proceed 
to inquire how far I am permitted to draw 
a distinction in favor of the cargo. 

The deposition of the master in answer to 
the standing interrogatories, shows that the 
schooner "sailed under Mexican colors and 
had none other on board. He was appoint- 
ed to the command of the vessel by John 
Graham, at Gampeachy, on the 2d of Octo- 
ber last; Graham was owner of the vessel 
when she was seized; the deponent knows 
this because Graham told him so; the said 
owner is an Englishman, and is a brother- 
in-law of Mr. McGregor, the American con- 
sul at Campeachy; he resides with his fam- 
ily in Campeachy, but deponent does not 
know how long he has resided there; nor 
does he know how long said owner has 
been in possession of the vessel, nor from 
whom he purchased her. He thinks the 
said owner came from England to Cam- 
peachy, and that he is an English subject." 
In answer to the thirty-second interrogatory, 
the deponent declares that "as to the prop- 
erty of the Telegrafo," she stands in the 
name of Alexandra Perez, who is a Mexican 
citizen, but really belongs to John Graham, 
who being an Englishman, cannot hold her 
in his own name. The deposition of An- 
tonio Gual, the claimant of the cargo, shows 
that a commercial house in Campeachy, 
composed of John Graham and Jose Calome, 
is the owner of the Telegrafo, though she 
stands in the name of some other person 
whose name deponent cannot recollect. He 
knows that the persons here named were 
the owners, by documents which he has 
seen. The said owners were born, the for- 
mer in England, and the latter in Cam- 
peachy. They now reside in Campeachy. 
Deponent never knew of them in any other 
place; they have been in possession of the 
vessel a long time; they purchased her from 
one Ramirez; the only sale he knows of, is 
that from Hamirez to Graham & Calome. 
He does not know what was the considera- 
tion of the sale, nor whether the same was 
paid, nor any security given. He thinks 
that said bill of sale transferred the ves- 
sel to an individual whose name is unknown 
to the deponent, but that Graham & Calome 
are, and were the true owners. He believes 
that the vessel, if restored, will belong to 
Graham & Calome, and none others. The 
certificate of John P. McGregor, styling him- 
self United States consul at Campeachy, 
shows that "the Mexican schooner Telegra- 
fo is owned by Don Alexandra Perez, a cit- 
izen of Campeachy/* The papers of the 
schooner show her to be a vessel of the 
25FED.CAS. — 64 



department of Yucatan, in the republic of 
Mexico. 

I have not considered it necessary to deter- 
mine whether the ownership of the vessel 
be in Graham & Calome, or in Perez, the 
Mexican citizen; for whether it be in the 
one or the other, the evidence shows enough 
to authorize a condemnation. If this question 
were important, I should undoubtedly feel 
myself bound by the register or bill of sale 
which fixes the ownership in Perez. But 
the residence of Graham & Calome, the lat- 
ter being a citizen of Campeachy, places 
them in the situation of enemies. Whatever 
exemption from the laws of war might be 
pleaded in favor of Yucatan vessels, it is 
clear that the conduct of the owners has not 
been such as to authorize the court to draw 
any distinction between them and other cit- 
izens of Mexico residing in any other part 
of the republic. *It has been proved before 
this court, that Yucatan had a flag of her 
own Had this vessel been found sailing 
under it at the time of her capture, there 
would be some ground for supposing that the 
owners were adhering to that state of neu- 
trality, which .the executive department of 
the government was led to believe would be 
observed by Yucatan, and which was, on the 
breaking out of the war, declared in a cir- 
cular of the secretary of the treasury, to be 
the ground of extending to the ports of that 
country, privileges which, by the laws of 
war, were necessarily forbidden to the other 
ports of the republic of Mexico. But the 
concurrent testimony of the master and crew 
shows that she sailed under Mexican colors, 
and had no other colors on board; thus open- 
ly claiming the protection of the flag of the 
enemy, and boldly setting at defiance the 
American squadron now blockading the 
ports of Mexico. The conduct of this vessel 
can be regarded in no other light, than as an 
open and flagrant violation of the very con- 
dition upon which our government extended 
the privileges to which I have alluded, to 
the ports of Yucatan; and may be regarded 
as among the many instances of bad faith 
on the part of citizens of that particular de- 
partment, which prompted the executive de- 
partment of our government to revoke the 
order contained in the circular of the secre- 
tary of the treasury, and to place her in the 
same attitude occupied by Other portions of 
Mexico. The facts of the case thus pre- 
sented, are not such as to authorize me to 
regard the vessel in any other light than as 
enemy property, and therefore liable to con- 
demnation. 

I will now consider the claim which has 
been asserted to the cargo. It is a well set- 
tled principle of the law of prize, as recog- 
nized by the supreme court of the United 
States, in the case of The Nereide, 9 Cranch 
[13 U. S.] 388, that the two maxims of free 
ships, free goods, and enemy ships, enemy 
goods, are not necessarily connected. "The 
primitive law," says Mr. Wheaton (Interna- 
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tional Law, 4S0), "independently of interna- 
tional compact, rests on the simple principle 
that war gives a right to capture the goods 
of an enemy, but gives no right to capture 
the goods of a friend. The neutral flag 
constitutes no protection to an enemy's prop- 
erty, and the belligerent flag communicates 
no hostile character to neutral property." 
Let us then inquire how far the national 
character of the claimant in this case, as 
established by the evidence, will authorize 
the court to consider the cargo as neutral 
property. In answer to the standing inter- 
rogatories, the claimant himself declares, 
that "he was born in Spain. For the last 
seven years he has lived in Campeachy. 
He now lives in Campeachy, and has lived 
there twenty years. He belongs to the Yuca- 
tan government, originally belonged to 
Spain. He is not married. His brother and 
nephews live in Campeachy." It is unnec- 
essary to look beyond his own declaration, 
for evidence to establish his national char- 
acter, or such a domicil in the enemy's 
country, as will authorize the court to invest 
him with a national character* different 
from that which attached to the place of his 
birth. The claimant, by his own showing, 
though born a Spaniard, has, by his long 
residence in the enemy's country, acquired 
a domicil, which, by the laws of war, and 
for all the purposes of this libel, subject him 
to all the disabilities of an enemy. By his 
own showing, he was, at the time of the ship- 
ment of the cargo, fully cognizant of the 
fraudulent design on the part of those whom 
he considered the real owners of the vessel, 
to conceal their ownership by a simulated 
sale to an individual whose name he did not 
recollect, but which is proven by the master 
to be Perez, a Mexican citizen. And wheth- 
er the property of the vessel was really in 
Perez, or in Graham and Calome, he knew 
or was bound to know, that the birth place 
of one of the partners, and the acquired 
domicil of the other, invested both of them 
with the character of enemies, and conse- 
quently was fully aware when he sailed 
with his cargo on the Telegrafo, he was 
sailing in an enemy's vessel. We have, then, 
here presented a case of an enemy shipper, 
embarking with his property on board of 
an enemy vessel. "In general, and unless 
under special circumstances," says Mr. 
Wheaton (International Law, 390), "the char- 
acter of ships depends on the material char- 
acter of the owner as ascertained by his 
domicil; but if a vessel is navigating under 
the flag and pass of a foreign country, she 
is to be considered as bearing the national 
character of the country under whose flag 
she sails; she makes a part of its naviga- 
tion, and is in every respect liable to be con- 
sidered as a vessel of the country; for ships 
have a peculiar character impressed upon 
them by the special nature of their docu- 
ments, and are always held to the character 
with which they are so invested, to the ex- 



clusion of any claims of interest which per- 
sons resident in neutral countries, may ac- 
tually have in them. But where the cargo 
is laden on board in time of peace, and doc- 
umented as foreign property in the same 
manner with the ship, with the view of 
avoiding alien duties, the sailing under the 
foreign flag and pass, is not held conclusive 
as to the cargo. A distinction is made be- 
tween the ship, which is held bound by the 
character imposed upon it by the authority 
of the government, from which all the doc- 
uments issue, and the goods, whose charac- 
ter has no such dependence upon the author- 
ity of the state. In time of war, a more 
strict principle may be necessary ; but 
where the transaction takes place in peace, 
and without any expectation of war, the 
cargo is not to be involved in the condemna- 
tion of the vessel, which, under these cir- 
cumstances, is considered as incorporated in- 
to the navigation of that country whose flag 
and pass she bears." 

It is unnecessary to apply the principle 
sustained by this high authority, with the 
same strictness therein required, to justify a 
condemnation of this cargo. It is clearly 
shown to be the property of the enemy ship- 
ped in time of war on board of an enemy 
vessel, sailing under the enemy flag. I shall 
not stop to inquire whether there may not 
hereafter be a reason for the equitable inter- 
position of the executive to be drawn from 
the fact, that at the date of the capture, the 
order contained in the circular from the treas- 
ury department, exempting the ports of Yuca- 
tan from the laws of war, remained unre- 
voked. For under the circumstances of this 
case, I consider it immaterial whether the 
order of the executive thus issued through the 
secretary of the treasury, was revoked or not, 
at the date of the capture; since, by the very 
terms of that order it is clear, that the strict 
neutrality on the part of Yucatan, which was 
the condition upon which it was granted, was 
disregarded alike by the owners of the vessel 
and the owner of the cargo. They have placed 
their property under the protection of the flag 
of the enemy, and sailed for an enemy port. 
The vessel and «^argo are, in my judgment, so 
included in this transaction, that it is diffi- 
cult to perceive upon what ground any dis- 
tinction can be drawn. The order of the pres- 
ident cannot be construed into a sanction of 
the double dealing of which the parties in 
this ease have been guilty. That order is 
recognized as the rule by which this court 
will be governed; but as its effect was to 
relax the stringent principles of the laws of 
war, it should be strictly construed and con- 
fined to the object it was intended to accom- 
plish. In adopting so liberal and humane a 
policy towards Yucatan, it certainly was nev- 
er the design of the president, that citizens 
and residents of that country, should be al- 
lowed to abandon the neutral and appropriate 
flag of their particular department, and as- 
sume that of the enemy; nor could it have 
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been his design to restrain the prize courts of 
this country, from inquiring how far the acts 
of those citizens and residents conformed to 
that state of neutrality and friendship to- 
wards the United States, in which the cir- 
cular of the secretary of the treasury, ex- 
presses the hope they will remain. The ques- 
tions which naturally and necessarily arise, 
are neutrality or no neutrality, hostility or no 
hostility* and the court cannot determine 
such questions without a free and unrestrict- 
ed inquiry into the facts developed by the 
evidence. In the peculiar position occupied 
by Yucatan, it was the duty of her citizens, 
and those residing within her jurisdiction, to 
observe extraordinary caution in their com- 
mercial intercourse with other nations; and 
yet we see them, as in the case before us, 
openly assuming the garb of enemies, for the 
purpose of gaining access to the ports of the 
enemy. The conduct of the owners of this 
vessel and her cargo, presents to the view of 
the court a discordia rerum totally irrecon- 
cilable with a friendly or neutral attitude. 
They cannot be permitted at one and the 
same time, to plead before the prize tribunals 
of this country, an exemption from the gen- 
eral operation of the laws of war, under an 
order from the executive of our government, 
and before the tribunals of Mexico, an ex- 
emption from the operation of the same laws, 
by showing that they sailed under the Mex- 
ican flag. The very motive which prompted 
them to assume that flag, was doubtless to 
avoid the difficulty and inconvenience which 
might result from the maintenance of a sep- 
arate and independent national character. 

But the proctors for this claimant have 
strenuously contended that he is not a resi- 
dent of the enemy's country, and has never 
acquired a domicil there; 1 but that, on the 
contrary, he is a subject of the queen of 
Spain, and a resident of Havana, In support 
of this position they adduce his own test affi- 
davit, and his affidavit subsequently made, al- 
leging that he was misunderstood by the 
prize commissioner when he gave his answers 
to the standing interrogatories. It is difficult 
to believe that such a total misapprehension 
could have existed on the part of both the 
prize commissioner and the sworn interpreter 
of the court, when it appears by the certifi- 
cate of the former, "that the witness having 
declared that he could not speak the English 
language, and that the Spanish was his ver- 
nacular, the oath was administered, questions 
propounded, and answers received, and after- 
wards read over to him in the latter language, 
through Edward Lanne, a sworn interpreter." 
To the plain and simple questions, "Where 
were you born? where have you resided for 
the last seven years? where do you now live 
and how long have you lived there?" he has 
answered, "that he was born in Spain, for the 
last seven years has lived in Campeachy, and 
has lived there twenty years; he belongs to 
the Yucatan government— originally belonged 
to Spain." In his test affidavit and claim he 



alleges that he is a subject of the queen of 
Spain, a native of Catalonia, in Spain, and a 
resident of the city of Havana, in the island 
of Cuba, one of the colonies of Spain. In his 
claim he further alleges, that for the last 
seven years he has been a resident of Havana, 
and that only occasionally, and in the fair and 
honest prosecution of his commercial dealings 
and transactions, has he visited the ports of 
Yucatan, of Mexico and of the United States; 
in neither of which ports he ever fixed his 
residence, but preserved his residence in Ha- 
vana, as aforesaid, from which he started on 
his commercial undertakings. Upon being in- 
formed by his proctors of the conflict between 
his answers to the standing interrogatories 
and the facts relating to his residence, as 
stated in his test affidavit and claim, he pre- 
sented another affidavit, declaring, not that he- 
misunderstood the questions propounded to 
him in the Spanish language by the interpre- 
ter, but that the interpreter must have mis- 
understood his answers. With every disposi- 
tion to extend indulgence to a party whenever 
there is a fair ground for supposing that any 
misunderstanding or mistake may have aris- 
en, I cannot reconcile such an indulgence with 
a faithful discharge of my duty in the pres- 
ent instance. It is extremely improbable that 
any such misunderstanding on the part of the 
claimant existed. There is no similarity in 
the sound of the names of Campeachy and 
Havana which will justify the belief that the 
interpreter could have mistaken the latter for 
the former. This fact, alone, would be suffi- 
cient to induce the court to reject the subse- 
quent affidavits, without looking to other 
parts of his answers to the standing interroga- 
tories, which state facts so totally at variance 
with those which it is now alleged were in- 
tended to be stated. And yet the learned 
proctors have, notwithstanding these glaring 
inconsistencies in the oaths of their client, 
urged upon the court the propriety of granting 
an order- for further proof, to enable him to 
establish a residence in Havana. Whatever 
may be the strength of the conviction of the 
honesty of this claimant, which has animated: 
the efforts of his proctors (whose sincerity I 
cannot for a moment question), I do not feel 
myself at liberty to take the same benevolent 
and charitable views of the motives by which, 
he is actuated In the language of Mr. Jus- 
tice Johnson, in the case of The Rapid, 8- 
Cranch [12 U. S.] 164: "It is the unenvied 
province of the court to be directed by the 
head and not the heart. In deciding upon, 
principles that must define the rights and du- 
ties of the citizen, and direct the future deci- 
sions of justice, no latitude is left for the ex- 
ercise of feeling." Temptations to fraud in 
cases of this nature are many and strong, 
but it is the duty of a court of prize to exact 
the utmost fairness on the part of both cap- 
tors and claimants, and to frown upon every 
attempt at deception. 

The fact that the claim is in opposition to 
the examination in preparatorio, would alone 
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be a sufficient ground for the rejection of the 
claim. "The claim, too, of Mr. Tappan," says 
Mr. Justice Story, in the case of The Diana 
[Case Xo. 3,876], "was in total opposition to 
all the papers and preparatory examination. 
Now, I take the general rule to be, that no 
claim shall he admitted in opposition to the 
depositions and the ship's papers. It is not 
an inflexible rule, for it admits of exceptions; 
but, on examination, it will be found that 
those exceptions stand upon very particular 
grounds, in cases occurring in time of peace, 
or at the very commencement of war, and 
granted as a special indulgence. But in 
times of known war, to admit claims in oppo- 
sition to all the preparatory evidence and 
papers, to enable parties to assume the 
enemy's garb for one purpose and throw it off 
for another, would be holding out an invita- 
tion to frauds, and subject the court to en4- 
less impositions. The rule can never be re- 
laxed to such an extent without prostrating 
the whole law of prize." "On the whole, I 
am entirely satisfied that the claim of Mr. 
Tappan, standing, as it does, in direct oppo- 
sition to all the papers and preparatory ex- 
aminations, ought, even if he had been a 
neutral, to have been rejected in limine." 

The greatest solemnity is generally attach- 
ed to the examination in preparatorio. The 
standing interrogatories are searching in 
their character, and well calculated to elicit 
truth and detect fraud, and the reasons must 
be far more cogent than those here advanced, 
to induce me, in the present instance, to de- 
viate from the beaten track and allow the 
claimant, by further proof, to contradict his 
own declarations made under the solemnity 
of an oath, touching a fact so important as 
domicil or national character. I shall, there- 
fore, refuse the application for further proof, 
reject the claim of Antonio Gual, and con- 
demn the cargo of the Telegrafo as prize of 
war to the captors. The register is hereby 
ordered to enter a formal decree of condemna- 
tion. 

Case Ho. 15,050. 

UNITED STATES v. EMERSON. 

[4 Cranch, C. C. 188.] i 

Circuit Court, District of Columbia. Dec. Term, 
1831. 

Contempt— Objectionable Language— Assault — 
In Presence of Court. 

It is a contempf of court, punishable under the 
act of congress of the 2d of March, 1S31 [4 Stat. 
487], "declaratory of the law concerning con- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



tempts of court," to call another a liar openly in 
the presence of the court while in session, and in 
the hearing of the officers of the court; and an 
assault and battery committed in the hall of en- 
trance into the court room, separated from it 
only by a door without panels, and covered with 
cloth, was either "in the presence of the court, 
or so near thereto as to obstruct the administra- 
tion of justice." 

[Cited in U. S. v. Anon., 21 Fed. 770.] 
[Cited in Holman v. State, 5 N. E. 558.] 

The defendant [Hiram S. Emerson] was 
brought before the court by the marshal for 
contempt. He had been standing near the 
stove, in the court room, in conversation with 
a man named Childs, concerning a suit which 
some negroes had brought for their freedom 
against Emerson, when the latter said to 
him, in the hearing of the crier and bailiffs, 
"You are a liar," to which Childs replied, 
"You are a damned liar." The crier com- 
manded silence. Emerson shook his finger 
in Childs' face, and said, "This place is your 
protection"; to which Childs said, "This is 
not a place for altercation. I am willing to 
see you anywhere." They then went into 
the central hall of entrance, separated from 
the court room only by a door without pan- 
els, but covered with cloth, so as to afford 
but a slight obstruction, to the sound. In the 
hall the conversation was repeated, and Em- 
erson struck Childs several times with a 
whip. Some of the officers of the court being 
present brought the parties immediately be- 
fore the court, who, upon hearing the testi- 
mony, ordered both parties to give security 
to appear in court the next clay to answer 
interrogatories touching the supposed con- 
tempt. On this day the parties appeared, 
and answered the interrogatories which had 
been filed by the attorney of the United 
States; and, the facts appearing thereby to 
be substantially as before stated, 

THE COURT (nem. con.) was of opinion 
that the language used by each to the other, 
in the presence of the court, was a con- 
tempt, and that the attack made by Emerson 
upon Childs, in the hall of entrance, while 
the court was sitting, was either "in the 
presence of the court, or so near thereto as 
to obstruct the administration of justice," 
within the meaning of the act of congress of 
the 2d of March, 1831 [4 Stat. 487], "declara- 
tory of the law concerning contempts of 
court." 

THE COURT therefore imposed a fine of 
five dollars upon each of the parties. 

The grand jury having afterward found an 
indictment against Emerson for the assault 
and battery, and he having submitted to the 
court, was fined five dollars upon that indict- 
ment 
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Case "No. 15,051. 

UNITED STATES v. EMERSON, 

[6 McLean, 406.] i 

Circuit Court, D. Indiana. May Term, 1855. 

Embezzlement fkom 3Iail— Evidence— Witnesses 
— Character. 

1. On a charge for stealing letters out of the 
mail by a post master or other person, it is im- * 
portant to have as witnesses the post masters 
through whose offices the letters passed or were 
distributed. 

2. When such witnesses are not called, al- 
though there may be proof of the mailing of the 
letters, and that they were never received, it is 
not sufficient for the conviction of any post mas- 
ter on the route. 

3. If a 'Witness swear positively as to the com- 
mission of the offence under improbable circum- 
stances, whose character is bad, it will have 
little weight with the jury. 

4. And this is especially so where the accused 
shows a good character. Under doubtful cir- 
cumstances of guilt, good character will lead to 
an acquittal of the defendant. 

[This was an indictment against John M. 
Emerson.] 

The District Attorney, for the United 
States. 

Morrison & Walpole, for defendant 

o 

OPINION OF THE COURT. This is an 
indictment which charges the defendant with 
embezzling various letters, which contained 
articles of value, while acting as post master 
at Hamilton, in Steuben county, Indiana. 
E. B. Mott, a witness, states, that on or about 
the 1st of January, 1S53, he mailed a letter 
at the office of defendant, directed to James 
Akright, New London, Huron County, O., 
which contained two certificates of deposit, 
dated the 3d of December, 1852, given by the 
Tompkins County Bank, New York, in favor 
of James A. Gibbons, assigned to Akright. 
The package w T as directed to the distribut- 
ing office at Toledo. S. W. Spratt stated 
that three letters or packets were mailed 
about the same time, one of which contain- 
ed two certificates of deposit, each for fifty 
dollars; the other two packets contained a 
deed and other papers, all -of which by their 
direction were to pass through the Toledo 
post office. The first letter was inailed the 
same evening, &c. Mr. Brown, the post office 
agent, in a short time after the loss of the 
letters was suspected, examined the distribut- 
ing post office at Toledo, and found that no 
such letters as described had passed through 
that office, at ^r near the time that they 
should have been distributed at that office. 
Dugan, a witness, was called by the prose- 
cution, who swore that on the 1st of Jan- 
uary, 1S53, he called at the post office in 
Hamilton, about ten o'clock at night, knock- 
ed at the door, and no one answering, he 
went across the street on some business. In 

i [Reported by Hon John McLean, Circuit 
Justice.] 
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a short time he returned, and seeing a light 
in the window of the post office, he crossed 
over the fence and approached the window, 
where he saw the post master sitting near 
the window engaged in opening letters; and 
he saw him take money and other articles 
out of the letters thus opened, which he put 
in his pockets, and one or two of the letters, 
after the contents had been taken out, he 
laid upon the window, so that the witness 
could see the directions on the letters, and 
he says the directions were to the same per- 
sons as sworn to have been mailed on the 
1st of January. One he specially observed 
was directed to James Akright. He observed 
that one of the letters opened contained 
a deed, or what appeared to be a deed, or a 
patent for land. After the defendant had 
completed his work, he stepped into an ad- 
joining room, opened the door of a stove and 
threw the letters into it Dugan, by a large 
number of respectable witnesses, was proved 
to have a bad character, and every one stat- 
ed that he was not worthy of credit under 
oath. The defendant's character, was prov- 
ed to be good. He was a physician of re- 
spectable standing in society, and he was 
evidently a man of intelligence. It was also 
proved that Dugan was once arrested for per- 
jury, at the instance of the defendant, on 
which account he was hostile to the defend- 
ant, although that difficulty had been settled 
between them. • , 

The court charged the jury that the evi- 
dence, without the statements of Dugan, did 
not authorize a conviction. That the letters 
were mailed at the office of the defendant at 
the time stated, there could be no reasonable 
doubt. The witnesses were highly respecta- 
ble, and nothing has been stated to their dis- 
credit. But from the office of the defend- 
ant to the distributing office at Toledo, a dis- 
tance of more than fifty miles, there are sev- 
eral post offices where the mail was opened, 
but none of the post masters have been call- 
ed as witnesses. The examination of the 
Toledo office where the mail is distributed, 
is satisfactory to show that no such mail as. 
should have been forwarded from the Hamil- 
ton office was distributed at Toledo. But if 
the letters were abstracted at Toledo, where 
they passed through the hands of the post 
master or his clerks, and if they were carried 
in the mail to that point, the latter have not 
been called as witnesses. Nor is there any 
evidence to show that the letters deposited in 
the Hamilton office have not been received. 
These defects in the evidence are fatal to 
the success of the prosecution, unless the 
jury shall believe the evidence of Dugan. 
The credibility of witnesses must be consid- 
ered and judged of by the jury. 

In the first place, this witness is discredit- 
ed by his neighbors. Many of them have 
been examined, and they agree in saying 
Dugan's character is bad, and that they 
would not believe him under oath. There is 
no better test of the character of a witness 
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than the opinion of his neighbors. Every 
man has a character where he is best known, 
— where his daily walk and conversation are 
observed and spoken of. Local prejudices 
or excitements may sometimes do injustice 
to an individual. But this is generally tem- 
porary. So that upon the whole, there is no 
criterion so safe, in determining as to the 
truth of a witness, as the opinion of his neigh- 
bors. The relation of the witness in regard 
to the acts of the defendant, which he ob- 
served through 9 window at a late hour of 
the night, cannot be said to have been im- 
possible; but they were very extraordinary. 
They were of a character to create strong 
doubts of their truth, unless they proceeded 
from a credible person. It appears that the 
witness and the defendant had been at en- 
mity. This no+ unfrequently affords a mo- 
tive for revenge, where injuries supposed or 
real had been inflicted on the witness. Of 
these matters, gentlemen, you are to judge 
and determine. The defendant has proved 
a good character. He is a professional man, 
and stood well with his neighbors. He has 
left the neighborhood, but he seems to have 
left few enemies behind him. Indeed, from 
the evidence, no witness speaks to his prej- 
udice, except the witness, Dugan. Character, 
gentlemen, under all circumstances, is the 
best earthly inheritance. It is a shield to the 
innocent when unjustly accused. And in this 
case you w^ll give weight to "it, in connection 
with the other facts of the case. 

Verdict "Not guilty." 



Case :NTo. 15,052. 

UNITED STATES v. EMERY. 

[4 Cranch, C. C. 270.] i 

Circuit Court, District of Columbia. Nov. Term, 
1832. 

Highways— Recording Location. 

The road from Georgetown, D. C, to the Lit- 
tle Falls bridge, is not a public highway, be- 
cause the location thereof was not recorded 
.among the records of the territory of Columbia. 

This was an indictment for obstructing the 
highway between Georgetown, District of Co- 
lumbia, and the Little Falls bridge, b'y blast- 
ing rocks, etc. 

C. Cox, for defendant, contended that, as 
the location of the road had never been "re- 
corded among the records of the territory of 
Columbia," as required by the Maryland act 
of 1795, c. 44, § 2, it was not a public high- 
way, and therefore the" indictment could not 
be sustained. 

And so THE COURT instructed the jury 
(THRUSTON, Circuit Judge, absent). 

See the case of U. S. v. Schwartz [Case No. 
16,237]. 



i [Reported by Hon. William Cranch, Chief 
J udge.J 
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UNITED STATES v. ENRIGHT. 

[Hoff. Land Cas. 239.] i 

District Court, N. D. California. June Term, 
1857. 

Mexican Laxi> Grant— Inchoate Title—Judicial 
Possession. 

An inchoate title, followed by juridical posses- 
sion, presents an equity which the United States 
are bound to respect. 

This claim was confirmed by the board, and 
appealed by the United States. 
P. Delia Torre, U. S. Atty. 
J. B. Crockett for appellee. 

BY THE COURT. The documentary evi- 
dence of title exhibited by the claimant in 
this case is as follows: A petition to the gov- 
ernor dated December 20, 1S44; a marginal 
decree or order for information by the gov- 
ernor, and a favorable report by the secretary, 
Manuel Jimeno. On receiving this report, the 
governor makes the following decree: "Jan- 
uary 6, 1845. Granted as asked for and re- 
ported by the Most Reverend Father Minis- 
ter. Micheltorena." The claimant has also 
produced a record of judicial possession, 
which seems to have been formally given him 
by the constitutional judge of first instance 
of the pueblo of San Jose Guadalupe on the 
18th of February, 1846. 

It is objected that these documents are in- 
sufficient to vest any title, either legal or 
equitable, in the claimant It must be admit- 
ted that the concession in this case is not the 
final documento or title which, by the eighth 
article of the regulations, the governor was 
authorized to issue when the definitive con- 
cession was made. 

In Arguello v. U. S., 18 How. [59 U. S.] 
543, the supreme court, after alluding to the 
"informes" usually required, says: "By the 
fourth section, the governor being thus in- 
formed may 'accede or not' to the petition. 
This was done in two ways: sometimes he 
expressed his consent by merely writing the 
word 'concedo' at the bottom of the expe- 
diente; at other times it was expressed with 
more formality, as' in the present case. * * * 
It is intended merely to show that the gov- 
ernor has *acceded* to the request of the ap- 
plicant, and as an order for a patent or defini- 
tive title in due form to be drawn out for 
execution. It is not itself such a document 
as is- required by the eighth section, which di- 
rects that the definitive grant asked for being 
made, a document signed by the governor 
shall be given to serve as a title to the par- 
ties interested." But this concession, although 
not the final title which issued under the 
eighth article, is nevertheless a grant. The 
words of the grant are positive and plain; 
and though shorter and more informal than 
the usual decree of concession, commencing 

i [Reported by Numa Hubert, Esq., and h^re 
rpprinted by permission.] 
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with the words "vista la peticion," it is in all 
respects as effectual to constitute an inchoate 
or imperfect title. 

It has always been held by this court, that 
according to the provisions of the regulations 
the formal or definitive title contemplated by 
the eighth article could not issue until after 
the concession of the governor had been ap- 
proved by the departmental assembly; and 
that though the practice of issuing that docu- 
ment in advance of such approval, and in 
terms "subject to it," obtained to a considera- 
ble extent, yet such a document, where no ap- 
proval had been obtained, constituted merely 
an inceptive or equitable title. Whether this 
latter view be correct or not, no doubt can 
be entertained that the first decree of conces- 
sion, whether made in the more formal man- 
ner usually observed or, as in the present 
case, by the short declaration that the land 
was "granted as asked for," afforded the ba- 
sis for the departmental assembly, whose ap- 
probation was necessary to perfect or give 
"definitive validity" to the title. When there- 
fore it appears that this inceptive title has 
been delivered to the party shortly after its 
date, and has been regarded by the judicial 
officer as furnishing the requisite authority to 
enable him to put the grantee in possession, it 
should be treated as vesting in the grantee 
the inchoate or equitable title, which when 
followed by occupation and cultivation ought 
to be respected. There is no reason to sup- 
pose that when the governor, after having ob- 
tained the requisite information, had acced- 
ed to the petition, made a decree of conces- 
sion, and ordered the patent to issue, he 
would have declined to sign the title in form. 
So far as his action was concerned he was 
functus officio, except the merely formal act 
of signing the final "documento;" and it may 
well be doubted whether, if this concession 
had been approved by the assembly, he would 
have been at liberty to withhold from the par- 
ty the formal evidence of title which the 
eighth article directs him to issue in such 
cases. It is not explained why the governor 
did not in this case pursue the more usual 
practice of issuing the final title "subject to the 
approval of the assembly." He may, perhaps, 
in strict conformity with the regulations, have 
withheld it until the approval was obtained, 
or he may, according to the loose and inform- 
al practice of the country, have considered 
that for so small a piece of land the grant in- 
dorsed upon the petition was sufficient to se- 
cure the rights of the applicant. The conces- 
sion was at all events delivered to the gran- 
tee; for we find it in his hands very soon 
after its date, and by virtue of it the posses- 
sion was formally delivered to him. 

The next inquiry is, did the grantee fulfill 
the conditions usually annexed to the formal 
title, and in consideration of which it issued? 
On this point there is some conflict of evi- 
dence. After referring to the testimony, the 
board in their opinion say: "From a careful 
examination of all the proofs in the case, we 



think the preponderance of proof is in favor 
of the claimant, and must be regarded as es- 
tablishing the fact of the cultivation of the 
place by Garcia from a period anterior to the 
grant to the time of sale to Enright" (the 
present claimant). We see no reason to dis- 
sent from this conclusion. 

The remaining question relates to the loca- 
tion and extent of the land. The petition de- 
scribes it as "2,000" varas of farming land; a 
note in the margin of the petition by Pacheco 
states that the petition for the farming land 
is for 8,000 varas. Under this description ju- 
ridical possession was given of a piece / of 
land 2,000 varas square. There might, per- 
haps, be some room to doubt whether the 
land described in the petition was 2,000 varas 
square or 2,000 square varas; but the note 
of Pacheco, the construction given to the con- 
cession by the alcalde, as well as the natural 
interpretation of the words when properly 
used, satisfy us that the intention was to 
grant a piece of land 2,000 varas square, or 
bounded by a line 8,000 varas long, taking 
the four sides together, as stated by Pacheco. 

On the whole, we are of opinion that the 
grantee acquired by the concession an in- 
ceptive or inchoate title, which when followed 
by cultivation and juridical possession consti- 
tute an equity the United States are bound to 
respect. The decree of the board must be 
affirmed. 

[The United States objected to the official sur- 
vey of this grant, but the survey was approved 
by the court in Case No. 15,054.] 



UNITED STATES (The ENTERPRISE v.). 
See Case No. 4,499. 



Case No. 15,054. 

UNITED STATES v. ENWRIG-HT. 

[1 Gal. Law J. 254.] 

District Court, N. D. California. Sept. 13, 1862. 

Mexican Land Grants — Identification op 

Boundaries— Error in Deokeb op 

Confirmation. 

[1. In view of the well-known looseness and 
inaccuracy with which business was transacted 
in California under the Mexican government, the 
fact that a decree of concession made by a Mex- 
ican governor referred to a certain tree as a live 
oak, when in fact the only tree reasonably an- 
swering the other calls of the description was a 
white oak, is not sufficient ground for overthrow- 
ing a survey based upon such white oak; espe- 
cially when there is other evidence identifying it 
as the one referred to in the act of possession.] 

[2. In a decree of confirmation an apparent er- 
ror, arising out of the obscurity of the act of 
possession, and'which consists in assuming that 
the line taken as the base of the survey runs 
towards the property of a person mentioned, and 
may interfere therewith, should not be allowed 
to control a clear and definite call for that line, 
as of a given course and direction.] 

[Objections by the United States to the of- 
ficial survey of a certain grant situated in 
Santa Clara county, and now claimed by 
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James Enwrigbt. The decree of the board 
affirming the grant was affirmed in Case No. 
Io,0o3.] 

OPINION OF THE COURT. The official 
survey in this case has been returned into 
court under the provisions of the act of 1860. 
The objections are filed on the part of the 
United States. By the final decree of confir- 
mation, the land is described as follows: "The 
land, of which confirmation is made, is situ- 
ated in the county of Santa Clara, and now 
occupied by said James Enwright; the said 
land being in a square of two thousand varas, 
on each side, and lying adjoining lands known 
as the 'Mission Lands of the Mission of Santa 
Clara/ and having, for the side of said prem- 
ises next to said mission, a line drawn from 
the first live oak before the place known as 
'San Pedro y San Pablo,' and running thence 
to the south-southeast 2,000 varas, unless the 
same shall sooner strike the limits of the land 
known, in 184(3, as, 'Mariano Castro's land,' 
and terminating tne,same at said Castro's lim- 
its, if the said line should strike said limits 
with less than 2,000 varas. The land hereby 
confirmed being the square having the line 
above mentioned for the side of the same on 
the part towards said mission." This descrip- 
tion is founded on the record of judicial pos- 
session produced in the cause, and to which 
the decree of the board refers for greater cer- 
tainty. That record, after stating that a cor- 
del fifty Castillian varas in length was meas- 
ured, proceeds as follows; "The measurement 
was commenced by drawing a line of twenty 
cordels from the first encino (live oak) in front 
of the place known as 'San Pedro y San Pab- 
lo* towards the south-southeast; which tree 
remained as a dividing boundary to form the 
square of the extension of the land; and aft- 
erwards there were measured 8,000 varas, 
drawing the first measured line as far as the 
limits of Mariano Castro's land." The offi- 
cial survey has been made by drawing a line 
in a direction nearly south-southeast from a 
tree, adopted as that referred to in the record 
of possession, to the distance of 2,000 varas, 
and, on this line, as a base, erecting the square 
confirmed to the claimant. 

It is objected, on the part of the United 
States: (1) That on applying the description 
of the grant and the decree to the land and 
natural -objects found upon it, it is so uncer- 
tain and incapable of definite application as to 
make it impracticable to survey any lands 
whatever. (2) That the tree adopted in the 
official survey as the point of beginning is not 
the one intended by the decree. (3) That the 
survey does not locate the land as described 
in the decree. 

It is unnecessary to consider the first point 
separately. The examination of the other ob- 
jections will necessarily involve the question 
whether or not the description in the act of 
possession, and in the decree of the lands 
granted and confirmed to Garcia, is so uncer- 
tain, and incapable of application to any as- 



certainable tract, as to compel us to deprive 
the claimant of any land whatever. 

2. It appears that the tree adopted as the 
initial point of the survey is a "roble," and not 
an "encino," as mentioned in the act of pos- 
session. The difference between the "roble," 
or white oak, and the "encino," or live oak, is, 
undoubtedly, marked and unmistakable. But 
any one acquainted with the looseness and in- 
accuracy with which the former inhabitants 
of this country conducted almost all their busi- 
ness, even official, will have little difficulty in 
supposing that the act of possession might 
have mentioned one tree, when the other was, 
in fact, meant The record was not drawn 
up on the ground, and possibly not until some 
days after the possession was given. The 
clerk or secretary might easily have forgotten 
whether the tree from which the measure- 
ment was made was a white oak or a live oak. 
Nor would, in those days, great accuracy on 
such a point be required, for the measure- 
ment was made in the presence of witnesses, 
and the tree marked as a visible monument. 
There are in the neighborhood several "enci- 
nos," which would satisfy the call of the rec- 
ord. But most of these appear to be in, and 
to form a part of, the grove known as "San 
Pedro and San Pablo," whereas the tree men- 
tioned in the record is described as the first 
tree in front of ("antes") the place called "San 
Pedro y San Pablo." The encino of the sur- 
vey is a lone tree of large size and considera- 
ble antiquity, standing out in the plain at the 
distance of about a mile from the grove re- 
ferred to. But the question is entirely set at 
rest by the testimony of Salvio Pacheco, if his 
evidence can be relied on. "He positively iden- 
tifies the "roble" at which the survey begins 
as the tree mentioned in the record. It is tes- 
tified by Mr. Beale, United States surveyor 
general, that Pacheco accompanied him, when 
viewing the land, to point out the boundaries. 
That, when at some distance, Pacheco point- 
ed to the oak in question, stating his belief 
that i£ was the tree at which the measurement 
was begun, and that, if so, there was a small 
arroyo or sanjou at its foot, and that its trunk 
had marks upon it. On arriving at the tree, 
it was found to be on the banks of a small 
"sanjou," and marks, evidently made by an 
axe, and of considerable antiquity, were found 
upon it, as described by Pacheco. Mr. Beale 
adds that he has long known Pacheco, by rep- 
utation, as a very honest and worthy man, 
and that he believes no native Californian has 
a higher reputation for integrity. Pacheco 
himself testifies that the tree pointed out by 
him on this occasion was the identical tree 
adopted and marked by his brother, Dolores 
Pacheco, when giving possession. The lat- 
ter and the other assisting witnesses are dead. 
Salvio Pacheco himself is seventy years of 
age. No witness identifies any other tree as 
that claimed by Garcia, or recognized as his 
boundary; nor is any other found bearing an- 
cient marks, which might have been made at 
the time of the judicial possession. The ob- 
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jection rests entirely on the fact that the tree 
in question is a white, and not a live, oak. I 
* think it clear that this slight discrepancy is 
not sufficient to counterbalance the other 
proofs which identify this tree of the survey 
with that referred to in the act of possession. 
It may be added that the claimant submit- 
ted to the board several diagrams of the lands, 
including more or less of the adjacent country. 
In all of these the tract was laid down pre- 
cisely as it has since been surveyed, and in 
all the oak tree of the survey is represented 
as the point of beginning. ^ When, therefore, 
the board, in its description of the land con- 
firmed, mentioned an oak tree as the starting 
point of the first line, none other than the 
tree represented on all the maps filed in the 
case could have been intended, for no other 
had, up to that time, been by any one referred 
to. So far, then, as the location adopted by 
the board can be considered as final and res 
adjudicata, it is evident that the tree in ques- 
tion must be taken to have been, by the final 
decree in the case, adopted as the initial point 
of the eastern boundary of the lands con- 
firmed. 

3. The next objection is that the lands are 
not located in accordance with the decree of 
confirmation. The record of judicial meas- 
urement states, as we have seen, that a line 
twenty cordels or 1,000 varas in length was 
run from the oak tree in a south-southeast di- 
rection, in order to form the square to be as- 
signed to Garcia. It then states, in substance, 
that 8,000 varas of land were measured, 
drawing the first-nieasured line to the limits 
of Castro's land. But the land of Castro lies 
to the west of the point of beginning. A- line 
drawn southeast from that point would never 
reach it. The board seems not to have been 
informed as to the situation of Castro's land, 
for the decree directs the first line to be run 
in a south-southeast direction 2,000 varas, un- 
less the boundary of Castro be sooner reach- 
ed. This discrepancy or obscurity in the lan- 
guage of the act of possession has not been 
explained. It would seem most probable that 
the line between the tract to be measured and 
the mission lands of Santa Clara was first es- 
tablished. In that case the record correctly 
describes it as running south-southeast It is 
possible that, having established this line, 
which was measured, as the record states, to 
the distance of only 1,000 varas, the ofl&cer 
proceeded to measure a line at right angles to 
it, and running towards Castro's land; and, 
in his record of proceedings, he has called this 
latter his first measured line, regarding the 
1,000 vara line as run merely for the purpose 
of establishing a base. But, whatever be the 
explanation, there is evidently a discrepancy 
in the description. Either the first line did 
not run south-southeast, or it did not run in 
the direction of Castro's land. As before ob- 
served, no question as to the location of the 
tract seems to have been raised before the 
board. All the maps— and there are three 
produced in evidence— represent a tract 2,000 



long and 2,000 wide, located as it has since 
been surveyed. To this tract all the evi- 
dence of occupation and cultivation referred, 
and the board, being of opinion that the 
proofs established a sufficient cultivation and 
improvement, confirmed it to the claimant. 
There can be no doubt as to what land the 
board intended to confirm. The proof be- 
fore them, the language of their opinion, and 
the terms of the decree are conclusive. The 
decree declares that the line drawn from the 
oak tree south-southeast is to be "the side of 
said premises next to the mission;" "the land 
hereby confirmed being the square having the 
line above mentioned for the side of the same 
on the part towards said mission." In their 
opinion, after stating that the act of posses- 
sion , established the starting point, and the 
direction of the line first run, with great dis- 
tinctness, the board say: "This testimony es- 
tablishes the location of the land as it was 
evidently intended to be .on the southwest 
side of the line thus run, embracing the land 
occupied at the time of the judicial survey by 
the grantee, and located so as to adjoin the 
mission lands, and also the lands of Mariano 
Castro." We have thus unmistakably indi- 
cated the direction and length of a line which 
is to form the base of a square to be erected 
upon it, and this line is to be on the side of 
the tract next the mission, and the square is 
to be formed to the southwest of it. 

The survey is in precise accordance with 
this description. The only call in the decree 
which it fails to satisfy is that which contem- 
plates that the line drawn to the south-south- 
east shall run in the direction of the lands of 
Castro. But this, as we have seen, is impos- 
sible. The board were evidently under the 
impression that the line described in the de- 
cree would run towards Castro's land; and 
such would be the natural inference from the 
obscure language of the act of possession. 
But this error cannot control the clear and . 
definite call for a line of a given course and 
distance, and the distinct location of the 
square on the southwest of this line as a base. 

It is to be observed, in addition, that the 
decree does not direct the line to be run to 
the land of Castro. Its terms are, "running 
thence" (i. e. from the oak) "to the south- 
southeast 2,000 varas, unless the same shall 
sooner strike the limits of the land known, 
in 1846, as 'Mariano Castro's land,' and ter- 
minating the same at said Castro's limits, if 
the said line should strike said limits with less 
than 2,000 varas." The line of the survey is 
in literal accordance with this description. It 
runs from the point named, in the prescribed 
direction, to the distance mentioned, and it 
does not strike the limits of the land known, 
in 1846, as that of Mariano Castro. The fact 
that it could not do so, no matter how far 
produced, proves that the board was under 
an erroneous impression in that particular; 
but it cannot, on that account, be said that 
the calls of the decree have not been observed. 
There is, therefore, no foundation for the ob- 
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jection that "the survey does not locate the 
land as it is described in the decree of con- 
firmation." 

But, inasmuch as the decree was evidently 
founded on the act of possession, and refers 
-to that document for further description, it 
might still be open to inquire whether the 
land described in the decree of confirmation 
is, in fact, that whereof possession was given. 
On recurring to the act of possession, we find, 
■as before observed, that its language is ob- 
scure. A possible explanation of the seem- 
ing discrepancy has been suggested. It would 
seem that, however inaccurate may have been 
the notions of the alcalde and his assistants 
as to the courses by compass of the lines run 
by him, they could not have failed to know 
that the mission lands lay to the east, and 
Castro's land to the west, of the tract they 
were to measure. When, therefore, the rec- 
ord describes the first line as drawn to south- 
southeast, it is almost impossible that they 
.should have intended it to run to Castro's 
land, which lay to the west and northwest. 
So gross a blunder can hardly be supposed. 
The testimony of Pacheco, the only surviving 
.assisting witness, confirms. He identifies pos- 
itively the line first run. 

Some stress is laid in the brief filed on the 
part of the United States on the fact that 
Pacheco, in his deposition, says the first line 
was run "more or less south or southwest, — 
we called it southerly." The next line, he 
says, was run "northeast or northwest. We 
knew nothing about the points of the compass, 
except north, south, east, and west." The 
witness here exhibits the confusion of ideas 
as to courses by compass, so commonly found 
among his countrymen. But, though unable 
to describe them, no doubt can be entertained 
.as to what lines he referred to. He has 
pointed them out to the surveyor on the 
ground as those actually run by the judicial 
officer; and in his deposition, though confus- 
*ed and erroneous as to points of compass, he 
states one fact about which he could not 
have been mistaken, and which shows that 
the line from the oak tree must have been 
.run as described in the act of possession. 
He states that it was run "from the roble to- 
wards Santa Clara," i. e. about southeast. 
He also says that the lands of Mariano Cas- 
tro lay to the northwest of the roble. They 
are, in fact, situated to the north and west 
of that tree. It is plain, therefore, that it 
■could not have been intended by the alcalde 
that the first line should run towards the 
lands of Castro. The lines pointed out by 
Pacheco to the surveyor general are those of 
the official survey. They, in all respects, con- 
form to those delineated on the maps pre- 
sented by the claimant to the board, and they 
correspond with the description of the land 
confirmed contained in the decree. 

The evidence of occupation and cultivation, 
on which the board confirmed the inchoate ti- 
tle, presented by the claimant, referred to the 
lands embraced within these lines. They are 



situated in the bajio, or low grounds, as men- 
tioned in the act of possession; whereas, if. 
located as suggested on the part of the Unit- 
ed States, they would include but a small 
portion of the bajio, and would, to a consid- 
erable extent, be located in the grove called 
"San Pedro y San Pablo." The only circum- 
stance which tends, in any degree, to throw 
doubts on the question of location is the de- 
scription in the second deed from Garcia to 
the claimant. In this deed the lines are de- 
scribed as commencing at "San Pedro and 
San Pablo," and not at a tree in front of that 
place, and running "thence southwest 2,000 
varas, thence northwest 2,000 varas, thence 
northeast 2,000 varas, thence to the point of 
beginning." Assuming that, by the words 
"San Pedro y San Pablo," the tree in front 
of that place was intended, it is evident that 
the tract described is to the northwest of the 
tract surveyed. I am unable to account for 
this description, except by supposing a clerical 
error in stating the course of one of the lines. 
The tract called for in the deed in no respect 
conforms to that described in the "act of pos- 
session, except that the first line is run to- 
wards Mariano Castro's limits, and the square 
is formed by running lines perpendicular to it, 
towards the northwest. At least a third of 
the land included within these lines is em- 
braced within the official survey of Mariano 
Castro's land, contrary to the express provi- 
sion of the act of possession and of the de- 
cree, and contrary to the evident understand- 
ing of every witness who has spoken of the 
location and limits of the tract claimed by 
Garcia. Not only the terms of the act of pos- 
session, but the positive testimony of the only 
surviving witness to that proceeding, show 
that the tract was not located as described 
in the deed; and we are without the slight- 
est evidence to justify us in assigning to the 
claimant, even if he desired it, the tract em- 
braced within the arbitrary lines mentioned in 
his conveyance. AH the right and title of 
Garcia to the land had previously been ac- 
quired by Enwright under a deed which de- 
scribed it, in general terms, as the piece of 
farming land, 2,000 varas square, granted on 
the 6th January, 1845, whereof judicial pos- 
session was given on the 18th February, 1846, 
etc. A subsequent conveyance, made one 
year after the first, contains the erroneous de- 
scription which has been noticed. 

It is plain that no claim for the land de- 
scribed in the second deed was presented to 
the board. The petition describes the land as 
it has since been surveyed, and the plat an- 
nexed to it, and the other maps produced in 
evidence delineate the same tract. It would 
seem, therefore, that the misdescription must 
be the result of a clerical error. But, wheth- 
er it be so or not, the fact that Garcia has, 
either intentionally or by mistake, conveyed a 
tract different from that granted him, and 
whereof he received judicial possession, af- 
fords no reason why the court should change 
its location as established by the act of pos- 
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session; more especially when that location 
has been fixed by the decree of the board, 
which has become final by the consent of the 
United States. 

For these reasons, I think that the official 
survey should be approved. 
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UNITED STATES v. ERIE RT. CO. 

[9 Ben. 67; i 24 Int. Rev. Rec. 76.] 

District Court, S. D. New York. March, 1877.2 

Income Tax— Interest o.v Corporation Bonds — 
Alien Ownership— Penalty. 

1. Interest on bonds of a corporation held by 
non-resident aliens is not taxable by the United 
States, under section 122 of the act of June 30, 
1S64 (13 Stat. 284), as amended by section 9 of 
the act of July 13, 1866 (14 Stat. 138). 

2. Michigan Cent. R. Co. v. Slack [Case No. 
'9,527a], dissented from. 

3. Only one penalty is recoverable for all fail- 
ures to make returns for taxation, under said 
-statute, prior to the commencement of a suit. 

[Cited in Ex pane Snow, 120 U. S. 286, 7 Sup. 
Ct. 562.] 

At law. 

Roger M. Sherman, Asst. Dist. Atty. 
William D. Shipman and Henry L. Burnett, 
tor defendant. 

BI/ATCHFORD, District Judge. This is a 
,suit brought by the United States against 
the Erie Railway Company, to recover taxes 
-alleged to be due to the plaintiffs* on certain 
interest coupons paid by the defendant on 
bonds issued by the defendant, which pay- 
ments were made in the years 1S66, 1867, 
186S and 1S69, and also to recover certain 
penalties alleged to be due to the plaintiffs 
for the failure of the defendant to make re- 
turns of the amount of said taxes. The suit 
is founded on section 122 of the act of June 
30, 1864 (13 Stat. 284), as amended by section 
9 of the act of July 13. 1866 (14 Stat. 138). 
Such -section, as so amended, reads as fol- 
lows, the parts of the section as amended 
which are not found in the original section 
being put in parentheses, and the parts of the 
original section which are not found in the 
amended section being put in italics: "Any 
railroad, canal, turnpike, canal navigation, 
*or slack-water company, indebted for any 
money for which bonds or other evidence of 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed by circuit court. Judgment of cir- 
cuit court reversed in supreme court. 106 U. S. 
327, 1 Sup. Ct. 223.] 



indebtedness have been issued, payable in 
one or more years after date, upon which in- 
terest is stipulated to be paid, or coupons rep- 
resenting the interest, or any such company 
that may have declared any dividend in scrip 
or money, due or payable to its stockholders 
(including non-residents, whether citizens or 
aliens), as part of the earnings, profits, in- 
come or gains of such company, and all prof- 
its of such company carried to the account of 
any fund, or used for construction, shall be 
subject to and pay a duty (tax) of five per 
centum on the amount of all such interest or 
coupons, dividends or profits, whenever (and 
wherever) the same shall be payable (and 
to whatsoever party or person the same may 
be payable, including non-residents, whether 
citizens or aliens); and said companies are 
hereby authorized to deduct and withhold 
from all payments on account of any interest, 
or coupons, and dividends, due and payable 
as aforesaid, the duty (tax) of five per cen- 
tum; and the payment of the amount of said 
duty (tax) so deducted from the interest, or 
coupons, or dividends, and certified by the 
president or treasurer of said company, shall 
discharge said company from that amount of 
the dividend, or interest, or coupon on the 
bonds or other evidences of their indebted- 
ness so held by any person or party whatever, 
except where said companies may have con- 
tracted otherwise. And a list or return shall 
be made and rendered to the. assessor or as- 
sistant assessor, in duplicate, and one of said 
lists or returns shall be transmitted and the 
duty paid to the commissioner* of internal 
revenue within thirty days after the time 
when (on or before the tenth, day of the 
month following that in which) said interest, 
coupons or dividends become due and paya- 
ble, and as often as every six months; and 
said list or return shall contain a true and 
faithful account of the amount of the duty 
(tax), and there shall be annexed thereto a 
declaration of the president or treasurer of 
the company, under oath or affirmation, in 
form and manner as may be prescribed by 
the commissioner of internal revenue, that the 
same contains a true and faithful account of 
said duty (tax). And for any default in mak- 
ing or rendering such list or return, with the 
declaration annexed, or of the payment of 
the duty (tax) as aforesaid, the company 
making such default shall forfeit, as a pen- 
alty, the sum of one thousand dollars; and, 
in case of any default in making or render- 
ing said list or return, or of the payment of 
the duty (tax) or any part thereof, as afore- 
said, the assessment and collection of the 
duty (tax) and penalty shall be made accord- 
ing to the provisions of law in other cases 
of neglect or refusal: (Provided, that when- 
ever any of the companies mentioned in this 
section shall be unable to pay the interest on 
their indebtedness, * and shail in fact fail to 
pay such interest, in such cases the tax lev- 
ied by this section shall not be paid to the 
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United States until said company resume the 
payment of interest on their indebtedness)." 
Prior to September 1, 1866, the defendant 
had issued and sold, as hereinafter stated, 
sterling coupon bonds, dated September 1, 
1865, the principal of which was payable ten 
years after date, and the principal and in- 
terest of which were, by the terms of said 
bonds and ccupons, payable in London, Eng- 
land, at the office of J. S. Morgan & Co., bank- 
ers, of said London, to the amount of £800,000 
sterling. After the 1st of March, 1868, and 
before the 1st of September, 1868, the defend- 
ant issued and sold of the same class of 
bonds, £200,000 sterling, the principal and in- 
terest of which were payable at the same 
place as the principal and interest of the 
£800,000 above stated. The rate of interest 
on all of said bonds was six per cent, per 
annum, payable semi-annually, on the first 
days of March and September of each year. 
Said bonds, with the coupons thereto at- 
tached, were all sold directly to foreign bank- 
ers, who had their banking houses and prin- 
cipal places of business in said London, and 
were resold by them to their customers in 
Europe. During all of the years 1S66, 1867, 
186S and 1869, all of said bonds and coupons 
were held and owned by non-resident aliens 
and not by citizens of the United States, ex- 
cept bonds to the amount of £20,000, and the 
coupons thereto belonging, which latter bonds, 
and no more, were held and owned by a citi- 
zen or citizens of the United States residing 
in Europe- The amount of the interest, as 
the same fell due, on all of the said bonds, 
was provided for and sent forward by the 
defendant, in one sum, to said X S. Morgan & 
Co., before the dates at which the same fell 
due, and it was paid at the respective dates 
at which it fell due, by said X S. Morgan & 
Co., at their banking house in London, to the 
holders of the said bonds and coupons. The 
total amount of interest so paid, from and 
including September 1, 1866, to and includ- 
ing September 1, 1869, was £186,000 sterling, 
the amount of the tax on which, at the rate 
of five per cent., would be £9,300 sterling. 
Included therein is the amount of interest 
paid on the £20,000 sterling of bonds held and 
owned by a citizen or citizens of the United 
States, and the amount of tax thereon, such 
interest being £4,200 sterling, and such tax 
being £210 sterling. The defendant made no 
returns to the assessor, or to any other officer 
of the internal revenue of the United States, 
of the payment of the said interest, or of 
any part thereof, nor did the defendant pay 
any tax to the United States on said interest 
or any part thereof, nor did the defendant 
withhold said tax or any part thereof from 
the amount of said interest, but the defendant 
paid the full amount of said interest to the 
holders of said bonds. No assessment was 
ever made on the defendant for any portion 
of said tax, nor was any demand ever made 
on the defendant for the payment of the 
same to the United States, until December 



31, 1872. The defendant has not paid to the 
plaintiffs any penalty for failure to make re- 
turn of the payment of said interest. 

The foregoing facts are agreed upon by 
the parties, in writing, and the case has 
been tried by the court, without a jury. The 
main question in the case is, whether the 
defendant is liable to pay to the United 
States the five per cent, tax, being £9,090 
sterling, on the £181,800 sterling of interest 
which it paid to non-resident aliens. 

Under the decisions of the supreme court 
in U. S. v. Railroad Co., 17 Wall. [84 U. S.l 
322, and Stockdale v. Insurance Cos., 20 
Wall. [87 U. S.3 323, it must be regarded as 
settled, in the construction of the statute 
in question, that, when interest is payable 
by a corporation to any bondholder who, for 
any special reason, is exempt from the tax 
on such interest, then the corporation is 
not liable to pay such tax. The tax is held 
to be a tax on the bondholder, in effect and 
in substance, the corporation being the 
agent of the government for collecting and 
paying over the tax. It is really a tax on 
the income of the bondholder, and is a part 
of the income tax provided for by sections 
116 to 123 of the act of 1S64 and the amend- 
ments thereto. In U. S. v. Railroad Co., 
above cited, it was held that the tax im- 
posed by the statute in question could not 
be collected by the United States from a 
railroad corporation, in respect of interest 
payable by it on bonds issued by it and own- 
ed by the city of Baltimore, on the ground 
that that city, being a municipal corpora- 
tion, and a portion of the sovereign power 
of the state of Maryland, was not subject to 
taxation by congress upon its municipal rev- 
enues. The tax was not regarded as a tax 
on the corporation, as such, or on its rev- 
enues, but was held to be a tax on the cred- 
itors of the corporation, and the corpora- 
tion was held not to be liable to the tax un- 
less the creditor was liable. The same case 
also determines, that, although the language 
of the statute in question may be broad 
enough 'to include, in terms, a tax on interest 
payable to a party or person not subject to 
taxation by congress, yet it will not be con- 
strued as applicable to such a party or per- 
son. This view is affirmed in Stockdale v. 
Insurance Cos., above cited. 

Are the non-resident alien holders - of the 
bonds in question in this case, subject to tax- 
ation in respect of the interest payable and 
paid on their bonds? In Railroad Co. v. 
Jackson, 7 Wall. [74 U. S.] 262, it was held, 
under the act of 1864, before the amendment 
of 1866, that congress did not intend to im- 
pose the five per cent tax, as an income tax, 
on non-resident aliens; and that the scheme 
of the statute, in authorizing the company to 
deduct from the interest payable the amount 
of the tax.thereon, was merely a mode of col- 
lecting that part of the income tax. But it 
is apparent that congress, in the amendment 
of 1S66, intended to have the tax extend to 
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interest payable to non-resident aliens. In 
doing so, it has undertaken to lay a tax, 
and an income tax, on non-resident aliens, in 
respect of such interest Can it lawfully do 
so? 

In the case of State Tax on Foreign-Held 
Bonds, 15 Wall. [82 U. S.] 300, the state of 
Pennsylvania ,had passed an act requiring 
every company incorporated by Pennsylva- 
nia, doing business therein, which pays In- 
terest to its bondholders, to retain from said 
bondholders, before paying such interest, a 
tax of five per centum on every dollar of in- 
terest so paid, and to pay the same to the 
state treasurer for the use of the state. 
The state court sustained the validity of the 
tax. The supreme court held, that bonds of 
-corporations, owned by non-residents of the 
state, were not property anywhere but in 
the hands of their owners; that they were 
'thus beyond the jurisdiction of the taxing 
power of the state; and that the law Vhich 
required the corporation to retain five per, 
cent, of the interest due to the non-resident 
bondholders was not a legitimate exercise 
of the taxing power, because it was a tax 
on property beyond the jurisdiction of the 
state. The tax laid in that case was quite 
.as much a tax on the corporation, or on 
moneys in the hands of the corporation, as is 
the tax now under consideration. But the su- 
preme court looked through the form to the 
substance, and held that the tax was not a 
tax on the corporation, or on the property of 
the corporation, or on property within the 
jurisdiction of the state, or on the money in 
the hands of the corporation, but was a tax on 
the debt, which was not property of the 
debtor, but was property in the hands of the 
bondholders. The congress of the United 
States can have no greater power to tax per- 
sons or property not within the jurisdiction 
of the United States, than a state has to tax 
persons and property not within its jurisdic- 
tion. By the tax in question, it has taxed 
either the non-resident alien or his property 
out of the jurisdiction of the United States. 
Probably, the view which led to the amend- 
ment of 18(56 was, that the tax was a tax 
on the corporation, or on the earnings, 
profits, income or gains of the corporation, or 
on money in the hands of the corporation, 
belonging to it. The form of the enactment is, 
that the company shall be subject to and pay 
the tax on the amount of the interest it has 
contracted to pay, when such interest shall be 
payable, and, of course, before such interest 
shall be paid. But, as the tax in this case 
is really a tax on the property and income 
of non-resident aliens, when such property 
is not within the jurisdiction of the United 
States, and is thus a tax on the non-resi- 
dent aliens themselves, it is a tax which can- 
not be upheld. 

In arriving at this conclusion, I dissent 
from the reasoning and decision of the cir-: 
cult court for the district of Massachusetts, 



held by Judge Clark, in the case of Michigan 
Cent. R. Co. v. Slack [Case No. 9,527a]. In 
that case, the court, while holding that tax- 
ation cannot extend beyond the jurisdiction 
of the taxing power, and that the objects of 
taxation must be within the territorial lim- 
its of the taxing power, arrived at the con- 
clusion, that, under the statute in question, 
the interest, when it became due and pay- 
able, was either the property of the corpora- _ 
tion, and thus rightfully taxable, or the prop- 
erty of the bondholder, and thus taxable be- 
cause in the shape of funds within the juris-/ 
diction of the taxing power and under its 
control, the tax attaching to the interest, as 
funds of the bondholder in the hands of the 
corporation. These views seem to me to run 
counter to the decisions of the supreme 
court in U. S. v. Railroad Co., and Stock- 
dale v. Insurance Cos., above cited. The 
latter case is not referred to by Judge Clark 
in his opinion. 

The plaintiffs are, therefore, not entitled 
to recover the tax on the £181,800 sterling 
of interest which it paid to non-residents and 
aliens, or any penalty thereon. Their right 
to recover the £210 sterling tax on the £4,- 
200 sterling of interest is admitted. The de- 
fendant contends that this amount is to be 
recovered at its value in legal tender cur- 
rency at the date of the trial or judgment. 
But I am of opinion that, under sections 3 
and 4 of the act of March 10, 1886 (14: Stat. 
5), as amended by section 9 bis of the act 
of July 13, 1866 (Id. 147, now section 317S of 
the Revised Statutes), the plaintiffs are en- 
titled to recover the tax at its value in legal 
tender currency at the several dates when 
the interest was payable. . 

In accordance with the decision of this 
court in the case of U. S. v. New York Guar- 
anty & Indemnity Co. [Case No. 15,872], Dec. 
16, 1875, only one penalty is recoverable for 
all defaults prior to the commencement of 
the suit. 

NOTE. The United States carried this case, 
by writ of error, to the circuit court, where it ' 
was heard before Ohief Justice Waite. His de- 
cision was as follows* "I fully concur with the 
learned district judge in the view he has taken 
of this case. The tax for the recovery of which 
the suit was brought was a tax upon the owner 
of the bonds and not upon the defendant. It 
was not a tax, in the nature of a. tax in rem, up- 
on the bond itself, but upon the income of the 
owner of tlie bond, derived from that particular 
piece of property. The foreign owner of these 
bonds was not, in any respect, subject to the 
jurisdiction of the United States, neither was 
this portion of his income. His debtor was, and 
so was the money of his debtor, but the money of 
his debtor did no<. become a part of his income 
until it was paid to him, and» in this case, the 
payment was made outside of the United States, 
in accordance with the obligations of the con- 
tract which he held. The power of the United 
States is limited to persons, property and .busi- 
ness within their jurisdiction, as much as that of 
a state is limited to the same subjects within its 
jurisdiction. State Tax on Foreign-Held Bonds, 
15 Wall. [82 U. S.] 300. The default of the de- 
fendant in making its returns was a continuing 
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one. Only one penalty, therefore, is recover- 
able. The judgment of the district court is af- 
firm pd." 

But see Railroad Co. v. Collector, 100 U. S. 
595. 

[The judgment of the circuit court was revers- 
ed in error by the supreme court- 106 U. S. 327, 
1 Sup. Ct. 223. At a later day a petition for re- 
hearing was denied. 107 XJ. S. 1, 2 Sup. Ct. 83.] 



Case ITo. 15,057. 

UNITED STATES v. ERSK1NE. 

[4 Cranch, C C. 299.] i 

Circuit Court, District of Columbia. March 
Term, 1833. 

Evidence — Records — Indictment fob Perjury — 
Motion in Arrest of Judgment — Practice. 

1. Upon an indictment for perjury in this 
court, it is not necessary to produce a copy of the 
record of this court in the cause in which the 
perjury was committed. The court is presumed 
to know its own record. The record exists, al- 
though not reduced to writing in full; and the 
record is what it ought to be when correctly ex- 
tended from the minutes. 

2. It is only necessary to prove so much of the 
testimony of the witness as relates to the par- 
tic^ar fact on which the perjury is assigned. 
After conviction of perjury, if the defendant 
move in arrest of judgment, and then forfeit his 
recognizance, the ^ourt will not give its opinion 
until the defendant appears in person. 

[Cited in Hutcherson v. State (Tex. Cr. App.) 
24 S. W. 909.] 

Indictment [against William Erskine] for 
perjury committed jn the trial of John Ryan, 
at the last term of this court, by testify- 
ing that Evelina Ridgway, a witness in that 
cause, was a common drunkard. 

M.r. Key, U. S. Dist. Atty., offered the rec- 
ord of this court to show that there was such 
a prosecution against Ryan; and, as evidence 
of the record, produced the docket entries 
and minutes of the court 

Mr. Marbury, for defendant, objected that 
the docket entries and minutes are not the 
record, and cited Archb. Cr. Law, 318; Reg. 
v. Carter, 6 Mod 168. The minutes of an- 
other court are uot the record. Archb. Cr. 
Law, 81. The whole record must be given 
in evidence. 1 Har. Dig. 408; Rex v. Bel- 
lamy, 1 Ryan & M. 171; Harrison v. Rowan 
[Case No. 6,143]; 1 Murph. 156. The style of 
the court must be truly set forth in the in- 
dictment. 

THE COURT (THRUSTON, Circuit Judge, 
absent) overruled the objection, and said 
that, it being .* record of this court, no copy 
of the record is necessary to be produced. 
The court itself needs not to be judicially in- 
formed of its record; it is presumed to know 
its own record, and the minutes and docket 
entries are mere memoranda to refresh the 
recollection of the court and the clerk, and 
by which he is to make up the roll. The 
record exists, although not reduced to writ- 
ing in full; and the record is what it ought 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



to be, when correctly extended from the 
minutes. , See Burk's Ex'rs v. Tregg's Ex'rs, 
2 Wash. (Va.) 215. 

Mr. Marbury contended that it was in- 
cumbent on the United States to prove all 
that the witness testified on that trial, and 
cited Rex v. Jones, Peake, 3S, and Rex v. 
Dowlin, Id. 171. 

THE COURT, however, said (nem. con.) 
that the law was correctly laid down by 
Starkie on Evidence (part 4, p. 1142), who 
says: "It seems, therefore, that, at most, the 
rule amounts to thic, that all the evidence 
given by the defendant in reference to the 
particular fact on which perjury is assigned, 
ought to be proved. And the rule, even to 
this effect, appears to be a doubtful one; for, 
when it has once been proved that particu- 
lar facts, positively and deliberately sworn 
to by the defendant in any part of his evi- 
dence, were falsely sworn to, it seems, in- 
principle, to be incumbent on him to prove, 
if he can, that, in other parts of the testi- 
mony, he explained or qualified that to which- 
he had so sworn." 

Verdict, guilty. 

Mr. Marbury, for defendant, moved in ar- 
rest of judgment, and the motion was argued 
by him and Mr. Key; but the defendant for- 
feited his recognizance, and the court re- 
fused to give any opinion upon the motion, 
unless the defendant should be present 



UNITED STATES (ESLINE v.). See Case 
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Case K"o. 15,058. 

UNITED STATES v. ESTUDILLO. 

[Hoff. Land Cas. 204.] i 

District Court, D. California. Dec. Term, 1856. 

Mexican Land Grant— Boundaries— "More or. 
Less"— Quantity Nameo in Grant. 

Where the description contained in a grant, and 
the circumstances of the case, justify the belief 
that the intention was to gTant all the land in- 
cluded within th^ boundaries named, then the 
words "poco mas menos" (a little more or less) 
must be construed as operative to pass to the 
grantee such fractional part of a league as may 
be found in excess of the quantity named in the 
grant. 

Claim [by the heirs of Jose Joaquin Estu- 
dillo] for one league of land in Alameda coun- 
ty [known as the "Rancho San Leandro"], 
confirmed by the board, and appealed by the 
United States. 

William Blanding, U. S. Atty. 
Thornton & Williams, for appellees. 

BY THE COURT. This claim was con- 
firmed by the board. It has recently under- 



i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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gone so full an examination in the ejectment 
suit brought in the circuit court, that 1 con- 
ceive it unnecessary to consider at length the 
testimony by which its genuineness is estab- 
lished. On the whole, after an attentive con- 
sideration of the additional testimony taken 
in this court, I incline to the belief that the 
grant issued as alleged by the claimant, al- 
though the nonproduction of the original 
grant and the fact that the order of conces- 
sion is unsigned, leaves some room for doubt 
on this point It appears to me evident that 
the grantor intended to fix as the limits of the 
tract, the San Leandro, the sea and the 
diramaderos or overflowings of the springs. 
On the fourth side the boundary is designated 
as "a straight line from the diramaderos to 
the San Lorenzo, but so drawn as not to in- 
clude the Indian cultivations." This line was, 
from the terms of the grant, to be a straight 
line, and should be drawn to the nearest 
point of the San Lorenzo to which it can be 
drawn without including the Indian cultiva- 
tions; whether that line will thus take a 
southerly or a south-westerly direction will 
depend upon the extent of the Indian cultiva- 
tions. Such has seemed to me, after much 
consideration, the true construction of the 
grant and diseiio in this case, and such was 
the view taken of it by the circuit court and 
by the board of commissioners. 

But the difficult question in the case is that 
presented by the words "poco mas 6 menos." 
It is certainly not easy to say what precise 
effect they were intended to have. Some 
operation should clearly be given them, un- 
less they are so hopelessly vague and uncer- 
tain as to admit of no definite construction. 
The grant conveys to the grantee "a part of 
the land known as 'San Leandro,' " and pro- 
ceeds to define the boundaries with more than 
ordinary precision. The third condition states 
the land of which donation is made to be one 
square league, a little more or less (poco mas 
menos\ directs it to be measured, and re- 
serves the surplus. The quantity of land con- 
tained within the boundaries will probably 
exceed one league by a considerable fraction. 
Ought then the words "poco mas 6 menos" 
to be rejected for uncertainty, and the grantee 
in this and all similar cases to be limited to 
the precise quantity of one league, no matter 
how small the gore or strip of land in excess 
may on measurement be found to be; or are 
we at liberty to construe the words referred 
to a's embracing such fractional part of a 
league as may be found within the bound- 
aries? The question is one of intention on 
the part of the grantor. In most instances 
the description in these grants was obviously 
intended tc designate the tract out of which 
the granted quantity was to be taken, rather 
than to indicate the limits of the land grant- 
ed. In some cases, on the other hand, the 
boundaries are indicated with much precision, 
and the mention of quantity is obviously rath- 
er a conjectural estimate of its extent than 
intended as a limitation of the grant to the 



quantity mentioned; and yet in these cases 
the sobrante clause is added, apparently from 
habit, or because no pains were taken to vary 
the form of the grant according to the cir- 
cumstances of particular cases. The English, 
equivalent for the words "un sitio, poco mas 6 
menos," would perhaps be given by the 
phrase "ibout one square league." Where 
under our system a grant specifies the bound- 
aries of the land which it conveys in abso- 
lute terms, the subsequent mention of its ex- 
tent as of "about one square league," with & 
reservation of the surplus, would probably 
be inoperative. It may plausibly be argued,, 
that if any part of the grant is rejected for 
uncertainty, the whole phrase (un sitio, poco 
mas 6 menos) should be rejected, and not 
merely the indefinite words which terminate 
it Certainly, if the expression were in Eng- 
lish "about one league," the court would hard- 
ly strike out the word "about" and construe 
the words "one league" as indicating that 
precise quantity— not to be exceeded by a sin- 
gle foot It has on the whole seemed to me 
that where the grant describes in its grant- 
ing clause a particular piece of land, with 
definite or ascertainable boundaries, and the 
condition mentions the extent of the land so- 
granted as of so many leagues, "more or 
less," the latter expression should be so con- 
strued as to embrace such additional frac- 
tional part of a league as may on measure- 
ment be found within the boundaries. There 
is certainly some difficulty in determining* 
what quantity shall by this clause be deemed 
to pass. To allow under a grant of one 
league, more or less, three or four or five 
leagues to pass, would evidently be unreason- 
able, unless the condition be rejected in toto. 
It would seem equally unreasonable to re- 
strict the grantee to the precise quantity of" 
one league as determined by an accurate sur- 
vey, and to take from him a gore of land, 
perhaps a few yards in width, along one side- 
of his rancho, and which is clearly embraced 
within the boundaries as mentioned in his*, 
grant I think the words should be allowed a 
reasonable operation, and that where the de- 
scription contained in the grant, the previous 
proceedings, and the circumstances of the- 
case justify the belief that the grantor's gen- 
eral intention was to grant all the land within 
the boundaries, the words "poco mas 6 me- 
nos" should be construed to embrace such 
fractional part of a league as might be found' 
to be in excess of the specified quantity. 

The circuit court and the board were of 
opinion that in the grant under consideration, 
the excess, such as it was shown to be, pass- 
ed to the grantee, and in that opinion I con- 
cur. 

A decree must be entered affirming the de- 
cision of the board. 

[NOTE. The surveyor general of the United 
States for California caused a survey of the land 
confirmed to he made, which survey included 
7,000 acres, and more, being over 2,500 acres- 
in excess of one square league granted; that 
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such excess included land occupied and claimed 
by one Mulford and others, under the laws of 
the United States; that in October, 1859, the 
district court entered an order directing the sur- 
veyor general to return to the court his said sur- 
vey, which was done, and exceptions filed there- 
to. The matter of said survey was pending in 
said court on the 14th day of June, 1860, and 
was made subject to the provision of the act of 
June 14, 1860. Mulford and others, claiming an 
interest in the survey, filed exceptions in the dis- 
trict court. Mulford, in order to ascertain his 
right to intervene in his own name, filed a peti- 
tion to that end, and moved for leave to inter- 
vene, which motion was denied. In 1862 a de- 
cree was entered in the district court, approving 
the decree of the surveyor general, which decree 
was adverse to the interests of Mulford. An ap- 
peal taken to the supreme court was dismissed, 
on stipulation of the parties, and a motion after- 
wards made, on behalf of Mulford and others, 
that the stipulation be vacated. The motion was 
denied. 1 Wall. (68 U. S.) 710.] 



Case "No. 15,059, 

UNITED STATES v. The ETHAN ALLEN. 

[3 Am. Law Rev. 372.] 

District Court, D. California. 1868. 

Shipping— Violation of Regulations Relating 
to Passengers — Fines and Penalties — Liens. 

[1. Under the act of March 3, 1855, known as 
the "Passenger Act," the fines imposed upon 
the master by sections 1 and 6, for acts which 
are therein declared to be misdemeanors, are not 
made a lien upon the vessel. The provision in 
the fifteenth section, that the "amount of the 
several penalties" imposed by the foregoing pro- 
visions shall constitute a lien, refers only to the 
penalties imposed by sections 2-5, 7, and 14, up- 
on both the master and owners, and which are 
expressly made recoverable by suit.] 

[Cited in The Strathairly, 124 U. S. 569, 8 
Sup. Ct 612.] 

[2. Even if it be assumed that such fines are 
made a lien upon the vessel, an action against 
her to recover them cannot be maintained before 
the amount thereof, and the master's liability, 
has been fixed by his trial, conviction, and sen- 
tence.] 

In this case a libel of information was 
filed by the district attorney of the United 
States against the barque EthanAllen, char- 
Sing that the master of the vessel took on 
board at Sydney, Australia, thirty-five more 
passengers than is "the proportion to the 
space occupied by them, and appropriated 
for their use on board said vessel, and unoc- 
cupied by stores or other goods, not being 
the personal baggage of such passengers," 
as provided in section 1 of the act of con- 
gress, approved March 3, 1855 [10 Stat. 715], 
entitled "An act to regulate the carriage of 
passengers in steamships and other vessels." 
Thereupon the vessel was taken into custody 
l)y the marshal. Exceptions were filed to 
the libel. 

HOFFMAN, District Judge. The excep- 
tions filed by the claimants to the libel of 
information present two questions: (1) Is 
the fine, which, under the first section of the 
act of March 3, 1855, the master of a vessel, 
on indictment and conviction, may be sen- 



tenced to. pay, a lien on the vessel, and re- 
coverable in a proceeding in rem? (2) Can 
such action against the vessel be maintained 
before the amount of the fine and the lia- 
bility of the master have been fixed by his 
trial, conviction, and sentence? 

The section referred to provides that, for 
certain violations of its provisions, the master 
"shall be deemed guilty of a misdemeanor," 
and on conviction thereof shall be fined fifty 
dollars for each passenger, &c, and may al- 
so be imprisoned not exceeding six months. 
The fifteenth section of the same act pro- 
vides that the same "amount of the several 
penalties" imposed by the foregoing pro- 
visions shall be liens on the vessel, &c. If 
the fine imposed by the first section was the 
only fine or penalty mentioned in the act, 
it might be supposed to have been the inten- 
tion of congress to secure its payment by 
making it a lien on the vessel. The act 
known as the passenger act contains various 
provisions for the safety, health, and com- 
fort of passengers. For violation of these 
provisions two kinds of punishment are de- 
nounced. For certain offences mentioned in 
sections 1 and 6 the master is declared guil- 
ty of a misdemeanor, and, on conviction, is 
to be fined, and may also be imprisoned. 
For the violation of the provisions contained 
in the second, third, fourth, fifth, seventh, 
and fourteenth sections, the master and own- 
ers are to forfeit and pay specified amounts, 
to be recovered by suit in any United States 
court within the jurisdiction of which the 
vessel may arrive, &c. It is plain that the 
provision of the fifteenth section, by which 
the penalties imposed by the act are made 
liens on the vessel, applies only to these pen- 
alties, for which both the master and own- 
ers are liable; and the collection of which 
it was intended to secure by authorizing a 
proceeding directly against the vessel. In 
sections 1 and 6, the punishment of the mas- 
ter is spoken of as a "fine," while section 15 
declares to be liens only the "penalties" im- 
posed by the act It would seem, therefore, 
that congress intended to distinguish be- 
tween the "fines" which, on conviction of a 
misdemeanor, the master might be sentenced 
to pay, and the "penalties" which, in a civil 
action, are made recoverable from the own- 
ers, as well as the master. The offences for 
which the master is made criminally liable 
are wilful violations of the law, in which the 
owners may have no complicity. The" in- 
fractions of the act, for which the owners are 
made responsible in a civil suit, relate to 
houses over passage ways, to ventilators, 
camboozes or cooking ranges, water closets, 
&c, and other arrangements for the comfort 
and health of the passengers, which it is the 
owner's duty to provide. For ttie omission to 
do so, the owners and the vessel are justly 
made responsible. I think it clear, therefore, 
that these, and these alone, are the penalties 
which, by the fifteenth section, are made 
liens on the vessel. 
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If this view lie correct, it is unnecessary 
to consider the second point raised by the 
exceptions. It may he observed, however, 
that the only mode by which the liability of 
the master to a fine, and the amount of the 
fine, can be ascertained, is that prescribed in 
the act, namely, his indictment, conviction, 
and sentence. Until this liability has thus 
been judicially established, it cannot be said 
legally to exist; and certainly the court can- 
not, in a civil action against the vessel, de- 
termine how many passengers in excess of 
the legal number a jury might have found 
the captain to have taken on board, or what 
would be the amount of the fine the court 
by the verdict of the jury would have been 
called on to impose. Even if the master were 
first convicted and sentenced, it would be 
anomalous to hold the owners responsible, 
through their vessel, for the amount ofa 
fine imposed in a proceeding to which they 
were- not parties, and of which they may 
have had no notice. On the other hand, if 
the vessel is sued, and the fine collected from 
her proceeds before the master is tried, how 
can the latter, in a subsequent criminal pro- 
ceeding against himself, set up the fact that 
the fine imposed on him has already been 
paid? Is the court to violate the positive 
requirements of the statute, and impose no 
fine on the master when found guilty, or is 
it, by sentencing him to pay the statutory 
fine, to exact a double payment of the sin- 
gle fine which the law imposes? I think it 
clear, to construe the fifteenth section as ap- 
plying to fines which the master may be 
sentenced to pay, would involve such incon- 
gruities and absurdities as render the con- 
struction wholly inadmissible. 
The exceptions are sustained. 
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UNITED STATES v. The ETTA. 

[4 Am. Law Reg. (N. S.) 38.] 

District Court. D. New Jersey. Sept Term, 
1864. 

Prize— Forfeiture— Purchase from Belliger- 
ent. 

The sale of a vessel of war by a belligerent to 
a neutral during hostilities is not valid as against 
the other belligerent. 

[Cited in The Georgia, Case No. 5.349;. The 
Georgia v. U. S. f 7 Wall. (74 U. S.) 42.] 

In admiralty. 

A. Q. Keasbey, U. S. Dist. Arty. 

1. The proof shows beyond doubt that this 
vessel was the rebel privateer Retribution, 
and was liable to seizure and forfeiture for 
some, or all of the causes set forth in the libel; 
and having been so liable, these claimants 
must show that they have acquired such a 
title as purges the forfeiture, and gives them 
the absolute ownership, and the burden of 
proof is upon them. The Emulous [Case No. 
4,479]; Ten Hogsheads of Rum [Id. 13,830]; 
25FED.CAS.— 65 



The Short Staple [Id. 12,813]; The Eliza [Id. 
4,346], Unless they show a valid title their 
claim must be dismissed, and they have no 
concern with the disposition of "the vessel, or 
the form of proceeding. 

2. They simply allege that they bought in 
good faith, of a British subject at Nassau, 
who bought at an auction, under a condemna- 
tion by surveyors for unseaworthiness, made 
at the request of the rebel captain. If we 
admit this to be true, the question remains, 
does such a title shield her from forfeiture, 
and require a return of the vessel? 

3. This title is invalid: First. Because she 
was originally captured by the rebels from the 
United States; and if they are to be treated 
as pirates, she was stolen, and no title could 
pass from them. Second. If they are to be 
treated as belligerents, and gained title by cap- 
ture, they used her to aid the rebellion, and she 
became liable to forfeiture, and any transfer 
was void under the 6th section of act of July 
17, 1862 (12 Stat. 590); and the forfeiture 
took effect on the commission of the offence, 
and avoids subsequent sale to an innocent pur- 
chaser. Unlessthe statuteisin the alternative, 
and forfeits the article or its value, the forfeit- 
ure relates back to the commission of the of- 
fence. U. S. v. Gi*undy,-:3 Cranch [7 U. S.] 
337; U. S. v. 1960 Bags of Coffee, 8 Cranch [12 
U. S.] 39S; U. S. v. Mars, Id. 417; Gelston v. 
Hoyt, 3 Wheat. [16 U. S.] 246; Caldwell v. 
U. S., S How. [49 U. S.] 366; which cases 
overrule the decision of Judge Story in The 
Mars [Case No. 9,106]. Third. If the trans- 
fer to a neutral purchaser in good faith, was 
not void by the statute, yet she was prize of 
war, and no sentence of condemnation is 
shown; and until such sentence, no valid title 
can be made by the captors. The Flad Oyen, 
1 C. Rob. Adm. 135; Jecker v. Montgomery, 
13 How. [54 U. S.] 516, and 18 How. [59 U. 
S.] 110; The Falcon, 6 C. Rob. Adm. 198; 
The Kierlighett, 3 C." Rob. Adm. 97; The 
Dawn [Case No. 3,665]; The Estrella, 4 
Wheat. [17 U. S.] 298; The Jos. Segunda, 5 
Wheat. [18 U. S.] 338; The Astrea, 1 Wheat. 
[14 U. S.] 125. 

4. The sale of this vessel by an enemy to a 
neutral was illegal. Such sales of merchant 
ships, though sometimes, held valid in Eng- 
land and this country, are always regarded 
with extreme suspicion. The Bernon, 1 C. 
Rob. Adm. 102; The Argo, Id. 158; The 
Sechs Geschwistern, 4 C. Rob. Adm. 101; Ap- 
pend, to 2 Wheat. [15 U. S.] 30. But the 
sale of an enemy's vessel of war to a neutral, 
has been held by Lord Stowell to be absolute- 
ly illegal. The Minerva, 6 C. Rob. Adm. 396. 
And this doctrine is approved by Judge Story 
in Append, to 2 Wheat. [15 U. S.] 31> and 
should now be judicially adopted in this, the 
first case that has arisen in this country. 

5. Treating her as the absolute property of 
the rebels the title of the claimants is invalid 
(1) because even if they were innocent pur- 
chasers without notice, and the rebel captain 
was the duly authorized master, he had no 
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power to sell the ship. A sale under con- 
demnation for unseaworthiness can be valid 
only in cases of extreme necessity, where the 
vessel cannot be repaired, and it must be 
optima fide. The Tilton [Case No. 14,054]. 
And there must be a judicial condemnation, 
and even then, courts will look behind it into 
all the facts. 1 Pars. Mar. Law, 66; 2 Pars. 
Mar. Law, 643, and case's cited; The Flad 
Oyen; The Dawn, ubi supra. Here was no 
extreme necessity, no condemnation, but a 
sham survey, a mere cloak for the desired sale. 
But the captain was not authorized to sell her 
under any circumstances. Such a condemna- 
tion and sale of a national war vessel* would 
be illegal anywhere. And their title is in- 
valid (2) because the testimony clearly shows 
that they were not bona fide or innocent pur- 
chasers, without notice. They had full notice 
of her character and history, and were bound 
to know that they could not acquire a valid 
title. They could acquire no title if there was 
even enough to put them on inquiry. The 
Ploughboy [Case No. 11,230]; The Tilton [su- 
pra], 

6. To establish this claim would be to form 
a precedent dangerous to us, and invaluable 
to the rebels. They would find pliant survey- 
ors in every neutral port, and a ready market 
for all their prizes, and for all their war ves- 
sels when disabled or hard pressed by our 
cruisers. 

In reply to a suggestion by Mr. Edwards 
that the Sumter and the Georgia had been dis- 
mantled and sold, with the sanction of the 
British authorities, Mr. Keasbey replied, that 
no judicial confirmation of such sales had 
taken place, and that if those vessels should 
be overhauled by our cruisers, they would 
certainly be seized, and then the very ques- 
tions in this case would remain to be decided 
in our courts. 

Charles Edwards, for claimants, after ob- 
jecting to the testimony of the informer, and 
to certain hearsay evidence, made the follow- 
ing points: 

1. The Etta had become British property un- 
conditionally, and the only question should be 
whether a bona fide buyer of a vessel in a 
neutral port, getting a title through British 
law, has to look further than liens. She had 
become British property before they purchas- 
ed her, and they bought her of a British sub- 
ject in a neutral port, and complied with all 
the requirements of British law, to make her 
a British vessel. 

2. She had been condemned as unseaworthy 
by a competent board of surveyors, and or- 
dered to be sold. The unseaworthiness of the 
vessel, coupled with the survey, sale, and reg- 
ister to Stead, the purchaser, granted by the 
custom house at Nassau, vested the property 
in him (Gordon v. Massachusetts Fire & Ma- 
rine Ins. Co., 2 Pick 264); and the British 
title of the claimants is also perfectly clear. 
She was purchased bona fide and purely with 
a view to use her in peaceful neutral com- 



merce. She does not appear to have had a 
warlike character at any time while she was 
at Nassau. Her seizure was that of a vessel 
of a country at peace with the United States. 
It was a tortious seizure, and restitution ought 
to be made. Talbot v. Jansen, 3 Dall. [3 U. 
S.] 133. 

3. But even if she had borne the character 
of an enemy, honest change of ownership rub- 
bed off enemy property. Enemy's ship may 
be bought by a neutral. The Sechs Gesch- 
wistern, 4 C. Rob. Adm. 100; The Johanna 
Emilie, Spinks, Prize Cas. 16, and same 
case in 29 Eng. Law & Eq. 562; 6 Op. Attys. 
Gen. p. 652; 7 Op. Attys. Gen. p. 53S; The 
Ocean Bride, Spinks, Prize Cas. 79. 

4. The charges against the vessel are of a 
criminal character, and must be proved by 
strict legal evidence, and the wrongful actors 
must be shown to be the owners; this must 
be done before the United States can have 
any standing, and yet even when it is done, 
we insist that she cannot be held. 

5. Even if prior wrong committed is proved, 
yet she is not to be condemned unless she had 
a criminal character at the time of her sei- 
zure. U. S. v. 1960 Bags of Coffee, 8 Cranch 
[12 U. S.] 398; U. S. v. Mars, Id. 417; The 
Saunders [Case No. 12,372]; U. S. v. Th<> 
Manginate, 3 Cranch [7 U. S.] 356; U. S. v. 
Grundy, Id. 337; Santissima Trinidad, 7 
Wheat. [20 U. S.] 283. She had no such 
hostile character, or warlike vitality about her 
when first put up for sale at Nassau, but w^as 
even for peaceful purposes, unseaworthy. 

6. There can be no confiscation under the 
act of August 6, 1861, [12 Stat 319], unless 
upon legal proof of ownership, and illegal acts 
done by the owners. There is no such proof; 
and if condemnation is sought under the act 
of July 17, 1S62, the test of property must 
be of the time of the seizure. There is noth- 
ing in the act which forfeits unconditionally 
from the date of the statute. 

7. If the vessel was seized by the rebels and 
used in piratical aggressions, she is clearly 
not condemnable; her old ownership would 
continue. The principle applied to The Chesa- 
peake Case would apply here. Pirates have 
no ownership. 1 Kent, 184; 2 Dods. 369; 
1 W. Rob. Adm. 433; Hagg. Adm. 143. 

8. It is not proved that she attempted to 
run the blockade, but, if she had, she cannot 
be tried for it on the instance side of this 
court, nor even in a prize court, for she had 
ended any such voyage. Man. Law Nat. 328; 
Wheat. Int. Law, pt. 4, c. 3, § 13; The Santis- 
sima Trinidad, 7 Wheat. [20 U. S.] 348. 

FIELD, District Judge. This is an in- 
formation filed by the district attorney, in 
behalf of the United States, and of Daniel 
Howell, against the schooner, now called the 
Etta, but lately known as the Retribution, 
seized at Jersey City, on the 1st day of Sep- 
tember, 1863, for an alleged forfeiture under 
the laws of the United States. The libel, aft- 
er reciting the existence of an insurrection 
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against the government of the United States, 
and the proclamation of the president of the 
15th of April, 18(51, proceeds to allege five dis- 
tinct grounds of forfeiture. (1) That Vernon 
C. Locke and Thomas Jones, and other per- 
sons unknown, have acquired, purchased, 
sold, and given the said vessel, with intent 
that the same should he used and employed 
in aiding and abetting such insurrection, in 
violation of the 1st section of the act of Au- 
gust 6, 1861 [12 Stat. 319], entitled "An act 
to confiscate property used for insurrectionary 
purposes." (2) That in violation of the same 
section, the said Vernon O. Locke and Thomas 
Jones and others, being the owners of said 
vessel, have used and employed her in aid of 
such insurrection. (3) That the said vessel 
was the property of Vernon C. Locke and oth- 
er persons unknown, acting as officers of the 
navy of the rebels, in arms a'gainst the gov- 
ernment of the United States, and therefore 
liable to seizure under the 5th section of the 
act of July 17, 1862, entitled "An act to sup- 
press insurrection, to punish treason and re- 
bellion, to seize and confiscate the property 
of rebels, and for other purposes." (4) That 
the said vessel was the property of Vernon C. 
Locke and others, holding certain offices and 
agencies under the government of the so- 
called "Confederate States of America," and 
therefore liable to seizure, under another 
clause of the same section of the act of July 
17, 18G2. (5) That the said vessel was pur- 
chased,- fitted out in whole or in part, and 
held, for the purpose of being employed in the 
commission of piratical aggressions and depre- 
dations, and in the commission of other acts 
of piracy, as defined by the law of nations, in 
violation of the 1st section of the act of Au- 
gust 15, 1861, entitled "An act supplementary 
to an act entitled *An act to protect the com- 
merce of the United States, and punish the 
crime of piracy.' " 

A claim is interposed by Gustave Renouard 
and Byron Bode, who allege that they are 
merchants, residents of Nassau, New Provi- 
dence, British subjects, and bona fide owners 
of the said schooner Etta. That in the month 
of February, 1863, while the said schooner 
Etta, then called the Retribution, was in the 
port of Nassau, she was deemed unseaworthy, 
and a survey was duly had in Nassau upon 
her by competent shipbuilders and shipping 
merchants. That in consequence of such sur- 
vey, and by order of the board of survey, she 
was in the said month of February, 1863, sold 
by public auction in Nassau to Thomas Stead 
of the same place, a British subject, who con- 
tinued to hold and own her until about the 
20th day of July thereafter, when he caused 
her to be sold by public auction at Nassau, 
at which sale these claimants bought her, in 
good faith and for a valuable consideration. 
That on the 2d day of July, 1863, and on the 
completion of such purchase, they received a 
bill of sale of her from the said Thomas 
Stead, took possession of her, and have been 
her sole owners ever since, no other persons 



having any share, interest, or ownership in 
her. They also allege, that since they have 
owned the said vessel she has not been en- 
gaged in any illegal or piratical voyage, and 
that they have not been privy to or interested 
in any prior illegal or piratical voyage, and 
that they have never used her at any time in 
contravention of any statute of the United 
States, or been privy to or interested in any 
such contravention. It is to the question 
of the validity of this claim that the argu- 
ments of counsel have been chiefly directed. 
Now the first, and by far the most impor- 
tant question in this case, according to the 
view which I take of it, is this, What was the 
character of this vessel? Was she a merchant 
vessel, or was she an armed vessel of war in 
the service of the Confederate States? As the 
judgment I am to pronounce will depend in a 
great measure upon the solution of this ques- 
tion, I propose to examine somewhat in de- 
tail the evidence bearing upon it We have 
in the first place the testimony of Daniel How- 
ell. The first time he ever saw the vessel 
was at Nassau, in March, 1863. She was at 
Cochran's Anchorage. He saw her through a 
glass, while lying there. She appeared like 
an ordinary schooner with a gun amidships. 
When she came into the harbor, he went on 
board of her. She was not then armed, but 
there were indications that she had been. 
There was a track on the deck for a swivel 
gun. It looked as if it had been used for that 
purpose. She was a fore and aft schooner, 
and had the appearance of having been al- 
tered from a propeller. The filling in at the 
stern, where the propeller had been, indicated 
it He saw the captain on board. He went 
under the name of Captain Parker, but his 
real name was Vernon C. Locke. The cap- 
tain told the witness that the vessel was the 
privateer Retribution;' that she was original- 
ly the propeller "Uncle Ben," and had been 
taken from the Yankees. He said, he had 
knocked some half dozen vessels of the 
Yankees to pieces. He showed witness some- 
chronometers which he said he had taken from 
the Yankees. He had six himself, and his 
first lieutenant, whose name was Gray, had 
four or five. But these declarations of Park- 
er, it is said, are nothing but hearsay evidence,, 
and therefore inadmissible. This may be so,, 
and even if they were not, we should feel 
disposed to receive with many grains of al- 
lowance, the boastful account given of his ex- 
ploits by this rebel captain. But what the 
witness saw himself is certainly evidence. 
There were the indications that the vessel had 
been originally a propeller; that she had been 
altered to a schooner; that she had been arm- 
ed. There were the chronometers. They told 
their own tale, of American merchantmen 
plundered and destroyed. They were the cus- 
tomary trophies of rebel privateers. The wit- 
ness saw the vessel every day until the latter 
part of April, when she went out, as he says, 
to run the blockade. She had then another 
captain on board named Jones." She went ou* 
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to go to Wilmington, as the captain said. She 
cleared at the custom house for St Johns, "as 
all the runners of the blockade do." I quote 
the language of the witness. She was loaded 
with salt; the witness might have added, as 
all the blockade runners are. The witness 
was on board, and saw the salt. About ten 
days after she came into port again. She 
was in the same condition in which she had 
gone out, minus her salt. The witness went 
on board of her. She had lost her cargo. The 
captain told him, that just as he got out, a 
steamer sighted him, and in running away 
from her he shipped so much sea, that he lost 
all his cargo. Now here again, what the cap- 
tain told him may be hearsay, but what he 
himself saw is competent evidence. She 
cleared for St Johns. She had a cargo of 
salt on board. She came back in ten days 
without it. Such an explanation of these 
* facts, as the captain is represented as giving, 
is certainly not improbable, and might, per- 
haps, be fairly inferred even without any di- 
rect evidence. This witness also states that 
when the vessel first came to Nassau, the cap- 
tain told him he was going to get her con- 
demned and have her sold; that it was a very 
easy matter to get a vessel condemned. Now 
it turns out in point of fact, that the vessel 
■vas condemned; and the process by which it 
was effected shows that the operation was 
not a difficult one. 

But, it is contended by the counsel for the 
claimants, that Howell is an informer, and 
has, therefore, a direct interest in procuring 
a sentence of condemnation; and on that ac- 
count is an incompetent witness. But I do 
not understand this to be the rule of law. On 
the contrary, it is laid down by Greenleaf, in 
his Treatise upon Evidence, that the fact of 
a witness for the prosecution being entitled 
to a reward from the government upon convic- 
tion of the offender, or to a portion of the 
fine or penalty inflicted, is not admitted as a 
valid objection to his competency. "The pub- 
lic," he observes, "has an interest in the sup- 
pression of crime and the conviction of crimi- 
nals. It is with a view to stir up greater vigi- 
lance in apprehending, that rewards are giv- 
en, and it would defeat the object of the leg- 
islature, to narrow the means of conviction 
by means of those rewards, and to exclude 
testimony which otherwise would have been 
admissible:" 1 Greenl. Ev. § 412. The in- 
terest which this witness has in the event of 
the suit, may detract somewhat from the 
credit to which his testimony is entitled, and 
may cause it to be received with a certain de- 
gree of jealousy. But I see no reason to 
doubt the substantial truth of his statements. 
In all important particulars, they are abun- 
dantly confirmed by the testimony of other 
witnesses. 

Eppes Sargeant lives at Nassau, and is clerk 
of the Dry Dock in that city. Thinks the ves- 
sel came' in the last of February or first of 
March, 1863. She same in at Cochran's Land- 
ing and lay there some time. He saw her 



when she came into the harbor. He saw a cir- 
cle on hei;, where it appeared a gun had trav- 
ersed. It was where they carry pivot guns. 
He knew of no other purpose for which such 
a mark could exist. She was advertised for 
sale by Adderly & Co., as the "Confederate 
Schooner Retribution." Witness saw the ad- 
vertisement. Adderly & Co. were agents for 
most of the rebel steamers. The Retribution 
was universally known and spoken of as a 
rebel privateer. Prom a conversation he had 
with Mr. Bode, one of the claimants, witness 
supposed he knew all about her. Witness re- 
marked to him, on learning she was coming to 
New York, that he bought her on purpose to 
make trouble between the two governments, 
knowing that she had been a privateer, and 
that she probably would be seized as soon as 
she arrived. His answer was, "If they seized 
her, he would make them pay well for her." 
He did not deny that he knew she had been 
a privateer. 

Thomas Samson is a detective in the treas- 
ury department at New York. He was in 
the Bahama Islands in the spring of 1863; was 
sent by board of underwriters and marshal to 
look after blockade runners. He first saw 
the schooner Retribution on the south side of 
Long Key. She was a rebel privateer, and 
armed. Remembers distinctly seeing one, and 
he thinks two, guns on board of her. Saw 
two of the officers of the vessel, the first and 
second lieutenants. Had a conversation about 
the difficulty between the North and the 
South. The* captain of the Retribution said, 
"they had done nothing more than the North 
had/' This was about the 15th of February, 
1863. The witness next saw the Retribution, 
about a month afterwards, at Cochran's An- 
chorage, about five miles from the city of Nas- 
sau. She had no guns then. The Retribu- 
tion was publicly and generally known at 
Nassau as a rebel privateer. It was as no- 
torious as anything could be. Nobody doubt- 
ed it Such is an outline of the evidence ad- 
duced on the part of the libellants touching 
the character of this vessel. Is it contradict- 
ed by the witnesses who have been examined 
on the part of the claimants? So far from 
this, it is confirmed in almost every particular. 
Byron Bode, one of the claimants, on his 
cross-examination says: "The Etta was 
known as the 'Retribution,' when she arrived 
at Nassau. I heard that she had been a pro- 
peller, and altered to her present state and 
shape as a schooner." 

Charles I. Marshall says: "I heard that the 
Etta had been a privateer. • I believe it was 
publicly known at Nassau." 

George D. Harris says: "I believe the ves- 
sel to have been once employed in the service 
of the Confederate States as a privateer, un- 
der the name of the 'Retribution.' I think it 
probable it was known at Nassau, although I 
really don't know that it was. I knew Cap- 
tain Parker in command of her when she was 
the Retribution. She was called the 'Retribu- 
tion' when she arrived." In the copy of the 
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register granted to Thomas Stead, she is de- 
scribed as foreign built— her name "Etta"— 
and her foreign name "Retribution." 
& William Sawyer, who was the harbor mas- 
ter at Nassau, and one of the surveyors upon 
whose report she was condemned, says: "The 
vessel was called the 'Retribution' when I 
saw her first. It was said then that she was 
a Confederate vessel of war." 

The testimony of Edward B. A. Taylor too 
upon this point is very significant, and must, 
I think, remove all doubt as to the true char- 
acter of this vessel. He was the acting re- 
ceiver general, and registrar of shipping at 
Nassau, and was examined as a witness upon 
the part of the claimants. "The Retribution," 
he says, "did not enter as a trader in this 
port of Nassau. She was treated as a Con- 
federate vessel of war. Such vessels do not 
pass the receiver general's office at all." 

From all the evidence then in this case, it 
Is impossible to resist the conviction, that 
this vessel was an armed vessel of war in the 
service of the Confederate States. She was 
probably as well known at Nassau, as the 
Sumter at Gibraltar, or the Georgia at Liv- 
erpool. Could then the claimants, who are 
British subjects residing at Nassau, acquire 
a valid title to ler, by a bill of sale, or in any 
other way? It is really the case of a pur- 
chase by a neutral, of a vessel of war be- 
longing to a belligerent, while lying impris- 
oned in a neutral port, from which there was 
no escape without peril of capture. I use the 
terms "neutral," and "belligerent," as descrip- 
tive of the relation which subsists between 
the claimants and the Confederate States, 
because, by her proclamation of neutrality, 
of the 13th of May, 1S61, the queen of Eng- 
land recognised "hostilities as existing be- 
tween the government of the United States 
of America, and certain states styling them- 
selves 'The Confederate States of America' "; 
and the supreme court of the United States 
have decided, that after such an official rec- 
ognition by the sovereign, a citizen of a for- 
eign state is estopped from denying the ex- 
istence of a war with all its consequences as 
regards neutrals. Prize Cases, 2 Black [67 
U. S.] 669. 

This question, as to the right of a neutral 
to purchase an enemy's vessel of war, would 
at any time, and under any circumstances, 
be a question of importance; but it derives 
an especial interest from the nature and char- 
acter of the war in which we are now en- 
gaged, and which would render the exercise 
of such a right, supposing it to exist, pe- 
culiarly liable to abuse. It is a matter of 
some surprise, that a question confessedly 
so important, and one too so likely to arise, 
should not have received a larger share of at- 
tention from writers on international law, and 
that it should not have been the subject of 
more frequent judicial determination. And 
yet, with the exception of the case of The 
Minerva [6 C. Rob. Adm. 396J, decided by 
Lord Stowell in 1807, and which has been 



silently adopted as an authority by subse- 
quent text waiters, it has never, so far as I 
have been able to ascertain, been the sub- 
ject either of legal discussion or of legal 
adjudication. 

With regard to the purchase of merchant 
vessels belonging to a belligerent the case is 
otherwise. The question has frequently 
arisen, and there are repeated decisions in 
reference to it in the English courts of ad- 
miralty. The law, however, upon this sub- 
ject varies in different countries. The 7th 
article of the French regulations of the 26th 
of July, 177S, which is still in force, provides, 
that enemy-built vessels cannot be reputed 
to belong to neutrals, unless there is docu- 
mentary proof found on board, that the sale 
to a subject of an ally or neutral was made 
before the commencement of hostilities. This 
regulation is thus defended in a recent 
French treatise, in answer to the question, 
of what importance it is, whether enemy's 
vessels have been sold to neutrals before or 
after hostilities. "Belligerents, in desiring in 
maritime wars to appropriate to themselves 
ships of their enemies, do not wish that the 
latter should, to avoid capture and confisca- 
tion, realize the capital which their vessels 
represent. All enemy's vessels pursued by 
cruisers, and in donger of being captured, 
would take refuge in neutral ports, and in 
order that they might not be captured, their 
owners would sell them to neutral citizens." 
See Lawr. Wheat. Int. Law, 581, note. The 
Russian rule would seem to be the same as 
the French. In England, however, the va- 
lidity of such purchases has been sustained, 
not however without much discussion, and 
some hesitation of opinion. They are allowed 
to be legal, but obnoxious to much suspicion, 
and courts will always feel it to be their 
duty to look into them with great jealousy. 
The Bernon, 1 C. Rob. Adm. 102; The Sechs 
Geschwistern, 4 C. Rob. Adm. 101. Such too 
would appear to be the law in the United 
States. 2 Wheat. [15 U. S.] Append. 450; 6 
Op. Attys. Gen. p. 652; 7 Op. Attys. Gen. p. 
538. Of course, in countries like France and 
Russia, where the transfer of an enemy's 
merchant ships is held to be illegal, the pur- 
chase of ships of war belonging to an enemy 
must be deemed illegal also. For every pos- 
sible reason which could be assigned for the 
one, would apply with tenfold force to the 
other. But how is it in England and the 
United States, where the purchase by a neu- 
tral of an enemy's merchant vessel is not in 
general illegal? Is the right of purchase con- 
fined to merchant vessels, or does it extend 
also to vessels of war? There is, as I said 
before, but a single adjudged case, in which 
the question seems to have arisen. It is the 
case of The Minerva, decided by Lord Stow- 
ell, and reported in 6 C. Rob. Adm. 396. It 
was the case of a vessel under Kniphausen 
colors, and claimed by Count Bentinck. Lord 
of Kniphausen, as a ship purchased by him, 
in April, 1S07, in the port of Bergen. She had 
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been a Dutch ship of war, belonging to the 
Butch East India Company, and had been 
chased into North Bergen after an action with 
a British frigate, and had been lying in that 
port for nearly three years. Count Bentinck 
was allowed to appear in person before the 
icourt, and explain the circumstances of the 
transaction. He stated that the vessel had 
been long ago disposed of, at the breaking up 
of the Dutch .East India Company, to indi- 
viduals, on whose account she had since con- 
tinued in the port of Bergen; and that it was 
from these persons, and not from the gov-, 
ernment of Holland, or from any public com- 
pany, that the purchase was made. It was 
also stated that the vessel was purchased for 
the purpose of being employed in the West 
India trade to St. Thomas; and that she was 
on her way from Bergen to Kniphausen when 
she was captured. Here then was the case 
of a vessel, not belonging to the govern- 
ment of Holland but to the Dutch East India 
•Company; a vessel that had been lying for 
nearly three years in a neutral port; that had 
been sold, a long time before, upon the break- 
ing up of the company, to individuals, from 
whom she was purchased by a sovereign 
prince for the purpose of being employed in a 
legitimate trade. If, under these circum- 
stances, the purchase was illegal, It would 
be difficult to imagine any possible case, in 
which the transfer of an enemy's war vessel 
to a neutral could be deemed lawful. And 
yet Lord Stowell rejected the claim, and held 
the transaction not to be legal. "The first 
question," he says in delivering his judg- 
ment, "is whether such a purchase can be 
legally made? I am not aware of any case 
in this court, or in the court of appeal, in 
which the legality of such a purchase baa 
been recognised. There have been cases of 
merchant vessels driven into ports out of 
which they could not escape, and there sold, 
in which after much discussion and some 
hesitation of opinion, the validity of the pur- 
chase has been sustained. Such eases, I be- 
lieve, did occur during the first wax*, in which 
I attended this court or the court of appeal. 
But whether the purchase of a vessel of this 
description built for war, and employed as 
-such, and now rendered incapable of acting 
as a ship of war, by the arms of the -other 
belligerents, and driven into a neutral port 
for shelter, whether the purchase of such a 
ship, I say, can be allowed, which shall ena- 
ble the enemy so far to rescue himself from 
the disadvantages into which he has fallen, 
as to have the value at least restored to him 
by a neutral pu *chaser, is a question on which 
I shall wait for the authority of the superior 
court before I admit the validity of such 
transfer. That a private merchant could law- 
fully do this, I shall not hold, till I am so 
instructed by \he superior court. That a sov- 
ereign prince should embark in such a trans- 
action, unless under such guards as would 
<eff ectually remove all possibility of abuse, is 
what, but for the instance before us, could 



[25 Fed. Cas. page 1030] 



scarcely have been expected. Some com- 
munication, at least we might suppose, would 
be made to the belligerent government, ac- 
companied with a disclosure of every cireum^ 
stance of caution that should exclude the sus- 
picion of what is always to be apprehended, 
the danger of such a vessel finding her way 
back again into the navy of her own coun- 
try." 

The judgment in this case was not appeal- 
ed from; its correctness, so far as I know, 
has never been called in question; and the 
principle involved in it has since been adopt- 
ed by English text-writers as a settled rule 
of international law 2 Wildm. Int. Law, 90; 
Hasack, Rights of Neutrals, 81; Hazlitt & 
R. Manual Int. Law, 209. 

In this country the question seems never to 
have received a judicial determination; but 
in the appendix to the second volume of 
Wheaton's Reports, which is now known to 
have been written by Judge Story, after stat- 
ing that the purchase by neutrals of enemies' 
ships during war is not in general illegal, the 
author adds: "But the right of purchase by 
neutrals, extends only to merchant ships of 
enemies; for +he purchase of ships of war 
belonging to enemies is held to be invalid." 
And the case of The Minerva is referred to 
as an authority for this position. We have 
then the highest legal authority, both in Eng- 
land and this country, for the doctrine, that 
the purchase by a neutral of an enemy's ship 
of war is illegal. When Lord Stowell and 
Judge Story agree, upon a question touching 
belligerent rights and neutral responsibilities, 
he must be a bold man that would venture 
to differ. But the doctrine is sustained by 
reason as well as by authority. And per- 
haps no case could furnish a better illustra- 
tion of the wisdom and propriety of the rule, 
than the one now under consideration. Here 
is an armed vessel, in the service of the Con- 
federate States, which after preying upon our 
commerce with a boldness and success which 
almost commands admiration, takes refuge 
from the vigilance of our cruisers in the neu- 
tral port of Nassau. Deterred from ventur- 
ing out for fear of capture, she is stripped of 
her armament, purchased by a citizen of 
Nassau, obtains a British register under a 
new name, clears for a neutral port, and then 
endeavors to run the blockade, and make her 
way back to a hosti'e port, where she may 
be repaired and refitted as a vessel of war, 
and again sally forth upon a new career of 
plunder and depredation. A vessel under 
such circumstances cannot be a legitimate 
subject of commercial speculation. A neu- 
tral who purchases her, whatever paay be his 
motives, does it at his peril. He may desijjn 
to devote her to peaceful commerce, but the 
warlike character once impressed still ad- 
heres to her. He may call her the "Etta," 
but she is still the "Retribution," and by that 
name will be known and remembered. 

The counsel for the claimants, in the course 
of his very able argument, alluded to the 
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cases of the "Sumter," and the "Georgia," 
both of which had been Confederate vessels 
of war, and both of which had been trans- 
ferred to neutrals. The inference that he 
would draw from these instances is, that such 
transfers could not have been illegal. But 
this is assuming the very point in contro- 
versy. When the legality of those transfers 
shall have been affirmed, by our judicial tri- 
bunals, then, and not till then, can an argu- 
ment in favor of the claimants be derived 
from them. On the contrary, these transac- 
tions only show the frequency and the fa- 
cility with which such transfers are made, 
and ought therefore to admonish us of the 
danger of sanctioning such a practice. Let it 
be understood that such transactions are law- 
ful, and we may look to see every rebel pri- 
vateer, chased by our cruisers into a neutral 
port, emerging in a few days clothed with a 
British register— decked in new colors— and 
called by a new name. 

But it is insisted that this vessel, after her 
arrival at Nassau, was, upon a survey, found 
to be unseaworthy, and thereupon sold at 
public auction, and that Stead, the pur- 
chaser, thereby acquired a valid title, which 
he afterwards transferred to the claimants. 
That there are circumstances under which 
the master of a merchant vessel may, in the 
absence of the owner, and upon a report by 

• surveyors of her unseaworthiness, sell her, 
so as to vest the property in the purchaser, 
is undoubtedly true. But this is only in a 
case of supreme necessity, which sweeps all 
ordinary rules before it. It must be a neces- 
sity which leaves no alternative, which pre- 
scribes the law for itself, and puts the party 
in a positive state of compulsion to act 
The master in such a case acts for the owner, 
because he has no opportunity to act for him- 
self. If the property could be kept safely un- 
til he could be consulted, and have an op- 
portunity in a reasonable time to exercise his 
own judgment as to the propriety of a sale, 
the necessity to act for him would cease. It 
is not enough that the master acts in good 
faith and for the interest of all concerned, if 
the requisite necessity for the sale be not 
clearly made out Not even the sanction of a 
vice-admiralty court, much less the report of 
surveyors, will aid the sale when the req- 
uisite necessity is wanting. The master is 
employed only to navigate the ship, and the 
sale of it is manifestly beyond his commis- 
sion, and becomes the unauthorized act of a 
servant, disposing of property which he was 
intrusted only to cany and convey. This is 
the doctrine of all the cases upon the subject, 
both in England and in this country, and is 
sanctioned by the very highest authority: 
Idle v. Royal Exchange Assur. Co., 8 Taunt 
755; Read v. Bonham, 3 Brod. & B. 147; 
Robertson v. Clarke, 1 Bing. 445; Hall v. 

' Franklin Ins. Co., 9 Pick. 466; The Tilton 
[Case No. 14,054]; 3 Kent, Comm. (2d Ed.) 
173. 
Now it would not be difficult to show, from 



an examination of the evidence in this case, 
that no such necessity existed as would have 
justified the sale of this vessel, supposing it 
to have been an ordinary merchant ship. But 
no such examination is necessary, for the ves- 
sel in question was, as we have already seen, 
not a merchant vessel at all, but an armed 
vessel of war in the service of the Confeder- 
ate States. That the officer in command of 
a war vessel of a belligerent can, under the 
pretence of her being unseaworthy, have her 
condemned and sold in a neutral port, and 
that a valid title can thus be acquired to her, 
is a proposition too monstrous to merit a mo- 
ment's discussion. The relation in which 
such an officer stands towards those by whom 
he is commissioned and employed, is so en- 
tirely different from that which subsists be- 
tween the master of a merchant vessel and 
the owner, that no rule drawn from the one 
can, und^r any possible circumstances, be 
applicable to the other. And even admit- 
ting that, as between the captain of this ves- 
sel and her owners, the sale of her under the 
circumstances was justifiable, still it was a 
transfer to a neutral of a war vessel of a 
belligerent, and, therefore, as I have endeav- 
ored to show, illegal. Surely, if the owners 
of this vessel could convey to Stead no valid 
title to her, it will hardly be pretended that 
the captain, acting as he always does in such 
cases as agent for the owners, could do so. 
If then the sale of this vessel to Stead con- 
veyed no title to him, he of course could 
transmit no title to the claimants. 

Whether the claimants, Renouard and 
Bode, acted in good faith in the purchase of 
this vessel, it 5 s unnecessary to inquire. 
That they are respectable merchants of Nas- 
sau, that they paid a valuable consideration 
for her, and that they had no intention of 
employing her for any illegal purposes, are 
cheerfully admitted. This is more, however, 
than can be said with regard to Stead. There 
is too much reason to believe that his ob- 
ject in purchasing the vessel was to employ 
her in running the blockade. But whether 
this be so or not, it is a matter of no im- 
portance, in the view which I have taken of 
this case. He had no right to purchase her 
for any purpose. And as to Renouard and 
Bode, they must have known that this had 
been a war vessel in the service of the Con- 
federate States, and they ought to have 
known that for this reason, she was not a 
legitimate object of commercial speculation. 
. The claim is rejected. 
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UNITED STATES v. EVANS. 

[19 Int. Rev. Rec. 118.] 

Distriet Court, E. D. Tennessee. April, 1874. 

Counterfeiting— Witnesses— Detectives. 

George Andrews, U. S. Dist Atty. 

E. C. Camp, for defendant. 
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EMMONS, District* Judge, alluding to the 
claim of forbearance made for the defence 
because of their refusal to impeach the wit- 
ness Dyer and show that he too had been en- 
gaged in passing counterfeit money, said in 
substance that the guilt of the defendant 
was proved quite irrespective of Dyer's 
credibility. No logical connection was seen 
between the assumed fact of his complicity 
and the punishment due to the prisoner. 
His honor saw in it only an additional rea- 
son for increased severity upon this whole 
class of offenders, so many of whom have 
been convicted and plead guilty during the 
present term. It is the temptations which 
they present to the young and inexperienced 
which bring to the bar so many novices in 
crime for whom a larger sympathy is felt 
and upon whom, consistent with justice, 
lighter punishment may be inflicted. The 
witness Dyer is a young man of prepossess- 
ing appearance. If we may assume the 
worst which is said of him it proves only 
that one more victim of these old dealers in 
counterfeit money has fallen a prey to their 
arts. His parents and kindred, or citizens 
who are interested in the safety of society, 
will fail to perceive in the fact that he had 
fallen any mitigation' of the offence of the 
old and hardened criminal who had been 
one of the instruments of his fall. 

The instrumentalities by which so large 
a number of offenders have now been 
brought to justice, the detective force of the 
government, have been but slightly referred 
to in the appeal made to the court; and cer- 
tainly not in any manner demanding the 
dissent of the court on this occasion. As 
this case, however, owes its presence and 
result here to the skill and diligence of gov- 
ernmental employees, and as such agencies 
have been so frequently a subject of severe 
comment, he deemed it a duty briefly to call 
attention to the demonstration which the 
history of the present term afforded of the 
efficiency and beneficence' of the system. 

It had abundantly appeared that for many 
years in this district the passing of counter- 
feit money had become a methodized busi- 
ness. It had its manufacturers, its whole- 
sale and retail dealers, many of whom were 
as well known and recognized in the com- 
munity as the miller and the merchant 
Magistrates, county clerks, members of the 
bar, and otherwise apparently respectable 
business men kept each other in counten- 
ance in the commission of this unpunished 
crime. Although arrests sometimes took 
place the most authoritative information 
wan-anted the declaration that convictions 
had not followed. The astounding and 
mortifying fact was presented that while 
public sentiment produced activity in the 
punishment of other high crimes thi& class 



of offenders perpetrated their wrongs with 
such impunity and frequency that the ordi- 
nary business of the country was seriously 
impeded. The numbers who were joining 
their ranks were rapidly increasing. Lead- 
ing citizens appealed to the government for 
protection. Numerous suspected persons 
were pointed out, but proof of overt acts 
was found to be impossible. A detective 
force was sent to discover the necessary 
evidence for conviction. By a series of 
simple, yet skillful plans, large numbers of 
guilty parties were induced to offer their 
criminal wares for sale and display their 
possession in circumstances which removed 
all dinlculty of proof. The gratifying re- 
sult is that numerous old offenders, with 
still greater numbers of lesser criminals, 
whom they had deluded into their service, 
have been convicted and punished. That 
the agency has been efficient and successful 
is beyond all doubt. The only criticism 
which the court or a watchful public, jeal- 
ous of the citizens* rights and careful to 
guard their reputation, can make of it is the 
danger that innocent parties may be sedu- 
ced into crime by the agents of the govern- 
ment. His honor said he had examined the 
plans and methods of this action intended 
to prevent the possibility of such a conse- 
quence. Detail would be out of place here. 
All that would be appropriate would be to 
refer to actual results before us— to that 
which is proved by the records of the court. 
The extraordinary fact was true, that of the 
great number of indictments which stood 
for trial at the present term, pleas of guilty 
had been entered in nearly all, and in the 
few which have been brought formally be- 
fore a jury, so clear and convincing was the 
proof that in not one of them had an ad- 
dress of any kind been made by counsel for 
the defence. The citizen might look upon 
this protective and necessary work without 
any fear that in the extent of its success 
and the rapidity of its execution a single 
citizen has been sacrificed by inadvertence 
or unscrupulousness. 

If the detective force would continue this 
conscientious carefulness, adhere rigidly to 
those rules for their guidance so well calcu- 
lated to insure the safety of their action, 
the time would socn come, if it had not al- 
ready arrived, when counsel for the prison- 
er could' no longer by a contemptuous em- 
phasis of the word detective, and a sneer- 
ing manner cast odium upon the calling. 
It will be as seldom attempted as the like 
unjust purpose now is in reference to the 
word judge. He believed there were few 
more useful arms of the public service than 
that which had so speedily brought to pun- 
ishment so large a number of dangerous of- 
fenders. 
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Case 35To. 15,063. 

UNITED STATES v. EVANS et al. 

[Crabbe, 60.] i 

District Court, E. D. Pennsylvania. Dec. 5, 
1836. 

United States — Priority op Claim — Partner- 
ship Assets. 

It seems that where one of a partnership is in- 
debted to the United States, and an assignment 
is executed of the joint and several property of 
the partners, the United States are not entitled 
to a preference over the joint creditors for the 
payment of such individual debt out of the assets 
of the partnership. 

Jonah Thompson being indebted to the Unit- 
ed States as surety on sundry bonds of Sam- 
uel Thompson, given in the years 1825 and 

1826, became an insolvent on the 7th May, 

1827, and was released by the secretary of 
the treasury on the 13th December, 1832. 
See United States v. Thompson [Case No. 16,- 
4S7]. On the 25th May, 1827, Jonah and 
George Thompson, then, and for some time 
before, trading together, executed an assign- 
ment of their joint and several property. Cer- 
tain joint assets came into the hands of the 
defendants [Joseph R. Evans, William Yard- 
ley, and James Nevins], as assignees, and this 
suit was commenced to test the right of the 
United States to a preference over the joint 
creditors for the payment of the individual 
debt of Jonah Thompson, on the bonds above 
stated, out of the joint assets of the partner- 
ship. 

Mr. Gilpin, U. S. Dist. Atty. 

This case presents less a question of fact 
than ot law. The affairs of the estate have 
been properly managed by the defendants; 
and the question is whether the United States 
have a right to the assets now in the as- 
signees* hands, in preference to other credit- 
ors, under the various laws on that subject. 
Act Aug. 4, 1790, § 45 (1 Story's Laws, 147 
[1 Stat. 169]); Act March 3, 1797, § 5 (1 Sto- 
ry's Laws, 4G5 [1 Stat. 512]); Act March 2, 
1799, § 65 (1 Story's Laws, 630 [1 Stat. 676]). 

Samuel and Jonah Thompson became in- 
debted to the United States, the one as prin- 
cipal and the other as surety, on various cus- 
tom-house bonds, amounting in all to $10,- 
585.43, on which the interest up to the present 
date amounts to $5,346.11. On the 7th May, 
1827, Jonah Thompson became insolvent On 
the 25th May, Jonah and George Thompson 
made a voluntary assignment, for the benefit 
of their creditors, to William Sansom and oth- 
ers. A partnership then existed between 
these assignors, and Jonah Thompson also 
carried on business in his own name. The as- 
signment was of the joint and separate prop- 
erty, to pay the partnership and the personal 

i [Reported by William H. Crabbe, Esq.] 



debts. The assignees, however, refused to 
accept this assignment, and on the 16th No- 
vember, 1S27, they assigned over the property 
to the present defendants, on the same trusts. 
Under this assignment, a large sum of money* 
passed into the defendants' hands. The gross 
amount received has been $81,678.25, and the 
claims thereupon which we admit are to be 
preferred to that of the United States are 
$70,920.08. This leaves the sum now in con- 
troversy at $10,758.17. To this last amount, 
under the laws which have been cited, we con- 
tend that the United States are entitled. 

J. M. Read, for defendants. 

If the United States are entitled to the mon- 
ey the defendants have received, we make no 
question as to where it came from, whether 
from the separate estate of Jonah Thompson, 
or the joint estate of both assignors. All the 
proceeds of the real estate of Jonah Thomp- 
son have been paid over to the United States, 
and there is no claim on that account. The 
personal estate of both assignors, received by 
the defendants, amounts to $140. And the 
whole of the sum now in question, with the 
trifling exception just mentioned, arose from 
the joint property. The question, then, is 
whether the United States, on bonds in which 
Tonah and George Thompson never appeared, 
together, nor George Thompson at all, are to 
be paid out of the partnership funds of those 
parties, in preference to partnership creditors. 
Partnership property is never liable to pay a 
separate debt until all the joint debts are 
paid. United States v. Astley [Case No. 14,- 
472]; Tom v. Goodrich, 2 Johns. 213; Rex v. 
Sanderson, 1 Wightw. 50, 6 Cond. Exch. 443; 
U. S. v. Hack, 8 Pet. [33 U. S.] 271. 

Under an agreement of counsel that leave 
should be reserved to move to set the judg- 
ment aside, on the question of law, HOPKIN- 
SON, District Judge, charged the jury as fol- 
lows: 

The 'balance which is the subject of contro- 
versy, to wit, $10,758.17, arose from the sale 
of partnership property belonging to the firm 
of George and Jonah Thompson. This part- 
nership is insolvent, and its assets insufficient 
to pay the joint debts. The question, then, 
is whether the fund arising from partnership 
property is to be applied to the debt of Jonah 
Thompson, one of the partners, in preference 
to the creditors of the partnership. I am of 
opinion that the United States are not enti- 
tled to this preference, and that your verdict 
should be for the defendants. 

Upon this charge a verdict was given for 
the defendants, and judgment nisi entered 
thereon. The United States subsequently paid 
the costs, and made no motion to set aside the 
judgment 
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Case ~No. 15,063. 

UNITED STATES v. EVANS. 

[1 Cranch, 0/0. 55.] i 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Information— Amendment. 

An information may be amended. 

The information was amended by filling 
.up the blank of the $ate of the commission 
of the offence. The same amendment was 
also permitted in the cases of U. S. v. How- 
ard, U. S. v. Smith, and U. S. v. Zimmer- 
man [unreported]. Leave was given to the 
defendants to plead de novo; and a contin- 
uance allowed at their request 

THE COURT, also, in this case, gave leave 
to amend the information, by describing the 
particular kind of liquor sold. 



Case Wo. 15,064. 

UNITED STATES v. EVANS. 

[1 Cranch, C. C. 149.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

Constable— Indictment — Bond. 

Indictment lies for acting as constable without 
giving bond. 

Indictment [against Evan Evans] for act- 
ing as constable without giving bond agree- 
ably to the fourth section of the act of May 3, 
1802 [2 Stat. 194]. 

Verdict, guilty of serving warrants, but 
not of serving any execution. 

Mr. Peacock, for defendant, contended that 
the object of the law was only for the se- 
curity of creditors as to receipt of money 
on execution. 

But THE COURT (nem. con.) was of opin- 
ion that the omission to give the bond was a 
violation of duty; and fined the defendant 
one dollar. 



Case Wo. 15,065. 

UNITED STATES v. EVANS. 

[4 Cranch, C. C. 105.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1830. 

Indictment— Keeping Faro Table— Statotouy 
Penalty — How Recovered. 

The penalty for keeping a faro table in a 
place occupied as i tavern, contrary to the Mary- 
land act of 1797, c. 110, may be recovered by 
indictment. 

The defendant was convicted upon an in- 
dictment for keeping a faro table at a place 
occupied as a tavern, contrary to the Mary- 
land act of 1797, c. 110. 

Mr. Dandridge, for defendant, moved in 
arrest of judgment, and contended that 
the verdict does not authorize the court to 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



give judgment for the penalty; but only cre- 
ates a cause of action in favor of any one 
who will sue upon that verdict for the pen- 
alty. The second section of that act says: 
"On pain of forfeiting, for every offence, the 
sum of fifty pounds, upon conviction there- 
of by indictment or confession in the county 
court." The fifth section says, that "one 
moiety of the forfeiture accruing or becom- 
ing due under this act shall be applied to 
the use of the county, and the other moiety 
to the person or persons who shall sue for the 
same." By the act of congress of the 3d of 
March, 1801 (2 Stat 115,) Bureh's Dig. 233, 
it is enacted "that all fines, penalties, and 
forfeitures, accruing under the laws of the 
states of Maryland and Virginia, which by 
adoption have become the laws of this dis- 
trict, shall be recovered, with costs, by in- 
dictment, or information in the name of the 
United States, or by action of debt in the 
name of the United States and of the in- 
former; one-half of which fines shall accrue 
to the United States, and the other half to 
the informer," etc. 

Mr. Dandridge cited Com. v. Richards, 1 
Va. Cas. 133, in which case it was decided, 
by the general court, that the forfeiture of 
$150, declared by Act 1797, c. 2, § 3, cannot 
be recovered for the use of the common- 
wealth by information; the forfeiture being 
given "to the person who will sue for the 
same." Rex v. Luckup, 2 Strange, 1048, that 
upon a conviction under St. 9 Anne, c. 14, 
for cheating at play, the court could not give 
judgment for five times the value of the 
thing won; the act having provided that the 
penalty should be recovered by action "by 
such person as will sue for the same." St. 
30, Geo. I. c. 24. 

THE COURT (THRUSTON, Circuit Judge, 
absent) overruled the motion in arrest of 
judgment, because the forfeiture accrues up- 
on the conviction, and the conviction is to 
be by indictment, according to the express 
words of the act of Maryland of 1797, c 110, 
as well as by the act of congress of the 3d 
of March, 1801 (2 Stat 115). No other mode 
of recovering the penalty is given by either 
of those statutes; and the practice has been, 
uniformly, both in Maryland and in this 
District, to render judgment for the penalty, 
upon conviction upon indictment under that 
statute. 

The counsel for the defendant contended, 
that, as half of the penalty was, by the stat- 
ute of Maryland, to be applied to the use of 
the county, and the other half to the person 
who should prosecute and sue for the same, 
the penalty could only be recovered by an 
action of debt by the informer and the Unit- 
ed States. But the statutes upon which the 
cases which were cited by the defendant's 
counsel were decided prescribed the mode 
of recovery to be by any person who will 
sue for the same. Such is also the provision 
of the test act, 25 Car. II. c. 2, § 5, upon 
which the information was founded in the 
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•case of Story v. Pleasaunce, 1 Lutw. 54. Mo- 
tion overruled. See, also, U. S. v. Simms, 1 
branch [5 U. S.] 252. 



Case Wo. 15,066. 

UNITED STATES v. The EXPRESS. 

■SAME v. TWO HUNDRED AND FORTY 
BUNDLES OF CIGARS. 



(Case No. 15,067) U. S. v. FAIRCHILDS 



[21 Law Rep. 41.] 
District Court, S. D. New York. 



1858. 



Customs Doties — Discharge op Goods — Mani- 
fest—Post Entry. 

Discbarge of cargo into lighters not an unload- 
ing under the statute. After such discharge, 
by general order, consignee should be allowed to 
make a post entry of goods not on the manifest. 

Proceedings to forfeit vessels and cigars 
on the ground that the cigars, exceeding §400 
in value, were unloaded from the vessel with- 
out any permit from the collector, contrary 
to the fiftieth section of the collection act of 
March 2, 1799 [1 Stat 665]. The facts were, 
that when the vessel arrived she was de- 
tained at quarantine, and her cargo was or- 
dered to be discharged into lighters — some 
cigars under special permit, and the rest of 
the cargo under a general order. All the 
<cargo of the vessel was thus discharged from 
the Express into lighters, under the inspec- 
tion of custom house officers, and brought 
to this city; but before it was- landed, the 
consignees* discovering that the cigars in 
question were not upon the manifest, applied 
to the collector to make a post entry of them. 

Held, that upon the facts in evidence the 
act of removing the cargo into lighters was 
not an unloading and delivery of them from 
the barque, coming reasonably within the 
purview of the prohibition of the statute (1 
Stat. 665, § 50), the separation from the ves- 
sel not taking them from her charge and con- 
trol (U. S. v. Smith [Case No. 16,343]). That 
what was done in respect to these cigars, 
fairly falls within the scope of the authoriza- 
tion of the general order issued to the con- 
signee. The informations dismissed, and ves- 
sel and cigars ordered to be discharged. 



Case 3STo. 15,067. 

UNITED STATES v. FAIRCHILDS. 

II Abb. U. S. 74; i 1 Am. Law T. Rep. U. S. 

Cts. 58; 7 Am. Law Reg. (N. S.) 306; 7. 

Int. Rec. 101; 15 Pittsb. Leg. J. 343.] 

District Court, W. D. Michigan. Oct. Term, 
1867. 

Constitutionality of Bounty and Pension 
La.tvs -Claim Agent's Commission. m 

1. Under the constitutional authority "to raise 
jmd support armies" (Const art 1, § S), congress 
has power to bestow bounties and pensions up- 
on those who may engage in the military serv- 
ice of the United States. 

i [Reported by Benjamin Vaughn Abbott, 
Esq., and here reprinted by permission.] 



2. This power embraces and authorizes an en- 
actment making it an offense punishable in the 
national courts, to detain from a military pen- 
sioner any portion of a sum collected in his be- 
half, as his pension. 

[Cited in U. S. v. Hall, 98 U. S. 356.] 

3. Sections 12 and 13 of the pension act of 
July 4, 1864 (13 Stat. 389), limiting the fees of 
agents and attorneys for making out and causing 
to be executed the papers necessary under the 
act, and providing that the receiving of any 
greater compensation than that prescribed shall 
be punishable as a misdemeanor, are, therefore, 
constitutional. 

[Cited in U. S. v. Marks, Case No. 15,721.] 

Demurrer to an indictment. 

The defendant, James H. Fairchilds, was 
indicted for having wrongfully withheld from 
one Penrose, a pensioner of the United States, 
a portion of a sum which the defendant, act- 
ing as agent for Penrose, had collected from 
the pension office, as being a pension to 
which Penrose was entitled. The indictment 
was founded upon sections 12 and 13 of the 
pension act of July 4, 1S64 [13 Stat 389], the 
substance of which is as follows: That any 
agent or attorney who shall, directly or indi- 
rectly, demand or receive any greater com- 
pensation for services under the act than that 
prescribed, or who shall contract or agree to 
prosecute any claim for a pension, bounty, or 
other allowance under the act for a percent- 
age on the amount of the claim, or who shall 
wrongfully withhold from a pensioner or oth- 
er claimant tile whole or any part of the pen- 
sion or claim allowed and due, shall be deem- 
ed guilty of a high misdemeanor, punishable 
by fine or imprisonment The sum withheld 
was claimed and retained by defendant as his 
commission for services rendered by him to 
the pensioner. 

[The indictment charges that Fairchilds 
wrongfully withheld $64.52 from Penrose, a 
pensioner, part of §174.52 collected and re- 
ceived by Fairchilds as pension money al- 
lowed and due Penrose from the United 
States. Penrose is a discharged soldier, and 
as such was entitled to a pension. He em- 
ployed Fairchilds to obtain such pension, 
which Fairchilds did, and received from the 
pension onice §174.52. Of this he paid Pen- 
rose §110, retaining and withholding the bal- 
ance as compensation for services.] 2 

The defendant demurred to the indictment 
upon the ground that the facts alleged did 
not amount to any offense. 

A. D. Griswoid, Dist Arty., and E. S. Eg- 
gleston, for the United States. 
Lucius Patterson, for defendant 

WITHEY, District Judge. It is argued that 
congress has nc power, under the constitu- 
tion, to define as an offense that which is 
charged against Fairchilds. The question is, 
therefore, one of the constitutional power of 
congress. Sections 12 and 13 of the act of 
July 4, 1864, are claimed to be unconstitu- 
tional. 

2 [From 7 Am. Law Reg. (N. S.) 306 j 



U. S. v. FAIRCHILD3 (Case No. lo,Q67) 

It is argued by the learned counsel for Fair- 
childs that Fairchilds was the agent of Pen- 
rose and not of the government, and the dis- 
trict attorney does not deny the proposition. 
From this it is claimed that the transaction 
was purely between private citizens of a 
state, affected them only, and in now T ise the 
United States government, nor any officer or 
agent of the United States; that these citi- 
zens were at liberty to make such bargain 
as they pleased in reference to the amount of 
compensation for services rendered by one for 
the other, whether that service related to 
pension money or otherwise; and that no law 
passed by congress can, in any regard, control 
or affect the parties or their rights or dealings 
under such contract. That when once the 
pension office paid the money over to Fair- 
childs, as the agent of Penrose, it was the 
property of Penrose, and he alone can call his 
agent to account for the same; and if any re- 
striction can be placed upon the question of 
compensation of the agent, or any penalty be 
imposed on the agent for retaining or wrong- 
fully withholding the whole or any portion of 
such moneys, only state laws can impose 
such restrictions and penalty. That there can 
be no offense by a citizen which both sover- 
eignties can punish; if the one has the pow- 
er, the other has not That the state may 
exercise the power, and, therefore, the na- 
tional government cannot. 

It must be conceded that the line between 
the state and the national jurisdiction is not 
always clearly defined, and great care is de- 
manded of the courts in passing upon a ques- 
tion like that involved in this case. The con- 
gress of the United States has, by the passage 
of the act in question, declared that the pow- 
er exists under the constitution of the United 
States to protect the fund for the claimant, 
and limit the compensation which an agent or 
attorney shall receive for services rendered to 
one entitled to a pension in procuring the 
same. To warrant the courts in setting aside 
this law as unconstitutional, the case must be 
so clear that no reasonable doubt can be said 
to exist. Fletcher v. Peck, Cranch [10 U. 
S.] 128. And especially is this so wnen the 
question is to be decided by a court of limited 
.or inferior jurisdiction. 

The constitutionality of the act of congress 
is, however, made a question, and there is no 
reason why this court should not consider and 
pass upon it. In construing the extent of the 
powers conferred by the constitution upon 
congress, we are to look at the language of 
the instrument which confers those powers in 
connection with the purposes for which they 
were conferred. What, then, are the consti- 
tutional provisions under which it is claimed 
congress could pass the act defining the of- 
fense charged in this case? The words of the 
constitution are: "Congress shall have power 
to raise and support armies," and "to make 
all laws which shall be necessary and proper 
for carrying into execution the foregoing pow- 
ers, and all other powers vested by the con- 
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stitution in the government of the United- 
States." Article 1, § S. 

The supreme court of the United States, in. 
McCulloch v. Maryland, 4 Wheat. [17 U. S.J 
316, hold that "although among the enumerat- 
ed powers of government we do not find the 
word 'bank* or 'incorporation,* we find the- 
great powers to lay and collect taxes; to 
borrow money; to regulate commerce; to de- 
clare and conduct war; and to raise and sup- 
port armies and navies;" and that "a govern- 
ment, intrusted with such ample powers, on 
the due execution of which the happiness and 
prosperity of the nation so vitally depends 
must also be intrusted with ample means for 
their execution;" that the constitution of the- 
United States "does not profess to enumerate- 
the means by which the powers it confers* 
may be executed;" that "the government 
which has a right to do an act, and has im- 
posed upon it the duty of performing that 
act, must, according to the dictates of reason* 
be allowed to select the means." 

By the aid of the profound views thus ex- 
pressed by Chief Justice Marshall, let us 
examine the question before us. Congress 
is expressly empowered to "raise and sup- 
port armies," and we shall do well to re- 
member that congress is to be allowed, ac- 
cording to the ruling I have read, to select 
the means by which armies are to be raised 
and supported. In selecting . the means to- 
accomplish these things, we find pay, boun- 
ties, and pensions are stipulated and prom- 
ised to the soldier. Through these means, 
thousands who could not otherwise afford 
to leave all and enter the military service, 
come forward, enlist, and do battle to pro- 
tect and defend the rights, interests, and 
honor of the nation. By the use of these 
means the government is enabled readily to 
raise an army and fill its ranks from time- 
to time. 

Pensions and bounties are not given for- 
the support of the army, but promised hy 
way of inducement and reward for the cit- 
izen becoming a soldier and faithfully serv- 
ing his country. There is no express power 
given in the constitution to congress to give 
pensions or bounties to the soldier. The 
right is claimed, however, and has never 
been doubted as being within those inci- 
dental or implied powers flowing from the 
expressly granted or enumerated power, to 
"raise and support armies." They are 
among the means which it selects in the 
exercise of a granted power, and I appre- 
hend congress is the sole judge as to what 
means are appropriate and to be selected in 
the exercise of any of its enumerated pow- 
ers. Most of the penal laws of the govern- 
ment of the United States rest upon the in- 
cidental or implied powers of congress to 
punish violation of its laws. It was welL 
argued by the district-attorney, that under 
the power to regulate commerce, congress 
has passed laws regulating vessels engaged 
in carrying passengers, in prescribing the- 
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.size of state-rooms and otherwise, as well 
;as in requiring vessels to convey disabled 
American seamen found in a foreign port to 
this country. And, again, laws forbidding 
-the sale of bounty certificates, as well as 
many other statutes of a like character, 
none of which have been held unconstitu- 
tional, or judicially questioned, so far as I 
linow; and yet these statutes find no sanc- 
tion in the constitution of the United States 
other than in the implied powers, and the 
.general provision "to make all laws which 
♦shall be necessaiy and proper for carrying 
into execution" the powers vested in the* 
government. 

If, then, congress may promise bounties 
.and pensions to the nation's soldiers, may it 
jiot, by appropriate penalties, guard those 
rewards against him who would divert them 
In any manner away from the beneficiary? 
If the soldier may lawfully be promised 
bounties and pensions, and if, from his oc- 
cupation of arms and want of the requisite 
knowledge, he must employ another to pre- 
pare the requisite evidence to the pension 
office to bring him within the law and secure 
the promised bounty and pension, may not 
the government say to such employee: This, 
money we pay to you for one of our soldiers, 
and you must pay it over to him intact; 
failing in which you make yourself liable to 
mue and imprisonment? True, the employee 
is the agent of the soldier in all that he 
does for him, but he must deal with the 
government in the exercise of that agency; 
and in taking such employment to secure 
for the discharged soldier his bounty or pen- 
sion, he knows the restrictions placed by 
congress upon the compensation he can re- 
ceive, and the prohibition against his retain- 
ing any portion of the funds from the sol- 
dier. These provisions may be regarded as 
the terms and conditions upon which the 
government consents to recognize the agency 
of the person employed by the soldier, and 
pays the money over to such agent Con- 
gress must alone be the sole judge of what 
is both necessary and expedient on any sub- 
ject within the range of its powers to act 

"To employ the means necessary to an 
-end, is generally understood as employing 
any means calculated to produce the end." 
Congress has employed a means in raising 
and supporting armies, in addition to pay, 
clothing, &c.,— bounties and pensions; and 
has sought by appropriate penalties to 
guard these moneys through all channels 
from the nation's treasury into the hands of 
the pensioner. 

Said the supreme court, in the case already 
referred to: "Let the end be legitimate; let 
it be within the scope of the constitution, 
and all means which are* appropriate, which 
are plainly adapted to that end, which are 
not prohibited, but consistent with the letter 
;and spirit of the constitution, are constitu- 
tional." 

I have endeavored to show not only that 



the end which the statute under considera- 
tion seeks is legitimate and within the scope 
of the constitution, but that the means em- 
ployed by congress are appropriate and 
adapted to the end of raising and supporting 
armies, and therefore within the powers of 
congress under the constitution. Without 
entering upon a discussion whether the 
state may, in view of the legislation of con- 
gress, impose a penalty upon the citizen for 
withholding the money in question, ari"d 
alone regulate and control contracts between 
citizens of- the state in reference to com- 
pensation for such services as those by Fair- 
childs for Penrose, it will be recollected that 
a law of congress, if constitutional, prohibits 
and supersedes all state legislation on the 
same subject (1 Barker, Cr. R. 67); that 
while the state law might control in refer- 
ence to these questions, in the absence of 
any exercise by congress of its constitutional 
powers on the subject, yet so far as congress 
does constitutionally act, the state laws are 
so far superseded, and the citizen cannot be 
punished by both sovereignties for the same 
offense. Sections 12 and 13 of the act of 
congress are held to be constitutional. The 
demurrer is overruled, with leave to the de- 
fendant to plead to the indictment 
Demurrer overruled. 



Case No. 15,068. 

UNITED STATES v. FAIRCLOUGH. 

[4 Wash. C. C. 398.] i 

Circuit Court, E. D. Pennsylvania. Oct Term, 
1823. 

Gustoms Ddties— Manifest— Surplus of Caugo 
— Mistake or Accident. 

1. Under the fifty-seventh section of the col- 
lection law, a surplus of cargo, equally with a 
deficiency of cargo, is a disagreement with the 
manifest, within the true construction of that 
section. But this proviso is co-estensive with 
the enacting clause, excusing from the penalty 
in all cases where satisfactory proof is made, 
as required by this proviso. 

2. In an action for the penalty given by the 
fifty-seventh section of the collection law for a 
disagreement between the cargo and the mani- 
fest, the defendant, to obtain the benefit of the 
proviso, must not only satisfy the court that no 
part of the cargo had been landed, or unladen 
after it was taken on board, as specified in the 
report, and pursuant to permits duly obtained; 
but also that the disagreement was by mistake 
or accident. 

[Cited in U. S. v. Hutchinson, Case No. 15,- 
431.] 

[Error to the district court of the United 
States for the Eastern district of Pennsyl- 
vania.] 

This was an action of debt brought in the 
district court against the defendant [Robert 
ITairclough], master of the Placidia, a for- 

i [Originally published from the SISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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eign vessel, to recover the penalty of $500, 
under the fifty-seventh section of the duty 
law (1 Story's Laws, 624 [1 Stat 671]), for 
an alleged disagreement between the cargo 
on board and that reported in the manifest; 
there being found concealed on board twen- 
ty kegs of white lead more than were men- 
tioned in the manifest. 

The jury found a verdict stating that, up- 
on the arrival of the vessel at this port, 
there were on board forty kegs of white 
lead, whereas only twenty kegs were re- 
ported in the manifest. That the twenty, 
so reported, were landed under permits, and 
the twenty not reported remained on board, 
and were discovered by the custom house 
officers, after the rest of the cargo was land- 
ed, were seized by them, and condemned as 
forfeited by the district court; and that no 
part of the cargo of said vessel was un- 
shipped, landed, or unladen, after they were 
taken on board, except as w T as specified in 
the report, or manifest, and pursuant to 
permits regularly obtained. Upon this ver- 
dict the district court gave judgment for 
the defendant. [Case unreported.] 

C. J. Ingersoll, U. S. Dist. Atty. 
John Sergeant and Mr. Ghauncey, for de- 
fendant. 

WASHINGTON, Circuit Justice. This case 
turns upon the true construction of the 
fifty-seventh section of what is called the 
duty law, passed on the 2d March 1799, 
which enacts, "that if any package what- 
ever, which shall have been reported as 
aforesaid, shall be wanting, and not found 
on board such ship or vessel, or if the goods, 
wares, and merchandize on board such ship 
or vessel shall otherwise not agree with the 
report or manifest delivered by the master, 
or other person having the charge or com- 
mand of any such ship or vessel; in every 
such case, the master, or other person hav- 
ing such charge or command, shall perfect 
and pay the sum of $500." The proviso 
declares, that the penalty shall not be in- 
flicted, if it shall be made to appear to the 
satisfaction of the collector, &c; or, in case 
of trial for the penalty, to the satisfaction 
of the court, that no part whatever of the 
goods, &c. has been unshipped, landed, or 
unladen, since it was taken on board, ex- 
cept as shall have been specified in the said 
report or manifest, and pursuant to per- 
mits as aforesaid, 'Or that the said disagree- 
ment is by accident or mistake. 

It is contended by the defendant's counsel, 
that the case of goods found on board, 
which are not entered in the report, or 
manifest, is not one which is embraced by 
the enacting clause of the above section, the 
disagreement spoken of in that clause not 
applying to surplus cargo, but to a variance 
between the cargo and the manifest, in 
description merely. But I am clearly of a 
different opinion. There can be very little 
doubt but that the legislature considered 



this to be a case of disagreement, because 
they speak of a deficiency of cargo as such; 
for, after providing in respect to packages 
reported, and not found on board, the ex- 
pressions are, "or if the goods, &c. on board 
such ship or vessel shall otherwise not 
agree with the report," &e. clearly showing- 
that the case of deficiency in the cargo re- 
ported, was considered to be one of dis- 
agreement Now, if this be so, it would re- 
quire a very subtle casuist to maintain,, 
that, if goods are found on board, which- 
are not reported, there is no disagreement 
between the cargo on board, and that re- 
ported. But the latter part of the proviso 
removes all doubt upon this point, by re- 
quiring in all cases as aforesaid, a post 
entry to be made of goods omitted to be in- 
cluded and reported in the manifest, and 
forbidding the goods so omitted to be en- 
tered, to be unladen till such post entry is* 
made; which part of the proviso is strictly 
applicable to that species of disagreement 
which is produced by the appearance on- 
board of goods not mentioned in the mani- 
fest, although it also includes packages, &c- 
which disagree with the manifest in de- 
scription merely. 

But, although I consider every species of 
disagreement as being embraced by the en- 
acting clause, I have no hesitation in de- 
ciding that the proviso is as broad as the 
enacting clause, and excuses from the pen- 
alty, in all the cases, where satisfactory 
proof is given, such as the proviso requires. 
But here the difficulty arises: What are- 
the facts of which the master is required to- 
satisfy the collector or the court? It is in- 
sisted for the United States that they are, 
not only, that no part of the goods has been 
unshipped, landed, or unladen, since they 
were taken on board, except as shall have 
been specified in the report, or manifest, 
and pursuant to permits, but also that the 
disagreement is by mistake or accident 
On the other side it is contended, that, if 
satisfaction is given as, to either of those 
matters, it is sufficient the disjunctive "or" 
necessarily requiring this construction. 

There are, I confess, strong reasons for 
believing that the former construction will 
best fulfil the intention of the legislature, 
to be discovered by what is expressed in 
another section of this act as well as from 
the reason and policy of the provision it- 
self. For it may fairly be asked, how does 
the proof that no part of the goods had been 
unladen, except as specified in the mani- 
fest, and according to permits, account for 
the circumstance of there being found on 
board goods not entered in the manifest? 
This might afford some satisfaction, if the 
disagreement arose from goods being re- 
ported which are not found on board; as a 
suspicion, in that case, might naturally be 
entertained that the goods, not found, had 
been illicitly unladen. In the other case, 
the reasonable way of accounting for the 
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disagreement, -would be by showing, that it 
was occasioned by accident or mistake. 
Nor is it unreasonable, in the case of a de- 
ficiency of cargo, to require of the party to 
account for it, not only by showing that 
the missing packages, &c. have not been un- 
laden, but that it has arisen from mistake 
or accident, such as the decay of perish- 
able articles, robbery, theft, destruction by 
rats, or in some other way. 

But what presses still more strongly on 
my mind is the twenty-fourth section of this 
act, which is in pari materia with the fifty- 
seventh, and embraces expressly, though 
not exclusively, the case of goods found on 
board which are not entered in the mani- 
fest. That section extends also to disagree- 
ment between the cargo and the manifest, 
and consequently extends (if the former 
part of this opinion in relation to the fifty- 
seventh section be correct), to a deficiency 
in the cargo, as well as to a disagreement 
in description. The penalty imposed upon 
the master by this section, is the forfeiture 
of a sum equal to the value of the goods 
not included in the manifest, provided, that 
if he make it appear to the satisfaction of 
the collector, &c. or of the court, that no 
part of the goods has been unshipped after 
it was taken on board, except such as shall 
have been particularly specified, and ac- 
counted for in the report of the master, and 
that the manifests had been lost, or mis- 
laid, without fraud, or collusion, or that the 
same were defaced by accident, or incorrect 
by mistake, the forfeiture shall not incur. 

But this section is confined to the com- 
manders of vessels belonging to citizens, or 
inhabitants of the United States. If the 
fifty-seventh section, which is general in its 
terms, also includes this description of per- 
sons, the incongruity between the two, if 
the latter be interpreted literally, would be 
striking. For not only would the master 
be subjected to a double forfeiture, but, in 
order, to relieve himself against the first, 
he must satisfy the collector of both facts, 
which would be, in effect, to convert, as to 
him, the disjunctive in the fifty-seventh sec- 
tion, into the copulative, used in the twenty- 
fourth. I am inclined, however, to the 
opinion, that the former of these sections 
applies exclusively to the masters of for- 
eign vessels. Still it must seem extraor- 
dinary that the guard against fraud, pro- 
vided by the twenty-fourth section, in re- 
quiring the master to account satisfactor- 
ily for the disagreement between the goods 
manifested, and those found on board, 
should have been intentionally relinquished 
in the case of masters of foreign vessels. 

It was contended by the defendant's coun- 
sel, that the case of surplus goods was not 
a disagreement which was intended to be 
included in the enacting clause of the fifty- 
seventh section, because, as those goods are 
liable to be seized and forfeited under the 
sixty-eighth section it was deemed un- 
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necessary to subject the master to this 
pecuniary penalty. But it would seem that 
congress thought otherwise, when, in a case 
precisely the same, except as to the nationr 
al character of the vessel, the penalty, as 
against the master, is distinctly provided 
for; and yet the goods are equally liable to 
forfeiture under the sixty-eighth section, 
as they are in this case. 

The only remaining inquiry is, whether, as 
this section, the fifty-seventh, is penal, the 
tcourt can give it a construction against its let- 
ter? I understand it to be an exemption from 
the rule that the penal statutes are to be con- 
strued strictly, that a departure from the 
natural signification of the words used, is prop- 
er, wherever an adherence to it would involve 
an inconsistency or contradiction^ by reason 
of some other clause in the same, or anoth- 
er statute, indicating that the intent of the 
legislature was not that which the literal 
import of the words would lead to, and this 
is applicable as well to penal, as to other 
acts. In the case of IT. S. v. Fisher, 2 
Oranch [6 U. S.] 318, it was laid down that, 
if, from a view of the whole. law, or of 
other laws in pari materia, the evident in- 
tention of the legislature is different from 
the literal import of the words employed 
to express it in; that intention shall pre- 
vail, because that, in fact, is the will of the 
legislature. This I take to be a general 
and well established rule of construction, 
applicable as well to penal as to other laws. 

I am, upon the whole, of opinion, that 
the defendant cannot claim the benefit of 
the proviso, as he has failed to satisfy the 
court that the disagreement between the 
goods on board, and the report or manifest, 
was by mistake or accident The judgment 
must be reversed. 
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[1 Lowell, 117.] i 
Circuit Court, D. Massachusetts. 



1866. 



Informer — Monet Paid upon Recognizance. 

1. The penalty of a recognizance for the ap- 
pearance in court of a defendant charged with 
a crime under the customs act of 1799 [1 Stat. 
627], is not a penalty recovered by virtue of that 
act. \ 

2. It seems, that a fine imposed under that act 
goes, in part, to the informer. 

3. But money paid into court by the . sureties- 
on a recognizance is not such a fine, and is not 
instead of a fine, though the alleged crime was 
one that might have required the imposition of 
a fine if the defendant had been convicted; and 
no part of it belongs to the informer. 

The defendant was arrested on an indict- 
ment charging him with a criminal offence 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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under the customs act of 1799, and gave bail 
for his appearance, but afterwards made de- 
fault, and his sureties paid the amount of the 
l>ond into court The petitioner alleged him- 
self to be the person who first informed the 
collector of the crime committed by the de- 
fendant, and prayed that a moiety of the 
money in the registry might be paid out to 
him. 

W. A. Field, Asst U. S. Dist Arty., sub- 
mitted the case without argument, excepting 
4i citation of Ex parte Marquand [Case No* 
9,100], and a statement of the practice which 
has followed that decision. 

LOWELL, District Judge. In Ex parte 
Alarquand [supra], it was decided that fines 
Imposed on a defendant in a criminal case, 
under the statute of 1799, were to be dis- 
tributed under section 91 of that act (1 Stat. 
697), like penalties and forfeitures; and it 
is understood to have been the practice in 
.all the districts, since that case, to admit 
informers to a share of such fines. But in 
this case the penalty, so called, which has 
been paid into court, is not a fine, penalty, 
or forfeiture recovered by virtue of that act, 
but the penalty of a recognizance taken by 
the court to insure the appearance of the 
defendant to answer the charge. The amount 
in which the bond was taken was estimated 
with a view to all the circumstances of the 
■charge, including the possible fine; but it 
was in no sense a substitute for the fine. 
If the defendant, after his default, had ap- 
peared, or had been brought in by his bail, 
the court might have remitted to the sureties 
the whole or some part of the penalty of 
the recognizance, by virtue of the act of 1839 
[o Stat. 321]. Supposing the time for such 
action to be passed, and that the sureties 
have relinquished all claim to a remission, 
still if the defendant is found he can be tried, 
and if convicted may pay a fine, in which the 
petitioner may be interested; but as I said 
before, no such fine or penalty has yet been 
imposed or paid. It was once the law of 
England, in certain cases, that upon default 
of the principal, his sureties should take the 
punishment which he ought to, have borne; 
and this is what the petitioner says we ar- 
rive at in a roundabout way by charging the 
bail. It may turn out to be true, in fact, that 
the government will be content with this pay- 
ment, and make no/ effort to find the defend- 
ant; but any bargain to 1 that end would be 
as illegal as it would be impolitic; and even 
if it were made, the result would not be 
that a fine had been paid for a breach of the 
statute of 1799. It is very doubtful whether 
an informer has any - strict legal right to 
money paid by way of compromise for a 
breach of the act, even when the remedy 
is only of a civil nature. Here there is no 
-evidence of any compromise, or of any pay- 
ment on account of the breach of a revenue 
law. 
Petition dismissed. 
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UNITED STATES v. FARMERS' LOAN & 
TRUST CO. 

[3 Int. Rev. Rec. 62.] 

Circuit Court, S. D. New York. Feb., 1866. 

Internet, Revenue — Banks — Loan and Tkust 
Companies. 

[1. A loan and tcust company which issues 
certificates of deposit and makes' loans on stocks, 
bonds, and other securities, is subject to the pay- 
ment of the license fee imposed by Act 1864, § 
79, cl. 1.] 

[2. Such company is "engaged in the business 
of banking," so as to be liable for the payment of 
a duty of one twenty-fourth of one per centum 
each month upon the average amount of its de- 
posits, as provided by section 110 of said act.] 

This case involved the important question 
to the government in the way of revenue, 
whether loan and trust companies were sub- 
ject to the tax imposed by the act of con- 
gress of June, 1864 [13 Stat. 223], and as 
amended by the subsequent act of March, 
1865 [Id. 469], which provides that banks 
shall pay a license, &c; that every person, 
firm, or company, and every incorporated or 
other bank having a place of business where 
credits are opened by the deposit or collec- 
tion of money or currency, subject to be paid 
or remitted upon draft, check, or order, or 
where money is advanced or loaned on 
stocks, bonds, bullion, bills of exchange or 
promissory notes, &c, shall be regarded a 
banker under this act 

SHIPMAN, District Judge. The defend- 
ants in this ease are a corporation created 
by the legislature of the state of New York, 
and have an office or place of business in 
this city. Certain questions having arisen 
touching their liability to take out a license 
as bankers, and pay a monthly tax on their 
deposits and capital, an agreed statement of 
facts has been submitted to this court and 
its judgment invoked on the points in dis- 
pute. The charter of the company is made 
part of the agreed statement. The charter 
was granted in perpetuity, and created the 
corporation originally under the name of the 
"Farmers' Fire Insurance & Loan Company," 
with the power to loan money and insure 
property, as well as for some other purposes 
set forth in their charter. This charter (orig- 
inally granted in 1822) was subsequently and 
at different times modified and amended by 
the legislature. It is not deemed necessary 
to refer specifically to its provisions here, 
inasmuch as the nature of the business of 
the company, and the manner in which it is 
transacted, must determine the questions af- 
fecting its liability under the internal rev- 
enue law. The agreed statement of facts 
sufficiently set forth, in terms, both the na- 
ture of the business and the manner in whrch 
it is conducted, and the act of congress has 
prescribed the rule by which the court must 
determine the extent to which the company 
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Is liable under our new system of taxation. 
The first question to be settled is whether 
or not the defendants are bankers within the 
meaning of the internal revenue act It is 
immaterial to the present inquiry whether 
or not they are bankers in the general popu- 
lar or commercial sense. Congress in this 
act have seen fit to use the term banker in a 
specific sense, and have set forth in express 
innguage the rule by which we are to deter- 
mine what that sense is. The clause of the 
act which relates to this point is the first 
part of the seventy-ninth section, which re- 
quires the payment of a license fee by those 
engaged in particular kinds of business. Aft- 
er providing that bankers shall pay such fee 
in proportion to their capital, as specified, the 
act proceeds to declare who should be deem- 
ed a banker within the meaning of the law, 
as follows: "Every person, firm, or company, 
and every incorporated bank having a place 
of business where credits are opened by the 
deposit or collection of money or currency, 
subject to be paid or remitted upon draft, 
check or order, or where money is advanced 
or loaned on stocks, bonds, bullion, bills of 
exchange or promissory notes are received 
for discount or sale, shall be regarded a 
banker under this act." This language is 
explicit, and for the purpose of ascertaining 
whether a given person or corporation is to 
be deemed a banker or not under this act it 
is only necessary to determine whether the 
business transacted by such person or com- 
pany comes under any of the different 
branches of business described in the clause 
cited. In the present case the agreed state- 
ment of facts sets forth that the defendants 
are a corporation with a capital of $1,000,- 
000, that this capital and a part of their de- 
posits are invested permanently on bond and 
mortgage, government securities, and other 
stock securities. That their principal busi- 
ness is as trustee and receiver under their 
charter, and in those capacities they receive 
and keep the books of registry and transfer 
of various railroads and other corporations, 
and act as trustees in railroad mortgages 
and other fiduciary capacities. That they pay 
the interest and dividends in the matters in 
which they act as trustees to the parties en- 
titled to the same by their checks on banks 
in which they keep their deposits. As a part 
of their general business the defendants re- 
ceive money in trust under special contract 
for specified times and upon an agreed rate 
of interest to be allowed therefor, and in all 
cases give to the depositor a contract or cer- 
tificate as follows: "New York, , IS—. 

No. . This certifies that the Farmers' 

30oan and Trust Company have received of 

the sum of in trust; that said 

company will retain the same and allow in- 
terest thereon, at the annual rate of — per 

cent, for the term of from the date *of 

this certificate, and at the expiration of that 
period will repay the same, with the inter- 
est accrued thereon, to the said , or as- | 
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signs, on the presentation of this certificate. 

, President." 

It is also agreed that "the daily average 
amount of its deposits on. hand for which 
contracts are outstanding varies from §200,- 
000 to §500,000" and that "some part of these 
sums is loaned out by the defendants, as oc- 
casion offers, on stocks, bonds, and other 
securities*" The agreed statement further de- 
clares, "that the defendants do not open cred- 
its by the deposit or collection of money, sub- 
ject to be paid or remitted upon draft, check, 
or order, and do not discount or loan money 
upon bills of exchange or promissory notes." 
This last clause of the agreed statement 
merely goes to show that the defendants are 
not bankers in the ordinary commercial 
sense of that term; and had the ; act of con- 
gress used the term banker, and left its defi- 
nition to the law merchant, the defendants 
would not have been included within the 
act Both the agreed statement and the ar- 
gument of the defendants would have been 
conclusive on that point. But the clause of 
the act cited declares that "every person, 
firm, or company * * * having a place of 
business, * * * where money is advanced 
or loaned on * * * stocks (or) bonds, 
* * * shall be regarded as a banker under 
this act." There is no room for official con- 
struction here. The language is so explicit, 
that I am bound to assume chat congress in- 
tended its effect should be direct and precise. 
Its operation may be harsh upon these de- 
fendants, but this is a difiiculty from which 
they can be relieved only by the power which 
enacted the law. Now, the agreed statement, 
while it shows that they are not bankers un- 
der the ordinary commercial understanding 
of the term, explicitly states that they have 
a place of business, where they, among oth- 
er pecuniary transactions, loan money, as 
occasion offers, "on stocks, bonds, and other 
securities." Thus they are brought directly 
within the descriptive term of the law, and 
belong to that class of companies which con- 
gress declares shall be regarded as bankers 
under the act in question. They are bound, 
therefore, to take out a license as bankers, 
and pay such fees therefor as the act pre- 
scribes. 

The other qtiestion is, whether the defend- 
ants are required to pay a tax on their de- 
posits and capital under the 110th section 
of the same act. The first part of the section 
covers this point, and is as follows: "There 
shall be levied, collected, and paid a duty of 
one twenty-fourth of one per centum each 
month upon the average amount of the de- 
posits of money subject to payment by check 
or draft or represented by certificate of de- 
posit or otherwise, whether payable on de- 
mand or at some future day, with any per- 
son, bank, association, company, or .corpora- 
tion engaged in the business of banking; and 
a duty of one twenty-fourth of one per cen- 
tum each month as aforesaid, upon the aver* 
age amount of capital of any bank, associa- 
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tion, company, or corporation, or person en- 
gaged in the business of banking, beyond the 
amount invested in United States bonds." 
Here the argument of the defendants is met 
by the same insuperable difficulty. Con- 
gress having given an arbitrary meaning to 
the word banker as used in this act, it fol- 
lows in strict logical sequence that they have 
extended the same meaning to the terms 
"business of banking." The act would be no 
more explicit if it had said that any person 
or company having a place of business where 
money is advanced or loaned on stocks or 
bonds, shall be deemed and regarded under 
this act to be engaged in the banking busi- 
ness. The agreed statement of facts brings 
the defendants directly within the plain 
letter of the law, while the law itself re- 
stricts and applies the letter, by descriptive 
terms, which excludes all doubts as to the 
sense in which it is used, and leaves no room 
whatever for the court to resort to the ordi- 
nary rules of definition or construction. The 
defendants have large deposits, which are 
represented by approved certificates, payable 
at some future day. They have a large capi- 
tal, some portion or all of which is employed 
in what congress says shall be regarded as 
the business of banking under this act. And 
I see no way in which, so long as this act 
stands, they can be relieved from the pre- 
scribed duty on both. Judgment must, there- 
fore, be rendered for the plaintiffs, subject 
to adjustment under a referee, as contem- 
plated by the parties in their agreed state- 
ment of facts, submitted to this court, reserv- 
ing all their rights touching an appeal or 
suit of error for the purpose of revising this 
decision. 
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UNITED STATES v. FARNHAM. 

[2 Blatchf. 528; 11 N. Y. Leg. Obs. 161; 10 
West. Law J. 289.] i 

Circuit Court, S D. New York. Jan. 21, 1853. 

Shipping — Public Regulations — Safty Valve 
of Steamboat— Neglect to Raise — Indict- 
ment for Manslaughter. 

1. On an indictment for manslaughter, under 
the twelfth section of the act of July 7, 1838 (5 
Stat 306), against the captain of a steamboat, it 
is not necessary for the prosecution to show wil- 
ful misconduct, negligence or inattention in the 
captain 

2. The captain of a steamboat 5s responsible 
for the proper performance by the engineer the 
pilot and all the oJher officers, of their duties on 
board, unless their authority is expressly made 
independent of him. 

3. The duties and responsibilities of the cap- 
tain of a steamboat are the same as those of the 
captain of any other vessel; and, as to the rel- 
ative duties and responsibilities of the different 
officers of steam vessels, there is no distinction 
between those which navigate inland waters ex- 
clusively and sea-going vessels. 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. 10 West Law 
J. 289, contains a condensed report] 



4. The seventh section of the act above named 
makes it the duty of the master to see that the 
safety-valve of the boiler is raised when the 
steamboat stops. 

5. Under that section, it is not sufficient to 
raise the safety-\alve only when the pressure 
of steam is higher after than before the stoppage 
of the boa'. 

6. Nor is the safety-valve to be raised only 
when the pressure of steam becomes, during 
the stoppage, higher than that named in the cer- 
tificate of the inspectors as the pressure the boil- 
er will bear. 

7. Nor can other methods of lowering the pres- 
sure of steam — such as opening the furnace- 
doors— be substituted for the raising of the safe- 
ty-valve. 

8. It is a culpable omission in the captain to 
leave it to the discretion of the engineer wheth- 
er to raise the safety-valve during a stoppage or 
not. 

9. The omission of the captain to give orders 
for the raising of the safety-valve when the 
boat stops, is legal evidence to support an indict- 
ment against him under the twelfth section of 
the act, provided the omission to raise the safe- 
ty-valve was the proximate cause of the destruc- 
tion of life. 

This was an indictment against the defend- 
ant [Charles W. Farnham], under the twelfth 
section of the act of July 7, 1838, entitled "An 
act to provide for the better security of the 
lives of passengers on board of vessels pro- 
pelled in whole or in part by steam" (5 Stat. 
304), for manslaughter, in causing the death 
of several persons, who lost their lives by the 
explosion of the boiler of the steamboat Rein- 
deer, while she was landing passengers at 
Bristol dock, on the Hudson river. The de- 
fendant was the captain of the steamboat. 
The substance of the indictment, and the facts 
put in evidence to sustain it, on the trial, 
which took place before BETTS, District 
Judge, sufficiently appear from the charge of 
the court. 

J. Prescott Hall, U. S. Dist. Atty. 

William Curtis Noyes and Dennis McMahon, 

for defendant. 

o 

2 [BETTS, District Judge. In this case, gen- 
tlemen of the jury, you have heard with great 
attention the testimony offered for the prose- 
cution and the defence, and the arguments of 
the public prosecutor and the defendant's 
counsel; and no doubt you are possessed of 
every fact essential to the merits of the case, 
both on the part of the United States and the 
accused. The indictment was originally fram- 
ed against two persons, the master and engi- 
neer of the steamboat Reindeer; but, at the 
instance of the parties accused, the charges 
have been severed, and the proceedings are 
now carried on against the master alone. Al- 
though the character of the event which gives,? 
rise to this prosecution, is calculated to excite 
deep interest in the community, with which 
you, as citizens, must necessarily sympathize, 
we may, nevertheless, congratulate ourselves 
that the case is now presented under such cir- 
cumstances that the court and yourselves can 

2 [From 11 N. Y. Leg. Obs. 161.] 
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give to It a calm, dispassionate, and impartial 
consideration. It is not disputed but that 
Capt. Farnham was fully competent to the 
station in which he was employed. He was 
an experienced navigator. He had been, more 
or less, for a long period familiar with the use 
of steam machinery, and he was skilful and 
prudent in the discharge of his duties. There 
is no imputation against him of any improp- 
er command or omission, directly relating to 
this disaster, nor a suggestion that he was 
guilty of any act intentionally wrong. There 
was no designed culpability on his part, either 
of commission or neglect. Furthermore, al- 
though the occurrence was startling and de- 
plorable in the extreme, causing the loss of 
numerous lives, and filling the whole commu- 
nity with alarm, yet happening more than one 
hundred miles from this city, and five or six 
months having elapsed since the shock was 
experienced, there is no reason to apprehend 
that you entertain unfavorable prepossessions 
against the defendant, or any other feelings 
upon the subject than such as are common to 
the public at large, and are compatible with 
an unprejudiced judgment upon this case. 
Nor is there any reason to suppose that you 
had friends or relatives involved in the ca- 
lamity, whose sufferings or exposure may ap- 
peal to your sympathies to the disadvantage 
of the accused. The court, therefore, con- 
gratulate you that, on coming to the consider- 
ation of this ease, you can examine the facts, 
and pass upon the whole transaction, in a 
calm and dispassionate frame of mind. 

[In the first instance, a question of law was 
raised, in behalf of the defendants, whether 
this court, acting under the authority of the 
federal government, could take cognizance of 
the case. That question was properly ad- 
dressed to the court, as entirely one of la;w. 
The court decided that the laws of the United 
States govern the subject, and have vested 
cognizance of it in this tribunal. You will, 
therefore, not regard that point as before you 
for consideration, and will proceed upon the 
issue before you, and dispose of it according 
to law and evidence, acquitting the accused, if 
you do not find the charge in the indictment 
satisfactorily fastened upon him, or condemn- 
ing him by your verdict if your judgments are 
convinced that he has committed the offence 
created and defined by the law. It has been 
remarked, by counsel, that this court has no 
jurisdiction in the case other than what is con- 
ferred by the act of congress referred to. 
Such is the law. Unless congress had legis- 
lated on the subject, the offence, however 
heinous, could not be proceeded against here, 
but would have come under the authority of 
the state tribunals. Those judicatories might 
have cognizance of the offence, by force of 
the common law, without any act of the leg- 
islature. But the courts of the United States 
cannot look to any authority other than the 
written law, the act of congress, in relation to 
this subject, which creates the offence under 
prosecution, and appoints the mode and ex- 



tent of its punishment. It may aid us, in 
passing upon the facts of the case, to take a 
slight survey of the objects which congress 
had in view in making these enactments. To 
this end we may profitably notice the state of 
navigation by steam in this country when con- 
gress passed the act of 1838. You are aware 
that, as an historical fact, steam had been em- 
ployed for more than thirty years coastways, 
and in all the interior waters of the country, 
and that the use of it was accompanied by 
many startling disasters, particularly on the 
Western waters; and the destruction to prop- 
erty and the loss of life so agitated public 
feeling that congress undertook to enforce reg- 
ulations in the equipment and navigation of 
vessels propelled by steam, which might tend 
to the preservation of life and property ex- 
posed to that mode of transportation. The 
purpose of congress manifestly was to reach 
the source from which these evils sprung, and 
establish rules for their prevention. In order 
to effect this, provisions were enacted requir- 
ing vessels propelled, in whole or in part, by 
steam, to be sufficiently strong to sustain the 
weight of the machinery used, directing pre- 
cautions to be supplied against the hazard of 
fire in generating steam, and to enforce watch- 
ful precautions in the management of the ma- 
chinery, both to avert explosions and disa- 
bling the vessel, as also to secure all practica- 
ble skill and prudence in navigating it. 

[You will observe, from this general sum- 
mary, the leading design of the act of 1S38. 
To give efficacy to these provisions, the act 
requires every vessel belonging to citizens of 
the United States to be enrolled or registered^ 
and that no vessel propelled in whole or in. 
part by steam shall be registered without first 
complying with the conditions designated; 
and, to compel an enrolment, declares that no- 
such vessel shall navigate the waters of the 
United States without it; and imposes a pen- 
alty of §500 every time a steam vessel is run 
without such enrolment The act points out 
the particular qualifications necessary to ob- 
tain an enrolment, and, in order to ascertaia 
the sufficiency of the vessel and her machin- 
ery, it created a board of inspectors for every 
revenue district of the United States, desig- 
nating their duties with great minuteness- 
They are to examine the vessel, and deter- 
mine whether she possesses sufficient strength 
and capacity, and also carefully examine the- 
steam boilers, and see that they are sufficient- 
ly strong for the purpose they are to be em- 
ployed in; and, if satisfied that the vessel and 
boilers are of sufficient strength, in their judg- 
ment, they give a certificate of such facts, 
without which the collector cannot grant an 
enrolment. In this way congress intended to- 
provide for a rigid examination of vessels and 
machinery by officers appointed for that pur- 
pose, and thus secure a higher degree of confi- 
dence and safety in this most important mode 
of conveyance. The law was not, however,, 
limited to measures looking to the strength, 
and sufficiency of steamboats and their ma- 
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chinery alone, but it gave to those require- 
ments the most stringent sanctions, pecuniary 
and personal, against owners and officers, in 
order to guaranty the safety of persons and 
property transported in such vessels. The 
regulations to insure the safety of property cr 
remunerate for its loss, need not he specified 
at large, hut will he hereafter adverted to, as 
explanatory of the penal enactments. They 
are contained in sections 7 and 12, which have 
been read to you.] 2 

The indictment in this case is founded on 
the twelfth section of the act of July 7, 
1838, which is in these words: "And be it 
further enacted, that every captain, engineer, 
pilot or other person employed on board of 
any steamboat or vessel, propelled in whole 
or in part by steam, by whose misconduct, 
negligence or inattention to his or their re- 
spective duties, the life or lives of any per- 
son or persons on board said vessel may be 
destroyed, shall be deemed guilty of man- 
slaughter, and, upon conviction thereof, be- 
fore any circuit court in the United States, 
shall be sentenced to confinement at hard 
labor, for a period of not more than ten 
years." The seventh section of the act is 
to be taken in connection with the twelfth, 
as indicating the particular act of negligence 
on which the indictment is based. That sec- 
tion is as follows: "And be it further enact- 
ed, that whenever the master of any boat 
or vessel, or the person or persons charged 
with navigating said boat or vessel, which 
is propelled in whole or in part by steam, 
shall stop the motion or headway of said 
boat or vessel, or when said boat or vessel 
shall be stopped for the purpose of dischar- 
ging or taking in cargo, fuel or passengers, 
he or they shall open the safety-valve, so as 
to keep the steam down in said boiler as 
near as practicable to what it is when the 
said boat or vessel is under headway, under 
the penalty of two hundred dollars for each 
and every offence." 

The indictment charges on the master of 
the Reindeer the crime of "manslaughter, be- 
cause, by his misconduct, negligence or in- 
attention at the time and place alleged, the 
lives of many persons on board were destroy- 
ed. The question at issue on the indict- 
ment is, whether the government has, by 
legal and sufficient proof, convicted the de- 
fendant of the crime of manslaughter. 

The law does not require the public pros- 
ecutor to prove wilful mismanagement or 
malconduct by the accused. ■ The inqury is 
not, whether he was guilty of intentional 
negligence or inattention, but only whether 
he did what is forbidden by the law, and 
whether the explosion and destruction of life 
charged in the indictment arose from either 
of those causes. To resolve that question, 
you must have a clear and accurate .under- 
standing of the meaning of the terms used 
by congress in the law. 

2 [From 11 N. Y. Leg. Obs. 161.] 



By misconduct, negligence or inattention 
in the management of steamboats, mention- 
ed in the statute, is undoubtedly meant the 
omission or commission of any act which 
may naturally lead to the consequences made 
criminal; and it is no matter what may be 
the degree of misconduct, whether it be 
slight or gross, if the proof satisfies you that 
the explosion of the boiler was the necessary 
or most probable result of it. 

In order to possess a satisfactory appre- 
hension of the language of the act, it is im- 
portant to understand what are the duties 
of the captain of a steamboat— what respon- 
sibility he incurs personally— when his duty 
is merged in the duties of the other officers— 
and when the responsibilities of the * other 
officers are independent of his. Was it the 
duty of the master to see to the state of the 
boiler, or that proper precautions were tak- 
en to relieve it from the pressure of steam 
when the boat was running or had stopped, 
or did that duty belong exclusively to the 
engineer? The practice and opinions of ex- 
perienced officers and engineers on the sub- 
ject have been testified to. It appears that 
a practice has grown up and become very 
common, to allot to the different officers sep- 
arate and independent trusts and commands; 
and it is a general notion that it belongs to 
the pilot to navigate the vessel, independent- 
ly of the captain, and that the engineer is, 
in his special department, not subordinate 
to the captain in the performance of his du- 
ties. If that were the true construction of 
the law, the captain would stand discharged 
of responsibility for all acts of the engineer 
appertaining to his particular department. 
There is no foundation in law for such dis- 
tinction and restriction in the duties of of-, 
fibers of steamboats. They are the same in 
law as those of the officers of other vessels. 
The master is commander-in-chief. The law 
entrusts him with the control of the ves- 
sel and of every department of service on 
board; and the engineer has no more right 
to refuse obedience to his orders than has 
the mate. The captain is charged with re- 
sponsibility for the right performance of all 
duties which appertain to the command and 
management of the propelling power of the 
vessel. If there be misconduct or neglect 
in the engineer's department, the captain is, 
by the maritime law, responsible civilly, and, 
by this statute, criminally for the consequen- 
ces. But, if he procures competent persons, 
and gives them injunctions to perform the 
duties, the law will not impute guilt to him, 
if they, without his knowledge, neglect the 
duties assigned to them. 

Although the captain may not select or 
engage the engineer, and the owners, as they 
have a right to do, employ him and fix the 
amount of his compensation, yet that cir- 
cumstance in no way withdraws from the 
captain the rightful control over him, in 
every particular of his service on board, un- 
less his authority is expressly made inde- 
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pendent of the captain. This must manifest- 
ly he so, or there could be no unity of com- 
mand or action in working the -vessel. The 
notion expressed by some of the witnesses, 
that an engineer holds his place independ- 
ently of the authority of the naaster, and 
that the latter has no power to restrain 
him, even if he is crowding the machinery 
with a head of steam beyond what the mas- 
ter deems to be safe or prudent, has no 
foundation in law. The master has supreme 
command in all respects, in directing the 
navigation of the boat, including control over 
the head of steam to be used. He is re- 
sponsible for every misuse or neglect of that 
authority, and is, by the law in question, 
made a wrongdoer, answerable criminally on 
indictment, if he omits to interpose and sup- 
press the danger. He is bound to see that 
all persons under his command do their duty 
properly; and this statute especially com- 
pels him, at his personal peril, to be active- 
ly awake to the safety of his passengers. It 
makes no difference in his favor, if the en- 
gineer be the more skilled and competent 
man in respect to the management of steam. 
The supremacy of authority is with the mas- 
ter, on general principles; and, in respect to 
specific duties imposed on him by law, he 
is responsible that proper measures be taken 
for tneir performance. 

There is no distinction, in law or maritime 
usage, between the relative duties and re- 
sponsibilities of different officers who serve 
on vessels propelled by steam, whether such 
vessels navigate inland waters exclusively 
or are sea-going vessels. The pilot cannot, 
at his discretion, take a course different from 
that directed by the master. Nor can the 
engineer raise the steam to or keep it at a 
gauge beyond what is prescribed by the mas- 
ter, whatever may be the desire or judgment 
of the pilot or engineer in those respects. 
It belonging to the master, of right, to dic- 
tate to his subordinate officers, it will be pre- 
sumed that what is done by them, under his 
observation, is so done by his direction or, 
assent, unless he proves his ignorance or 
that his directions have been disregarded. 

The great question in this case is, whether 
the omission to raise the safety-valve when 
the vessel stopped at the dock at Bristol, was 
an act of misconduct, inattention or negligence 
in the captain, within the meaning of the 
twelfth section of the statute? This question 
arises on the seventh section of the same stat- 
ute, which I have already read to you. The 
statute does not charge the engineer with the 
duty of raising the safety-valve, but it is im- 
perative in respect to the master, and imposes 
the duty on him to see that the safety-valve 
is raised when the boat stops. The omission 
to do so thus becomes, in respect to him, a 
direct violation of the law, and has an impor- 
tant bearing upon the meaning and applica- 
tion of the twelfth section. 

It is not a correct interpretation of the law, 
to understand it as requiring the safety-valve 



to be raised only in the contingency that the 
boiler has acquired, while stopped, a higher 
pressure of steam than was upon it when the 
boat was under headway; for that would per- 
mit the captain, without regard to danger, to 
keep the head of steam, during stoppage, the 
same as it was before coming to the dock. 
This would be, manifestly, in violation of the 
whole policy of the enactments, because a 
boat might thus be running under any head 
of steam, no matter how extreme and peril- 
ous, and yet the steam might be maintained 
at the same height while at the dock. The 
law was framed to promote the safety of the 
vessel and of the property and passengers on 
board. The whole purpose aimed at would 
be frustrated, if the boat could be allowed to 
retain, when stopped, any pressure of steam 
she could generate whilst in motion. The ob- 
ject of the law was to secure a low state or 
steam, at all events, when the boat stopped; 
• and, to effect this, the safety-valve is required 
to be opened, so as to keep the steam down, 
at all events, to what it was when the vessel 
was under headway. This presupposes that 
she is running with no more steam than is 
safe and prudent in the condition of her boil- 
er. It would be, in itself, an act of miscon- 
duct to keep, at any time, a gauge of steam 
on the boiler beyond its fair capacity to bear; 
and, in addition to that plain obligation im- 
plied in the provisions of the twelfth section, 
congress superadded, in the seventh section, 
the express duty of raising the safety-valve 
on stopping the boat. 

The course of the defence would seem to 
imply that the accused was justified in carry- 
ing any amount of steam within the range of 
fifty pounds to the square inch, which the 
certificate of the inspectors suggests the boil- 
er would bear. But, the inspectors have no 
authority, under the act, to dictate what 
amount of steam, whether forty or fifty 
pounds, more or less, may be used, or to com- 
pel steamboat owners or masters to follow 
their advice in that respect. It Vas wise and 
prudent in them to counsel parties on that 
subject But this was only advisory and cau- 
tionary. They had no power to compel obe- 
dience. Nor was their opinion backed by 
facts which could give to it any special im- 
portance with the engineer or master. They 
had no authority to test the sufficiency of the 
boiler by steam or hydraulic pressure, to as- 
certain whether it could bear fifty pounds or 
ten pounds pressure to the inch. Moreover, 
these inspections are only periodical, and are 
required to be made at six months' intervals. 
In this instance, the period for re-inspection 
had nearly come around, and that should have 
been a further caution to the officers of the 
Reindeer to be vigilant and prudent, and not 
to rely upon the opinions of inspectors, given 
months previously, as to the present safety 
and sufficiency of the boiler. 

The testimony also affords reason to be- 
lieve that, during the time since the last in- 
spection, the boat had been running in aeuve 
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competition with others, which would have 
tended to overstrain and weaken the boiler, 
-and to render less and less liable and trust- 
worthy the opinion of the inspectors apon its 
former condition and strength. This condi- 
tion of things is necessarily incident, in a 
greater or less degree, to all boats in use; 
and, therefore, it is not to be implied that 
congress intended to take the height of steam 
put upon a boiler whilst a boat is running, 
as the measure of what may be retained when 
she is stopped. It would be to abrogate the 
beneficial object of this feature of the law, 
so to construe it. The whole scope of the en- 
actment shows that congress intended that 
steam vessels should be, at all times, restrain- 
ed to the use of no more steam than is com- 
patible with entire safety; and the particular 
provision in question aims to fulfil that gen- 
eral intention, by guarding against an accu- 
mulation of steam when the vessel is at rest. 
Masters and engineers would be responsible, 
under the common and local law, for putting 
on an unsafe amount of steam in running 
boats. And congress, without giving further 
sanction to that law, by inflicting a fine or 
punishment, under the United States authori- 
ty, for its violation, has applied its positive 
enactments, in this particular, by an abso- 
lute injunction that the safety-valve shall be 
raised whenever the vessel is stopped. It is 
lioped that the provisions of the new law, 
whicli goes into effect in a few days,— Act 
Aug. 30, 1852 (10 Stat. 61),— will prove more 
efficacious, both in ascertaining the actual 
strength of boilers, and in compelling a pru- 
dent use of them when the boat is in motion, 
than has been secured under the existing law; 
but its regulations have no application to this 
case. 

The special question for the jury to consider 
and determine is, whether the vessel was un- 
der a prudent and safe head of steam at the 
time she was stopped at the landing, and 
whether the boiler had a sufficient supply of 
water; and next, whether the omission to 
open the safety-valve at that time was the 
cause of the explosion. 

A ground of defence taken on this branch 
of the case is, that the safety-valve is requir- 
ed to be raised only as a means for lowering 
the steam in the boiler, and that the method 
pointed out in the act need not be adopted, 
if other and better means are employed for 
effecting the same end. In this view, it is 
contended that the accused has clearly prov- 
ed, from universal practice and the judgment 
of skilful and experienced men, that, when 
coal is used for fuel, the steam in the boiler 
is more speedily and certainly reduced and 
made safe, by opening the furnace and flue- 
tloors, than by raising the safety-valve. I do 
not, however, interpret the statute as leaving 
it optional with the master to adopt the course 
prescribed by the statute, or to substitute an- 
other. I think the statute is peremptory, 
and that the master has no right to deviate 
from its particular requirement. The plain 



language of the act must govern, and the mas- 
ter is bound to obey it. Congress has the 
like power to dictate in this particular as In 
that of the enrolment or inspection of steam 
vessels before they are allowed to run, and, in 
either ease, to subject owners and masters to 
penalties for disobeying the prohibition. 

The propriety of this enactment, or its fit- 
ness to secure the end proposed, or its inutil- 
ity or inferiority to other methods, could not 
be determined with certainty by the opinions 
or theories of experts, if it were left an open 
question. This has been clearly evinced by 
the evidence on this trial. The statute is de- 
signed to obviate all obscurity or speculations 
on this point, and to supply a plain and deter- 
minate rule of action for the avoidance of a 
special hazard and peril, and, what is equally 
important, to ensure implicit obedience to its 
regulations. Engineers, like other profession- 
al men, naturally incline to give slight heed 
to legislative directions which stand in con- 
flict with their own opinions and practices. 
But it cannot be necessary to say more on 
this head, than that theories and speculations 
can have no place here. Congress has the 
power to give the rule, and we must accept 
the national will, as expressed in the law, as 
fixing the method which must be observed 
and adhered to, without regard to its abstract 
reasonableness or usefulness. Besides, it is 
far from being made clear, upon the evidence, 
that the usage of opening the doors of the 
furnaces relieves the boiler sufficiently, or 
that the idea is an erroneous one which in- 
duced congress to require the safety-valve to 
be always opened for the discharge of steam 
when the boat is stopped. After an experi- 
ence of twelve or thirteen years, congress ap- 
pears to adhere to the same opinion; and, in 
a.few days, a law will go into operation com- 
pelling steamboats to have, not only one but 
three safety-valves ready for use, one of 
which must be self-acting and out of the con- 
trol of the captain or engineer, so that it 
shall open at a particular point of steam, no 
matter what other means are in use to keep 
the steam below that point. Nor do I think 
that the engineers express themselves decid- 
edly of opinion that opening the doors of the 
furnaces and flues can always be relied upon 
as sufficient, nor but that, under many cir- 
cumstances, it will be necessary to open the 
safety-valve also, especially if there be a defi- 
ciency of water in the boiler. 

It seems to the court plain, that the object 
congress had in view, in the provision, was to 
compel the master to have the safety-valve 
opened when the boat stops, without regard 
to other measures which may be employed to 
prevent an exp'osion. If experience has dem- 
onstrated the law to be useless or improvi- 
dent, and that additional danger is incurred 
by raising the safety-valve, the legislature 
should have been appealed to for a repeal or 
modification of the law, so that masters need 
not be compelled to use means calculated to 
increase danger instead of warding it off. 
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The legislative will must govern; and that 
declared by this law must be obeyed until a 
different one is substituted by congress. But, 
if we may judge by the Jate enactment on 
the subject, there ha& been no change of 
legislative opinion. It i3 no matter what may 
be the inconvenience or expense to the own- 
ers, or what delay it may cause in the prog- 
ress of the boat. It is your duty, equally 
with that of the court, to hold captains of 
steamboats to a strict obedience to the direc- 
tion of the legislature, and to regard an in- 
tentional deviation from it as a fault. 
Whether such neglect or misconduct be of a 
criminal character, will be more particularly 
•considered hereafter. 

The excuse set up for the master, in this 
instance, that he was occupied with other 
duties of his command, cannot avail as a 
■defence, because it was in no way necessary 
that he should be personally at the engine 
and raise the valve with his own hand. He 
would stand acquitted of blame if he had 
laid express commands on the engineer and 
his assistants to see that it was done at 
every stoppage. He is not permitted to leave 
this duty to the judgment and discretion of 
the engineer, even if satisfied the latter has 
more skill and experience than himself. 

The crime created by the statute does not 
rest upon any wrong intention of the officer 
who is subjected to indictment. As regards 
the defendant in this case, he is not accused 
of any wilful misconduct, or of any design 
to injure the vessel or any person on board 
or to put either in danger. The indictment 
is not placed upon that ground. You will 
examine the evidence, and see whether you 
can fairly imply from it that the captain had 
given proper orders for the safety-valve to be 
raised when the boat was stopped; and, if 
not, you must regard his omission to take 
that precaution as legal evidence of miscon- 
duct, negligence and inattention, tending to 
support the indictment. In order to convict 
him, the district attorney must prove some 
-act of negligence or omission. It must be 
shown that the accused omitted to do some- 
thing which it was incumbent upon him to 
do in fulfilment of his duty, or that he did 
-something in violation of his duty. The 
mere circumstance of the valve's not having 
been raised, is not to be taken by itself as 
full proof of the crime charged against the 
captain. The essential question is, not 
whether the evidence shows that the captain 
was negligent of his duty, but whether the 
explosion was caused by the particular neg- 
ligence proved; that is, whether the proof 
satisfies your judgment that the omission to 
raise the valve was the proximate cause of 
the explosion and of the death of the persons 
destroyed. And, in examining this point, it 
is important to ascertain what was the ac- 
tual state of the boiler. If it was insufficient, 
from some inherent defect, at the time it 
was inspected, or had afterwards become so 
from ordinary use, and there was nothing 



discernible, by reasonable attention and dili- 
gence, to indicate any defect, and if, further- 
more, it appears that such occult defect was 
the cause of the explosion, then the defend- 
ant cannot be made responsible criminally 
for consequences arising out of that condition 
of things. It is necessary that this branch 
of the case be carefully considered, and, if 
it appears upon the evidence that this boiler 
must, most probably, have exploded under a 
cautious use of steam, and that it was in- 
trinsically unsafe under such circumstances, 
the omission to raise the valve on stopping 
the boat should not be regarded as adequate 
evidence that such omission caused the ex- 
plosion, and the accused ought to be acquit- 
ted of the crime charged upon him by the 
indictment. 

It is incumbent upon the jury to weigh con- 
siderately the proofs bearing upon this point, 
and to be satisfied there was no more than a 
reasonable head of steam upon the boiler at 
the time of the explosion; because, latent 
defects in that will afford the master no pro- 
tection, if he allowed an improvident and un- 
safe pressure of steam to be then generated. 
The accused is called on to answer for his 
negligence or misconduct in allowing the boil- 
er to be under a dangerous gauge and pres- 
sure of steam, but not for an explosion aris- 
ing from other causes. The only direct proof 
of any act of misconduct, negligence or inat- 
tention by the defendant, is his omission to 
have the safety-valve raised at the time it 
was, by statute, made his duty to raise it; 
but, you must connect with that and consid- 
er all other circumstances in evidence attend- 
ant upon the catastrophe or directly preced- 
ing it, and judge from the whole evidence 
whether that omission was the productive 
cause of the explosion and homicide charged 
upon him. If, on consideration of all the 
facts and circumstances laid before you by 
the testimony, you are rnable to determine, 
to the clear satisfaction of your judgment, 
what was the immediate cause of this disas- 
ter, and of the appalling destruction of life 
which attended it, or if, on such review, it 
remains doubtful in your minds whether the 
explosion was occasioned by any culpable 
inattention, or negligence or misconduct of the 
defendant, then he is entitled to your acquit- 
tal. 

[In submitting this case to your judgment, 
the court, gentlemen of the jury, reposes the 
most entire confidence in your intelligence, 
discretion, and sagacity, and is persuaded 
that the issue, so deeply affecting the defend- 
ant and the public, will be determined by 
you according to the law and the facts.] 2 

The jury, after retiring, came into court, 
and requested a further explanation of the 
seventh and twelfth sections of the act. 

Judge BETTS read the two sections to the 
jury, and remarked that, the command of the 
seventh section being positive, that the mas- 

2 [From 11 N. Y. Leg. Obs. 161.1 
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ter shall open the safety-valve on the stop- 
page of the boat, it is a culpable omission in 
him to leave it to the option of the engineer 
to open the valve or not, at his discretion. 
It is the duty of the master to give explicit 
orders that the statutory direction in this 
respect be strictly obeyed. The true con- 
struction of the law does not authorize the 
master to keep the safety-valve down while 
the boat is stopped, although the steam is no 
higher during the stoppage than when the 
boat was under headway, provided the pres- 
sure before she stopped was sm unsafe one. 
The law does not authorize the master to 
keep on a head of steam when the boat is 
stopped, which was dangerous when she was 
under headway 

The twelfth section does not declare that 
the particular act, of misconduct or neglect, 
in keeping down the safety-valve when the 
boat is stopped, is a criminal offence; but 
it becomes so, under that section, if the omis- 
sion to open the valve at that time causes the 
explosion of the boiler. If the jury are satis- 
fied, upon all the evidence, that an improper 
and unsafe pressure of steam w r as kept on 
the boiler, and that n exploded from that 
cause,- and of the further fact, that, if the 
safety-valve had been opened when the boat 
was stopped, the danger would have been 
avoided, then, as before remarked, the mas- 
ter's disobedience of the seventh section in 
that respect would be legal evidence against 
him under the twelfth section. ( That diso- 
bedience is not declared to be of itself a 
crime; but yet, if it causes the death of a 
person on the boat, it is competent evidence 
in proof of the misconduct or negligence 
which is made criminal by the twelfth sec- 
tion. [Whether it had that effect or not, is 
wholly matter of fact for the jury to de- 
cide.] 2 

[The jury then returned to their room and, 
after an absence of one hour, returned into* 
court, stating their inability to agree on a 
verdict. By consent of counsel, on both 
sides, the jury were discharged without ren- 
dering a verdict.] 2 

Case Wo. 15,072. 

UNITED STATES v. FARNS^VORTH. 

[1 Mason, 1.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1815. 

Customs Duties— Concealment of Goods— Re- 
sisting Seizure. 

1. What constitutes a concealment of goods 
within the 69th section of the collection act of 
March 2, 1799, c. 128 [1 Story's Laws, 632; 1 
Stat. 678, c. 22.]? 

2. If an officer of the customs seizes goods, 
a party, who resists the seizure, is not guilty of 
concealment within the statute, merely by such 
act of resistance; although the goods are taken 
away, and wholly removed from the custody of 
the officer in consequence thereof. 

2 [From 11 N. Y. Leg. Obs. 161.] 

1 [Reported by William P. Mason, Esq.] 



This was a writ of error upon a judgment 
of the district court, in an action of debt 
brought by the United States against the de- 
fendant, to recover the penalty prescribed by 
the 69th section of the collection act of March 
2, 1799, c. 128 [1 Story's Laws, 632; 1 Stat. 
678, c. 22], for concealing goods, knowing 
them to have been unlawfully imported. At 
the trial in the district court, evidence was of- 
fered to show, that certain packages of goods 
were concealed in a stable of Mrs. Trask in 
Boston, and were there seized by certain cus- 
tom-house officers; that at the time of the 
seizure, the defendant, with other persons, 
did attempt to rescue the goods so seized, 
threw a great part of them out of the window 
of the stable, and finally, by their resistance 
of the officers, and throwing the goods out of 
the window, succeeded in depriving the offi- 
cers of the possession and custody of a great 
portion of the goods, so that they were never 
afterwards found. 

The district attorney, upon this evidence,, 
prayed the court to instruct the jury, "that, 
whether the defendant were or were not con- 
cerned in, or privy to, the original conceal- 
ment of the packages of merchandise referred 
to, in the stable of Mrs. Trask, still if they 
should be satisfied, that the defendant was 
in fact knowingly concerned in impeding the 
seizing officer or his assistants in the execu- 
tion of their duty, and in casting the pack- 
ages from the window of the stable in the 
manner represented by the witnesses, where- 
by the seizing officer was deprived of his pos- 
session of them, and thus the goods were re- 
moved and put away, so that the said officer 
could not afterwards find or get possession of 
them, that this would amount, in point of law, 
to a concealment of the said packages and 
goods, within the true intent and meaning of 
the provisions of the 69th section of the act 
of March 2, 1799, c. 128 [1 Story's Laws. 632; 
1 Stat. 678, e. 22]. But the court did, then 
and there, refuse so to direct or instruct the 
jury; and, on the contrary, did instruct the 
jury, that if they were not satisfied by the 
evidence adduced, that the defendant was con- 
cerned in the original concealment of the 
packages and goods in the stable of Mrs. 
Trask, or in a subsequent concealment; and 
if his only offence was in resisting the search- 
ing officer and his assistants, and in throwing 
the packages out of the stable window, in the 
manner stated by the witnesses for the Unit- 
ed States, then he could not be lawfully con- 
victed upon this suit under the 69th section 
of the act, though the officer was deprived of 
the possession of the goods by such proceed- 
ings on the part of the defendant, and could 
not afterwards recover the possession of said 
goods." [Case unreported.] 
It was contended, on the part of the United 
* States, that there was error both in the re- 
fusal, and in the direction of the district court. 

G. Blake, for the United States. 
W. Sullivan, for defendant. 
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STORY, Circuit Justice. The question re- 
solves itself into this, whether the mere acts 
of resisting the officers of the customs, and 
casting the packages of goods out of the win- 
dow of the stable, whereby they were entire- 
ly removed from the possession and custody 
of the officers, constituted per se in 'point of 
law a concealment of the goods. I cannot 
yield to the argument, that endeavours to 
maintain the affirmative. Neither the actof re- 
sisting the officers, nor of throwing the goods 
out of the window, is of itself a concealment, 
although it may have led to a concealment 
within the statute. The defendant may have 
concurred in either or both of these acts, and 
yet may not have been party to the subse- 
quent removal and concealment of the goods. 
On the other hand, a person may have con- 
cealed the goods, who did not concur in the 
previous resistance of the officers, or the re- 
moval of the goods from the stable. If this 
be true, then the conduct of the court, both in 
the refusal and in the instruction to the jury, 
was perfectly correct. It is quite another 
question, whether the evidence would not 
have warranted the jury to infer, that the de- 
fendant was a party to the concealment, as 
well before as after the seizure. This, how- 
ever, was a fact exclusively for their consid- 
eration, and in respect to which the charge of 
the court did not at all interfere. On the 
whole, the judgment of the court below must 
be affirmed. 

Case Jffo. 15,073, 

UNITED STATES v. FARREIil/.et al. 

[8 Biss. 259; i 24 Int. Rev. Rec. 231.] 

Circuit Court, N. D. Illinois. July 8, IST8.2 

Internal Retjbxds— Destruction of Spirits bx 

Fire — Taxes Thereon — "When Tax on 

Distilled Spirits Attaches. 

1. The fact that distilled spirits placed in a dis- 
tillery warehouse were destroyed by fire, be- 
cause of the absence of the government store- 
keeper from the warehouse, does not release the 
bondsmen from liability for the amount of the 
taxes which were due on the spirits. The gov- 
ernment cannot be made a loser by a neglect of 
duty by an officei. 

2. The liability of a distiller for the tax on dis- 
tilled spirits attaches so soon as the spirits are 
produced, and if he places them in a warehouse, 
giving bond for the payment of the tax on their 
removal and within one year from the date of 
the bond, and the warehouse and spirits are de- 
stroyed without any negligence on his part, this 
does not release him from liability for pay- 
ment of the tax. 

3. A destruction by fire is a "removal" within 
the meaning of the statute and the bond. 

[This was a suit against De Witt C. Far- 
rell and others, brought on a distiller's 
bond.] 

Mark Bangs, U. S. Dist. Atty. 
McCagg, Gulver & Butler and S. D. Puter- 
baugh, for defendants. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed id 99 U. S. 221.] 



BLGDGETT, District Judge. This is a suit 
upon a distiller's warehousing bond, dated 
June 13, 1S70, given by the defendant Far- 
rell, as principal, and signed by the other 
defendants, as sureties, in the penal sum 
of $33,000, conditioned for the payment by 
Mr. Farrell, as principal, to the collector of 
internal revenue of the Fifth collection dis- 
trict of this state, of the tax on 449 barrels 
of distilled spirits, containing 32,lS4s9/ioo gal- 
lons of proof spirits, which were entered 
for deposit in the distillery warehouse at- 
tached to Mr. Farrell's distillery in Peoria 
in said district, before said spirits could be 
removed from said warehouse, and within 
one year from the date of said bond. It is- 
admitted that on the 27th day of July, next 
after the spirits were deposited in the ware- 
house and the bond given, a fire broke out 
in a building not connected with the Farrell 
distillery or warehouse, by which Farrell's 
distillery and warehouse took fire, and the 
same were wholly destroyed with the con- 
tents, including the spirits described in the 
bond, without any negligence or carelessness- 
on the part of Farrell or those in charge of 
the distillery. It is also shown by the proof, 
and not disputed, that the warehouse in 
question was in charge of the government 
storekeeper, who had the keys thereof, and 
that he was not present at the time the fire 
broke out, and for some time thereafter. 
And the proof tends to show that if he had 
been so present at the time it became evi- 
dent that the distillery premises must burn, 
a portion, if not all, the spirits in the ware- 
house might have been saved, there being 
at the time in the warehouse about 2,000 
barrels ' of spirits, and the spirits in con- 
troversy only amounting to 449 barrels. The 
defendants deny their liability for the tax 
upon the facts shown. 

The first point insisted upon is, that the 
loss occurred by reason of the absence of 
the storekeeper from the warehouse at the 
time that the fire broke out, and until it was- 
too late to remove the spirits therefrom. 
The fire occurred about noon, and the proof 
shows that the storekeeper had gone to his 
dinner, and the distillery was not then in 
operation, and his constant presence was 
not needed to superintend the operation of 
the distillery. I do not understand that any 
law or regulation requires the constant pres- 
ence of the storekeeper at the warehouse 
and distillery when the distillery is not in 
operation; but even if it did, the rule is- 
well settled that the government cannot be 
made a loser by the neglect of duty by an. 
officer. 

The defendants in this case claim, how^ 
ever, that the United States supreme court 
has, in the case of Clinkenbeard v. U. S., 21 
Wall. [S3 U. S.] 65, held that the failure of 
an officer to perform his duty releases the 
distiller. An examination of that case 
shows, however, that that was a case where 
the United States itself, or rather the de- 
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partment itself, was at fault, and not the 
officer of the department, in which I think 
there is a clear distinction. The operations 
of the distillery were suspended in that case 
for a number of days by reason of the fail- 
ure of the treasury department to appoint a 
■storekeeper; and the suit was brought 
against the distillery for the recovery of the 
.amount of tax which the distillery should 
liave paid according to its capacity, or, in 
other words, for its capacity tax. And the 
.supreme court simply held that during the 
time the operations of the distillery were 
.suspended for the want of a storekeeper the 
capacity tax should not be charged against 
the distillery. The case is clearly placed 
upon the neglect of the government, and 
not upon the neglect of a subordinate officer 
of the government to perform his duty; that 
the distillery was not legally in condition to 
legally run during the time that there was 
no storekeeper, therefore there was no earn- 
ing of the capacity tax. 

But the main point insisted upon in the 
.argument is, that the distiller is not liable 
on his bond until he asks and obtains a per- 
mit to remove the spirits from the ware- 
house; that the act of paying the tax and 
removal must be simultaneous. 

It is sufficient to say, that I do not concur 
in this view of the law. Section 3,248, Rev. 
St., provides that the tax shall attach to 
distilled spirits as soon as the same is in 
existence as such; that is, the distiller be- 
comes liable for the tax as soon as the spirits 
are produced; but by the warehousing sys- 
tem the distiller is allowed one year in 
which to pay the tax, or such time as he 
chooses within one year, by depositing the 
spirits in a warehouse, and giving a bond. 
He is a debtor to the government to the 
amount of the tax as soon as the wines are 
produced, but upon certain conditions, is al- 
lowed time for making payments. Sections 
3,2S7, 3,293, and 3,294, when taken together, 
clearly show that the warehousing bond is 
taken solely for the purpose of securing 
the payment of the tax at the convenience 
of the distiller within one year. This view 
is further sustained by the provisions of law 
which fix the tax to be paid by the amount 
of spirits which are gauged into the ware- 
house, and not by the amount which are 
gauged out. If the tax was not fixed until 
the removal, that would be the time at 
which to gauge the spirits, and determine 
the amount of the tax; but instead of that, 
it is the amount gauged into the warehouse, 
and the amount which is at that time mark- 
ed upon the barrels, which determines the 
amount of tax to be paid. The letter of the 
bond, too, provides for the payment of the 
tax on a fixed and certain quantity of spirits 
before such spirits shall be removed from 
such warehouse, and within one year from 
the date of the bond. By the terms of the 
bond the distiller must pay the tax on the 
removal of the spirits, it matters not wheth- 



er the removal is caused by their evapora- 
tion or combustion from fire, or by the de- 
liberate act of the distiller; in either case 
they are removed, and the condition of the 
bond is broken. This may seem a harsh 
rule but it is the only guide the court has 
to go by. The court cannot make the con- 
tract, but must construe and enforce that 
which is made by the parties. 

This rule is clearly laid down in U. S. v. 
Keehler, 9 Wall. [76 U. S.] 83; U. S. v. Pres- 
eott, 3 How. [44 U. S.] 578; and U. S. v. 
Dashiell, 4 Wall. [71 U. S.] 182. The view 
I take is much strengthened by the provi- 
sions of section 3,221 of the Revised Stat- 
utes, which reads as follows: "Sec. 3,221. 
The secretary of the treasury, upon the pro- 
duction to him of satisfactory proof of the 
actual destruction by accidental fire or other 
casualty, and without any fraud, collusion, 
or negligence of the owner thereof, of any 
distilled spirits, while the same remain in 
the custody of any officer of internal rev- 
enue in any distillery warehouse, or bonded 
warehouse of the United States, and before 
the tax thereon has been paid, may abate 
the amount of internal taxes accruing there- 
on, and may cancel any warehouse bond, or 
enter satisfaction thereon in whole or in 
part, as the case may be. And if such taxes 
have been collected since the destruction of 
said spirits, the said secretary shall refund 
the same to the owners thereof out of any 
moneys in the treasury not otherwise appro- 
priated." Now the question naturally oc- 
curs here: Why clothe the secretary of the 
treasury with the power to abate the tax 
if none was due? Why give the secretary 
of the treasury the power to remit a claim 
against a person, if the government has no 
claim against him? The whole theory up- 
on which that statute is based is to my mind 
clear that the tax was due upon the produc- 
tion of the spirits, and that, as an equitable 
consideration, the secretary of the treasury 
may, in his discretion, abate the tax, if he 
sees fit. 

The questions involved in this case I ad- 
mit are not entirely free from doubt, and I 
have not the light of much direct authority 
upon the question. No case, I think, has 
ever been decided by the supreme court of 
the United States directly involving the 
question here raised. There is the case of 
Insurance Co. v. Thompson, 95 U. S. 547, 
where it seems to me that the plain intima- 
tion of the court is in favor of the view of 
the law which I am now taking. In that 
case certain wines were placed in a bonded 
warehouse connected with the distillery; the 
parties interested in those wines insured 
them, and they not only insured the value 
of the wines themselves but the government 
tax thereon; they were destroyed, as the 
wines in question were, by an accidental 
fire, and suit was brought upon the ware- 
housing bond and the amount of tax re- 
covered on the warehousing bond. After the 
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recovery of the amount of the tax and the 
payment of the judgment, as I infer from 
the record in the report, the parties who had 
obtained insurance, the owners of the wine 
and the parties interested, brought suit 
against the insurance company; and it was 
contended in that case that the amount of 
the government tax was not an insurable 
interest; the court below held that it was 
and rendered judgment, and the case was 
taken to the supreme court and affirmed. 
So that the argument from that case is that 
the party placing wines in a government 
warehouse or in a bonded warehouse, has 
.an insurable interest, to the amount of the 
cost or value of the wines and the govern- 
ment tax, and can, therefore, insure for that 
.amount. I know the fallacy that courts fre- 
quently are led into by following a case 
where the direct question is not decided, 
that is before the court, yet it seems to 
. one that in the absence of authority, some 
tforce, at least, ought to be given to that case; 
,and, though the case is not entirely free 
.from doubt, yet my conclusion is, that the 
^defendant was liable for the tax on these 
spirits from the time they were purchased, 
and they, like the importation of goods sub- 
ject to customs dues, where the importer ob- 
tains a certain amount of indulgence of time 
for the payment of his customs duties, by 
.placing the goods in a bonded warehouse, 
yet at the same time the duties are due 
the moment the goods are imported and ar- 
rive, and the destruction of the goods after- 
wards would not release him. 

[There will be a finding for the plaintiff 
•of the penal sum of the bond, and as dam- 
.ages, of the amount of the tax. You may 
make that computation, Mr. Bangs. 

{X hardly think any special finding will be 
needed in the case, because the stipulation 
.as to the facts is broad enough, and it will 
,go up in the record, if the parties wish to 
take the case up. If a special finding is 
.necessary, why counsel may have it. A cer- 
tain finding will be necessary in regard to 
whether the storekeeper was there or not] 3 

There will be a finding for the plaintiff. 

This opinion was affirmed by the United 
♦States supreme court in 99 U. S. 221. 



Case Wo. 15,074. 

UNITED STATES v. FARRELD. 

[5 Cranch, O. O. 311.] i 

'Circuit Court, District of Columbia. May 13, 
1837. 

Witness— Slaves— Distbict op Columbia— Cumu- 
lative Sentence. 

1. Slaves are competent witnesses in criminal 
prosecutions, in Alexandria county, against ne- 
.groes or mulattoes. 

s [From 24 Int. Rev. Rec. 231.] 
i [Reported by Hon. William Cranch, Chief 
JTudge.] 



2. The act of Virginia passed on the 21st of 
January, 1801, is in force in that county, al- 
though it was to commence in force from the 
1st of June, 1801, and although the jurisdiction 
of Virginia ceased on the 27th of February, 1801. 

3. If a man be convicted of a second offence, 
while in the penitentiary under sentence for the 
first, the sentence for the second may he made 
to commence from the expiration or other termi- 
nation of the period for which he was first sen- 
tenced. 

Indictment [against Joseph Farrell] for for- 
ging a certificate of freedom for Mr. T. F. 
Mason's slave Sandy. The slave Sandy was 
offered as a witness for the United States. 

W. L. Brent, for defendant, objected that 
the Virginia act of the 21st of January, 1S01, 
by the 4th section of which it is enacted, that 
"any negro or mulatto, bond or free, shall be 
a good witness in pleas of the commonwealth, 
for or against negroes or mulattoes, bond or 
free; or in civil pleas where free negroes or 
mulattoes shall alone be parties," never was 
in force in the county of Alexandria, because 
it was not in force on the 27th of February, 
1801 [2 Stat. 103], when congress adopted the 
laws of Virginia, as they then existed, and 
declared that they should "remain" in force 
in the county of Alexandria. 

Mr. Key, Dist. Atty., contra, contended that 
congress intended that the district should 
have the benefit of all the state legislation up 
to the 27th of February, 1S01. But it is not 
material whether the act of Virginia of the 
21st of January, 1801, is or is not in force 
here, as the 5th section of the Virginia act of 
the 17th of December, 1792, admits negroes 
and mulattoes as witnesses in pleas of the 
commonwealth against negroes or mulat- 
toes, and in civil pleas where negroes or mu- 
lattoes alone are parties; at least, such has 
been the construction which this court has al- 
ways given to it. The words of that section 
are, "No negro or mulatto shall be a witness, 
except in pleas of the commonwealth against 
negroes or mulattoes, or in civil pleas, where 
negroes or mulattoes alone shall be parties." 
These words have always been construed to 
include slaves. 

THE COURT (THRTJSTON, Circuit Judge, 
absent), being of that opinion, permitted the 
slave Sandy to be sworn and examined as a 
witness. 

Verdict, guilty. Sentenced to the peniten- 
tiary for four years, on the 13th of May, 1837. 

NOTE. The prisoner was again convicted of 
a like offence, by forging a pass for negro Sam, 
another slave of Mr. Mason, at October term, 
1837, and the entry of the sentence was: "And 
it appearing to the court that the traverser is in 
the custody of the keeper of the penitentiary of 
the District of Columbia, under the sentence of 
this court passed at the last term for a like of- 
fence, the sentence of the court, for the offence 
of which he is now convicted, is, that he suffer 
imprisonment and labor in the penitentiary of 
the District of Columbia, for the period of three 
years next after the expiration or other termina- 
tion of the period for which he already stands 
committed to the said penitentiary." 
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Case K*o. 15,075. 

UNITED STATES y. FARRING. 

[4 Cranch, 0. C. 465.] i 

Circuit Court, District of Columbia. May 
Term, 1834. 

Criminal, Law — Effect of Nolle Prosequi. 

A nolle prosequi, without the consent of the 
defendant, afttr the jury has been sworn, is 
equivalent to an acquittal, and may be so plead- 
ed. 

[Cited in brief in State v. Champeau, 52 Yt. 
315; State t. Primm, 61 Mo. 168.] 

Indictment for larceny [against John Far- 
ring]. 

The defendant had been indicted at this 
term for stealing two silver dollars, and an 
order drawn by Hoffman and Stephenson on 

for $15. Upon the trial, the order, 

produced in evidence, was drawn by Hoff- 
mans and Stephenson. 

Mr. Key, for the United States, thereupon 
directed the clerk to enter a nolle prosequi, 
and the jury was discharged without the 
consent of the defendant, and a new indict- 
ment was found by the grand jury, reciting 
the order truly. A verdict of guilty was 
found upon this second indictment, subject 
to the effect of the nolle prosequi and dis- 
charge of the jury, as if specially pleaded. 
Motion in arrest of judgment for that cause. 

Mr. Taylor, for defendant. It is only in 
cases of inevitable necessity tbat a jury can 
be discharged without the consent of the de- 
fendant. Wedderburn's Case, Fost. Crown 
Law, 22g; 1 Chit. Cr. Law, 630. 

Mr. Key, contra. It is now brougbt to a 
reasonable rule. Wherever it is for the ben- 
efit of, or is indifferent to, the prisoner, the 
jury may be discharged without his consent, 
as in the case of -the sudden illness of a 
. juror or witness, or where a witness is kept 
out of the way by the prisoner, or other ac- 
cident. A mistake of a single letter in an 
indictment is an accident, like the illness of 
a witness or juror. 1 Chit. 631, note; 2 
Johns. Cas. 2T5, 301; 2 Caines, 100, 304; 
Cogan's Case, Leach, 167. But this is not 
an indictment for the same offence. The or- 
der could not have been given in evidence 
upon the former indictment. 

THE COURT (THRUSTON, Circuit Judge, 
contra) arrested the judgment, being of opin- 
ion that the discharge of the jury without 
the defendant's consent was equivalent to 
an acquittal as to the dollars, and that the 
defendant might have pleaded it with an 
averment that the stealing of the dollars and 
of the order was one act of taking, if such 
an averment be necessary; wbicb is doubt- 
ful, as the indictment charges it to be one 
act of theft, and upon a general verdict of 
guilty he would have been sentenced to the 
penitentiary. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 15,076. 

UNITED STATES v. FAULBREE. 
[See Case No. 3,393.] 

Case Mb. 15,077. 

UNITED STATES v. FAW. 

[1 Cranch, C. C. 456.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Coroner— Indictment for Making False State- 
ment of Evidence— Duty in Stating 
Evidence. 

Neither at conuaon law, nor by the statute of 
Virginia, is tht coroner bound to put in writing 
the effect of the evidence given upon an inquisi- 
tion, unless the offence be found to be murder or 
manslaughter. 

The indictment charged, that the defendant 
[Abraham Faw], being coroner of the coun- 
ty of Alexandria, and having, upon view of 
the dead body of one Curran, taken an in- 
quest, stating that, while opposing the law- 
ful orders of a justice of the peace, the said. 
Curran was killed by a brickbat thrown by 
some unknown person, but not finding the 
killing to be murder nor manslaughter, he, 
the defendant, "wilfully, injuriously, and un- 
lawfully made a false statement of the evi- 
dence in writing, and suppressed material 
parts of the same; and annexed to the in- 
quisition a false, colorable, and unfair state- 
ment, in writing, of the said evidence, under 
the false and colorable pretence of putting 
in writing and annexing to the said inquisi- 
tion fairly and truly the effect of the said evi- 
dence, being material, in contempt of the 
laws of the United States, in violation of 
the duties and dignity of his office, and 
against the peace and government of the 
United States." 

E. J. Lee, and F. L. Lee, for defendant,, 
moved the court to quash the indictment. 
The coroner is lot bound at common law to 
put down the effect of the evidence, in writ- 
ing, in any case; and by the law of Virginia 
(page 125, § 11; Nov. 29, 1792), he is required 
to do it only in case the inquisition shall 
charge some person with murder or man- 
slaughter, which this inquisition does not^ 
1 Bl. Comm. 346; 2 Inst. 31; 4 Inst 271. This 
is an indictment at common law, and if he 
was not bound at common law to state the 
evidence in writing, it is no offence to state 
it imperfectly or incorrectly. And if it states 
no offence at common law, it may and ought 
to be quashed on motion. Rex v. Page, 1 
Lev. 304; Rex v. Sellars, 3 Mod. 167;. Rex 
v. Griffitb, Id. 201; Rex v. Whitehead, 1 Salk. 
371; Rex v. Hotch, 1 Strange, 552; Rex v. 
Lister, 2 Strange, 788. 

Mr. Jones, for United States, contra. 
The coroner, at common law, has a right to 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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take evidence in writing, and if he under- 
takes to do it, and does it unfaithfully, wil- 
fully, and falsely, it is an offence at common 
law. The depositions may be used for vari- 
ous purposes, as in a question of hail, or to 
justify an arrest of some person, or to dis- 
credit a witness upon the trial. 

THE COURT, at July term, 180S, quashed 
the indictment, being of opinion that it did 
not set forth an offence at common law, or 
under the statute; inasmuch as by the com- 
mon law, the coroner was not bound to put 
•down in writing the evidence, or the effect 
of it, and the statute required it to be done 
only when, by the inquisition, some person 
is indicted for murder or manslaughter. 

[See Case No. 15,079.] 



Case TTo. 15,078. 

UNITED STATES v. FAW. 

[1 Cranch, C. C. 486.] i 

Circuit Court, District of Columbia. July 
Term, 180S. 

-Justice op Peace — Indictment for Illegally 
Taking, Bail.— Gross Ignorance — Intent. 

A justice of the peace cannot discharge a pris- 
oner who has been committed for trial on a 
•charge of felony; nor can he take money in lieu 
•of hail. But he is not liable for so discharging 
the prisoner, unless he did it contemptuously 
.and wilfully, and with evil intent. 

[Cited in Reinhard v. Columbus, 49 Ohio, 
267, 31 N. E. 35.] 

Indictment for misdemeanor in office of jus- 
tice of the peace in taking the personal re- 
cognizance of Harry Allen, in the sum of one 
hundred dollars, charged with theft of goods 
to the amount of sixty dollars, and receiving 
■one hundred dollars in cash in lieu of bail of 
security. 

E. J. Lee and C. Lee, for defendant, con- 
tended that the justice acted* judicially, and 
that it was an error in judgment for which 
he is not liable to answer criminally, and that 
he has a right to take the money; and cited 
<3ro. Car. 44G. 

Mr. Jones, U. S. Atty., contended that it is 
not necessary to show a corrupt motive, but 
that the defendant is liable for gross igno- 
rance. He acted ministerially, and if it be 
.a palpably illegal act, he is punishable. 

E. J. Lee, for defendant. A justice of the 
.peace is not liable unless he acts from corrupt 
motives. Rex v. Jackson, 1 Term R. U53. 
He has a right to bail after commitment, and 
to discharge without habeas corpus. 

C. Lee prayed the court to instruct the jury 
that if they should be satisfied by rhe evi- 
dence, that the defendant acted uprightly and 
•without corrupt motives, he ought to be ac- 
quitted, and so unless they should be satisfied 
l»y the evidence that he did it contemptuously. 

Mr. Jones, contra. The defendant had no 
right to discharge at all after commitment; 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



and no authority to take money as a deposit 
in lieu of bail for a person charged with 
felony. 

THE COURT (DUCKETT, Circuit Judge, 
absent) said they had no doubt on those 
points. The justice of peace cannot discharge 
aiter commitment for trial, nor can he take 
money in lieu of bail. 

THE COURT (DUCKETT, Circuit Judge, 
absent) instructed the jury that unless they 
should be satisfied that the acts were done 
contemptuously, wilfully, and with an evil in- 
tent, they ought not to find the defendant 
guilty. (The words "wilfully" and "contemp- 
tuously" were used in the indictment.) The 
jury found a special verdict, that Faw acted 
illegally, in taking the money in lieu of bail, 
and in discharging the traverser from impris- 
onment; but he thus acted through ignorance 
and mistake of the law, and without any sin- 
ister or corrupt motive. 

Judgment for the traverser on the verdict 
DUCKETT, Circuit Judge, absent. 



Case No. 15,079. 

UNITED STATES v. PAW. 

[1 Cranch, C. C. 487.] x 

Circuit Court, District of Columbia. July 
Term, 1808. 

Constable— Right to Break Doors. 

A constable, having a warrant to arrest a man 
for assault and battery, has a right to break 
open the door of the offender's dwelling-house to 
arrest him. 

Indictment ^for not doing all in his power 
to prevent a riot, whereby a man was kill- 
ed. [For prior proceedings in this suit, see 
Case No. 15,078.] 

Mr. Jones, for the United States, prayed 
the court to instruct the jury, that neither 
the constable nor the magistrate had a right 
to break open the door of the house in- 
habited by a man, to arrest him upon a 
warrant for an assault and battery, 

Which THE COURT refused (DUCKETT, 
Circuit Judge, absent). 

The jury found the defendant not guilty. 

UNITED STATES v. FAXON. See Case No, 
10,324. 

Case No. 15,080. 

UNITED STATES v. FEARS. 

[3 Woods, 510.] 2 

Circuit Court, N. D. Georgia. March Term, 
1878. 

Resistance to Revenue Officer— Authority of 

Officer— Entry Without Warrant 

—Indictment. 

1. A person may be guilty, under section 3177, 
Rev. St., of the offense of obstructing and hin- 
dering an officer of internal revenue in the ex- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Repoited by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission. I 
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ercise of his authority, to enter any building or 
place where articles subject to tax are produced, 
for the purpose of examining such articles, al- 
though such person does not own the building 
or the articles subject to tax, and did not make, 
produce or keep them. 

2. It is no offense to resist or obstruct an offi- 
cer who is acting without authority, or who is 
exceeding his authority. 

3. The right of resistance to illegal official ac- 
tion is essential, not merely to all free govern- 
ment, but to any government whatever. 

4. Under section 3177, Rev. St., a collector, 
deputy collector or inspector of internal revenue, 
may, without process, enter any building where 
distilled spirits, subject to tax, are produced or 
kept, so far as may be necessary for examining 
the same, and under section 3453, Rev. St., may, 
without process, seize illicit distilled spirits. 

5. An indictment, under section 3177, for hin- 
dering an internal revenue officer, without war- 
rant, from entering a building where illicit dis- 
tilled spirits, subject to tax, were kept, and from 
seizing said spirits, must aver that the attempt 
of the officer to enter, which was hindered, was 
made in the day time, or that it was made in 
the night season when the premises were open, 
and that such entry was necessary for the pur- 
pose of examining such distilled spirits, and that 
they were in the custody of some person who 
had the purpose of selling or removing the same, 
in fraud of the internal revenue laws, or the de- 
sign to avoid the payment of the taxes thereon. 

Heard on demurrer to the indictment. 

The indictment in this case was based on 
the last clause of section 3177, Rev. St. U. 
S. The entire section reads as follows: 
"Any collector, deputy collector or inspect- 
or may enter in the day time any building 
or place where any articles or objects sub- 
ject to tax are made, produced or kept with- 
in his district, so far as it mayObe necessary 
for the purpose of examining said articles 
or objects. And any owner of such build- 
ing or place, or person having the agency 
or superintendence of the same, who re- 
fuses to admit such officer, or to suffer him 
to examine such article or articles, shall, 
for every such refusal, forfeit five hundred 
dollars. And when such premises are open 
at night, such officers may enter them while 
so open in the performance of their official 
duties. And if any person shall forcibly 
obstruct or hinder any collector or deputy 
collector, or inspector in the execution of 
any powers vested in him by law, or shall 
forcibly rescue, or cause to be rescued, any 
property, articles or objects after the same 
shall have been seized by him, or shall at- 
tempt or endeavor so to do, the person so 
offending, excepting in eases otherwise pro- 
vided for, shall, for every such offense, for- 
feit and pay the sum of five hundred dol- 
lars, or double the value of the property so 
rescued, or be imprisoned for a term not 
exceeding two years, at the discretion of 
the court." The indictment charged that 
the defendant did "forcibly obstruct and 
hinder one William W. Brown in the execu- 
tion of a power and authority vested in 
him, the said William W. Brown, by law, 
to seach for and seize two packages of corn 
whisky, containing, in the aggregate, sixty 



gallons, said two packages of corn whisky 
then being distilled spirits, subject to tax, 
on which the tax had not been paid, said 
distilled spirits having been removed from 
the place of distillation to a place other 
than the distillery warehouse provided by 
law, said two packages of distilled spirits 
being then and there supposed to be kept 
concealed in the smoke-house of him, the 
said E. P. Pears, then and there being; he, 
the said William W. Brown, being then and 
there a deputy collector of internal revenue 
for the Second collection district of Georgia, 
in the execution of a power and authority 
vested in him by law, to search for and 
seize said two packages of distilled spirits,, 
wherever found, and to enter said smoke- 
house, so far as it was then and there neces- 
sary, for the purpose of making such 
search and seizure." 

The demurrer to this indictment was bas- 
ed on two grounds: (1) Because it was 
not averred that the defendant, E. P. Fears, 
concealed the said distilled spirits. (2) Be- 
cause the authority under which the officer 
acted was not sufficiently set out. 

H. P. Farrow, U. S. Atty. 
S. A. Darnell, for defendant. 

Before WOODS, Circuit Judge, and ER- 
SKINE, District Judge. 

WOODS, Circuit Judge. The first ground 
of demurrer is clearly untenable. The of- 
fense charged is not the removal, nor con- 
cealment, nor keeping of distilled spirits 
contrary to law. but the obstructing of an. 
internal revenue officer in the discharge of 
his duty. The distilled spirits may be kept 
by one person in his own building, and yet 
another person may obstruct or hinder the 
officer when he attempts to enter such, 
building for the purpose of examining the 
spirits. The latter would clearly be amen- 
able to the law, though he owned neither 
the building nor the spirits, and did not 
make, produce or keep them. To keep or 
conceal illicit spirits is one offense, to ob- 
struct or hinder an officer from entering a 
building where illicit spirits are kept, is a 
distinct and different one. It is the latter 
which the pleader has attempted to charge 
in this indictment. 

The second ground of demurrer is, we 
think, well taken An indictment for ob- 
structing or hindering an officer should 
show the authority under which the officer 
is acting. It is no offense to resist or ob- 
struct an officer who is acting without au- 
thority or who is exceeding his authority. 
The pleader seems to have known the rule,, 
and has made an attempt to conform to it. 
In this, we think, he has failed. There is- 
no pretense that the officer was acting by- 
virtue of any search-warrant or any other 
legal process. The theory of the prosecu- 
tion seems to be that, under section 3177 of 
the Revised Statutes, the internal revenue- 
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officer may enter without process any build- 
ing where distilled spirits subject to tax 
are made, produced or kept, so far as, it 
may be necessary for examining the same; 
and that under section 3453, he may also, 
without process, seize illicit distilled spirits. 
This is true, but the authority exists only 
where the circumstances prescribed by 
these sections exist. The officer has the 
authority in the case pointed out by the 
statute, and in no other. To show his au- 
thority, it must appear that such a state of 
facts existed as are contemplated by the 
statute. By section 3177 the internal reve- 
nue officers are authorized in the day time 
or in the night, when the premises are open, 
to enter any building where any articles 
subject to tax are made, produced or kept, 
so far as it may be necessary for the pur- 
pose of examining said articles. 

There is no averment in the indictment 
that the attempt to enter the smoke-house 
of the defendant and examine said distilled 
spirits was made in the day time, or made 
at night when the premises were open, nor 
that said distilled spirits were made, pro- 
duced or kept on said premises, or that 
such entry was necessary for the purpose 
of examining said spirits. It does not ap- 
pear, therefore, from the indictment, that 
the officer had authority to make a search 
or to enter the premises of defendant; and 
it does not appear that it was unlawful for 
the defendant to resist the officer in mak- 
ing such entry and search. If, for instance, 
the officer had attempted to enter the prem- 
ises in the night season, when the door was 
shut, the defendant would have had the 
right to resist him, and would violate no 
law in so doing. Section 3453, Rev. St, 
authorizes the seizure of taxable articles by 
the internal revenue officers "which shall 
be found in the possession or custody, or 
within the control of any person, for the 
purpose of being sold or removed by him 
in fraud of the internal revenue laws, or 
with the design to avoid the payment of the 
taxes thereon." There is no averment in 
the indictment that the distilled spirits 
therein mentioned were in the custody of 
any one for any of the purposes mentioned 
in the section just quoted. The authority 
of the revenue officers to seize is, therefore, 
not averred, and it does not appear from the 
indictment that the defendant was guilty of 
any offense in obstructing or hindering 
such seizure. 

As to both the attempted examination and 
seizure, from all that appears in the indict- 
ment the officer seems to have been a tres- 
passer who might be lawfully obstructed 
and resisted. The right of resistance to il- 
legal official action is essential not merely 
to all free government, but to any govern- 
ment whatsoever. All citizens of the Unit- 
ed States are guarantied by the constitution 
security in their persons, houses, papers and 
effects, against unreasonable searches and 



seizures. The right to resist an unauthor- 
ized search or seizure is a direct conse- 
quence of this guaranty. In order, there- 
fore, to show that defendant was guilty of 
an offense in resisting the search and sei- 
zure of the revenue officer, the authority of 
the latter should have been set out This 
the indictment entirely fails to do. It is, 
therefore, defective and bad, and the de- 
murrer must be sustained. 



Case No. 15,081. 

UNITED STATES v. FEARSON. 

[5 Cranch, C. C. 95.] i 

Circuit Court, District of Columbia. Nov- 
Term, 1836. 

Judgment— Correction of — Mistake. 

The court will, at a subsequent term, correct 
a judgment entered by mistake for too large a 
sum. 

Debt on an administration bond [by the 
United States for the use of Keirle], Judg- 
ment for the whole amount of the plaintiff's 
claim, when the estate was insolvent. 

Mr. Redin moved to quash the execution, 
and correct the judgment, which was con- 
fessed at the last term, it. having been en- 
tered for about $50 too much, as the de- 
fendant contends by mistake. 

Mr. C. Coxe, contra. A judgment on an 
administration bond cannot be for assets, 
as in an action against an executor or ad- 
ministrator. The judgment must be abso- 
lute. 

THE COURT, being satisfied that Mr. W. 
L. Brent had confessed the judgment by 
mistake, ordered it to be corrected. 



UNITED" STATES (PEARSON v.). See 
Case No. 4,712. 



Case No. 15,082. 

UNITED STATESv. FEEDY et al. 

[1 Brock. 255.] 2 

Circuit Court, D. Virginia. May Term, 1813. 

Criminal Law— Recognizance— Failure to Ap- 
pear— Forfeiture— Power of Court 
to Suspend. 

Where an individual is charged with the com- 
mission of a criminal offence, and enters into a 
recognizance, conditioned to appear at a given 
day, and undergo his trial, which recognizance- 
is forfeited by the failure of the party to ap- 
pear and submit himself to the law; but the 
accused appears at the succeeding term of the- 
court, the court in which the recognizance is 
filed has full power to suspend (or discharge?) 
it, for good cause shown by the accused, why he- 
did not comply with the condition of the re- 
cognizance; the object of such a recognizance be- 
ing, not to enrich the treasury, but to combine 

1 [Reported by Hon William Cranch, Chief 
Judge.] 

2 [Reported by John W. Brockenbrough, Esq.]« 
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the administration of criminal justice with the 

convenience of a person accused of a criminal 

offence, but not proved to be guilty. 

[Cited in U. S. v. Duncan, Case No. 15,004.] 

[Cited in Caldwell v. Com., 14 Grat T05; 

State v. Hoeffner, 124 Mo. 488, 28 S. W. 7.] 

At law. 

Before MARSHALL, Circuit Justice, and 
TUCKER, District Judge. 

MARSHALL, Circuit Justice. This is a mo- 
tion made to stay proceedings on a scire fa- 
cias, which has been sued out of this court, 
by the attorney of the United States, against 
Feely and his security, requiring them to 
-show cause, why execution should not be had 
against them, on a recognizance entered into 
by them, conditioned for the appearance of the 
said Feely, on the first day of the last term, 
to answer an indictment filed against him in 
this court. Feely did not appear, and his de- 
fault was recorded. He appeared on the first 
day of this term, and is now in custody, on 
the motion of the attorney for the United 
.States. 

It is contended, on the part of the United 
States, that the court possesses no power over 
this recognizance; that being forfeited, it has 
become a debt due to the United States, which 
is no more subject to the control of this court, 
than a debt upon contract. 

It is admitted, on the part of the United 
States, that in England, the court of exchequer 
exercises this power. But the statutes of 33 
Hen. VIII, (chapter 39), and of 1 Geo. II., ex- 
pressly delegate it, and it is contended, that 
from these statutes alone, the authority of the 
court of exchequer is derived. Mr. Bacon, in 
his Abridgment (volume 2, p. 150), says, that 
it is by virtue of 33 Hen. VIII., that courts of 
exchequer discharge recognizances, and his 
opinion is certainly entitled to respect. 

It is contended by the counsel for the pris- 
oner, that these statutes are made in affirm- 
ance of the common law. For this there is 
no dictum in the books. But if they do not 
simply give a statutory form to a rule of the 
common law, there is reason to believe that 
they permit a principle to be exercised, direct- 
ly and effectively, which was before not abso- 
lutely unknown to the court. They authorise 
a discharge, or a compounding of recogni- 
zances, and, perhaps, without them, recogni- 
zances could not be absolutely discharged or 
compounded. But it does not follow neces- 
sarily, that the same effect might not be indi- 
rectly produced by a perpetual suspension. It 
is apparent, that the power given by statute 
is conferred on the court of exchequer only; 
■consequently, the power exercised by the 
-courts of common law, is derived, not from 
the statute, but the common law. 

It is admitted by the prosecutor, that the 
power which the courts* of common law exer- 
cised over recognizances in England, may, in 
the United States, be exercised by this court. 
Let us, then, inquire what that power is? 
The attorney relies upon the case of Reg* v. 



Lord Drummond, 11 Mod. 200. In that case, 
a motion made on the day of appearance to 
discharge the recognizance, because the cog- 
nizor was sick and unable to appear, was 
overruled by the court, notwithstanding the 
consent of the attorney for the crown, be- 
cause the court could not grant the motion; 
but the time for appearance was enlarged. 
The officers of the crown are generally suffi- 
ciently attentive to its interests, and it is 
somewhat extraordinary, that one of them 
should consent to release a debt, which debt 
was absolutely beyond the power of the court. 
The expression employed by the judge, may 
be used in reference to the propriety of the 
order. But, admitting it to import a positive 
legal inability to grant the motion, it will be 
recollected, that the motion was for an ab- 
solute discharge of the recognizance. A dec- 
laration, that the court could not discharge it, 
was not equivalent to a declaration, that the 
court could exercise no power over it. In 
fact, the court did proceed to relieve the party 
from his default, by extending the time for his 
appearance. If the court possessed no power 
over the subject; if, upon failure to appear, 
the debt, according to the terms of the recog- 
nizance, became absolute, and was placed be- 
yond the power of the couit, it would be diffi- 
cult to support the order which was actually- 
made. The case of Reg. v. Ridpath, 10 Mod. 
152, does not bring into view the power of 
the court. It did not, in any degree, turn on 
that point. The case of Rex v. Tomb, 10 
Mod. 27S, is vaguely reported, and its circum- 
stances are omitted. In that case, however, 
the principle is expressly laid down, that 
"judges of oyer and terminer are the proper 
judges whether recognizances ought to be 
estreated or spared;" that is, that the court 
in which the recognizance is filed, decides aft- 
er default made, whether the attorney for the 
crown shall estreat the recognizance, in order 
to put it in suit. It will be recollected, that 
in England, the recognizances of this descrip- 
tion are filed in a court of criminal jurisdic- 
tion, and sued, not in that court, but in the 
court of exchequer. "No instance," says the 
book (Rex v. Tomb); "can be produced, of a 
certiorari to remove a recognizance for ap- 
pearance from a court of oyer and terminer. 
It would be to take away a jurisdiction that 
properly belongs to them." "It is for the ad- 
vantage of public justice, that it should be in 
the power of justices of oyer and terminer 
to' spare the recognizance, if, upon the circum- 
stances of the case, they see fit." This, then, 
is an express decision, that the court in which 
the recognizance is filed, may, if, upon the 
circumstances of the case, they see fit, after 
default has been made, and the recognizance 
is forfeited, refuse to permit it to be estreat- 
ed, in order to be put in suit. It is a ques- 
tion exclusively for their decision, and no 
other court will control or inquire into the 
propriety of that decision. This power re- 
mains so long as the recognizance remains in 
court. When once estreated* the recognizance 
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and all power over it are transferred to an- 
other tribunal. 

In the United States, there is no separate 
court of exchequer; and recognizances are 
put in suit in that court in which they are 
originally filed. They are never estreated. 
The power which the courts of law in Eng- 
land exercise on the question, whether a re- 
cognizance shall be estreated or not, is ex- 
ercised after default, and continues as long 
as the recognizance remains in court. It is 
dependent on the discretion of the court, and, 
according to Hawkins, is applied in relief of 
the cognizor, if the person who has forfeited 
it, shall appear at the next succeeding term 
and take his trial. The same power existing 
in this court may, it would seem, as in Eng- 
land, be exercised so long as the recognizance 
continues in court. If, when the default was 
recorded, it had been shown to the court that 
the accused was in custody of the law, then, 
according to the case in 11 Mod., the court 
might have extended the recognizance. Why 
may not the excuse be made as effectually at 
a subsequent day? The case of Rex v. Eyres, 
4 Burrows, 2118, is also reported in a very 
unsatisfactory manner. It is not improbable 
that the case had been compromised in the 
court of exchequer. There is too much uncer- 
tainty in +he report to rely much upon it. 

The authority on which the court most re- 
lies is Mr. Blackstone. In his. 4th volume 
(page 254) he says: "A recognizance may be 
discharged, either by the demise of the king, 
to whom the recognizance is made, or by the 
death of the principal party bound thereby, 
if not before forfeited, or by the order of the 
court, to which such recognizance is certified 
by the justices, (as the quarter sessions, as- 
sizes, or king's bench,) if they see sufficient 
cause." Upon authority, then it appears, that 
entirely independent of the statute, the courts 
of England exercise the power which this 
court is now required to exercise. It is not 
an unreasonable power. The object of a re- 
cognizance is, not to enrich the treasury, but 
to combine the administration of criminal jus- 
tice with the convenience of a person accused, 
but not proved to be guilty. If the accused 
has, under circumstances which show that 
there was no design to evade the justice of 
his country, forfeited his recognizance, but re- 
pairs the default as much as is in his power, 
by appearing at the succeeding term, and sub- 
mitting himself to the law, the real intention 
and object of the recognizance are effected, 
and no injury is done. If the accused prove 
innocent, it would be unreasonable and un- 
just in government to exact from an innocent 
man a penalty, intended only to secure a trial, 
because the trial was suspended, in conse- 
quence of events which are deemed a reason- 
able excuse for not appearing on the day men- 
tioned in the recognizance. If he be found 
guilty, he must suffer the punishment intend- 
ed by the law for his offence, and it would 
be unreasonable to superadd the penalty of 
nn obligation entered into only to secure a 
15FED.CAS. — 67 



trial. The reasonableness, then, of the ex- 
cuse, for not appearing on the day mentioned 
in the recognizance, ought to be examined 
somewhere, and no tribunal can be more com- 
petent than that which possesses all the cir- 
cumstances of the original offence, and of the 
default. Should the legislature think otherwise, 
the case may be provided for by statute. At 
present, the law is understood to be that this 
court possesses full power over the subject. 
All proceedings, therefore, on this recogni- 
zance may properly be stayed, until it shall 
appear whether the accused shall continue to 
submit himself to the law, or shall attempt to 
evade the justice of the nation. This recog- 
nizance will await the final trial of the cause. 
In the mean time, the court is of opinion, that 
an additional recognizance may be required, 
but not in such a sum as to amount to refusal 
of bail, or to be really oppressive. It is the 
direction of the court, that the prisoner stand 
committed until he shall enter into a recog- 
nizance himself, in the sum of $500, and one 
or more sureties in the same sum, conditioned 
as the law requires. 



Case No. 15,083. 

UNITED STATES v. FEHRENBACK et al. 

[2 Woods, 175.] i 
Circuit Court, D. Louisiana. Nov. Term, 1875. 
Criminal Law — Limitations — Revenue Laws. 

1. Section 5440 of the Revised Statutes of the 
United States, which makes it a misdemeanor 
to "conspire either to commit any offense against 
the United States, or to defraud the United 
States in any manner, or for any purpose," etc, 
forms a part of the revenue laws of tjie United 
States. 

[Cited in U. S. v. Dennee, Case No. 14,948. 
Distinguished in U. S. v. Sanche, 7 Fed. 
718.] 

2. The limitation for prosecutions under said 
section is declared by section 1046, Rev. St., and 
is five years. 

The indictment in this case was predicated 
on section 5440 of the Revised Statutes of 
the United States, which declares: "If two 
or more persons conspire either to commit 
any offense against the United States, or to 
defraud the United States in any manner 
or for any purpose, and one or more of said 
parties do any act to effect the object of 
the conspiracy, all the parties to such con- 
spiracy shall he liable to a penalty of not 
less than one thousand dollars and not more 
than ten thousand dollars, and to imprison- 
ment not more than two years." The indict- 
ment charges that the defendants [Edward 
Fehrenback and others], on the eighth of 
April, 1S74, did unlawfully and fraudulent- 
ly conspire among themselves to defraud the 
United States of the internal revenue tax of 
seventy cents per gallon on one hundred 
thousand gallons of distilled spirits, there- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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after to "be produced at said Edward Fehren- 
back's distillery, and that to effect the ob- 
ject of the conspiracy, Fehrenback did on 
the same day, with intent to defraud the 
United States, remove from his distillery to 
a place other than the distillery warehouse, 
twenty thousand gallons of distilled spirits, 
on which the internal revenue tax had not 
been paid. The second count was similar to 
the first, and laid the offense as having been 
committed on the first day of April, 1874. 
The indictment was returned into court by 
the grand jury on April 8, 1876. Counsel for 
defendants claimed that the prosecution was 
barred. On this point the court charged the 
jury as follows: 

J. R. Beckwith, TJ. S. Atty., and John H. 
New, Associate TJ. S. Atty. 

W. H. Hunt, T. J. Semmes, L. A. Sheldon, 
W. R. Whitaker, and J. D. Rouse, for de- 
fendants. tt 

WOODS, Circuit Judge. It is claimed for 
defendants that this prosecution is barred by 
the statute of limitations. Counsel for de- 
fense say that the conspiracy is alleged in 
the indictment to have been formed on the 
8th of April, 1874; that the proof shows that 
if there was any conspiracy at all, the date 
laid in the indictment must be the correct 
one, and that under the statutes of the Unit- 
ed States the prosecution is barred if not 
commenced within two years, and as the in- 
dictment was not returned into court until 
April 8, 1876, more than two years had elaps- 
ed between the offense and the finding of 
the indictment, and the prosecution therefore 
comes too late. The provisions of the Re- 
vised Statutes bearing upon this question 
are as follows: Section 1044 declares: "No 
person shall be prosecuted, tried or punished 
for any offense not capital, except as pro- 
vided in section 1046, unless the indictment 
is found or the information is instituted with- 
in two years after the offense is committed." 
Section 1046 provides: "No person shall be 
prosecuted, tried or punished for any crimes 
arising under the revenue laws or the slave 
trade laws of the United States, unless the in- 
dictment is found or the information institut- 
ed within five years after the committing of 
such crime." The ground taken by the de- 
fense is that section 5440, on which this 
prosecution is based, is found in the Revised 
Statutes under the general title, "Crimes;" 
that the offense made punishable by it is 
conspiracy, and not the actual defrauding of 
the revenue; that consequently this is not 
a prosecution under the revenue laws of the 
United States, and therefore falls under sec- 
tion 1044, and is barred in two years. 

Is this position tenable? This depends up- 
on the answer to the question whether sec- 
tion 5440 forms a part of the revenue laws of 
the United States. This section is taken, as 
appears by the marginal note, from section 
30 of the act of March 2, 1867, and is a re- 



production of that section in letter and spir- 
it. 14 Stat. 484. This act is entitled "An 
act to amend existing laws relating to in- 
ternal revenue, and for other purposes," and 
is devoted to the subject of internal revenue. 
It contains amendments of existing internal 
revenue laws, some new provisions, which 
all refer to the internal revenue, and in ad- 
dition it contains section 30, and nothing 
more. Now when we find that section 30 of 
this act punishes a conspiracy to defraud the 
United States, and is found embedded in a 
law devoted exclusively to the subject of in- 
ternal revenue, the conclusion is inevitable 
that it was at the time of its enactment a 
part of the revenue laws of the United 
States. Has it ceased to be a part of the 
revenue laws by its collocation in the Re- 
vised Statutes? This question is answered 
in the negative by section 5600 of the Re- 
vised Statutes, which declares: "The ar- 
rangement and classification of the several 
sections of the Revision have been made for 
the purpose of more convenient and orderly 
arrangement of the same, and therefore no- 
inference or presumption of a legislative con- 
struction is to be drawn by reason of the 
title under which any particular section is 
placed." In my judgment, therefore, section 
5440, on which this prosecution is based, is 
a part of the revenue laws, and prosecutions 
under it are .not barred until the expiration 
of five years, as provided by section 1046. 
As the distillery of Fehrenback was not nut 
in operation until January 12, 1874, and if 
there was any conspiracy, as charged in the 
indictment, it must have been entered into 
at or about that time, you need not trouble 
yourselves about the statute of limitations. 
Upon the conceded facts of the case, and up- 
on the law as I have given it you, the de- 
fense that the prosecution is barred cannot 
be successfully made in this case. 



Case No. 15,084. 

UNITED STATES v. FEIGELSTOCK. 

[14 Blatchf. 321.] i 

Circuit Court, S. D. New York. Sept. 15, 1877. 

Internal Revenge— Wholesale Liquor Dealer 
—Single Sale— Forfeiture. 

1. Under section 3242 of the Revised Statutes, 
a person does not carry on the business of a 
wholesale liquor dealer without having paid the 
special tax as required by law, who, without hav- 
ing paid such special tax, sells, in quantities of 
not less than five wine gallons at one time, a 
single lot of spirits which he has taken for a 
debt. 

2. Under that clause of section 32S1 of the 
Revised Statutes which provides for the forfei- 
ture of distilled spirits, the forfeiture does not 
operate when the statute is violated, but only at 
the time of the seizure of the spirits or wines. 

[Error to the district court of the United 
States for the Southern district of New York. 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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[This was an action for forfeiture of fifty 
barrels of distihed spirits, Alois Feigelstock 
claimant. The judgment of the district court 
was in favor of the claimant Case unreport- 
ed. The case is now heard upon writ of error 
sued out by the United States.] 

Roger M. Sherman, Asst. Dist Atty. 
Waldemar J. Tuska, for defendant in error. 

JOHNSON, Circuit Judge. This case comes 
here upon a writ of error to the district court, 
to review its judgment, in an information of 
forfeiture, given upon the verdict of a jury 
against the plaintiffs, by direction of the 
judge, at the trial. A bill of exceptions, tak- 
en by the United States, presents the ques- 
tions on which a reversal is asked. The first 
arises upon the facts, that one Kingston was 
a creditor of the Binghams, who were distil- 
lers in P.atoka, Indiana, for goods sold, and 
for services rendered, and for money lent by 
him to them; that the spirits seized were, on 
the 10th day of May, 1875, sold and trans- 
ferred by the Binghams to Kingston, on ac- 
count of that indebtedness; that Kingston as- 
sumed control of the spirits, and procured 
them to be shipped from Patoka to the city of 
New York, and authorized Feigelstock, a 
wholesale liquor dealer, and the claimant, to 
sell the same on account of Kingston, in quan- 
tities of not less than five wine gallons at one 
time; and that Kingston did not pay the spe- 
cial tax payable, by the laws of the United 
States, by a wholesale liquor dealer. Upon 
these facts, it is claimed by the United States 
that the spirits seized were forfeited, under 
section 3242 of the Revised Statutes. But, the 
forfeitures created under that section are de- 
nounced against every person who carries on 
the business of a wholesale liquor dealer with- 
out having paid the special tax as required 
by law. This provision is found in chapter 
3, of title 35, entitled "Special Taxes." Sec- 
tion 3232, which begins the chapter, enacts,* 
that no person shall be engaged in, or carry 
on, any trade or business thereinafter men- 
tioned, until he has paid a special tax there- 
for, in the manner thereinafter provided. Sec- 
tion 3244 provides, that "special taxes are im- 
posed as follows: Fourth. Wholesale liquor 
dealers shall pay one hundred dollars. Every 
person who sells, or offers for sale, foreign or 
domestic distilled spirits, or wines, in quanti- 
ties of not less than five gallons at the same 
time, shall be regarded as a wholesale liquor 
dealer." Taking the language of these sec- 
tions together, it is plain, that those persons 
only are included who engage in, or carry on, 
a trade or business of liquor dealing, and that 
it does not apply to the case of an isolated 
sale. Even the definition of a wholesale liq- 
uor dealer, taken by itself , implies more than 
a single transaction— a trade or business of 
selling, as expressed in the other sections re- 
ferred to. The case states a single transac- 
tion, in respect to a lot of spirits taken for 
debt, and that affords no ground to infer that 



this was in prosecution of any trade or busi- 
ness requiring the payment of a license under 
the statute. 

No other question is presented which seems 
to me to need consideration, except that which: 
arises upon section 3281. The Binghams car- 
ried on business, as distillers, with intent to 
defraud the United States of the tax on the 
spirits distilled by them, or of some-paxt there- 
of, and, at that time, were owners of the 
spirits seized, as to which no fraud or illegal- 
ity appears. Before the seizure the spirits 
had been sold to Kingston for an existing 
debt, and Feigelstock had made an advance 
upon them, in good faith, and they had been 
removed, under Kingston's direction, from In- 
diana to New York, to be sold by Feigelstock 
on Kingston's account. The forfeiture de- 
nounced by the section in question is, that "all 
distilled spirits or wines, * * * owned by 
such person, wherever found," shall be for- 
feited to the United States. The question is r 
whether the forfeiture operates at the time 
when the statute is violated, as the plaintiffs 
contend, or at time of the seizure, as the claim- 
ant insists. 

This question has been decided adversely to 
the United States by the district court for the 
Southern district of New York, in the case 
now under review. A similar decision was 
made by the district court of Maryland, in 
April, 18T6, in U. S. v. 100 Barrels of High 
Wines [Case No. 15,947], and, upon writ of 
error to. the circuit court of the United States 
for that district, the judgment was affirmed, 
the circuit judge presiding. Under these cir- 
cumstances, I think it suitable to follow those 
decisions without question; and I do so the 
more readily, because it leaves the case in a 
condition in which it may, if such is the pleas- 
ure of the United States, be reviewed with 
the least delay. 

Let the judgment be affirmed. 



UNITED STATES (FELIZ v.). 
No. 4,720. 
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Case No. 15,085. 

UNITED STATES v. FENELON et al. 

[14 Int. Rev. Rec. 182.] 

District Court, D. Massachusetts. 1871. 

Internal Revenue— Penalties, How Recovera 

ble— Indictment — Exposing Unstamped 

Articles for Sale. 

[1. The penalty of S100 imposed by the act 

of June 30, 1864 (13 Stat. 296), §§ 167, 169, as 

amended by the acts of March 3, 1865 (13 Stat. 

482), and July 13, 1866 (14 Stat. 144), upon any 

person exposing for sale articles mentioned in 

Schedule C, without having affixed thereto the 

proper stamp denoting that the duties thereon 

have been paid, is recoverable by indictment, 

and a civil action is not necessary.] 

[2. Persons selling these articles are bound to 
see that tne taxes are paid before the article goes 
out of their shop; and whether, in the case of a 
partnership, the sale of an unstamped article is 
made by one or the other of the partners, or by 
their clerk, is immaterial, provided it was made 
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by a person having authority to make the sale. 
In such case both partners will be liable.] 

[3. It seems that, if an article is actually sold 
from the shop of a dealer without any stamp 
upon it, the same must be deemed to have been 
exposed for sale, within the meaning of the 
statute, even if in fact it had been taken from 
a package, and placed upon or near the counter, 
without any intent of then offering it for sale, 
and was afterwards sold to one offering to buy 
it, without* any intent to violate the statute.] 

This was an indictment under sections 167 
and 169 of the act of June 30, 1864, c. 173 (13 
Stat. 296, 297), as amended by act of March 
3, 1865, c. 78, § 1 (13 Stat. 4S2), and by act of 
July 13, 1866, c. 184, § 9 (14 Stat. 144). The 
third count of the indictment alleged that on, 
etc., at, etc., the defendants [John J. Fenelon 
and others] "a certain article and commodity 
named in Schedule C of an act of the congress 
of the United States of America, entitled 'An 
act,' " etc., "approved," etc., "to wit, a certain 
bottle containing a certain extract, to wit, an 
extract to be used and applied as a perfume, 
to wit, 'Lubin's Extract, Jockey Club,' so 
called, did offier and expose for sale; and they, 
the said (defendants), on," etc., "at," etc., 
"said article and commodity, to wit, said bot- 
tle containing said extract, which said bottle, 
with its said contents, then and there exceed- 
ed the retail price and value of one dollar, 
and did not then and there exceed the retail 
price and value of one dollar and fifty cents, 
to wit, was then and there of the retail price 
and value of one dollar and twenty-five cents, 
to Frank H. Freeman did sell, before the 
duty thereon had been fully paid by affixing 
thereon the proper stamps, to wit, United 
States internal revenue stamps of the denomi- 
nation and value of six cents, as provided by 
law, against the peace," etc. The government 
offered evidence that on the day named in the 
indictment Freeman bought of one of the de- 
fendants in their shop the article named in 
the indictment unstamped, which article at 
that time was exposed on the outside of a 
show case, and that the defendants were co- 
partners. The defendants offered evidence 
that all such articles, when tney arrived at 
their store, were placed on a table, and out- 
side the show-case, prior to being stamped, 
and, after being stamped, were placed inside 
the show-case, and then only were intended 
for sale; and that one of the defendants was 
not present at the time of sale, and seldom 
visited the shop, but had charge of another 
place of business on another street. To rebut 
the defendants* evidence, the government of- 
fered evidence that, a few days after said 
sale, revenue officers visited the defendants* 
shop, and found many articles unstamped in- 
side, as well as outside, the show-cases; and, 
upon asking one of the defendants how many 
revenue stamps he had on hand, he replied, 
after making search, "Not any." 

D. H. Mason and F. W. Hurd, for the Unit- 
ed States. 
H. D. Hyde and M. F. Dickinson, Jr., for 

defendants. 
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LOWELIi, District Judge (charging the 
jury). The only count of this indictment 
which is now relied on is the third out 
of the four which originally were found by 
the grand jury, the other three having 
been made to meet the construction of the 
law, which has not prevailed after argu- 
ment, although it had a very fair color- 
ing of right, undoubtedly, in its favor at the 
start. The court has decided— I have decid- 
ed, as well as I might— (U. S. v. Houghtou 
[Case No. 15,396]) that the acts charged in 
the first, second, and fourth counts are not 
punishable under the statutes; and therefore 
remains the third. The third is founded on 
the law, which has already been read to you. 
"that any person who shall offer for gale any 
of the articles named in Schedule C, whether 
of foreign or domestic manufacture, etc., 
shall be deemed the manufacturer, and shall 
be liable to the duties and penalties and the 
liabilities imposed by law in regard to the 
sale of domestic articles without the use of 
the proper stamp or stamps denoting the duty 
to be paid thereon." That refers back to an- 
other section, which is that "every manufac- 
turer (showing what these people are to be lia- 
ble to) who shall sell any of the articles men- 
tioned in Schedule C, before the duty thereon 
shall have been fully paid by affixing a prop- 
er stamp, shall be liable to a penalty of one 
hundred dollars." Now, it has been held that 
that penalty, if incurred, may be recovered by 
an indictment. U. S. v. Abbott [Case No. 
14,416]. That, again, was a question of some 
considerable doubt whether it should not be 
an action of debt or civil action. 

Taking the whole statute together, and look- 
ing at the numerous penalties therein pre- 
scribed for various offences, and the mode of 
enforcing them, it was considered, on the 
whole, that it was the intent of congress that 
these penalties— most of them, this one 
amongst others— should be recovered by in- 
dictment. It is scarcely more than a question 
of the form of action, because it is very plain, 
on this statute, and it is admitted by both 
sides here, and urged by both sides here, that 
it is a penalty affixed for mere neglect, with- 
out any regard to any willfulness, any pur- 
pose, any intent to defraud the government; 
that for the mere neglect, if it be one, of sell- 
ing one of these articles before the duty has 
been fully paid by stamp by the manufac- 
turer, or by the seller, if the manufacturer has 
not done so,— before the duty shall have once 
been fully paid by affixing the proper stamp, 
—the penalty is incurred, whether there was 
any intention not to pay, or even any knowl- 
edge on the part of the seller that he or some- 
body else had not paid. Therefore, it is not 
really a criminal offence, and it was by a con- 
struction of the statute, from which the in- 
tent of congress was discovered, to enforce 
the penalty in this mode, rather than from 
any idea that the offence itself was criminal 
in the ordinary acceptation of the word, that 
this decision was arrived at. There are some 
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indictments known to the common law for 
matters which are not really criminal, such as 
an indictment, as you may have heard, 
against a town for not keeping its bridges in 
repair, or something of that sort. Still they 
are rather rare. This is one of those indict- 
ments which lies to recover a penalty, which 
perhaps might more appropriately be recover- 
ed by a civil action. Still, this being so, the 
parties on the one side and the other, un- 
doubtedly are put in the position, so far as 
the trial of the case is concerned, so far as the 
.evidence is concerned, of a criminal action. 
The government are bound to make out their 
case beyond any reasonable doubt. And the 
charge here is that these defendants did sell 
a bottle of an extract, called 'Rubin's Extract 
of Jockey Club," to Mr. Freeman, on the 22d 
of May, before the duty had been fully paid 
by affixing the stamp of six cents, or what- 
ever it was; and that is the question to be 
considered. The law means, as I under- 
stand it, that the persons who deal in these 
articles, whether manufacturers or not, shall 
see to it that these taxes, which are un- 
doubtedly very small, trifling in each partic- 
ular instance, are paid, and that, if that is 
not done, the failure is punished by penalty 
—very large, undoubtedly, in this instance — 
in proportion to the loss which the govern- 
ment has suffered by the particular sale; but 
with that we have not -much to do, at this 
time. The penalty is exactly no more and 
no less than $100. Persons selling are bound 
to see to it that these taxes are paid before 
the article goes out of their shop, and, 
whether the mistake is committed by them- 
selves, or by one of them, or by their clerk, 
so it was committed by a person who had 
authority to make the sale, then it was com- 
mitted by them, and the penalty has accrued. 
From that point of view, it is of no sort of 
consequence whether one or the other of the 
persons charged, if they are jointly interest- 
ed in the business, made the sale, if the sale 
was made, or whether it was made by ei- 
ther of them if it was made by their author- 
ity. Now, 'It is not denied that this sale 
was made without the duty having ever 
been paid, either by the manufacturer or by 
any intermediate person, or by the defend- 
ants; not likely to have been paid by any- 
body else, because these articles are of for- 
eign manufacture, and the foreign manu- 
facturer does not care anything about our 
law, and never puts stamps on. And, if 
bought from the importer, the importer is 
not bound to nut the stamps on, unless he 
breaks the original packages. It is not de- 
nied that the article was sold for the bene- 
fit and in the interest of these two defend- 
ants. 

The only question, so far as I can see, 
though you are bcimd, of course, to pass up- 
on all the facts, is whether, in respect to this 
article, they were under any obligation to 
stamp it. The charge in the indictment is 
that these defendants did offer this article 



for sale, and so are manufacturers, and bound 
to stamp it; and the defendants say they "did 
not. They never offered it for sale. There- 
fore they are not manufacturers. They are 
not quasi-manufacturers, put in the position 
of manufacturers, and bound therefore to 
stamp this article." That is to say, the argu- 
ment, as far as I can understand it, is a ques- 
tion of fact in that aspect The argument is 
that without having ever offered the article 
for sale, without intending or meaning to sell 
it, Mr. Freeman came in there, and, taking 
up an article which was not offered, which 
•nobody meant to sell, and nobody intended to 
sell, he did induce one of the defendants to let 
him have it for a price, and that it accident- 
ally got out without being stamped for that 
reason; that their goods, when really offered^ 
or intended to be offered for sale, were always* 
stamped, or at any rate were always intend- 
ed to be stamped, and were used only after 
they were stamped; that very fact was de- 
. nied by the government, and they say, as a 
matter of fact that the articles that were in- 
tended for :ale, were as much left unstamped 
as any other article. They take issue on the 
fact. But the government also say that, 
when a person does sell an article, he there- 
by offers it for sale. If he consents to sell it; 
he offers it to sell; and that, in my judg- 
ment, is the meaning of the law. Congress, 
when it says that persons who offer these ar- 
ticles for sale shall be in the position of man- 
ufacturers, and liable to the same duties, sim- 
ply means to say that sellers of these articles 
should be in the same position as manufac- 
turers, that is all. Well, - then, if a person 
came to your house, and saw a bottle of 
cologne on your table, and induced you to let 
him have it for a price, it would not make 
you a manufacturer,* nor a quasi manufac- 
turer of that article. The intention is to de- 
fine those people who are liable to see to it 
that these tilings are stamped. A person 
who merely by accident, not following the 
business, makes one sale, not being a dealer, 
if that is really the fact, has no duty to per- 
form about it one way or the other, because 
that duty has already been performed, or 
left unperformed, before the goods ever came 
into his possession. It is no duty of a pur- 
chaser, who wants these articles for use* 
to stamp them ; and, although he might 
be induced by a neighbor afterwards to 
sell, selling, I mean, strictly speaking, by 
accident, and without. any previous intent, 
not being a dealer at all, he would have no 
duty to perform. But when it comes to a 
dealer, I suppose that the meaning is that 
you know him to be a dealer because he offers 
such articles for sale. Instead of saying "a 
dealer" in those articles, which congress 
thought might be a little ambiguous, they 
say "any person who sells" them. 

The indictment, however, happens to con- 
fine the offering and exposing to this par- 
ticular bottle, and then the question is wheth- 
er the dealer was bound to stamp that bottle, 
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-whether he ever offered it for sale; because 
that is the allegation, that he did offer this 
for sale. Well, ray impression is that, as ap- 
plied to the dealer, that must mean pretty 
nearly the same thing as selling it, when 
he did sell it; that he could not have sold it 
-without offering or exposing for sale as well. 
If a man carried it off first, and paid for it 
afterwards, and had taken it in such a way 
that the dealer could not know whether it 
was stamped or not, had not his attention 
been called to it, that might be a different 
matter; but, when a man goes in and buys a 
thing from a dealer in what appears to be 
the ordinary course of trade, I think it would 
be very difficult to draw the line, and say 
that, although sold, that article was never 
offered for sale. However, it has been ar- 
gued to you as a question of fact, and, as such, 
I leave it with you, whether this article was 
ever offered for sale by these defendants,— 
that is to say, in the interest of their busi- 
ness, for that is all it means (it does not mean 
any personal act of theirs necessarily, but 
by any one authorized to sell their goods); 
and, if so, whether it was sold to the person 
named in this indictment, Mr. Freeman, on 
or about the 22d day of May last, without 
the duty having first been paid by affixing 
the proper stamp. 

The jury returned a verdict of guilty against 
both defendants. 

Case No. 15,086. 

UNITED STATES v. FENWICK et al. 

[4 Cranch, C. C. 675.] i 

Circuit Court, District of Columbia. April 7, 
1836. 

Riot— Unlawful Assembly— Riotous Acts— Act 
op Violence— Public Excitement— Indict- 
ment — Tkial — Instructions. 

1. In an indictment for a riot, it is sufficient 
to state that the defendants assembled to dis- 
turb the peace, and being so assembled, did such 
and such unlawful acts. 

2. It is an indictable offence, at common law, 
to incite others to insurrection, tumult, and riot; 
and the indictment need not aver that insurrec- 
tion, tumult, and riot were thereby excited. 

3. The defendants were permitted to give evi- 
dence, that Walker, a colored man, whose sign 
was pulled down by the mob, had recently said 
that the sign was cut down, at his request, to 
prevent further excitement 

4. If there is no evidence against one of the 
defendants, he may be examined as a witness for 
the other defendants. 

5. If a large number of persons assemble, for 
the purpose of seizing a man on account of in- 
sulting language which he was reported to have 
used, and agree to accomplish that object, and 
attempt to execute it by tumultuously surround- 
ing his house, and entering it with intent to seize 
him without legal authority therefor, this is a 
riot; and the jury may infer the intent from the 
acts done: and ought so to infer, in the absence 
of all contradictory evidence. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



6. It is not necessary, in order to convict the 
defendants of a riot, that the intended act of 
violence should have been perpetrated, or that 
they should all have been present, doing the act. 

7. It is not necessary that an act of violence 
should have been perpetrated. 

8. Upon the count for inciting others to insur- 
rection and riot, it is not necessary to prove 
an act of violence done in consequence of the 
incitement. 

9. When either party, in a criminal prosecu- 
tion, has asked an instruction to the jury, upon 
a question of law, and the other party has pro- 
ceeded to argue the point before the court, and 
the court has given an instruction upon that 
question, the counsel has no right to argue the 
same question of law before the jury. 

10. If either party does not join in the argu- 
ment to the court, but insists upon arguing it to 
the jury, the court will require him to proceed 
with his argument, and will, after the argument 
is closed, give or lefuse the instruction prayed, 
or give such other instruction as the court shall 
think proper. 

[Cited in State v. Burpee, 25 Atl. 972, 65 Vt. 
28.] 

11. If three or more persons assemble, with in- 
tent, forcibly and violently to disturb the public 
peace in a tumultuous manner, and with intent 
mutually to assist each other against any who 
should oppose them "in die execution of such 
purpose: and if, with force and violence, and in 
a tumultuous manner, they proceed to disturb the 
peace, either by a show of armor, threatening 
speeches, or turbulent gestures, to the terror of 
the people, this constitutes a riot, whether or not 
they committed the particular act of violence 
charged in the indictment. 

12. The marshal has a right to take the posse, 
and to call on all citizens to aid him in arresting 
the rioters; and the citizens have a right to arm 
themselves. 

13. The public excitement is no justification 
of the intended force and violence. 

14. An intent to seize a man by force, for 
uttering slanderous or offensive words, and to 
carry him by force, anywhere, even before a jus- 
tice of the peace, without a legal warrant, is an 
unlawful intern-. 

15. All concerned in an unlawful assembly are 
equally guilty of the subsequent acts done by 
any of them, in furtherance of the common ob- 
ject of the assembly: and all who join them aft- 
er the original meeting, and who were present 
at any subsequent act, and either active in do- 
ing, countenancing, or supporting, or ready, if 
necessary, to support the unlawful act, thereby 
become parties to the riot and are equally guilty 
of all their subsequent acts. 

Indictment for a riot. The first count 
charged that the defendants on, &c, at the 
county of Washington, did unlawfully, riot- 
ously, routously, and tumultuously assemble 
and gather together, to disturb the peace of 
the United States in the said county; and, 
being so then and there assembled and met 
together, did then and there make great nois- 
es, riot, tumult, and disturbance; and then 
and there unlawfully, riotously, routously, 
and tumultuously surrounded and entered the 
house of Snow & Walker, and destroyed their 
goods, &c, and remained and continued to- 
gether making such noises, riots, tumults, 
and disturbances, for a long space of time, 
to wit, for the space of five hours and more, 
then next following, to the great terror and 
disturbance, not only of the good citizens of 
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the United States in the said county, but of 
all other good citizens of the United States 
in the said county, there passing and repass- 
ing, in and along the public streets and com- 
mon highways there, in contempt of the laws 
and against the peace and government of the 
United States. The second count was for 
inciting others to insurrection and riot. The 
-defendants pleaded the general, issue. 

Upon the trial, Mr. W. Jj. Brent, for defend- 
ants, objected to evidence of any other act of 
violence than such as occurred at the house 
of Snow & Walker. The first count does not 
state for what unlawful purpose the defend- 
ants assembled, except to disturb the peace. 
It does not state any particular unlawful act 
that they assembled to do. 1 Russ. 267, and 
Reg. v. Gulston, 2 Ld. Raym. 1210, where 
it is said tnat aliquid illicitum, is too general. 

Mr. Key, contra, cited 2 Chit 485, 488, 
490, and note. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that they had in some previous 
case, decided that it was sufficient that the 
-defendants assembled to disturb the peace, 
and being so assembled, did so and so; and 
referred to the forms 'of indictment in the 
Orown Cir. Companion, 384r-390. 

Mr. Hoban, for some of the defendants, 
moved the court to instruct the jury, that 
the second count does not state an indictable 
offence. It charges the defendants with in- 
citing otliers to insurrection, tumult, and riot. 
There is no such offence as "insurrection" in 
this country. "Tumult," is too vague, and so 
is "riot" Starkie, Cr. Pleading, 78; Rex v. 
Holland, 5 Term R. 625. It ought also to 
have averred that insurrection, tumult, and 
riot were thereby excited. Reg. v. Daniell, 
6 Mod. 99, 101, 182; Reg. v. Collingwood, 
Id. 288. 

Mr. Key, contra, cited 2 Chit. 507, where 
there is a similar form of indictment. 

THE COURT (nem. con.) refused to give 
the instruction. 

Mr. Brent, for defendants, then offered to 
prove that Walker, a colored man, and part- 
ner of Snow, had, this^ morning, said that 
-the sign was cut down at his (Walker's) re- 
quest, to prevent further excitement. 

Mr. Key, contrtt, objected that Walker's 
-declarations, now made, are not competent 
evidence to prove his request. 

THE COURT, however (CRANCH, Chief 
Judge, contra), overruled the objection, and 
permitted the evidence to be given. 

The United States having closed their evi- 
dence, and there being nothing proved against 
Mr. Moore, one of the defendants, he was 
examined as a witness for the other defend- 
ants. 

Mr. Hoban. for Beedle and Wetherall, two of 
the defendants, prayed the court to instruct 
the jury: (1) That if they do not believe, 
from the evidence, that they were present at 
the destruction of the property of Snow & 
Walker, on 6th street, or if present, not aid- 
ing and assisting thereat, the jury should ac- 



quit them. (2) That if the jurors believe, 
from the evidence, that the defendant Beedle 
was in company with a crowd, armed with 
clubs, and no act of violence or outrage 
proved, he should not be found guilty of a 
riot (3) That to find the defendant guilty 
under the second count in the indictment, 
they must believe, from the evidence, that he 
actually persuaded, and tried to induce three 
or more persons tumultuously to assemble to 
break the peace, and do some act of violence. 

Mr. Hoban contended: (1) That the act of 
violence, intended, must have been perpetrat- 
ed; and that those only who were present, 
and did the act, can be found guilty. (2)' 
That if no act of violence was perpetrated, it 
was no riot. (3) That, in order to convict the 
defendant, under the second count, there must 
have been an act of violence done in conse- 
quence of the incitement. 

Mr. -Key, contra, cited U. S. v. Gooding, 12 
Wheat. [25 U. S.] 469, and contended that if 
the defendants assembled to do one unlawful 
act, and they do another unlawful act, they 
are guilty; and thereupon prayed the court 
to instruct the jury,— That if they believe, 
from the evidence, that the defendants, or 
any of them, assembled together with others, 
to the number of nearly one hundred, for the 
purpose of seizing one Beverly Snow, on ac- 
count of insulting expressions which they had 
heard he had used, then- such assembly of 
such persons, agreeing together to accomplish 
such object, and their attempting to execute 
such purpose by tumultuously surrounding his 
house, and entering it with intent to seize 
him, "without legal authority therefor, if be- 
lieved by the jury from the evidence, consti- 
tuted a riot; and the jury may infer the in- 
tent from the acts done; and ought so to in- 
fer, in the absence of all contradictory evi- 
dence. 

TEDS COURT (nem. con.) refused to give 
the instruction prayed by Mr. Hoban, and 
gave that prayed by Mr. Key. 

After the court had decided the point of 
law which had been argued by Mr. Key and 
Mr. Hoban, Mr. Brent, for the defendants, 
other than those for whom Mr. Hoban ap- 
peared, offered to argue the same point of 
law to the jury, in opposition to the instruc- 
tion which the court had given. 

THE COURT said, that after a point of 
law had been argued by the counsel of the 
parties, and the court had, at the request of 
either party, instructed the jury upon the 
point so argued, they could not permit the 
question of law to be reargued to the jury, in 
opposition to the instruction given by the 
court. 

Mr. Brent contended, that, as the jury had 
a right, in criminal cases, to decide the law 
as well as the fact, he, as counsel for some 
of the defendants, had a right to argue the 
law to the jury; and cited 1 Chase, Tr. pp. 5, 
34; 2 Chase, Tr. pp. 59, 60; Cros well's Case, 
3 Johns. Cas. 352, 376; Erskine, Speeches, 
152; Van Home v. Dorrance, 2 Dall. [2 U. S.] 
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307; State of Georgia v. Brailsford, 3 Dall. [3 
U. S.] 4. 

Mr. Key, contra, contended that if there can 
be appeal from the court to the jury upon a 
question of law, it can be only in capital 
cases. Blunt v. Com., 4 Leigh, 689; Daven- 
port's Case, 1 Leigh, 588. 

Mr. Hoban observed that he appeared for 
two of the defendants only, Beedle and Weth- 
erall; and that his argument in their defence 
ought not to prejudice that of the other de- 
fendants. 

Mr. Bradley, who appeared, with Mr. Brent, 
as counsel for the other defendants, contend- 
ed that the rule suggested by the court, ap- 
plied only to cases where the defendants have 
asked an instruction to the jury, or have join- 
ed in the argument to the court, upon an in- 
struction asked by the attorney of the United 
States, and thereby waived their right to ar- 
gue the law to the jury; and stated that they 
had objected to jthe court's giving an instruc- 
tion to the jury Jjefore they had argued the 
law to them. 

THE COURT said that they had not heard 
any such objection, and had considered the 
counsel for all the defendants as joining in 
the argument upon the motions of Mr. Hoban 
and Mr, Key to the court for instructions to 
the jury. But as they had made such objec- 
tion, although not so understood by the court, 
they were allowed to argue the whole law of 
the case to the jury; MORSELL, Circuit 
Judge, observing that the court never denied 
the power of the jury to decide the law as 
well as the fact, in criminal cases by finding 
a general verdict; but when either party has 
asked an instruction, and the other party has 
proceeded to argue the question before the 
court, and the court has given an instruction 
upon that question, the counsel has no right 
to argue the same question of law before the 
jury. If the party does not join in the argu- 
ment to the court, but Insists upon arguing it 
to the jury, the court will require him to pro- 
ceed with his argument, and will, after the 
argument, give, or refuse, such instruction, or 
give such other instruction as the court shall 
think proper. 

Mr. Key replied to the argument to the 
jury, and concluded by requesting the court 
to instruct them upon the whole law of the 
case; whereupon 

THE COURT instructed the jury as fol- 
lows: As the counsel for some of the defend- 
ants have argued before you upon the law as 
well as upon the facts of the case, and the 
attorney of the United States has requested 
the court to state to you the law upon the 
whole case, we will endeavor to do so. In 
criminal cases, the jury has a right to give a 
general verdict, and, in doing so, must, of ne- 
cessity, decide upon the law as well as upon 
the facts of the case. As we have not taken 
notes of the evidence, not having had an ex- 
pectation of being called upon to give an opin- 
ion upon the whole case, we leave the ques- 
tion of fact entirely to your consideration. 



But, as to the law, we say, that, if from the 
evidence you should be satisfied that the de- 
fendants, or any of them, assembled, to the 
number of three or more, with intent forcibly 
and violently to disturb the public peace in a 
tumultuous manner, and with intent mutual- 
ly to assist one another against any who 
should oppose them in the execution of the 
purpose aforesaid, and they did thus assemble 
with force and violence, and in a tumultuous 
manner to disturb the peace, either by show 
of armor, threatening speeches, or turbulent 
gestures, to the terror of the people, then such 
assemblage, with such intent as aforesaid, so 
executed, constituted a riot, whether they 
broke into Snow's house, or not. That the 
marshal has a right to take the posse, and to 
call on all citizens to aid him in arresting the 
rioters, and that the citizens had a right to 
arm themselves. That the excitement, what- 
ever might be the cause, was no justification 
of the intended force and violence. That the 
intent to seize Snow, by force, for uttering 
slanderous or offensive words, and to carry 
him, by force, anywhere, even before a justice 
of the peace, without legal warrant, if such 
case should be proved to the satisfaction of 
the jury, was an unlawful intent. That the 
intent may be presumed from the act; for ev- 
ery man is presumed to have intended to do 
what he . has done, until the contrary is 
proved. That all concerned in the unlawful 
assembly are equally guilty of the subsequent 
acts done by any of them in furtherance of 
the common objects of the assembly; and all 
who joined them after the original meeting, 
and who were present at any subsequent act, 
and either active in doing, countenancing, or 
supporting, or ready, if necessary, to support, 
the unlawful act, thereby became parties to 
the riot, and are equally guilty of all their 
subsequent acts. 

The jury found six of the defendants guilty, 
and recommended them to the mercy of the 
court. 

When they were brought up for judgment, 
CRANCH, Chief Judge, said: "Before pass- 
ing sentence upon the defendants who have 
been convicted in the cases of riot, the court 
has deemed it proper to make a few observa- 
tions upon the nature and tendency of the of- 
fence. Civil society cannot exist without 
laws to protect the weak against the strong. 
These laws are of no avail unless supported 
by the strength of the whole society, or, at 
least, of a majority. They must be executed 
according to prescribed forms, by known, re- 
sponsible, public functionaries, selected for 
the purpose. Our judicial tribunals, and their 
forms of proceeding, have received the sanc- 
tion of many ages, and by them the laws have 
been administered, to the general satisfaction 
of the people under all the various forms of 
government through which we and our an- 
cestors have passed. In a regular govern- 
ment no laws can be made, or executed, but 
according to the forms prescribed by the con- 
stitution and fundamental laws of the state 
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or society. No voluntary association of indi- 
viduals, unknown to the constitution, have a 
right to make or execute the laws, or to judge, 
condemn, or punish those whom they may 
deem to be offenders, and to punish whom 
they may suppose the law to he inadquate 
to, however pure or holy may be their motive; 
and if, in their fanaticism or their frenzy, 
they should take the life of their victim, they 
would be guilty of murder. Such, also, would 
be the judgment of the law if any unauthor- 
ized individual, or combination of individuals, 
should snatch from the officers of justice even 
a condemned murderer, and proceed them- 
selves to execute the sentence. But the ex- 
ample of such an usurpation of judicial or ex- 
ecutive functions, if unpunished, would be far 
more pernicious to society than the mere act 
of murder which would have been committed. 
The reign of terror would have commenced 
and no one could foresee the extent of its 
ravages. It is easier to create an excitement 
than to allay it; for every degree of excite- 
ment tends to pervert the judgment, to ob- 
scure the light of reason, and to sear the con- 
science. When a mob is once raised, no one 
can tell where it will end, and all who assist- 
ed In raising it are guilty of all the conse- 
quences. The more respectable the persons 
engaged in it, and the more desirable the 
end to be obtained, the more dangerous is the 
example; for if good men may use unlawful 
means to accomplish a good end, how can 
wicked men be restrained from using like 
means for an unlawful end? All good ends 
must be pursued by lawful means. The su- 
premacy of the law is the only security for 
life, liberty, and property." 

The defendants, who were convicted, were 
then sentenced to six months' imprisonment, 
and to pay a fine of fifty dollars and costs. 



Case No. 15,087. 

UNITED STATES v. FENWICK. 

[5 Cranch, C. C. 562.] i 

Circuit Court, District of Columbia. May 
Term, 1839. 

Criminal Procedure— Instructions— Sufficien- 
cy of Evidence. 

It is error in a judge to instruct the jury that 
the evidence is sufficient to convict the defend- 
ant. The sufficiency is to be decided by the 
jury. 
[Cited in SteUimus v. U. S., Case No. 13,- 

3S7; U. S. v. Taylor, 11 Fed. 473.] 
[Cited in Territory, v. Kee (N. M.) 25 Pac. 
926.] 

Error to the criminal court for Alexandria 
county, in a prosecution for perjury. 

The judge had instructed the jury that 
the evidence was sufficient to convict the 
defendant [Francis Fenwick], who objected 
to the instruction, and took his bill of ex- 
ceptions. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that the judge should 
not have instructed the~ jury that the evi- 
dence was sufficient; that question is for 
the jury. 

Judgment reversed, and venire de novo to 
be awarded. 



Case Wo. 15,088. ' 

UNITED STATES v. The FIDELITER. 

[14 Int. Rev. Rec. 142.] 

District Court, D. California. Sept. 21, 1871. 

Shipping — Register — Fraudulent Sale— Owner- 
ship— Alaska Purchase. • 

1. A, an American citizen, purchased a Brit- 
ish ship, hut procured the bill of sale to he ex- 
ecuted to B, a British subject, by whom a Brit- 
ish register was obtained. A, afterwards, un- 
der a power of attorney from JB, made a bill of 
sale to C, a Russian subject, but no considera- 
tion was paid by C, and the vessel, from the time 
of the first purchase by A, remained in his ex- 
clusive possession, and under his control. 

2. After the ratification of the treaty with 
Russia, A, as attorney for C, applied for an 
American register, took the oath prescribed by 
the act of 1792, and produced as further proof 
that the vessel was the property of a Russian, a 
Russian passport. The pretended sale to C was 
made for the purpose of giving to the vessel the 
appearance of Russian property, and thus en- 
abling her to obtain an American register. Held, 
that the oath taken under the act of 1792 was 
not a false oath, as the ownership therein refer- 
red to is the legal ownership. 

3. The vessel was no: the property of a Rus- 
sian inhabitant of Alaska, within the meaning 
of 'the treaty; she \*as not entitled to be register- 
ed as American, and the register was fraudu- 
lently obtained foi a vessel not entitled to the 
benefit thereof 

In admiralty. 

Mr. Latimer, U. S. Dist. Atty. 

Delos Lake and Milton Andros, for claimant. 

HOFFMAN, District Judge. The libel of in- 
formation in this case was originally filed in 
the district court of the United States for the 
district of Oregon. [Case No. 4,756.] Volu- 
minous depositions were taken, and a decree 
of forfeiture rendered, the reasons of which 
were given by the learned judge of that court 
in an elaborate opinion. On appeal to the cir- 
cuit court, it was for the first time suggested 
that no seizure of the vessel had been made 
at the time the libel of information was filed. 
The circuit court therefore held that the dis- 
trict court had no jurisdiction of the case. 
[Id. 4,755.] The vessel was thereupon reseiz- 
ed in this district, and a libel of information 
filed in this court At the hearing of the 
cause it was agreed between the advocates for 
the respective parties that all the testimony 
as contained in the printed copy of the trans- 
cripts sent from the district court for Oregon 
should be considered in evidence in the case 
before this court, and also that all recitals 
and statements of the testimony contained in 
the opinion of the learned judge for the dis- 
trict court of Oregon should be received as 
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if such testimony had been regularly copied 
into the transcripts. 

The position assumed by the advocates for 
the claimants at the hearing before this court 
differs essentially from that taken by them 
before the district court for Oregon. At the 
former trial an attempt was made to cover up 
the true nature of the transaction by which 
the forfeiture is claimed to have accrued, and 
the acuteness of the learned judge was exer- 
cised and his ability displayed in stripping it 
of its various disguises and exposing its real 
character. At the hearing before this court, 
the facts, as found by the court at the for- 
mer trial, were substantially admitted, but it 
was contended that they constituted no vio- 
lation of the law. To present the point thus 
raised, only a brief statement of facts will be 
necessary, omitting all details which do not 
vary the essential character of the transac- 
tion. In June, 1866, the British ship Fideli- 
ter was purchased by one William Kohl, an 
American citizen, but the bill of sale was 
made by his direction to one John Dutnell, a 
British subject, who subsequently, hy like di- 
rection of Kohl, caused her to be registered 
as a British vessel. On the sixth of June, 
1S67, Kohl, under an irrevocable power of at- 
torney given him by Dutnell, executed a bill 
-of sale to one Joseph Lugebil, a Russian sub- 
ject, who received the title without the pay- 
ment of any consideration therefor, and held 
the same in trust for Kohl, to whom he, on 
the same day, gave an irrevocable power of 
attorney, authorizing him to sell the vessel. 
On the ratification of the treaty with Russia, 
by the terms of which Lugebil became an 
American citizen, Kohl applied, as agent for 
Lugebil, for a register, and obtained the same 
from the collector at Sitka on making oath 
that Lugebil was the true and only owner of 
the vessel, and that no foreigner was directly 
or indirectly interested therein, etc., as requir- 
ed by the act of 1783. 

It is not pretended that Lugebil had any in- 
terest in the vessel otherwise than as holding 
the legal title, nor can it be denied that the 
object of the parties in making the transfer 
to him was to convert the vessel into an Amer- 
ican bottom, by availing themselves of the 
construction given to the treaty by the Amer- 
ican government, under which any vessel own- 
ed by a Russian subject, resident in Alaska, 
might be admitted to American registry, irre- 
spective of her previous nationality. The 
Russian owner of a British built vessel thus 
loecame entitled to privileges not enjoyed by 
the American owner of a similar vessel, and 
•to obtain this advantage was unquestionably 
-the design of the parties. 

The questions presented, therefore, are— (1) 
Did Kohl, in swearing that Lugebil was the 
true and only owner of the vessel, swear to 
what was not true, inasmuch as Lugebil was 
merely the legal owner, but not beneficially 
interested in her? Act Dec. 31, 1792, § 4 [1 
Stat. 289]. (2) Was the register "knowingly 
and fraudulently obtained for a vessel not en- 



titled to the benefit thereof"? Act July 18, 
1866, § 24 [14 Stat. 184], 

At the former trial the counsel for the claim- 
ants seem to have omitted to call the atten- 
tion of the court to the fact that the owner- 
ship referred to in section 4 of the act of 
1792 has been decided to be the legal, and 
not the beneficial ownership. The existence 
of any direct or indirect interest in a for- 
eigner, by way of trust, confidence, or other- 
wise, is provided against by the succeeding 
clause, which thus, not only carries out the 
policy of the law by excluding from registry 
any vessel in which a foreigner has any in- 
terest, legal, or equitable, but seems to imply 
that such equitable interests, if held by an 
American, need not be disclosed or denied, 
and that the oath may be taken by him who 
by bill of sale or otherwise has become the 
holder of the legal title. Weston v. Penni- 
man [Case No. 17,455]; Hall v. Hudson [Id. 
5,935], If then this had been the ordinary 
case of an application for the re-registry of an 
American vessel, the statement contained in 
the oath that Lugebil was the true and only 
owner, and that no foreigner was directly or 
indirectly interested in the vessel, would have 
been literally true according to the legal ef- 
fect and meaning of the oath. That the ves- 
sel was not the property of a Russian resi- 
dent of Alaska, within the meaning of the 
treaty is, I think, clear. She was, therefore, 
not entitled to an American registry, and had 
the facts been known, it would probably have 
been withheld. Some further assurance that 
she was in reality Russian property than that 
afforded by taking the oath prescribed by the 
act of 1792, might reasonably have been ex- 
acted. But none was required, and the oath 
actually taken, though it failed, when its 
meaning and effect are understood, to furnish 
any guarantee that the vessel was the prop- 
erty of a Russian within the meaning of the 
treaty, was nevertheless true, inasmuch as the 
formal or legal title was in the person who 
was sworn to be the owner. 

The libel of information, so far as it claims 
a forfeiture on the ground that the oath taken 
by Kohl was false, cannot be sustained. But 
a forfeiture is also insisted on the ground that 
the certificate of registry was knowingly and 
fraudulently obtained by Kohl for a vessel 
not entitled thereto. It has already been ob- 
served that the vessel could not be consider- 
ed Russian property within the meaning of the 
treaty. Under its provisions, the Russian in- 
habitants of Alaska were secured "in the free 
enjoyment of their liberty, property and re- 
ligion." On the ratification of the treaty, the 
revenue officers at Alaska were instructed 
that, "every vessel belonging to a recognized 
inhabitant will be allowed to exchange her 
Russian for American papers, or on produc- 
tion to you of satisfactory evidence of such 
ownership, she will be entitled to American 
marine papers according with her tonnage. 
And, in order to be invested with all the rights 
and privileges of an American vessel, she will 
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"be required to take such papers, and, so far 
.as practicable, to conform to existing laws 
.and regulations until congress shall otherwise 
provide." General Instructions, Treasury De- 
partment, August 15, 1867. It is evident that 
the expression "property of a Russian in- 
habitant of Alaska," contained in the treaty 
and the words, "vessel belonging to a recog- 
nized inhabitant," contained in the instruc- 
tions refer to an actual and bona fide owner- 
ship by a Russian, and not to a pretended 
and fictitious appearance of ownership, creat- 
■ed by a sham sale without consideration, or 
•change of possession, where the pretended 
vendor retains exclusive control of the ship. 
The collector was instructed to require satis- 
factory evidence of such ownership. This, 
had he been aware of its legal effect and 
aneaning, he would not have considered as 
afforded by the applicant's taking the oath 
prescribed by the act of 1792, for that oath, as 
we have seen, only refers to the legal or nomi- 
nal ownership. It did not furnish any evi- 
dence that the vessel was really "the prop- 
erty" of a Russian, or "belonged" to him 
within the meaning of the treaty or of the in- 
structions. 

The whole transaction which terminated in 
the obtaining of an American register by a 
vessel not entitled thereto was a fraud; facil- 
itated, it is true, by the want of circumspec- 
tion of the collector, who neglected to require 
the production of the "satisfactory evidence 
of ownership" as directed by his instructions, 
and who accepted as such evidence an oath 
which in fact afforded no proof whatever that 
the vessel belonged to a Russian in any sense 
which would entitle her to an American reg- 
ister. From the time of his original purchase 
from Brown, Kohl was the real owner of the 
vessel. The procurement of a British register 
to Dutnell as owner was therefore a fraud up- 
on the British navigation laws. The pretend- 
ed sale to Lugebil and the obtaining by him 
•of a passport, reciting that she was "owned 
by the Russian subject, J. Lugebil," was a 
fraud upon the laws of Russia, if, as is pre- 
sumed, vessels owned by foreigners, and in 
which Russian subjects have no interest save 
jsl nominal one, created by a fictitious sale, are 
not entitled to be registered as Russian ves- 
sels. The execution of the bill of sale to 
Lugebil was also a fraud upon the laws of the 
United States, for it was designed to give to 
the vessel the false and colorable semblance 
-of Russian property, and thus obtain priv- 
ileges to which that species of property was 
^entitled under the treaty, when, in truth, she 
was not Russian property in any sense that 
would entitle her to an American register, 
and was owned, possessed, and controlled by 
an American citizen. The oath taken by Kohl 
was not strictly a false oath; but the exe- 
cution of the bill of sale to Lugebil with in- 
tent to create a false appearance of Russian 
ownership of the vessel within the provisions 
of the treaty; the omission to disclose to the 
■collector the real circumstances; the produc- 



tion to him of a passport which asserted her to 
be owned by a Russian subject, and therefore 
a Russian national vessel, which passport 
could only have been obtained in fraud of the 
Russian laws, and all this with the intent to 
impose the vessel upon the collector as Rus- 
sian property within the meaning of the 
treaty, constitute, in my opinion, a clear case 
where a certificate of American registry has 
been fraudulently and knowingly obtained for 
a vessel not entitled thereto. 

It has been held by the supreme court of the 
United States that a conveyance though made 
for the avowed purpose of transferring an in- 
terest so as to give the United States courts 
jurisdiction as of a suit between citizens of 
different states will accomplish that purpose 
if the interest be really transferred. But a 
canveyance without consideration, with a dis- 
tinct understanding that the grantors are to 
retain all their real interest, and that the deed 
is to have no other effect than to give jurisdic- 
tion to the court, is to be treated as a fraud up- 
on the court. Smith v. Kemeschen, 7 How. [4S 
U. S.] 216; Barney v. Baltimore City, 6 Wall. 
[73 U. S.] 2S8, and cases cited. If, then, the . 
transfer to a merely "nominal and colorable" 
grantee, for the purpose of enabling him to sue 
in the United States courts is considered a 
fraud upon the court, although the object of 
the parties is not reprehensible, and the de- 
sired result would have been attained if the in- 
terest had really been transferred, how much 
more must the transfer in this case be held to 
be a fraud upon the laws of the United States, 
since it was not only made without considera- 
tion to a merely nominal and colorable ven- 
dee, but the object of the sale was to give to 
a vessel the false appearance of Russian prop- 
erty, and thereby induce the United States 
authorities to admit her to privileges to which 
she was not entitled. 

A decree of forfeiture must be entered. 



Case No. 15,089. 

UNITED STATES v. FIELDS. 

[4 Blatchf. 326.] i 

Circuit Court, S. D. New York. May 26, 1859. 

Practice in Equitt— Bill of Revivok. 

Where a defendant in a suit in equity has 
neither been served with process nor appeared 
in the suit, a bill of revivor against his adminis- 
trator, after his death, is not proper, and the 
court will not make an order reviving the suit 
against such administrator. 

This was a bill in equity, filed by the Unit- 
ed States against George A. Gardiner in his 
lifetime, and the New York Life Insurance 
and Trust Company. A subpoena and an in- 
junction were served upon the trust com- 
pany, as the depository of certain moneys 
sought to be recovered by the plaintiffs in 
this suit, the ground of the suit being that 



i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



U. S. v. FIFTY (Case No. 15,091) . 

those moneys had TDeen fraudulently obtain- 
ed by Gardiner, under the Mexican claims 
commission. The plaintiffs having filed a 
bill of revivor against the administrator of 
Gardiner [Thomas C. Fields], now applied 
for an order reviving the suit against him as 
such administrator. 

Charles H. Hunt, Asst. Dist. Atty., for 
plaintiffs. 
Abraham B. Tappen, for defendant. 

HALL, District Judge. As it appears that 
Gardiner, the defendant in the original suit, 
never appeared therein, and was never even 
served with process, I am of the opinion that 
a bill of revivor is not proper, and that the 
application for the order sought by the at- 
torney for the United States must be denied. 
The following authorities are, I think, de- 
cisive of the case, and they will sufficiently 
indicate the course proper to be pursued: 3 
Daniell, Ch. Prac. 1673, 1698, 1707, 1703; 2 
Barb. Ch. Prac. 36, 37; Crowfoot v. Mander, 
9 Sim. 396; Stewart v. Nicholls, Tarn. 307; 
Hardy v. Hull, 14 Sim. 21; Foster v. Foster, 
16 Sim. 637. 

The motion is denied, but without preju- 
dice to any future application for leave to 
file a supplemental bill, or a bill in the na- 
ture of a supplemental bill, or to any motion 
which the United States or the defendant 
may think proper to make. 
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Case Wo. 15,090* 

UNITED STATES v. FIFTEEN HOGS- 
HEADS OF BRANDY. 

[5 Blatchf. 106.] i 

Circuit Court, N. D. New York. Nov., 1862. 

Appeal— Forfeiture Case— Trial without Jury. 

1. A seizure case, triable by a jury in the 
district court, cannot be reviewed in this court 
on an appeal, but can be reviewed only on a 
writ of error. 

2. Where such a case is, by agreement of par- 
ties, tried by the district court without a jury, 
the record should he made up in form, as in the 
case of a writ of error, with the proper excep- 
tions to the admission or rejection of testimony, 
or to the instructions of the court to the jury. 

[Cited in Town of Lyons v. Lyons Nat. 
Bank, 8 Fed. 373; Boyd v. Clark, 13 Fed. 
909; Doty v. Jewett, 19 Fed. 338; Rogers 
v. U. S., 12 Sup. Ct. 94.] 

[Appeal from the district court of the Unit- 
ed States for the Northern district of New 
York.] 

In this case a libel x>f information was 
filed in the district court, for the forfeiture 
of fifteen hogsheads of brandy, for under- 
valuation. The case was tried in the dis- 
trict court, by the court without a jury [case 
unreported], under an agreement between 
the parties that the court should determine 
the law and render a verdict and judgment 

i [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



This was done, and the court gave judgment 
for the libellants, and the claimants took an 
appeal to this court. The libellants now 
moved to dismiss the appeal. 

NELSON, Circuit Justice. A seizure case, 
such as the present one is, in which the 
parties are entitled to a trial by jury, can 
only be reviewed on a writ of error. And, 
if a writ of error had been taken in this 
case, this court could not have entertained 
it, because there is no bill of exceptions; 
and there could have been none, as the 
court below was made the judge of both 
the law and the fact. The record should 
have been made up in form, as in the case 
of a writ of error, with the proper excep- 
tions to the admission or rejection of testi- 
mony, or to the instructions of the court to 
the jury. 

The appeal is dismissed for want of juris- 
diction, but without costs. 



UNITED STATES v FIFTY BARRELS OF 
DISTILLED SPIRITS. See Case No. 15,* 
946. 



Case 'No. 15,091. 

UNITED STATES v. FIFTY BARRELS OF 
WHISKEY. 

[11 Int. Rev. Rec. 94; 3 Am. Law T. Rep. (U. 
S. Cts.) 59.] 

District Court, D. Kentucky. 1870. 

Internal Revenue — Removal of Spirits—Entry 
in Books — How and by Whom to be Made. 

1. The requisition of the 26th section of the 
internal revenue act of 1866 [14 Stat. 154], that 
there shall be entered daily the number of proof 
gallons purchased or received, of whom pur- 
chased or received, and the number of proof 
gallons sold or delivered, is complied with as 
to entries made before the act of 1868 [15 Stat. 
125], if the entries, although made in a con- 
tinuous manner without anything to designate 
to what the figures refer, are a true statement 
of such transactions. 

2. The provision of the statute that requires 
the wholesale dealer and rectifier to make 
these entries daily does not demand that they 
should make them with their own hand. The 
duty may be delegated to a clerk, but the deal- 
ers 'and rectifiers are responsible if the proper 
entries are not made. 

At law. 

BALLARD, District Judge (charging jury). 
The information contains four counts; but 
the third count being substantially the 
same as the fourth, has been abandoned by 
the attorney for the United States. I shall, 
therefore, direct your attention to the first, 
second, and fourth counts. The first and 
second counts are founded upon the 45th 
section of the act of July 13, 1866. This sec- 
tion provides: "That any person who shall 
remove any distilled spirits from the place 
where the same are distilled otherwise than 
into a bonded warehouse as provided by 
law shall be liable to a fine," etc. "All dis- 
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tilled spirits so removed, and all distilled 
spirits found elsewhere than in a bonded 
warehouse, not having been removed from 
such warehouse according to law, and the 
tax imposed by law on the same not hav- 
ing been paid, shall be forfeited to the Unit- 
ed States," etc. The first count charges in 
substance that the 50 barrels of whiskey in 
contest were found elsewhere than in a 
bonded warehouse, not having been removed 
from such warehouse according to law, and 
the tax imposed by law on the same not hav- 
ing been paid. The second count charges that 
the said distilled spirits were removed from 
the place where the same were distilled oth- 
erwise than into a bonded warehouse as pro- 
vided by law. The fourth count I shall no- 
tice hereafter. 

In order that you may understand the first 
and second counts, it is proper for me to 
say that the statute provides that all dis- 
tilled spirits, when they are withdrawn from 
the cistern which the law requires to be con- 
nected with every distillery, shall be im- 
mediately inspected, branded, and removed 
to a bonded warehouse, either class A or 
class B. They cannot be taken to any other 
place. There is no way in which the tax 
•can be paid on them until they are in a 
bonded warehouse. You see, then, why it 
is made an offence to remove spirits from a 
■distillery to any other place than to a bond- 
ed warehouse. When the spirits are once 
in a bonded warehouse, they may be re- 
moved therefrom, after being inspected and 
gauged, on bond for export, on bond for 
transportation from one warehouse to an- 
other, or on bond for redistillation or rec- 
tification, or for changing into other pack- 
ages, or on the payment of the tax. In case 
they are removed for redistillation, rectifica- 
tion, or change into other packages, the 
bond requires them to be returned into the 
same warehouse. When they are removed 
from or to a warehouse, they are required 
to be inspected, gauged, and branded by a rev- 
enue inspector. Of course they may be again 
taken from the warehouse on payment of 
the tax thereon. And now you see why spir- 
its, found elsewhere than in a bonded ware- 
house, not having been removed from such 
warehouse according to law, and the tax 
imposed by law on the same not having been 
paid, are forfeited. 

It appears from the evidence, that on the 
31st December, 1867, there were 40 barrels 
of highwines removed from the distillery of 
Eastman & Wood, in Peoria, Illinois, to the 
bonded warehouse, class B, of one Zell, after 
the same had been inspected, gauged, proved, 
and marked as required by law. It also ap- 
pears that these same 40 barrels were, on 
the same day, regularly removed from the 
warehouse on the payment of the tax. 
These facts are established beyond contro- 
versy, for they are proven by the govern- 
ment officers who knew the facts and by the 
production of the proper vouchers. Now the 



claimants insist that the 50 barrels in contro- 
versy are rectified spirits and are the pro- 
duet of the 40 barrels above mentioned. If 
they have established this to your satisfac- 
tion, of course your verdict must be for them 
on the first and second counts. If, on the 
other hand, you should come to the conclu- 
sion that the 50 barrels are not rectified 
spirits, or are not the product of the 40— nay, 
if it is not established to your satisfaction ■ 
that they are, you must find for the United 
States. The burden of proof is on the claim- 
ants to show that the requirements of law 
have been complied with. This is the provi- 
sion of the statute, and it is founded on the 
principle that it is always in the power of 
the owner of spirits to trace them and to 
show that the requirements of law respect- 
ing them have been complied with. The 
burden being on the claimants, the case 
must not be left in equipoise. The property 
being found outside of a bonded warehouse, 
if the claimants had offered no evidence, 
your verdict must have been for the United 
States, and therefore your verdict must be 
in the same way unless you believe from the 
evidence adduced by the claimants, or rath- 
er from the whole evidence in the case, that 
produced by the claimants and by the Unit- 
ed States also, that these spirits are the prod- 
uct of the 40 barrels removed from the dis- 
tillery of Eastman & Wood on December 31, 
1867, to the bonded warehouse of Zell, and 
removed from the warehouse on the same 
day on the payment of tax. You must con- 
sider tlje whole evidence in the case bearing 
on these points, and, after considering it, if 
you are satisfied that the spirits are the 
product of the 40 barrels, your verdict will 
be for the claimants on these counts, or for 
the United States if you are not so satisfied. 
On the issue tendered on these counts, the 
claimants have produced one witness, Mr. 
Dunn, who has been examined before you 
and read two depositions. One of these 
depositions was given by the claimant Warn- 
er, and the other by Mr. Funke, United 
States inspector. All that Mr. Funke testi- 
fies to is the identity of the barrels seized 
with the like number he inspected for the 
claimants at their rectifying and alcohol es- 
tablishment in Peoria, Illinois, on the Sth of 
January, 1868. He d6es not know or pre- 
tend to know anything in respect to the 
spirits in these barrels being the product of 
the 40 barrels, on which the tax was paid. 
The testimony on this point comes solely 
from the two witnesses, Warner and Dunn. 
These witnesses do swear positively that 
they saw the 40 barrels dumped into the re- 
ceiving cisterns or rectifying tubs of East- 
man & Warner, and that they saw the prod- 
uct withdrawn therefrom and put into the 
barrels now in controversy. But the dis- 
trict attorney insists that these witnesses are 
mistaken or are not to be credited. He re- 
lies upon many facts ana" circumstances, of 
the weight and force of which you must 
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judge. First. That, notwithstanding the 
haste with which the 40 barrels were remov- 
ed from the bonded warehouse (you will re- 
member they were removed on the same day 
they were put into the warehouse), they 
were retained in the rectifying establish- 
ment, according to the testimony produced 
by the claimants, at least 8 days. Second. 
That it is noi reasonable that the taxes 
► would have been paid on the spirits if they 
were intended for rectification. It is a fact 
that the spirits, when withdrawn from the 
warehouse, amounted to 2,435 gallons, that 
the claimants might have removed the same 
in bond, and upon the return of the same 
they might have been credited by 3 per cent, 
as lost in the process of rectification. Now, 
3 per cent, of 2,435 gallons is 73 gallons. On 
this amount the claimants might have law- 
fully escaped the tax by removing the spir- 
its in bond, mstead of paying the tax in the 
first instance. But there was nothing un- 
lawful in rectifying the spirits after the tax 
was paid on them. The owner had the right 
to do with them as he pleased, and I believe 
it has been not an uncommon practice to 
pay the taxes on spirits in the first instance, 
that is, before rectification. Third. That the 
circumstances attending the alleged sale of 
the spirits are peculiar and suspicious. 
Fourth. That it is incredible that the spirits 
were sold as claimants insist at $2.28 per 
gallon, when spirits of the same kind recti- 
fied by the same parties, had been sold to 
the same party only a short time before at 
$1.90 per gallon. Fifth. That the manner of 
shipment is suspicious. You will remember 
the shipment was to W. L. Weller on ac- 
count of T. W. Weller, and that there is no 
such person as T. W. Weller. Sixth. That 
the spirits were* never rectified at all, and 
two experts have been introduced, who, you 
will recollect, expressed their opinion on this 
subject. Seventh. That there are discrepan- 
cies between Warner and Dunn and between 
Dunn's deposition and his testimony here, 
which render the testimony of these parties 
unreliable. Eighth. That Warner is inter- 
ested in the result of the suit, that Dunn was 
his clerk, and that these circumstances af- 
fect their credibility. 

Your own memory will doubtless supply 
other circumstances. You must consider all 
these circumstances and all others which the 
evidence has developed, and the explanations 
which claimants have offered respecting 
them. You must judge of the credibility of 
the witnesses. You should not arbitrarily 
reject the testimony of any witness. If he 
had opportunity of knowing what he testi- 
fies, and he testifies to nothing which is ir- 
rational, improbable, or which taxes your 
credulity, if he has delivered his testimony 
in a credible manner, if his character is un- 
impeached and his testimony not contra- 
dicted, both common sense and the law sug- 
gest that he should? be credited. But, if he 
is contradicted, if his story is improbable, if 



his manner of testifying is not straightfor- 
ward, if he has contradicted himself, you are 
authorized to disbelieve him, and if he is in- 
terested in the cause it affects his credibili- 
ty, I am not attempting to tell you what is- 
the character of the testimony before you. 
This is not my province. I have been simply 
endeavoring to give you some of the rules- 
which* the law has prescribed for determin- 
ing -the credibility of witnesses. Again, 
when two witnesses make apparently contra- 
dictory statements, it is not to be assumed 
that either witness has sworn falsely, but 
rather that one is mistaken. If the witnesses 
are equally credible and one may be mis- 
taken, without imputing to him an intention 
to state a falsehood, and the statement of 
the other cannot be untrue without imputing 
to him wilful perjury, the rule is that the 
statement of the latter is rather to be taken; 
so a statement of a witness based upon 
knowledge derived from sight is ordinarily 
more reliable than a statement which is a 
mere expression of an opinion. But it may 
happen that the jury would be authorized 
to receive the latter statement, as in case- 
the first comes from an unreliable witness or 
one who is contradicted by other testimony- 
In fact, gentlemen, the rules upon this sub- 
ject are the dictates of common sense, and 
your judgment will teach you better what 
testimony to believe and what to disbelieve- 
than any rule which can be laid down by the- 
court 

I will now proceed to the fourth count. 
This count is founded upon the 26th section 
of the act of 1866. This section provides 
"that every rectifier or wholesale dealer in 
distilled spirits shall enter daily, in a book or 
books kept for the purpose, under such rules 
and regulations as the" commissioner of inter- 
nal revenue may prescribe, the number of 
proof gallons of spirits purchased or received, 
of whom purchased and received, and the- 
number of proof gallons sold or delivered; and 
every rectifier or wholesale dealer who shall 
neglect or refuse to keep such record shall 
forfeit all spirits in his possession/* etc. This 
count charges in substance that heretofore, to 
wit: on the 31st December, 1S67, the spirits 
seized were in the possession of Eastman & 
Warner, who were then and there rectifiers 
of distilled spirits, and did purchase and re- 
ceive and sell and deliver large quantities of 
distilled spirits; and that while said fifty bar- 
rels of spirits were in their possession they 
did neglect to enter daily, in a book kept for 
the purpose, the number of proof gallons of 
spirits purchased and received, of whom pur- 
chased and received, and the number of proof 
gallons sold and delivered, etc. The claim- 
ants have produced the book which Eastman 
& Warner professed to have kept It does 
not appear from this book by whom it was 
kept or to whom it belongs. At the top of 
the left-hand page are written the words 
"Spirits purchased free and in bond," and at 
the top of the right-hand page are written 
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the words "Spirits sold and bonded." Then 
on the left page are written, in a continuous 
account— First, a date; second, the name of 
some person,* third, figures constituting a 
small number; and fourth, figures constitut- 
ing a large number, which latter number is 
from fifty to sixty times the amount of the 
preceding number. There is nothing at the 
top of the page or at the head of the columns 
to indicate what these figures mean; but the 
witness introduced by claimants proves that 
one of the numbers indicates the number of 
packages, and the other the proof gallons. 
To this evidence the district attorney has ob- 
jected. He insists that the book should show 
on its face whose it is, and that the entries 
themselves should show distinctly what they 
mean, and that parol proof cannot be used 
to explain them. There is much force in this 
objection; but as the commissioner had, at 
the date of these entries, adopted no rules or 
regulations for making them, except that 
they should be made in a continuous account, 
I am inclined to the opinion that the requisi- 
tion that there shall be entered daily the num- 
ber of proof gallons purchased or received, 
is complied with when it is shown that the 
entry made truly expresses the number of 
proof gallons purchased or received, and that 
it was made on the day of purchase or re- 
ceipt, although there is nothing connected with' 
the entry in the book to show that it refers to 
proof gallons any more than it does to wine 
gallons, or in fact that it refers to "gallons" 
at all. If the entries as made are respective- 
ly the true numbers of proof gallons purchas- 
ed or received on the given days, if they con- 
tain respectively the true name of the person 
from whom purchased or received, and if 
they are respectively the true number of 
proof gallons sold or delivered, it seems to me 
the statute is literally complied with. There 
is nothing in the act of 1S66, or in the regula- 
tions prescribed by the commissioner under 
it, which requires these entries to be made in 
the columns with appropriate headings, as 
seems to be contemplated by the act of 186S 
and the regulations under it. I therefore in- 
struct you, that if this is the book which 
Eastman & Warner kept for the purpose con- 
templated by the 26th section of the act of 
1866, as before explained, and they did enter 
daily thereon the number of proof gallons 
purchased or received, of whom purchased 
and received, and the number of proof gal- 
lons sold or delivered, although they have to 
resort to parol testimony to explain the en- 
tries to the extent above indicated, they have 
substantially complied with the statute. 

Again, it appears from the testimony that 
these entries were not made by Eastman & 
Warner personally, but by their clerk, and it 
is insisted by the district attorney that this 
is not a compliance with the statute. He in- 
sists that the statute requires that the entries 
shall be made by the rectifier himself, and 
that the making of them by a clerk is not a 
satisfaction of the law. To sustain his posi- 



tion he has called my attention to the differ- 
ence between the language of the twenty-sixth 
section of the act oi 1866 and the language 
jof the forty-ninth section of the same act, as 
well as of the sixty-eighth section of the act 
of 1864 [13 Stat. 248], and the twenty-fifth sec- 
tion of the act of 186T [14 Stat. 483], and the 
forty-fifth section of the act of 1868, and he 
has also shown me the opinion of Judge 
Blatehford on this point. Judge Blatehford 
does seem to say that the act of 1868 requires 
the rectifier and wholesale dealer to make 
these entries personally, and that they cannot 
delegate the making of them to another, and 1 
do not see any substantial difference affecting- 
this question between the act of 1S6S and the 
act of 1866. But I am not certain that Judge 
Blatehford means more than that the rectifier 
or wholesale dealer cannot excuse himself 
from responsibility for the proper entries not 
being made, by showing that he employed 
some one specially to make them, and directed 
the person employed to make them. If this 
is what he means, I entirely concur with him. 
The entries must, undoubtedly, be made, or 
the rectifier or the wholesale dealer will incur 
the penalty; but it seems to me wholly imma- 
terial by whom they are made. This is not the 
proper occasion for the discussion of this ques- 
tion; but I must say, however, that it would 
require something much more explicit than 
the difference between the language of the 
several sections of the several statutes before 
mentioned to induce me to hold that the provi- 
sion of the statute which requires the whole- 
sale dealer and rectifier to make certain en- 
tries daily means that they shall make them 
with their own hand. The consequences of 
such a construction are too serious. It would 
preclude every person who cannot write from 
being either a rectifier of or a wholesale deal- 
er in distilled spirits. Every rectifier or 
wholesale dealer would be obliged to suspend 
business when sick or absent from his place 
of business. No, I cannot adopt this con- 
struction of the statute. The general rule of 
law is, that what a man does by another he 
does himself, and there must be something pe- 
culiar in the nature of the duty or specific in 
the requisition to demand more than the gen- 
eral rule exacts. In this case there is noth- 
ing, in my opinion, either in the nature of the 
duty exacted or in the language prescribing it, 
which requires anything more I perceive no- 
essential difference between the words that 
the "rectifier shall enter daily" and the * 'rec- 
tifier shall enter or caui>e to be entered daily."" 
They are simply different forms of express- 
ing the same thing, and every purpose of the 
statute is as well accomplished by the recti- 
fier causing the entries to be made as by his 
making them himself. I therefore instruct 
you that it is wholly immaterial whether the 
entries were made by Eastman or Warner 
or their clerk. If the proper entries were in 
fact made, the law is satisfied. But it ap- 
pears from the claimants' own witness that 
the book does not contain a correct entry of 
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the number of proof gallons sold and deliver- 
ed by them. The book shows as many gal- 
lons sold and delivered as were purchased, 
and it is conceded that there was a loss of at 
least three per cent by the processes of rec- 
tification and redistillation. Mr. Dunn, who 
made the entries, tells you that he did not at- 
tempt to enter in this account the correct 
number of proof gallons of alcohol sold or re- 
turned to the bonded warehouse, that he en- 
tered as sold or returned the same number 
as was purchased or received, making no de- 
duction for loss by evaporation in the process 
of redistillation, which he says was at least 
three per cent. It is conceded that the entry 
made January 2, 1868, is incorrect in this re- 
spect, and that it was made while the fifty 
barrels now in controversy were in posses- 
sion of the parties whose duty it was to make 
the entries. X agree with the district attor- 
ney that for this cause the spirits are for- 
feited, and, as there is no controversy respect- 
ing the facts, your verdict must be for the 
United States on the fourth count. I have 
considered the proposition contended for by 
claimants* counsel, that the statute does not 
require spirits received by a rectifier in bond 
and returned in bond to be entered at all. 
They insist that all the statute requires to be 
entered are the spirits purchased and sold. 
But such has not been its construction, nor is 
it, I think, its true meaning. I think the stat- 
ute requires the rectifier and wholesale dealer 
to make the entries respecting all spirits 
which come into their respective establish- 
ments from all sources whatever. 

It may seem to you, gentlemen, hard that 
these spirits should be forfeited because the 
claimants entered in their books more proof 
gallons of spirits as returned to the bonded 
warehouse than were actually so returned. 
But the law, in requiring the entries to be 
made, it seems to me, demands that they be 
accurate. The statute does not make the for- 
feiture depend upon the entry being fraudu- 
lent or wilfully false, but upon the neglect or 
refusal to make the entry— that is, the correct 
entry, as I understand it We cannot fritter 
away the statute because it seems harsh. 
The remedy for harsh legislation belongs to 
the legislative department. The judiciary 
have nothing to do but to interpret and en- 
force the statutes as they find them. But, if 
these were the only grounds of forfeiture, it 
might be my duty to certify the facts to the 
secretary of the treasury and his duty to re- 
mit the forfeiture. It is therefore desired by 
all parties that you shall, in your verdict, re- 
spond to the issue on each count of the infor- 
mation. As before stated, the third count 
has been abandoned, and your verdict must 
be for the United States on the fourth count, 
but it will be for the claimants or for the 
United States on the first and second counts 
accordingly as you shall find, upon the princi- 
ples before announced, that the spirits in con- 
troversy are or are not rectified spirits, and 
are or are not the product of the forty bar- 



rels removed from the distillery of Eastman 
& Wood, December 31, 1868, to the bonded 
warehouse of Zell, and removed therefrom 
upon the same day. The whole controversy, 
I repeat, on these counts is reduced to a very 
simple inquiry. The burden of proof being 
on the claimants, they have staked the whole 
case on the proposition that the spirits in con- 
troversy are rectified spirits, and are the 
product of the forty barrels before mention- 
ed. If they have proven this fact to your 
satisfaction, you must find for the claimants 
on these counts; if they have not, or if you 
are not satisfied after scanning the whole evi- 
dence, your verdict must be for the United 
States. 
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UNITED STATES v. FIFTY-EIGHT 

THOUSAND EIGHT HUNDRED 

AND FIFTY CIGARS. 

[21 Law Rep. 267.] 

Circuit Court D. Massachusetts. May Term, 
1857. 

Customs Duties— Concealment of Goods— Time 
for Entry. 

1. Und^r section 68 of the collection act of 
1799 (1 Stat. 677), -the concealment of goods 
which works a forfeiture need not be with the 
concurrence, knowledge, or consent of the own- 
er or consignee. 

2. Such forfeiture may be enforced before the 
time has passed for the owner to enter the 
goods. A subsequent offer within such time to 
enter them, cannot affect the forfeiture, though 
made as soon as the owner was aware of their 
arrival. 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

This was a libel of information founded 
on the sixty-eighth section of the collection 
act of 1799 (1 Stat. 677). The district court 
decreed a forfeiture [case unreported], and 
the claimants appealed. 

In this court certain facts were agreed 
as follows: The hark Medora, Capt. Robey, 
of Portland, Maine, arrived in the harbor 
of Boston, from Havana, on the 11th of De- 
cember, 1854, and her manifest was on that 
day produced to the boarding-officer, and 
endorsed by him. The vessel was reported 
at the custom house by the master, on the 
12th of December, 1854, and the usual oath 
taken by the master. The vessel was load- 
ed with molasses, consigned to R. C. Hoop- 
er, of Boston, and had also on board the 
cigars in controversy, to wit, 58,850 cigars, 
which were not on the manifest. There was 
also another lot of cigars, to wit, 7,000, en- 
tered on the manifest, shipped by Cabarga, 
consigned to the master, Robey; and an 
ullage thousand entered as ship's stores. 
On the said 12th day of December, William 
W. Parker, assistant deputy surveyor, 
Thomas P. Wilson, an aid to the revenue, 
with a boarding-officer and a boatman, went 
on board the vessel,— still lying in the 
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stream, about a mile and a half from the 
wharf,— and made search, suspecting that 
cigars were concealed on board. The ci- 
gars mentioned in the information, were 
found separate from the residue of the car- 
go, in the following manner: The officers in 
search took up the floor of the lower cabin, 
in doing which they were obliged first to 
remove a wash-sink, which was fastened to 
the floor, and some other heavy articles. Aft- 
er taking up two or three of the boards com- 
posing the floor of the cabin, they discovered 
a double flooring, about a foot apart, between 
which and the upper flooring, they found four 
boxes of cigars, containing five hundred ci- 
gars in each box. The upper flooring was 
not nailed down; it rested on timbers. No 
trap-door or scuttle led to the place where 
these cigars were found, and the only way to 
get to them was to take up the floor of* the 
lower cabin, as was done. The officers con- 
tinued the search. On each side of the cabin, 
between the last .berth and the bulkhead that 
divided the cabin and hold, was a door lead- 
ing into a closet, the floor of the closet being 
even with the cabin floor. The door of the 
closet was not fastened. In one of these 
closets, piled up on the floor, were the boxes 
which contained the seven thousand cigars 
that were entered on the manifest, and the 
ullage thousand enteredas ship's stores. These 
boxes were in open sight, and there was no 
appearance of any thing being concealed or 
deposited behind them. The partition of each 
closet was made of boards, painted, and 
matched together, and to all appearance were 
permanent partitions. On removing the floor 
in these closets, which was a rough flooring, 
and taking down the partitions, the officers 
discovered and took out, in boxes, fifty-eight 
thousand eight hundred and fifty cigars, about 
* equally divided in number in each of the 
places last mentioned. There was no access 
to these places behind the partitions, either 
by door, window, slide, or otherwise; but 
on removing the floor and partitions, a space 
was discovered, extending under the deck of 
the vessel, and in these spaces on each side 
of the vessel, said cigars were found, in boxes 
of different sizes, with Spanish brands. The 
two closets were large enough to have held 
all the cigars which were found on board, 
without putting any behind the partitions. 
The ofilcers seized the cigars found as above,, 
and they are the same described in the in- 
formation, and no duties have been paid on 
them. The manifest was dated December 2, 
1S54. The cigars were shipped on. board of 
the Medora, November, 1854, at Havana, for 
Boston, by Antonio Cabarga, a merchant at 
Havana, and were sent by him to Albert W. 
Porter, for his account, and that of T. G. 
Mitchell. They were all shipped to A. W. 
Porter as the consignee, by orders from A. W\ 
Porter and T. G. Mitchell, in Portland, to 
Cabarga, who was paid for the cigars partly 
by R. Morrison & Co., at Havana, for said 
Porter, and partly by proceeds of sales of 
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goods that A. W. Thayer had sent out to Ha- 
vana in the Medora. They were paid for be- 
fore the Medora sailed. Edwin Parker, of 
Boston, a commission merchant, had been re- 
quested by S. W. Porter, of Portland, who 
was the principal owner of the bark, before 
her arrival, to take care of her when she ar- 
rived, on account of the captain being intem- 
perate. Upon learning the fact of her arrival, 
he made immediate efforts to find the cap^ 
tain, but did not find him until the 14th of 
December. He then found him enfeebled in 
body and mind, intoxicated, and incompetent 
for business. Said Parker took charge of the 
vessel, went to the custom house on the said 
fourteenth day of December, and found that 
the cigars of the claimants were not on the 
manifest; and as their agent, and the agent 
of the captain, offered to amend the manifest, 
and to make a post or amended entry, and to 
pay the duties thereon— which offer was re- 
fused by the collector. Said Parker had not 
then received any invoice or bill of lading of 
the cigars. Afterwards he did receive the 
papers hereunto appended, marked "A." On 
the 18th of December, the molasses was enter- 
ed by the consignee thereof, after which the 
unlading of the cargo was begun. The cigars 
seized were appraised at $1,690.95. 



Memorandum of Cigars put on hoard the bark 
Medora, for account of A. W. Porter, Esq. 

20 M Esmeraldas, London size, @ $18 $ 360 00 

10 M Crisols, « » @ $16 160 00 

.10 M Corona, seconds, @ $25 250 00 

10 M Corona, thirds, @ $20 200 00 

Export duties and boat hire 38 50 

$1,008 50 

10 M Rio Hondo, thirds, @ $14 $ 140 00 

6 M La Marina, @ $20 120 00 

6 M Infancia, @ $17.. . ... ; 

Export duties and boat hire 



102 00 
17 00 



$ 379 00 



B. P. Hallett, for the United States. 
J. A. Andrew, contra. 

CURTIS, Circuit Justice. The objection 
made at the bar to the decree of the district 
court is that when these goods were seized 
the time had not arrived for the claimants 
to enter them; that it did not appear they 
were in any way connected with the conceal- 
ment of the goods, or intended to defraud the 
revenue; and that in point of fact, their agent 
offered to enter and pay the duties on the 
goods, as soon as he was aware of their ar- 
rival. And it is urged that it was not the 
purpose of congress, nor required by the true 
construction of the section in question, to in- 
flict a forfeiture upon an owner who was in- 
nocent of any fraud, and had not been guilty 
even of any laches. The sixty-eighth section 
of the collection act, on which the libel is 
founded, provides that "Every collector, &c, 
shall have full power and authority to enter 
any ship or vessel in which they shall have 
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reason to suspect any goods, wares, or mer- 
chandise, subject to any duty, are concealed; 
and therein to search for, seize, and secure 
any such goods, wares, and merchandise; and 
all such goods, wares, and merchandise, on 
which the duty shall not have been paid, or 
secured to be paid, shall be forfeited." 

It has been decided that the concealment 
here spoken of is a withdrawal of the goods 
from public view, on account of their being 
subject to duties, or from some fraudulent 
motive. U. S. v. 1,250 Chests of Tea, 12 
Wheat. [25 U. S.] 498. The question is, 
whether such withdrawal must be by the 
owner or consignee, or by his procurement, or 
with his concurrence. So to hold would be 
to require what the language of the act does 
not require. That makes the forfeiture de- 
pend solely on the concealment of goods on 
which the duties have not been paid or secur- 
ed, without regard to the person by whom the 
concealment was practised. Nor are the sub- 
ject-matter of the law, and the mischief it 
was designed to prevent, such as to call for a 
construction which would render the act or con- 
currence of the owner or consignee necessary. 
That subject-matter is a concealment of dutia- 
ble goods, with intent to avoid payment of the 
legal duties thereon, or some other fraudulent 
intent. Whether this be done by the master 
alone, or by him in combination with the con- 
signee, the revenue is endangered. Congress 
might have provided that the forfeiture should 
not be inflicted unless the time had passed 
for the consignee to make entry of them. But 
this would have put it in the power of the 
consignee to avail of the concealment, and 
smuggle the goods, if opportunity should offer, 
after arrival, and before the expiration of the 
fifteen days allowed for their entry; and to 
enter them, and escape all punishment, if he 
should find he could not profit by the conceal- 
ment. In other words, it would not have pun- 
ished the mere concealment, which it was the 
manifest purpose of this section to prevent 
So far from providing that there must not only 
be a concealment, but the time must have ar- 
rived for the consignee to act, this section 
sets up a different standard. It requires, to 
escape a forfeiture on account of concealment, 
that the duties should have been actually 
paid, or secured to be paid. Nothing short 
of this is sufficient; and this is inconsistent 
with the construction contended for by the 
claimants, when they insist that it is enough 
that the time had not arrived to enter the 
goods. 

The argument derived from the alleged in- 
justice of punishing the owner of the p'roperty 
for an act which he neither practised nor con- 
sented to, has been often addressed to 'the 
courts of the United States in similar cases, 
but has never induced them to insert in a 
law a substantive requirement which it did 
not contain. 

It was pressed on Chief Justice Marshall in 
TJ. S. v. The Little Charles [Case No. 15,612], 
which was a libel for a forfeiture under the 
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embargo laws. The answer he made was: 
"This is not a proceeding against the owner; 
it is a proceeding against the vessel, for an 
offence committed by the vessel; which is 
not the less an offence, and does not the less 
subject her to forfeiture, because it was com- 
mitted without the authority and against the 
will of the owner/' So in the case of The 
Malek Adhel, 2 How. [43 XL S.] 233, which 
was a libel to enforce a forfeiture on account 
of piratical aggression, the question was made 
whether the innocence of the owners could 
withdraw the ship from the penalty of con- 
fiscation under the act of congress; and, up- 
on the ground that the act made no exception 
whether the aggression be with or without 
the co-operation of the owner; and that it 
was not uncommon, in cases under the reve- 
nue and other laws, to treat the acts of the 
master and crew as binding the interest of the 
owner, it was held that no co-operation by* 
him need be shown. And though in that 
case the cargo was held exempt, it was be- 
cause the act did not, by its terms, exact its 
forfeiture. (See also the other cases therein 
referred to.) Revenue laws should be so con- 
strued as effectually to prevent the mischief 
which they were designed to prohibit. Tay- 
lor v. TJ. S., 3 How. [44 TJ. S.] 197. To re- 
quire the co-operation of the owner in con- 
cealing the property to be shown, would leave 
a wide opening for fraud. No doubt cases of 
hardship may possibly occur; but they are 
provided for by the power to remit the for- 
feiture, lodged with the secretary of the treas- 
ury. 

I think I ought to say further that in this 
particular case, though the consignees may 
be entirely innocent, yet in the actual state 
of the proofs before me, the burthen of proof 
is upon them, and they have failed to sup- 
port that burthen. Under the seventy-first 
section of the collection act, where probable 
cause for the prosecution is shown to the 
court, the burthen is on the claimant. Here 
the goods were not only found concealed un- 
der such circumstances as tended very' strong- 
ly to show an intention to evade payment of 
duties, but they were imported without any 
invoice, bill of lading, or consular certificate, 
the absence of which directly implicates the 
owners of the goods, and affords a strong 
prima facie case of an intent to smuggle them, 
and this is not met by evidence on their part. 

The decree of the district court is affirmed, 
with costs. 



Case No. 15,093. 

UNITED STATES v. FIFTY-FOUR BAR- 
BELS OF DISTILLED SPIRITS. 

[9 Int. Rev. Rec. 121.] 

District Court, E. D. New York. April, 1869. 

Internal Revenue— Removal op Spirits— False 
Bonds — Mixture — Forfeiture. 

In the case of the United States against 
Fifty-Four Barrels of Distilled Spirits, tried 
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before BENEDICT, District Judge, in the E. 
D. New York, the spirits were seized on a 
charge of having been removed on false bonds 
in June, 1867, from the bonded warehouse No. 
72 Walker street to the rectifying establish- 
ment of William Krone, whence they were 
taken to New York and sold instead of being 
returned to the warehouse, as the bond re- 
quired. This action was brought to condemn 
the property as forfeited for the use of the 
government. It was shown by the evidence 
that Krone had received for redistillation 200 
barrels on fraudulent bonds and thirty-four 
barrels on which the tax had been paid; that 
the two lots were mixed, and that from this 
mixture the spirits in court were drawn off. 
Held, that the payment of the tax on all the 
spirits not having been proven, there being a 
mixture of fraudulent spirits with spirits that 
had paid the tax, the whole lot was legally 
forfeited to the use of the government, and di- 
rected a verdict accordingly. 

J. J. Allen, Asst Dist. Atty., for the gov- 
ernment. 
T. B. Clarkson, for claimants. 



Case Wo. 15,094. 

UNITED STATES v. FIFTY-ONE DOZEN 
PIECES OF MERCHANDISE. 

[2 Spr. 100.] i 

District Court, D. Massachusetts. Jan., 1864. 

Customs Duties —Forfeiture— How Fees Paid 
out of Proceeds. 

At law. 

SPRAGUE, District Judge, ruled that in 
cases of sales of property declared forfeit 
for breach of the revenue laws of the United 
States, under Act 1799, c. 22, § 90 (1 Stat. 
696), the marshal is to pay into the regis- 
try of the court the gross proceeds of the sale, 
less the expenses attending the sale, and that 
the marshal's commissions for the sale of 
property and collecting and paying over the 
proceeds form part of the expenses so to be 
deducted, and that all other fees, charges, 
and expenses, whether of the marshal or any 
other officer or person, for services not relat- 
ing to the sale, are to be paid by an order of 
the court from the proceeds after they are 
paid into the registry. The practice in prize 
causes is different, by virtue of the acts of 
1S62 and 1864. Act 1862, c. 50, § 4 (12 Stat. 
370); Act 1S64, c. 174, § 8 (13 Stat. 30S). In 
prize sales, the marshal deposits the gross 
proceeds with the assistant treasurer, sub- 
ject to the order of the court; and all costs and 
charges, whether of the sale or otherwise, 
are paid by order of the court on the assistant 
treasurer. 

i [Reported by John Lathrop, Esq., and here 
reprinted by permission.] I 



Case No. 15,095. 

UNITED STATES v. FIFTY-SIX BAR- 
RELS OF WHISKEY. 

[1 Abb. TJ. S. 93; i 6 Am. Law Reg. (N. S.) 32; 
4 Int. Rev. Rec. 100.] 

District Court, £>. Kentucky. July Term, 1866. 

Internal Revenue — Foufeitckes — Innocent 
Pokchas er — Admixture. 

1. A bona fide purchaser of personal property, 
which has been forfeited to the government by 
previous acts of the former owner, is not protect- 
ed against the title of the government. The 
right of the government founded on the forfeiture 
must prevail over any title acquired by purchase 
subsequent to the forfeiture. 

[Cited in U. S. v. Seventy-Sis Thousand One 
Hundred and Twenty-Five Cigars, 18 Fed. 
150.] 

2. The general rule in respect to the time when 
a forfeiture takes effect, is, that when a stat- 
ute denounces a forfeiture of property as the 
punishment of a violation of law, if the denun- 
ciation is expressed in direct terms and not in 
the alternative, the forfeiture takes place at the 
time when the offense is committed, and oper- 
ates at that time as a statutory transfer of the 
right of property to the government. 

[Cited in U. S. v. Sixty-Four Barrels Distill- 
ed Spirits, Case No. 16,306; U. S. v. One 
Copper Still, Id. 15,928; Heidritter v. Eliza- 
beth Oil-Cloth Co., 6 Fed. 141.] 

3. No distinction exists, in this respect, be- 
tween the operation of a statute which declares, 
that, for a specified offense, the property desig- 
nated shall be forfeited, and one which declares 
that the offender shall forfeit the property. 

4. Where one who has purchased property, — 
such as spirits,— which had been previously for- 
feited to the government, has mixed it (although 
in good faith) with other property free from 
forfeiture, so that it can no longer be identified,, 
the courts, in enforcing the forfeiture, can not 
make any division of the aggregate between 
the claimant and the government. All the for- 
feited property must be delivered to the gov- 
ernment; and if this, by reason of the admix- 
ture, necessitates the delivery of the other,, 
the claimant must bear the loss. 

Trial of an information. 

This was an information filed against fifty- 
six barrels of whiskey, and certain stills and 
other vessels, for a violation of section 68. 
of the internal revenue act of 1S64 [13 Stat 
248]. The information contained two counts. 
The first count alleged, in substance, that 
one William E. Reed was the owner of the 
stills and other vessels in question, and used 
the same in the distillation of spirits con- 
tinuously from September, 1S65, until the- 
seizure, and that he had used said stills and 
vessels in the distillation of the fifty-six 
barrels of whiskey seized; but he did not, 
from day to day, make, or cause to be made,, 
in a book kept for that purpose, a true and 
exact entry of the number of gallons so dis- 
tilled, or of the number sold or removed for 
consumption or sale. The second count al- 
leged that Reed did not render to the as- 
sessor, or to the assistant assessor, on the 
1st, 11th, and 21st days of each and every 
month, or within five days thereafter, or on. 

i [Reprinted by Benjamin Vaughn Abbott^ 
Esq., and here reprinted by permission.] 
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the first day of each month, an account in 
duplicate, taken from his hooks, of the num- 
ber of gallons of spirits distilled, or the num- 
ber sold or removed for consumption or sale. 
Twenty-two of the barrels seized were claim- 
ed by William H. Walker & Co., three were 
claimed by Gheens & Co., and the remaining 
thirty-one, together with the stills and oth- 
er vessels, not having been claimed by any 
one, were condemned by default. The claim- 
ants filed separate answers, but the defense 
of each was substantially the same. Both 
denied every substantial allegation contain- 
ed in the information, and both alleged that 
they purchased the whiskey claimed by them 
respectively before the seizure, bona fide, 
and that they paid for the same a full and 
fair consideration, without any knowledge or 
suspicion of the alleged forfeiture, or cause 
of forfeiture. They also both alleged, sub- 
stantially, that the whiskey was, at the time 
of the purchase, regularly and legally brand- 
ed by plaintiffs' inspector. The case was, 
by agreement of parties, submitted to the 
court upon the law and facts, a jury being 
waived. 

B. H. Bristow, Dist. Atty., for the Govern- 
ment. 

John W. Barr and Martin Bijur, for claim- 
ants. 

BALLABD, District Judge. I shall nei- 
ther state nor discuss the facts proven. My 
conclusion in respect to these is, that every 
substantial allegation of the information is 
true, and that no part of the matter set up 
in the answers, in support of the claims, is 
sustained by the evidence, except: (1) That 
the barrels of whiskey purchased by the 
-claimants had been regularly branded by the 
United States inspector prior to the purchase. 
(2) That the claimants are bona fide pur- 
chasers, without any notice of, or cause to 
suspect, the alleged forfeiture. 

These facts present the following questions 
for my decision, to wit: First. Does the in- 
formation set forth a good cause of forfei- 
ture? Second. Have the claimants supported 
their claims?— that is, do the facts alleged 
and proven by them constitute any reason 
why the forfeiture should not be enforced? 

Sections 57 and 68 of the internal revenue 
act furnish a complete answer to the first 
question. Section 57 makes it the duty of 
"every person who shall be the owner of any 
still, boiler, or other vessel used * * * 
for the purpose of distilling spirituous liq- 
uors * * * and of every person who shall 
use any still, boiler, or other vessel as afore- 
said, either as owner, agent, or otherwise, 
from day to day, to make a true and exact 
entry, or cause to be entered in a book kept 
for that purpose, the number of gallons of 
spirits distilled * * * and also the num- 
ber sold or removed for consumption or sale." 

The first count, we have seen, alleges a 
neglect of the duty here enjoined. This sec- 
tion also provides, that every such person, 



if he distill one hundred and fifty barrels of 
spirits per year, or more, shall render the 
assessor, or assistant assessor, on the 1st, 
11th, and 21st days of each and every month 
in each year, or within five days thereafter, 
an account in duplicate, taken from his 
books, of the number of gallons of spiiits 
distilled, and also the number of gallons sold 
or removed for consumption or sale, and 'that 
he shall pay the taxes on such spirits at the 
time of rendering the duplicate account 
thereof. If he distill less than one hundred 
and fifty barrels per year, he may make his 
returns and pay duties on the first day of 
every month. 

The second count of the information avers 
a neglect of this duty. Section 68 provides 
"That the owner, agent, or superintendent of 
any * * $ still, boiler, or other vessels 
used in the distillation of spirits, on which 
a duty is payable, who shall neglect or re- 
fuse to make true and exact entry of the 
same, or to do, or cause to be done, any of 
the things by law required to be done as 
aforesaid, shall forfeit, for every such neg- 
lect or refusal, all the * * * spirits made 
by or for him * * * and the stills, boil- 
ers, and other vessels used in distillation, 
together with the sum of five hundred dol- 
lars * * * which said spirits, with the 
vessels containing the same, with all the ves- 
sels used in making the same, may be seized 
by any collector or deputy collector of in- 
ternal duties, and held by him until a de- 
cision shall be had thereon, according to 
law. * * * And the proceeding to enforce 
said forfeiture of said property shall be in 
the nature of a proceeding in rem." It is 
manifest that the information does, in apt 
form and in apt language, set forth neglects 
of duty for which a forfeiture is denounced 
by the express terms of this section. This 
is conceded by the learned counsel of the 
claimants. They admit that the property 
seized must be condemned as forfeited if the 
facts established by the claimants are not 
sufficient to show that, as to the property 
claimed hy them, there never was any for- 
feiture. 

In respect to the first fact established by the 
claimants, that is, that the barrels were regu- 
larly branded by the United States inspector 
before they purchased, it is clear that it fur- 
nishes no answer to any thing alleged in the 
information. Besides the duties which are 
enjoined by section 57, the neglect of which 
is alleged in the information, section 59 re- 
quires, "That all spirits distilled as aforesaid 
by any person licensed as aforesaid shall, be- 
fore the same are used or removed for any 
purpose, be'inspected, gauged, and proved by 
some inspector appointed for the performance 
of such duties." If the information had alleged 
a removal of the spirits distilled before in- 
spection, the fact that the barrels were brand- 
ed before removal would have been material. 
It, however, not only furnishes no answer to 
the charges set out in the information, that 
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no entry was made from day to day, in a 
book kept for that purpose, of the number of 
gallons of spirits distilled, or the number re- 
moved for consumption or sale, and that no 
return -was made to the assessor, such as -is 
required by law, but it has not the slightest 
relation to either of them. This is conceded 
by the claimants. They do not rely on this 
fact as precluding a condemnation. They 
treat it simply as one of the facts w T hich show 
that the claimants acted in good faith and 
are bona fide purchasers; and, as I have al- 
ready announced that I am satisfied, upon 
the whole case, that the claimants are such 
purchasers, it is w T holIy immaterial for me to 
state what influence I have given to this sin- 
gle fact in arriving at the more general con- 
clusion of the good faith of the claimants. If 
the barrels had not been branded by an in- 
spector this would have been a most material 
fact, if an effort had been made to show 
bad faith; but no such effort has been made. 
That the claimants were innocent purchasers 
is established, and is not, in fact, contested 
by the United States, and, therefore, the fact 
of the barrels being branded is entitled to no 
consideration whatever. 

This brings me to the consideration of the 
main question in the case: Does the fact that 
the claimants purchased the whiskey claimed 
by them bona fide, and without any knowledge 
or suspicion of the alleged cause of forfeiture, 
preclude a judgment of condemnation? This 
is a very important question, whether it be 
considered in reference to the citizen or to the 
government. It has been argued before me 
with great ability, and I have bestowed upon 
it much reflection. The general law of prop- 
erty is, that the true owner may recover it of 
any one who has it in possession, no matter 
whether the possessor be a bona fide pur- 
chaser or not. The law which protects bona 
fide holders of bills of exchange and other ne- 
gotiable paper has no relation to property 
generally. Every purchaser of merchandise 
or other property risks, in a certain sense, the 
title of his vendor, and, if it turns out that 
his vendor has no title and the property be re- 
covered of him, he has no remedy except on 
the warranty of the vendor. It follows that, 
if when Walker & Co. and Gheens & Co. pur- 
chased the whiskey claimed by them their 
vendor had no title— that is, if it had already 
been forfeited to the United States, the fact 
that they are bona fide purchasers cannot 
avail them. Their good faith cannot oust the 
claim of the true owner. They are exactly 
in the condition of every bona fide purchaser 
of property whose title fails and who is there- 
fore obliged to surrender it to the owner. ' 
They must look to the warranty of their ven- 
dor. 

Indeed, I have difficulty in perceiving that 
the bona fides of the purchase is at all ma- 
terial, or that it has any relation to the 
grounds of forfeiture alleged in the informa- 
tion. If the forfeiture took place prior to 
their purchase, it is undisputed and indis- 



putable that the right of property was imme- 
diately transferred to the United States, and 
that the right of the latter must prevail over 
that of the purchaser, notwithstanding the 
purchase was made in good faith. The right 
of the United States in such case depends not 
at all on the conduct of the purchaser, but 
upon their own superior title, resulting from 
a forfeiture which took place prior to any 
inception of right in the purchaser. If there 
was no forfeiture prior to the acquisition of 
right by the claimants, whether the right w T as 
acquired by purchase for a valuable consid- 
eration or by gift, I am at a loss to conceive 
how there was any forfeiture at all. I can- 
not see how property, whether acquired by 
gift or purchase, can be condemned as for- 
feited for the offense of its former owner, 
which was not already forfeited at the time 
of the gift or purchase. If the acquisition be 
by pretended gift or pretended purchase, in 
such sense that the title is not changed, but 
really remains in the first owner, then, of 
course, his offense committed after the pre- 
tended gift or sale may work a forfeiture. 
But neither the internal revenue act nor any 
other act of congress forfeits property for the 
crime of a person which does not belong to 
him, or is not managed by him at the time 
of the forfeiture. Property is sometimes for- 
feited in consequence of the act of some per- 
son who manages or controls it other than the 
owner; but the forfeiture does not extend to 
property previously managed or controlled, 
and which, before being contaminated with 
the offense, is sold or otherwise parted with 
in good faith. 

The question then comes to this: When 
does the forfeiture denounced by section 68 
take place? Does it take place at the time the 
offense is committed, or at some subsequent 
time? The decisions are uniform, both in 
England and the United States, that when a 
statute denounces a forfeiture of property as 
the penalty for the commission of crime, if 
the denunciation is in direct terms, and not 
in the alternative, the forfeiture takes place 
at the time the offense is committed, and 
operates as a statutory transfer of the right of 
property to the government Robert v. With- 
erhead, 12 Mod. 92; 1 Salk. 223; Wilkins v. 
Despard, 5 Term R. 112; U. S. v. Nineteen 
Hundred and Sixty Bags of Coffee, 8 Cranch, 
[12 U. S.] 398; The Mars, Id. 417; Gelston 
v. Hoyt, 3 Wheat. [16 U. S.] 311; Wood v. 
U. S-, 16 Pet [41 U. S.] 362; Caldwell v. U. S., 
8 How. [49 U. S.] 3S1. 

The case of United States v. Nineteen Hun- 
dred and Sixty Bags of Coffee arose under 
section 5 of the nonintereourse act of March, 
1S09 (2 Stat 529), which provides: "That 
whenever any article * * * the importa- 
tion of which is prohibited by this act, shall 
after May 20, be imported into the United 
States * * * or be put on board of any 
ship or vessel, boat, raft, or carriage, with 
intention of importing the same into, the Unit- 
ed States * * * all such articles, as well 
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as all other articles on board of the same 
ship or vessel, boat, raft, or carriage belong- 
ing to the owner of such prohibited article, 
shall be forfeited, and the owner shall, more- 
over, forfeit and pay treble the value of such 
.articles." The claimants made precisely the 
same plea which Walker & Co. and Gheens 
<& Co. make in this case; that is, they alleged 
that they were bona fide purchasers for a 
valuable consideration. The case was most 
ably and elaborately argued; but the su- 
preme court overruled the plea, and held that 
by the terms of the statute the forfeiture 
took place upon the commission of the offense, 
and the purchaser was not protected. It will 
be perceived that this statute does not fix the 
time at which the forfeiture is to take place 
in more explicit terms than does the statute 
under which the present case arises. The one 
declares that whenever any article shall be 
imported it shall be forfeited, and that the 
owner shall forfeit other property; and the 
other declares that the owner, agent, or su- 
perintendent, &c. * * * who shall neg- 
lect to make true and exact entry and repoi't, 
or to do any of the things required by law, 
shall forfeit, &c. If the forfeiture under the 
act of 1809 takes place at the time of the com- 
mission of the offense, so as to, override the 
title of all subsequent purchasers, and this, 
we have seen, the supreme court have ex- 
pressly decided, I can conceive of no argu- 
ment which would not refer the forfeiture un- 
der the act of 1864 to the same time, or which 
would not invest the forfeiture with the same 
■consequences. 

The case of Gelston v. Hoyt, 3 Wheat [16 
U. S.] 311, involved a construction of the 
neutrality act of 1794 (1 Stat. 383), the third 
section of which declares a forfeiture of ves- 
sels fitted out and armed to be employed in 
the service of a foreign state in committing 
hostilities against the citizens, subjects, or 
property of another foreign state with whom 
the United States are at peace. The court 
say "the forfeiture must be deemed to attach 
at the moment of the commission of the of- 
fense, and consequently from that moment 
the title of the plaintiff would be complete- 
ly divested, so that he could maintain no ac- 
tion for the subsequent seizure. This is the 
doctrine of the English courts, and it has been 
recognized and enforced in this court upon 
very solemn argument." 

The case of Caldwell v. U. S. involved, in 
part, the construction of sections 66 and 68 of 
the collection act of 1799 (1 Stat 677), the lat- 
ter of which declares a forfeiture in the al- 
ternative, that is, of the goods or their value, 
and the former declares it without any alter- 
native. The inferior court had instructed the 
jury, "that if the goods were fraudulently en- 
tered, it is no matter in whose possession they 
were when seized, or whether the United States 
had made an election between the penalties, 
and that the forfeiture took place when the 
fraud, if any, was committed, and the seller 
of the goods could convey no title of the goods 



to the purchaser." The supreme court say: 
"This instruction is partly right and partly 
wrong— right in respect to section 68, as the 
penalty is a forfeiture of the goods without 
an alternative of their value; wrong, as the 
instruction applies to section 66, the for- 
feiture under it being 'either the goods or 
their value.' In the first, the forfeiture is the 
statutory transfer of right to the goods at the 
time the offense is committed. If this was 
not so, the transgressor, against whom, of 
course, the penalty is directed, would often 
escape punishment, and triumph in the clever- 
ness of his contrivance by which he has vio- 
lated the law. The title of the United States 
to the goods forfeited is not consummated un- 
til after judicial condemnation, but the right 
to them relates backwards to the time the of- 
fense was committed, so as to avoid all inter- 
mediate sales of them between the commission 
of the offense and the condemnation. So this 
court said in the case of U. S. v. Nineteen 
Hundred and Sixty Bags of Coffee, 8 Craneh 
[12 U. S.] 398. It was said again in the case 
of U. S. v. The Mars, Id. 417; declared again, 
four years afterwards, in Gelston v. Hoyt, 3 
Wheat. [16 U. S.] 311, in these words*: 'The 
forfeiture must be deemed to attach at the 
moment the offense is committed, so as to 
avoid all sales afterwards.* " 

There is, we have seen, no alternative in 
section 68 of the internal revenue act of 1864. 
The forfeiture of the spirits, stills, boilers, and 
other vessels used in distillation, is by it di- 
rectly declared. Its construction is, therefore, 
fixed by the decisions to which I have refer- 
red, almost as certainly and conclusively as 
if its provisions had been the direct subject of 
adjudication. The conclusion to my mind, 
then, is irresistible, that the forfeiture denoun- 
ced by this section, to use the language of the 
supreme court, "takes place at the time of 
the commission of the offense, so as to avoid 
all sales afterwards." 

It is just to the learned counsel of the claim- 
ants to say, that they concede this would be 
the correct construction of the section if it 
had, in so many words, declared that the 
spirits, &c., should be forfeited. They say 
that the statute does not declare that the 
spirits, &c., shall be forfeited, but that the 
owner, agent, or superintendent shall forfeit 
them, and that this difference of language re- 
quires a difference of construction. Their 
argument is extremely refined, and is difficult 
to state. If I understood them, they contend 
that there is a difference between the con- 
struction of a statute which denounces a for- 
feiture of specific property as the penalty of 
an offense, and one which declares that the 
offender shall forfeit it. In the first case 
they concede that the forfeiture takes place 
at the time of the commission of the offense, 
whilst in the latter they insist it does not 
take place until seizure, conviction, or judg- 
ment. No adjudged case or other authority 
has been cited in support of this distinction, 
and I am unable to conceive any good reason 
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for upholding it. What ground is there for 
referring the forfeiture to the time of seizure? 
There must have been a previous forfeiture to 
authorize a seizure. The seizure is the conse- 
quence of the forfeiture, not the cause. Nor 
do I see any reason for referring the forfei- 
ture to the time of conviction or judgment. 
The conviction and the judgment are simply 
the consummation of the proceeding that the 
law requires to he instituted to ascertain the 
fact or forfeiture of which the seizure is the 
beginning. 

If the statute made the forfeiture the conse- 
quence of the personal conviction of the of- 
fender, in which case there is no seizure, or if 
it even required a personal trial and convic- 
tion to precede judgment of forfeiture, there 
might be some force in the argument of the 
learned counsel founded on forfeitures at com- 
mon law in cases of treason and felony. T 
admit that, at common law, there was no for- 
feiture of the goods and chattels of a felon un- 
til he was convicted; but under that law, no 
penalty whatever could be inflicted for the 
crime of felony except in cases of suicide, 
flight, and perhaps a few other analogous 
cases, until after the personal conviction of 
the offender, and in the excepted cases the for- 
feiture related to the time of the offense. 
When the felon was convicted, death was the 
penalty, and judgment of death followed. A 
forfeiture of goods and chattels was a conse- 
quence of the conviction, and a forfeiture of 
real estate a consequence of the judgment; 
but forfeiture was no part of the judgment 
Here, however, we are not trying the offender 
at all, or if at all, only incidentally. He is 
not personally before the court, and cannot in 
this proceeding be convicted! The statutes 
under which we are proceeding do not make 
the forfeiture the consequence of his convic- 
tion, but of his offense, which offense it au- 
thorizes to be inquired into by a seizure of, 
and a proceeding against, the property itself. 
Having ascertained that offenses were com- 
mitted, I cannot in this proceeding render any 
judgment against the offender; I can only 
render a judgment of condemnation of prop- 
erty, which judgment is merely the judicial 
ascertainment of the fact that the property 
was previously forfeited. 

When a statute declares that an offender 
shall forfeit property as the penalty of his of- 
fense, and authorizes a proceeding in rem to 
ascertain the forfeiture, I am satisfied that 
the forfeiture takes place at the time of the 
commission of the offense just as certainly as 
it does when the statute directs, not that the 
offender shall forfeit, but that the property it- 
self shall be forfeited. There is a difference 
between common law and statutory forfei- 
tures. Common law forfeitures, except in 
cases of deodand, suicide, flight, and perhaps 
a few others, were the consequence of convic- 
tion, or of judgment against the felon, and 
followed his personal trial; but statutory for- 
feitures are usually enforced by proceeding 
against the thing, and relate to the time of 



the commission of the offiense. This distinc- 
tion is recognized by the supreme court in the 
case of TL S. v. Grundy, 3 Cranch [7 U. S.] 
337, and other cases. They say: "When the 
forfeiture is given by statute, the rules of the 
common iaw may be dispensed with, and the 
thing forfeited may either vest immediately 
or on the performance of some particular act, 
as shall be the will of the legislature." When 
there is no alternative in the statute, when it 
directly declares a forfeiture, and no time sub- 
sequent to the committing of the crime is 
named at which the forfeiture is to take ef- 
fect, the settled rule, we have seen, is, that it 
relates to the time of the commission of the 
offense. 

Whether the statute declares a forfeiture of 
property as the consequence of crime, or that 
the person who committed the crime shall for- 
feit it, the effect is the same. In either case 
the immediate loss falls on the owner. 
Whether the forfeiture is in consequence of 
his own unlawful act, or of the unlawful act 
of some other person, respecting the thing for- 
feited, the loss is still his, and his only. It is 
he who in fact forfeits or loses, no matter in 
what language the forfeiture is declared. By 
the terms of the statute we are now consider- 
ing, the agent or superintendent who uses 
stills, boilers, or other vessels in the distilla- 
tion of spirits, and who neglects to do che 
things enjoined by law, forfeits as well as the 
owner. But the agent is not owner, and lit- 
erally he cannot forfeit what he does not own. 
He may cause its forfeiture by his unlawful 
act, but he cannot lose what is not his. 
Therefore, when the statute declares that the 
agent or superintendent shall forfeit the stills, 
boilers, and other vessels, it must be under- 
stood to mean that these articles shall be for- 
feited in consequence of his neglect of duty. 
Aud if this be its meaning, even the learned 
counsel of the claimants would concede, that 
the consequence and effect of the forfeiture 
are that the title to the thing forfeited passes 
instantly upon the commission of the offense. 

I observe that the learned judge of the 
Eastern district of Missouri treats section 
68 as if it read, that the owner of the spirits 
shall forfeit them. And on this reasoning 
he seems to have founded his conclusion 
that the owner does not forfeit what he 
sells before seizure. He says : ( *That as 
'the owner,' &c, shall forfeit, and not the 
purchaser, the owner can forfeit only what 
belongs to him." It may be conceded that 
the owner can forfeit only what belongs to 
him, but I do not see that this helps the 
argument; for if the forfeiture takes place, 
as I have shown it does, at the time the 
offense is committed, it is not necessary to 
claim that he forfeits more than what 
then belongs" to him. If he forfeits that, 
the title of the United States immediately 
takes effect and prevails over that of all 
purchasers. U. S. v Three Hundred and 
Ninety-Six Barrels [Case No. 16,503], An at 
tentive examination of the section, however, 
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will show that, by its terms, it is not the 
owner of the spirits, hut the owner, agent, 
or superintendent of the stills, boilers, or" 
other vessels in the distillation of spirits, 
who forfeits. It is the neglect to perform 
a prescribed duty by any one who uses 
stills, boilers, or other vessels in the distilla- 
tion of spirits, whether as owner, or simply 
as agent or superintendent, which produces 
the forfeiture; and what are forfeited are 
the stills, boilers, and other vessels and 
spirits made by or for him. If the agent 
forfeits only what "belongs to him," he for- 
feits nothing, for the stills, boilers, and 
other vessels and spirits do not belong to 
him. They belong to the principal. But 
the statute says the agent who neglects, &c., 
shall forfeit these things, and there are no 
means of escaping a provision so express. 
The statute, then, must mean that these 
things shall be forfeited for the agent's neg- 
lect, or as to him it is inoperative, and has 
no meaning at all. And if they are forfeit- 
ed for his neglect, surely the forfeiture takes 
effect the moment of neglect There is no 
other period to which it can possibly be re- 
ferred. 

I have great respect for the opinions of 
the learned judge who decided the case of 
U. S. v. Three Hundred and Ninety-Six Bar- 
rels, above referred to. I have not ven- 
tured to differ from him until after the full- 
est consideration and the clearest convic- 
tion. I cannot but think his decision is 
based on a misreading of the statute, as 
well as on a misconception of adjudged 
cases. The conclusion to which I have ar- 
rived is, I think, sustained by an opinion of 
the learned judge of the Southern district 
of Ohio, in the case of U. S. v. Sixteen 
Hogsheads of Tobacco [Case No. 16,302], 
and by the uniform decisions of the supreme 
court of the United States; and I have not 
a doubt of its correctness. 

I need not say that I have arrived at my 
conclusion reluctantly. I have examined 
every provision of the statute; I have atten- 
tively considered section 180, and every sec- 
tion which declares a forfeiture, and I 
think that the provisions of each and all of 
them confirm the construction of section 68 
which is here adopted. It would be a 
much more pleasing task for me to order a 
restoration of the property seized to the in- 
nocent claimants than to adjudge its con- 
demnation, if I could do so consistently 
with my sense of duty. I have been literal- 
ly forced to a decision in spite of my per- 
sonal inclination by a current of authorities 
which is irresistible. Judgment of condem- 
nation must be entered. 

The counsel of Walker & Co., however, 
ask that the judgment be limited to nineteen 
of the barrels claimed by them, and that 
the other three seized in their possession be 
restored. This motion is based on the fol- 
lowing state of facts: The twenty-two bar- 
rels of spirits claimed by Walker & Co. are 



part of a lot of thirty-seven barrels pur- 
chased at the same time. Only thirty-two 
of the barrels were distilled by William E. 
Reed, mentioned in the information. Five 
were distilled by some one else; and as to 
them, there is neither proof nor allegation 
that there was any violation of law. If 
these five barrels remained and could be 
identified as among those seized, they would 
be restored, of course. But Walker & Co. 
mixed the whole thirty-seven barrels to- 
gether in the process of rectifying, and, aft- 
er rebarreling and selling a portion of the 
compound, the twenty-two barrels seized re- 
main, so that it is now impossible to iden- 
tify any of the spirits which were not dis- 
tilled by William E. Reed. It is possible, 
and perhaps probable, that five thirty-sev- 
enth parts of the twenty-two barrels, or 
about three barrels in quantity, were not 
distilled by him. But it cannot be alleged, 
with absolute certainty, that any part of the 
five barrels remain. All that can be said is, 
that it is probable. And if any part of 
them remain, it is, of course, impossible to 
separate that part from the rest. If, then, 

1 restore to Walker & Co. three barrels, 
those barrels will contain some whiskey 
which has been forfeited, and therefore be- 
longs to the United States. I have no right 
thus to dispose of the property of the United 
States. I have no right to make an equi- 
table division between them and the claim- 
ants. I am obliged to give to the United 
States all the spirits which are shown to be 
theirs. If the claimants, by mixing their 
own whiskey with that of the United States, 
have rendered it impossible to identify 
theirs, they must suffer the consequences of 
their own act. They made the mixture, it 
is true, in perfectly good faith, in the regu- 
lar exercise of their trade and business, and 
believing that the whole of the whiskey be- 
longed to them; still, by their act^ they 
have put it out of their power to give to 
the United States only what belongs to 
them. They are obliged, by force of a well 
known rule of law, to surrender to the 
plaintiffs all that belongs to them ; although 
in so doing they may be obliged to give up 
some- that belongs to themselves. If one 
intermixes his goods with those of another, 
without his knowledge or consent, so that 
they cannot be identified, the law does not 
allow him any remedy; but gives the entire 
property, without any account, to him whose 
original dominion or property is invaded. 

2 Bl. Comm. 405. The order of condemna- 
tion must, therefore, include the whole of 
the thirty-two barrels. Nor does this deci- 
sion work in this case any real hardship. 
The United States are actually entitled to 
thirty-two barrels of the whiskey purchased 
by Walker & Qo. They claim in this suit 
only twenty-one, leaving with Walker & Co. 
ten, or the proceeds of ten, which are not 
claimed, and may never be claimed. 

In concluding this opinion, I adopt what 
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the supreme court of the United States said 
in announcing their decision in a similar 
case: "It is true that cases of hardship 
and even absurdity may he supposed to 
grow out of this decision; but, on the other 
hand, if, by a sale, it is put in the power of 
an offender to purge a forfeiture, a state of 
things not less absurd will certainly result 
from it. When hardships shall arise, provi- 
sion is made by law for affording relief un- 
der authority much more competent to de- 
cide on such cases than this court ever can 
be. In the eternal struggle that exists be- 
tween the avarice, enterprise, and combina- 
tion of individuals on the one hand, and the 
power charged with the administration of 
the law on the other, severe laws are ren- 
dered necessary to enable the executive to 
carry into effect the measures of policy 
adopted by the legislature." 
Decree accordingly. 



Case No. 15,096. 

UNITED STATES v. FIFTY THOUSAND 
CIGARS. 
[See Case No. 4,782.] 



Case No. 15,097. 

UNITED STATES v. FIFTY-THREE 
BALES OF RAGS. 

[19 Alb. Law J. 60.] 

District Court, D. Massachusetts. Jan. 7, 
1879. 

Customs Duties— Forfeiture— Claim of Rail- 
road for Freightage. 

The case of the United States against Fifty- 
Three Bales of Rags, decided by the United 
States district court for Massachusetts, was 
an information under Rev. St. § 3082, against 
certain bales of rags as having been clandes- 
tinely imported and brought from Montreal 
into some part of the state of New York with- 
out having been entered "at the custom house 
and without payment of duties. The jury 
found most of the goods to be liable to for- 
feiture, and they were condemned and sold. 
The Boston & Lowell Railroad Company, from 
whose custody the goods were taken -by the 
marshal, petitioned for the payment of $47.36 
from the proceeds of the sale. This was 
claimed to be freight due for the transporta- 
tion of the goods to Boston by the petitioners 
and connecting roads, all of whom were en- 
tirely innocent of the fraud on the govern- 
ment. 

THE COURT held that smuggled goods 
were absolutely forfeited, and no intervening 
rights even of a bona fide purchaser could 
prevail against the title of the government 
which relates back to the illegal act. The 
goods were, at the time of their transporta- 
tion, the property of the United States, and 
by the common law a carrier has no lien as 



against the true owner for the carriage of 
goods intrusted to him by one who had no- 
authority to contract for the service. 



Case Wo. 15,098. 

UNITED STATES v. FIFTY-THREE 
BOXES OF HAVANA SUGAR. 

UNITED STATES v. TWENTY-NINE 
AND ONE-HALF BOXES OF SUGAR. 

[2 Bond, 346.] * 

District Court, S. D. Ohio. Feb. Term, 1870. 

Customs Duties — Undervaluation — Sugars — 

False Grade — False Entry — Smuggling 

— Innocent Purchaser. 

1. The consignee of goods, wares, or mer- 
chandise subject to duty, imported into the 
United States at an alleged fraudulent under- 
valuation, who has no knowledge of such fraud, 
and who, in good faith, makes advances to the 
consignor, and incurs expenses in - the storage 
and management of the property, occupies the- 
position of a bona fide purchaser, and his title 
will be protected. 

2. A bona fide ijurchaser of such property, he- 
fore the United States has elected "whether to- 
proceed for a forfeiture or sue for the value of 
the property, will hold the same as against the- 
government claiming a forfeiture for fraud in 
the importation. 

3. The fraudulent entry of goods at less 
than their actual value subjects them to forfei- 
ture under section 1 of the act of congress of 
March 3, 1863 [12 Stat. 737], but that section, 
to constitute such a fraudulent entry as will 
subject the goods to forfeiture, requires that 
the entry should have been knowingly made on a 
false invoice. 

4. Where the United States claim the forfei- 
ture of sugars, on ihe ground that they were en- 
tered as of a grade which subjected them to a 
duty of three cents per pound, when they were- 
of a grade subjecting them to five cents per 
pound, it must appear, by the evidence, that the 
importer had knowledge of the false grade, and 
that a fraud was intended; and, if this guilty 
knowledge and intent are negatived by the evi- 
dence, there is no ground for a judgment of for- 
feiture. 

5. The entry of property at a custom-house, at 
a false valuation, does not subject it to for- 
feiture under section 4 of the act of July, 1866 
[14 Stat. 179], "to prevent smuggling, and oth- 
er purposes;" the scope and intent of said section 
being to prevent the clandestine introduction of" 
property into the United States, to evade the 
payment of duties, known as smuggling, in the 
accepted sense of that term; and does not apply 
to a false entry at a custom-house. 

At law. 

Warner M. Bateman, Disk Arty., and Lewis* 
H. Bond, for the United States. 

King, Thompson & Avery and Collins & 
Herron, for claimants. 

LEAVITT, District Judge. As these cas- 
es present substantially the same questions,, 
they have been submitted together, and 
do not require a separate consideration. In 
the first named of these cases, one hun- 
dred and twenty-three boxes of sugar were 
seized, by order of the collector, at Cincin- 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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•nati, as having been imported in violation of 
Jaw. An information was filed in this court, 
claiming the condemnation of this sugar. 
James H. Laws & Co., of this city, inter- 
vened in the case, and filed a claim to seven- 
ty of the one hundred and twenty-three boxes 
of sugar as bona fide purchasers; and, upon 
the hearing of the case, it appearing that they 
had purchased the sugar in open market, 
without any knowledge or intimation of any 
fraud in the importation, and before any 
seizure or other proceeding by the United 
States for the condemnation of the sugar or 
the recovery of its value, it was decided by 
this court, without any reference to the ques- 
tion of fraud, that the claim of Laws & Co., 
as innocent purchasers, was sustained, and 
the seventy boxes were accordingly awarded 
to them. On an appeal to the circuit court, 
the judgment of this court was affirmed. 
[Case unreported.] The claim of the United 
States is now against fifty-three of the one 
hundred and twenty-three boxes, in one case; 
and in the other, against twenty-nine and one- 
half boxes, being a part of another consign- 
mentalso seized by order of the collector. These 
lots are separately proceeded against by the 
government as forfeited. And the question 
in both cases is, whether the alleged grounds 
of forfeiture are sustained. The ground of 
forfeiture relied upon by the United States, 
in both cases, ir, in substance, that the sugar 
was imported from Havana, in the Island of 
Cuba, and entered at the custom-house at 
New Orleans, upon a false and fraudulent 
invoice and entry, in which the grade or 
quality of the sugar, being subject to a spe- 
cific duty, was described as not above No. 
12, Dutch standard; whereas its true grade 
or quality, by such standard, was 20 or up- 
ward. As the result of this false classifica- 
tion of the sugar, it is alleged the government 
was defrauded of two cents duty on every 
pound of the sugar. The information, in both 
cases, alleges that the sugar in question is 
forfeited to the United States— First, as being 
invoiced and entered in violation of section 
1 of the act of congress of March 3, 18G3; 
and, second, as subject to forfeiture under 
section 4 of the act of July 8, 1866. Adolphus 
Wood & Co., Cincinnati, have intervened in 
the first case named, and assert a lien on the 
fifty-three boxes, on the ground that the su- 
gar was consigned to them, as commission 
merchants at Cincinnati, for sale, by the 
house of F. W. Perkins & Co., of New Or- 
leans, and that in good faith, without any 
knowledge of any fraud in its importation, or 
any reason to suspect fraud, they received the 
sugar, made large advances to the consign- 
ors upon it, and have also a claim for com- 
mission, storage, and other charges. 

Before passing to the consideration of the 
question of fraud, it may be proper to remark 
here that there can be no question that the 
lien asserted by Wood & Co. is equitable and 
valid, and must be sustained unless it shall 
"be held that the sugar is subject to forfeiture, 



as claimed under section 4 of the act of July 
8, 1866. In that case the forfeiture, by op- 
eration of law, must be held to have occurred 
at the time the fraud was committed, and 
the asserted lien of Wood & Co. would not 
be available. On the other hand, if the court 
find there was fraud in the importation, and 
a ground of forfeiture under section 1 of the 
act of 1863, their claim must be sustained. 
They must be viewed as before the court in 
the light of innocent purchasers, and entitled 
to indemnity for their advances, commissions, 
etc., on the same principles that innocent pur- 
chasers would be entitled to protection. Their 
rights will therefore be dependent on the 
decision of a question hereafter to be con- 
sidered. Perkins & Co. have filed answers 
in both the cases submitted, claiming the 
ownership of the sugar in question, asserting 
their claim as such, denying the fraud char- 
ged, or any knowledge of or participation in 
any fraud in the importation and entry of the 
sugar at the custom-house. The first ques- 
tion for consideration is, whether the allega- 
tion of fraud is proved, and whether, as a 
legal result, the sugar .is subject to forfei- 
ture. The questions arising in the cases 
have been ably argued, and are not, perhaps, 
wholly free from doubt. 

If the sole question were whether this sugar 
paid the full duty imposed by law, I should 
not entertain any doubt. The evidence. I 
think, proves it was of a grade subjecting 
it by law to a duty of five cents per pound, 
whereas but three cents per pound was paid. 
It is true the evidence shows that a part of 
the two hundred and fifty-five boxes, of 
which the sugar in controversy was a part, 
was of a very low grade (No. 12), but what 
proportion was of this low grade does not 
appear. It was also proved that the sugar 
was graded by the custom-house officers, at 
New Orleans, according to a system of aver- 
age then practiced there, and reported to the 
collector and the duty imposed as if it were 
of the minimum grade of No. 12, Dutch stand- 
ard. While there are strong reasons for the 
conclusion that this average was erroneous, 
it is a proper inquiry whether the evidence so 
far implicates Perkins & Co. or Cavenna in 
any fraud in the entry of this sugar as will 
subject it to forfeiture .under the law upon 
which the information is based. 

This is the controlling question presented 
in this case. And, before adverting to the 
evidence, it will be proper to notice section 
1 of the act of March 3, 1863, upon which 
the first charge in the information in both 
cases is framed. This section is of great 
length, very comprehensive, and very minute 
on the subject of the importation and entry 
of property from foreign countries. For the 
present purpose it will not be necessary to 
quote the entire section. It is clear, how- 
ever, that the prevention of false and fraud- 
ulent invoices and entries of property, by 
undervaluation or false and fraudulent repre- 
sentations of quantities, quality, etc., is the 
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prominent object of the section. After a 
minute specification of the legal require- 
ments in the entry of property, it is pro- 
Tided "that if any owner, consignee, or 
agent of goods, wares, and merchandise, 
shall knowingly make or attempt to make an 
entry thereof, by means of any false invoice, 
"* * * or any invoice which shall not con- 
tain a true statement of all the particulars 
hereinbefore required, * * * or any other 
false or fraudulent practice or appliance 
whatever, the property, or its value shall be 
forfeited." There is not, in my judgment, 
room for a doubt that the allegations of 
fraud in the invoice and entry of the sugar 
at a grade below the true grade, as charged 
In the information, brings the case within the 
scope of this provision. And as Perkins & 
Co., and Cavenna, are the only persons im- 
plicated in the alleged false invoice and en- 
try, the question for the decision of the court 
is, whether the evidence sustains the charge 
ns against them. The clause of the first 
.section just referred to provides for a for- 
feiture as the penalty where the owner, con- 
signee, or agent shall knowingly make an 
entry upon a false invoice. As Perkins & 
Co., and John L. Cavenna, were the only 
persons interested in the sugar, and the on- 
ly persons connected with the invoice and 
entry, the inquiry is, whether they jointly 
or by collusion, or either of them, knowing- 
ly participated in the alleged fraud; in oth- 
er words, whether they had a guilty knowl- 
edge that a fraud was perpetrated or intend- 
ed. It is clearly incumbent on the govern- 
ment, in order to establish its right to a for- 
feiture, to bring the knowledge home to the 
parties charged with the fraud, as the basis 
of a judgment of forfeiture. It is clearly not 
enough for the government to prove that the 
sugar was entered upon an erroneous grade, 
and the duty paid less than that imposed by 
law. Thefraudulent intent mustalso appear; 
and such intent must be fairly inferable from 
the facts proved, and can not rest upon mere 
suspicion. 

The facts relied upon by the government 
to sustain the charge of fraud are the entry 
of the sugar at an erroneous grade, the sup- 
posed fraudulent collusion between Cavenna 
and Perkins & Co., and some circumstances 
connected with the disposition and sale of 
the sugar by that firm, as indicating their 
^knowledge of the alleged fraud. Now it was 
-undoubtedly competent for Perkins & Co., 
.as the owners of the sugar, to adduce proof 
in rebuttal and explanation of the facts prov- 
ed by the government, and thus to repel the 
charge of fraud. This they have done with 
a, view to relieve themselves from any pre- 
sumption of any fraudulent intent, or any 
knowledge of any fraud in the transaction. 

I shall advert only to some of the material 
facts proved, bearing on this question. These 
facts are before the court, chiefly from the 
•depositions of J. L. Cavenna and F. W. Per- 
kins. From these it appears that in the lat- 



ter part of March, 1869, Perkins & Co., at the 
request of Cavenna, addressed a letter tc 
the house of Lawton Brothers, merchants at 
Havana, in which they say that Cavenna 
wishes, through them, to order two hundred 
and fifty boxes of grocery sugar; such as, 
on an average for the lot, would be about 
No. 12. They direct the Havana house to 
charge the sugar to their account, and to 
send the invoice to Cavenna. X.awton Broth- 
ers shipped the sugar pursuant to this order. 
Before its arrival at New Orleans, Cavenna, 
for reasons stated in his deposition, propos- 
ed to Perkins & Co. to become the purchas- 
ers of the sugar, to which they assented. 
The entry at the custom-house was, how- 
ever, made by Cavenna in his name, Perkins 
& Co. advancing the funds to pay the du- 
ties. The sugar was entered as of a grade 
not exceeding No. 12, though Cavenna, in his 
deposition, says he had not examined the 
sugar, or seen any samples of the grades, 
but supposed it was of the grade and quality 
ordered. The usual forms at the custom- 
house were observed. The sugar was ap- 
praised and inspected, and a report made to 
the collector, who issued the necessary pa- 
pers, and the sugar was withdrawn from the 
warehouse, and delivered to Perkins & Co., 
and by them shipped to Cincinnati, for sale. 
Both Cavenna and Perkins deny that there 
was any fraudulent collusion between them 
in the purchase of the sugar, or in the en- 
try at the custom-house. They say, that sup- 
posing in good faith the sugar purchased was 
of the quality ordered, the entry was made 
as of a grade not exceeding No. 12. It ap- 
pears, also, from the depositions of the cus- 
tom-house officials, that the sugar was grad- 
ed as not above that number, and that duty 
paid accordingly. 

The question of the right of the govern- 
ment to the forfeiture claimed under section 
1 of the act of 1863, seems to turn upon the 
credit to be given to Cavenna and F. B. Per- 
kins as witnesses. And I am aware of no 
principle on which the court can arbitrarily 
pronounce them unworthy of credit, and 
wholly ignore their testimony. Cavenna has 
no interest in the event of these suits, and 
there is no proof of any fraudulent collusion 
between these parties in reference to this 
transaction. Perkins, though interested, is 
a competent witness, and unless proved to 
be unworthy of credit, his testimony can 
not be rejected. No attempt has been made 
by the government to impeach either Caven- 
na or Perkins, by evidence of bad reputation 
for veracity when under oath; and receiving 
their statements as credible, they disprove 
the allegation in the information that they, 
or either of them, knowingly, or as charged, 
with a fraudulent intent, caused the sugar 
to be invoiced and entered at the custom- 
house at a grade below the true grade. 
There are, undoubtedly, some reasons de- 
veloped in the case, justifying the suspicion 
that there was a design to get the sugar 
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through the custom-house upon a false in- 
voice and entry. But it seems to the court 
that the transaction is explained by the evi- 
dence of Cavenna and Perkins, so as to re- 
lieve them from the charge of knowingly 
causing the entry to be made, as charged in 
the information. There was, obviously, a 
want of the care, vigilance, and exactness 
which may properly be looked for in such a 
transaction, but nothing that under the stat- 
ute fixes the taint of fraud upon this sugar. 

In this view of the case, the charge in the 
information, based on the act of 1863, is not 
sustained. The remaining question is, wheth- 
er the case is within the operation of section 
4 of the act of July, 1S66. As noticed in a 
previous part of this opinion, the second 
charge in the information is framed under 
this section. It charges, in substance, that, 
by means of a fraudulent invoice and entry 
of the sugar, the full amount of the specific 
duty, imposed by law, was not paid, and that 
the said section 4 of the act of 1863 was 
violated, and the sugar subject to forfeiture 
under its operation. The question raised as 
to this charge in the information is, whether 
property imported, subject to duty, and en- 
tered at a custom-house, and which has pass- 
ed under the scrutiny of the officers of the 
government, and has been delivered to the 
owner or consignee, without the payment of 
the full amount of duty chargeable, is an 
unlawful importation, within the meaning 
of said section 4, subjecting the property to 
forfeiture. Without quoting the section at 
length, it will be sufficient to notice that it 
provides that if any person shall fraudulent- 
ly or knowingly import or bring into the 
United States any goods, wares, or merchan- 
dise, contrary to law, a forfeiture shall be 
incurred; and, in addition, the offending 
party be subject to fine and imprisonment. 

It is claimed by the district attorney that 
the entry of the sugar in question was 
fraudulent, and in violation of law, for the 
reason that the full amount of duty was not 
paid. I do not propose to discuss this ques- 
tion at length. The views of the court, as 
stated, seem to dispense with the necessity 
of this. It is clear that if, in the importation 
and entry of the property, there was no guil- 
ty knowledge of any fraud perpetrated or in- 
tended, the section referred to does not. ap- 
ply. And as, according to the views already 
stated, such guilty knowledge in these cases 
is not made out by the evidence, it is not 
within the terms of the section. 

There is another objection to this second 
charge, namely, that the section was intend- 
ed only to embrace the case of property 
brought into the country clandestinely, with 
the fraudulent purpose of evading the im- 
port duty, and does not apply where it is en- 
tered at a custom-house and the forms of 
law observed, but in respect to which a 
fraud is subsequently ascertained. In other 
words, that the section embraces only acts 
of smuggling, in the usual and accepted 



meaning of the word. The title of the act 
is, "An act to prevent smuggling," and this 
is significant of the intent of the statute, 
notwithstanding the addition of the words, 
"and other purposes," to the title. Terms 
and phrases occur in many sections of the 
statute, indicating clearly that congress had 
it specially in view to prevent the illicit in- 
troduction of dutiable goods, wares, and mer- 
chandise; and it may be suggested that one 
of the main objects leading to the enact- 
ment of this statute was to put a stop to 
smuggling along the extended lines divid- 
ing the United States from foreign coter- 
minous countries on the north and southwest. 
Many of the phrases and terms indicate that 
overland smuggling was prominently in the 
minds of the legislators who passed the stat- 
ute. The inference does not seem reasonable 
that congress intended to supersede or inter- 
fere with the prior provisions of law, for the 
prevention of frauds in the entry of taxable 
property at a custom-house at a false valua- 
tion, if subject to an ad valorem duty, or a 
false grade or classification when subject to 
a specific duty. This object had occupied 
the attention of congress from an early pe- 
riod of the government. Section 66 of the 
act of 1799 [1 Stat. 677], was full and strin- 
gent on this subject. The act of March, 
1S63, is more explicit and comprehensive in 
its requirements than the old statute, and 
seems to embrace every possible case of 
fraud in the entry of goods, wares, and 
merchandise at a custom-house. Without 
going more fully into the consideration of 
this subject, I can see no reason for the con- 
clusion that it was intended by section 4 of 
the act of July, 1866, to change all the pre- 
vious legislation on this subject, and to pro- 
vide that any unlawful act committed in the 
entry of property, imported openly, and en- 
tered at a custom-house, and suffered to go 
into the market after the scrutiny and in- 
spection of the proper officers as duty paid, 
is subject to forfeiture under the section re- 
ferred to, upon the discovery that the entry 
was erroneous or fraudulent. Former legis- 
lation had fully provided for such a case, 
and there was clearly no necessity for any- 
thing additional on the subject. There are 
many other considerations that might be 
urged to sustain this construction of the sec- 
tion referred to, but I do not think it neces- 
sary to expand this opinion, already too 
long, by adverting to them. 

The result of the views I have presented 
is: (1) That the lien asserted by Adolphus 
Wood & Co. on the fifty-three boxes is valid, 
and must be satisfied out of the proceeds of 
the sale of the sugar, now in the hands of 
the marshal. (2) That the grounds of for- 
feiture set forth by the government in the 
informations are sustained, and the sugar in 
both the cases submitted is not subject to 
forfeiture. The marshal will, within thirty 
days from this day, pay to Perkins & Co., 
or their attorney, the balance of the pro- 
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ceeds of the sale of the sugar, after deduct- 
ing the amount due to "Wood & Co., which 
amount, if not agreed upon by the counsel, 
shall he ascertained by a reference to a mas- 
ter. 

In announcing the conclusion of the court, 
it is proper, perhaps, to suggest that, in my 
judgment, Perkins & Co. are justly indebted 
to the United States to the amount of two 
cents on the pound of the sugar in contro- 
versy, that being the deficiency in the duty 
paid, and that an action could be sustained 
against them for the recovery of this sum. 
But the court, in this proceeding has no au- 
thority to render judgment for that sum, 
or make an order directing the marshal to 
retain it out of the money in his hands. It 
will be for the district attorney to adopt such 
•course in relation to it as he may think 
proper. 

[See Case No. 16,418], 



Case Wo. 15,099. 

' UNITED STATES v. FINLAY. 

tl Abb. U. S. 364; i 3 Pittsb. Rep. 126; 9 Int. 

Rev. Ree. 99; 16 Pittsb. Leg. J. 254; 

26 Leg. Int. 92.] 

District Court, W. D. Pennsylvania. Feb. 20, 
1869. 

Internal Revenue— Repeal of Statute. 

1. The provisions of section 2 of the act of 
March 31, 1868 [15 Stat. 59], which repeal sec- 
tions 94 and 95 of the internal revenue law of 
-June 30, 1864 [13 Stat. 264, 272], and acts 
amendatory thereof, do not operate to preserve 
prosecutions commenced but not carried to 
judgment before the repeal took effect. 

2. Where the statute declaring an offense and 
its punishment is repealed, without a provision 
saving pending prosecutions, an indictment pre- 
viously found, but not yet tried, should be 
quashed on motion. There is no longer an of- 
fense; and no one can be punished for what 
is not an offense at the time of punishment. 

[Cited in U. S. v. Libby, Case No. 15,596; 
U. S. v. Barr, Id. 14,527.] 

Motion to quash an indictment. 

This was an indictment against John B. 
Finlay, for rendering false returns of manu- 
factures of woolen goods. The facts of the 
case are sufficiently stated in the opinion. 

Mr. Golden, Mr. Marshall, and Sir. Kerr, 
for the motion. 

Mr. Baily, Mr. Carnahan, Dist. Atty., and 
"Mr. Boggs, opposed. 



McCANDLESS, District Judge. As both 
the government and the defendant are ready 
to proceed to trial, the brief space which has 
intervened since the argument has not af- 
forded me time to elaborate an opinion upon 
the points submitted by the learned counsel 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



for the defendant It will be sufficient to 
state a few of the reasons for the conclusions 
at which I have arrived. 

The defendant is indicted for making false 
returns of woolen manufactures, Tvith intent 
to evade and defeat the assessment of taxes 
imposed by the internal revenue law. The 
taxes on woolen goods were assessed by 
virtue of section 94 of the act of March 2, 
1867 [14 Stat. 474], which was amendatory 
of the act of June 30, 1S64. By section 82 
of this act of 1864, as amended, these re- 
turns were required to be made to the as- 
sessor of the district, and were required to 
be upon oath. By section 15, any person who 
shall deliver to the assessor any false or 
fraudulent return, shall, upon conviction, be 
subject to fine or imprisonment, or both, 
at the discretion of the court; and by sec- 
tion 42, any person swearing falsely in any 
matter, where an oath is required under this 
act, shall be deemed guilty of perjury, and 
be subject to the -pains and penalties pro- 
vided by the laws of the United States for 
such crime. 

It is charged that from the month of 
June, 1867, to the month of March, 1868, in- 
clusive, the defendant delivered, as true, 
false and fraudulent statements of the wool- 
en goods sold and removed for consumption 
and use, which were manufactured by him, 
and upon which taxes were imposed by law. 
It is now moved to quash this bill, upon the 
ground that the act of congress upon which 
the defendant is indicted has been repealed 
by the act of March 31, 1868, exempting cer- 
tain manufactures from internal revenue 
tax, and for other purposes. In considering 
this question, we are not driven to the neces- 
sity of inquiring whether this is a repeal 
by implication, .or whether there is such a 
repugnance between the two acts that the 
former must give way to the latter. The 
repeal is in* express terms, and without a 
saving clause as to offenses committed in 
violation of the repealed statute. Section 2 
simply reserves the right to collect, under 
the old system, any tax which might accrue 
between the date of the passage of the act 
and April 1, 1868. Revenue bills are report- 
ed and discussed many months before their 
enactment into laws, and as by section 4 
the first quarterly assessment under the 
new system was to be made in the month of 
July following, for the three months preced- 
ing, congress anticipated that there might 
be a hiatus or interval between the passage 
of the bill and April 1, to which neither law 
would apply, and therefore provided for it 
in this section. But there was no hiatus, for 
the act passed the day before, on March 31. 
This is the only provision in the act of 1868 
that savors of a saving clause, and it is lim- 
ited to taxes which may thus accrue. It can 
have no application here, for all those taxes 
had accrued before the passage of the bill. 

What, then, are the provisions of the act 
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of 186S? It declares that sections 94 and 95 
of the acts of June 30, 1864, and all acts and 
parts of acts amendatory of said sections, 
be, and the same are hereby repealed. Sec- 
tion 4, in lieu of the tax of two and a half 
per cent, ad valorem, imposes a tax of two 
dollars per thousand on sales in excess of 
five thousand dollars, which shall be assess- 
ed and paid quarter-yearly, as other taxes 
are assessed and paid. This act is then a 
repeal and abolition of the tax and system 
of taxation upon woolen manufactures, 
which existed at the period when it is al- 
leged this offense was committed. It is a re- 
peal of the law under which the defendant 
is indicted. The crime and its penalty are 
abrogated. Where, then, is our jurisdiction? 
How can we try the defendant, and, if found 
guilty, punish him under a law that has no 
existence? The offense is gone, and no one 
can be punished for what is not a crime at 
the time of punishment. Nothing is more 
certain that that if a statute creating an of- 
fense be repealed, all proceedings under it 
fall. [U. S. v. Passmore] 4 Dall. [4 U. S.] 
373. The government alone is interested in 
the prosecution of criminal cases; it can 
terminate them at any stage by a nolle 
prosequi; it can obliterate the offense from 
the Penal Code; and provided it leaves the 
citizen his civil remedy for the injury that 
is peculiar to himself, it violates no right of 
property, and it offends no principle of jus- 
tice. The law unquestionably is, that after 
the repealing act is passed there shall be no 
such offense as that for which this defendant 
is indicted. It is no longer an offense; it 
cannot be indicted, it cannot be punished, it 
is taken from the Penal Code absolutely. 
This was substantially the argument for the 
defense in Duane's Case, in 1 Bin. 601, sus- 
tained by the chief justice, afterwards by 
the supreme court of Pennsylvania, in [Am- 
midon v. Smith] 1 Wheat. [14 =TJ. S.] 460, 
and by Mr. Justice Washington, who, in 
Anonymous [Case No. 475], says: "It is a 
clear rule, that if a statute create an offense, 
and is then repealed, no prosecution can be 
instituted for any offense committed against 
the statute previous to its repeal." 

Such being the law, the present prosecu- 
tion must fail. And suppose, as is certainly 
the case, that these internal revenue laws 
are not without obscurity, in the language of 
Chief Justice Tilghman, I feel myself on the 
safest and strongest ground, in adopting a 
construction which takes away the punish- 
ment 

Indictment quashed. 
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Case No. 15,101. 

UNITED STATES v. FISHER. 

[1 Cranch, C. C. 244.] i 

Circuit Court, District of Columbia. July 
Term, 1805. 

Witness— Free Negro— Slavery — Pbesumption* 

1. A free negro is a competent witness against 
a free white man Quaere. 

[Cited in U. S. v. Mullany, Case No. 15,832.] 

2. General reputation of freedom is sufficient 
to rebut the presumption of slavery arising from 
color. 

[This was an indictment against Henry 
Fisher, a free white man.] 

Indictment for beating prisoner's wife. 
The assault having been proved by Mr. 
Threlkield, Lucy Butler, a black woman, 
was offered as a witness on the part of Unit- 
ed States. Mr. Threlkield having sworn that 
she had always passed for a free woman for 
many years, the court permitted her to be 
sworn to the jury. 

Qusere. See the act of assembly of Mary- 
land (1717, c. 13, § 2). 



Case No. 15,102. 

UNITED STATES v. FISHER. 

[5 McLean, 23.] 2 

Circuit Court, D. Ohio. Oct. Term, 1849. 

Embezzlement fkom Mail— Indictment— Article, 
of Value. 

1. Where an indictment charges the carrier 
of the mail with stealing a letter out of it, it is 
sufficient. 

2. If the letter contain an article of value, it 
must be so averred in the indictment, to subject 
the defendant to the incurred penalty. 

3. But as it is an offence to steal a letter which 
contains no article of value, it is not necessarv 
to aver that it contained no such article. 

The District Attorney, for the Government. 
Mr. Lawrence, for defendant. 

OPINION OF THE COURT. This is an 
indictment against the defendant [John Fish- 
er], charging him as carrier of the mail, with 
stealing letters, &c. A motion is made to 
quash certain counts in the indictment w T hich 
charge the defendant with stealing a letter, 
without alleging that it contained no article 
of value. This is not necessary. A carrier 
of the mail is subject to a higher penalty 
where he steals a letter out of the mail, ' 
which contains an article of value. And 
when this offense is committed, the indict- 
ment must allege the letter contained an ar- 
ticle of value, which aggravates the offense 
and incurs a higher penalty. But where the 
offense consists in stealing a letter, it may 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon John McLean, Circuit 
Justice.] 
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be so laid in the indictment, and the proof 
cannot go beyond the indictment. The mo- 
tion is overruled. 

The evidence being heard by the jury, he 
was convicted, and sentenced by the court 



Case No. 15,103. 

UNITED STATES v. FISHER et al. 

[1 Wash. O. C. 4.] i 

Circuit Court, D. Pennsylvania. April Term, 
1803.2 

Bankruptcy— Priority of TTnitep States. 

Claim, by the United States, of priority of pay- 
ment out of the effects of an insolvent and 
bankrupt debtor. 

The action was brought to recover from the 
assignees of [Peter] Blight, a bankrupt, the 
amount of a protested bill of exchange en- 
dorsed by Blight, with damages, &c. as set- 
tled at the treasury. The bill was purchased 
by the cashier of the Bank of the United 
States, for the secretary of the treasury, and 
paid for by a warrant on the bank. It was 
protested, and notice given on the 11th of 
April, 1800. Blight having committed an act 
of bankruptcy, a commission issued against 
him on the 10th of April, 1801. On the 25th, 
a provisional, and on the 30th of May, an ab- 
solute assignment of his effects were made. 
Previous to these transactions, viz. in Jan- 
uary, 1801, Blight had deposited a part of the 
cargo of the ship China with the collector of 
some port in Rhode Island, to secure the du- 
ties on that cargo; of which the commission- 
ers having notice; they some time in April 
sent their messenger with a warrant to seize 
these goods as the property of Blight; and 
they gave notice of the claim of the commis- 
sioners to the collector and marshal of the 
district. On the 16th of June, 1801, an at- 
tachment was taken out in the name of the 
United States, and levied on the goods in 
the hands of the collector, for the debt due 
on account of the bill before mentioned; but 
they were afterwards delivered to the de- 
fendants, under an agreement that they 
should pay the debt due to the United States, 
if it should be decided that the United States 
were entitled to have the same first satisfied. 
An agreement has also been entered into on 
the part of the government and the defend- 
ants, that an action for money had and re- 
ceived should be brought, and the general is- 
sue to be pleaded, defendants to admit suffi- 
cient funds in their hands, of Blight's prop- 
erty, to pay the claim of the United States, 
but not enough to pay all his debts. The 
question to be, whether the debt due to the 
United States from Blight is first to be sat- 
isfied out of his money and effects, or any 

i [Originally nublished from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Reversed in 2 Cranch (6 U. S.) 358.] 



part thereof, in the defendants' hands, by" 
virtue of the attachment in their agreement 
mentioned, or of any acts of congress. If 
judgment in the affirmative, to be entered in 
favour of plaintiff for $ ; if in the neg- 
ative, to be entered generally for defendants. 

Dallas contended that the 5th section or 
the act of the 3d March, 1797 (3 Laws [Fol- 
well's Ed.], 423 [1 Stat. 515]), gives a priority 
to the United States in cases of insolvencies, 
in all cases whatsoever of debts due to the 
United States; and that the 62d section of* 
the bankrupt law clearly protects and secures 
this right of priority, so as not to be affected 
or impaired by that law. That the United' 
States not being within the operation of the 
bankrupt law, the attachment gave a priority 
to the claim of the United States. He prin- 
cipally relied upon the case of U. S. v. King* 
[Case No. 15,536], decided in the late circuit 
court for this state. 

Ingersoll and Tilghman opposed this con- 
struction, upon the ground that the act of 3d 
March, 1797, gave no preference to the United 
States, except against public agents; and 
therefore they are not in other cases to have 
a priority. 

After a very long argument by these gen- 
tlemen, WASHINGTON, Circuit Justice, 
stopped Lewis, who was about to argue also 
for the defendants, and desired Dallas to con- 
elude. 

WASHINGTON, Circuit Justice (charging- 
jury, after stating the case). The single- 
question is, has the United States a right to- 
be paid the whole of the debt due from the 
bankrupt out of his estate, in preference to 
the other creditors? This will turn entirely 
upon the construction of the act of the 3d* 
March, 1797, and the bankrupt law; for I at 
once lay the attachment out of the case; be- 
cause, unless the priority of the United States- 
be established by those laws, the attachment 
being laid after the assignment, conld give 
no lien and no right of preference to the- 
United States; for at that time the property- 
belonged not to Blight, but to the assignees.. 
This right of preference, upon prerogative 
principles, has been wisely disclaimed by the 
district attorney, who founds it upon a leg- 
islative grant solely. The 62d section of the 
bankrupt law [of 1800; 2 Stat. 36], declares, 
that "nothing contained in this law shall in 
any manner affect the right of preference to- 
prior satisfaction of debts due to the United 
States, as secured or provided by any law 
heretofore passed, nor shall be construed to 
lessen or impair any right to or security in 
money due to the United States, or to any or 
them." Mr. Ingersoll seemed to suppose, 
that as the king is not within the operation 
of the bankrupt laws in England, this section 
was only intended to express, in regard to 
the United States, the same legal principle. 
Mr. Tilghman appeared to think that the- 
United States had an election to come in un- 
der the commission and receive a dividend,. 
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or to refuse to do so, in which latter case the 
bankrupt's certificate would he no bar of 
her claim. 

It is unnecessary to give any opinion, 
whether the United States may elect to come 
in under the commission or not, because this 
is not a question wherein they have put in 
any claim, or in which the bankrupt is en- 
deavouring to protect himself by his certif- 
icate. The United States contend for a right 
to be paid the whole of their demand, and 
found this right on the section recited, and 
on the oth section of the act of the 3d March, 
1797 [1 Stat. 515]. The 6^d section of the 
bankrupt law does not give a preference to 
the United States, but merely saves the right 
of the United States in cases where such a 
preference had by law been previously grant- 
ed. This then brings me to the act of the 
3d March, 1797, which, it is contended on 
behalf of the United States, gives them a pref- 
erence in all cases of debts due to them, no 
matter bv whom or on what account. The 
title of this *Iaw is "An act to provide more 
effectually for the settlement of accounts be- 
tween the United States and receivers of pub- 
lic money." The objects of the 1st section 
are revenue officers and persons accountable 
for public money, and directs who shall in- 
stitute suits against such of them as are de- 
linquents, and declaring what interest shall 
be recovered. The 2d section defines the 
kind of evidence to be received in sucn suits, 
for establishing the demand. The 3d section 
directs the trial of the cause to take place ax 
the return time. The 4th section provides 
for the defendant, and points out the mode in 
which he is to establish his credits, if he 
claims any. The 5th gives to the United 
States a preference in case of insolvency; 
and the 6th is upon the subject of execution 
after judgment obtained. The 5th section* de- 
clares, that "where any revenue officer or 
other person thereafter becoming indebted to 
the United States by bond or otherwise, shall 
become insolvent," the debt due to the United 
States shall be first satisfied. The words "or 
other person," are certainly broad enough 
to comprehend every possible case of debts 
.due to the United States, and the court is 
now called upon to give to this section its 
proper construction. On one side it is said, 
that the words must have a literal interpre- 
tation, so as to extend to all persons indebted 
to the United States; and on the other, a 
limited interpretation is contended for, so as 
to confine the meaning of those words to per- 
sons accountable for public money. 

Where a law is plain and unambiguous, 
using either general or limited expressions, 
the legislature should be intended to mea.n 
what they have plainly expressed, and no 
room is left for construction. But, if from a 
view of the whole law taken together, or 
from other laws in pari materia, the evident 
intention is different from the import of the 
literal expressions used in some part of the 
Jaw, that intention ought to prevail, for that 



in truth is the will of the law-makers. So, 
if the literal expressions would lead to ab- 
surd or unjust consequences, such a con- 
struction should be given as to avoid such 
consequences, if, from the whole purview of 
the law, it can fairly be made. These rules 
are founded in law, and in plain honest good 
sense; and I think will give us light enough 
to pursue the present inquiry with success. 
Now what would be the consequence of a 
literal construction in this case? Not only 
a preference and inequality in favour of the 
United States, but such as no prudent citi- 
zen could guard himself against. As to pub- 
lic officers and agents, they are or may be 
known, and any person dealing with them 
does it at the peril of having his debt post- 
poned to that of the United States— he acts 
with his eyes open. But if this preference 
be extended to all persons dealing with the 
government, there is no mode by which other 
citizens can be put on their guard against 
them, and consequently all confidence be- 
tween man and man will be destroyed. If 
however the law is so, it must be submitted 
to. But we must see if such consequences 
may not be avoided, by a fair and reasonable 
construction. 

The object of the law, as declared by the 
title of it, is to provide for the effectual set- 
tlement of debts due from accountable agents 
to the United States. To effect this, suits 
are directed, the species of evidence to sup- 
port the claim pointed out, a speedy trial 
provided, and a preference given to the 
United States in case of a deficiency of es- 
tate to satisfy the judgments. Here then 
is one entire connected system; the different 
provisions constituting the links of the same 
chain— the members of the same body. The 
title, though it cannot control the positive 
expressions of the law. may assist other 
parts of the law in limiting the extent of 
their meaning. It is admitted that the three 
first sections of the law apply to those only 
who are declared by the title to be the ob- 
jects of the law: the 4th section is the first 
which uses general expressions, without a 
reference to those who had before been 
spoken of; but when we come to the 5th 
section, the reference is again taken up, with 
the addition of the words "or any other 
person;" and we are to say, to what extent 
these general expressions are to go. In the 
first place, what necessity was there for 
departing from the mode of expression used 
in the 4th section, which for the first time 
is general, without particular reference to 
any of the persons before described? Would 
it not have been as well in the 5th as in the 
4th section, to say, that "where any indi- 
vidual hereafter becoming indebted to the 
United States, shall become insolvent," &c? 
What reason can be given for the specifica- 
tion of one of the persons mentioned express- 
ly in the first section, and intended by words 
of reference in the 2d and 3d, unless to show, 
that if the primary object of the law had 
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been interrupted by the 4th section, it was 
intended to be resumed in the 5th? Second- 
ly: What necessity was there for the specifi- 
cation of revenue officers, if all persons 
whatsoever are comprehended, who are debt- 
ors of the United States? for those words 
would certainly have comprehended revenue 
officers. Unless they are construed to limit 
and restrain the generality, of the other 
words, they are without any use whatever. 
If the preceding sections of the law had ap- 
plied only to revenue officers, then, from ne- 
cessity, we must have construed the words 
"any other person," as broad as their nat- 
ural import would warrant; because we 
could derive no rule whatever, from the law 
itself, to limit the generality of the expres- 
sion. But the law professing by its title to 
relate to all accountable agents, and the first 
section specifying amongst those accounta- 
ble agents revenue officers, we have a rule 
by which to limit the generality of the ex- 
pressions in the oth section, viz. "or any oth- 
er person accountable for public money," 
or, "or other person indebted as aforesaid." 
This construction renders the law uniform, 
and consistent with what it professes. And 
thirdly: The special wording of the 62d sec- 
tion of the bankrupt law, furnishes another 
strong argument in favour of this limitation 
of the 5th section of the law, more imme- 
diately under consideration. If the United 
States were entitled to a preference in every 
possible case of debts due to them, what neces- 
sityfor speaking of "the right of preference to 
prior satisfaction of debts due to the United 
States, as secured and provided by any law 
heretofore passed"? % This mode of expres- 
sion was calculated to induce an opinion, 
that the legislature supposed there were 
some cases where the priority had not been 
provided for by law; for if otherwise, it 
would have been enough to declare, tjiat the 
bankrupt law should not extend to or affect 
any debts due to the United States. Upon 
the whole, I am of opinion that the law is 
with the defendants. 

The jury found a verdict for the defendants. 

Upon an appeal, this judgment was reversed. 
U. S. v. Fisher, 2 Cranch [6 U. S.] 358, 396. 

NOTE. In this case, the supreme court de- 
cided: (1) The acts of congress, securing to 
the United States a priority of payment out of 
the effects of their debtor, in all cases of insol- 
vency or bankruptcy are constitutional. (2) The 
government is to pay the debts of the Union, 
and is authorized to use the means which ap- 
pear to itself most eligible to effect that object. 
It has consequently a right to make remittan- 
ces by bills or otherwise, and to take those pre- 
cautions which render the transaction safe. (3) 
It is no objection to the claim of priority on 
the part of the United States, that it interferes 
with the right of the state sovereignties respect- 
ing the dignity of debts, and will defeat the 
measures they have a right to adopt to secure 
themselves against delinquencies, on the part 
of their own revenue officers. This result, so 
far as it may happen, is the necessary conse- 
quence of the supremacy of the laws of the 
United States, on all subjects to which the leg- 
islative power of congress extends. If the end | 
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be legitimate, and within the scope of the con- 
stitution, all the means which are appropriate, 
which are plainly adapted to that end, and 
which are not prohibited, may constitutionally 
be employed to carry it into effect. Whart. Dig. 
81, 82? 



Case Wo. 15,104. 

UNITED STATES v. FISK et al. 

[2 Int. Rev. Rec. 10; 13 Pittsb. Leg. J. 110.] 

Circuit Court, S. D. New York. 1865.1 

Internal, Revenue— Bankers and Brokers— Tax. 
on Sales. 

[The provision in Act March 3, 1865, extending 
the definition of "brokers" given in Act June 
30, 1864, § 79, subd. 9, which requires a license 
fee to be paid by brokers, so as to make it ap- 
ply to persons negotiating sales of stocks or se- 
curities, whether "for themselves or others," 
does not apply to section 99 of the act of 1864, 
imposing certain duties upon sales by brokers.] 

BY THE COURT. This is an action to re- 
cover an amount of duties upon the sales of 
government stocks by the defendants [Har- 
vey Fisk and Alfred S., Hatch], under the act 
of congress of June 30, 1864 [13 Stat. 223], 
amended by the act of 3d March, 1865 [13 
Stat. 469]. The defendants are bankers in 
the city of New York, licensed under sec- 
tion 79 of the former act. In the course of 
their business they buy and sell government 
securities on their own account, and for 
themselves, and not for others, or on com- 
mission. It is admitted that in the month 
of April last they sold, as such bankers, 
government stocks held and owned by them 
in their own right, the duties upon which, 
if they are subject to the payment, amount- 
ed to the sum of $1,000, under the seventy- 
ninth section of the act of 1864. The ques- 
tion involved in the case is, whether or not 
the defendants are liable to this tax? 

The first subdivision of section 79 of the 
act of 1864 required bankers, employing 
a capital not exceeding $50,000, to pay a 
license fee of $100, and, for every additional 
$1,000, $2. It also defines the term "bank- 
ers" within the meaning of the act, as fol- 
lows: "Every person, firm, &c, having a 
place of business — (1) where credits are 
opened by a deposit or collection of money, 
&c, subject to be paid or remitted upon 
draft, &c; (2) where money is advanced, or 
loaned on stocks, &c; or (3) where stocks, 
&c, are received for discount or sale." By 
subdivision 9, brokers are required to pay a 
license fee of $50. A broker is defined as 
follows: "Every person, firm, &c, except 
such as hold a license as a banker, whose 
business it is as a broker to negotiate pur- 
chases or sales of stocks, exchange, &c, or 
other securities." By subdivision 13, prod- 
uce brokers pay a license fee of $10, and 
by subdivision 14. commercial brokers pay a 
fee of $20. Wholesale dealers in merchan- 
dise, &c, pay a license fee of $50 (subd. 2), 
and retail dealers a fee of $10 (subd. 3). The 

x [Aftirmed in 3 Wall. (70 U. S.) 445.] 
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ninety-ninth section of the act of 1864 en- 
acts that brokers, and hankers doing busi- 
ness as brokers, shall pay the following 
rates of duty: "Upon all sales of merchan- 
dise, produce, or other goods, one-eighth of 
one per centum; upon all sales and con- 
tracts for sales of stocks and lands, one- 
twentieth of one per centum on the par 
value thereof," &c , provided that any per- 
son, firm, &c, not being licensed as a broker, 
or banker, or wholesale or retail dealer, who 
shall sell, &c, any merchandise, produce, 
&c, "stocks, bonds, or other securities, not 
bona tide at the time their own property, 
and actually on hand, shall be liable to pay, 
&c, fifty per centum in addition to the fore- 
going duties." The law thus stood under 
the act of June 30, 1864, and, it is admitted, 
on behalf of the government, that, under 
the provisions of this act, neither the broker, 
or banker doing business as a broker, was 
subject to the duty of one-twentieth of one 
per centum, when doing business on their 
own account, or for themselves; but only 
upon sales made for others, or on commis- 
sion; in other words, when acting in the 
character and capacity of brokers. This sec- 
tion 99, in terms, limits the tax to sales 
made by brokers, and bankers doing busi- 
ness as bi*okers. The word is familiar, and 
well understood, as used in statutes or in its 
legal acceptation. A broker is an agent em- 
ployed to make bargains and contracts be- 
tween other persons in matters of trade or 
business, usually for compensation, called 
brokerage. The difficulty in this case arose 
out of the amendments made by the act of 
3d March, 1863. The first amendment bear- 
ing on the question is of the ninth subdivi- 
sion of section 79, by adding to the words 
"other securities," "for themselves or oth- 
ers." This enlarges the definition of a bro- 
ker, and makes the term embrace a person or 
firm negotiating purchases or sales of stocks 
&c, for themselves as well as for others. 
Since this amendment, it is insisted that the 
enlarged meaning shall be applied to the 
term as used in section 99; and hence the 
broker is liable, upon sales of stocks made 
in his own right and for himself, to the duty 
of one-tenth of one per centum. 

There are several difficulties in the way 
of this construction. In the first place, this 
section was amended at the same time and 
by the same act, without at all effecting or 
even alluding to any change or intended 
change, in the meaning of the word "bro- 
kers" as originally used in it. In the second 
place, the words "brokers, and bankers do- 
ing business as brokers," in section 99, em- 
brace produce and commercial brokers, who 
are subject to a tax of one-eighth of one 
per centum upon their sales. Now, it can- 
not be pretended that as to this class of 
brokers, they are subject to this enlarged 
meaning, that is, that they are liable for the 
duty or tax on sales made in their own 
right and for themselves. A special license 



is provided in case of such sales, as is seen 
in subdivisions 13 and 14 of the seventy- 
ninth section of the act of 1864, and which 
have not been altered or amended. The 
words, therefore, in section 99, as it respects 
this class, must be taken in their ordinary 
and legal acceptation, and not otherwise; 
and, in order *to give the argument any 
force in favor of the transfer of the en- 
larged meaning of the terms to this section, 
we shall be obliged to hold that the same 
word possesses different and opposite mean- 
ings when used in the same section and in 
the same connection. And finally, in the 
third place, the proviso to section 99 forbids 
the construction claimed. That prohibits 
persons or firms from selling, among other 
articles, stocks or bonds, without a license 
as a broker or banker, unless, at the time, 
their own property bona fide, and actually 
on hand; clearly indicating, we think, that 
the sales contemplated in the enacting 
clause are limited to those made as brokers 
for others, and not in their own right and 
for themselves. 

As we have seen, the amendment wrests 
from the word "broker" its true meaning, 
as known in law or commerce; and if this 
new meaning is to be extended beyond the 
immediate connection in which the word is 
found, especially in a statute regulating and 
establishing a system of taxation and rev- 
enue, it will lead to consequences never in- 
tended by the lawmakers, and involve con- 
tradictions and absurdities that it would be 
unjust to impute to them. The word, when- 
ever used in the act of 1864, was used in its 
ordinary acceptation, and the object of the 
change of meaning in the ninth subdivision 
of section 79 by the amendment, is not ap- 
parent. It may have had reference to the 
license fee, or, in addition to this, it may 
have been made with a view to guard 
against an evasion by persons doing busi- 
ness as brokers. It is understood that in the 
negotiation of sales of stocks, in the several 
boards of brokers, the contract of sales is 
made in the name of the broker, and appar- 
ently on his own account, and for his own 
benefit, although, as between him and his 
customer, it is made for the benefit of the 
latter. The amendment prevents any ad- 
vantage to be gained by setting up the ap- 
parent contract as the real one intended. 
The proviso to the ninety-ninth section 
would seem to have had in view the possi- 
bility of this practice on the part of the 
broker, and hence limits the sales exempt 
from tax by persons on their own account, 
and for their own benefit, to sales of their 
own property bona fide at the time, and 
which was then on hand. 

We are quite aware of the difficulties and 
perplexities attending the construction of 
acts of the legislature as obscure and con- 
tradictory as the present one; but, after the 
best consideration, and for the reasons 
above stated, we have come to the conclu- 
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sion that neither brokers, nor bankers doing 
business as a broker, are liable, under the 
ninety-ninth section of the act of 1864, to 
the duty claimed upon sales made in their 
own right, and for themselves, and not for 
others or on commission. 
, According to stipulation of the attorneys 
and counsel, judgment must be rendered for 
the defendants. 

[The case was taken on a writ of error to the 
supreme com*, where the judgment of this court 
was affirmed. 3 Wall. (70 TJ. S.) 445.] 

XOTJE. U. S. v. Robert L. Cutting et al. 
July 5, 1865. Nelson, Circuit Justice. For the 
reasons given in the case of IT. S. v. Fisk and 
Hatch judgment must he entered for the defend- 
ants. 



Case No. 15,105, 

UNITED STATES v. FISLER. 

[4 Biss. 59.] i 

District Court, D. Indiana. Nov. Term, 1865. 

Counterfeiting — Possession of Forged Treas- 
urt Notes— Indictment— Copies. 

1. An indictment for possessing forged treas- 
ury notes and postal currency with intent to 
pass them, must profess to give, and must actual- 
ly give, exact copies of them, or allege a rea- 
sonable excuse for not doing so. Qusere, wheth- 
er in such a case it is sufficient to paste the 
forged instruments themselves on the indictment 
as a part of it? 

2. To charge in the indictment in such a case, 
that the prisoner had in possession "divers" such 
forged instruments, it too indefinite. The num- 
ber ought to be stated. 

McDONALD, District Judge. This is an 
indictment for the felonious possession of 
forged United States treasury notes and 
forged United States postal currency, with 
intent to pass them. The prisoner [James 
FislerJ was tried by a jury at the present 
term, and a verdict of guilty was returned 
against him. He now moves in arrest of 
judgment, on the ground that the indictment 
is materially defective. There are two counts 
in the indictment. The first count charges 
the felonious possession of forged postal cur- 
rency; the second avers the felonious pos- 
session of forged treasury notes. In other re- 
spects, the counts are alike. 

In the first count it is charged that, on the 
15th of November, 1864, in this district, the 
prisoner "unlawfully and feloniously did have 
and keep in his possession, and conceal, with 
intent to pass, utter, and publish 'as~ true, 
divers false, forged, and counterfeit fractional 
notes commonly called postal currency, in imi- 
tation of the postal currency, which, before 
the day and year aforesaid, had, by the secre- 
tary of the treasury of the United States, 
been furnished to the assistant treasurers and 
other depositories of the United States by him 
selected, called and known as fifty-cent 
stamps of the postal currency of the United 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



States— which said false, forged, and counter- 
feited fractional notes, commonly called postal 
currency, each of them are in substance de- 
, scribed as follows." Here is pasted on the 
indictment one of the supposed forged frac- 
tional notes. 

The second count, in the same language as 
the first, charges the felonious possession of 
"divers false, forged, and counterfeit treasury 
notes, and each of them are in substance de- 
scribed as follows, that is to say:" Here is 
pasted on the indictment one of the supposed 
forged treasury notes. 

It is objected that both these counts are bad, 
because they profess to give the substance of 
the notes only. And it is insisted that, in 
charging* forgery, the indictment must not 
only set out but must profess on its face to 
set out, an exact copy of the thing forged, or 
must state some valid reason for not doing so. 

This objection is fatal to the indictment. 
There is nothing better settled than that the 
rule in such cases requires exact copies of 
forged instruments to be given, and to pur- 
port on the face of the indictment to be 
given. The indictment in such cases gen- 
erally employs such language as this: "to the 
tenor and effect following;" or, "in the words 
and figures following;" and it will never do to 
say "in substance as follows." State v. At- 
kins, 5 Blackf. 458; Wharf. Cr. Law, §§ 306, 
30S, 1468. 

r It is also urged as a ground for arresting the 
judgment, that both the counts are defective 
for not stating the number of the forged notes 
mentioned. Indictments ought to be charac- 
terized by a reasonable certainty of allegation. 
They should at least be as certain as a decla- 
ration at common law should be. It is a rule 
in civil pleading at common law, that when 
the action concerns different things, they 
must be described by quality, quantity, and 
number. Steph. PI. 296. Unquestionably a 
declaration in trespass for taking or destroy- 
ing divers chattels— for example, divers horses 
or cows— would be bad as not stating the 
number of them. Surely- the reason is equally 
strong for requiring that the number of these 
forged instruments be stated. Yet the indict- 
ment does not attempt to give the number. 
It only says "divers false, -forged, and counter- 
feit fractional notes"— "divers false, forged, 
and counterfeit treasury notes." It is not 
pretended that in either civil or criminal 
pleading, the evidence must strictly conform 
to the allegation of number. In most cases, 
w r e may aver one number and prove another 
without a fatal variance. But some number 
must, in such cases, be stated. To say the 
least, it is doubtful whether to paste the origi- 
nal forged instrument on the indictment as a 
substitute for a copy, as was done in this case, 
does not render the indictment defective. It 
is a slovenly, unlawyerlike practice, not to be 
encouraged by courts. It is held good in Eng- 
land only by virtue of the act of 7 Geo. IV., 
not in force here. Rex v. Harris, 7 Car. & P. 
429. But at any rate, the attaching of the 



U. S. v. FITZGERALD (Case No. 15,107) 

forged instrument does not aid the statement 
that it is "in substance as follows." 

The judgment must be arrested The pris- 
oner must be held in custody or on bail to an- 
swer to a better indictment. 

As to the particularity required in an indict- 
ment, consult U. S. v. One Distillery [Case No. 
15,929], and cases there cited. 



Case 35To. 15,106. 

UNITED STATES v. PITTON. 

[4 Cranch, G. C. 658.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

"Witness — Assault and Battert opon Wife. 

Upon an indictment against the husband for 
assault and battery of his wife, she may be ex- 
amined as a witness against him. 

[Followed in U. S. v. Smallwood, Case No. 
16,316.] 

This was an indictment [against Thomas 
Fitton] for an alleged cruel assault and bat- 
tery of the defendant's wife. 

Mr. Key, for the United States, offered the 
wife as a witness against her husband. 

Mr. Mason, for defendant, objected; but 

THE COURT (nem. con.) permitted her to 
be sworn and examined. See McNal. Ev. c. 
16, pp. 160-176; 3 Chit Cr. Law, 819; 1 
Starkie, Ev. 84, So, 705, 706; Davis v. Din- 
woody, 4 Term R. 678; 2 Buss. 604, and the 
cases there cited. The wife's testimony was 
slightly corroborated, but strongly discredited 
by evidence of her habits and conduct 

Verdict for the defendant 



Case No. 15,107. 

UNITED STATES v. FITZGERALD. 

[4 Cranch, C. C. 203.] i 

Circuit Court, District of Columbia. May 
Term, 1832. 

Purser in Navi— Duties— Disbuhsements — Ex- 
tra Compensation. 

1. The duties of a purser in the navy, sta- 
tioned at a navy-yard, are not defined by law, 
and are to he ascertained by the jury. 

2. It is competent for the court to admit evi- 
dence of equitable claims by the defendant 
against the United States, which have been 
rejected by the accounting officers of the treas- 
ury. 

3. A purser who disburses money for the Unit- 
ed States, which it is not his duty, as purser, 
to disburse, is, in equity, entitled to a reason- 
able compensation therefor. 

4. The pursers are bound by the regulations 
made by the commissioners of the navy in 1817, 
with the consent of the secretary of the navy, 
and approved by the president of the United 
States, and are thereby bound to make the dis- 
bursements required, without other compensation 
than their regular pay as purser, unless when the 
disbursements were made, there was an agree- 
ment or understanding between them and the 
secretary of the navy, or other officer competent 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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to make such an agreement, that they should re- 
ceive compensation therefor, other than their 
regular and fixed pay as purser. 

This was a suit, docketed by consent, to re- 
cover from the defendant [Edward Fitzgerald] 
a balance of $5,035.68, stated by the account- 
ing officers of the treasury department to be 
due from him, as a purser in the navy, to the 
United States. 

That balance accrued by the rejection of the 
following items of debit claimed £y him, viz.: 

Clerk hire for the year 1828 $ 600 00 

for 1st quarter 1829 150 00 

Travelling expenses to Washington in 

1828 : 68 70 

Travelling expenses to Washington in 

1829 68 70 

Commission for paying mechanics in 

dry dock in 182&, at one per cent. . 447 41 
Commission for paying mechanics in 

dry dock 1st quarter in 1829 174 16 

Commission for paying mechanics in 

dry dock to 30th September, 1830. . 1,279 51 
Clerk hire from May, 1826, to 30th 

September, 1830 1,325 00 

Commission for paying mechanics in 

navy-yard : . 900 00 

Overcharge for travelling expenses in 

1831 f 22 20 

§5,035 68 

Mr. Swann, Dist Arty., for the United 
States, after the evidence was closed, prayed 
the court to instruct the jury that there was 
no law which authorized the defendant to 
make these charges against the United States. 

Mr. R. S. Coxe, contra. These are equitable 
claims against the United States, which he 
has a right to set off, according to the case of 
U. S. v. Wilkins, 6 Wheat. [19 U. S.] 143. The 
duty of paying laborers, &c, was assigned to 
him in 1817, and until 1829 he was allowed by 
the department a commission of one per cent. 

Mr. Coxe then prayed the court to instruct 
the jury, in substance, that if they should be 
satisfied by the evidence that the disburse- 
ment of this money was not a part of his duty 
as purser, and he was requested by the United 
States to disburse it, he is entitled to so 
much money for that service as he deserved 
to have therefor. 

THE COURT (THRUSTON, Circuit Judge, 
contra) refused Mr. Swann's prayer, because 
it was not predicated upon any fact to be 
found by the jury; and because the courf 
could not, as a matter of law, say what the 
duties of a purser were, or whether this dis- 
bursement was part of the defendant's duty 
as purser* independent of all facts to be found 
by a jury; as there is no statute defining the 
duties of a purser stationed at a navy yard. 

THE COURT (THRUSTON, Circuit Judge, 
contra) gave the instruction prayed by Mr. 
Coxe. 

Mr. Swann, having given in evidence the 
rules and regulations made by the commis- 
sioners of the navy, with the consent of the 
secretary of the navy, and approved by the 
president of the United States in 1817, prayed 
the court to instruct the jury that they were 
binding upon the defendant as a purser, and 
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that he was thereby hound to make the dis- 
bursement without any commission or other 
compensation than his regular pay as purser; 
which the court (THRUSTON, Circuit Judge, 
contra) refused, unless accompanied by the 
following qualification, namely, "unless the 
jury should be satisfied by the evidence, 
that when the disbursements were made, 
there was an agreement or understanding be- 
tween the defendant and the secretary of the 
navy, or other officer competent to make such 
agreement, that he should receive a commis- 
sion or other compensation for such disburse- 
ments beyond his fixed and regular pay as 
purser." 

With that qualification, the court gave the 
last instruction prayed by Mr. Swann. 

Verdict for the defendant. Mr. Swann took 
a hill of exceptions, which is not now with the 
papers of the case. 

No writ of error has been issued. 



Case No. 15,108. 

UNITED STATES v. FIVE BARRELS OF 
WHISKEY. 

[11 Int Rev. Rec. 11.] 

District Court, S. D. New York. 1869. 

Internal Revenue— Forfeiture— Condemnation 
by Default. 

BLATCHFORD, District Judge. Returns 
of process having been made, and no claim- 
ants appearing for any of the following de- 
scribed property, it was condemned by de- 
fault: Five barrels of whiskey, found at 
No. 54S West Seventeenth street; one still, 
etc., found in a saloon at No. 145 Bowery; 
47 half boxes manufactured tobacco, found 
at No. SO Front street; 25 boxes of snufi: in 
bottles, found at No. 104 Pearl street; 2,000 
cigars, found in Liberty street; 15 boxes 
cigars, found at No. 148 Water street; and 
12 boxes cigars, found at No. 75 Fulton 
street 



Case "No. 15,109. 

UNITED STATES v. FIVE CASES OF 
CIGARS. 

[41 Hunt, Mer. Mag. 74.] 

District Court. S. D. New York. 1859. 

Customs Dgties— Cigars— Undervaluation. 

Before BETTS, District Judge. 

This was a suit to forfeit the cigars for be- 
ing undervalued in the invoice, with intent to 
defraud the United States of the legal duty 
on them. The cigars were imported from 
Havana in October, 1857, in the ship Crosby, 
and were consigned to Mervin & Yeaton, of 
Philadelphia, by Cornell & Co., of Havana, 
who now claimed them. The cases contained, 
amongst others, 3,100 Regalias, Lord Welling- 
ton, and were invoiced at $19, and appraised 
at $26, and reappraised at $26; 11,000 Loudres 
Comercianti, invoiced at $18, and appraised 
at $23, and reappraised at $25; 17,000 2da, 



invoiced at $15, and appraised at $20, and re- 
appraised at $22; 2,000 3a 6,000, and 6,000 
invoiced at $12, and appraised at $1S, and re- 
appraised at $18; 4,000 Garatizada flor, in- 
voiced at $13, and appraised at $20, and re- 
appraised at $20; 1,500 2a, invoiced at $11, 
appraised at $17, and reappraised at $17; la,- 
10,100 of another brand, invoiced at $12, ap- 
praised at $18, and. reappraised at $18; 7,900 
2a, invoiced at $11, appraised at $15, and reap- 
praised at $16; 21,000 Vegueritas, invoiced 
at $15, and appraised at $18, and reappraised 
at $20; 1,000 2a, appraised at $18, and reap- 
praised at $20. The whole importation was 
invoiced at $1,308, and appraised at $1,846.40, 
and reappraised at $1,S77.30. Several mer- 
chants and importers of cigars were examined 
for the prosecution, and testified that such 
cigars could not have been purchased at Ha- 
vana, at the time they were imported, at any- 
thing like the prices at which they were in- 
voiced. 

For the claimants, several witnesses were 
examined, who testified that these cigars 
were invoiced at their fair market value, at 
the time, in Havana. Evidence was also ad- 
duced to show that similar cigars, invoiced 
at a similar price, had passed the custom- 
house in New York and Philadelphia. To 
account for the low price at which these ci- 
gars were purchased, it was alleged that the 
panic, which had then reached Havana, low- 
ered the price of cigars, in many instances, 
$5 per thousand. 

Verdict for the United States. 



Case No. 15,110. 

UNITED STATES v. FIVE CASES OF 
CLOTH. 

[2 N. Y. Leg. Obs. 84.] 
District Court, S. D. New York. Oct. 5, 1842. 
New Trial— Verdict against Evidence. 
Where a verdict was rendered turning upon 
the credibility of the witnesses, and it appeared 
that at the trial all the evidence was fully and 
fairly before the jury, and that they had been 
charged that the consideration of the credibility 
of the testimony belonged exclusively to them, 
the court refused to grant a new trial. It is 
only in cases imputing gross inattention, preju- 
dice, or misconduct on the nart of a jury that 
the court will interfere to disturb their verdict. 

This was a motion for a new trial on a case 
made by the defendant [William Broadbent], 
and was submitted on written points. The 
circumstances of the case, and the point upon 
which his honor's opinion was sought, sufii- 
ciently appear in the adjudication. 

O. Hoffman, for the United States. 
S. Cambreleng, for defendant. 

BETTS, District Judge. The defendant ap- 
plies upon a case made to set aside the ver- 
dict rendered in this cause, and for a new 
trial, because the verdict is against evidence. 

I am satisfied, from a reperusal of the 
proofs, that if the testimony is entitled to full 
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credit, the verdict is clearly against the weight 
of evidence, and ought for that cause to he 
set aside. Kohne v. Insurance Co. of North 
America [Case No. 7,921]; Judiciary Act, 
Sept. 24, 1789, § 17 [1 Stat 73]. 

It appeal's to me, also, that there is no proof 
in the case which could shake my faith in the 
witnesses for the claimant; and, had it been 
submitted to my judgment as matter of fact, 
I should have found for him. 

With this distinct statement of the position 
of the case, the point arises for decision 
whether the court is called upon or can prop- 
erly interfere to disturb the finding of the 
jury. The gist of the information was that 
the goods were undervalued upon the invoices, 
with intent to evade or defraud the revenue. 
In reply to the testimony on the part of the 
United States, the claimant offered evidence 
to prove that he purchased the goods in Eng- 
land, and that they were charged on the in- 
voices at the actual cost prices, and also that 
they were invoiced at their true market value 
abroad. The vendors of the goods were ex- 
amined on commission, and testified that they 
sold the goods to the claimant at the prices 
stated in the invoices, and that he was the 
bona fide purchaser and owner of them. Each 
of these witnesses also swore the goods were 
charged at their true market value, and that 
like goods at the time could have been pur- 
chased at the same places at these prices. 

Testimony was presented to the jury, on the 
other hand, to show that the goods were very 
greatly below the foreign market value, and 
a witness called by the claimant, although he 
rated the goods much lower than the public 
appraiser, yet, examining them two years 
after they were exported, appraised the mar- 
ket value at the time of their purchase at 19 
per cent, above the invoices. 

The points submitted to the jury were, 
whether the testimony established the cost 
prices of the goods, and they were charged by 
the court that if the goods were actually pur- 
chased by the claimant at the invoice prices, 
then they could not be condemned, whether 
that price corresponded with the market value 
or not. So, also, the charge was explicit that, 
if the goods were invoiced at their fair market 
value, the claimant would be entitled to a 
verdict, unless the government proved they 
had been purchased at higher prices; and the 
jury were instructed that the testimony on 
the part of the claimant, taken on the spot 
where the transactions occurred, being direct 
and explicit on both points in his favor, en- 
titled him to a verdict if the witnesses were 
believed. The decision of the jury turned 
then upon the credibility of the witnesses 
swearing directly for the claimant, and that 
point was given to the consideration of the 
jury as belonging exclusively to them, with 
the instruction that the depositions were to be 
read and received with like effect as if the 
witnesses had made the same statement in 
open court. 

No exception is taken to the charge of *he 



court, and the single question is, whether 
the court, upon its own judgment of the bear- 
ing and credibility of the testimony, will set 
aside the decision of the jury upon that very 
point. 

The courts have proceeded with great cau- 
tion in granting new trials upon allegations 
that the verdicts are without or contrary to 
evidence,. or against its weight. It will not 
be done because the case is a hard one (3 
Burrows, 1306); nor that the verdict is con- 
trary to the inclination of the court (2 Bin. 
495; 4 Maule & S. 192); or opinion of the 
judge who tried the cause (3 Johns. 271; 3 
Taunt. 232; 5 Mass. 353; Ex parte Hurst 
[Case No. 6,924]; Blagg v. Phoenix Ins. Co. 
[Id. 1,478]; 3 Bin. 317); nor that it is^against 
the weight of evidence, unless manifestly and 
palpably so (4 Cow. 426). 

The adherence to the finding of the jury iu 
actions of a penal character, or where the 
question depends on the credit of witnesses, 
is still more strict, and the verdict will not 
be disturbed except in some very extraordi- 
nary case, importing gross inattention, preju- 
dice, or misconduct on the part of the jury. 
2 Bin. 495; Gran. New Trials, 394; TJ. S. v. 
Duval [Case No. 15,015]. The witnesses 
whose testimony was attempted to be im- 
pugned had sworn directly to two classes of 
facts, — the sale prices of goods and their mar- 
ket value. Evidence tending to contradict 
these witnesses as to the latter fact was sub- 
mitted to the jury, and, if the jury were satis- 
fied that fact was not correctly given, their 
testimony upon the other point might also be 
reasonably placed in doubt. At all events, it 
was legitimate means of impeachment, and 
courts must defer to the opinions of juries in 
matters of fact appropriately within their 
province to decide. 

There is no palpable and flagrant disregard 
of evidence in this ease, evincing any prepos- 
session or prejudice on the minds of the jury. 
It is at most only allowing, in their estimate 
of the credibility of witnesses, a greater influ- 
ence to contradictory testimony than the court 
might have been inclined to give. The law, 
however, supposes the jm*y the more compe- 
tent tribunal to adjust and dispose of that 
matter, and I am not inclined to introduce a 
new rule of adjudication on this point, and 
assume the right to review the finding of a 
jury on the single question of the credit of 
witnesses, when all the evidence bearing upon 
the inquiry was fully and fairly before them, 
and they were charged to find their verdict 
according to their belief or disbelief of the 
witnesses. 

New trial denied. 
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Case No. 15,112. 

UNITED STATES v. FIVE CASKS OF 
FILES. 

[3 Hunt, Mer. Mag. 439.] 

District Court, S. D. New York. Oct., 1840. 

Violation of Customs Laws— False Invoices- 
Forfeiture of Goods — Intent — Who 

AUE MaNUFACTDHERS. 

[1. The tariff law contemplates two classes 
of importers,— purchasers, and those who procure 
otherwise than by purchase. In their invoices 
the former class are to represent the actual 
cost of the goods, the latter, the actual market 
value.] 

[2. A purchaser whose invoice truly states 
the actual cost is not subject to any forfeiture 
for this cause, although the valuation may be 
raised by the customs officers for the purposes 
of imposing the duty.] 

[3. In the strict sense a "manufacturer" is 
the artisaD by whose skill and labor the raw 
material is formed into an article prepared for 
sale or use; but, in a broader sense, and for the 
purposes of the tariff laws, a manufacturing 
importer is one who controls, directs, or super- 
intends the artisans, or who is the general head 
or proprietor of an establishment in which arti- 
cles are manufactured.] 

[4. In determining w T hether a certain house 
in Sheffield, England, which imported certain 
packages of files *.uto this country, w r ere to be 
regarded as purchasers or as manufacturers, for 
the purpose of invoicing their goods, it appear- 
ed that, according to a practice in Sheffield, they 
did not themselves manufacture the files, or have 
them manufactured in a factory owned and con- 
trolled by themselves, but that they purchased 
and owned the steel bars from which the files 
were made, and placed them in the hands of mak- 
ers of files, charging the steel to them, and cred- 
iting the files, when received back, in cash, and 
paying cash for the balance. Held that, if this 
charging and crediting was a mere form, while 
the steel bars and files remained the property 
of the importers, they were to be regarded as 
manufacturers; but if, when the steel was de- 
livered, it belonged to the file makers, so that 
they might sell it, or the files made from it, to 
whom they pleased, then the importers were to 
be regarded as purchasers.] 

[5. If, under this course of dealing the im- 
porters, under a misapprehension of the law, 
supposed themselves to be purchasers, when in 
fact they were manufacturers, and under this 
supposition invoiced the goods at the cost price, 
as in case of an actual purchase from the file 
makers, and such invoicing tended to evade 
or defraud the revenue, then an intent to defraud 
must be imputed to them, so as to require a for- 
feiture, though they in fact had no such intent.] 

This was an information against mer- 
chandise, to obtain its forfeiture on several 
allegations: (1) That the goods, being pro- 
cured otherwise than by purchase, were not 
invoiced at their actual value at the time 
and place where procured. (2) That the in- 
voices were undervalued. (3) That by the 
invoice the goods were represented as own- 
ed by Joseph Ellison, who was not the own- 
er, and that in each particular the invoice 
was made up with intent, by a false valua- 
tion, extension, or otherwise, to evade or 
defraud the revenue; contrary to section 4 
of the act of May 28, 1830 [4 Stat. 410]. The 
goods were claimed by Joseph Ellison as 
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consignee, who traversed the causes of for- 
feiture. The invoices were produced in evi- 
dence, and were made up with this head- 
ing: "Jos. Ellison bought of Wilson, Hawks- 
hurst & Moss," and dated at Sheffield, in 
February, 1S39. It was admitted that Elli- 
son was only a consignee of the goods for 
sale, for the house of Wilson, Hawkshurst 
& Moss. The latter were extensive dealers 
in cutlery and steel at Sheffield. It appeared 
that the course of the trade in files at Shef- 
field was to sell by a tariff of printed prices, 
established some time ago, and the price at 
tbis time was designated by rates of dis- 
count from the tariff. The customhouse ap- 
praiser, on examination, reported the dis- 
counts in the invoice to be greater than the 
actual current prices at Sheffield; in some 
articles, ten per cent., in others seventeen, 
in others twenty, and, on an average, twelve 
per cent. Upon this the goods had been 
seized. Invoices of Wilson, Hawkshurst & 
Moss to other dealers in New York were 
produced at discounts confirming the ap- 
praiser's judgment. Some of the articles 
were marked with the name of W., H. & 
Moss; some with a mark used by them in 
files sent from their establishment at Shef- 
field. 

On the part of the claimant, evidence was 
given that it was the course of business at 
Shenield, with W., H. & Moss and others, in 
cases of consignment, to head the invoices 
in the manner in this case practised. Evi- 
dence also was given from Shenield, by the 
manufacturers of the files in question, that 
they had sold the same to W., H. & Moss, 
at the prices stated in the invoice, and that 
was also proved by their clerk. These and 
other witnesses also proved that similar 
goods could be purchased at Shenield by 
dealers there for cash, at similar prices. It 
also appeared that W., H. & Moss were not 
themselves manufacturers directly of the 
files; that they were dealers in steel; that 
it was the course of business of persons in 
their line at Shenield to deliver steel to the 
manufacturers of files, which was charged 
at a cash price; that files were returned 
to them, made usually out of the same steel, 
at certain cash prices, and the balance was 
paid in cash; that the dealers to whom the 
files were thus returned were not them- 
selves proprietors of the machinery, tools, 
or establishments where the files were made; 
that the actual manufacturers were often 
persons of small credit, whom the dealers 
would not trust, except with the steel to be 
paid by manufactured files; that the mark 
put on files was sometimes that of the mak- 
er, sometimes that of the purchaser for 
sale or exportation. 

Mr. Lord, for the claimant, insisted that 
the house of Wilson, Hawkshurst & Moss 
were purchasers of the files, and had in- 
voiced them at the purchasing prices; that 
they were not bound, nor, indeed, under the 
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law, and the oath to be taken by the im- 
porter, warranted, in invoicing them at any 
other value; that they were not manufac- 
turers; that, even if they might, in a con- 
structive legal sense, be so deemed, yet this 
was one of those new and nice questions 
in which, if they erred, it was not evidence 
of intended fraud; that all their conduct and 
course was to the contrary. 

Air. Butler, Dist Atty., insisted that W„ H. & 
Aloss were manufacturers, and not purchas- 
ers; that they were therefore bound by law 
to put the current actual value, instead of 
actual cost, in the invoices; that this was 
done understanding^, and not by any mis- 
take of fact, and if the mistake was one of 
law, it was at their peril; that, if this was 
so. then the naming of Ellison in the invoice 
as a purchaser tended to mislead the officers 
of the customs, because, if true, it warrant- 
ed an entry at the actual cost, when the 
duties ought to be levied on actual values. 

BETTS, District Judge, charged the jury 
that the offence here proceeded for was a 
falsehood in the invoice, produced upon en- 
try, with intent to defraud or evade the 
revenue. The falsity was alleged to exist 
in the heading of the invoices, and in the 
prices at which the articles were there val- 
ued; the intent, that of evading the revenue 
by passing the goods at a less rate of duty 
than they were in truth and by law subject 
to. That the invoices, it is true, were not 
controlling on the customhouse officers, but 
they might, nevertheless, raise the value, 
and charge the duties accordingly. But the 
invoice was one circumstance or document 
which the government exacted upon entry, 
for the information of its officers, and re- 
quired it to be true, on penalty of forfeiting 
the goods. The forfeiture is not because the 
government is actually defrauded, but be- 
cause the invoice has been falsely made to 
this effect. 

The law contemplates two classes of im- 
porters,— purchasers, and those who procure 
otherwise than by purchase. The one class 
are to represent the actual cost, the other 
the actual value, in their invoices. If the 
actual cost be truly stated by the purchaser 
importing, then, although the valuation may 
be raised for the purpose of imposing the 
duty, yet the goods could not be for this 
cause forfeited. But, if the importer be not 
a purchaser, his invoice must show the 
actual market value, whatever may have 
been its cost of manufacture. Then, were 
W., H. & Aloss, who are here to be regarded 
as importers, manufacturers or purchasers? 
If they were purchasers, then the evidence 
is clear that the invoice contains the actual 
cost, and there is no difficulty in the case. 
If they were manufacturers of these goods, 
then, if the invoice does not show the actual 
value, the goods are not properly invoiced. 
Whether manufacturers or not, is a mixed 



question for the jury, under the advice of 
the court as to what constitutes a manu- 
facturer. 

"Alanufacturer" is a word not perfectly 
limited in its meaning. The artisan, by 
whose skill and labor the raw material is 
formed into the article prepared for sale or 
use, is, in a strict sense, the manufacturer. 
But he who controls, directs, or superin- 
tends the artisans, and the general head or 
proprietor of the establishment, is a manu- 
facturer also, although he may not conduct 
any of the mechanical processes, nor indeed 
be acquainted with them. So, too, there are 
persons in a mixed position, being dealers iii 
the raw material, selling all the articles 
made from it, and manufacturing some of 
the articles they deal in. In relation to the 
present case, if W., H. & Aloss were orig- 
inally proprietors of the material delivered 
to the file maker, and the latter was to re- 
turn to him the same material in its manu- 
factured shape, according to their orders, 
so that the material did not cease to belong 
to them, then they were manufacturers, al- 
though the mode of conducting the business 
was by charging the steel and crediting the 
files in cash, and paying cash for the bal- 
ance. But if, when the steel was delivered 
to the file makers, it belonged to the latter, 
so that they might, at their pleasure, either 
sell it, or sell the files made from it, to whom 
they pleased, then W., H. & Aloss would be 
rather purchasers than manufacturers of the 
files. 

If the jury should, on the evidence, find 
that they were manufacturers, then the next 
question would be, whether the price in the 
invoice was the actual market value at 
Sheffield at the time;, such as any ordinary 
purchaser would have to pay for the article 
in the market there. On this the evidence 
was conflicting, and was for the jury to con- 
sider. But if it was not the actual value, 
still the claimant contends that, if W., H. & 
Moss supposed that they were purchasers, 
and, under this supposition, inserted the 
actual cost, instead of actual value, they 
were merely mistaken in the law, and not 
guilty of an intent to defraud or evade the 
revenue. The court, however, is of opinion 
that this mistake of the law cannot be look- 
ed to in their exculpation. They are bound 
to know the law, and if, without mistake 
of fact, they make an entry in their invoice 
contrary to the law, it must be regarded as 
intentional; and, if tending to evade or de- 
fraud the revenue, that intent must be 
ascribed to the false invoice. The jury are 
not, in this particular, to inquire as to the 
actual private intent to defraud the revenue, 
but whether the importers were in such a 
relation of manufacturers as bound them 
to enter the goods, not at actual cost, but 
at actual value. 

As to the representation of Joseph Ellison 
being the purchaser, instead of Wilson, 
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Hawkshurst & Moss, if that was false, and 
•with intent to evade or defraud the revenue, 
then that was also a ground of forfeiture. 

The claimant's counsel excepted to so much of 
the charge as related to the intent under mistake 
of law. 

The jury found a verdict for the claimant of 
the goods. 



Case Uo. 15,113. 

UNITED STATES v. FIVE HUNDRED 
AND EIGHT BARRELS OF DIS- 
TILLED SPIRITS. 

[5 Blatchf. 407; i 5 Int. Rev. Rec. 190.] 

Circuit Court, E. D. New York. June 10, 1867. 

Internal Revenue — Illegal Removal of Spirits 

— Permit of Collector — Seizure — New 

Trial— Form op Testimony Taken. 

1. Under an information, on a seizure of dis- 
tilled spirits, under the 45th section of the in- 
ternal revenue act of July 13, I860 (14 Stat. 
163), the burden of proof is on the claimant, 
to show that the spirits have been lawfully re- 
moved from the place where the same were dis- 
tilled, or that they have been lawfully removed 
from the bonded warehouse of the distillery, 
and that the taxes on them have been paid. 

[Followed in U. S. v. Six Barrels of Distilled 
Spirits, Case No. 16,294. Cited in Boyd v. 
U. S., Id. 1,749.] 

2. A permit of a collector, to transport such 
spirits from the bonded warehouse of the dis- 
tillery to a general bonded warehouse, is not 
evidence of a compliance with the prerequisites 
to a removal of the spirits, required by the 
38th and 40th sections of said act. 

[Cited in Boyd ,\ U. S., Case No. 1,749.] 

3. Where the claimant fails to show such com- 
pliance, the court may, on the trial of the case 
before the jury, properly dispose of it as in- 
volving simply questions of law. 

4. The adoption by the government of a sei- 
zure under the internal revenue laws, cures any 
defect, in the competency to seize, of the per- 
son who made the seizure. 

5. In making up a case, on which to move for 
a new trial, oral testimony taken at the trial 
by way of question and answer must be reduced 
to the form of a narrative, or the court will 
refuse to hear the motion. 

[6. Cited in Coffey v. U: S., 116 U. S. 433, 6 
Sup. Ct. 435, to the point that the circuit courts 
have jurisdiction in suits in rem for penalties 
and forfeitures arising under the internal reve- 
nue laws.] 

This was an information against certain 
distilled spirits, seized on the 8th of January, 
1867, for a violation of the internal revenue 
laws. At the trial, the court directed a ver- 
dict for the government [Case No. 15,114], 
and the claimant now moved for a new trial. 

Benjamin F. Tracy, Dist. Atty., for the 
United States. 
Sidney Webster, for claimant. 

Before NELSON, Circuit Justice, and BEN- 
EDICT, District Judge. 

NELSON, Circuit Justice. The charge in 
the information in this case is, "that the said 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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spirits were removed from the place where 
the same were distilled, otherwise than into 
a bonded warehouse, as provided by law; 
and, further, that the said spirits were found 
elsewhere than in a bonded warehouse of the 
distiller of the said spirits, the same not hav- 
ing been removed from such warehouse ac- 
cording to law, and the tax imposed by law 
on the same not having been paid." 

The 45th section of the act of July 13, 1866 
(14 Stat. 163), provides, "that any person who 
shall remove any distilled spirits from the 
place where the same are distilled, otherwise 
than into a bonded warehouse as provided by 
law, shall be liable to a fine of double the 
amount of the tax imposed thereon, or 'to im- 
prisonment for not less than three months. 
All distilled spirits so removed, and all dis- 
tilled spirits found elsewhere than in a bond- 
ed warehouse, not having been removed from 
such warehouse according to law, and the 
tax imposed by law on the same not having 
been paid, shall be "forfeited to the United 
States, or may, immediately upon discovery, 
be seized, and, after assessment of the tax 
thereon, may be sold by the collector for the 
tax and expenses of seizure and sale." In 
another part of the section, it is provided as 
follows: "And the burden of proof shall be 
upon the claimant of said spirits, to show that 
the requirements of law in regard to the same 
have been complied with." The 29th section 
of the act requires, that an inspector shall be 
appointed for every distillery established ac- 
cording to law, who shall inspect, gauge and 
prove all the spirits distilled, and shall take 
charge of the bonded warehouse attached to 
the distillery, which shall be in the joint cus- 
tody of the inspector and owner. The 38th 
section requires the inspection, gauging and 
proving of the liquor, after the same has been 
drawn off into casks, &c, and the marking 
or branding of the casks, or barrels, in a par- 
ticular manner; and no cask or barrel is to 
be taken from the warehouse unless it is 
branded in the manner prescribed. The 40th 
section provides that distilled spirits, inspect- 
ed, gauged, proved and marked or branded, 
may be removed, without payment of the tax, 
from the bonded warehouse owned by the dis- 
tiller, upon the execution of transportation 
bonds or other security, and may be trans- 
ported to any general bonded warehouse used 
for the storage of distilled spirits, established 
under the internal revenue laws, and that, 
immediately after the arrival of such distilled 
spirits at the district of the collector to which 
they have been transferred, they shall be 
again inspected and placed in the bonded 
warehouse. The dist lied spirits may be with- 
drawn from the bonded warehouse after be- 
ing inspected, &c, and after payment of the 
tax, and, when so delivered, must be branded 
"U. S. Bonded Warehouse, Tax Paid;" or 
they may be removed from said warehouse 
without the payment of the tax, for the pur- 
pose of being exported, or for the purpose of 
being rectified, &c.; but the removal for rec- 
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tification, &c, is allowed but once, and all 
spirits thus removed must be returned to the 
same warehouse and again inspected. 

The five hundred and eight barrels, in the 
present ease, were removed, as is claimed on 
the part of the defence, from the bonded 
warehouse of the distiller, in the city of Chi- 
cago, to a general borided warehouse in the 
Third district of New York, G. C. Pratt, col- 
lector—the general bonded warehouse owned 
by John Croghan, in said district The coun- 
sel for the claimant gave in evidence the per- 
mit of the deputy collector of Chicago, for the 
transportation of the whiskey from the bondc*U 
warehouse of the distillery to the general 
bonded warehouse in the Third district of 
New York, and insisted, that it furnished evi- 
dence of the regularity and sufficiency of all 
the preliminary steps to justify the removal. 
The prerequisites to a removal are: (1) The 
casks or barrels must be inspected, gauged, 
proved and marked or branded, as prescribed 
by law; and (2) the execution of a transpor- 
tation bond or such other security as may be 
prescribed. 

We are inclined to think that, upon the 
seizure of the goods for an alleged violation 
of the law, if the claimant relies upon a con- 
formity with it, as a defence, he is bound to 
establish the affirmative by proof; and that 
it would be unreasonable, and not consistent 
with the rules of evidence, to call on the gov- 
ernment to establish the negative. The 
means of furnishing the evidence are in the 
possession of the claimant. All the steps to 
be taken in order to justify a removal, as well 
as the removal itself, have been under his 
direction, or within his cognizance; and, es- 
pecially are we bound to so hold, under the 
45th section, which declares that the burden 
of proof shall be upon the claimant, to show 
that the requirements of the law have been 
complied with. 

It was strongly argued, that the officer who 
seized the whiskey was not competent to seize 
within the particular district in which the 
article was found. But, without examining 
or deciding whether this be so or not, we are 
satisfied that the adoption of the seizure by 
the government cures any defect in this re- 
spect, which may have existed. Any person 
may make the seizure, as in the ease of sei- 
zures under the customs, as the direction in 
this statute is no more specific than is the 
direction in that one, as to an officer of the 
customs being required to make the seizure, 
in case of a forfeiture. 

The claimant wholly failed to show that he 
had complied with the requirements of the 
act, which he was bound to do, under the 
45th section, and the court was, therefore, 
right in disposing of the case as involving 
simply questions of law. 

There are other grounds upon which the 
verdict might be sustained, but we prefer 
placing the decision upon the one stated. 

We feel bound to say, that the mode of 
making '^p the record of the evidence in this 



case, with a view to a motion for a new trial, 
is very objectionable. The whole of the tes- 
timony is taken by way of question and an- 
swer, and is carried along in detached parts, 
without much order, system or connection, so 
that is exceedingly difiicult to make out of it 
the questions presented in the case. If the 
testimony at the circuit is taken this way, it 
should be reduced to the form of a narrative 
in the case made to be used on the motion for 
a new trial. In the Southern district, I have, 
in the circuit court, refused to hear such a 
motion in the form in which this case is pre- 
sented. This is mentioned, that the error 
may not hereafter be repeated. 
The motion for a new trial is denied. 



Case 3tfo. 15,114. 

UNITED STATES v. FIVE HUNDRED 

AND EIGHT BARBELS OF 

SPIRITS. 

[5 Int. Rev. Rec. 160.] 

Circuit Court, E. D. New York. 1867. 

Internal Revenue— Counterfeit Brands— Bond- 
ed "Warehouse — Removal op Spirits. 

This was an action to forfeit the spirits for 
alleged violation of the internal revenue law. 
The matter was before the court once before, 
under an exception interposed on behalf of 
the government to the claim made by Hub- 
bell & Tallent, who represented themselves to 
be the owners of the spirits. The court de- 
cided to allow the claim to stand and now the 
cause came on for trial on the merits. 

The testimony for the government showed 
that the goods were seized on the 7th of Jan- 
uary last in the cellar of No. 68 Water street. 
No. 66 Water street was then a bonded ware- 
house, and between the cellars of No. 66 and 
No. 68 an archway had been cut in the wall 
through which the barrels had manifestly been 
rolled from No. 66. In the cellar of No. 66 
were found some stencil plate brands with 
paint and brushes, and shavings as if the tops 
of barrels had been scraped for rebranding. 
One hundred and ninety-eight of the barrels 
were branded as follows: "Highwines. M. 
D. Brice, Inspector, First District. Illinois, 
Oct 5, 1S66. Northwestern Distillery Co., Chi- 
cago, 111. U. S. Bonded Warehouse. For 
transportation to Thirty-Second District, N. 
Y." The remaining 310 barrels were brand- 
ed "F. A. Stevens, Government Inspector, 
Thirty-Second Collection District, New York, 
Dec. 27 and 31, 1866. French Spirits, recti- 
fied by C. Smith, New York." Mr. Stevens 
was inspector of the Thirty-Second district in 
December, but was not inspector of the Third 
district, yet it appeared that he branded the 
barrels at No. 66 Water street. There was 
no such rectifier as C. Smith in the Thirty- 
Second district, but the brand with his name 
was one of those found in the cellar, and the 
brands had the appearance of having been re- 
cently used. There were five entrances to 
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No. 66, and one of them, the cellar grating in 
the back yard, had on a government lock. 
No. 65 Water street was used as a warehouse 
by Mr. Crogan, who was also the lessee of 
No. 66, the bonded warehouse. 

The testimony for the defence showed that 
Mr. Boyd, the agent in New York of Shufeldt 
& Co., who were the Northwestern Distillery 
Company in Chicago, sold 1,000 barrels of 
spirits to the claimant; that he got permis- 
sion from the collector at Chicago to transport 
them to the Thirty-Second collection district 
of New York; that they all arrived and 800 
of them were put in a bonded warehouse in 
that district; that application was then made 
to the collector for their removal to the Third 
district, which was refused, whereupon Boyd 
sent his permits back to Chicago, and obtain- 
ed new ones to send the liquor to the Third 
district, and it was sent accordingly to No. 66 
Water street— 500 barrels arriving before Nov. 
15 and the other 500 soon after. It also ap- 
peared that in October an application was 
made to Collector Pratt, of the Third district, 
to make, No. 66 a bonded warehouse, and ap- 
proved by him, and bonds given, but that the 
application was not approved by the secretary 
of the treasury till Dec. 29, subsequent to 
which time no entries had been made of any 
spirits for that warehouse. It appeared, how- 
ever, that in November the goods were enter- 
ed in No. 66 as a bonded warehouse, and bonds 
given; that afterward transportation bonds 
were given at the collector's office of the 
Third district for 500 barrels at one time from 
No. QG Water street to California, and after- 
ward similar bonds for 500 more, and that the 
collector in November appointed a man named 
Keith storekeeper for the place. Keith's, tes- 
timony showed that the 508 barrels seized 
were part of the 1,000 barrels; that after the 
transportation bonds were given he authorized 
the cutting of the hole between the cellars and 
had not reported it till after the seizure, and 
that he had sometimes left parties in the 
building alone for hours together; that he had 
storekeeper's books, which were produced by 
the district attorney, but he would not swear 
that he had not made the entries in them all 
at one time and since the seizure, but they 
were taken from memorandums kept at the 
time. 

On the close of the testimony, District At- 
torney Tracy claimed that the goods were for- 
feited, and that the court should direct the 
jury to render a verdict of forfeiture. First 
—They were forfeited under the 38th section 
of the internal revenue act of July 13, 1806 
[14 Stat 187], because there had been placed 
upon them counterfeit and spurious brands. 
The brand purporting to have been put on by 
Stevens was spurious because he had no right 
to brand outside of his district, and the brand 
"Rectified by C. Smith" was spurious because 
there was no such rectifier. Moreover, the 
brands tended to show that the spirits were 
rectified and branded in the Thirty-Second 
district of New York, while they were recti- 



fied in Chicago. Second— They were forfeited 
under the forty-fifth section of the same act, 
because they were found elsewhere than in a 
bonded warehouse, not having been removed 
therefrom according to law, because (1) it did 
not appear that they, were removed from Chi- 
cago according to law. The evidence showed 
a permit, but did not show that the proper 
bonds were given. (2) They were illegally re- 
moved from the bonded warehouse in the 
Thirty-Second district. Having been received 
there, the collector at Chicago had no right to 
issue a new permit to the Third district. (3) 
They were not branded for removal to the 
Third disMct, but to the Thirty-Second dis- 
trict (4) No. 66 Water street was not a bond- 
ed warehouse when they were placed there. 
(5) They never were within the jurisdiction of 
Collector Pratt, never having been legally in 
bond in the Third district (6) Conceding all 
the prior steps to be legal, Collector Pratt had 
no authority to authorize their transportation 
from the Third district to California, because 
the law gives no authority to transport spirits 
in bond, except from the distillers' bonded 
general warehouse to a general bonded ware- 
house. The district attorney also referred ro 
section 29 of the act of July, 1866, and to sec- 
tion 48 of the act of June 30, 1864 [13 Stat 
240], as amended by the act of 1S66. 

An important question came up during the 
testimony, as follows: The" defendants offer- 
ed in evidence permits given by Collector 
Pratt ,for the transportation of these spirits 
from No. 66 Water street to California. The 
district attorney objected to them on the 
ground that the spirits having been once re- 
moved from the distiller's bonded warehouse 
to a general bonded warehouse, the law did 
not allow of a second removal to another bond- 
ed warehouse, and that the permits therefore 
gave no authority for the removal. 

THE COURT, after hearing argument held 
that the law was as claimed by the district 
attorney, but admitted the permits as evi- 
dence of the intent under which the parties 
were acting in the removal of the spirits. 

Sidney Webster, in reply, rapidly reviewed 
in order each of the sections, 29, 38, 45, and 48, 
upon which the district attorney relied, and 
in respect to the forfeiting clause of the 49th 
section, claimed (1) that this section only ap- 
plied to spirits distilled subsequent to July 13, 
1866, and that there was no evidence in the 
case on that point; (2) that the removal de- 
nounced was either from the distillery or the 
distillery bonded warehouse, and no other, 
and there was no evidence of such illegal re- 
moval in, this case; (3) that the phrase "prop- 
er name or brand" referred only to commer- 
cial designation, as for example, calling spir- 
its petroleum; and (4) that the forfeiture 
depended on prior criminal conviction of the 
offender. Under the thirty-eighth section, Mr. 
Webster contended that there was no evi- 
dence that "inspectors' brands or plates" had 
been used with "fraudulent intent," and that 
the phrase "counterfeit or spurious brands or 
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plates" in the second clause referred only to 
brands or plates defined, prescribed and re- 
quired by law, and not to mere trade marks, 
as substituting the words "French spirits" for 
Cologne spirits, or vice versa. He also claim- 
ed that this section applied only to spirits dis- 
tilled subsequent to July 13, 1866, and the 
prosecution must in any event satisfy the jury 
of intent to evade the tax, and not an honest 
intent This was for the jury and not for the 
court. He further claimed that the forty- 
fifth section referred only to spirits which, 
unlike those in controversy, had never been in 
a general bonded warehouse, as distinguish- 
ed from a bonded warehouse; that under this 
section, spirits which have never been in a 
general warehouse, if found elsewhere than in 
a distillery warehouse, and proved to have 
been illegally removed and tax not paid, may 
be prosecuted for condemnation in court, or 
seized by the collector and sold under rules of 
distraint for taxes; and when the latter mode 
is elected, and not otherwise, is the burden of 
proof on the claimant to show the taxes paid, 
and that the forty-fifth section does not, in 
any case, apply to spirits on which taxes are 
secured by transportation bonds. 

Mr. Webster claimed that under section 48, 
of 1864, as amended in 1866, the case could 
not, on the evidence, be taken from the jury; 
that, under this section, the prosecution must 
prove: (1) That taxes had been imposed on 
the spirits in controversy. (2) That the spirits 
were found in the control of certain persons 
identified and described. (3) That such per- 
son had at the time of such finding a purpose 
to sell and remove in fraud of law, and a de- 
sign to avoid payment of taxes proved to have 
been imposed prior to the seizure, and that is- 
sue under this section is one of fact for the 
jury. 

To the point made by the district attorney 
that the law of 1866 permitted but one re- 
moval to a general bonded warehouse, Mr. 
Webster cited the contrary decision of the de- 
partment, its long acquiescence in it, its lead- 
ing the public to suppose that any number of 
transportations could be made, and its recent 
sudden change of opinion. He contended that 
up to Jan. 16, 1867, the department had in- 
duced everybody to believe that transportation 
bonds could be canceled on payment of the 
tax, and that after a bond was accepted the 
owner could do what he pleased with the 
property therein described. 

Mr. Webster also contended that under the 
doctrines laid down by the supreme court in 
The Favorite, 4 Cranch [8 U. S.] 347, and 
Three Hundred and Fifty Chests of Tea, 12 
Wheat. [25 U. S.] 586, spirits cannot be for- 
feited by acts done by other person than the 
owner or some person trusted by him, nor 
condemned for any removal proved in this 
case, made while taxes were secured by ware- 
house bonds, and added, that in no case is the 
burden of proof cast on the owner till the 
prosecution has established affirmatively an 
illegal removal or possession. 



THE COURT— I do not propose in dispos- 
ing of this motion to touch upon many of the 
questions argued; they may be, and perhaps 
are, all of them equally important in the case. 
I feel bound to put the case at present on the 
45th section of the act of July 13, 1866. In 
my judgment the burden of proof under this 
statute is upon the claimants, and I think that 
that applies to all cases coming under the 45lh 
section. That being so, I am of the opinion 
that there are no questions of fact which cau 
go to the jury. It is my present opinion that 
the whole case must be held subject to review, 
when it may be argued more fully before a 
full bench; that this property was found out- 
side of a bonded warehouse; that the claim- 
ants have not assumed the burden which the 
law casts upon them, and that the property 
must be forfeited under the 45th section. I 
think that is the wiser way of disposing of 
this case, in order that all those points may 
come up and be fully argued, and then dis- 
posed of by a full bench. If the views I en- 
tertain of section 45, or the views entertained 
by the district attorney of the other sections 
are erroneous, then, after a fuller investiga- 
tion of the law, the case can be tried before a 
jury. 

Mr. Webster— Does your honor take the case 
away from the jury also under the forty- 
eighth section? 

THE COURT— I do not put it under the 
forty-eighth section at all; I leave that out of 
the case; I do not order judgment upon the 
forty-eighth section; I base my opinion upon 
the forty-fifth section. My present impression 
is it will have to go to the jury under the 
forty-eighth section. It must be a question 
of law under the other sections, and 1 will 
leave the district attorney the opportunity to 
sustain his verdict upon all the sections he 
can, except the forty-eighth section,— under 
that he cannot sustain it. 

Mr. Webster— I ask your honor to instruct 
the jury that upon the first averment of the 
information in regard to the seizure there is 
no evidence before them sufficient to warrant 
the forfeiture of the property; that there is no 
evidence that the seizure of this property had 
been legally made. The first averment of ttie 
libel is that the deputy collector seized the 
following described property. That being the 
averment of the libel a legal seizure must be 
proved as an aflarmative fact like any other 
proposition. There is no evidence that a legal 
seizure has been made, sufficient to go to the 
jury. 

THE COURT— I will rule against you on 
that point. 

Mr. Webster excepted. 

Mr. Webster— Also that upon the evidence 
Dailey, the deputy collector, had no authority 
to seize. 

THE COURT also refused this, and Mr. 
Webster excepted. 

THE COURT— Gentlemen, in the aspect in 
which this case has turned, the claimants have 
failed to raise any question of fact for your 
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disposition. The case turns upon a question of 
law. I, therefore, direct you to find a verdict 
for the government, condemning the goods. 

THE COURT then allowed the claimants 
twenty days to make a case, or bill of excep- 
tions, to be presented to the full court. 

[Subsequently the claimant moved for a new 
trial, which motion was denied. Case No. 15,- 
113.] 



Case ISTo. 15,115. 

UNITED STATES v. FIVE HUNDRED 
BARRELS OP WHISKY. 

[2 Bond, 7.] i 

District Court, S. D. Ohio. Feb. Term, 1866. 

District Attokxey — Percentage — Compromise. 

1. A district attorney of the United States is 
entitled to two per cent, on all moneys collected, 
or realized, in any proceeding under the reve- 
nue or internal revenue laws of the United States 
conducted by him. 

2. While a proceeding in rem, to forfeit dis- 
tilled spirits for non-compliance with the pro- 
visions of the internal revenue laws of the 
United States, was pending in the United States 
district court, the owners of said spirits effect- 
ed a compromise of the case with the secretary 
of the treasury by the payment of a large sum 
of money, and accrued costs, the case being dis- 
missed and the property released to the own- 
ers by order of the secretary. Upon motion of 
the district attorney, for a retaxation of costs 
in the case, to include a commission to himself 
of two per cent, upon the sum paid to the sec- 
retary of the treasury: held, that, under section 
11 of the act of March 3, 1863 [12 Stat. 741], 
the district attorney was entitled to receive from 
the United States two per cent, upon the sum 
paid by the terms jf the compromise for the re- 
lease of the property seized in said proceeding, 
as well as upon the sum paid as penalties in- 
curred upon said property. 

At law, 

R. M. Corwine, for the motion. 
A. F. Perry, for the United States. 

LEAVTTT, District Judge. This case is 
now before the court on the application of 
R. M. Corwine, attorney for the United States 
in this district, for a retaxation of costs. 

The facts necessary to be noticed, in de- 
ciding the question before the court, are, sub- 
stantially, that in .September, 1865, five hun- 
dred barrels of whisky were shipped from 
Nashville, Tennessee, by the firm of Stephens 
& Stone, distillers of spirits in that city, con- 
signed to H. D. Styles & Co., of the city of 
Cincinnati. After the arrival of the whisky 
here, it was ascertained by an inspector that 
the barrels containing the whisky were not 
branded as required by the internal rev- 
enue law, and that there was reason to be- 
lieve the whole amount of duties chargeable 
on the whisky had not been paid a Nashville, 
and that it had been shipped from that place 
in violation of law. and was therefore liable 
to forfeiture. The inspector made complaint 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



in due form, and the whisky was seized, and 
an information filed in this court praying for 
its condemnation. It is not necessary, in con- 
sidering the question, to notice all the inter- 
mediate proceedings in relation to the whisky 
thus seized. Notwithstanding the certificate 
of the collector of internal revenue at Nash- 
ville, to the effect that the duties had been 
fully paid by the manufacturers, and that 
they had not been guilty of any violation of 
the law in regard to the whisky, such facts 
were presented to the commissioner of in- 
ternal revenue at Washington as to induce the 
suspicion that the manufacturers had prac- 
ticed a fraud upon the government; and for 
the ascertainment of the facts in relation to 
their transactions, Mr. Spooner, the collector 
for the First congressional district, and Mr. 
Kimber, an inspector for the same district, 
were appointed special commissioners by the 
head of the bureau of internal revenue at 
Washington, with authority to proceed to 
Nashville, and institute a thorough investiga- 
tion of the Soings of the firm of Stephens & 
Stone in connection with their business as 
distillers, and report the result to the de- 
partment at Washington. This duty was 
promptly discharged by those gentlemen, who 
reported, after full investigation, that said 
firm had failed to make a full and fair report 
of the quantity of whisky manufactured by 
them, and consequently had subjected them- 
selves to heavy penalties, and the forfeiture 
of all spirits owned by them, as well as their 
entire manufacturing establishment at Nash- 
ville. By this report, it appears that Stephens 
& Stone were in default in the payment of 
duties chargeable on the whisky made by 
them to the large sum of $77,740, and were 
liable, under the statute, to the payment of 
$52,260 on penalties incurred by them; mak- 
ing in the aggregate upward of $130,000. 
Upon this development, these parties repaired 
to Washington, and effected a compromise 
with the secretary of the treasury by the 
payment of the said sum of $130,000; and an 
order was therefore made for the discontinu- 
ance of the proceedings in this court against 
the five hundred barrels of whisky, and for 
the restoration of the same to Styles & Co., 
on the payment of accrued costs. As one of 
the conditions of the compromise, it was pro- 
vided that the percentage due to the district 
attorney by law, for his services in filing- 
and prosecuting the information in this court, 
should be paid by the treasury department at 
Washington. An order was therefore made 
for the discontinuance of the proceedings in 
this court, and for the delivery of the five 
hundred barrels of liquor to the said Styles 
& Co. On the presentation of his claim by 
the district attorney to the secretary of the 
treasury, he doubted his authority to pay it, 
and referred the question to the attorney gen- 
eral for his opinion. That officer decided, in 
substance, that the question was one involv- 
ing the legal taxation of costs; was judicial 
in its character, and to be decided by the 
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court in which the proceeding was brought. 
The secretary of the treasury thereupon de- 
clined to authorize the payment of the claim 
until there should be a judicial decision as to 
its legality. In this state of the case, the 
district attorney has very properly presented 
the question for the action of this court, on a 
motion to include his claim as an item in the 
taxation of costs. He claims, as legally tax- 
able for his services in the case, two per cent, 
on $130,000, the sum paid into the treasury 
by Stephens & Stone under the compromise 
that has been referred to, amounting to $2,- 
000. This taxation is opposed by the learned 
counsel who has been retained by the col- 
lector for the First internal revenue district, 
probably with the sanction and approval of 
the secretary of the treasury. The first posi- 
tion in his argument is, that it is not in the 
competency of the court to reform or amend 
the taxation of costs, after the dismissal of 
the information by order of the treasury de- 
partment, and the payment of the costs taxed 
in the case by Stephens & Stone, according to 
the terms of the compromise. This point 
would be well taken, if the item now sought 
to be taxed, if allowed, would be chargeable 
to them. But, as they have fully complied 
with the conditions upon which the case was 
compromised, they are clearly not liable for 
any additional item in the taxation. It is 
now a question between the district attorney 
and the government. If the claim of the dis- 
trict attorney, in whole or in part, is allowed 
as a proper item of taxation, the government 
will be liable to pay it, and is willing to pay 
it, if it is adjudged to be legal. Indeed, it is 
within the spirit, if not within the letter, of 
the terms on which the secretary of the treas- 
ury ordered the dismissal of the information. 
And if the district attorney has not this rem- 
edy, there is no other course by which he 
can obtain compensation for his services. 

In addition to the point suggested, the 
counsel resisting this taxation insists: (1) 
That there is no statutory provision under 
which compensation for the services of the 
district attorney can be included in the tax- 
ation of costs in this proceeding, (2) That 
if the district attorney's per centum is prop- 
erly taxable, it can be estimated only on 
the proceeds of the whisky seized at Cin- 
cinnati, and within the jurisdiction of this 
court for adjudication, and not upon the 
whole amount paid into the treasury by 
Stephens & Stone, as due from them for un- 
paid duties and the penalties resulting from 
their violation of the law. 

As to the first of the propositions, the 
court entertains no doubt that the district 
attorney is entitled to compensation in this 
case under section 11 of the act of March 3, 
1S63 (12 Stat. 741). That section provides 
that there shall be taxed and paid to district 
attorneys two per centum upon all moneys 
collected or realized in any suit or proceed- 
ing arising under the revenue laws, conduct- 
ed by them, in which the United States is a 



party. The words of this section are plain 
and intelligible. It gives to the district at- 
torney two per cent, on all moneys collected 
or realized in any proceeding under the 
revenue laws, conducted by him. The argu- 
ment of the counsel is, that this provision 
was intended for, and must be limited to, 
revenue erases arising under that statute, 
and can not be held to embrace a case aris- 
ing under the internal revenue laws. But 
the language of the section does not require 
this restriction. It includes not revenue 
cases arising under that statute alone, but 
all eases arising under the revenue laws; 
embracing as well such as arise under the 
internal revenue laws as those that relate 
to import duties. If congress had not so in- 
tended, there would have been words used 
requiring the restricted interpretation con- 
tended for. It is argued that the title and 
subject-matter of the act impose this restric- 
tion. It is entitled "An act to prevent and 
punish frauds upon the revenue, to provide 
for the more cei*tain and speedy collection 
of claims in favor of the United States, and 
for other purposes." It is true the subject- 
matter of the act relates to external com- 
merce, but the insertion of the words, in the 
title, for "other purposes,'* allows of provisions 
not immediately connected with that sub- 
ject. And section 9 actually includes a sub- 
ject wholly foreign to the general purpose 
of the act, namely, the renting of unpro- 
ductive lands or other property of the Unit- 
ed States acquired under judicial proceed- 
ings. I can not doubt, therefore, that sec- 
tion 11, before quoted, was intended to in- 
clude, and from its phraseology does in- 
clude, all cases arising under any revenue 
act, whether it relates to internal revenue 
or to duties upon imports. And this conclu- 
sion is fortified by the fact that the internal 
revenue laws contain, as I think, no provi- 
sion for compensation to a district attorney, 
in the form of taxable costs, as a per cen- 
tum on moneys collected or realized in pro- 
ceedings to enforce forfeitures under those 
laws. And it would result, that if he can 
not tax the two per cent, authorized by sec- 
tion 11 of the act referred to, there is no 
provision of law for his compensation for 
services under the internal revenue laws, 
however laborious in themselves, or advan- 
tageous to the government. 

As to the second point stated, namely, on 
what basis the percentage claimed shall be 
estimated, I concur with the views urged 
by the counsel resisting the taxation as 
claimed by the district attorney. The two 
per cent, to be taxed as Jiis fees must be 
upon the moneys realized by the United 
States as the proceeds of the property seized 
by the process of this court, and within its 
jurisdiction. It is alleged by the district at- 
torney, that the $130,000 paid by the Nash- 
ville distillers, for unpaid duties and penal- 
ties, was secured to the government by his 
vigilance and that of other government of- 
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iicials at Cincinnati, in seizing and retain- 
ing in the custody of the law the 500 bar- 
rels of whisky consigned to Styles & Co. 
And it is doubtless true, that the stupendous 
frauds practiced by Stephens & Stone would 
not have been developed except through the 
commendable zeal and vigilance of the dis- 
trict attorney and the revenue officials in 
this city. But I can not see that this fact 
affords any legal basis for a claim to a per 
centum by the district attorney on the 
gross sum paid by the Nashville firm for un- 
paid duties on spirits distilled, and the pen- 
alties resulting from their violations of law, 
at a place not* within the jurisdiction of this 
court, and for w T hich no decree of forfeiture 
could have been entered by this court. The 
jurisdiction of this court in this matter re- 
sults from the accidental circumstance that 
a portion of the whisky manufactured was 
brought within the Southern district of Ohio, 
and here seized by legal process. Now, it 
is quite obvious that neper centum can be 
taxed to the district attorney except on the 
basis of the proceeds of the whisky seized, 
and for the condemnation of which the in- 
formation was filed, and the penalties 
which, under the statute, attached to it. 
This will plainly appear from the considera- 
tion that if there had been no compromise 
between the government and the manufac- 
turers, and the case had proceeded in this 
case to a decree of forfeiture, the district 
attorney's per centum could only have been 
taxed on the amount realized from the sale 
of the whisky. Although in this case there 
was no sale of the whisky, owing to the 
compromise made at Washington, and the 
consequent dismissal of the information filed 
in this court, yet as the amount claimed by 
the government was "realized," in the lan- 
guage of the statute, the district attorney 
is clearly entitled to two per cent, on the 
sum for which the 500 barrels would have 
sold in this market. And he is fairly en- 
titled to his per centum on the proportion 
which the proceeds of the 500 barrels will 
bear to $52,260, being the sum paid by the 
Nashville firm to the government as the pen- 
alties incurred by them for violating the 
law. The government has "realized" the 
amount of penalties which attached to all 
the whisky manufactured, and I can not see 
any good reason why the district attorney 
may not claim a per centum on so much of 
the penalties as attaches to the 500 barrels 
proceeded against in this court. I shall di- 
rect the taxation to be made on the basis 
indicated. To make a specific taxation on 
this principle, the market value of the whis- 
ky must be ascertained, as also the propor- 
tion of the penalties which attached to the 
five hundred barrels under the terms of the 
compromise. And I would suggest the pro- 
priety of a reference of this matter to a 
competent person to ascertain the sum on 
which the two per cent, shall be estimated, 
unless counsel can agree upon the amount. 



Case Wo. 15,116. 

UNITED STATES v. FIVE HUNDRED 
BOXES OF PIPES. 

[2 Abb. U. S. 500.] i 

District Court, E. D. Michigan. April, 1870. 

ADMiRALrr— Jurisdiction — Customs Duties — 
Lien. 

1. The admiralty jurisdiction of the district 
court in revenue cases, extends only to seizures 
for forfeitures under duty laws; as conferred 
by section 9 of the judiciary act of 1789 (1 
Stat. 76). The payment of duties can only he 
enforced by proceedings on the common law side 
of the court. 

2. It seems where imported goods have been 
seized for an alleged violation of the revenue 
laws, and a decision has been rendered in fa- 
vor of the claimant, that the United States is 
not deprived of its lien upon the goods for the 
duties unpaid. 

Motion to rectify a decree. 

This was an information in rem on a sei- 
zure for undervaluation. A decree on the 
merits was passed in favor of claimants, 
with a certificate of probable cause to the 
collector, and a writ of restitution to claim- 
ants, "upon payment of duties, or filing of a 
re-exportation bond." Motion was now made 
to strike out the words in quotations, requir- 
ing the payment of duties, &e. 

A. Russell, for the motion. 
A. B. Maynard, Dist. Atty., for the govern- 
ment. 

LONGYEAR, District Judge. This case is 
in the admiralty; and it has been long since 
settled by the supreme court [U. S. v. 350 
Chests of Tea] 12 Wheat. [25 U. S.] 486, that 
this court possesses no admiralty jurisdiction 
to enforce the payment of duties. Admiral- 
ty jurisdiction in revenue cases extends only 
to seizures for forfeitures under laws of im- 
post, navigation, or trade of the United 
States, as conferred by section 9 of the ju- 
diciary act of 17S9 (1 Stat 76). A suit to en- 
force the payment of duties must be on the 
common law side of the court, and not in 
the admiralty. This precise point was de- 
cided on mature consideration, hy the su- 
preme court, in the case of U. S. v. 350 
Chests of Tea, 12 Wheat. [25 U. S.] 4S6. 
That decision is of course conclusive upon 
the point, so far as this court is concerned. 
See, also, The Waterloo [Case No. 17,257]. 

In a case which was before the supreme 
court in 1S09 (Yeaton v. U. S., 5 Cranch [9 
U. S.] 281, 284), a decree seems to have been 
entered very much like the one in the pres- 
ent case; but the point here made does not 
seem to have been presented to or considered 
by the court, and the case is entitled to no 
weight as authority, as against the later de- 
cision (1827) in the same court, in the Tea 
Case, above cited; in which the point was 
presented and fully considered. 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here recrinted by permission.] 
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The motion is granted, and the decree must 
be modified accordingly. 

As this decision is based upon a want of 
jurisdiction, the decree as modified, cannot, 
of course, in any manner affect any claim 
or lien which the United States may have 
for duties. Whether any such claim or lien 
exists, is a question so entirely outside this 
case that any consideration or decision of it 
here would seem to be out of place. I will, 
nowever, remark in passing, that by the act 
of July 18, 1S6G (14 Stat. 186) § 31, the legal 
custody of the property seized has been and 
is now in the collector. If the duties have 
not been paid, they are of course still due 
and payable; and with the light that I now 
have, I can see no reason why they are not 
a lien now just theysame as before the s*ei- 
zure. The doctrine of merger can no more be 
applied in this case than in the case of a 
mortgage held by a person claiming the title 
when it is for his interest to keep the mort- 
gage alive; in which case, on the failure of 
the title, the mortgage lien can always be 
enforced. Neither can it be said that like a 
pledge, the lien is defeated by a voluntary 
relinquishment of possession, because the 
United States have all the time remained in 
full legal possession. 

Motion granted. 



Case JSTo. 15,117. 

UNITED STATES v. FIVE JUGS OF 

BRANDY. 
[See Case No. 15,118.] 



Case No. 15,118. 

UNITED STATES v. FIVE JUGS OF 
BRANDY.* 



[11 Int. Rev. Rec. 5.] 
District Court, N. D. Florida. 



1869. 



Violation of Customs Laws— Fokfbituue and 
Seizure. 

[The fact that foreign distilled spirits and 
wines are found in considerable quantity in an 
upper room of a private house, stored for safe- 
keeping, as alleged by the house owner, and not 
his property, justifies a seizure thereof, and 
places the burden upon the claimant to show that 
they were legally imported, and that the origi- 
nal packages had been inspected, marked, and 
branded, as required by law.] ■ 

Before FRASER, District Judge. 

This was an information filed by the attor- 
ney of the United States, setting forth that 
the said liquors or spirits -were fraudulently 
imported, and praying that they be condemn- 
ed as forfeited to the United States. Held, 
that a considerable quantity of foreign dis- 
tilled spirits and wines being found in an 
upper room of a private house, stored for 
safe-keeping, as alleged by the proprietor, and 
not his property, would justify a seizure. 

i [Not previously reported.] 



That such fact appearing, the burden of proof 
was upon the claimant to show that they were 
legally imported, and that the original pack- 
ages had been inspected, marked, and brand- 
ed, as required by law. Two witnesses for 
claimant having testified that the casks out 
of which the spirits and wines were drawn 
had an inspector's mark upon them, and one 
of said witnesses having stated that said in- 
spector's mark was a curious mark, which he 
should not have noticed had not his attention 
been particularly called to it, and no other 
description having been given of said mark 
by said witnesses, or either of them, and it 
being in evidence that the said original pack- 
ages were purchased in New York, and ship- 
ped direct to Florida, after verdict for the 
United States, and upon motion for a new 
trial, held, that the jury, being the judges 
of the facts, and of the credibility of the wit- 
nesses, did not exceed their province if they 
came to the conclusion, from the evidence, 
that the said original packages had no in- 
spector's marks upon them, and that the said 
spirits and wines were fraudulently imported. 
Motion for a new trial was therefore denied. 



Case No. 15,119. 

UNITED STATES v. FIVE THOUSAND 

ONE HUNDRED DOLLARS IN 

SPECIE. 

[1 Woods, 14.] i 

Circuit Court, D. Lousiana. April Term, 1870. 

Appeal— Admiralty— Terms of Couht. 

An appeal in a case of admiralty and maritime 
jurisdiction not taken to the next term of the 
circuit court after the rendition of the decree in 
the district court will be dismissed. 

[Cited in The Chatham, 3 C. C. A. 161, 52 
Fed. 397.] 

Appeal from the district court of the United 
States for the district of Louisiana. 

The specie in this case was seized upon 
water and within the admiralty and maritime 
jurisdiction of the district court. The court 
below having decreed in favor of claimant 
[ease unreported], the United States appealed 
to this court. Thereupon a motion was made 
by claimant to dismiss the appeal. 

Jos. P. Horner and W. S. Benedict, for the 
motion. 
Alanson B. Long, U. S. Atty., contra. 

WOODS, Circuit Judge. In this case, a 
motion to dismiss the appeal is made upon the 
ground that the appeal was not taken to the 
next circuit court of the United States, held 
within the district after the rendition of the 
decree. The record shows that the decree 
in favor of the defendant was sisned on Jan- 
uary 30, 1S64. The law and records of this 
court show that the next circuit court for the 
district was held on the 25th of April, 1804. 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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An appeal was prayed and allowed on May 
13, 1864, returnable on the first Monday of 
November, 1864, and the record was filed in 
this court on October 12, 1S64. . The law says 
that appeals are allowed from final decrees in 
the district court, in cases of admiralty and 
maritime jurisdiction, to the next circuit court 
to be held in the district 1 Stat. 83. This 
appeal was not taken to the next circuit court 
after the rendition of the decree, but one en- 
tire term of the circuit court was allowed to 
pass over, and the appeal was taken to the 
next following term. The causes referred to 
in the brief *of appellee show that it is the 
practice of the circuit courts to dismiss ap- 
peals" when not taken to the next circuit court. 
This practice is founded upon the statute, 
and seems to be in conformity with the policy 
of the law in cases of admiralty and maritime 
jurisdiction. That policy requires speedy ad- 
ministration of justice, and discourages delay. 
The statute says the appeal may be taken to 
the next circuit court, it authorizes an appeal 
to no other term. If we were authorized to 
depart from the wise rule laid down by the 
act of congress, there would be no limit to the 
delay which would follow in this class of 
cases. Because, therefore, the appeal was 
not taken to the next term of the circuit court 
held in the district after the rendition of the 
decree, the appeal must be dismissed. 



Case Wo. 15,119a. 

UNITED STATES v. FLANAKIN. 

EHempst. 30.] i 

Superior Court, Territory of Arkansas. Oct, 
1825. 

Costs — Criminal Cask — When Pkosecutor 
Liable. 

1. In ail cases of trespass on the person or 
property of an individual, where the prosecution 
is carried on at the instance of the party ag- 
grieved, he is liable for costs, and they may 
he adjudged against him. 

2. The word "trespass," in the Criminal Code, 
has a technical and definite meaning, as is 
descriptive of offences of a lower grade only, 
such as misdemeanors, and does not mean 
crimes of a deeper dye, such as horse stealing, or 
the like, in which no prosecutor is necessary. 

Indictment [against William Flanakin] for 
larceny. 

Before JOHNSON, SCOTT, and TRIMBLE, 
JJ. 

OPINION OF THE COURT. The defend- 
ant, having been prosecuted for the crime of 
horse stealing, and, upon trial, acquitted by 
the jury, now makes, by his counsel, the fol- 
lowing motion, namely: "That James Lem- 
mons, the principal witness, and at whose 
instance the prosecution was instituted, 
should be subject to the payment of costs, 
as prosecutor." This question must be de- 

i [Reported by Samuel H. Hempstead, Esq.] 
25KED.CAS — 70 
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cided by the statute law. The only provi- 
sions upon the subject of which we are 
aware are to be found in Geyer, Dig. pp. 
154, 155, and are as follows: "No bill of in- 
dictment for assault, battery, or any other 
trespass, shall be preferred to any grand 
jury, unless a prosecutor be endorsed there- 
on; and if the grand jury do in any such 
case return the bill, *not a true bill/ it shall 
be the duty of the grand jury to decide, and 
cause the foreman to endorse thereon, wheth- 
t er the county or the prosecutor shall pay the 
I costs; and where the indictment is return- 
] ed by the jury *a true bill/ and the defend- 
| ant on trial is acquitted, the petit jury 
acquitting such defendant shall return, to- 
gether with their verdict, whether the coun- 
ty or prosecutor shall pay the costs, and the 
court shall give judgment accordingly." "In 
all cases of prosecutions for assault and bat- 
tery, or other trespasses, where the indict- 
ment or presentment shall be made from the 
knowledge of two or more of the grand jury, 
or upon the information of any public of- 
ficer in the necessary discharge of his duty, 
or on the information of any other person 
other than he, she, or they, against whom 
the trespass is alleged to have been commit- 
ted, it should be so stated at the end of the 
indictment or presentment, and no prosecu- 
tor shall be required." 

From the preceding sections, it is mani- 
fest that a prosecutor is required only in 
one class of cases. In all cases of trespass 
against the person or property of individ- 
uals, a prosecutor is required where the 
prosecution is carried on by the person or 
persons aggrieved by the trespass; but even 
in these cases a prosecutor is not necessary, 
Avhere the information is offered by any per- 
son against whom the trespass has not been 
committed. What, then, is meant by the 
word "trespass," as used in the statute? 
This is the only point upon which a doubt 
can arise. The word "trespass," when used 
in the Criminal Code, has a technical and 
definite meaning. It is descriptive of of- 
fences of a lower grade only, and is included 
in the term "misdemeanor." When the law 
defines the higher crimes,— crimes of deep 
atrocity,— other words than those of "tres- 
pass" or "misdemeanor" are employed. Trea- 
son, murder, robbery, and burglary, cannot 
be committed without committing a tres- 
pass, but no lawyer would contend that a 
conviction for murder could be had upon an 
indictment for trespass. Indeed, it is too 
cleat to admit of doubt that the term "tres- 
pass" is used only to denote offences of a 
lower grade, and cannot be extended to em- 
brace crimes of a deeper dye, designated and 
defined by their technical and appropriate 
appellations. As the word "trespass" does 
not include the offence of horse stealing, it 
follows that in the prosecution of that of- 
fence the law requires no prosecutor, and 
consequently this motion must be overruled* 
Motion denied. 
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Case No. 15,120. 

UNITED STATES v. FLECKE et al. 

[2 Ben. 456: 7 Int. Rev. Rec. 200.] * 

District Court, S. D. New York. June, 1868. 

Internal Revenue— Distilling*— Autrefois 
Acquit. 

1. Where the defendants had been indicted un- 
der the twenty-third section of the internal reve- 
nue act of July 13, 1866 [14 Stat. 153], for 
knowingly carrying on the business of a distiller, 
on June 22, 1867, without having paid the spe- 
cial tax, on which indictment they were tried 
and acquitted, the ground of the acquittal being 
that they were not the principals who were 
bound to pay the tax, and were afterwards in- 
dicted under the twenty-fifth section of the same 
act, for knowingly using a still for the purpose 
of distilling, in a certain dwelling-house, on 
June 22, 1867, the evidence on the trial of the 
first indictment showing that the place of the 
offence charged was this same dwelling-house: 

2. Held, that a plea of autrefois acquit, found- 
ed on the acquittal under the first indictment, 
could not be sustained. 

3. That the tests as to whether such a plea 
can be sustained are, whether the defendants 
could, under the earlier indictment, have been 
convicted of the offence embraced in the later 
one, and whether the evidence necessary to sup- 
port the later indictment was sufficient to pro- 
duce a legal conviction on the earlier one. 

[This was an indictment against Christo- 
pher Flecke, John Flecke, and Henry Hilde- 
brand for violating certain internal revenue 
acts.] 

B. K. Phelps, Asst. Dist. Atty., for the 
United States. 

J. Lux, for defendants. 

BLATCHFORD, District Judge. The de- 
fendants are indicted by an indictment found 
April 29, 1868 under section 25 of the in- 
ternal revenue act of July 13, 1S66, for know- 
ingly using a still for the purpose of dis- 
tilling, in a certain dwelling-house situated 
at No. 189 Essex street, in the city of New 
York, on the 22d ot June, 1867. They plead 
specially a plea of autrefois acquit, in this, 
that they have heretofore been indicted in 
the circuit court for this district, by an in- 
dictment found December 23, 1S67, under sec- 
tion 23 of the same act, for knowingly carry- 
ing on in this district the business of a dis- 
tiller, on the 22d of June, 1867, without 
having paid the special tax in that behalf re- 
quired by the statutes of the United States, 
and that they have been tried on the indict- 
ment first found and acquitted. The earlier 
indictment specified no place where the busi-* 
ness was carried on except this district gen- 
erally, but it appears that the evidence given 
on the trial of that indictment showed that 



i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 7 Int. Rev. Rec. 
206, contains onlj a partial report.] 



the place was the same dwelling-house spec- 
ified in the later indictment, and that the 
ground of acquittal was, that the defendants 
were not principals in the business, and were 
not properly to be regarded as carrying on 
the business, and were not the persons bound 
to pay the special tax, and therefore were 
not within the twenty-third section. The 
twenty-third section provides, that if any per- 
son shall carry on the business of a distiller, 
without having paid the special tax as re- 
quired by law, he shall for eveiy such offence 
be liable to a fine of not less than double the 
tax imposed upon the spirits distilled by such 
person, or found upon the premises where 
the business is carried on in violation of the 
section, and to imprisonment for a term not 
exceeding two years. The twenty-fifth sec- 
tion provides, that no person shall use any 
still for the purpose of distilling in any dwel- 
ling-house, and that every person who shall 
use such still for the purpose of distilling in 
any dwelling-house, shall forfeit such still 
and all the spirits distilled, and pay a fine of 
one thousand dollars, or be imprisoned for 
not more than one year, in the discretion of 
the court 

I do not think there is any thing in the 
earlier indictment, or in the fact that the de- 
fendants were acquitted on it, to prevent their 
being indicted by the later indictment and : 
being tried under it. The defendants could 
not, under the earlier indictment, have been 
convicted of the offence embraced in the later 
one, nor would the evidence necessary to sup- 
port the later indictment have been sufficient 
to produce a legal conviction upon the earlier 
one. These are the proper tests as to wheth- 
er the plea of a former conviction or a for^ 
mer acquittal is good or bad. Whart. Cr. 
Law (2d Ed.) pp. 196-199. Proof on the trial 
of the earlier indictment, that the defendants 
used a still for the purpose of distilling in a 
dwelling-house on Essex street, would not 
have been sufficient to convict them, under 
that indictment, of carrying on the business 
of a distiller, without having paid the special 
tax required by law; nor would it have been 
available to convict them, under that indict- 
ment, of having used a still for the purpose 
of distilling in a dwelling-house, because such 
earlier indictment contained no such charge. 
The offence created by the twenty-fifth sec- 
tion, is not a minor offence included in the 
offence created by the twenty-third section, 
as a greater offence so as to authorize, on an' 
indictment for the offence created by the 
twenty-third section, a conviction for that 
created by the twenty-fifth section. The plea 
is, therefore, overruled. 



UNITED STATES (FLETCHER v.). 
Cases Nos. 4,868 and 4,869. 
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Case UTo. 15,121. 

UNITED STATES v. FEINT' et al. UNIT- 
ED STATES 3 v. THROCKMORTON et al. 
UNITED STATES v. OARPENTIER et 
al. 

[4 Sawy. 42.] i 

Circuit Court, D* California. Sept. 4, 1S76.2 

Mexican Land Grant — Board of Commissioners 
— Jurisdiction and Decrees. — Purchasers — 
Decree of Confirmation — Attorney General 
— Suit vet. 

1. The' obligation to which the United States 
succeeded, under the stipulations of the treaty 
by which California was acquired, was political 
in its character, and provision was made for its 
discharge by the act of March 3. 1851 [9 Stat. 
631]. By this act a special tribunal was cre- 
ated for the settlement of claims to land in 
California of Spanish and Mexican origin; and 
the jurisdiction conferred upon the tribunal and 
upon the courts empowered to review its de- 
cisions was, in its nature, exclusive. 

2. Final decrees, touching the validity of such 
claims, rendered by these tribunals, are conclu- 
sive and final between claimants and lie United 
States. Such decrees are not open to review in 
any court. 

[Cited in Manning v. San Jacinto Tin Co., 9 
Fed. 734.] 

3. The frauds for which judgments are im- 
peachable in courts of equity are collateral acts, 
extrinsic to the merits. They are acts by which 
the successful party has prevented his ad- 
versary from presenting the merits of his case, 
or by which the jurisdiction of the court has been 
imposed upon. Collusion between the parties 
to obtain a decision injurious to a third person; 
the purloining of an adversary's testimony; the 
service of process in such a manner as to de- 
feat its purpose; false representations that the 
parties are really before the court; are exam- 
ples of such frauds as render the judgment im- 
peachable. But, where the matter involved has 
been once tried, or so put in issue that it might 
have been tried, the judgment rendered is the 
highest evidence that the alleged fraud did not 
exist, and estops the parties from asserting the 
contrary. The judgment settled the matter oth- 
erwise; it became res judicata. 

[Cited in Manning v. San Jacinto Tin Co., 9 

Fed. 734; Steel v. St. Louis Smelting & 
, Refining Co., 106 U. S. 454, 1 Sup. Ct. 395; 

U. S. v. White, 17 Fed. 562; U. S. v. San 

Jacinto Tin Co., 23 Fed. 280.] 
[Cited in Friese v. Hummel, 26 Or. 145, 37 

Pac. 458; Morrill v. Morrill, 20 Or. 96, 25 

Pac. 365.J 

4. Purchasers of lands under final decrees of 
■confirmation cannot be disturbed upon charges 
of fraud in the prosecution of the claims con- 
firmed and a vague allegation of notice of such 
fraud. Such purchasers have a right to rest in 
confidence upon the decrees. 

[Cited in brief in U. S. v. San Pedro & Canon 
Del Agua Co. (N. M.) 17 Pac. 339.] 

5. After the decision of the commissioners, the 
-control of proceedings, whether to prosecute an 
-appeal or to dismiss the same, rested exclusively 
with the attorney-general; and the propriety or 
legality of his action in any case was not the 
subject of review by any tribunal, and it could 
only be revoked by the appellate court upon his 
■own application. In coming to a determination 
on the subject, he was not restricted to an ex- 
amination of the transcript transmitted to him; 

i [Reported by L. S. B. Sawyer, Esq., and 
, here reprinted by permission.] 

2 [U. S. v. Throckmorton, amrmed in 98 U. S. 
*61.] 



he could look into the archives of the former gov- 
ernment, the reports of officers previously ap- 
pointed to examine into the subject of land titles 
in the state, the records of the land department 
at Washington, and any correspondence exist- 
ing between Mexico and the United States re- 
specting the title. 

6. Where the United States enters the court 
as a litigant, it waives its exemption from legal 
proceedings, and stands upon tne same footing 
with^ private individuals; and, therefore, if on a 
consideration of all the circumstances of a given 
case, it be inequitable to grant the relief prayed 
against a citizen, such relief will be refused by 
a court of equity, though the United States be 
the suitor. 

[Approved in Manning v.* San Jacinto Tin Co., 
9 Fed. 734. Cited in U. S. v. White, 17 
Fed. 564, 565: U. S. v. San Jacinto Tin 
Co., 23 Fed. 287; on appeal, 125 U. S. 304, 8 
Sup. Ct. 867. Disapproved in U. S. v. 
Rose, 24 Fed. 196. Cited in U. S. v. Wal- 
lamet Y. & C. M. W. R. Co., 42 Fed. 357, 
44 Fed. 240. Distinguished in U. S. v. Ad- 
ams, 54 Fed. 115.] 

[Cited in brief in U. S. v. San Pedro & Canon 
Del Agua Co., 17 Pac. 339.] 

7. In the absence of an act of congress, the 
power of the attorney general to institute pro- 
ceedings to vacate these decrees of confirmation 
is doubtful 

8. Whether the issue of a previous grant of 
eleven leagues to a claimant disqualifies him, 
from receiving a second grant, is a question of 
law, and any error in its decision could be .cor- 
rected only on appeal. 

9. The subject of surveys of confirmed claims 
is under the control of the land department, and 
its action is not subject to the supervision of the 
courts, however erroneous. 

[Cited in Leitensdorfer v. Campbell, Case 
No. S,225; Manning v. San Jacinto Tin 
Co., 9 Fed. 733; U. S. v. Maxwell Land- 
Grant Co., 21 Fed. 22; U. S. v. San Jacinto 
Tin Co., 23 Fed. 282; U. S. v. Hancock, 
30 Fed. 853; Cragin v. Powell, 128 U. S. 
699, 9 Sup. Ct. 206.] 

[Cited in Stoneroad v. Stoneroad, 12 Pac. 
742.] 

10. If the bill showed that the decree had been 
procured by fraud of the grossest character, the 
court would still be without jurisdiction, for it 
has no authority to pass upon the propriety of the 
decree; i. e., to decide upon the validity of the. 
claim, nor to demand the cause to any other 
forum where that question may be determined. 
Per Hoffman, J. - 

[Cited in U. S. v. San Jacinto Tin Co., 23 
Fed. 294; U. S. v. Hancock, 30 Fed. 860; 
U. S. v. Oregon C. M. R. Co., 41 Fed. 
501.] 

[11. Cited in Pratt v. California Min. Co.,' 
24 Fed. 878, to the point that it is an inherent 
principle of courts of equity to refuse to inter- 
pose in behalf of stale demands, since from the 
lapse of time and" the nature of the case "it is 
probable justice cannot be done.] 

The three cases are suits in equity [by 
the United States against Benjamin Flint 
and others, S. R. Throckmorton and others, 
and H. W. Carpentier and others] to vacate- 
the patents issued hy the United States upon 
confirmed Mexican grants, on the ground . 
that said grants are not genuine, and that 
their confirmation was procured by fraud 
on the part of the claimants, in presenting 
fraudulent grants, and concealing the facts 
from the officers of the government. They 
all present substantially the same ques- 



U. S. v. FLINT (Case No. 15,121) 

tions, and were argued and considered to- 
gether. The opinion of FIELD, Circuit Jus- 
tice, applies especially to the case of U. S. 
v. Flint, and the opinion of HOFFMAN, 
District Judge, to the case of IT. S. v. Car- 
pentier. But the reasoning in both opinions 
applies to all the cases. 

John M. Coghlan, U. S. Atty., J. B. Howard, 
and John B. Felton, for complainant. 

Win. Mathews, T. B. Bishop, J. J. Williams, 
H. P. Irving, E. B. Carpentier, Volney E. 
Howard, and Edmond L. Goold, for defend- 
ants. 

Before FIELD, Circuit Justice, SAWYER, 
Circuit Judge, and HOFFMAN, District 
Judge. 

FIELD, Circuit Justice. The case of U. S. 
v. Flint is a suit in equity, the main object 
of which is to set aside and annul the de- 
cree of the district court of the Southern 
district of California, confirming the claim 
of Teodocio Yorba to the rancho Lomas de 
Santiago, situated in the county of Los 
Angeles, in this state, and to recall and can- 
cel the patent issued thereon by the United 
States. It is brought by the district at- 
torney for California, and purports to be on 
behalf of the United States. It appears, 
from the allegations of the bill, and the 
record to which the bill refers, that in Octo- 
ber, 1852, the claimant, who has since de- 
ceased, presented to the board of land com- 
missioners, created under the act of con- 
gress of March 3, 1851, to ascertain and 
settle private land claims in California, a 
petition setting forth his claim to the rancho 
in question, and stating that the same was 
granted to him in May, 18-10, by the govern- 
or of the department; that the grant had 
been approved by the departmental assem- 
bly; that juridical possession of the land 
had been delivered to him by competent au- 
thority, and its boundaries defined; and that 
he was then and had been previously in its 
peaceable occupation. 

With the petition, and as part thereof, the 
claimant presented copies of the grant and 
act of juridical possession, accompanied by 
a translation of the same, and prayed that 
the grant be adjudged valid and confirmed 
to him. The board of commissioners con- 
sidered the claim thus presented, and took 
the depositions of several witnesses in sup- 
port of it, and, in August, 1854, rendered a de- 
cree adjudging it to be valid, and directing 
its confirmation. In November, 1855, a peti- 
tion was filed on behalf of the United States, 
in the district court for the Southern district 
of California, for a review of the decision, 
alleging that the claim confirmed was in- 
valid, and the decision of the commissioners 
erroneous; that the allegations of the com- 
plainant in his petition were unsupported 
by sufficient proof; and denying that he had 
any right or title to the land confirmed, or 
to any part of it The claimant answered 
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this petition, joining issue upon its allega- 
tions, and the .court took jurisdiction of the 
case, heard it anew, and, in December, 1856, 
rendered its decree, affirming the decision 
of the commissioners, and readjudged the 
claim to be valid. An appeal from this de- 
cree to the supreme court of the United 
States was allowed, but the attorney gen- 
eral, after some months* deliberation, gave 
notice that the appeal would not be prose-, 
cuted; and thereupon the district court, up- 
on the consent of the district attorney, va- 
cated the order allowing the apx>eal, and 
gave the claimant leave to proceed upon 
its decree as a final decree in the case. A 
survey of the land was subsequently made 
under the direction of the surveyor general 
of the United States for California, and ap- 
proved by that officer; and in February. 
1868, a patent was issued to the claimant. 

It thus appears that, after a contest for 
nearly sixteen years before officers and tri- 
bunals of the United States, the claimant 
obtained a patent from the government, an 
instrument designed to give to its holder 
security and protection in the enjoyment of 
the property covered by its terms. All the 
defendants acquired their interests in the 
land after the decree of confirmation, and 
two of them after the patent was issued. 
Nineteen years after the final decree was 
thus rendered and eight years after the pat- 
ent was issued, the present bill was filed. 
And as grounds for setting aside and annul- 
ling the decree, and recalling and canceling 
the patent, the district attorney alleges upon 
information and belief: 1. That the grant 
and act of juridical possession were made 
subsequently to the acquisition of the coun- 
try in 1846, and were fraudulently ante- 
dated, and that this appears on the face of 
the original papers on file in the Spanish 
archives in the custody of the surveyor-gen- 
eral of the United States; that the claim- 
ant fraudulently omitted to exhibit a com- 
plete record of the proceedings, and only 
presented extracts from them; and by this 
suppression the lav/ agent of the United 
States was misled, the United States de- 
prived of all opportunity to contest the con- 
firmation, and the land commission and 
court were deceived into a confirmation of 
the claim; and, 2. That previous to the is- 
sue of the alleged grant, and as early as 
1840, the claimant had obtained from the 
Mexican nation a grant of eleven leagues, 
situated in the counties of Sacramento, San 
Joaquin and Amador, which was subse- 
quently confirmed by the supreme court of 
the United States; that by the law T s of 
Mexico, a grant for more than eleven leagues 
could not be made to the same person, and 
that the claimant wag therefore disqualified 
from receiving any other grant, and that the 
existence of this prior grant was fraudulent- 
ly concealed from the law agent of the 
United States, the land commission, and the 
district court. 
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The district attorney also alleges in the 
bill, upon information and belief, that the 
approved survey is not in conformity with 
the boundaries given in the diseno, or map 
accompanying the grant and the act of jurid- 
ical possession, but embraces a much great- 
er quantity, and was made upon the fraud- 
ulent instigation and procurement of three 
of the defendants. The district attorney 
therefore prays that, in case he fail to ob- 
tain, the annulment of the decree, and the 
recall and cancellation of the patent, the 
boundaries of the tract confirmed may be re- 
established and fixed in accordance with the 
views stated by him as to the location in- 
tended by the grant and act of juridical pos- 
session. 

The first inquiry, which naturally arises 
upon the perusal of this bill, is as to what 
jurisdiction this court has to interfere with 
and review the determinations of the land 
commission and district court upon the va- 
lidity of claims to land derived from Mexi- 
can or Spanish authorities, and of the land 
department in approving the surveys of the 
claims confirmed. The questions submitted 
to the commission and the district court were 
not within the ordinary cognizance of a court 
of law or a court of equity. They related to 
the obligations devolving upon our govern- 
ment from the concessions of the former gov- 
ernment to its inhabitants. How far these 
concessions should be respected, and how 
far enforced, were the matters to be con- 
sidered; and in their determination the tri- 
bunals were to be governed by the stipula- 
tions of the treaty, the law of nations, the 
laws, usage and customs of the former gov- 
ernment, the principles of equity, and the de- 
cisions of the supreme court, so far as they 
w T ere applicable. 

By the transfer of California from Mexico 
to the United States, the rights of private 
property of the inhabitants were not affect- 
ed. They remained as under the former gov- 
ernment. The public property of Mexico and 
sovereignty over the country alone passed to 
the United States. This was in accordance 
with the rule of public law, which is recog- 
nized by all civilized nations when territory 
is ceded by one state to another. The obli- 
gation, therefore, to protect private rights 
of property devolved upon the United States, 
without any formal declaration to that ef- 
fect. But, in recognition of this obligation, 
Mexico obtained from the United States, in 
the treaty of cession, an express stipulation 
for such protection. And the term property, 
as applied to lands, and as used in the treaty, 
comprehends every species of title, perfect or 
imperfect. "It embraces," says Chief Jus- 
tice Marshall, "those rights which are execu- 
tory as well as those which are executed." 
The United States, therefore, took Califor- 
nia bound by the established principles of 
public law, and by express stipulation of the 
treaty, to protect all private rights of prop- 
erty of the inhabitants. The obligation rest- 
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ed for its fulfillment in the good faith of the 
government, and required legislative action. 
It could, therefore, only be discharged in 
such manner and at such times and upon 
such conditions as congress might, in its 
discretion, direct. In its discharge, such ac- 
tion was required as would enable the inhab- 
itants to assert and maintain their rights to 
the property in the courts of the country as 
fully and absolutely as though their titles 
were derived directly from the United States. 
Where the titles were imperfect (and such 
was the condition of nearly all the titles 
held in the country), further action, by way 
of confirmation or release from the new gov- 
ernment, was essential. With respect to all 
such titles, and, indeed, with respect to all 
matters dependent upon executory engage- 
ments of the government, the ordinary courts 
of the United States, whether of law or equi- 
ty, were entirely powerless. They were 
without jurisdiction, and utterly incompetent 
to deal with them. 

By the act of March 3, 1851, the legislative 
department prescribed the mode in which 
the provisions of the treaty should be car- 
ried out, and the obligations of the govern- 
ment to the former inhabitants . discharged, 
so far as their rights respected the territory 
acquired; and thus provided the means of 
separating their property from the public do- 
main. That act created a commission of 
three persons, to be appointed by the presi- 
dent, by and with the advice and consent of 
the senate, for the express purpose of ascer- 
taining and settling private land claims in 
the state. It gave a secretary to the commis- 
sion, skilled in the Spanish and English lan- 
guages, to act as interpreter and to keep a 
record of its proceedings. It provided an 
agent, learned in the law and skilled in those 
languages, to superintend the interests of the 
United States, and it was made his duty to 
attend the meetings of the commissioners, 
to collect testimony on behalf of the United 
States, and to be present on all occasions 
when the claimant, in any case, took depo- 
sitions. To the commission, every person 
claiming lands in California, by virtue of 
any right or title derived from the Spanish 
or Mexican governments, was required, on 
pain of forfeiting his land, to present his 
claim, together with the documentary evi- 
dence and testimony upon which he relied 
in its support. The commissioners, while 
sitting as a board, and at their chambers, 
were authorized to administer oaths and take 
depositions in any case pending before them. 
The testimony was to be reduced to writing, 
and recorded in books provided for that pur- 
pose. The commissioners were obliged to 
hear every case, and decide upon the validi- 
ty of the claim, and, within thirty days after 
their decision, to certify the same, with the 
reasons on which it was founded, to the dis- 
trict attorney of the district. The act pro- 
vided also for a review of the decision of 
the commissioners, upon petition of the 
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claimant or the district attorney, setting 
forth the grounds upon, which, the validity 
or invalidity of the claim was asserted. To 
the petition an answer was required from 
.the contestant, whether claimant or the Unit- 
ed States. Subsequently, in August, 1S52, 
the act was changed in this particular, and, 
iwhen a decision was rendered hy the com- 
-missioners, they were required to prepare 
two certified transcripts of their proceedings 
and decisions, and of the papers and evi- 
dence upon which the same were founded, 
.one of which was to be transmitted to the 
attorney-general, and the other tiled with the 
clerk of the district court, and this filing 
operated as an appeal on behalf of the party 
against whom the decision was rendered. 
In case the decision was against the United 
States, the attorney-general, within six 
months after receiving the transcript, was 
required to cause a notice to be filed with 
the clerk that the appeal would be prose- 
cuted, or it was to be regarded as dismissed. 

Upon the review by the district court upon 
the petition or appeal, not merely the evi- 
dence before the commissioners was consid- 
ered, but further evidence could be taken by 
either the claimant or the government; so 
that, in fact, the whole matter was heard 
anew, as upon an original proceeding. From 
its decision, an appeal lay to the supreme 
court of the United States. 

As thus seen, the most ample powers were 
vested in the commissioners and the district 
court to inquire into the merits of every 
claim; and they were not restricted in their 
deliberations by any narrow rules of pro- 
cedure or technical rules of evidence, but 
could take into consideration the principles 
of public law and of equity in their broadest 
sense. When the claim was finally confirm- 
ed, the act provided for its survey and loca- 
tion, and the issue of a patent to the claim- 
ant. The decrees and the patents were in- 
tended to be final and conclusive of the rights 
of the parties, as between them and the 
United States. The act, in declaring that 
they should only be conclusive between the 
United States and the claimants, did, in fact, 
declare that as between them they should 
have that character. 

. Here, then, we have a special tribunal, es- 
tablished for the express purpose of ascer- 
taining and passing upon private claims to 
land derived from Spanish or Mexican au- 
thorities, clothed with ample powers to in- 
vestigate the subject and determine the va- 
lidity of every claim, and the propriety of 
its recognition by the government, capable 
as any court could possibly be made of de- j 
tecting frauds connected with the claim, and 
whose first inquiry in every case was neces- 
sarily as to the authenticity and genuine- 
ness of the documents upon which the claim 
was founded. 

We have a special jurisdiction of a like na- 
ture in the district court to review the de- 
cision made by the commissioner, and inves- 



tigate anew the claim. We have principles 
prescribed for the government of both com- 
mission and court in these cases, and of the 
supreme court, upon appeal from their de- 
cisions, not applicable in ordinary proceed- 
ings, either at law or in equity, and as al- 
ready stated, every person claiming land in 
the state was required to present his claim 
for investigation. The onerous duty thus 
thrown upon him was relieved of its oppres- 
sive characted by the accompanying assur- 
ance, that, when his claim was adjudged 
valid, the adjudication should be final and 
conclusive. 

On principle, such adjudications cannot be 
reviewed or defeated by a court of equity, 
upon any suggestion that the commissioners 
and court misapprehended the law, or were 
mistaken as to the evidence before them, 
even if that consisted of fabricated papers 
supported by perjured testimony. The very 
questions presented by the present bill were 
necessarily involved in the proceeding be- 
fore the commissioners and the district court, 
and the credibility of the testimony offered 
was a matter considered by them. Whether 
the grant produced by the claimant was 
genuine, and the claim resting thereon was 
entitled to confirmation, were the points at 
issue. The bill avers that the alleged grant 
was not genuine because it was ante-dated. 
But the genuineness of the document was 
the matter sub judice, and could not have 
been established, and the claim based upon 
it affirmed, except by evidence satisfactory 
to the commission and court, that it was 
made at the time stated. 

It is to no purpose in such case to invoke the 
doctrine that fraud vitiates all transactions, 
even the most solemn, and that a court of 
equity will set aside or enjoin the enforcement 
of the most formal judgments when obtained 
by fraud. The doctrine of equity in this re- 
spect is not questioned; it is a doctrine of the 
highest value in the administration of jus- 
tice, and its assertion in proper cases is es- 
sential to any remedial system adequate to 
the necessities of society. But it cannot be 
invoked to reopen a case in which the same 
matter has been once tried, or so put in issue 
between the parties that it might have been 
tried. The judgment rendered in such a case 
is itself the highest evidence that the alleged 
fraud did not exist, and estops the parties 
from asserting the contrary. It is afterwards 
mere assumption to say that the fraud was 
perpetrated. The judgment has settled the 
matter otherwise; it is res judicata. 

The frauds for which courts of euity will 
interfere to set aside or stay the enforcement 
of a judgment of a court having jurisdiction 
of the subject-matter and the parties, must 
consist of extrinsic collateral acts not involved 
in the consideration of the merits. They 
must be acts by which the successful party 
has prevented his adversary from presenting 
the merits of his case, or by which the juris- 
diction of the court has been imposed upon. 
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All litigants are equally entitled to justice 
from tUe tribunals of the country; they can 
.claim equal opportunities of producing their 
testimony and presenting their case, and they 
can equally have the advocacy of counsel. 
"Whenever one party by any contrivance pre- 
vents his adversary from having this equality 
with him before the courts, he commits a 
fraud upon public justice, which, resulting in 
private injury, may be the ground of equita- 
ble relief against the judgment recovered. 
Thus, if, through" his instrumentality, the wit- 
nesses of his adversary be forcibly detained 
from the court, or bribed to disobey its sub- 
poena, or the testimony of his adversary be 
jsecreted or purloined, or if the citation to 
him be given under such circumstances as to 
defeat its purpose, a fraud is committed, for 
which relief will be granted by a court of 
equity, if it produce injury to the innocent 
party. Any conduct of the kind mentioned 
'.would tend to prevent a fair,trial on the mer- 
its, and thus to deprive the innocent party of 
Jiis rights. So, if the litigation be collusive; 
if the parties be fictitious; if real parties af- 
fected are falsely stated to be before the court, 
the judgment recovered may be set aside or 
its enforcement restrained, for in all these 
cases there would be the want of the actual 
litigation which is essential to a valid judi- 
cial determination. To every such case the 
words of the jurist would be applicable: 
"Fabula, uon judicium, hoe est; in scena, non 
in foro, res agitur." 

The credibility of testimony given in a case, 
Rearing upon the issue, Is not an extrinsic col- 
lateral act, but is a matter involved in the 
consideration of the merits; and the intro- 
duction of false testimony, known or shown 
to be so, does not affect the validity of the 
judgment rendered. In every litigated ease 
where the interests involved are large, there 
is generally conflicting evidence. Witnesses, 
looking at the same transaction from differ- 
ent standpoints, give different accounts of it. 
The statements of some are unconsciously af- 
fected by their wishes, hopes, or prejudices. 
Some, from defective recollection, will blend 
what they themselves saw or heard with what 
they have received from the narration of 
others. Uncertainty as to the truth in a con- 
tested case will thus arise from the imperfec- 
tion of human testimony. In addition to this 
source of uncertainty may be added the pos- 
sibility of the perjury of witnesses, and the 
fabrication of documents. The cupidity of 
some and the corruption of others may lead to 
the use of these culpable means of gaining a 
quise. But every litigant enters upon the 
trial of a cause, knowing not merely the un- 
certainty of human testimony when honestly 
given, but that, if he has an unscrupulous 
antagonist, he may have to encounter frauds 
of this character. He takes the chances of 
establishing his case by opposing testimony, 
and by subjecting his opponent's witnesses to 
the scrutiny of a searching cross-examina- 
tion. The case is not the less tried on its 



merits, and the judgment rendered is none the 
less conclusive by reason of the false testi- 
mony produced. Thus, if an action be brought 
upon a promissory note, and issue be joined 
on its execution, and judgment go for the 
plaintiff, and there be no appeal, or if an ap- 
peal be taken, and the judgment be affirmed, 
the judgment is conclusive between the par- 
ties, although, in fact, the note may have 
been forged and the witnesses who proved its 
execution may have committed perjury in 
their testimony. The rules of evidence, the 
cross-examination of witnesses, and the fear 
of criminal prosecution with the production of 
counter testimony, constitute the only secu- 
rity afforded by law to litigants in such eases. 
A court of equity could not afterward inter- 
fere upon an allegation of the forgery and 
false testimony, for that would be to reopen 
the case to a trial upon the execution of the 
note, which had already been sub judice,and 
passed into judgment. 

These views are in consonance with the ad- 
judged cases. We have looked in vain 
through all those cited by the learned associ- 
ate counsel in the Throckmorton Case for any- 
thing infringing upon them. In the Duchess 
of Kingston's Case [1 Leach, 1461 the sen- 
tence of the spiritual court was held to be 
fraudulent and void, because obtained by col- 
lusion of the parties. And, in giving the opin- 
ion of the judges to the house of loi*ds, Chief 
Justice De Grey observed that, although a 
judgment was conclusive evidence upon the 
point involved, and could* not be impeached 
from within, yet, like all other acts of the 
highest judicial authority, could be impeached 
from without, and that fraud was an extrin- 
sic collateral act which vitiated the most 
solemn proceedings of courts of justice. 

In the Shedden Case, 1 Macq. 535, the ques- 
tion was whether a judgment of the court of 
sessions of Scotland against the legitimacy of 
the plaintiff, affirmed by the house of lords, 
could be attacked in another suit in the infe- 
rior court, and treated as a nullity for collu- 
sive suppression of proof which would have 
established his parents' marriage. The house 
of lords held that the judgment could be thus 
attacked, but that the allegations of fraud 
and collusion in the case were not sufficiently 
specific, pointed, and relevant to be admitted 
to proof. Opinions in the case were given 
by the chancell&r and two of the law lords, 
Brougham and St. Leonards. The judgment 
of the house of lords, said Brougham, was to 
be "dealt with in the inferior court before 
which its merits were brought; that is to 
say, not the merits of the judgment, but the 
merits of the parties who had so fraudulently 
obtained it— the question being, was it a real 
judgment or not? For that is the only ques- 
tion in such cases, and that is the question in 
this case." 

In Fernior's Case, 3 Coke, 77, the tenant 
continued to pay rent to his landlord after he 
had levied a fine with proclamation to bar the 
inheritance, and thus kept the latter in igno-* 
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raiiee of that proceeding. The tenant at- 
tempting, after the expiration of the lease, to 
hold the property on the ground that the 
right of the landlord was barred by the lapse 
of time allowed by statute to make an entry 
or bring his action after the fine, the court, 
upon a bill filed for relief, held that he was 
not barred, by reason of the deception prac- 
ticed upon him. The payment of the rent was 
in fact a declaration by the tenant that his 
relation to the landlord had not changed, and 
operated as a fraud preventing the latter 
from asserting his rights. 

Great stress is placed by the learned asso- 
ciate counsel upon these last two eases; but 
it is evident, from the statement we have 
made, that the fraud alleged in both cases 
was an extrinsic collateral act which prevent- 
ed the complaining party, in the one instance, 
from having the merits of his case consid- 
ered, and in the other instance from taking 
proceedings for his protection. So in all the 
other cases, extrinsic collateral acts of fraud 
will be found to constitute the grounds upon 
which the court has acted. And on princi- 
ple it must be so, for if the merits of a case 
could be a second time examined by a new 
suit, upon a suggestion of false testimony, 
documentary or oral, in the first case there 
would be no end to litigation. The. greater 
the interests involved in a suit, the severer 
generally the contention; and in the majority 
of such cases, the recovery of judgment would 
be the occasion of a new suit to vacate it, or 
restrain its enforcement. If the present bill 
could be sustained upon the grounds alleged, 
and we should set aside the decree of the dis- 
trict court, a new bill might years hence be 
filed to annul our judgment and reinstate the 
original decree, on the same grounds urged in 
this case, that fabricated papers and false tes- 
timony had been used before us, which eluded 
the scrutiny of the counsel and escaped our 
detection. Of course, under such a system 
of procedure, the settlement of land titles in 
the state would be postponed indefinitely, and 
the industries and improvements, which re- 
quire for their growth the assured possession 
of land, would be greatly paralyzed. 

For the reasons stated, we are of opinion 
that there is no ground of fraud presented 
by the bill for the interference of a court of 
equity with the decree of confirmation ren- 
dered by the district court. It is upon that 
ground alone that the bill proceeds. It is 
not a bill of review for new matter, discovered 
since the decree. A bill of that character can 
only be filed by leave of the court; and that 
cannot be obtained without a showing that 
the new matter could not have been used in 
the original cause, and could not previously 
have been ascertained by reasonable dili- 
gence. It does not lie where the decree in the 
original cause was obtained by consent, or 
where objections to the decree rendered were 
subsequently withdrawn and consent was giv- 
en to its execution. And it can only be al- 
lowed by a court possessing the power, upon 



a review of the case, to determine the rights 
of the parties to the property, or in the matter 
involved, or, at least, authorized to remit the 
case to a tribunal having adequate jurisdiction 
for that purpose. The present bill was not 
filed upon leave; and this court possesses no 
power to determine the right of the claimant, 
upon any review of the case, to a confirma- 
tion of his claim, and the only tribunal to 
which such a determination could be remitted 
has long since 'ceased to exist. 

But there are other and equally potential 
grounds against the maintenance of the pres- 
ent suit. The land commission and the dis- 
trict court, though exercising a special juris- 
diction, were invested with very large and 
extensive powers. They were not, as al- 
ready stated, bound in their % decisions to any 
strict rules of technical law, but could be gov- 
erned by the principles of equity in their wid- 
est scope. The result of their inquiries was 
to guide the government in the discharge of 
its treaty obligations. Considerations, there- 
fore, which could not be presented to ordinary 
tribunals, might very properly be regarded 
by them. 

After the determination of the commission- 
ers, if against the United States, the control 
of the proceedings was placed with the attor- 
ney-general. It rested with him exclusively 
to determine whether the appeal from the 
commissioners, taken by filing a copy of the 
transcript with the clerk of the district court, 
should be prosecuted or dismissed. So, also, 
when an appeal was taken from the decree 
of the district court, he could, in the same 
way, direct its prosecution or dismissal. Con- 
siderations, of policy, as well as of strict right, 
might be deemed by him sufficient to control 
his action in this respect In coming to a de- 
termination on the subject, he was not re- 
stricted to an examination of the transcript 
transmitted to him; he could look into the 
archives of the former government, the re- 
ports of officers previously appointed to ex- 
amine into the subject of the land titles of 
the state, the records of the land department 
at Washington, and any correspondence ex- 
isting between Mexico and the United States 
respecting the title. His power was unlimit- 
ed, and the propriety or legality of his aotion 
in any case was not the subject of review by 
any tribunal whatever, and it could only be 
revoked by the appellate court upon his own 
application. 

In the case of Yorba [unreported], the ap- 
peal from the decree of confirmation, ren- 
dered by the district court, was dismissed up- 
on notice of the attorney-general that the ap- 
peal would not be prosecuted, and thereupon 
the decree became final. The decree was 
thus assented to by the highest legal officer 
of the government, specially charged with su- 
pervision over the subject The validity of 
the decree, and of the grant upon which the 
claim of Yorba was fomnded, was thus forever 
put at rest From that day it could never be 
successfully questioned in any form of pro- 
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cedure, or by any tribunal known to our laws. 
It was a closed question for all time. 

But this is not all. The defendants pur- 
chased their interests after the final decree. 
They are charged in the bill, it is true, gen- 
erally, with notice of the alleged frauds of 
the claimant, but when, or where, or in what 
manner they had notice, is not averred. The 
vagueness of the allegation gives it only the 
weight of mere clamor. But, assuming that 
the defendants had sufficient notice to put 
them upon inquiry, they had at the same time 
notice of the decree, which was an adjudica- 
tion—the highest possible evidence— that the 
alleged frauds had no actual existence; and 
that to this adjudication the government, 
through its attorney-general, had consented. 
They had a right therefore, to rely implicitly 
upon the decree, and rest in confidence upon 
the assurance of its finality, given by the only 
officer of the United States who could ques- 
tion it. They can, therefore, justly insist up- 
on protection in the property purchased; 
and no court of equity, under the circum- 
stances, would lend its aid to the commission 
of so great a wrong as the destruction of 
their title. 

Where the district attorney of this district 
obtains authority to institute, in the name of 
the 1'nited States, a suit for that purpose, we 
are not informed. There is no law of con- 
gress which requires it or allows it; and we 
have sought in vain for the power of the at- 
torney-general to direct it That officer can, 
it is true, institute or direct the institution of 
suits for the revocation and cancellation of 
patents of lands belonging to the United 
States, issued upon false and fraudulent rep- 
resentations to .the executive officers of the 
land department, or upon their misconstruc- 
tion of the law. He is the legal adviser of 
the heads of the executive departments, and 
if they are fraudulently imposed upon, or 
have mistaken the law, he can take the nec- 
essary legal proceedings to recall the results 
•of their action. But that is a very different 
matter from instituting or directing proceed- 
ings to vacate or recall patents founded upon 
decrees of a commission or court exercising 
a special and exclusive jurisdiction over the 
subjects investigated, where the law declares 
that such decrees shall be final and conclu- 
sive between the parties, and to which de- 
crees the attorney-general in office at the time 
assented. Those decrees established the ob- 
ligation of the United States to the claim- 
ants under the treaty; and if the legislative 
-department, which authorized the proceedings 
before the commission and court, be satisfied 
with the result, it is difficult to see upon what 
pretense the attorney-general can seek to 
-disturb it. If the attorney-general, by virtue 
of his office, possesses any such extraordinary 
power, as claimed in the case, to disregard 
the action of his predecessor, and to renew 
litigation at his pleasure respecting the titles 
-of a whole people, upon a suggestion that 
false testimony may have been used in the 



original proceedings, the security which the 
holders of patents from the government is- 
sued upon such decrees have hitherto felt in 
their possessions is unfounded and delusive. 
We must have further evidence than is pre- 
sented to us before we can admit the exist- 
ence of a power so liable to abuse, and so 
dangerous to the peace of the community. 

But if we. admit that the attorney-general 
is authorized to direct the institution of a 
suit like the present, in the name of the Unit- 
ed States, and that the district attorney has 
been thus directed, his power in this respect 
must be exercised in subordination to those 
rules of procedure and those principles of 
equity which govern private litigants seeking 
to avoid a previous judgment against them. 
The United States, by virtue of their sover- 
eign character, may claim exemption from 
legal proceedings; but when they enter the 
courts of the country as a litigant they waive 
this exemption, and stand on the same foot- 
ing w T ith private individuals. Unless other- 
wise provided by statute, the same rules as 
to the admissibility of evidence are then ap- 
plied to them; the same strictness as to mo- 
tions and appeals is enforced; they must 
move for a new trial or take an appeal within 
the same time and in like manner, and they 
are equally bound to a*ct upon evidence within 
their reach. And, when they go into a court 
of equity, they must equally present a case 
by allegation and proof entitling them to 
equitable relief. 

Although, on grounds of wise public pol- 
icy, no statute of imitations runs against the 
Uniter States, and no laches in bringing a suit 
can be imputed to them, yet the facility with 
which the truth could originally have been 
shown by them if different from the finding 
made; the changed condition of the parties 
and of the property from lapse of time; the 
difficulty, from this cause, of meeting objec- 
tions which might perhaps, at the time, have 
been readily explained; and the acquisition 
of interests by third parties upon faith of the 
decree, are elements which will always be 
considered by the court in determining wheth- 
er it be equitable to grant the relief prayed. 
All the attendant circumstances of each case 
will be weighed, that no wrong be done to the 
citizen, though the government be the suitor 
against him. 

The bill in the present case not only does 
not disclose, as already shown, any extrinsic 
collateral acts of fraud constituting grounds 
for equitable relief, but alleges that the ante- 
dating of the grant and act of juridical pos- 
session, which form the gravamen of com- 
plaint, appear on the face of the original 
documents on file in the archives in the cus- 
tody of the surveyor-general of the United 
States. If this be so, the law agent should 
have shown the fact by the production of the 
originals. He should have inspected original 
documents in all cases where copies alone 
were offered by the claimant, whether sus- 
picions were excited or not as to their gen- 
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uineness. The law of Mexico with respect 
to the alienation of her public lands was 
well known at the time. It had been the 
subject of reports to the government by 
agents employed to look into the grants of 
the former government, and of consideration 
and comment by the courts in numerous 
instances. That law pointed out the pro- 
ceedings required for the acquisition of titles 
of land from Mexico, and showed that a rec- 
ord of them was required to be kept. That 
record was in the possession of the United 
States, and should have been examined by 
- the law agent of the government whenever 
any of its entries or documents were the 
foundation of a claim. He was appointed 
for the express purpose of looking after and 
protecting the interests of the United States. 
.The allegation that the claimant was guilty 
of a fraudulent suppression in not producing 
all the documents in the archives respecting 
his title is puerile. He produced all that was 
necessary to present his claim, and if the 
law agent was not satisfied with them, he 
should have made his objection at the time. 
The archives were not in an "unsearchable 
condition," as alleged, until 1858; but even 
if they had been, the law agent could still 
have insisted upon the production of the 
originals for inspection. 

After the archives were arranged and the 
alleged ''unsearchable condition** ceased, 
.nearly eighteen years elapsed before the 
present bill was filed, and no excuse is of- 
fered for this delay. During these eighteen 
years, which constitute a period equivalent 
almost to a century in other countries, great 
changes in the condition and value of real 
property in the state have occurred. During 
this period, the original claimant, who might 
perhaps have explained the alleged altera- 
tion of dates, has deceased, and third parties 
have acquired his interests, and, it is said, 
have made valuable and expensive improve- 
ments upon the property. Courts of equity 
will not entertain a suit to vacate a decree, 
even in case of palpable frauds, when there 
has been unnecessary delay in its institution, 
and the rights of third parties, as in this 
ease, have intervened in reliance upon the 
decree. Considerations of public ^policy re- 
quire prompt action in such eases, and if, by 
delay in acting, innocent parties have ac- 
quired interests, the courts will turn a deaf 
ear to the complaining party. This is the 
doctrine of equity, irrespective of any stat- 
ute of limitations, and irrespective of the 
character of the suitor. It is essential that 
this doctrine should be vigorously upheld for 
the repose of titles and the security of 
property. 

It only remains to notice the allegations 
of the bill with respect to a previous grant 
of eleven leagues, stated to have been ob- 
tained by the claimant from the Mexican 
nation in 1840, and the allegation that the 
approved survey of the claim confirmed was 
not in accordance with the map accompany- 



ing the grant, and the act of juridical pos- 
session. 

Whether the issue of a previous grant to 
the claimant for the quantity designated 
would have disqualified him from receiving 
a second grant, was a question of law, to be 
determined by the commissioners and dis- 
trict court; and any error committed in its 
determination could only be corrected on ap- 
peal. And the allegation of fraudulent con- 
cealment by the claimant of the existence 
of the prior grant is an idle one in the face 
of the fact that the Mexican law, of which 
the court is bound to take notice, required 
a record of every grant to be kept, and that 
this record, with other public property, pass- 
ed to the United States on the cession of the 
country. If there was any such grant as 
stated, so far from its existence being con- 
cealed by the claimant, the evidence of its 
existence was in the custody of the govern- 
ment, and its attention had been specially 
directed to the document by agents ap- 
X>ointed to ascertain what grants had been 
made by the former government, who exam- 
ined the records and reported a list of all 
grants found among them. Allegations thus 
in conflict with the public records and pub- 
lic history of the country need not be special- 
ly controverted any more than allegations 
at variance with the settled law. A fraud- 
ulent concealment by the claimant of a pub- 
lic record, never in his possession, but al- 
ways in the keeping of the government, and 
open at all times to the inspection of the 
world, was a thing impossible. The bill 
might, with as much propriety, have alleged 
that the claimant concealed from the court 
one of the public statutes of the country. 

As to the alleged error in the survey of the 
claim, it need only be observed that the 
whole subject of surveys upon confirmed 
grants, except as provided by the act of 
1SU0, which did not embrace this case, was- 
under the control of the land department, 
and was not subject to the supervision of the* 
courts. Whether the survey conforms to the 
claim confirmed, or varies from it, is a mat- 
ter with which the courts have nothing to. 
do; that belongs to a department whose ac- 
tion is not the subject of review by the ju- 
diciary in any case, however erroneous. The 
courts can only examine into the correctness- 
of a survey when, in a controversy between 
parties, it is alleged that the survey made 
infringes upon the prior rights of one of 
them; and can then look into it only so far 
as may be necessary to protect such rights. 
They cannot order a new survey, or change- 
that already made. 

It follows, from the views we have ex- 
pressed, that the demurrer to the bill must 
be sustained; and as no amendment would 
reach the principal objection, namely: that 
the alleged frauds are not such extrinsic 
collateral acts as would justify the interfer- 
ence of equity with the decree of confirma- 
tion, the bill must be dismissed. 
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The principal objection to the bill in this 
case applies with equal force to the bills in 
the Throckmorton and Carpentier Cases, and 
the demurrers in those cases will also be 
.sustained, and the bills dismissed. The al- 
legation in the Throckmorton Case, that the 
defendant Howard had notice of the fabrica- 
tion of the papers from the claimant, given 
in other proceedings before the board, and 
other allegations imputing guilty knowledge 
to him and to the other defendants, are too 
.vague and general to merit consideration, 
made as they are in a bill not verified, and 
only upon information and belief. The dis- 
trict attorney should at least have stated 
the sources of his information and the 
grounds of his belief, that the court might 
see that the former was something better 
than idle rumor, and the latter something 
more than unfounded credulity. 

The defendant Howard has filed an answer 
denying under oath, generally and specifical- 
ly, every charge against him; but by stipu- 
lation on the argument, he is to have the 
.benefit of the decision upon the demurrer. 

As the questions presented in the several 
cases are of vast importance to the people 
of this state, the district judge, whose great 
experience in the examination of land cases 
gives weight to his views, will read a con- 
current opinion with special reference to the 
Carpentier Case. 

i Our judgment is that the demurrers be 
(Sustained in the three cases, and the bills 
be dismissed;, and it is so ordered. 

HOFFMAN, District Judge, concurring. As 
the principal questions involved in these 
cases are the same, they have been argued 
* .and submitted together. For convenience of 
•treatment, I have confined my attention, in 
^his opinion, to the case of U. S. v. Car- 
.pentier; but the views expressed will ap- 
-ply to all. 

The bill in this case in substance alleges 
that on the ninth of May, 1852, Victor Cas- 
tro and Juan Jose Castro presented to the 
board of commissioners for ascertaining and 
settling private land claims in California, a 
petition prayiug a confirmation of their title 
to a certain sobrante or surplus of lands 
lying between the ranchos of San Antonio, 
San Pablo, Pinole, Moraga and Valencia. 
That in support of this claim, the defendant 
Carpentier, as attorney for the other defend- 
ants, presented to the board certain docu- 
mentary proofs in the bill particularly men- 
tioned. 

That the board of commissioners considered 
the claim, and on the third day of July, 1S55, 
rendered an opinion thereon, and, on the same 
day, rendered a final decree therein, adjudg- 
ing "the claim of the said petitioners, Juan 
Jose and Victor Castro, to be valid, and de- 
creeing that the same be and is hereby con- 
firmed." 

That afterwards, on or about the sixth day 
of February, 1S50, a certified copy of said 



proceedings and decree was duly Hied with 
the clerk of the United States district court 
for the Northern district of California. 

That on the fourth of April, 1856, a notice 
w r as filed from the attorney-general of the 
United States, to the effect that the appeal 
from the decision of the board of commission- 
ers would be prosecuted by the United States. 

That on the sixth of April, 1S57, a further 
notice from the attorney-general was filed, to 
the effect that the appeal would not be pros- 
ecuted by the United States, and on the same 
day a stipulation was signed by Wm. Bland- 
ing, Esq., district attorney, and by the attor- 
ney for the claimants, consenting that the 
appeal be withdrawn and dismissed. Upon 
which notice and stipulation an order was 
made by the district court, dismissing the ap- 
peal and giving leave to the claimants to pro- 
ceed under the decree of the board of com- 
missioners as under final decree. 

That since said date no other proceedings 
have been had in said case or claim. 

The bill further charges that the documen- 
tary evidence so presented to the board by 
the claimants was forged, fraudulent, ante- 
dated, and fabricated— in pursuance of a con- 
spiracy entered into by Juan Jose and Victor 
Castro, Juan B. Alvarado and Francisco Arce, 
whose names appear on the said documents. 
That the said simulated petition and grant 
were so forged, fabricated, and antedated 
with the full knowledge and consent of the 
defendants, Carpentier and Adams, and that 
they have, from the date of said forgery, 
.claimed and asserted title to the said sobrante 
lands, or a portion thereof. 

The bill further charges, that in the pro- 
ceedings before the board, the defendants, 
Carpentier, Adams and Castro, and their as- 
sistants, intentionally and fraudulently sup- 
pressed and failed to present to the said 
board the grants which had been made, by 
the government of Mexico of the said ranchos 
of San Antonio San Pablo, Pinole, Moraga, 
and Valencia, with intent to conceal from the 
law agent and from the said commissioners 
the fact that the said pretended sobrante had 
been antedated as aforesaid, and that if said 
grants had been presented, it would have ap- 
peared that two of the said ranchos were not 
granted until several months subsequently to 
the date of the said pretended sobrante grant. 

That by the said fraudulent misrepresenta- 
tions, concealment, and suppression, the law* 
agent was deceived and misled, and the Unit- 
ed States deprived of all opportunity to con- 
test the confirmation of said grant, on the 
grounds aforesaid, and the said commission- 
ers were likewise deceived and misled, and 
induced to confirm the grant to the manifest 
detriment of the United States. 

The bill further avers that the facts afore- 
said were not discovered by the United States 
until long after the said grant had been con- 
firmed, and not until within one year next 
preceding the filing of this bill, and "that 
said facts have been derived from the in- 
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formation of living witnesses, from an ex- 
amination of the archives, from court rec- 
ords, and from other sources." 

The prayer of the bill is that by the de- 
cree of this court the said grant be declared 
fraudulent and invalid, and that the con- 
firmation thereof was obtained by fraud; that 
the dismissal of the appeal in the district 
court was obtained by fraud; that said grant 
and confirmation be annulled and set aside; 
and that said defendants, and each of them, 
be forever estopped from asserting any title 
to said lands under said pretended grant or 
decree of " confirmation, purchase, or posses- 
sion; and that the same are public lands of 
the United States. 

The defendants have demurred to the bill 
on the ground that this court has no jurisdic- 
tion of the subject-matter of the suit. 

By the ninth article of the treaty of Guad- 
alupe Hidalgo, it was stipulated "that Mex- 
ican citizens shnll be maintained and pro- 
tected in the fre*> enjoyment of their liberty 
and property, and secured in the free exer- 
cise of their religion, without molestation." 

To enable the United States to fulfill this 
obligation, it was necessary to provide means 
for ascertaining what lands in the ceded ter- 
ritory were held in private ownership, and of 
what lands the title passed to the United 
States. 

The means adopted were the instrumental- 
ities and proceedings provided in the act of 
March 3, 1851. 

Its title expresses its object. It" is entitled 
"An act to ascertain and settle private land 
claims in California." 

The first section provides that, for the pur- 
pose of ascertaining and settling private land 
claims in California, a commission shall be 
constituted, consisting of three commission- 
ers, etc. By subsequent sections, it is made 
the. duty of the commissioners to examine the 
claims submitted to them, and to decide upon 
their validity, and rules are prescribed by 
which their decisions shall be governed. 

The fourth section provides for the appoint 
inent of a law agent, whose special duty it 
shall be "to superintend the interests of the 
United States" in the premises, to attend 
the meetings of the board, to collect testimony 
in behalf of the United States, and to attend 
at the taking of depositions by the claimants; 
and no deposition is allowed to be read in 
evidence unless taken on notice in writing to 
the agent or to the district attorney, if the 
case is appealed to the district court. Other 
sections confer upon the district court juris- 
diction to hear the cause de novo on appeal, 
and particularly prescribe the manner in 
which appeals shall be taken and the pro- 
ceedings conducted; and finally the right of 
appeal to the supreme court is given to ei- 
ther party. 

The final decrees rendered by the commis- 
sioners, or by the district or supreme courts, 
or any patent issued under the act, are. by 
section 15, declared to be conclusive between 



the United States and the^^aid claimants, 
but shall not affect the interests of third per- 
sons. 

The submission of their claims to the tri- 
bunal thus constituted was not left to the 
choice of the claimants. 

By section 8, each and eveiy person claim- 
ing lands by virtue of any right or title de- 
rived from the former governments of Califor- 
nia, was required to present the same, to- 
gether with the documentary evidence and 
testimony of witnesses relied on, to the 
board; and the thirteenth section declares 
that all lands, the claims to which shall not 
have been presented to the commissioners 
within two years after the date of the act, 
shall be deemed, held and considered as part 
of the public domain of the United States. 

This act, although benevolently designed, 
has in its practical operation imposed a griev- 
ous, though perhaps unavoidable, burden up- 
on the holders of Mexican titles in this state. 
They have been subjected to the expense and 
delay of a litigation which, after the lapse 
of more than twenty-five years, can scarcely 
be said to have terminated. To whatever 
criticisms the act of 1851 may be obnoxious, 
it certainly cannot be reproached for having 
failed to guard the interests of the United 
States in the amplest manner. 

The appeals to the district court from the 
decisions of the board gave to both parties, 
in every case, the benefit of a trial de novo 
on the merits, with the unrestricted right to 
take further proofs. Six months were allow- 
ed to the party against whom the board had 
decided to determine whether or not the ap- 
peal should be prosecuted. Prom the decree 
of the district court an appeal was allowed 
to the supreme court, to be taken at any time 
within five years; and even when the cause 
had reached the supreme court, it might still 
be remanded for further proof, in case the 
evidence with regard to the validity of the 
claim was deemed to be unsatisfactory. U. 
S. v. Teschmaker, 22 How. [63 U. S.J 392; 
U. S. v. Pico, Id. 404; U. S. v. Vallejo, Id. 
416; U. S. v. Cambuston, 20 How. [61 U. S.] 
59. 

Such were the means adopted by the polit- 
ical department of the government to enable 
it to discharge its treaty obligations with in- 
telligence and justice. It, in effect, called to 
its assistance the courts, and for that pur- 
pose invested them with a jurisdiction in all 
respects special and extraordinary, and 
which, except for the act, they would not 
have possessed. Foster v. Neilson, 2 Pet. 
[27 U. S.] 314; U. S. v. Arredondo, 6 Pet. [31 
U. S.] 742; Beard v. Federy, 3 Wall. [70 U. 
S.] 492. 

The treaty is a contract made by the na- 
tion acting through the political branch of 
its government. Its execution is confided 
to that branch of the government alone. 
And until it has provided the means and 
ordained the mode of its execution, no court 
has authority to decide what cases fall 
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within its provisions, or what titles the 
United States is bound to respect A for- 
tiori must the ordinary courts he without 
jurisdiction, when the political power has 
confided the whole subject to special tribu- 
nals, whose final decrees it has declared shall 
be conclusive. 

In the case of U S. v. Arredondo, 6 Pet. 
[31 U. S.] 742, Mr. Chief Justice Marshall 
says: "Should we be called on to decide on 
the validity of a title acquired by any Span- 
ish grant not embraced by these laws (i. e., 
the laws of 1824 [4 Stat. 52] and 1828 [Id. 
2S4], which conferred the special jurisdic- 
tion), we should feel bound to follow the 
course pursued in Foster v. Neilson, in rela- 
tion to the stipulation in the eighth article 
of the Florida treaty, that the legislature 
must execute the contract before it can be- 
come a rule for this court." 

It is urged that a court of general equity 
jurisdiction may take cognizance of this bill, 
because of the fraud it alleges. 

The fraud principally relied on is the pres- 
entation to the board of certain documen- 
tary evidences of title, which the parties 
presenting them knew to be forged and ante- 
dated. 

But these documents were presented to a 
tribunal created for the sole purpose of in- 
vestigating and deciding upon their validity; 
and of this, genuineness was the first and 
indispensable element. The question, there- 
fore, presented to this court on the allega- 
tion of fraud, is precisely the question pre- 
sented to the board and" to the district and 
supreme courts, and of which the act gave 
to those tribunals exclusive cognizance; and 
the maintenance by this court of its juris- 
diction in this case involves the assump- 
tion of jurisdiction to review and reverse 
the final decisions of the board, the district 
and the supreme courts, on the very issues 
presented for their determination. 

Nor is this all. The jurisdiction of this 
court is not claimed to exist by reason of 
its relation to the district court as a supe- 
rior tribunal, nor because the law has com- 
mitted to it any authority to pass upon 
titles of this description. 

Its inherent jurisdiction as a court of gen- 
eral equity powers is alone appealed to. 
But if it derives its jurisdiction from that 
source alone, no reason is perceived why the 
attorney-general might not, had he seen fit, 
have invoked the same jurisdiction in any 
state court to which similar powers have 
been confided. And the anomaly might thus 
have been presented of a state court deter- 
mining the rights and duties of the United 
States under a treaty, and reviewing and re- 
versing the decision of the supreme court of 
the United States on a subject-matter of ex- 
clusively national concernment, and of 
which the political department of the na- 
tional government or the tribunals of its se- 
lection have exclusive cognizance. 

The provision in the act of 1851, which de- 



clares the final decrees of the board and of 
the district and supreme courts to be con- 
clusive as between the United States and 
the claimants, has already been cited. 

It will not be disputed that, if the allega- 
tions in this bill are sufficient to show juris- 
diction, every case heretofore decided under 
the provisions of the act may be re-opened 
for examination in this court on its merits, 
whenever the attorney-general or those to- 
whom he may delegate his authority consid- 
er themselves justified in alleging that false 
and fabricated documentary evidence of 
title has knowingly been presented. 

Before this can be allowed, we must first 
deprive the clause in the act, which deelares- 
that final decrees made under its provisions 
shall be conclusive, of all significance and 
effect 

It is urged, however, that all final judg- 
ments of courts of competent jurisdiction 
are conclusive, and that the conclusiveness 
attributed by the act to final decrees in 
this class of cases is no greater than that 
possessed by other final decrees. All may 
be impeached for fraud; for "fraud vitiates 
the most solemn judgments." 

The general proposition may be conceded, 
but the question recurs: Is the fraud char- 
ged in this bill such as a court of* general 
equity jurisdiction can take cognizance of 
under the circumstances of this case, and 
such as will destroy the conclusiveness of 
the final decree in the former proceedings? 

The validity of an alleged Mexican or 
Spanish claim depends upon the genuineness 
of the title-papers, and upon their legal 
effect as translative of title. 

The first is the more difficult, and fre- 
quently the only point in controversy. 

To deny the conclusiveness of the decree 
on the question of genuineness is to deny it 
on the principle point submitted for adjudi- 
cation. 

If Mexico, solicitous to secure the rights- 
of its citizens in the ceded territory, had de- 
manded of the United States what means 
the latter would adopt for their maintenance 
and protection; and the United States had 
stipulated in the treaty that the means 
should be those provided in the act of 1851, 
and had further declared that the investiga- 
tion should be conducted as between equal 
litigants before a court of justice, and that 
the result of the inquiry should be conclu- 
sive of the rights of both parties— would it 
be compatible with good faith for the Unit- 
ed States to contend that under these stipu- 
lations there was tacitly reserved to itself 
a right, not conceded to its antagonist, to re- 
open and re-examine before a tribunal not 
mentioned in the treaty the identical ques- 
tions which it had agreed should be finally 
determined in another mode; and that it 
could do this at any time, however remote 
.from the date of the final determination, 
and no matter how ample had been its op- 
portunities for investigation, on the plea 
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that the statute of limitations does not run 
against the government, and that no laches 
can be imputed to a sovereign? 

Could it maintain the true construction of 
the treaty to be that the final decrees of its 
tribunals adjudging grants to be genuine 
should be conclusive, provided the grants 
were genuine, and that that question it 
could always re-open before the ordinary 
tribunals ? 

It is believed that no representative of the 
political department of this government 
would contend for such a construction of 
the treaty stipulation supposed; and a sim- 
ilar construction of identical provisions in 
an act of congress must be equally rejected 
by the court. 

To accept it would be to make the title of 
the act, "An act to ascertain and settle pri- 
vate land claims in California," a misnomer, 
and the pledge that the result of the pro- 
ceedings it directs shall be conclusive a de- 
lusion. 

By the treaty with Spain of February 22, 
1819 [8 Stat. 252], the United States exon- 
erated Spain from all demands in the future 
on account of certain specified claims of its 
citizens, and agreed to make satisfaction of 
the same to an amount not exceeding four 
millions of dollars. To ascertain the amount 
and validity of these claims, it was stipulat- 
ed that a commission, to consist of three 
commissioners, etc., should be appointed "to 
receive and examine and decide upon the 
amount and validity of all claims included 
with the description mentioned." 

With respect to the decisions of these com- 
missioners, the supreme court says: 

"The object of the treaty was to invest the 
commissioners with full power and author- 
ity to receive, examine and decide upon the 
amount and validity of the asserted claims 
upon Spain for damages and injuries. Their 
decision, within the scope of their authority, 
is conclusive and final If they pronounce 
the claim valid or invalid, if they ascertain 
the amount, their award in the premises is 
not re-examinable. The parties must abide 
by it as the decree of a competent tribunal 
of exclusive jurisdiction. A rejected claim 
cannot again be brought under review in 
any judicial tribunal. An amount once fixed 
is a final ascertainment of the damages or 
injury. This is the obvious purport of the 
language of the treaty." Comegys v. Vasse, 
1 Pet. [26 U. S.] 212. 

If we substitute for the word "treaty" in 
this extract the words "act of 1851," the lan- 
guage will admit of almost literal application 
to the case at bar. 

The claims to be presented to the commis- 
sion under the treaty with Spain were claims 
to indemnity for injuries. The claims to be 
presented to the board under the act of 1851 
were claims to lands. In the former case, 
the treaty itself provided for the constitution 
of the commission. In the latter, the treaty 
stipulated in general terms for the protection 



of the inhabitants of the ceded territory in 
their rights of property, and an act of con- 
gress confided the duty of ascertaining those 
rights to a commission established by its 
own authority, with appeals to the national 
courts. But these differences make no dis- 
tinction in principle between the two cases. 

The authority of the commission in the one 
case, and that of the board of commission- 
ers and the courts in the other, are alike 
exclusive. And the awards of the one and 
the decrees of the other are alike conclusive 
of the rights of the parties. The assumption 
of a jurisdiction by a court of equity to re- 
examine final decrees made under the act of 
1S51 involves in principle the assumption of 
jurisdiction to re-examine all awards made 
by special commissions constituted under 
treaties with foreign nations. 

Among the great number of claims to lands 
in the territories ceded to the United States 
by France and Spain, it is not to be supposed 
that many fraudulent titles may not have es- 
caped the scrutiny of the tribunals appointed 
to determine their validity. It is a signifi- 
cant circumstance, that in no case, so far as 
the judicial history of the country informs 
us, has the United States, on discovering the 
fraud, attempted to cause the re-examination 
before the ordinary tribunals of a finally con- 
firmed claim. 

In the Case of Sampeyreac, 7 Pet. [32 U. 
S.] 222, which is the only reported case 
where a re-examination was made, it was 
done by virtue of a special act of congress, 
which authorized the proceeding, not before 
the ordinary tribunals, but by bill of review 
in the special tribunal upon which the orig- 
inal jurisdiction over the cause had been 
conferred. Whether or not by virtue of that 
jurisdiction it might have entertained a bill 
of review to set aside its own decree, the 
supreme court does not decide. An act of 
congress seems to have been deemed neces- 
sary to confer the authority. But it is no- 
whei*e intimated that any court of equity 
powers, but upon which no authority to pass 
upon the validity of clatms of that descrip- 
tion had been conferred, could have enter- 
tained such a bill, or in any other form have 
re-examined the questions finally decided by 
the special tribunal. 

The case was one of admitted forgery. But 
it was nevertheless contended by counsel, that 
the decree of the court being conclusive be- 
tween the parties, congress had no power to 
authorize the review, or to disturb vested 
rights. The supreme court, without passing 
upon' the general proposition, overruled the 
objection, on the ground that Sampeyreac 
was admitted to be a fictitious person, and 
that, therefore, there had been no real par- 
ties before the court between whom the de- 
crees could be conclusive. 

The position taken by counsel in this cast 
may, perhaps, be extreme and untenable. Ii» 
deciding the case at bar, it is not necessary 
to assert that, where a fraudulent title has 
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been confirmed, the United States is entirely 
without remedy, nor that the political de- 
partment of the government may not, if it sees 
fit, invest the courts with authority to re-ex- 
amine the questions which, as the law now 
stands, remain finally decided in these cases. 
But, until congress has so expressed its will 
and conferred the requisite authority, it may 
confidently he affirmed that the ordinary tri- 
bunals are without jurisdiction. 

The counsel for the United States has drawn 
u vivid picture of the avowed forger glorying 
in his crime, defying the justice he has duped, 
and demanding that the officers of the gov- 
ernment shall, by issuing to him his patent, as- 
sist him in consummating his fraud. 

In discussing a dry question of jurisdiction, 
such appeals are, perhaps, not quite appro- 
priate. But, if the practical bearings of the 
questions to be decided are fit subjects for 
consideration, it may be observed that the 
question is not whether an admitted forger 
shall be allowed to enjoy the fruits of his 
crime (for the demurrer admits the truth of 
the allegations of the bill only hypothetically, 
and for the purposes of the argument), but 
whether every title in this state derived from 
the former governments shall be subjected to 
the ordeal of a new litigation whenever the at- 
torney-general, or those who may obtain his 
ear by, it may be,, false or interested repre- 
sentations, sees fit to allege in an unsworn 
bill that the documentary evidence on which 
the title rests is forged or antedated. 

If, without the authority of congress, and 
on such representations, a cloud can be cast 
upon titles in this state, the effect would be 
little short of a public calamity. The repose 
of ancient possessions would be disturbed, and 
the security of titles, long since and after 
protracted litigation adjudged to be valid, 
would be menaced. A tremendous weapon 
of vexation, oppression, or extortion might be 
placed in the hands of unscrupulous persons, 
and the horde of professional witnesses which 
has so long infested the courts in this class 
of cases might resume their trade, and again 
find a market for their venal testimony. 

Compared with evils such as these, the pub- 
lic benefits to be derived from the exposure of 
the few frauds which may have eluded the 
vigilance of the court or officers of the govern- 
ment would be insignificant. 

It has not been thought necessary to enter 
into a detailed examination of the cases cited 
from the English and American reports which 
determine when and under what circum- 
stances equity will relieve against a judgment 
obtained by fraud. The question before the 
■court turns upon considerations so peculiar 
to itself that adjudged cases in England bear 
to it but a faint and remote analogy. None 
of them involve the question which is deemed 
the principal one in this case, and the correct- 
ness of the decisions in some may be open to 
doubt or discussion, "Nil agit exemplum litem 
quod lite resolvit." Perhaps the nearest an- 
alogy is that afforded in the case of a forged 



will decided to be genuine by a probate court 
Even in such a case the supreme court, fol- 
lowing the English authorities, has held that 
equity has no jurisdiction to avoid the will 
or set aside the probate. Case of Broderick'is 
Will, 31 Wall. [SS U. S.] 503. 

In the ordinary course of proceedings in pro- 
bate courts, the will is often submitted by the 
executor in the absence of the parties interest- 
ed to contest its validity, and the time allowed 
the latter to intervene is necessarily short. 
But in cases submitted to the board, in the 
compulsory litigation which the act of 1S51 
required, the opposing party is in court de- 
manding the investigation of the genuineness 
of the claim, and consenting in advance to 
be bound by the decisions of tribunals of its 
own appointment. 

To relieve against a fraud effected by the 
forgery of a will, as of any other instrument, 
falls within the ordinary scope of the powers 
of a court of equity. Its jurisdiction is ousted 
b'ecause the law has given to another tribunal 
exclusive jurisdiction over the subject. But 
in the cases at bar the jurisdiction fails, not 
merely because congress has confided to other 
tribunals exclusive jurisdiction over the sub- 
ject, but also because this court would have 
no power, even if such exclusive jurisdiction 
had not been vested elsewhere, to decide what 
are the rights and duties of the United States 
under the treaty, and to what cases its stipu- 
lations apply. 

The cases of Johnson v. Towsley, 13 Wall. 
[SO U. S.] 91, and Niles v. Anderson, 5 How. 
(iliss.) 360, are much relied on by the counsel 
for the United States. On examination, they 
will be found to have no application to the 
ease at bar. 

In Johnson v. Towsley, and the succeeding 
case of Samson v. Smiley [13 Wall. (80 U. S.) 
91, note], it was merely held that when a 
party is deprived of his right of pre-emption, 
otherwise perfect, by a mistake of law or 
fact on the part of the land department, eq- 
uity will relieve, and, if a patent has been is- 
sued, control it in the hands of the patentee 
for the benefit of the party rightfully entitled. 

In the case of Niles v. Anderson, it was held 
that where a person had fraudulently ob- 
tained from certain United States officers cer- 
tificates to an Indian deed, which were nec- 
essary to give it validity, equity would re- 
strain him from prosecuting an ejectment suit 
founded on the deed against a party in pos- 
session holding under a prior equitable deed 
from the same Indian. It is obvious that 
these authorities throw no light upon the ques- 
tion of the conclusiveness of a final decree of 
confirmation under the act of 1851, or on that 
of the jurisdiction of this court, as a court of 
equity to set aside those decrees, or enjoin 
against their use. Where in the course of a 
proceeding before a court having jurisdiction 
of the subject-matter of the controversy, a 
judgment is set up as an estoppel, and con- 
clusive of the rights of the parties, its effect 
may be avoided by proving that it was pro- 
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cured by fraud and collusion. Such was the 
celebrated Case of the Duchess of Kingston, 
in which it was decided that a judgement ob- 
tained by fraud would not stand in the way of 
prosecution for bigamy— that the suit in the 
ecclesiastical court was a contrivance anerely 
—a link in the chain of fraud and in truth no 
judgment— according to the phrase used by 
Lord Loughborough: "Fabula non judicium 
hoc est. In scena non in foro res agitur. 

But here the jurisdiction of the house of 
peers to try the defendant for the crime of 
which she was accused, was undoubted. The 
judgment of the ecclesiastical court was re- 
lied on as judicially establishing that the al- 
leged first marriage had not been contracted. 
The judgment was disregarded because it had 
been collusively obtained in a sham suit. 

But in suits at bar there is no subject-matter 
of which the court has jurisdiction, in the 
trial of which the validity of the decrees now 
assailed is questioned collaterally or incident- 
ally. The very object and prayer of the bills 
is to obtain a decree declaring the original 
grants fraudulent and invalid, the lands cov- 
ered by them to be public lands of the United 
States, and that the decree of confirmation be 
annulled and set aside. In the brief filed by 
the counsel for the United States, he has dis- 
claimed all right to demand the greater part 
of the relief prayed for in the bills. But he 
insists upon the right to a decree enjoining 
those defendants from availing themselves of 
the decree of confirmation, and from suing 
out a patent. He admits that as to innocent 
parties who may have purchased since the 
final decrees of confirmations, the decrees 
will stand, and he suggests that they may 
even obtain patents for their lands, in their 
own names or in those of the guilty defend- 
ants. 

But this change in the form of the relief 
demanded leaves the force of the objections 
to it unimpaired. Before the court can 
grant it it must first pass upon the genuine- 
ness and validity of the original grants— a 
subject over which, as has been shown, it 
has no jurisdiction. In truth, stripped of all 
disguises, these proceedings are in effect 
appeals to this court from the decisions of 
the special tribunals, or they are bills of re- 
view to set aside the decrees for newly dis- 
covered evidence, and the allegations of 
fraud, which are supposed to give jurisdic- 
tion to the court, only reveal more clearly 
the true nature of the suits. 

It is believed that the foregoing conclusively 
shows that this court has no jurisdiction to in- 
quire into the fraud principally relied on, be- 
cause:— 

1. The inquiry would involve a re-examina- 
tion of the very question, exclusive jurisdic- 
tion to decide which, has been confided to oth- 
er and special tribunals; 

2. Because the decisions of those tribunals 
are declared by law to be conclusive of the 
rights of the parties; 

3. Because even if no such jurisdiction had 
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been confided to special tribunals, this court 
would be without authority under its general 
equity powers to determine what cases fall 
withiu the protecting clause of the treaty, or 
when and in what mode the political depart- 
ment of the government should fulfill its 
treaty stipulations. 

But waiving for the moment all considera- 
tions arising out of the special circumstances 
of this case, let us briefly examine the more 
general positions assumed by the counsel of 
the United States. It is in effect contended 
that where a party has been forced to com- 
mence a suit to establish the genuineness of a 
document, and the suit is tried on that issue, 
his adversary may omit to bring forward 
proofs of its fraudulent character which are 
in his own possession, aud which by reasona- 
ble diligence he might have produced; and 
afterwards, when judgment has gone against 
him, may ask a court of equity to set aside 
that judgment and retry the same issue, not 
on the ground of newly discovered evidence 
which could not by reasonable diligence have 
been procured, nor on the ground of fraud 
practiced in the course of the proceedings, but 
on the allegation that the document adjudged 
to be genuine was in fact fraudulent, and that 
he believed in and was misled by the asser- 
tion of its genuineness made by his antagon- 
ist. And further, that this belief in the as- 
sertions of his adversary should excuse him 
for his laches in not producing proofs of the 
fraud in his own possession on the trial of the 
suit which he has himself compelled his ad- 
versary to bring to determine that very issue. 

A statement of this position is its own refu- 
tation. It is believed that a bill to set aside a 
final judgment, and to obtain a new trial on 
such grounds and with such an excuse for 
laches, would be dismissed by a court of 
equity without hesitation. On the point 
whether laches with which a private party 
would clearly be chargeable, can in this case 
be imputed to the United States, some sugges- 
tions will hereafter be offered. 

Again: the allegation in the bill chiefly re- 
lied on is, that certain title-papers were for- 
ged. But the same bill avers that they have 
been adjudged to be genuine by a court of 
competent jurisdiction in a proceeding insti- 
tuted to try that very question.. While that 
judgment stands, they are in legal contempla- 
tion genuine. The proceeding on which they 
were so adjudged was in the nature of a pro- 
ceeding in rem to determine the status of the 
property as public or private land; and the 
decree, until set aside, "renders the fact what 
the court adjudicates it to be." 2 Smith, Lead. 
Cas. 498. It is true that a decree may be 
avoided by showing that it was obtained by 
fraud. But there must be fraud in its con- 
coction, such as collusion between the parties, 
or other circumstances which would estab- 
lish that what seemed a decree was, in fact, 
no decree— that it w T as fabula non judicium. 
It cannot be shown by re-examining on its 
merits the very question decided by the decree. 
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To meet this exigency, the draughtsman of the 
bill has introduced some allegations, apparent- 
ly intended to make out a case of fraud used 
in obtaining the decree, or in its concoction, 
that is, of collateral fraudulent acts extrinsic 
to the merits of the cause. 

It is alleged that the defendants fraudulent- 
ly suppressed and concealed from the "board 
the grants for the ranchos of San Antonio, 
Pinole, San Pablo, Moraga, and Valencia, with 
intent to conceal from the board and the law 
agent of the United States the fact, which 
their production would have disclosed, that 
two of them were not granted until subse- 
quently to the pretended sobrante grant. On 
this allegation it is to be observed: 

1. That the fact alleged to have been con- 
cealed would have been wholly inconclusive if 
not immaterial. It is well known that in 
many cases ranchos were established and oc- 
cupied under permissions to occupy or other 
provisional titles, and the rights of their own- 
ers recognized by the government in subse- 
quent grants of adjoining lands, long in ad- 
vance of the issuance of" the final title. In 
some cases, the final title was never asked for 
nor obtained. A notable instance of this is 
found in the case of Alviso, whose claim was 
confirmed by the supreme court, on the 
strength of a permission to occupy, and a very 
ancient possession. [U. S. v. Alviso] 23 How. 
[64 U. S.] 318. 

2. The documents alleged to have been sup- 
pressed were then and have ever since re- ; 
mained in the archives. They were, there- 
fore, in the exclusive possession of the United : 
States. 

The allegation is thus, in effect, that the de- [ 
fondants concealed documents among the pub- J 
He records of the country, and suppressed : 
them while in the exclusive possession of their I 
adversary. ! 

3. The very nature of the defendants* claim ] 
being for a sobrante resulting from the grants ! 
of certain specified ranchos, by inevitable ref- ! 
erence directed the attention of the board and ' 
of the law agent to those grants, and rendered 
necessary an inquiry into the fact of their ex- 
istence and their extent before the merits of 
their own claim could be determined. 

4. The records of the board and of the dis- 
trict court show that in fact every one of 
these grants had been presented to the 
board for confirmation more than two years 
before the date of the decree in this case, 
and that all had been confirmed some 
months previously to that date, except one, 
which was subsequently confirmed on ap- 
peal by the supreme court. 

But, even if the alleged fraud were un- 
deniably such as would ordinarily vitiate a 
judgment for fraud in obtaining it, as in 
cases where the judge is interested or there 
has been collusion between the parties in 
a pretended, and not a real suit, fraudulent 
suggestions that the parties to the suit were 
before the court contrary to the fact, and 
25FED.CAS. — 71 



the like, the complainant could not in this 
proceeding obtain the relief prayed for. 

It is not enough that fraud in obtaining 
the decree be proved. The propriety of the 
decree must still be investigated (Story; Eq. 
PI. § 426); in other words, the validity of 
the claim. The fact that a fraud in procur- 
ing the decree has been committed does not 
convert the land into public land of the 
United States, nor does the law punish such 
practices on the part of the claimant by a 
forfeiture of his estate. If the land was in 
fact private land at the acquisition of the 
country, the United States has not been in- 
jured by the fraud, however gross. Before, 
therefore, the court can declare the land to 
be public land, the validity of the claim 
must be investigated. And that question 
congress has conferred upon this court no 
power to determine. 

If it be said that this court may set aside 
the decree, and restore the parties to their 
former situation, as is the practice of courts 
of equity (Story, Eq. PI. ubi sup.), the an- 
swer is that that is impossible. For the 
board which made the decree has ceased to 
exist, and the act of congress confers no 
| power on the district or supreme court to i 

entertain bills of review to set aside their 
[ decrees in this class of cases; and, even if 
i this fact were otherwise, it would be con- 
clusive to show that the relief now prayed 
' for must be sought in those courts, and not 
; in this. 

It is contended on behalf of the United 

; States that the statute of limitations does 

j not run against the government, and that 

, laches cannot be imputed to it. The bill, 

I however, alleges various facts in apparent 

excuse or explanation of any laches of 

which the government may have been 

guilty. 

Whether these matters, if true, would con- 
stitute a valid excuse, and whether their 
truth is consistent with notorious facts dis- 
closed by the records of the board, and of 
the district, and supreme courts, and by the 
judicial history of the country, <jt is not 
necessary to inquire. 

Nor is it necessary to determine whether 
the general principle that laches cannot be 
imputed to the government applies to cases 
of this nature. It may, however, be sug- 
gested as worthy of consideration, whether, 
if the act of 1851 be construed as tacitly re- 
serving to the United States the right to re- 
examine and reverse in other tribunals the 
decrees which that act declared should be 
conclusive, the second proceeding should not 
be regarded as a part of, or a sequel to, 
the first, and that in it, as in the first, the 
United States has consented to be bound by 
all the rules which control the rights of 
equal litigants before a court of justice. It 
may also be suggested whether it is not a 
fundamental and inherent principle of the 
court of equity, at whose hands relief i& 
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now sought, to refuse to interpose in behalf 
of stale demands, not because they are bar- 
red by the statute of limitations, nor be- 
cause laches can be imputed to the com- 
plainant, but because from the lapse of time 
and the nature of the case it is probable 
that justice cannot be done. If this be the 
true ground of the refusal of equity to inter- 
fere in such cases, no distinction can be 
drawn, between suits by the government 
and those brought by private persons. The 
ascertainment of the truth may be as im- 
practicable in the one case as in the other. 
If this principle be applicable to any case 
where the government is a party, it would 
seem to be so to the case at bar— so far at 
least as the allegations of the bill are to be 
proved by oral testimony. 

The grant, if genuine, was made in 1S41, 
more than thirty-five years ago, when the 
country was sparsely inhabited, and knowl- 
edge of the transactions was necessarily con- 
fined to a small number of persons. To es- 
tablish the genuineness of the grants, the 
claimants would have to depend upon the 
survival of these witnesses after so long a 
period, the accuracy of their memories, and 
their willingness under great temptation to 
speak the truth. They would labor under 
disadvantages nearly as great when called 
on to meet testimony in support of the alle- 
gation that the grant was fabricated in 1851. 

But it is unnecessary further to consider 
this point, for I am of opinion that the ob- 
jections to the jurisdiction would be insuper- 
able, even if these bills had been filed on the 
very day on which the decrees of confirma- 
tion became final. 

It is objected that the attorney-general has 
no authority, by virtue of his office, to com- 
mence this suit in the name of the United 
States. The court is not unmindful that the 
decision of the question whether the high- 
est law officer of the government has ex- 
ceeded the limits of his official authority in- 
volves grave and delicate considerations. In 
the view taken of the other questions dis- 
cussed in? this opinion, it is unnecessary to 
decide it. 

But it may be remarked that the institu- 
tion of these suits seems to commit the Unit- 
ed States to a course of proceeding, and to 
the assertion of supposed rights in a case 
where it must be admitted that the political 
power has the exclusive right to determine 
what shall be the attitude of the govern- 
ment with regard to the claims, and wheth- 
er this is an appropriate and expedient mode 
of asserting its rights and performing its 
obligations under the treaty. If all the titles 
of this state derived from the former govern- 
ments were subjected to an indiscriminate 
attack, like that in the case at bar, diplo- 
matic remonstrance or political complications 
might result, and the government might be 
compelled reluctantly to adopt or formally 
to disavow proceedings, on the propriety of 



taking which the political branch of it had 
never been consulted. 

The relation of the attorney-general to the 
United States is not wholly dissimilar to the 
ordinary relation of attorney co client. That 
client is in these cases the legislative branch 
of the government, whose exclusive province 
it is to determine when and how the politi- 
cal obligations assumed by the nation shall 
be fulfilled. Until authority is given by that 
branch of the government, it may be doubted 
whether the general authority of the attor- 
ney-general to represent the United States 
in ordinary litigations is sufficient to enable 
him to institute suits like those at bar. 

It will not be disputed that congress had 
the exclusive right to adopt any means it 
thought fit to ascertain and discharge its 
treaty obligations, whether by committees 
of congress, special commissions, or by in- 
voking the aid of the regular national tri- 
bunals. If, before congress had taken any 
action on the subject, the attorney-general 
being of opinion that certain alleged titles 
were fraudulent, or so inchoate and incom- 
plete that the claimants had no right of prop- 
erty which the treaty protected, had insti- 
tuted ejectment suits in the name of the 
United States against the parties in posses- 
sion, might it not be urged that he had no 
more authority to commence the suits than 
the court would have jurisdiction to try 
them? And may not the same objection be 
urged when, after exhausting the ample pow- 
ers with which he is invested by the act of 
1851, he commences, without the direction of 
congress, an analogous proceeding to attain 
the same object? 

The force of these objections is not dimin- 
ished by the consideration that, from the 
necessities of his position, the attorney-gen- 
eral is unable personally to examine into the 
merits of every suit that may be brought, 
and that he is forced to delegate the au- 
thority to use the name of the United States, 
in form, to the district attorney, but in fact 
to special counsel, who,, in the cases at bar, 
has given bonds to pay the expenses of the 
litigation, and who may smite or spare or 
threaten any title in this state, at his dis- 
cretion; or, assuming him to be actuated by 
the highest motives, according to the conclu- 
sion he may on investigation reach, as to the 
propriety of the final decree of the board, the 
district or the supreme courts, adjudging the 
title to be genuine. If this power should by 
chance fall into unworthy hands, it might 
afford the opportunity for enormous abuses. 

It is objected that the bill is unsworn. If, 
however, the suit is properly brought in the 
name and by the authority of the United 
States, verification of the bill is unnecessary. 
But it may be observed that if the attorney- 
general has thought it his duty to authorize 
these proceedings, it would have been far 
more satisfactory to the court if the allega- 
tions of these unsworn bills had been au- 
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thenticated by his own signature, affixed to 
them under the sanction^ of his personal and 
official character, and not merely by those 
of the district attorney, whom he has order- 
ed to bring the suit, and of the special coun- 
sel, to whom he has delegated his authority. 
An assurance would thus have been afforded 
of the attorney-general's belief in the allega- 
tions in the bills, and in the existence of 
rights on the part of the United States which 
the bills seek to enforce; that the suits are 
really, and not merely nominally, brought 
by the United States to protect its rights, 
and not merely to promote the interests of 
private individuals or corporations; an as- 
surance somewhat weakened by the circum- 
stance that the attorney-general seems to 
have considered the rights of the United 
States so doubtful, or its interest so unim- 
portant, that he has directed the district at- 
torney to commence these suits "on the giv- 
ing, by the said John B. Howard, security 
for, or depositing a sufficient sum to defray, 
all expenses which may be incurred in said 
legal proceedings." Bonds have accordingly 
been given by John B. Howard, special coun- 
sel for the United States, which contain the 
recital just quoted. 

The lands covered by the grants in these 
cases are many thousand acres in extent. The 
bills pray that they may be adjudged to be 
public lands of the United States. It is not 
to be supposed that, if the attorney-general 
were persuaded that so large and valuable a 
property belonged to the United States, he 
would have made the assertion of its rights to 
depend upon the willingness or ability of pri- 
vate individuals to defray the expense of the 
litigation. The bill filed in the case of U. S. v. 
Throckmorton contains the following extraor- 
dinary "notice": 

"And- the said district attorney, in behalf 
of the United States, hereby gives notice that, 
in the event of a decree of this court that the 
said grant was false and invalid, and that 
the said confirmation thereof was obtained by 
fraud, and that the said grant and confirma- 
tion be annulled and set aside, * * * and 
the said lands are public lands of the Unit- 
ed States, that the 'United States will in such 
case waive all her right and claim to that 
portion of said lands on which the town of 
New Saueelito is located, and also that portion 
of said lands on which the town of Old Sauee- 
lito is represented, as represented on said .Ex- 
hibit A.' " 

"The area and quantity" of these lands is 
stated not to exceed six hundred and forty 
acres. To whom this relinquishment of the 
title of the United States to a large and valu- 
able tract of land is to be made, on what 
grounds, and by what authority, the bill does 
not state. It will surely not be' claimed that 
the attorney-general, or his representative, has 
not only the right, by instituting these pro- 
ceedings, to cloud every title in this state 
witli the menace of a litigation, but also that 
he can waive, at his discretion, the rights of 



the United States to lands adjudged to be 
public lands. The power to donate the prop- 
erty of the nation is elsewhere vested. 

The conclusions embodied in the foregoing 
may be summarized as follows: 

The demurrer must be sustained because: 

1. This court has no jurisdiction to deter- 
mine the genuineness and validity of a Mex- 
ican land claim, that jurisdiction having been 
exclusively vested in other and special tri- 
bunals. 

2. The final decrees of those tribunals are de- 
clared by law to be conclusive, not merely as 
concluding the litigation, but conclusive of the 
rights of the parties. 

3. Even if no such exclusive authority had 
been conferred on the special tribunals, this 
court would have no jurisdiction to deter- 
mine how the political department of the gov- 
ernment shall fulfill its treaty stipulations, or 
to wliat cases those stipulations apply; and 
especially in cases where the grants are in- 
choate. 

4. A court of equity cannot interfere to set 
aside a judgment for fraud in procuring it, 
when the fraud alleged is the presentation to 
the court in which judgment was obtained of 
false documents, and the sole or principal is- 
sue tried by that court was upon the genu- 
ineness of the documents so presented. 

5. The allegations of fraudulent conceal- 
ment and suppression, which might, if the al- 
legations were true, be deemed to constitute 
"fraud in procuring the decree," are shown 
by the bill itself, and the nature of the docu- 
ments alleged to have been concealed, to be 
destitute of foundation in fact. 

6. That even if the bill showed that the de- 
cree had been procured by fraud of the gross- 
est character, this court would still be with- 
out jurisdiction; for it has no authority to 
pass upon the propriety of the decree, i. e., to 
decide upon the validity of the claim, nor to 
remand the parties to any other forum where 
that question may be determined. 

SAWYER, Circuit Judge, concurring. While 
the courts of California, state and national, 
are not unaccustomed to deal with cases of 
great magnitude, I deem it not too much to 
say, that no question has ever been presented 
in this state, so far-reaching in its conse- 
quences, as that involved in these cases, if the 
bills filed can be maintained. It is a startling 
proposition to those who hold patents to lands 
issued upon confirmed Spanish or Mexican 
grants, that after twenty-five years of com- 
pulsory litigation, intended, in the language 
of the various acts of congress, to "settle ti- 
tles to land in the state of California," the 
holders of all such patents' are liable to be call- 
ed upon to relitigate their claims with the 
government in the ordinary courts of justice; 
and that the patent, instead of being conclu- 
sive evidence of a "settlement" of the title— 
the end of litigation— is but the foundation for 
tie beginning of a new contest to unsettle it, 
in the tribunals of the country, which before 
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had no jurisdiction whatever over the sub- 
ject-matter. The very institution of these 
suits, in the name and by the authority of the 
government, was well calculated to produce, 
and, undoubtedly, did produce, a general dis- 
trust of such titles, and a widespread, if not a 
well-founded, alarm. If this court has juris- 
diction of the subject-matter as now present- 
ed, and the bills filed present proper cases for 
its exercise, we are undoubtedly bound to en- 
tertain them, and adjudicate the matters at 
issue according to their real merits, as they 
may finally be made to appear. But I am 
fully persuaded that these cases are not of a 
kind to justify the assumption of a doubtful 
power, or the sustaining of bills which pre- 
sent but doubtful, as well as stale, equities. 

Profoundly appreciating the importance of 
the principles involved in this discussion, and 
the grave responsibility resting upon the court 
in their adjudication, I have carefully consid- 
ered the elaborate arguments of counsel, both 
oral and printed, and examined the numerous 
authorities cited, not merely with an earnest 
hope of reaching a correct solution of the 
questions presented, but with a desire, and a 
purpose, to present my own views in a sep- 
arate opinion. I regret to say, however, that, 
since the argument, I have been constantly 
pressed by other official duties, which, to- 
gether with the time necessarily consumed in 
a thorough examination of the questions ar- 
gued, have thus far prevented the accom- 
plishment of that purpose. But upon a full 
consideration of the opinions of the presiding 
justice and the district judge, I find that they 
have so thoroughly, and so satisfactorily, dis- 
cussed the questions submitted, that I cannot 
hope to add anything to the force of their rea- 
soning. I, therefore, with less regret, without 
further delaying the decision, content myself 
with expressing my entire concurrence in the 
conclusions reached, in the grounds upon 
which the decision is rested, and in the line 
of argument by which they are so conclusive- 
ly maintained. 

It is apparent to my mind, that it is impos- 
sible to maintain these bills without going be- 
hind the patents and decrees of confirmation, 
and re-examining the question as to the gen- 
uineness of the grants— the very question, the 
determination of which was exclusively com- 
mitted to another tribunal; and which that 
tribunal, in a proceeding wherein the genu- 
ineness of the grants was the controlling ques- 
tion directly in issue, examined and adjudicat- 
ed. To maintain that this court can re-ex- 
amine that precise question, is to maintain the 
proposition, that a court may have exclusive 
jurisdiction of a matter over which another 
tribunal has concurrent jurisdiction— a prop- 
osition as impossible in law, as that in physics 
two bodies can occupy the same space at the 
same time. 

But, conceding the jurisdiction, the matter 
is res adjudicata under the ordinary rules of 
law. The difficulty cannot be avoided by say- 
ing that the subject-matter now involved is 
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fraud, and fraud vitiates all proceedings; for 
the fraud relied on, when we come to the sub- 
stance of the cases presented, consists in pre- 
senting and maintaining fraudulent grants, 
without disclosing the falsity of the claim to 
the adverse party; but that is the very fact 
before in issue, litigated and determined, and 
not a fraud practiced upon the court in the 
course of the litigation, by which a real liti- 
gation was prevented, as distinguished from 
the fraud which was itself the subject mat- 
ter of the litigation. If these bills can be 
maintained, it would be impossible to pres- 
ent a case wherein a question of fraud consti- 
tutes the real question in issue litigated be- 
tween real parties before the court, and de- 
termined, to which the wholesome doctrine of 
res adjudicata would apply. Under such a 
rule, every case in which a false claim has 
been presented, and the question of genuine- 
ness litigated and adjudged, would be open to 
re-examination on the pretense of fraud, and 
there would be no end to litigation. If the 
principle maintained by the claimants can 
be extended to these cases, the doctrine of res 
adjudicata might as well be abolished. 

[NOTE. Subsequently the case of United 
States v. Throckmorton and others was taken, 
on an appeal, to the supreme court, where the 
decree of this court sustaining a demurrer to 
the hill and dismissing it on the merits was af- 
firmed. 98 U. S. 61.] 
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UNITED STATES v. FLOWERY. 

[1 Spr. 109; i 8 Law Rep. 258.] 

District Court, D. Massachusetts. Aug., 1845. 

Evidence— Chain of Evidence— Condensations 

—Slave Trade— New Trial— 

Circuit Courts. 

1. Pacts which, if standing alone, would be 
irrelevant, are admissible in evidence, upon the 
statement of counsel, that they constitute a part 
of a chain of evidence, which, as a whole, would 
he relevant. 

2. The court may direct at what part of such 
proposed chain of evidence the counsel shall 
begin. 

3. It is no ground for a new trial, that incom- 
petent evidence vas admitted without objec- 
tion. 

4. It seems, that where there is evidence tend- 
ing to show that several persons are combined 
together in carrying on an unlawful enterprise, 
such as the slave trade, the conversations of 
some of them, in relation thereto, in the absence 
of others, may be given in evidence against such 
others. 

5. Where a witness, in his direct examination, 
had testified that a certain person was reputed 
to be a man of large property, counsel were per- 
mitted, in cross-examination, to ask in what 
such property was reputed to consist. 

6. A new trial will not be granted, merely be- 
cause counsel* have been indulged in too great 
latitude in arguing, as to the inferences to be 
drawn from the evidence. 

i [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams. Jr., Esq., and here re- 
printed by permission.] 
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7. Whether circuit courts of the United States 
may be holden by the two judges in the same 
district, at the same time* in different rooms, — 
quaere. 

R. Rantoul, Jr., U. S. Dist. Atty. 
J. P. Rogers and P. W. Chandler, for de- 
fendant. 

SPRAGtJE, District Judge. Peter Flowery 
was indicted under the statute of 1818 [3 
Stat. 450], for causing a vessel, called the 
Spitfire, to sail from the port of New Or- 
leans, with intent to employ her in the slave 
trade. The jury returned a verdict of guilty, 
and his counsel now move for a new trial, 
for several causes. 

The most important, and that which has 
been pressed with the greatest earnestness, 
is, that evidence was admitted that the Spit- 
fire, on a former voyage, carried a cargo of 
slaves from Rio Pongo to Cuba. 

This was objected to, on the ground that 
Flowery had no connection therewith. The 
distiict attorney thereupon stated, that he 
should introduce evidence that Flowery had 
knowledge of such former voyage. It is 
now insisted that such evidence was not 
subsequently introduced, and that the testi- 
mony objected to should not have been ad- 
mitted, upon the statement of the district 
attorney. 

It is conceded to be the practice, in civil 
cases, to admit evidence under such circum- 
stances; but it is urged that it ought to be 
otherwise in criminal cases. We know of no 
such distinction. The practice and the prin- 
ple, are the same in both. Where a chain 
of testimony is proposed, the links of which, 
unconnected, would be irrelevant, counsel 
must be allowed to begin somewhere, upon 
the expectation that the other links are to 
be -afterwards supplied, * and for this the 
court rely upon the statement of counsel, 
professional honor being a guaranty against 
abuse. But the order in which such evi- 
dence shall be introduced, is under the con- 
trol of the court, who may direct the coun- 
sel to begin at any part of the proposed 
chain of evidence, as the purposes of justice 
may seem to require. 

It is urged, that the court, after the evi- 
dence was closed, should have instructed the 
jury to lay this testimony out of the case. 

In the first place, no such instruction was 
requested; and in the next, the evidence, 
subsequently introduced, justified the state- 
ment of the district attorney, upon which 
it was originally admitted, and rendered it 
proper to be submitted to the final consid- 
eration of the jury. The evidence tended 
to show, that the Spitfire was a schooner 
of about ninety-nine tons burden, built at 
Baltimore in the year 1841, and there regis- 
tered in 1842, by the name of Caballera, 
as the property of one Gordon; that sub- 
sequently she was in the Rio Pongo, under 
his command, where a bill of sale of her 
was made to 'one Peter Faber, who had a 



slave factory on that river, from which, un- 
der the command of Gordon, she carried a 
cargo of slaves to Cuba, and there landed 
them, and immediately Gordon delivered up 
the schooner to some Spaniards. 

This was supposed to be about the month 
of May, .1843. The name of Caballera was 
erased from her counter, when she took on 
board the slaves. The next that we hear of 
her, is in September of the same year, when 
she was at Havana, under the command of 
Flowery, by the name of the Spitfire, bound, 
as the shipping-articles state, on a voyage to 
Key West, New Orleans, and back to Ha- 
vana. She proceeded on this voyage, with one 
John Scosure on board, as a passenger. On 
her arrival at New Orleans, she was stated, 
in the shipping list, to be for sale, but was 
carried to the opposite side of the river, 
where she lay for several weeks, undergoing 
extensive repairs; both masts were taken 
out, and new ones put in; she was copper- 
ed, painted, and some new sails and rigging 
furnished. Afterwards, a bill of sale was 
made, purporting to be from one Falker, of 
Key West, by one Anquera, as his attorney 
at New Orleans, to Peter Flowery, in con- 
sideration of $7,500; and a charter-party was 
made between Flowery and Scosure, for a 
voyage from New Orleans to Havana, aud 
thence to the Rio Pongo, for which Scosure 
was to pay $5,000. The vessel could not be 
registered as American, because she had 
been owned by foreigners. The bill of sale 
and charter-party appear to have been ex- 
ecuted at New Orleans, on the 20th and 25th 
days of November, 1844, and she sailed from 
New Orleans on the 26th, for Havana, with 
Scosure on board as a passenger, and thence 
proceeded to Faber's factory, on the Rio 
Pongo, where she was seized. 

There was testimony that she was orig- 
inally constructed with eight places for 
sweeps, quarter-houses, and a trunk on deck, 
extending partly over the main hold, and 
partly over the cabin, with holes in the sides, 
nine by twelve inches, for ventilation, and that 
in a former voyage there had been a bulk- 
head in the hold, to divide the male from 
the female slaves. There was also evidence, 
tending to show that the name, Caballera, 
had been painted in black letters on the taff- 
rail, and that Flowery, while at New Or- 
leans, caused them to be painted over, so 
as to conceal them. 

The question is not, whether all this proves 
that Flowery knew of the former voyage, 
but whether there is anything to be submit- 
ted to a jury on that point; and in our opin- 
ion there is. 

Flowery resides in New York, and formerly 
commanded a vessel running between that 
place and Havana. Not long after the ter- 
mination of the first voyage, he is found in 
comftaud of the Spitfire, at Havana. When, 
and under what circumstances, did he be- 
come connected with this vessel, owned by 
foreigners? Were there not indications of 
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the business in which she had been engaged; 
the marks of the bulk-head in the hold, quar- 
ter-houses, row-locks, and especially the trunk 
on deck, peculiarly adapted to the slave 
trade, and to no other? Again, upon her ar- 
rival at New Orleans, why were such ex- 
tensive-repairs made upon a vessel, then on- 
ly between two and three years old? If the 
purpose was to change her appearance, so 
that she should not be recognized on her re- 
appearance on the African coast, we see a 
sufficient reason for the new masts, new sails, 
and new paint The importance of disguis- 
ing her will be better appreciated, when it is 
recollected that her seizure was owing to her 
being recognized by Turner, who, having been 
mate on her former voyage, discovered her 
identity, notwithstanding the change she had 
undergone. Again, Flowery says that he be- 
came the purchaser of this vessel, at Xew 
Orleans, and gave the extraordinary price of 
$7,500. Would he have done this, without 
any inquiry into her previous history? And 
especially, would he have taken a bill of sale, 
declaring that she could not have the priv- 
ileges of an American vessel, because she had 
been owned by a foreigner, without investiga- 
tion? And further still, ihere was evidence 
that he not only knew of her former name, 
Caballera, but had himself caused it to be 
painted over and concealed. Upon the last 
point, there was, indeed, rebutting evidence 
of great force; but of the effect of the whole, 
it was the province of the jury to judge. 

It is further urged by the learned counsel, 
that if Flowery knew of the former voyage, 
it has no legitimate bearing upon the ques- 
tion whether this was a slave voyage or not, 
and is, therefore, irrelevant. 

We are to bear in mind that there were two 
propositions to be maintained by the govern- 
ment, both of which were denied by the 
defendant; first, that this was a slave voy- 
age, and, second, that he had knowledge of, 
and intended to employ the vessel in it, when 
he sailed from New Orleans. One question 
was, whether the sale to Flowery was real, 
or colorable. If Flowery knew that she had 
been engaged in the slave trade, and liable to 
forfeiture, would he, bona fide, have pur- 
chased her, and paid the exorbitant price 
of $7,500? The knowledge of the former voy- 
age tended to show that this sale was ficti- 
tious, and in this, as well as in other respects, 
went to the question of scienter and intent. 

The second ground upon which a new trial 
is asked, is the testimony of one Smith, as to 
a conversation at Faber's factory between 
Faber and a Spaniard and a Frenchman, who 
went from Havana in the Spitfire. To this it 
is sufficient to say, that the evidence was 
not objected to; and although we are of opin- 
ion that the testimony as to conversations 
between the Spaniard, Frenchman, and Flow- 
ery, on the outward passage, and the i)art 
acted by them would, under all the circum- 
stances in evidence in the case, have been 
sufficient to have authorized its introduction, 



if it had been resisted, we do not think it 
necessary to dwell upon it. 

The third ground is, that the district attor- 
ney was permitted to ask, in what the prop- 
erty of Scosure was reputed to consist. 

The facts are as follows: One McLellan, 
a witness for the defendant, after testifying 
that he knew Scosure, and that he resided at 
Havana, was asked by the counsel for the 
defendant whether Scosure was a man of 
property? To which the witness answered 
that he was reputed to be a man of large 
property; that he was reputed to own prop- 
erty to the amount of three or four hundred 
thousand dollars. The defendant's counsel 
then asked him whether Scosure was reputed 
to own property in this country; to which 
the witness answered that he was, to the 
amount of a hundred thousand dollars. 

The district attorney, in cross-examination, 
asked the witness in what the property of 
Scosure consisted; to which he replied, that 
he did not know. He then asked in what 
it was reputed to consist. This question was 
objected to. The court ruled that it might 
be put. in reference to the property of which 
the witness, in his direct examination, had 
testified that Scosure was reputed to be the 
owner. The district attorney then asked, 
whether Scosure was reputed to be the own- 
er of cargoes of vessels. The witness in- 
quired whether he was bound to answer. 
The defendant's counsel objected to the ques- 
tion, and it was not pressed. 

The question put by the district attorney 
was proper, in order to test the correctness 
of the original statement made by the wit- 
ness, and is clearly within the established 
principles and practice of cross-examination. 

The two following grounds are, that the dis- 
trict attorney was permitted to argue to the 
jury that Scosure "had been previously c en- 
gaged in the slave trade, and that certain 
passports found on board the Spitfire, were 
obtained for the purpose of protecting her 
against seizure. The objection is merely that 
counsel was allowed too great latitude in ar- 
guing, as to the inferences to be drawn from 
the evidence. If this were so, we should not, 
for that reason alone, disturb a verdict, ren- 
dered upon ample testimony, and with which 
the judge who presided at the trial, is entire- 
ly satisfied. 

The course of argument to be allowed, must 
rest in some degree, at least, upon the judi- 
cial discretion of the court. A line of argu- 
ment, clearly unfounded or irrelevant, would 
not be permitted. But there are many cases, 
and especially those which are voluminous 
and complicated, in which it may well be pre- 
sumed that counsel perceive bearings and ap- 
plications of evidence, which are not at once 
apparent to the court; and when it is made 
a question whether the evidence tends to a 
certain conclusion, the views of counsel, in 
other words, his argument, must be heard, 
before the court can be called upon to decide. 
7his will be in the presence of the jury, and 
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it will not generally be material, whether it 
he in form addressed to them, or to the court; 
hut it will conduce to the convenience and des- 
patch of "business, that the argument should 
at once be addressed to the jury, and the 
court afterwards should give such instruc- 
tions as they may deem proper. 

But we think there was some evidence, 
slight perhaps, hut still something before the 
jury, from which counsel might well be per- 
mitted to argue that Scosure had been en- 
gaged in the slave trade. But it has been 
urged that, if this fact were established, it 
would be immaterial and irrelevant. We do 
not think so. The defendant gave evidence 
that there was such a person as Scosure, pos- 
sessing great wealth, in order to repel the 
suggestion that the charter-party was ficti- 
tious. Suppose they had been able to show 
that his business was a regular and legal 
course of trade between Havana and the Rio 
Pongo, would it not have been admissible, at 
least on the question of the scienter and in- 
tent of Flowery? And on the other hand, if 
the government could show that his business 
was the slave trade, between Havana and the 
ttto Pongo, it would be competent evidence to 
the same point. 

As to the passports, it was contended, in 
behalf of the defendant, that they were per- 
fectly innocent papers, intended merely for 
the personal protection of the individuals. 
On the other hand, it was insisted that the 
persons named in them, were not mere pas- 
sengers, and that the passports were designed 
to conceal their true character, and prevent 
suspicions, if boarded by an American or 
English man of war, before reaching the Cape 
de Verde. That one of them was not a pas- 
senger, is certain; he was shipped as, and 
performed the duties of cabin-boy, through- 
out the voyage. The other two, a Spaniard 
and a Frenchman, performed most of the du- 
ties of mate, there being no person, in the 
shipping-articles, holding that station; they 
regularly stood watch, took observations, kept 
the run of the vessel, and marked her course, 
one on a French, and the other on a Spanish 
chart; and had books of navigation, in the 
French and Spanish languages, respectively. 
After arriving on the African coast, on see- 
ing a British steamer, the Spaniard concealed 
certain papers and money, and the French- 
man, being in the boat, threw overboard a 
flag, appearing to be Spanish, declaring that, 
if the English found that, they would seize 
the vessel. On arriving in the Bio Pongo, 
both these persons went to Faber's slave fac- 
tory, lived in his house, and were heard bar- 
gaining with him for a cargo of slaves. 
There was testimony that these two persons 
and Flowery, on the outward passage, had 
frequent conversations, in which they spoke 
of the voyage as a slave voyage; and of the 
amount they should make, if they succeeded 
in carrying a cargo of slaves to Cuba. All 
the passports were for persons going from 
Havana to the Cape de Verde, for which the 
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Spitfire was cleared: yet she passed in sight 
of those islands, without touching. 

We think this not only competent, but 
strong evidence, that the ostensible, was not 
the real purpose for which those passports 
were obtained; that the Spaniard and French- 
man, and the Spanish cabin boy, were rep- 
resented as passengers, to prevent the suspi- 
cions that might arise, if they appeared to be 
a part of the crew of an American vessel; 
and that the district attorney had a right so 
to argue. 

The last objection, rests on the supposition 
that there were two circuit courts, holden 
separately, by the two judges, at the same 
time. This is a mistake. Flowery was tried 
at the regular term holden by the district 
judge, by adjournment, in the usual manner, 
from day to day, in the court room. In the 
meantime the judge of the supreme court 
was, by agreement of parties, hearing a.cause 
in another room. This was not intended to 
be a circuit court. No judgment or decree 
was passed. Had the result of the hearing 
called for any, it might have been, by consent 
of parties, afterwards entered in court. Up- 
on this statement of the facts, the counsel, 
upon a suggestion from the bench, have for- 
borne to press the objection; and we have no 
occasion to consider whether it be competent 
for the two judges to hold the circuit courts, 
in different rooms, at the same time, or not. 

[The prisoner, after some remarks had been 
made by his counsel, was sentenced to five years' 
imprisonment in the common jail, and to pay a 
fine of $2,000.] 2 
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UNITED STATES v. FLYNN. 

[15 Blatchf. 302.] 1 

Circuit Court, S. D. New York. Oct. 14, 187S. 

Internal Revenue— Distillery— Sign. 

Section 3279 of the Revised Statutes of the 
United States makes it an offence to work in a 
distillery on which no sign is placed and kept, 
as provided in that section, and provides a pun- 
ishment for such an act. 

This was in indictment under section 3279 
of the Revised Statutes, charging the de- # 
fendant [John Flynn] with working in a dis- 
tillery on which no sign was placed and 
kept, as provided by that section. A mo- 
tion was made by the defendant to quash 
the indictment, upon the ground that no 
punishment was provided for the act char- 
ged. The contention was, that the construc- 
tion and punctuation of section 3279, and 
the provision therein for the forfeiture of 
all horses, &c, used in carrying such prop- 
erty aforesaid, compel the conclusion that 
there is an omission to provide any punish- 
ment for the act of working in a distillery 
on which no sign is placed and kept 

2 [From 8 Law #ep. 258.] 
1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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Courtland P. L. Butler, Asst. U. S. Dist 
Atty. 
Louis F. Post, for defendant. 
Before BENEDICT, District Judge. 

THE COURT held that section 3279 makes 
it an offence to work in a distillery on which 
no sign is placed and kept, as provided in 
that section, and provides for such an act the 
punishment of a fine of not less than $100 nor 
more than $1,000, or imprisonment not less 
than one month nor more than six months. 
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UNITED STATES v. FDYNN. 

[1 Dill. 451.} 1 

Circuit Court. D. Minnesota. 1870. 

Criminal Law— Sale of Liquor to Indians. 

Under the act of congress of March 15, 1864 
(13 Stat. 29), prohibiting the sale of liquor to anv 
Indian under charge of an Indian agent, actual 
control, or immediate personal superintendence 
by such agent over the individual Indian to whom 
the liquor is sold, is not essential, if the tribe to 
which the Indian belongs is under the charge 
of such agent, and the Indian himself still 
maintains his tribal relations. 

It is provided by the act of congress of the 
15th day of March, 1864 (13 Stat 29), that "if 
any person shall sell * * * or dispose of 
any spirituous liquors to any Indian, under 
the charge of any Indian superintendent or 
Indian agent appointed by the United States," 
he shall be punished, etc., as provided by the 
act. Legislation of this character has been 
held by the supreme court of the United 
States, to be constitutional, and authorized 
by the power of congress to regulate com- 
merce with the Indian tribes. U. S. v. Holi- 
day, 3 Wall. [70 U. S.] 407; U. S. v. Haas, 
Id. The evidence shows that the Indian 
named in the indictment belongs to one of 
the bands of the Chippewa tribe of Indians, 
residing in the state of Minnesota; that the 
Indian to whom the liquor was sold still 
maintains his tribal relations, and receives 
his annuities from the United States; that 
the tribe to which the Indian belongs is regu- 
larly under the charge of an agent appointed 
by the United States. But the evidence also 
shows that the Indian named in the indict- 
ment has not for two years, or thereabouts, 
resided on the reservation occupied by the 
tribe, but has been for that period living away 
from the tribe, and off the reservation. Un- 
der these facts, the question arises whether 
the Indian named was, within the meaning 
of the act of congress "under the charge of an 
Indian agent" at the time^ when the liquor is 
alleged to have been sold to him. 

C. K. Davis, U. S. Dist Afty. 
Mr. Heard, contra. 
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Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

PER CURIAM. It was held upon these 
facts, that the Indian to whom the liquor was 
sold was under charge of an Indian agent 
within the meaning of the act of congress, 
and that actual charge and immediate person- 
al superintendence over the -individual Indian 
by the agent, at the time, was not essential 
to maintain the indictment. This conclusion 
was considered to be supported by the nature 
of the previous legislation on the same sub- 
ject; by the policy of such legislation as de- 
clared in the cases above referred to ([U. S. 
v. Holliday and U. S. v. Haas] 3 Wall. [70 U. 
&] 407), and by the principles settled by the 
decisions in those cases. 



i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



Case Wo. 15,125. 

UNITED STATES v. FOLSOM. 

[Hoff. Dec. 42.] 

District Court, N. D. California. 1859. 

Mexican Land Grant— Confirmation by Board 
of Commissioners— Conclusiveness. 
[If the board of commissioners, in confirming 
a claim, were misled by the compass marks, or 
by any other accurate representation on the 
disefio so that they described boundaries which, 
when run upon the ground, are found to in- 
clude a different tract from that described in 
the grant and delineated on the disefio, the error 
should be rectified by the court when the survey 
is submitted for approval.] 

[This was a claim by the executors of 
J. L. Folsoru to the Rancho Rio De Los 
Americanos. The grant was confirmed by 
the board. Appeal taken by the government, 
but not prosecuted. Subsequently a motion 
was made that the survey made in conform- 
ity with the decision of the board be brought 
into court and confirmed. Case No. 15,127.] 

HOFFMAN, District Judge. The grant in 
this case was for eight square leagues of 
land on the banks of the American river, 
bounded by the land granted to the colony 
of Senor Sutter, and by the ranges of hills 
to the east. In the petition the tract is de- 
scribed as bounded by the lands of Scnor 
Sutter, as shown by the map thereto annexed: 
"Said place is on the bank of the American 
river, and consists of four leagues in length 
towards the east, and two in breadth towards 
the south." The decree of the board de- 
scribes the land confirmed to the claimants 
as follows: ''Beginning at an oak tree on 
the bank of the American river, marked as 
a boundary to the lands granted to John A. 
Sutter, and running thence south to the line 
of said Sutter, two leagues; thence easterly, 
by lines parallel to the general direction of 
the American river, and at the distance, as 
near as may be, of two leagues therefrom, 
four leagues, or so far as may be necessary 
to inclose in the tract eight square leagues; 
thence northerly, by a line parallel to the 
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oue above described, to the American river; 
thence, along the southern bank of said 
American river, and • bounding thereon, to 
the point of beginning.'* The appeal from 
this decree having been dismissed by con- 
sent of the attorney general, a survey of the 
tract confirmed was made in May/ 1857. 
This survey appears to have been acquies- 
ced in by the United States until September, 
1858, when instructions for a new survey 
were issued by the executive department, 
in accordance with the opinion of the secre- 
tary of the interior. A second survey has 
-accordingly been made, and it is now before 
the court on exceptions. 

The claimants contend that the first survey 
is substantially correct, and should be adopt- 
ed by the court If the petition, the grant, 
and the diseno be alone consulted, the inten- 
tion of the governor and the true location of 
the tract would seem obvious and unmistak- 
able. There can be no doubt that the land 
w T as to be a tract four leagues in length, 
by two in breadth, lying on the southern 
bank of the American river, and commen- 
cing at the eastern boundary of Sutter's 
land. The position of this boundary line is 
not disputed. The location of the tract 
would, therefore, seem certain and easy. But 
the terms of the decree of the board have 
4jiven rise to a difficulty which, had the 
topography of the country been accurately 
-ascertained, would not have occurred. On 
the diseiio'the American river is represented 
as running in direction nearly east and west, 
until at Alder creek, where it turns abruptly 
to the north. By the scale of the diseno, the 
four leagues which were to be the longitu- 
dinal extension of the grant terminate at or 
near Alder creek. It was therefore supposed 
that the two side lines would run in a north 
and south direction, perpendicular to the sup- 
posed course of the river, while the back 
line was to be run parallel to it, and in such 
a way as to include, when the meanderings 
of the river were computed, the required 
-quantity of eight leagues. The course of the 
boundary line of Sutter, which was'the west- 
ern boundary of the tract, was admitted to 
be north and south. The decree, therefore, 
■directed the opposite side line, or eastern 
boundary, to be also run due north and 
.south, and parallel with the western bound- 
ary. On making the survey it was found 
.that the general course of the river was not 
east and west, but southwest and northeast. 
'The side lines, therefore, if run in a north 
.and south direction, cannot be perpendicular, 
4is supposed, to the general course of the 
stream. It has also been found that, if a 
line be measured from the western bound- 
ary, in a direction parallel to the general 
-course of the river, to a point four leagues 
distant from the western boundary, and 
through the points of termination of this line 
a due north and south line be drawn for the 
eastern boundary, the latter will strike "the 
xiver, not only far above Alder creek, but 



far above any portion of the stream rep- 
resented on the diseno. For, the course of 
the river bending abruptly to the north a 
short distance above Alder creek, a due 
north and south line, drawn as described, 
will run, for a considerable distance, not 
far from parallel with the river, and the 
northeastern portion of the track will take 
the form of a long and narrow tongue of 
land, running for more than two leagues 
along the river and due east from it, instead 
of south of it, as contemplated in the grant, 
and of an average breadth of considerably 
less than a league. That the survey must 
assume substantially this form if the east- 
ern line be run due north and south, in lit- 
eral compliance with the decree, must, I 
think, be admitted. But, on the other hand, 
it is plain that the tract so surveyed will, 
neither in its shape nor location, resemble 
that delineated on the diseno, and evidently 
intended to be granted by the governor. 
On the diseno Alder creek is represented as 
lying on the extreme eastern edge of the 
shaded portion of the map, which indicates 
the tract solicited. Beyond this creek the 
river is represented as extending in a nearly 
-northerly direction, but the portion of the 
stream so represented is in length only about 
one-fifth of the whole of its course from the 
western boundary to the eastern edge of the 
map. But the portion of the river above 
Alder creek, included in the survey, is in 
length about six and a half sixteenths, or 
more than one-third of the whole. Again, 
the diseiio represents Buffalo creek, and a 
very distinctly marked bend of the stream, 
as situated about the middle of the tract; 
whereas, on the survey, it is at the distance 
of a mile, less than one-third of the whole 
distance along the river from the western 
1,0 the eastern boundary. 

It has already been remarked that the in- 
tention of the governor to grant a tract four 
leagues in length along the river is too clear 
to be mistaken. Taking the most liberal 
view for the claimants, we may construe the 
grant to mean that a tract of that length 
shall be measured along the river in its 
general course, without computing the bends 
or abrupt elbows. Adopting, then, this mode 
of measurement, it is found that, from the 
western point of commencement to the east- 
ern termination of the survey, the distance 
along the river is sixteen miles, or about six 
leagues, while, if the whole river front be 
measured, and the lands meandered, the 
distance is very considerably increased. It 
is therefore apparent that the survey under 
consideration not only extends the grant 
along the river to a distance much beyond . 
what was contemplated in the grant, but 
that the eastern line strikes the river at a 
point very considerably above and to the 
northeast of any portion of the stream de- 
lineated on the map. The tract, also, as 
surveyed, is in shape wholly dissimilar to 
the rectangular piece of land, four leagues 
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long by two wide, lying on the south of 
the American river, represented on the 
disefio. For a distance of about two leagues 
it is located to the east of that river, and 
the width of this part of the survey is at 
no point greater than a league, and for a 
considerable distance less than half a league. 
But it is contended that the decree under 
which the survey was made fixes the east- 
ern boundary at a due north and south line 
drawn parallel to the western line; that the 
location of that line is, therefore, res judi- 
cata, and cannot now be disturbed. The de- 
cree of the board was drawn in advance 
of any survey, and without accurate knowl- 
edge of the course of the river or the to- 
pography of the country. The diseno was 
probably accepted as indicating, with toler- 
able exactness, the tract solicited; and as a 
north and south line would, according to the 
compass marks on the disefio, strike the riv- 
er at about a right angle to its general 
course, such a line, drawn at the distance of 
about four leagues from the western bound- 
ary, was naturally fixed upon as the east- 
ern boundary of the tract. But it having 
been found that the general course of the' 
river is from northeast to southwest, and not 
from east to west, as indicated on the 
diseno, a north and south line fails, as we 
have seen, to strike the river at right angles 
to its general course, but will, if protracted 
until it reaches the river, run for a consid- 
erable distance nearly parallel to it, and 
will strike it far beyond the most easterly 
limits of the diseno. It appears to me, there- 
fore, that the call in the decree for a north 
and south line as the eastern - boundary 
should be construed to mean the north and 
south of the diseno; that is, perpendicular 
to the course of the river represented there- 
on as running from east to west The de- 
cree itself refers to the grant and diseiio 
for a more particular description of the 
tract If, then, the disefio indicates a tract 
different in form and location from that 
surveyed, according to the description in the 
decree, there .is an evident repugnance in 
the latter which is to be explained and rec- 
onciled by the court; that neither in this 
case nor in any other did the board mean to 
confirm the claim for any other tract than 
that described in the grant and delineated 
on the disefio, is clear, and if, misled by the 
compass marks, or by any other inaccurate 
representation on the diseno, they have de- 
scribed boundaries which, when run upon 
the ground, are found to include a different 
tract from that described in the grant and 
delineated on the disefio, the error should 
be rectified by this court when the survey is 
submitted for approval. 

It was also contended by the United 
States that the Someiras, mentioned in the 
grant as the eastern boundary, are situat- 
ed within and to the westward of the east- 
ern line as surveyed. It is, however, clearly 
shown by the testimony of Goddard, and the 



accurate profile of the country exhibited by 
him, that a tract, four leagues long and two- 
wide may be laid off along the southern 
bank of the river, without passing beyond 
the range of foothills mentioned in the grant 
as the eastern boundary. It is also contend- 
ed that the grant was, in fact, for six, and 
not for eight, leagues. Whatever force there 
may be in this suggestion, it is now too late 
to urge it. The quantity of eight leagues 
has been confirmed to the claimant, and 
the United States have recognized the cor- 
rectness of the decree by dismissing the ap- 
peal from it, and consenting that the claim- 
ant proceed under it as under a final decree* 

It is strenuously urged by the counsel for 
the claimants, and purchasers under them, 
that the original survey was long acquiesced 
in by the government; that sales have been 
effected and rights acquired on the faith of 
the admission of its correctness by the gov- 
ernment; and that sales of public lands have- 
even been made under the authority of the- 
government or its agents, the purchasers un- 
der which would be injured if the survey is* 
disturbed. But these considerations, though 
proper to be urged to the secretary of the 
interior, when solicited to approve the sur- 
vey, cannot be regarded by the court when, 
called 'upon under the act of 1860, to pas& 
upon the correctness of a survey of a con- 
firmed land claim. It is certainly to be 
regretted innocent parties have been injured 
by an incautious reliance on the correctness 
of a survey which, when their rights were 
acquired, had not received the final approba- 
tion either of the higher executive authority, 
or of the courts having jurisdiction on the 
subject But the duty of the court, when 
the case is submitted, is clear, viz. to direct 
the survey to be made as in its judgment it 
ought to be done. It is proper to observe 
that the survey referred to in the foregoing 
opinion is the first oflacial survey made in 
1857, and approved by John C. Hays, sur- . 
veyor general. The recent survey, made 
since the opinion of the secretary of the in- 
terior adverse to the Hays survey was de- 
livered, is admitted by all parties to be er- 
roneous. 

My opinion is that the eight leagues con- 
firmed to the claimant should be surveyed 
and located as follows: By drawing a line 
parallel to the general course of the Amer- 
ican river through the center or main body 
of the tract, commencing at a point on the- 
western boundary as established in both 
the surveys, aHd extending four leagues in 
length. Through the eastern termination of 
this line a line is to be drawn, at right an- 
gles to it, such line to be protracted until it 
reaches the river, and to extend in the op- 
posite direction until it reaches a point two 
leagues distant along said line from the 
river. From this last-mentioned point a line- 
is to be drawn to the termination of the 
western boundary, as laid down on the Hays- 
survey, in such a way as to make the area 
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of the entire tract included within the 
boundaries, eight square leagues and no 
more. There will thus be measured off to 
the claimants a tract four leagues long, by- 
two wide, along the southern bank of the 
American, in a form not far from rectangu- 
lar, and as near as may be such as the grant 
and disefio clearly show was intended to be 
given him. 

[Subsequently the survey of 1857 was finally 
approved. Case No. 15,126.] 



Case No. 15,126. 

UNITED STATES v. FOLSOM. 

[Hoff. Dec 44.] 

District Court, N. D. California. June 25, 
1862. 

Mexican Land Grant— Conclusive?; ess of 
Location. 

[Where the decree of the board of commission- 
ers, of the district court, or of the supreme court, 
locating a grant, is specific and plain, and it 
has long been accepted as finally and definitely 
locating the land, and large interests have been 
acquired on the faith of this finality, the lo- 
cation ought not to he disturbed, except in the 
case of manifest error, and on clear proof of the 
incorrectness of the location, and not on the 
mere ground that, if the question were new, the 
court might have located the land differently.] 

HOFFMAN, District Judge. The official 
survey in this case having been brought into 
court under the provisions of the act of 
1860, the cause was argued, and a decision 
rendered setting aside the survey, and or- 
dering a new one to be made, as directed in 
the opinion. An application for a rehearing 
was thereupon made in behalf of the claim- 
ants and interveners, and the cause has 
been reargued and submitted. The survey 
for which the claimants contend is that 
made by John C. Hays, former surveyor 
general, in 1857. There can be no doubt 
that, if this survey be disturbed, the case 
would be one of singular hardship. It ap- 
pears that, when the cause was pending be- 
fore this court on appeal from the board of 
land commissioners, it was strenuously ob- 
jected, on the part of the United States 
and of some other parties who have since 
intervened in this proceeding, that the de- 
cree of the board was erroneous, inasmuch 
as it required the survey to be made sub- 
stantially as in the Hays survey, and so as 
to include Negro Bar and the town of Fol- 
som. On this and other questions elaborate 
arguments were heard, and on the 23d of 
February, 1S57, an opinion was delivered in 
this court [Case No. 15,127] declaring the 
claim to be valid, and directing a decree of 
confirmation to be entered for the land as 
described in the grant and delineated on the 
diseiio. Whether the particular description 
of the land contained in the decree of the 
board was- or was not in conformity with 
the calls of the grant and diseiio, does not 
appear to have been discussed, or intended 



to be decided in the opinion referred to. No 
decree was entered pursuant to this opinion, 
but, on the 29th of April, 1857, a stipulation 
was made by the district attorney, pursuant 
to the instructions of the attorney general, 
by which it was agreed that the appeal 
should be dismissed, and that the claim- 
ants should have leave to proceed "under 
the decree of the board of land commis- 
sioners as under final decree." A consent 
order to this effect was accordingly entered, 
and a survey pursuant to that decree was 
made by John C. Hays, the then surveyor 
general. Th'e correctness of this survey ap- 
pears to have been acquiesced in hy the 
United States from May, 1857, until Septem- 
ber, 1858, when an opinion adverse to it 
was delivered by the secretary of the inte- 
rior, in whom the right of final decision in 
,such matters was then supposed to reside. 
In the meantime, lands outside of the sur- 
vey, and which it is now sought to include 
within the grant, had been advertised and 
sold as public lands. The interveners, also, 
who had resisted the affirmance of the de- 
cree of the board, acquiesced in its finality, 
and large purchases were made, at a very 
heavy outlay, of portions of the tract in- 
cluded within the Hays survey, but which, 
up to the time of the final confirmation of 
the decree of the board, it had been con- 
tended should not be included. On the faith 
of the finality of this decree, the probate 
court having jurisdiction of the estate of 
the late Joseph L. Folsom ordered a sale of 
the land within the boundaries as described 
in the decree, and the supreme court of this 
state has in several suits sustained eject- 
ments brought by persons, claiming under 
the grant, for lands embraced within the 
boundaries therein set forth. On the various 
sales effected by the executors of [J. L.] 
Folsom, his estate has received large sums 
of money; but, if the location be now al- 
tered so as to exclude the lands sold by 
them, the purchasers will be without title, 
while the estate will acquire a large body of 
land the title to which has always been dis- 
claimed, and which has, to a considerable 
extent, been settled upon as public land. 
It is proper to observe that the executors 
have no wish to disturb the location as 
fixed by the Hays survey, the correctness of 
which they have so emphatically affirmed 
by their acts. 

In the opinion recently delivered by this 
court, it was not assumed that the juris- 
diction conferred by the act of 18C0 en- 
abled the court to set aside or correct a lo- 
cation definitely made by the final decree 
either of the board, of this court, or of the 
supreme court, in cases where such decrees 
declared and established boundaries. But 
it was held to be clearly within its power to 
construe and interpret such decrees, and 
that the petition, the diseiio, the grant, and 
other documentary evidence of title on 
which the decree was founded, and to which 



U. S. v. POLSOM (.Case No. 15,126; 



[25 Fed. Cas. page 1132] 



It refers for greater certainty, were properly 
to be considered in ascertaining the true in- 
tent and meaning of the decree. If, there- 
fore, the decree described a particular tract, 
but the petition, diseno, and grant, referred 
to in the decree, indicated a different tract, 
a repugnancy on the face of the decree 
would arise, which would give to the court 
the right to carry into effect the presumed 
intention of the decree by conforming to the 
title, and correcting the error in the descrip- 
tion. [Case No. 15,125.] On referring to 
the petition, diseno, and grant, it appeared 
to the court that the intention of the gov- 
ernor to grant a tract four leagues long by 
two wide, on the American river, was mani- 
fest, and that the board directed the eastern 
line to be run due north and south, on the 
supposition that, as indicated on the diseiio, 
the course of the river was from east to 
west and that a line drawn north and 
.south would be perpendicular to its general 
course. It is urged, however, that the board 
were in fact aware that the general course 
■of the river was from northeast to south- 
west, and not from east to west, notwith- 
standing that the latter was stated by Mr. 
Bidw T ell to be its general course. If this be 
50," so much of the reasoning in the opinion 
of this court as proceeds upon the hypothe- 
sis that the board intended to make the 
east and west lines perpendicular to the 
general course of the river, and described 
-as running north and south, because they 
supposed the river to run from east to west, 
must fail. But the question recurs wheth- 
er, in thus locating the grant, the board 
have designated a tract different from that 
described in the title papers. It must be 
presumed that they intended to contirm to 
the claimants the tract granted, and none 
other. If, therefore, on referring to the 
title papers, we find the land granted to be 
Afferent from that described in the decree, 
the title papers must control, especially as 
they are in terms referred to and made a 
part of the decree itself. And this repug- 
nancy or inconsistency in the decree would 
authorize this court, in the exercise of the 
duty of construing it, to follow that part of 
it which refers to the title papers, rather 
than that part which defines the boundaries. 
But it is evident that the court, if confined 
to the mere right of construing the decree, 
could disregard the specific boundaries men- 
tion in it only where a plain and unmistak 
able repugnance existed between the de 
scription in the title papers and that ere 
bodied in the decree. That the board anc 
the courts had, under the act of 1851, juris- 
diction to determine "all questions as to ex- 
tent, quantity, location, and boundary," has 
been expressly decided by the supreme 
court. [U. S. v. Fossatt] 21 How. [62 U. S.] 
449. When, therefore, such questions have 
arisen and been determined, and the de- 
cree has become final and conclusive on all 
parties, this court cannot, under the power 



of construing the decree, waive it, on the 
ground that, in its judgment, the land 
might have been more correctly located. 
The repugnance between the decree and the 
title papers must be plain and irreconcilable 
before this court, if empowered only to con- 
strue, could be justified in disregarding the 
specific description by which the board have 
located the land. Even if, as is contended, 
the act of 1860 gave to the court jurisdic- 
tion to determine all questions as to loca- 
tion and boundaiy, and to disregard all de- 
terminations of those questions made in 
former decrees, either of the board, of this 
court, or of the supreme court, it is clear 
that, where those decrees are specific and 
plain, where they have long been accepted 
as finally and definitely locating the land, 
and where large interests have been acquired 
on the faith of this finality, the location 
ought not to be disturbed, except in cases 
of manifest error, and on clear proofs of the 
incorrectness of the location, and not on 
the mere ground that, if the question were 
new, this court might have located the land 
differently. I proceed to inquire, therefore, 
whether, in the location made by the board, 
there is such manifest error and clear re- 
pugnance to the description of the land as 
contained in the title papers as to make it 
the duty of the court to direct a different 
location to be made. 

It has already been stated that it appeared 
to this court to have been manifestly the in- 
tention to grant a tract along the American 
river two leagues wide by four leagues long. 
It is objected that there is nothing in the 
petition, diseiio, or grant to warrant this con- 
clusion. The petition describes the land as 
bounded by the land of Senor Sutter, as ex- 
plained in the map. "The place is situated 
on the bank of the American river, and con- 
sists of four leagues in length to the east 
and two leagues in breadth to the south." 
Both the decree of concession and the grant 
describe the land as situated on the banks of 
the river "called that of the Americans/' but 
the only boundaries mentioned in the grant 
are the lands of Sutter and the low hills to 
the east. The diseno, according to the scale, 
represents a tract four leagues in extent 
from west to east and two leagues from 
north to south. As the diseiio and the grant 
show that the land lay on the bank of the 
American river, and as the petition showed 
that it was to be four leagues in length to 
the east and two leagues in breadth to the 
south, it appeared to the court fair to con- 
clude that the tract was to be four leagues 
along the river by two in width, especially 
as of the diseno the river was represented as 
running from east to west When, however, 
it was found that the course of the river was 
from northeast to southwest it seemed to me 
reasonable to give to the tract an extension 
of four leagues in a direction parallel with 
the general course of the stream, and not in 
a due easterly direction. It is true that the 
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description in the petition makes the tract 
extend "four leagues to the east" (por el 
este); but, as before observed, that direction 
appears to have been mentioned from its 
supposed conformity with the course of the 
river, and not because it was intended to fix 
the extent of the track by running a line in a 
course precisely east. The loose and confus- 
ed ideas of the former possessors of this 
country with regards to the points of the 
compass, are well known, and the diseiio be- 
fore us shows how erroneous was the notion 
of the petitioner as to the course of the 
American river. When, therefore, he asked 
for a tract "upon the banks of the river, con- 
sisting of four leagues in length, towards the 
east, and two in breadth towards the south," 
and delineated it on a diseuo whereon he 
represented the river as flowing from east to 
west, the inference seems almost irresistible 
that he intended to ask for a tract of those 
dimensions along the river, and running "to- 
wards the east," but in a direction parallel 
to its course. Such seems to have been the 
opinion of the board in framing the very 
decree the correctness of which is so earnest- 
ly defended. By that decree the eastern 
boundary is not required to be drawn 
through a point four leagues distant in a due 
east direction from the westerly point of 
commencement. On the contrary, the south- 
erly or back boundary is required to be as- 
certained by drawing "lines easterly in a 
direction parallel to the general direction of 
the American river, and at the distance, as 
near as may be, of two leagues therefrom, 
four leagues, or so far as may be necessary 
to inclose eight leagues," etc. It will be per- 
ceived that neither the direction nor the 
length of this boundary is determined on the 
principle now contended for by the claim- 
ants. For it is required to be composed of 
lines drawn parallel to the course of the 
river, which the board seem to have thought 
would run "easterly," and its length was not 
to be four leagues at all events, but such as 
would include eight leagues within the tract. 
As the American river formed the northern 
boundary, and lines parallel to it at the dis- 
tance of two leagues joined the southern 
boundary, which was to be four leagues in 
length, or so far as might be necessary to 
inclose eight leagues, I cannot perceive how 
it can be doubted that the board, like this 
court, considered the tract as extending four 
leagues in length along the river by two in 
breadth. 

But the real question in the ease is wheth- 
er the eastern and western boundary lines 
should be run in a due north and south di- 
rection, or perpendicularly to the general 
course of the river. In the opinion hereto- 
fore delivered, the latter mode was held to 
be the more correct; and on the following 
considerations: (1) As the tract was to be 
situated on the bank of the river, and to ex- 
tend four leagues in a direction parallel to 
its general course, it seemed that the side 



lines, if drawn perpendicular to the course- 
of the river, would best preserve the rectan- 
gular shape which the diseiio appeared to 
indicate, and would satisfy the terms of the- 
petition, which described it as four leagues 
in length by two in width. (2) By running 
the eastern line in a due north and south di- 
rection, a long tongue of land would be in- 
cluded, which, it was supposed, was not rep- 
resented on the shaded portion of the 
diseiio, and which gave to the land a river 
front of about six leagues, without comput- 
ing the abrupt bends in the stream. 

In reply, it is suggested that the location 
of the western line has never been disputed; 
that it commences at a marked oak tree'on 
the Sacramento, and runs due south two 
leagues; that the court has felt compelled to 
adopt this line, and in that respect to depart 
from its own theory of location; and that, if 
the western line be run north and south, the- 
eastern line should be parallel to it. (2) 
That, on the original diseno produced from 
the archives, the tongue of land referred to 
is represented, and the course of the river 
delineated from a point beyond the eastern 
limits of the Hays survey. (3) That the- 
only boundaries called for in the grant are 
the lands of Sutter and the lomerias towards 
the east, and the Hays survey is within 
those limits. (4) That the grantee always^ 
claimed the lands as high up the river as 
the Hays survey extends, and that his first 
settlement was made at or near Negro Bar, 
which, under the opinion of the court, would 
be excluded. (5) That, by the Mexican or- 
dinances, the measurements were required 
to be made from north to south and from 
east to west, and where the grant is made 
on the seashore, or on the banks of a river 
or large lake, such shore was to form the 
boundary on one side, from whence the 
measurements shall commence. Ordenanzas 
de Tierra y Agua, arts. 5, 6, 8. (6) That the 
land included in the Hays survey is wholly 
within the boundaries mentioned in the 
grant, viz. the banks of the river, the lands 
of Sutter, and the lomerias; and that the 
claimant has the right of electing the loca- 
tion within those limits. (7) That the gran- 
tee in his lifetime, and his representatives- 
since his death, have in the most emphatic 
manner made their election; that the loca- 
tion directed by the court would give to the 
claimants six thousand acres of land which 
they have never claimed, and do not now 
claim, and would take an equal amount from 
parties who have purchased since the decree 
of the board became final,— lands for which, 
they nave paid a very large sum, which are 
worth several hundred thousand dollars, and 
on which not less than $30,000 have been 
paid for taxes within the last five years. (8) 
That even if, under the act of 1S60, this 
court has full authority to review and cor- 
rect any final decree of the supreme court, 
of this court, or of the board, so far as the 
same relates to boundary and location, yet 
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it ought not to disturb such decrees where 
important interests have been acquired on 
the faith of their finality, except in cases of 
clear error or oversight, arising from the 
want of sufficient information as to the nat- 
ural features of the country, and not merely 
on a difference of opinion, in a doubtful case, j 
as to the most correct mode of locating the 
land. (9) That the final decrees of either of 
the tribunals mentioned, when they deter- 
mine questions of location, boundary, and 
extent, are made in the exercise of jurisdic- 
tion decided by the supreme court to have 
been conferred on them by the act of 1851, 
and they are therefore conclusive on the 
United States and the claimants, especially 
where, as in this case, they have been ac- 
cepted and made final by consent; and that, 
though this court, in interpreting them, 
may be required to be governed rather by 
the title papers than by the description of 
the land embodied in the decrees, yet it is 
not authorized to disregard such description, 
when plain and positive, unless where it is 
clearly repugnant to, and irreconcilable 
with, the terms of the grant and other docu- 
mentary evidence of title, which is not this 
case. 

I am much impressed with the force of 
these suggestions. I still think that, if the 
question were a new one, the more correct 
location would be to measure a tract four 
leagues in length, in a direction parallel to 
the general course of the river, and bounded 
on the east and west by lines perpendicular 
to it; or, if the western boundary along the 
land of Sutter be considered as established 
by the long recognition of it, then the tract 
might be measured four leagues in length in 
a direction parallel to the course of the river 
and the easterly line run to the river for 
quantity. Notwithstanding all that has been 
urged to the contrary, it is plain that, when 
the board directed the southern boundary to 
be run "easterly" by lines parallel with the 
general direction of the river, and thence 
northerly to the river, they supposed the 
course of the river to be nearly "easterly," 
and that the last line would be at, or nearly 
at, right angles to it. Nor could they have 
anticipated that a due north line would in- 
clude within the tract the long tongue of 
land referred to, and increase so largely the 
frontage on the river. But it cannot be said 
that the survey, as made under the decree, 
is repugnant to, or inconsistent with, the 
terms of the grant It is within the exteri- 
or boundaries mentioned in the title papers, 
viz. "the banks of the river," the "lands of 
Sutter," and the "lomerias"; and though its 
shape, and especially the extent of rront 
along the river, render it liable to grave ob- 
jections, yet, under all the circumstances, I 
have come to the conclusion that I ought not 
to disturb it. The survey as made by Mr. 
Hays is admitted to be substantially in con- 
formity with the decree of the board. By 
modifying it in some comparatively unim- 
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portant particulars, it would be in precise 
accordance with the decree. That decree 
has been admitted by the' United States to 
be correct. It has been accepted as finally 
determining the location and boundaries of 
the land. Large sums have been paid, and 
immense interests acquired on the faith of its 
finality, and in some instances by parties 
who only bought after exhausting all legal 
means to procure a correction of its alleged 
errors. It has been treated by the supreme 
court of this state, in several suits, as finally 
determining the boundaries and location of 
the tract. The representatives of the gran- 
tee have received large sums for lands which 
the proposed change in location would ex- 
clude; while the government of the United 
States has advertised and sold, as public 
land, lands which the same change would in- 
clude in the grant. 

After much consideration it has appeared 
to me that, under all the circumstances, it 
is my duty to approve the survey substan- 
tially as made by Hays under the decree, not- 
withstanding my conviction that, if the ques- 
tion were new, that survey is not such as 
this court would have directed to be made- 
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District Court, N. D. California. June, 1859. 

California Land Grants— Jurisdiction op Dis- 
trict Court— Final, Decrees— Confir- 
mation op Surveys. 

[1. It seems that the decision of the supreme 
court in U. S. v Fossat, 21 How. [62 U. S.J 445, 
should not be construed as determining that 
none of the decrees heretofore rendered by the 
boards of land commissioners and the district 
courts are not final decrees because they do not 
embody and confirm an exact survey of the 
claims, or as deciding that final decrees, defining 
with precision the boundaries of the land, must 
be entered. The decision must, however, be un- 
derstood as determining that, in all cases where 
a decree of comfirmation has been entered, and 
a survey under it has been made, on which a 
patent is about to issue, which survey is object- 
ed to as erroneous, it is the duty of the court to 
direct the survey to be returned to it, that it 
may hear and determine the questions of location 
and boundary which may be raised.] 

[2. Quseie, as to what parties may be heard 
to object to the survey.] 

[3. Settlers claiming under the United States 
must make their objections through the district 
attorney, and cannot be heard as separate par- 
ties. See U. S. v. Bidwell, Case No. 14,592.] 

[This was an appeal by the United States 
from a decision of the board of land commis- 
sioners confirming the Rancho Rio De Los 
Americanos to the claimant, J. L. Folsom. 
now deceased, and represented by his execu- 
tors.] 

The proceedings in this case were supple- 
mentary to final decree, and arose under the 
decision of the supreme court in the case of 

i [Reprinted by permission.] 
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U. S. v. Fossat, 21 How. [62 TJ. S.] 445, in 
•which the supreme court determined tHat the 
power of the district court over the cause, 
under the acts of congress, does not terminate 
until the issue of a patent, conformably to the 
decree. The case was argued on the part 
of the United States by Edmund Randolph, 
and on the part of the claimants by R. Aug. 
Thompson and John J. Williams; and the dis- 
cussion, generally, was participated in by 
many other members of the bar. The argu- 
ment was made before both judges. 

HOFFMAN, District Judge. A decree hav- 
ing been entered at a former term, confirm- 
ing the claim in this case according to the 
boundaries mentioned in the grant, the appeal 
therefrom was, by consent of the district at- 
torney, acting under the instructions of the 
attorney general, dismissed. A motion is 
now made that the survey be brought into 
court to be examined and passed upon, and 
that a final decree be entered confirming to 
the claimants the lands so surveyed. This 
motion is made that the court may exercise 
the jurisdiction which, by the recent decision 
of the supreme court in the case of TJ. S. v. 
Fossat, 21 How. [62 U. S.] 445, it is supposed 
to possess. As the same proceeding may be 
taken in the case of every claim confirmed 
by this court, and as the jurisdiction the 
court is invited to exercise is one it was not 
by any one suspected to possess until the de- 
cision referred to appeared, an argument on 
the point was called for, in the hope that, 
on a full discussion, some of the difficulties 
and embarrassments which were felt on all 
sides to surround the subject might be re- 
moved. It would be idle to conceal the fact 
that the question presented and the doubts 
raised by the recent decision of the supreme 
court have been found, by this court and the 
counsel engaged in these cases, in the high- 
est degree perplexing and embarrassing. No 
construction of the opinion of the supreme 
court was suggested by which all the dif- 
ficulties could be obviated or objections an- 
swered. But, as the latest decision of the 
supreme court on a class of cases to us, in 
California, of' vital importance, it is the duty 
of this court to endeavor to ascertain its true 
interpretation, and the principles it establish- 
es, and to adopt those principles in all cases 
to which they are applicable, without pre- 
tending to judge of their correctness, or to 
inquire, except to arrive at its meaning, how 
far previous decisions of the same court have 
been followed or overruled. 

A brief statement of the case of U. S. v. 
. Fossat [supral, as it was presented to the 
supreme court, is necessary to a correct un- 
derstanding of its recent decision. The orig- 
inal decree of this court confirmed the claim 
to land within four external boundaries men- 
tioned in the decree. Three, only, of these 
boundaries were designated in the grant, but 
it appeared to this court that the fourth, or 
northern boundary, the existence and location 



of which was not disputed, was sufficiently 
indicated by the petition and the diseilo, to 
both of which the grant referred, as well as 
by the name (Capitancillos) of the land grant- 
ed. The land within these boundaries was 
found to exceed, by a fraction, the quantity 
of one square league. But, as that quantity 
was described in the grant as "one league of 
the larger size, a little more or less, as is 
explained by the map accompanying the ex- 
pediente," and as the supreme court, in the 
case of TJ. S. v. Sutherland [19 How. (60 TJ. 
S.) 363], has declared "that, in Mexican 
grants, a square league seems to have been 
the only unit of estimating the superficies of 
land," and that "if 'more or less* was in- 
tended in the grant, it was carefully stated,'* 
it seemed to this court that the whole land 
within the boundaries, and including an ex- 
cess of a fractional part of the unit of meas- 
urement, might reasonably be considered as 
intended to be conveyed by a grant which 
described the quantity as "one league, a little 
more or less." The supreme court, however, 
decided these views to be erroneous, and held 
that, as only three boundaries were mention- 
ed in the grant,-* the fourth must be run for 
quantity, "which was the only criterion for 
determining that boundary furnished by the 
grant"; that the words "more or less" must 
be disregarded, "as having no meaning in a 
system of survey and location like that of 
the United States," and the precise quantity 
of one league be considered to be clearly ex- 
pressed; that "if the limitation of the quan- 
tity had not been so explicitly declared," it 
might have been proper to ascertain the 
fourth boundary by referring to the petition, 
the diseno, and to evidence, to ascertain what 
land was included in and known by the name 
of Capitancillos, but that no such reference 
or inquiries were admissible in that case, as 
the grant was free from ambiguity or uncer- 
tainty. The supreme court accordingly af- 
firmed the claim "for one league of land, to 
be taken within the southern, western, and 
eastern boundaries designated in the grant, 
to be located at the election of the grantee 
or his assigns, under the restrictions estab- 
lished for the location and survey of private 
land claims in California by the executive 
department of the government." It further 
ordered that the "external boundaries desig- 
nated in the grant may be declared by the 
idistrict court from the evidence on file and 
such other evidence as may be produced be- 
fore it." TJ. S. v. Fossat, 20 How. [61 TJ. S.] 
427. 

The duty thus imposed upon it this court 
thereupon proceeded to discharge. It was 
not suspected by the court, or suggested by 
any of the counsel, that that duty extended 
further than to "declare the three external 
boundaries mentioned in the grant," i. e. to 
designate them, unmistakably, in its decree, 
and to decide the vexed and only disputed 
question in the case, viz. whether the south- 
ern boundary was the ridge known as the 
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"lomas bajas," or the sierra behind it. The 
fourth boundary was, by the decision of the 
supreme court, to be determined by quantity 
alone; nor was this court required to declare 
it, for it was directed to declare only "the 
external boundaries designated in the grant, 
within which the land confirmed was to be 
located at the election of the grantee or his 
assigns, under the restrictions established by 
the executive department of the government. 
A decree was accordingly made by this court, 
in w T hich the three external boundaries men- 
tioned in the grant were "declared" and de- 
scribed with as much precision as was possi- 
ble without a survey; and the only disputed 
question in the cause, as to what was the 
southern boundary (viz. the lomas bajas, or 
the main sierra), was elaborately discussed 
and decided. An appeal from this decree 
having been taken to the supreme court, it 
was dismissed as "improvidently taken and 
allowed." In its opinion, the court considers 
at large the nature and extent of the jurisdic- 
tion conferred on the district court by the 
act of March 3, 1S51, and it decides that it 
possesses the power to inquire into and de- 
cide all questions of extent, locality, quan- 
tity, boundary, and legal operation which may 
arise in the cause. It further decides that, 
as, under the acts of 1824 [4 Stat 52] and 
1S28 [Id. 2S4], it was the duty of the sur- 
veyor to fulfill the decree of the court, and 
the court had power to enforce the discharge 
of that duty, so, under the act of 1851 [9 
Stat 631], the duties of the surveyor begin 
under the same conditions, and the power of 
the district court over the same cause "does 
not terminate until the issue of the patent 
conformably to its decree." 

It would seem that the right and the duty 
of the district court to control and correct 
surveys by the surveyor general, in all cases, 
could not be more explicitly declared. But 
the supreme court goes further. The appeal 
was dismissed because this court had not 
entered a final decree. And this court is 
directed to "ascertain the external lines of the 
land confirmed, and to enter a final decree 
of confirmation of that land." This direction, 
when taken in connection with the previous 
remarks of the court as to the power and 
duty of the district court, with respect to 
surveys, and also with the fact that this 
court had already declared the boundaries 
with as much precision as was practicable 
without a survey, can only mean that it must 
direct a survey to be made, and that said 
survey, when approved, must be embodied in 
a final decree of confirmation. 

The decision of the supreme court is not 
based on the ground that this court has failed 
to execute any special mandate directed to it; 
for, as before stated, this court had been mere- 
ly directed to declare "the external bound- 
aries," not of the land confirmed, but "des- 
ignated in the grant, within which the land 
was to be located at the election of the 
grantee or his assigns, under the restrictions 



established by the executive department of 
this government" As the three boundaries 
mentioned in the grant were not those of the 
land confirmed, but of the tract within which 
the one league confirmed was to be taken at 
the election of the grantee, subject to execu- 
tive restrictions, and as this court was di- 
rected to declare only those three boundaries, 
it is clear that it performed all the duties en- 
joined by the supreme court, and that the 
case was not remanded because the court had 
failed fully to comply with the previous man- 
date of the supreme court. This fact is, by 
the supreme court itself, admitted in its re- 
cent decision. "The district court," it states, 
"in conformity with the directions of the 
decree, declared the external lines on three 
sides of the tract claimed, leaving the other 
line to be completed by a survey to be made." 
21 How. [62 U. S.] 447. The defect in the 
decree of this court must have been other 
that a nonconformity with the mandate of 
the supreme court. I have been unable to 
give any other construction to the opinion re- 
ferred to than that this court, after declaring 
the three boundaries within which the league 
confirmed was to be taken, at the election 
of the grantee, and after the grantee had 
made his election, subject to executive re- 
strictions, should have caused or permitted a 
survey to be made, and should have, by its 
final decree, confirmed the land so surveyed 
to the claimant 

Such being the clear purport of the deci- 
sion, with regard to the case before the court, 
we are next to inquire to what extent the 
principles laid down are to be applied to the 
other cases. The view generally taken by 
the bar regards the decision as laying down 
new rules by which all the land cases in Cali- 
fornia are to be governed; and the case is 
considered to decide that the decree of this 
court, or of the sux>reme court, by which the 
authenticity and general boundaries of a 
grant are declared, are not "final decrees," 
but that the court is, in all cases, bound to 
direct a survey to be made, or to revise and 
to pass upon surveys already made, and by 
its final decree to adopt a survey, and declare 
with precision the boundaries of the tract con- 
firmed. In support of this construction, ref- 
erence is made to that portion of the opinion 
of the supreme court which decides that this 
court has, under the act of 1851, jurisdiction 
to determine all questions of extent, locality, 
and boundary, as fully as it was possessed by 
the courts under the laws of 1824 and 1828; 
to the declaration that the decrees of this 
court, hitherto supposed to be "final," were 
not final decrees under the judiciary act of. 
1789 [1 Stat 73], and that the supreme court 
has entertained appeals from them by "a re- 
laxation of its rules," rendered proper by the 
"peculiar nature of these cases"; and to the 
order at the close of the opinion that the ap- 
peal be dismissed as improvidently allowed, 
and that this court "proceed to enter a 'final 
decree' of confirmation of the land confirmed." 
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If the language of the opinion of the su- 
preme court be alone considered, it is per- 
haps not easy to avoid giving to it this con- 
struction. But the objections to it seem in- 
surmountable. The thirteenth section of the 
a.ct of 1851 prescribes the duties of the sur- 
veyor general with regard to private land 
claims in California. It is declared to be 
his duty to "cause all private land claims in 
California, which shall be .finally confirmed, 
to be accurately surveyed, and to furnish 
plats of the same," etc. It is obvious, there- 
fore, that the final decree of confirmation 
must precede the survey, for, until the claim 
is finally confirmed, the surveyor is not re- 
quired or authorized to act. Again: The 
tenth section provides that, in eases of ap- 
peals from the decisions of the board of com- 
missioners, the district court shall proceed 
to render judgment, etc., and shall, on appli- 
cation of the party against* whom judgment 
is rendered, grant an appeal to the supreme 
court, etc. The authority to entertain such 
appeals is not explicitly given to the supreme 
court, but it results, by necessary implica- 
tion, from the provisions above cited, and 
from the allusion in the fifteenth section to 
the "final decrees rendered by the said com- 
missioners, or by the district or supreme 
courts of the United States." Unless, then, 
the decrees of this court which have been ap- 
pealed from were in some sense "final de- 
crees," it is not easy to perceive how the 
supreme court, by any relaxation of its rules, 
or from considerations of convenience, could 
have had jurisdiction to review them on ap- 
peal. 

The fact that the supreme court has here- 
tofore entertained, and will hereafter enter- 
tain, appeals from such decrees, must there- 
fore be taken as proof that they regard those 
judgments and decrees as "final" and appeal- 
able under the act of 1851, though it appears 
that they are not final decrees under the ju- 
diciary act of 1789. It is also evident that 
such decrees must be final decrees of con- 
firmation, and the lands confirmed must be 
deemed "finally confirmed," within the mean- 
ing of the thirteenth section; for, otherwise, 
the surveyor would have no authority, nor 
could he be required, under the provisions 
of that section, to survey them. A contrary 
construction would lead to the most impor- 
tant and perhaps disastrous consequences. 
It is well known that both the boards of com- 
missioners, as well as both the district courts 
of this state, in common with all the gen- 
tlemen of the bar, have hitherto regarded the 
decrees by which the authenticity and valid- 
ity and the general boundaries of a claim 
have been declared, as "final decrees" of con- 
firmation, under which the survey was to 
be made and a patent issued. In no ease has 
a survey first been made and adopted or em- 
bodied in any subsequent final decree of con- 
firmation. In pursuance of such decrees, or 
similar ones, by the supreme court, many 
patents have issued. , If, then, it should be 
25FED.OAS. — 72 



held that none of those decrees were final, 
and that the lands confirmed by them were 
not "finally confirmed," in the sense of the 
act of 1851, it might follow that the patents 
have been irregularly issued, and are void, 
a"s having been issued without authority of 
law. There also may be eases in which no 
appeal has been taken from the decision of 
the board to the district court, or in which 
such appeals have been dismissed. If, then, 
the decisions of the board are not final de- 
cisions or decrees, it is difficult to perceive 
how final decrees in those cases can be made. 
For the board has ceased to exist, and the 
district court may never have acquired juris- 
diction over the cause. I am persuaded that 
a construction of the opinion of the supreme 
court involving such grave consequences, 
ought, if possible, to be rejected. 

By referring to the eases cited by the su- 
preme court in its opinion, viz., those of 
Mitehel v. U. S., 15 Pet. [40 U. S.J 52, and 
Sibbald v. U. S., 12 Pet. [37 U. S.] 4S8, as 
instances where the court directed, by its 
mandate, certain lands to be surveyed, and 
"maintained and declared the duty of the 
surveyors to fulfill the decree of the court," 
it will be found that the decrees of the su- 
preme court, requiring those duties to be 
performed, are expressly called, by the court 
itself, its "final decrees." In Mitchel's Case, 
the language of the court is: "On consider- 
ation whereof, this court is of opinion that the 
title of the petitioner, etc., is valid by the 
laws of nations, etc., and doth finally order, 
decree, determine, and adjudge accordingly; 
and this court doth in like manner, order, ad- 
judge, determine, and decree that the title 
of the petitioner is valid to so much of a cer- 
tain other tract as shall not be included in 
an exception hereinafter made." And it pro- 
ceeds to give particular directions for ascer- 
taining the land so excepted. In Sibbald's 
Case, after declaring the duty of the surveyor 
to fulfill the decree of the court, it orders 
"that the clerk of this court make out a cer- 
tificate of the final decree heretofore ren- 
dered in the case of Sibbald v. U. S., and, 
also, a mandate according to such final de- 
cree, the opinion of the court in that case and 
on these petitions." 12 Pet. [37 U. S.] 495. 

It appears, therefore, that the decree of the 
supreme court by which the general validity 
of the claims in those eases was ascertained, 
and by which directions for a survey of cer- 
tain tracts were given, were not only re- 
garded by the court, but in terms declared, 
to be final decrees; although some proceed- 
ings subsequent to and in execution of the 
mandates were required to be had by the in- 
ferior court and by the surveyor, the latter 
of whom, it may be remarked, was, by the 
sixth section of the act of 1824, required to 
make a survey after a final decision in fa- 
vor of a claimant. That the decrees under 
which the surveyor, by the act of 1851, was 
required to survey, were not by the legisla- 
ture intended to contain or embody a precise 
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description of the land, as ascertained by a 
previous survey, is further evident from the 
fact that the same section confers upon the 
surveyor general a certain provisional and 
quasi judicial authority to fix and settle dis- 
puted boundaries between adjoining ranchos. 
But if the final decree of this court, under 
and in obedience to which he acts, has already 
fixed with precision every line of the claim 
which is confirmed, the surveyor can never 
exercise the authority which the lawmakers 
have been at pains to confer. It would seem 
clear that the statute contemplated that the 
claim might be finally confirmed, and the 
surveyor called upon to survey it, under a 
decree affirming its validity and fixing its 
general boundaries, or those of the tract out 
of which the quantity confirmed should be 
taken, thus leaving to the surveyor the op- 
portunity to exercise the authority with re- 
spect to interfering claims or boundaries 
which the lawmakers intrusted to him. 

On the whole, I incline to the opinion that 
the decision of the supreme court ought not 
to be construed as determining that none of 
the decrees heretofore rendered by the boards, 
the district courts, and by itself, are final de- 
crees; and that final decrees, defining with 
precision the boundaries of the land, must 
in all cases be entered. I am aware that this 
view is apparently in conflict with some ex- 
pressions in the opinion, but it has seemed 
less open to objections than the other con- 
struction suggested, to adopt which would 
involve as consequences: (1) That no final 
decree has ever yet been made in any land 
case. (2) That the survey is to be made by 
the surveyor general of claims not finally con- 
firmed, but which are finally confirmed only 
after survey, when the language of the stat- 
ute is express, that the claims to be sur- 
veyed by him are those which shall be "finally 
confirmed." (3) It would leave the regularity 
and even the validity of all patents hereto- 
fore issued open to grave doubts. (4) It re- 
quires us to suppose that the supreme court 
have treated as final, and therefore appeala- 
ble, decrees which were not final, and this 
by a relaxation of their rules, which, as the 
law only gives to that court jurisdiction of 
appeals from final decrees, it cannot be sup- 
posed that they would have felt themselves at 
liberty to make. 

Assuming, then, that the decrees of this 
court, heretofore rendered, are to be deem- 
ed "final" in such a sense as that an appeal 
from them can be taken, and that the sur- 
veyor general, under the thirteenth section 
of the act of 1851, may be required to survey 
them, we are next to inquire what further 
jurisdiction over the case this court is, by 
the opinion under examination, declared to 
possess. That the Case of Fossat was re- 
manded in order that a survey might be 
made, and a decree embodying such approv- 
ed survey entered, is clear. It may be said, 
however, that such a proceeding is merely 
decided to be necessary in that particular 



case, and that it should not be taken except 
in cases precisely similar to that of Fossat, 
viz. where the question of boundary or loca- 
tion has been raised and decided in the regu- 
lar course of the suit, and where the su- 
preme court has remanded the cause in order 
that the location might be fixed. But this 
interpretation of the opinion is inadmissible. 
It has already been shown that this court 
had performed every duty required of it by 
the previous decision of the former court, ^ 
and that the cause was not remanded be- 
cause this court had failed to execute the 
previous mandate in the case. That the su- 
preme court have, in their opinion, laid down 
principles generally applicable to all cases, 
I think, is evident. 

In the first p'ace, they discuss and decide 
the point whether this court has, by the act 
of 1S51, any authority to decide questions of 
extent, location, and boundary. Such ques- 
tions they declare may be "essential in de- 
termining the validity of a claim," and the 
power to decide upon "validity" involves the 
power to decide upon all questions of bound- 
ary. Secondly. In answer to the objections 
that this court has no means to ascertain the 
specific boundaries of a confirmed claim, and 
no power to enforce the execution of its de- 
cree, the supreme court decides that this 
court has such power, and that it is the dut? 
of the surveyor to fulfill the decree of the 
court; and the court declares "that the pow- 
er of the district court over the cause does- 
not terminate until the issue of a patent con- 
formably to its decree." 

I am aware that, in a previous opinion, 
delivered in the same case, — [U. S. v. Fossat] 
20 How. [61 II. S.] 425,— the same court de- 
clared that "the jurisdiction of the board of 
commissioners in the first instance, and the 
appellate jurisdictioa of the courts of the 
United States, are limited to the making of 
decisions on the validity of the claim pre- 
liminary to its location and survey by the 
surveyor general of California, acting under 
the laws of the United States." No mode of 
reconciling this declaration with any con- 
struction of the last decision in the Case of 
Fossat, was suggested at the bar or has oc- 
curred to either of the judges. It must, there- 
fore, be treated as overruled by the latter 
case. As, then, "the power Of this court over 
the cause does not terminate until the issue 
of a patent conformably to its decree," and 
as it has jurisdiction to determine all ques- 
tions of extent, location, and boundary which 
may arise, it is the duty of the court to ex- 
ert this power, and to exercise the jurisdic- 
tion at the instance of a suitor. I therefore 
think that, in all cases where a decree of 
confirmation has been entered, and a survey 
under it has been made, on which a patent 
is about to issue, which survey is objected to 
as erroneous, it is the duty of the court to 
direct the survey to be returned to it, that it 
may hear and determine the questions of lo- 
cation and bound3ry which may be raised. 
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In coming to this conclusion, I have not 
overlooked the ejreat difficulties of reducing 
it to practice. The first and most perplexing 
question is that of parties. By whom can ob- 
jections to a survey he made? Every party 
entitled to object to the survey must have a 
right to take testimony in support of his ob- 
jection, and a right to appeal from the de- 
cision of this court to the supreme court. It 
is therefore of the utmost consequence to de- 
termine who are the proper parties to the 
proceeding. 

At first blush, the answer might seem obvi- 
ous, viz.: That the parties to a proceeding 
to correct a survey, are only the original par- 
ties to the suit, viz. the United States and the 
claimant But the solution of the difficulty 
is by no means so easy as it might appear. 
During the long period which has elapsed 
since the claims were first filed before the 
board, many changes of interest have occur- 
red. Suppose, then, that the original claim- 
ant, has parted with all his interest, or it 
has been sold on execution. He may have no 
motive to dispute any location, however er- 
roneous, and he may not be disposed to al- 
low the use of his name to the present own- 
er. Cannot the latter be heard to object to 
the location of what has become his exclu- 
sive property? Or, suppose that the original 
claimant, though really entitled to only two 
leagues, to be taken from a tract the bound- 
aries of which contain four leagues, has, 
through error or fraud, sold out four leagues 
to two purchasers,— two leagues to each. 
He, therefore, has ceased to have any inter- 
est in the controversy. The real contest is 
between the purchasers, each of whom de- 
sires that the patent may cover the land 
conveyed to himself. Is neither to be heard? 
Or only he who has the good fortune to ob- 
tain the use of the name of the original claim- 
ant? The "United States may have no objec- 
tion to the survey. It will, therefore, be con- 
firmed, unless objected to on the part of the 
claimant Which of the parties, in the case 
supposed, has the right to object? If both 
have, what limits can be assigned to the 
rights of intervention? For, in some cases, 
the grantee may have sold to hundreds of 
purchasers. 

Again: If the right of both subgrantees 
to be heard in the case supposed be admit- 
ted, ought not persons so immediately inter- 
ested in the result of the inquiry to be heard, 
notwithstanding thattheoriginalclaimantmay 
not have sold out his entire interest? The 
part retained *by him may be so situated that 
any possible location of the claim will in- 
clude it He has, therefore, no interest to 
object; on the contrary, he desires a pat- 
ent to issue without delay. But the pur- 
chasers under him have a direct and vital in- 
terest in obtaining a location such as will 
cover the tracts conveyed to them respective- 
ly. Is the court to refuse to hear them? 

Again: Grants, in most instances, have, as 
one or more of their boundaries, the lands 



of other parties. The court, in fixing the lo- 
cation of Raneho A, necessarily determines 
one of the boundaries of Raneho B, by which 
it is bounded. Ought not the owner of the 
latter to be heard to show what his bound- 
ary is? If he is not, he is excluded on the 
ground that the suit as to the boundaries of 
his neighbor determines nothing as to his 
rights. The result might thus be that, when 
the second raneho is before the court for lo- 
cation, the evidence in that case would com- 
pel it to adopt a boundary line different from 
that fixed in the first case. If the second 
location were the correct one, the claimant 
in the first case would lose his land. It 
would then be too late to extend his lines 
in another direction so as to give him the 
quantity mentioned in his grant. But the 
boundaries of Raneho B, in the case sup- 
posed, may involve an inquiry into the true 
location and boundaries of Raneho O, and 
several other circumjacent tracts. How, 
then, can the court, hearing each case sepa- 
rately, unassisted by topographical maps, and 
unable, except in rare instances, to visit the 
lands, hope to arrive at any satisfactory con- 
clusion? 

Again: Q Two or more grants are often made 
within the same general boundaries— an orig- 
inal, or first grant, and one or more sobrante 
grants. Ought not both grantees to be heard, 
that the court may, if possible, locate each of 
the grants, so as to satisfy the just claims of 
all the grantees? If all these parties have the 
right to appear, take testimony, and to ap- 
peal, it may reasonably be apprehended that 
the litigation upon which we are entering 
will be far more protracted than that which 
has already occurred respecting the validity 
of the claims. If these parties are excluded, 
how can justice be done? When we consider 
the immense interests involved in the loca- 
tion of grants, the vague and indeterminate 
character of the boundaries mentioned in the 
grants and delineated in the disenos, the op- 
portunity afforded for plausible objections 
to any location which can be made, and how 
impracticable ;t is for a court to learn, 
through depositions, the natural features of a 
country it has never seen, and of which no 
topographical map is exhibited, and therefore 
how difficult it will be for it to render any 
decision in which the parties will acquiesce, 
or which will be satisfactory to itself, it may 
well be doubted whether the evident antici- 
pation of the supreme court that few cases 
will reappear before it on appeal will be real- 
ized. 

Before dismissing this subject a further ob- 
servation may be made. The settlers claim-, 
ing to hold under the United States are heard, 
if at all, through the district attorney. In 
many cases they may have just objections 
to a location which has been made so as to 
improperly include their claims. In many 
cases they may object to any location in or- 
der that the issue of a patent may be post-* 
poned, and that -they may continue to enjoy* 
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the use of the land. The number of locations 
to be passed upon may be some hundreds. 
The district attorney, tike the court, is un- 
acquainted with the topography of the coun- 
try. How can he determine, when objec- 
tions supported, by affidavits are presented 
to him, which he ought to urge in the name 
of the United States, and which he ought to 
refuse to make, "as vexatious and intended for 
delay? May he not be driven to adopt the 
rule to make objections which seem plausi- 
ble and are supported by an appearance of 
proofs? In such case, it is to be feared that 
the jurisdiction the court is about to exer- 
cise may be as often the means of delaying 
indefinitely the issue of a patent to a rightful 
claimant, and of plunging him into a new 
and protracted litigation, as of correcting er- 
rors of the surveyor general in locating 
claims. For these reasons I would gladly 
have declined the jurisdiction I am urged to 
assume. Under the recent decision of the 
supreme court I have not felt at liberty to do 
so. 

With regard to the particular case more 
immediately under consideration, it follows, 
from what has been said, that this court can- 
not now proceed to examine the survey which 
has been made. The court, as already stat- 
ed, regards the decree heretofore made as 
final, in a sense to authorize an appeal from 
it, or a survey of the lands as finally con- 
firmed. It is not, however, exhaustive of its 
power over the case, for that does not termi- 
nate until the issue of a patent. The court 
does not, therefore, proceed, as of course, to 
enter a decree for the land as surveyed, 
which would be necessary if the decree here- 
tofore made were only interlocutory. But it 
will hear objections to the survey. None are 
made in this case. The survey originally 
made is satisfactory to the parties now mov- 
ing to bring it before the court. That sur- 
vey has been disapproved at Washington by 
the executive officers of the government, and 
a new one directed to be made. When that 
shall have been done, the parties now mov- 
ing may make their objections, and bring the 
questions involved before the court 

NOTE. Since the foregoing decision was ren- 
dered, Judge Hoffman has decided (in the case 
of U. S. v. Bidwell [Case No. 14,592], claiming 
the Rancho Arroyo Chico) upon the rights of set- 
tlers with respect to their standing in court. 
Judge Hoffman says: "In this case, as in all 
other cases, all persons who allege that any of 
the land included in a survey of a rancho is 
public land of the United States, must urge 
their objections in the name of the United States, 
and through the district attorney. To that offi- 
cer is committed the duty of seeing that no pub- 
lic land is improperly embraced within a survey 
of a private claim. When he has no objections 
to interpose, the settler cannot be permitted to 
intervene in the proceeding. When he settled 
upon that land. and. notwithstanding that it 
was claimed under a Mexican title, chose to as- 
sume it to he public land, he was aware that the 
United States would assert her rights through 
her proper officers, and that the judgment of the 
courts, declaring that the land was not public 
but private land, would be final and conclusive 



on the rights of the United States and all claim- 
ing under them. When, therefore, the United 
States, through her officers, admits that the sur- 
vey is properly made, or declines to make objec- 
tions to it, no settler can be heard to contest it." 

[For subsequent hearing upon the new sur- 
vey ordered to be made, see Case No. 15,125. 
At a still later date the survey of 1857 was 
finally approved. Id. 15,126.] 
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UNITED STATES v. FOOTE. 

[13 Blatchf. 418.] i 

Circuit Court, S. D. New York. June 17, 1876. 

Post Office — Obscene Matter — "Notice" — 
Indictment. 

1. In an indict nent under section 3893 of the 
Revised Statutes, charging the defendant with 
depositing in the mail an obscene pamphlet, and 
also with depositing in the mail a notice giving in- 
formation how a« article designed for the pre- 
vention of conception can be obtained, it is 
not necessary or proper that the indictment 
should give a definite or detailed description of 
the pamphlet. 

[Cited in U. S. v. Grimm, 45 Fed. 560.] 

2. Sufficient information as to the particular 
article about which evidence is to be given can 
be obtained by an order for a bill of particulars, 
and for the exhibition to the defendant of the 
article itself. 

[Cited in U. S. v. Bennett, Case No. 14,571.] 

3. A notice in the form of a letter enclosed in a 
sealed envelope, if it gives the prohibited infor- 
mation, is within the scope of the statute. 

[Cited in U. S. v. Gaylord, 17 Fed. 443; U. 
S. v. Huggett, 40 Fed. 637.] 

4. A written slip of paper, without address or 
signature, giving the prohibited information, is 
a "notice," within the meaning of the statute, 
although not volunteered, but sent in reply to a 
letter asking for the information. 

[This was an indictment against Edward 
B. Foote.] 
Benjamin B. Foster, Asst. U. S. Dist Atty. 
Thomas Harland, for defendant. 

BENEDICT, District Judge. This case 
comes before the court upon a motion to 
quash an indictment. The questions argued 
by the counsel are presented to the court up- 
on the indictment, and the bill of particulars 
filed by the prosecution, in which the ac- 
cused is charged, under section 3893 of the 
Revised Statutes, with depositing, and caus- 
ing to be deposited, in the mail, an obscene 
pamphlet, and, also, in a different count. 
w T ith depositing in the mail a notice giving 
information how an article designed for the 
prevention of conception can ba obtained. 

The first ground of objection taken to the 
indictment is, that it fails to give a definite 
description of the pamphlet alleged to have 
been mailed. In respect to this ground of 
objection, I have only to repeat what I have 
had occasion many times to say in court, 
that, in cases of this description, it is nei- 
ther necessary nor proper to pollute the rec- 



i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



|'25 Fed. Cas. page 1141] 



ord by a detailed description of obscene mat- 
ter, and, where the grand jury omit a defi- 
nite description of the matter, by reason of 
its obscene and filthy character, such omis- 
sion furnishes no ground of objection to the 
indictment. Sufficient information as to the 
particular article about which evidence is to 
he given, can be obtained by an order for a 
bill of particulars, and for the exhibition to 
the defendant of the article itself. This 
practice has been repeatedly followed, and 
has been found adequate to the protection of 
the accused, while, at the same time, to a 
certain extent, it prevents the proceedings 
from being the vehicle of spreading obscenity 
before the public. The accused, his counsel, 
the district attorney, the jury and the court 
must necessarily have knowledge of the ob- 
scene matter forming the subject of the 
charge. Experience has shown that it is en- 
tirely possible to go through with a trial of 
this character without extending that knowl- 
edge beyond the limits indicated, and at the 
same time do full justice. 

The next objection raises the question, 
whether a notice giving information when or 
how the prohibited articles may be obtained 
is within the scope of the statute, when such 
notice is in the form of a letter enclosed in 
a sealed envelope. The argument is, that no 
public information is given by such a letter, 
and that the subsequent mention in the stat- 
ute, of letters on the envelope of which in- 
decent matter is written, indicates an inten- 
tion not to interfere with letters by reason 
of their contents, and shows that the word 
"notice" was not intended to cover a letter 
enclosed in an envelope. I cannot accede 
to this construction. The object of the stat- 
ute is not to protect the morals of post office 
employees, but to prevent the mails of the 
United States from being the effectual aid 
of persons engaged in a nefarious business, 
' by means used to distribute their obscene 
wares. To exclude from the statute all let- 
ters which, to the outward appearance, are 
harmless, would destroy its efficacy, for, 
everything would then take the form of a 
sealed letter. It is not the form in which 
the matter is mailed, but the character of 
the matter Itself, which fixes the criminality 
of the act 

The last ground of objection rests upon the 
fact, admitted here, that the subject-matter 
charged in the indictment as a notice was a 
written slip of paper, without address or sig- 
nature, mailed by the accused in answer to 
a letter received by him asking for the infor- 
mation which is given in writing upon the 
slip of paper. It is not disputed that the 
writing on the slip gives information as to 
how one of the prohibited articles may be 
obtained, but it is contended that such a 
writing is not a "notice," within the meaning 
of the statute, because it was not volunteer- 
ed, but sent in reply to an inquiry. No such 
limited signification as is contended for can 
be given to the word "notice." "Notice" 
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means "information, by whatever means 
communicated; knowledge given or receiv- 
ed;" also, "a paper that communicates infor- 
mation." Webster's and Worcester's Diction- 
aries. The paper in question Is within this 
definition. It gives the information speci- 
fied by the act, and is plainly within the stat- 
ute, for, by its terms, the statute covers every 
kind of notice, whereby is given, either di- 
rectly or indirectly, information such as this 
slip affords. 

It is said, that, unless some such limitation 
be given to the language of the statute, med- 
ical advice given by a physician in reply to 
the inquiry of a patient would be excluded 
from the mails. It is not seen that any con- 
siderable inconvenience would arise if such 
were the result, as other means of communi- 
cation may be resorted to by physicians, 
while it is plain that any attempt to ex- 
clude information given by medical men from 
the operation of the statute would afford an 
easy way of nullifying the law. If the in- 
tention had been to exclude the communica- 
tions of physicians from the operation of the 
act, it was, certainly, easy to say so." In the 
absence of any words of limitation, the lan- 
guage used must be given its full and natural 
significance, and held to exclude from the 
mails every form of notice whereby the pro- 
hibited information is conveyed. 
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District Court, E. D. Pennsylvania. 
1S45. 



March 10,' 



Seamen— Revolt— Pilot— Intoxication. 

1. Wherever, by the overt acts of the crew, 
the authority of the master in the free navigation 
or management of his ship, or in the free exer- 
cise of his rights and duties on hoard, is entire- 
ly overthrown, and there is intentionally caused, 
by such acts, an actual or constructive suspen- 
sion of his command, it is a revolt. 

[Cited in U. S. v. Huff, 13 Fed. 037.] 

2. But a mere disobedience of orders by one 
or two of the seamen, without combining with 
the others, or offensive or insolent language, is 
not a revolt. 

3. The pilot is an officer of the ship when on 
board in the exercise of his duties, but the cap- 
tain is still master of the vessel, and the pilot's 
orders are considered as the captain's. 

4. Intoxication is rather an aggravation than 
an apology for a crime committed during that 
state; but if an habitual or fixed frenzy is there- 
by produced, it places the man in the same 
condition as if it were contracted, at first, invol- 
untarily. 

This was an indictment for revolt. It ap- 
peared that the ship Farewell sailed from 
Philadelphia on the 25th December, 1844. 
When below Chester, the pilot being still on 
board, the crew, most of whom were intox- 
icated, became very disorderly and wholly out 
of the master's control, and, when the officers 
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attempted to seize the liquor in their posses- 
sion, a portion of them, among whom [Thom- 
as] Forbes was very prominent, refused to 
do duty. The mate of the ship in attempting 
to arrest Forbes was stabbed and killed by 
him, and it was only when he had been shot 
and wounded by the captain that the prisoner 
could he secured and sent to Philadelphia. 
The evidence also showed that Forbes was 
intoxicated at the time, but not so much so 
as to be unconscious of what he was doing. 

The ease came on to be tried, before Judge 
RANDALL, and a jury, on the 10th March, 
1845, and was argued by Mr. Watts, Dist 
Atty., for the United States, and by W. G. 
Smith, for Forbes. 

Mr. Watts, U. S. Dist. Atty. 

Revolt consists in the subversion of author- 
ity of the person in command of a vessel, if 
for a moment only; and so it has been de- 
fined by the courts having authority to de- 
scribe it. U. S. v. Kelly, 11 Wheat. [24 U. 
S.] 41S; U. S. v. Hemmer [Case No. 15,345]; 
U. S. v. Haines [Id. 15,2753; Act March 3, 
1835 (4 Stat 2416). This crime may be com- 
mitted on board a vessel not under sail* or 
in a place not on the high seas, if it be within 
the admiralty jurisdiction, wherein it differs 
from murder, which cannot be punished in 
any court of the United States, if committed 
within the jurisdiction of any particular state. 
If the evidence is to be believed, the prisoner 
is guilty of revolt within this description of 
it, and the fact of intoxication is no excuse 
or palliation. 

W. G. Smith, for Forbes. 

The evidence shows no attempt to commit 
the technical crime of revolt, which consists 
in a resistance of the authority of the master 
of a ship, with intent to subvert it At the 
time of the disturbance, the pilot, being on 
board in discharge of his duties, was the mas- 
ter of the ship, and there is no evidence of 
resistance to his authority. Indeed, he him- 
self says that all his orders were obeyed; 
the resistance was to the mate of the ship. 
As to the intent, it certainly could not have 
been to subvert the authority of the master. 
It is not to be supposed that such an intention 
could have existed when the ship was in the 
midst of the Delaware, and within a few 
miles of this city. None of the requisites of 
a revolt have, then, been made out, and if 
the prisoner's acts amount to any crime it 
is a mere affray. Thome v. White [Case No. 
13,989]. 

Mr. Watts, U. S. Dist Atty., in reply. 

The command of the mate is the command 
of the master, and a pilot is only a quasi mas- 
ter, the captain being still regarded as vir- 
tually in command. So far as concerns the 
intention with which the prisoner acted, a cer- 
tain intent must be presumed from certain ac- 
tions, and, whether that intent is absurd or 
not, it must be presumed that parties have 



weighed the probabilities of success before 
they act 

RANDALL, District Judge (charging jury). 
The crime of revolt is punished under the 
act of congress of 3d March, 1835, and by that 
act the courts are empowered to give a judi- 
cial definition of the crime. I shall give this 
definition, dispose of the legal points made, 
and leave the jury to determine whether the 
evidence for the prosecution does not meet 
the requirements of the law. A revolt is the 
overthrowing the legitimate authority of the 
commander, with intent to remove him from 
the command, or, against his will, to take pos- 
session of the vessel by assuming the com- 
mand and navigation of her. U. S. v. Kelly, 
11 Wheat. [24 U. S.] 418. It is an open re- 
bellion or mutiny of the crew against the au- 
thority of the master, in the command, navi- 
gation, or control of the ship. U. S. v. Haines 
[Case No. 15,275]. But a mere disobedience 
of orders by one or two of the seamen, with- 
out combining with the others to produce a 
deliberate disobedience, although it is highly 
censurable, and may be punished by the mas- 
ter on board the ship, or by forfeiture of wa- 
ges,— is not a revolt; nor does mere offensive 
or insolent language constitute this crime. 
Wherever, by the overt acts of the crew, the 
authority of the master in the free naviga- 
tion or management of the ship, or in the free 
exercise or* his rights and duties on board, 
is entirely overthrown, and there is intention- 
ally caused by such acts an actual or con- 
structive suspension of his command, it is a 
revolt Direct or positive force upon, or con- 
straint or imprisonment of the master, is not 
essential. A positive refusal to perform any 
duty on board until he has yielded to some 
illegal demand of the crew, when it has pro- 
duced a suspension of his power of command, 
or when, by a general combination, the crew 
refuse obedience to the lawful orders of the 
master, is a revolt. U. S. v. Haines [supra]. 
There may be a revolt without the appoint- 
ment of another to the command. If the 
crew should compel the master, against his 
will, to navigate the ship or manage her con- 
cerns according to their directions, and pre- 
vent him from the free exercise of his own 
judgment, that would be an usurpation or 
the command and a revolt U. S. v. Haines 
[supra]. The pilot is an officer of the ship 
when on board to pilot the vessel to or from 
the sea, and the crew are bound to obey his 
orders as such; but when the captain is on 
board he is master of the vessel, and the or- 
ders of the pilot are, in law, considered as the 
master's. U. S. v. Lynch [Case No. 15,648]. 
The artificial, voluntarily contracted, and tem- 
porary madness produced by drunkenness is 
rather an aggravation of than an apology for 
a crime committed during that state, jx 
drunkard is a voluntary demon, and his in- 
toxication gives him no privilege. If, how- 
ever, an habitual or fixed frenzy is produced 
by this practice, though such madness is con- 
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tracted by the vice and will of the party, 
it places the man in the same condition as if 

. it were contracted, at first, involuntarily. 
The wisdom of the law in refusing to recog- 
nise drunkenness as an excuse for crime is 

. plain; nothing is more easily counterfeited, 
no state so irregular in its operation. With 
these instructions on the law involved, the 
case is committed to the jury. 

A verdict of guilty was rendered, and Forbes 
was sentenced to six years' imprisonment, a fine 
of five dollars and the costs, and to stand com- 
mitted until the sentence was complied with. 



Case No. 15,130. 

UNITED STATES v. FOKDYCE et al. 

[13 Int. Rev. Rec. 77.] 

District Court, N. D. Alabama. March 11, 
1871. 

interna!. revenue — production of books and 
Papers— Authority of Supervisor 
— Contempt. 
[1. A supervisor of internal , revenue entered 
the house of a banking firm in Huntsville, Ala., 
and demanded to see their books and papers. 
The members of the firm, doubting his right 
to such inspection, asked time to first consult 
counsel. This was refused, and, on their fail- 
ure to at once produce their books, the super- 
visor served them with a summons requiring 
them to appear before him at his "office at 
, Huntsville" instanter on the same day. He had 
no regular office in that city, and no place was 
specified in the summons. The firm then con- 
sulted their counsel, who, though somewhat in 
doubt, advised them to permit the inspection. 
They then sought the supervisor to apprise him 
of their consent, but were unable to find him, 
and he left the town on the same night. Held, 
that the firm were not unreasonable in asking 
a short time to consult attorneys, that a compli- 
ance with the summons according to its terms 
was manifestly impossible, that the supervisor 
acted with undue haste, and that the members 
of the firm were not punishable as for a con- 
tempt for what they had done.] 

[2. By the forty-ninth section of the act of 
July 20, 1868 (15 Stat 144), a supervisor of 
internal revenue who attempts to proceed against 
delinquents in the matter of making the annual 
returns required to be furnished to the assistant 
assessor, must proceed in manner and form pre- 
cisely as the assistant assessor is required to 
proceed by the ninth section of the act of 
July 13, 1866 (14 Stat. 101), and not otherwise.] 

BUSTEED, District Judge. The applica- 
tion made to me in this matter is that the re- 
spondents be punished as for a contempt for 
the alleged disobedience of a summons is- 
sued to them by Nathan D. Stanwood, super- 
visor of internal revenue for the state of 
Alabama, requiring them to produce books 
and papers, and to give evidence accord- 
ing to its exigence. The proceeding is based 
upon section 49 of the act of July 20, 1868 
[15 Stat. 144], and section of the act of 
July 13, 1S66 [14 Stat. 101]. 

It is contended, among other things, by the 
counsel for the respondents, that these acts, 
so far as they authorize a compulsory pro- 
duction of books and papers, and a compul- 
sory examination of a party, are a violation 
of the fourth and sixth amendments to the 



constitution of the United States. It is also 
contended that a true construction of the law 
of July 20, 1868, limits the power of super- 
visors to inquiries touching the conduct of 
assistant assessors and other subordinate of- 
ficers of the revenue. In disposing of the 
present application I do not find it necessary 
to examine or decide either of these points, 
and hence express no opinion upon them. 

The facts in the case are these: On the 
5th day of March, A. D. 1ST0, the relator 
entered the banking house of the respondents 
at Huntsville, and asked to see the charter 
under which they did business. He was 
told they had no charter of incorporation. 
He then demanded to see their books and 
papers. The respondents refused to allow 
him, stating it was not their habit to ex- 
hibit their business or its evidences to stran- 
ers. Thereupon Stanwood disclosed his of- 
ficial character, and the respondents request- 
ed time to consult their legal advisers on the 
subject of his right, and that, if he were au- 
thorized by law to make the demand, they 
would at once exhibit to him their books of 
account and other papers. Stanwood, for an- 
swer, read from a book what he claimed was 
the law of the case, and said jt was not nec- 
essary the respondents should consult their 
attorneys; that he knew more revenue law 
than all the lawyers in Huntsville. The re- 
spondents, nevertheless, insisted. The su- 
pervisor, in a few minutes afterwards, served 
the respondents with a summons requiring 
them to appear before him at his "office at 
Huntsville," on the 5th day of March, 1870, 
instanter, of the same day, then and there to 
produce all books of account and papers, 
containing entire details of business between 
the bank of Fordyce & Rison and all other 
persons, from the time of commencing busi- 
ness to the present time, March 5, 1870, and 
to give evidence, according to their knowl- 
edge, respecting the liability of themselves 
or others to an excise duty or tax under the 
internal revenue laws of the United States. 
This was at 20 minutes after 9 o'clock in 
the morning. The respondents immediately 
sought their attorneys. During the consulta- 
tion, and an hour and a half after the serv- 
ice of the first, a second summons of the 
same tenor as the first was served. The only 
difference that I can discover between the 
two is that, while in the first there is no 
place within the city of Huntsville named as 
the office of the supervisor, and to which the 
books and papers of the bank were directed 
to be brought on the instant, the second 
summons supplies the deficiency and names 
room No. 10, in the Huntsville Hotel, as the 
supervisor's office. It is worthy of remark, 
as bearing on the legal rights of the re- 
spondents upon this hearing, that the super- 
visor himself relies upon the summons first 
served in support of the respondents' liabili- 
ty. He annexes a copy of it to his applica- 
tion to me for the warrant of attachment 
against them. * 
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It is in proof that no less distinguished 
counselors of this court than L. Pope and 
Richard Walker, Esqs., examined the ques- 
tion of the supervisor's right to require the 
respondents to obey his summons, and while 
both expressed themselves in doubt, they 
yet advised their clients to yield the point. 
This was at 4 o'clock p. m. on the 5th of 
March. The respondents thereupon went to 
the room of the supervisor in the hotel to 
offer their compliance. Stanwood was not 
in. They then went to the office of the col- 
lector of internal revenue to see if the su- 
pervisor might be there. Neither official was 
there, but the respondents saw a deputy of 
the collector, and informed him they had 
come to give Stanwood their books and pa- 
pers or invite him to their office to examine 
them at the banking house. Subsequent in- 
quiry developed the fact that Stanwood left 
Huntsville on the night of the same day. 
It is now sought to punish the respondents 
for their conduct in the premises, and the 
power of this court is invoked for that pur- 
pose. 

It is the clear duty of the citizen to obey 
the laws of his country. There can be no 
cavil here. It is presumed, also, that every 
man knows the law. It must be borne in 
mind, however, that laws are made for the 
safety of the citizen as well as for the se- 
curity of the state, and that the right of the 
subject to have the assistance of counsel in 
all matters touching his well-being is found- 
ed upon the plainest principles of propriety 
and the manifest dictates of necessity. The 
demand of the respondents to confer with 
their lawyers before they complied with the 
requirements of the supervisor was a rea- 
sonable one, and the opportunity should have 
been given. They were not obliged to ac- 
cept Mr. Stanwood's estimate of his own 
legal ability, or his construction of the stat- 
ute, and their readiness in following the ad- 
vice of the Messrs. Walker, while it was yet 
uncertain whether the supervisor bad the 
right which he claimed, shows an excellent 
spirit, and entitles them to the commenda- 
tion of the court. Upon the face of the sum- 
mons the respondents would have been au- 
thorized to disregard it. It requires them to 
produce all the books and papers of a large 
banking house, without saying where they 
are to be brought. It requires this to be 
done on the instant. This was impossible 
of performance, and "lex non cogit ad im- 
possibilia." If it had been possible, the re- 
quirement was oppressive. It requires the 
respondents themselves to be at a place not 
named, on the throb of time next after the 
moment of the service of the summons. 
This was impossible of performance, and "lex 
non cogit ad impossibilia/' If this were pos- 
sible, this requirement also was oppressive. 
It requires them to produce all their books and 
papers from the time of their commencing 
business to the 5th day of March, 1870. This 
mayor may not have been authorized, accord- 



ingly as the respondents had been doing busi- 
ness for a longer or shorter antecedent period. 
The revenue laws have nothing to do with 
what was the "annual income" of the respond- 
ents before the laws imposing an income tax 
were passed. It did not officially concern the 
supervisor to know whether the business of 
Fordyce & Rison prior to the date of these 
congressional enactments represented "ar- 
ticles or objects charged with a special duty 
or tax.*' That in what the supervisor did he 
was actuated by an honest zeal I have no 
doubt, but his proceedings are marked 
throughout with irregularity and haste. By 
the 49th section of the act of July 20, 1808, 
he may proceed in the matter of the "an- 
nual returns/' required to be furnished to 
the assistant assessor, as those officers them- 
selves may proceed, and what they are au- 
thorized to do in relation to delinquents is 
plainly set out in the 9th section of the act of 
July 13. 1866. The section is free from the 
least ambiguity, and the supervisor, if he 
undertakes to perform service under the act, 
must proceed in manner and form precisely 
as the assistant assessor is required to pro- 
ceed, and in no other manner or form. 

This matter appears to have given rise to 
considerablefeeling. There should have been 
no pretext for this. The nonofficial must 
aid, not embarrass, the servants of the law; 
and the government official must challenge 
the consent of the citizen by consideration 
and courtesy, rather than provoke his oppo- 
sition by incivility and harshness. Suav- 
ity of manners is something more than a 
personal accomplishment. It is an individ- 
ual duty. The defendants are not in con- 
tempt, and are therefore discharged. 



Case No. 15,131. 

UNITED STATES v. FORREST. 

[3 Cranch, C. C. 56.] i 

Circuit Court, District of Columbia. Dec, 
- 1826. 

Indictment— Embezzlement— Certainty— Chau- 
ging in Words op Statute— Check- 
District of Columbia. 

1. An indictment under the sixteenth section 
of the act of congress of March 3, 1825 [4 Stat. 
118], "more effectually to provide for the pun- 
ishment of certain crimes against the United 
States, and for other purposes,'* must state that 
the defendant was employed in the bank, or an 
office of discount and deposit, &c, in some state 
or territory of the United States. 

2. The certainty required in an indictment is 
certainty to a certain intent; certainty to a 
common intent is not sufficient. Nothing materi- 
al can he taken by intendment. From the aver- 
ment, that the defendant was a bookkeeper in 
the office of discount and deposit, the court, up- 
on demurrer to the indictment, cannot infer 
that he was a clerk or servant employed in such 
office. 

3. A count upon the same section, for embez- 
zlement, must aver that the thing embezzled 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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-came to his hands, or possession, by virtue of his 
employment. It is not sufficient to state that it 
came to his hands "as bookkeeper," or "in vir- 
tue of his office as bookkeeper," or "while he act- 
ed as bookkeeper." It must appear that he had 
authority from the bank to have it iu his custody 
or possession, at the time of embezzlement. 

4. It is not necessary that the thing embezzled 
should be the property of the Bank of the United 
States; nor is it necessary to aver it to be the 
property of any particular person; but it must 
be averred to have been fraudulently embezzled. 
"Feloniously" will not supply the place of 
"fraudulently." The offence must be charged in 
the words of the act. 

[Cited in Holt v. State, 86 Ala. 599, 5 South. 
794.] 

5. A check is not, by name, made the subject 
of embezzlement; and quaere whether, if it be 
a paid or cancelled check, it can be included in 
the description, "other valuable securitv or ef- 
fects." 

6. Qusere, whether the District of Columbia 
was a territory within the meaning of the act. 

Indictment under the sixteenth section of 
the act of congress of March 3, 1825, c. 65 
(Pamph. p. 65; 4 Stat. 118), "more effectual- 
ly to provide for the punishment of certain 
crimes, against the United States, and for 
other purposes," for embezzling a check for 
$135. 

The sixteenth section is as follows: "That 
if any person, who shall be employed as 
president, cashier, clerk, or servant, in the 
Bank of the United States, created and es- 
tablished by an act entitled," &c, passed on 
the 10th day of April, 1816, or in any office 
of discount and deposit established by the 
directors of the said bank in any state or 
territory of the United States, shall feloni- 
ously steal, take, and carry away any mon- 
ey, goods, bond, bill, bank-note, or other 
note, check, draft, treasury-note, or other 
valuable security or effects belonging to the 
-said bank, or deposited in said bank, "or 
if any person, so employed as president, 
cashier, clerk, or servant, shall fraudulently 
embezzle, secrete, or make way with any 
money, goods, bond, bill, bank-note, or other 
note, draft, treasury-note, or other valuable 
security or effects, which he shall have re- 
ceived, or which shall come to his posses- 
sion or custody, by virtue of such employ- 
ment; every person so offending shall be 
deemed guilty of felony, and shall, on con- 
viction thereof, be punished by fine not ex- 
ceeding five thousand dollars, and by im- 
prisonment and confinement to hard labor 
not exceeding ten years, according to the 
.aggravation of the offence." 

The indictment contained fifteen counts, to 
which there was a general demurrer. The 
attorney for United States (Mr. Swann) 
abandoned the counts numbered 1, 3, 9, 10, 
11, 12, 13, 14, and 15. The second count 
charges that the defendant, [Charles W. 
Forrest,] "on the 7th of April, 1825, (he the 
said Charles being then a bookkeeper in 
the said office of discount and deposit,) with 
force and arms at the county aforesaid, fe- 
loniously did embezzle and make way with 



the sum of $135 of the money of the presi- 
dent, directors, and company of the Bank of 
the United States, which came to the hands 
of him the said Charles, in the office of dis- 
count and deposit aforesaid, and while he 
acted as bookkeeper aforesaid, against the 
form and effect of the statute in that case 
made and provided," .&c. The fourth count 
charges "that the said Charles, on the 7th 
day of April, 1825, he being then a book- 
keeper in the said office of discount and de- 
posit, with force and arms at the connty 
aforesaid, and in the office aforesaid, did 
fraudulently and feloniously secrete a cer- 
tain check of one George McDaniel, npon 
said office of discount and deposit, for the 
sum of $135, which had been paid by the 
said office, and had become the property of 
the president, directors, and company of the 
Bank of the United States; and had come to 
the hands and possession of the said Charles 
in virtue of his said office as bookkeeper 
aforesaid, against the form of the statute," 
&c. The fifth count charges "that the said 
Charles, on the 4th of May, 1825, he then 
being a bookkeeper in the said office of dis- 
count and deposit, with force and arms at 
the county aforesaid, did feloniously em- 
bezzle and make way with the sum of $100 
of the money of the president, directors, and 
company of the Bank of the United States, 
which came to the hands and possession of 
him the said Charles in the office of dis- 
count and deposit, while he acted as book- 
keeper as aforesaid, and in virtue of his 
office aforesaid, against the form of the 
statute," &c. The sixth count charges "that 
on the 3d of October, 1825, he being then a 
bookkeeper in the said office of discount 
and deposit, with force and arms at the 
county aforesaid, and in the office aforesaid, 
did feloniously embezzle and make way 
with the sum of $250 of the money of the 
president, directors, and company of the 
Bank of the United States, which came to 
his hands and possession in the office of 
discount and deposit, while he acted as 
bookkeeper as aforesaid, and in virtue of 
his office aforesaid, against the form of the 
statute," &c. The seventh count charges 
"that jhe, being a bookkeeper," &c, did 
"fraudulently and feloniously secrete a cer- 
tain check for $100, drawn by Lewis Ed- 
wards upon the said office, which said check 
had become the property of the said presi- 
dent, directors, and company of the Bank 
of the United States, and had come to the 
hands and possession of the said Charles as 
bookkeeper aforesaid, against the form of 
the statute," &c. The eighth count charges 
"that on the 3d of October, 1825, he being 
then a bookkeeper in the said office of dis- 
count and deposit, with force and arms at 
the county aforesaid, did fraudulently and 
feloniously secrete a certain check for $250, 
drawn by one Lewis Edwards on the said 
office of discount and deposit, and which 
said check had been paid by the said office, 
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and had become the property of the said 
Bank of the United States, and had come 
into the hands and possession of the said 
Charles as bookkeeper aforesaid, against the 
form of the statute," &c. 

Jones & Key, for defendant, objected to 
the second count, that it does not charge 
that the defendant fraudulently embezzled 
the money, nor that he was employed by the 
bank, nor that he received the money by 
virtue of such employment, nor that he was 
"president, cashier, clerk, or servant" of 
the bank, nor that the money was the prop- 
erty of the bank. To the fourth count, that 
it states that the check had been paid by 
the bank, and was, therefore, not a valuable 
security. That it does not state that the 
defendant had been employed by the bank, 
nor that he had received the check by 
virtue of such employment, &c. That it 
does not specify the date of the check. 
They took the like exceptions to the fifth, 
sixth, seventh, and eighth counts, and cited 
2 Hawk. P. 0. bk 2, c. 25, §§ 71, 110; 3 
Chit. Cr. Law, 936, 980, 986; Rex v. Mc- 
Gregor, 3 Bos. & P. 106. 

Swann & Lear, contra, -cited 1 Chit Cr. 
Law, 16S, 173, in the notes; 2 Hawk. P. C. 
320; 3 Chit. Cr. Law, 979, 985, 1185. 

CRANCH, Chief Judge. The persons lia- 
ble to be prosecuted under the sixteenth sec- 
tion of the act of congress of March 3, 1825, 
c. 65 (4 Stat. 118), are persons employed as 
president, cashier, clerk, or servant, in the 
Bank of the United States, or in any office 
of discount and deposit established by the 
directors of the said bank in any state or 
territory of the United States. The offences 
under that section are: (1) Feloniously to 
steal, take, and carry away any money, 
goods, bond, bill, bank-note, or other note, 
check, draft, treasury note, or other valu- 
able security or effects belonging to the said 
bank, or deposited therein; (2) fraudulently 
to embezzle, secrete, or make way with any 
money, goods, &c, (as above stated, but 
omitting the word "check,") "which he shall 
have received, or which shall come to his 
possession or custody, by virtue of such em- 
ployment." None of the counts states that 
the defendant was employed either as presi- 
dent, cashier, clerk, or servant in the Bank 
of the United States, or in any of its offices 
of discount and deposit. The averment in 
each of them is, "being then a bookkeeper 
in the said office of discount and deposit." 
The word "employed" is not in any one of 
the counts. It is a very important word in 
the sixteenth section of the act; for it is 
the only word which connects the person 
with the bank as its officer, and designates 
his appointment and trust. A person may 
be a bookkeeper in an office of discount and 
deposit, and yet not be an officer appointed 
by the bank or by the office. The inten- 
tion of this section of the act is clearly to 



punish frauds in the officers of the bank 
duly appointed and employed by the bank. 
Perhaps it might be sufficiently certain to a 
common intent to say that a bookkeeper, in 
an office of discount and deposit, means a 
clerk or servant employed in an office of dis- 
count and deposit. But certainty to a com- 
mon intent is not sufficient in an indict- 
ment. It must be certainty to a certain in- 
tent. Rutland's Case, 8 Coke, 57a; Co. Litt 
303a; Long's Case, 5 Coke, 21a; Colthirst 
v. Bejushin, Plow. 26-35; Rex v. Stevens, 5 
East, 257; Rex v. Mayor, etc., of Lyme 
Regis, 1 Doug. 158; 1 Chit PI. 235, 240; 2 
Hawk. P. C. c. 25, § 60; Rex v. Airey, 2" 
East, 33-35; Com Dig. "Pleader," C, 24; 
•1 Chit PI. 255, 308, 513, 514, 516-518. Every 
thing material must be positively alleged. 
Nothing material can be taken by intend- 
ment. Non constat by the indictment that a 
bookkeeper "in" an office of discount and de- 
posit is a clerk or servant employed in such of- 
fice. None of the counts avers that the things 
secreted or embezzled came to his hands or 
possession by virtue of his employment 
Here the word employment means his au- 
thority from the bank. The thing embez- 
zled must have come to his possession or 
custody by virtue of his authority from the 
bank, or he cannot be convicted under this 
statute. To say that it came to his hands- 
while he acted as bookkeeper, as in the sec- 
ond and fifth counts, without showing that 
he so acted under an employment by the 
bank; or to say that it came to his hands 
in virtue of his office as bookkeeper, as in 
the fourth and sixth counts; or that it came 
to his hands as bookkeeper, as in the sev- 
enth and eighth counts, without showing- 
that he was employed by the bank, that is,, 
was authorized by the bank to act as book- 
keeper, is not a sufficient allegation that it 
came "to his possession or custody by virtue 
of such employment" For these reasons 
we are of opinion that all the counts are 
bad. 

There is another objection which goes to* 
the whole indictment; but as we think the 
others sufficient and this doubtful, we shall 
give no opinion upon it. We mean the ob- 
jection, that the office of discount and de- 
posit at Washington is not established in 
any state or territory of the United States. 

There are other objections also to partic- 
ular counts. As to those which charge the 
defendant with embezzlement of money, it 
is objected that the money is not averred to- 
be the property of the Bank of the United 
States; and although it is not necessary to 
constitute the offence of embezzlement un- 
der the second branch of the sixteenth sec- 
tion, that the things embezzled should be 
the property of the Bank of the United 
States, yet it is said that it must be averred 
to be the property of some person. This ob- 
jection we do not think sufficient 
j It is also objected that those counts do not 
t aver that the defendant fraudulently em- 
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bezzled, &c. This objection we take to be 
good; for it is a part of the description of 
the offence that it should be done fraud- 
ulently; and no allegation that it was done 
feloniously can supply the place of the word 
fraudulently; for it was not feloniously un- 
less it were fraudulently done. 2 Hawk. P. 
C. bk. 2, c. 25, § 110. This objection ap- 
plies to the second, fifth, and sixth counts. 
To the fourth, seventh, and eighth counts, 
it is objected that it is not averred, that the 
check was a valuable security, or a draft; 
and a check, as such, is not within the 
words of the section upon which this in- 
dictment purports to be framed. A check, 
ex vi termini, is not, ex necessitate, a draft 
or a valuable security, especially after it has 
been paid by the party on whom it was 
drawn, and cancelled The offence must be 
charged in the words of the act. I think 
this also a valid objection. The majority of 
the judges, however, upon this last point, 
are of a different opinion. 

THRUSTON, Circuit Judge, argued against 
the opinion of the court, upon the other 
points also, but concluded that he would 
not dissent. 

Judgment for the defendant on the de- 
murrer. 
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UNITED STATES v. The FORRESTER. 

[Newb. 81.] i 

District Court, D. Michigan. 1856. 

Shipping— Navigation Laws— Register— License 
—Change op Ownership— Custom— Imports. 

1. A distinction exists, in the navigation laws 
of the United States, between registered vessels 
and vessels enrolled and licensed for the coast- 
ing trade, as regards penalties imposed. 

2. On the transfer *of a registered vessel to a 
citizen of the United States she must he register- 
ed anew, or she loses her privileges as an Ameri- 
can vessel; hut a different penalty is imposed 
by the enrolling act for a neglect to renew a 
license granted by virtue of that act. 

3. Where a vessel has been enrolled and licens- 
ed, and prior to the expiration of the time limit- 
ed by the license is sold to a citizen of the Unit- 
ed States, and continues running without a re- 
newal of her license, she becomes liable to port 
fees and tonnage in every port at which she 
may arrive, the same as vessels not belonging to 
the United States; but the vessel does not there- 
by become denationalized. 

[Cited in The Gala Plaid, Case No. 5,183.] 

4. The existence of a custom under which 
purchasers of vessels previously enrolled and 
licensed have awaited the expiration of the time 
limited in the license before obtaining a renewal 
of the same, would not relieve such vessels from 
liability to the penalty provided by the enrolling 
act. 

5. Custom will not modify an act of congress. 

6. The laws of the United States in relation to 
commerce and revenue use the word "import" 
in its commercial sense. 

* [Reported by John S. Newberry, Esq.] 



7. The importation of merchandise into the 
United States implies bringing the goods and 
productions of other countries into the United 
States from a foreign jurisdiction. 

This was a libel of information filed on be- 
half of the United States, claiming a con- 
demnation and forfeiture of the steamboat 
Forrester, her tackle, apparel and furniture, 
to the government for an alleged violation of 
the revenue laws. The Forrester had been 
duly enrolled and licensed for the coasting 
trade, while she was owned by E. B. Ward. 
a citizen of the United States. A short time 
after her license had been obtained she was 
sold by Ward to one Clement, who was also 
a citizen of the United States. Clement neg- 
lected to renew the steamer's license, for the 
reason, as it would appear, that a custom 
prevailed on the Western lakes and rivers of 
allowing vessels once enrolled and licensed 
to run until the expiration of their license, 
without regard to any change of ownership 
that might occur during the life of the license. 
It was claimed on the part of the govern- 
ment, that by the neglect of the purchaser to 
renew the vessel's enrollment and license, she 
ceased to be a vessel of the United States. 
The Forrester was engaged in the carrying 
of passengers and freight between Iiexington 
and Detroit, in the state of Michigan, stop- 
ping on her trips at various ports in Canada, 
as well as in Michigan. On one of her trips 
from Lexington to Detroit, she took on board, 
at ports in Michigan, a quantity of shingles, 
wool and fish of the value of more than four 
hundred dollars, and carried the same to De- 
troit, where they were landed without a per- 
mit from the custom-house officers. On her 
voyage she touched, as usual, at Canadian 
landings, having the articles in question on 
board. Tt was insisted on behalf of the gov- 
ernment, that this was an importation of mer- 
chandise into the United States from a for- 
eign country, and that, as the Forrester had 
lost her American character by failure to ob- 
tain new license, after sale, such importation 
worked a forfeiture of the vessel to the gov- 
ernment of the United States, under the pro- 
visions of the act of congress of 1817 [3 Stat. 
351]. 

George E. Hand, U. S. Disk Atty. 

(1) By the neglect to renew the registry of 
the Forrester, after sale, she ceased to be a 
vessel of the United States. Act 1792, § 14 
(1 Stat. 294). See this doctrine fully illus- 
trated in U. S. v. Willings, 2 Pet. Cond. R. 
20, 23. True, this act speaks of registered 
vessels, but vessels enrolled and licensed un- 
der act of 1831 (Gord. Dig. 773; 4 Stat. 487, 
§ 3) are liable to the rules and regulations 
and penalties relating to registered vessels, 
and such is the construction held by the 
treasury department. As to what consti- 
tutes a United States vessel, see Act 1792, § 
1 (1 Stat. 287, 288; Gord. Dig. 713, § 2478). No 
other vessels are qualified for the coasting 
trade or fisheries. Act 1792, § 4 (Gord. Dig. 
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715, § 2484; 1 Stat 289), shows what is nec- 
essary to obtain a registry; and like qual- 
ifications and requisites are necessary for the 
■enrollment as for the registry of vessels. See 
Act 1793, § 2 (1 Stat. 305; Gord. Dig. 771, § 
2678). The Forrester having thus lost her 
American character by failure to obtain new 
license after her sale to Clement, and not be- 
ing a vessel of any other country, by the act 
of importation of goods into the United States 
from Canada, a foreign province, became for- 
feited to the United States by Act 1817, §§ 1, 
2 (3 Stat. 351; Gord. Dig. 713, §§ 2475,2476). 
(2) Was there an importation of goods by 
the Forrester? She came from a Canadian 
port into Detroit with goods on board. It 
may be said that there is evidence, on behalf 
-of the claimant, that the goods in question 
were all shipped from American ports. If 
that were so, it would not save the forfeiture 
of the vessel. The goods were imported from 
Canada into the United States by the For- 
rester, she not being a vessel of the United 
States at the time. A voluntary bringing 
from a foreign country is an importation. 
The Boston [Case No. 1,670]; 3 Pet. Cond. 
K. 299; U. S. v. Lyman [Case No. 15,647; 
Dunl. Adm. Prac. 245. The act of congress 
of 1S4S (9 Stat. 232; Gord. Dig. 770) evident- 
ly contemplates that every bringing of goods 
from a foreign place is an importation, and 
contains important provisions based on that 
assumption, as, for example, that foreign 
goods, on which duties have once been paid, 
should not, if shipped at an American port 
in a vessel that touched at a foreign port, 
thereby again be made to pay duty. If the 
goods were brought from Canada into the 
United States it is quite immaterial how the 
goods came to be in Canada. In whatever 
way they came to be there, they are, never- 
theless, goods imported into the United States 
from a foreign place, not in a vessel of the 
United States or of Great Britain, within the 
act of 1817. The statute makes no distinc- 
tion in favor of goods of American growth or 
origin. Whenever a distinction between 
goods of domestic and foreign production was 
intended, it is expressed in the statutes. 
Thus, in Act 1793, § 6 (1 Stat. 307). a vessel 
offending having domestic goods or products 
on board, is exposed to tonnage duties, but if 
the goods are of foreign growth or produc- 
tion the vessel is forfeited. Act 1831, § 3 
(4 Stat. 487), uses the disjunctive or, and 
authorizes a vessel, under the same papers, 
to be employed, "either in the coasting or for- 
eign trade," but does not authorize a vessel 
to be engaged in both trades at the same 
time; and trips made under that act to and 
from American and Canadian ports, are 
strictly foreign voyages, and must be con- 
ducted as such; and goods taken from an 
American to a Canadian port, and thence re- 
turned to an American port, must be treated 
the same as goods taken from New York to 
Liverpool and thence back to New York. 
The act of May 27, 1S48 [9 Stat. 232], for the 



first time permitted the same vessel to be 
engaged, at the same time, in coasting and 
foreign trade, and that only on compliance 
with the proviso in the first section of the 
act. And this act treats every vessel that 
has "touched" at a foreign port as coming 
from a foreign voyage, for she must conform 
to the laws touching manifests of cargo and 
passengers, "and all other laws regulating 
the report and entry of vessels from foreign 
ports, and be subject to all the penalties 
therein prescribed/' And in case a vessel 
does not comply with the terms of the pro- 
viso to section 1, she enjoys no privilege un- 
. der this statute. The second section of this 
act provides that all vessels and their car- 
goes engaged in the trade referred to in the 
act, "shall become subject to existing collec- 
tion and revenue laws, on arrival at any port 
in the United States." Such an arrival is 
clearly treated as an arrival from a foreign 
port, and "the collection and revenue laws" 
referred to, are none other than the existing 
collection and revenue laws pertaining to for- 
eign trade; and it is to save certain classes 
of goods from the operation of "existing col- 
lection and revenue laws," to which they are 
made subject by the first clause of said sec- 
ond section, that the proviso thereto is in- 
troduced, saving those from import duties, to 
which, without such proviso, the "existing 
collection and revenue laws" would have sub- 
jected them. The "touching at foreign ports," 
alluded to in this act, is evidently intended 
as equivalent to entering a foreign port for 
the purpose of landing, and taking in thereat, 
merchandise,, passengers, &c., which is mak- 
ing port for all commercial purposes, as fully 
as though such port was the only port of 
destination; and the arrival of a vessel from 
a foreign port so "touched at," is treated hy 
this statute throughout as an arrival from a 
foreign country, and the cargo brought in 
such vessel is treated as imported from a for- 
eign country and made subject (except when 
saved by the proviso to the second section) 
to the collection and revenue laws applicable 
to cargoes imported from foreign countries. The 
fact that the Forrester made certain Canadian 
ports, for all commercial purposes mentioned 
in the statutes, must, upon her departure 
thence and arrival in a port of the United 
States, bring her cargo within the statute 
definition of "imported"; and this, more es- 
pecially when she came from a foreign, to 
a port of the United States, without the priv- 
ileges conferred by the act of 1S4S. 

(3) The bringing into the United States, by 
a vessel, from a foreign port, goods of the 
value of $400, and landing the same without a 
permit, is a distinct cause of forfeiture from 
the last, whether the importation be in Amer- 
ican or foreign vessels, and whether the 
goods be dutiable or free. See Act 1799, § 
50 (1 Stat. 665). The language of this statute 
is very explicit. The bringing from a for- 
eign place and landing without permit, covers 
the whole ground. 
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John S. Newberry, for claimant 

(1) Act 1792, § 14, cited for the government, 
refers to registered vessels, and so far as 
this statute is concerned, it is sufficient to 
say that the Forrester never was a "register- 
ed" vessel. She is an "enrolled and* licensed" 
vessel; and there is a broad distinction run- 
ning through the laws in relation to the two 
classes of vessels. Assuming that the For- 
rester was subject to the act in relation to 
"registered" vessels, the district attorney, in 
support of his proposition, that a new regis- 
try must be obtained, at the time of the 
vessel's transfer, cites the case of XL S. v. 
Willing, 2 Pet. Cond. R. 20. This case, how- 
ever, only decides that a new registry shall 
be taken out "within a reasonable time," and 
the 'facts of each case must decide what is 
the "reasonable time," and we insist, in be- 
half of the Forrester, from the evidence in 
the case, that her hew papers were taken out 
within a reasonable time after the transfer. 
In order to connect "enrolled and licensed 
vessels," with the act of 1792, the act of 1831 
(4 Stat, 487), is cited. This act provides that 
a vessel enrolled and licensed on our north- 
ern frontier, "shall be liable to the rules, reg- 
ulations and penalties, now in force, in rela- 
tion to 'registered vessels,' on our northern, 
northeastern and northwestern frontiers." 
Now, we ask, what are the regulations in 
force on the frontiers described in relation 
to registered vessels? There are none. See 
Conk. Prac. (Ed. 1842) 320. On page 230 of 
the same book, two instances are cited to 
show that "enrolled" vessels, and "register- 
ed" vessels are not subject to the same provi- 
sions. There being no laws in force as to 
registered vessels on our northern, northeast- 
ern and northwestern frontiers, except certain 
general laws which are of no importance in 
this case, we must look to other sources for 
the regulations in reference to enrolled and 
licensed vessels. The license itself shows un- 
der what laws the vessel is enrolled and li- 
censed; they are the enrolling act of 1793, 
one passed in 1831, &c, &c. The Forrester 
was authorized to run under those acts, and 
in them are contained the regulations a'nd 
penalties to which she is subject. In none of 
the acts referred to in the license, is there 
any provision that a transfer of a vessel, ac- 
companied with an omission to take out new 
license, causes the vessel a forfeiture of her 
American character. There is a provision, 
however (section 5, Act of 1793), that by such 
transfer the license becomes void; and sec- 
tion 6 of the same act then provides that a 
vessel trading without license,* becomes sub- 
ject to port and tonnage duties, but this is 
the only penalty. Again, section 2 of enroll- 
ing act(l Stat. 308) is cited on behalf of the 
government, which provides that vessels to 
be enrolled shall possess the same "qualifica- 
tions and requisites" as are necessary for 
vessels to be registered. Now, this section 
does not enact that the licensed vessel shall 
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be subject to all the "provisions" governing 
registered vessels. It simply refers to the 
qualifications, character, &c, of the vessel, 
prior to the enrollment; it has no reference- 
to penalties, rules, &c, after enrollment. 

(2) The Forrester is charged with "import- 
ing goods contrary to the true intent and 
meaning of the act of 1817;" she is charged 
with "importing goods from a foreign coun- 
try." It matters not what may have been 
the character of our vessel, unless we have- 
been guilty of "importing goods," thereupon, 
"from a foreign country contrary to the true- 
intent and meaning of the act of 1817." We 
leave the meaning of that sentence to its 
usual, simple and commercial construction. 
We leave it for the court to decide, whether, 
under the facts of this case, there was an 
importation from a foreign country, in the- 
true intent and meaning of the act of 1817, 
on board the Forrester, or not She had the- 
right to touch at foreign ports. 9 Stat. 232. 
This is conceded on behalf of the govern- 
ment; and it is also conceded that congress* 
in its legislation, has acted upon the supposi- 
tion, that domestic goods might go into a for- 
eign port, and be afterwards landed in Amer- 
ican ports, without being liable to duty. Why, 
then, should we be condemned for acting un- 
der the same inference and supposition as 
congress itself? We contend: (1) That by 
no act on the part of the Forrester, has she- 
lost her American character, or the privileges 
of an American vessel. (2) We have not 
been guilty of importing goods from a foreign 
country, contraryto the true intent and mean- 
ing of the act of 1817. 

WILKINS, District Judge. This steamer 
was seized by the collector of the port of 
Detroit, for a violation of the revenue laws, 
on the 18th of October, 1854. The libel in- 
forms the court, that, at the time of the 
seizure, "she was not a vessel of the United 
States; nor a foreign vessel belonging to citi- 
zens of the country, from which the merchan- 
dise imported in her, at the time of seizure, 
were first shipped for transportation, or, of 
the growth, production or manufacture of 
that country." And also, "that her cargo, con- 
sisting of 10 barrels of fish, 128 bunches of 
shingles, and 25 bales of wool, being mer- 
chandise subject to duty, was brought and 
imported from a foreign place, viz. the prov- 
ince of Upper Canada, into the United 
States, at the port of Detroit" The answer 
of S. Clement, claimant, denies the allega- 
tions of this information, both as to the char- 
acter of the vessel, and the importation char- 
ged, and sets forth that she was at the time, 
duly enrolled and licensed at the port of 
Detroit, and that the merchandise specified 
was not imported into the United States 
from a foreign place, but was shipped from 
ports and places within the United States. 

It was in proof, on the trial of the issue 
thus made in the case, that the Forrester 
was built at Newport, in this state, by E. IL 
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Ward, in the month of June, 1854, and was 
by him enrolled and licensed for the coasting 
trade, on the 6th day of July following, "for 
one year from that date"; that on the 12th 
of July of the same year, only six days sub- 
sequent to her enrollment, Ward sold the 
Forrester to Clement, the conveyance be- 
ing witnessed by the deputy collector of the 
port of Detroit, and placed on record in a 
book in the office, provided for that purpose, 
called volume A, on page 534; that Clement, 
the claimant of the Forrester, was at the 
time, and is still a citizen of the United 
States; that during the summer of 1854, 
the route of the Forrester, in navigating the 
rivers Detroit and St. Clair (a line through 
the middle of which streams constitutes the 
national boundary line between the Canadas 
and the United States), was from Port Huron, 
St. Clair county, to the port of Detroit; that in 
her trips she always touched at Port Sarnia 
and at Baby's Point, villages in the prov- 
ince of Canada, on the east bank of the St. 
Clair river, for the reception of passengers, 
baggage and whatever freight might offer; 
that on her downward trip from Port Huron 
on the 13th of October, 1854, the fish spec- 
ified in the libel, was shipped from Port 
Huron, the wool from St. Clair, and the 
shingles from Lexington, all consigned to 
the port of Detroit, these ports being Amer- 
ican ports, within the United States; that 
on the said downward trip, she stopped, as 
usual, for freight and passengers, at Ports 
Sarnia and Baby's Point, but took no freight 
in at either of those places, and that the 
fish, wool and shingles were not taken from 
the Forrester from the time they were ship- 
ped until they were landed at Detroit, but 
remained in the hold of the vessel, the steam- 
er only remaining for a few minutes at the 
Sarnia and Baby wharves, and on the trip 
in question receiving no additional freight 
at those ports; that no other freight was 
landed at Detroit on the 13th of October, 
1S54, from the steamer, but the enumerated 
articles described in the libel; that no new 
license was taken out for the Forrester by 
Clement, the purchaser from Ward, nor had 
she been enrolled since the sale, but shortly 
after the vessel had been seized, Clement 
called at the customhouse and made applica- 
tion for a new license and enrollment, which 
was then refused. 

With this demonstration in support of the 
answer, the government seeks the forfeiture 
of the goods and the vessel, on two grounds: 
(1) That the steamer forfeited her American 
character and lost her privileges as an 
American ship, in consequence of the neg- 
lect to enroll her anew after her sale to 
Captain Clement. (2) That her cargo, land- 
ed and seized at Detroit, was merchandise 
imported from the adjacent province of Can- 
ada. There is a very obvious distinction made 
in the law regulating the collection of the 
revenue of the United States, between reg- 
istered vessels and vessels licensed and en- 



rolled. The first class is governed by the act 
of December 31, 1792, entitled "An act con- 
cerning the registering and recording of 
ships or vessels," and its provisions were 
designed to apply to vessels engaged in for- 
eign commerce. The second class is govern- 
ed by the act of the 18th of February, 1793, 
entitled "An act for enrolling and licensing 
ships or vessels to be employed in the coast- 
ing trade and fisheries, and for regulating 
the same," and the various subsequent stat- 
utory amendments, embracing only vessels 
in the coasting trade on the Atlantic, and 
on the northern, northeastern and north- 
western frontier waters of the United States. 
Both statutes were enacted during the same 
session of congress; and both classes of ves- 
sels are restricted, by their respective cer- 
tificates of registry, and their licenses * of 
enrollment, to the species of navigation and 
trade described and defined in these docu- 
ments respectively. 

But it is contended that the second section 
of the enrolling act adopts the provisions 
and penalties of the registry law. In many 
respects the two statutes differ, and such 
enactment, on the very threshold of the stat- 
ute, if so construed, would render much of 
the remaining thirty-two sections nugatory 
and unnecessary. For instance— by the six- 
teenth section of the registry law, the fail- 
ure to report a sale to a foreigner works a 
forfeiture of the vessel; and by the thirty- 
second section of the enrolling act, the sale 
of a licensed vessel to a foreigner, whether 
reported or not, absolutely forfeits the ves- 
sel and her cargo. The provision is positive, 
"if any licensed ship or vessel shall be 
transferred to any person not a citizen of t he 
United States, the vessel and her cargo shall 
be forfeited." Here the penalty is imposed 
on the forbidden act; while in the sixteenth 
section of the registry law the penalty at- 
taches, not to the act of sale, but "on the 
neglect to make the same known" in the 
way indicated in the act. The same penalty 
is applied, but not under the same circum- 
stances; the sale in the first being the penal 
misconduct, and the failure to report, the 
caus'e of forfeiture in the other. It is con- 
sidered, therefore, that the provision of this 
second section* of the enrolling act, is merely 
directory to the public functionary by and 
before whom the enrollment is to be made, 
as preliminary to the grant of the license. 
This is clearly inferable from the language 
employed. The section declares that "in or- 
der for the enrollment of any vessel, she 
shall possess the same qualifications, and the 
same requisites in all respects, shall be com- 
plied with, as are made necessary for regis- 
tering ships by the registry law; and the 
same duties are imposed on all officers, with 
the same authority, in relation to enroll- 
ments, and the same proceedings shall be 
had in similar cases touching enrollments." 

The same qualifications, the same req- 
uisites in all respects, and the same proceed- 
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ings in similar cases, are directed to be ob- 
served; but which by no means embrace 
the penalties of the first act, as applicable 
to the cases of dereliction enumerated in the 
second. By the first law, on certain pre-req- 
uisites, a certificate of registry is to be giv- 
en; and by the second, on the performance 
of similar acts, an enrollment is perfected, 
a,nd a license obtained. But certainly it 
would be a forced construction so to inter- 
pret these words as to make the penalty pre- 
scribed on the omission, under the first 
statute to re-register, apply to the neglect to 
re-enroll and re-license. The fourteenth sec- 
tion of the registry law directs "that when 
any ship or vessel, which has been register- 
ed, shall be sold to a citizen of the United 
States, the said ship must be registered 
anew by her former name, otherwise she 
shall cense to be deemed a ship of the Unit- 
ed States. And in every case, if she shall 
not be so registered anew, she shall not be 
entitled to the privileges of a vessel of the 
United States." And the sixth section of 
the enrolling act provides that "every ship 
found trading between different places in the 
same district, without enrollment or license 
as provided in the act, shall pay the same 
fees and tonnage in every port at which she 
may arrive, as vessels not belonging to citi- 
zens of the United States." Where a vessel 
has once been enrolled and licensed, and be- 
fore the expiration of the time limited in 
the license, is sold to a citizen of the United 
States, and continues running without a re- 
newal, she certainly occupies in relation to 
the law, the position indicated, of "a vessel 
trading without enrollment or license as pro- 
vided in the act," and is amenable to the 
special penalty imposed, but to no greater. 
But "ceasing to be a vessel of the United 
States," and losing all the privileges of such, 
as a penalty, widely differs from being 
made liable to port fees and tonnage at ev- 
ery port she arrives at. In the one case, she 
loses her national character, and the pro- 
tection which her certificate affords; in the 
other, she is made responsive to additional 
pecuniary obligations. 

The object of both statutes, is the protec- 
tion of the revenue against fraud, to encour- 
age American enterprise, to preserve the 
rights of the citizen trader, to confine both 
classes of vessels to the restrictions imposed 
by their title papers, and to secure the col- 
lection of the public dues without confusion; 
notwithstanding the various transfers to 
which this species of property is ever subject 
during the season of navigation. In the com- 
merce on the ocean with foreign nations, a 
voyage might continue for a year and more, 
before a return to the home port. In such 
cases, greater strictness was deemed essen- 
tial, than in those of domestic trade on the 
coast, and on the lakes and rivers of the 
north, the northeast and northwestern fron- 
tier. "When sold to a foreigner, the registered 
vessel, therefore, forfeited her national char- 



acter, and when sold to a citizen, the same 
consequence ensued, unless the old registry 
was surrendered, and the vessel re-registered, 
according to her change of title. The inten- 
tion is manifest. Why should a privilege 
solely conferred upon a citizen, be surrep- 
titiously used with impunity by a foreigner? 
The same necessity did not exist in regard 
to the other class; it was not to be presumed 
that foreigners could successfully compete 
with citizens in the domestic trade, and the 
exigency did not demand the forfeiture by the 
American ship of her privileges of national 
chaiacter. So far, therefore, as the registry 
and enrolling statutes are applicable to the 
question of the penalties imposed by each, no 
embarrassment is felt in deciding, that the 
neglect to renew the license, does not dena- 
tionalize the domestic vessel engaged in the 
navigation of our inland frontier waters. The 
question then arises, how far the subject is 
affected by the third section of the act of the 
2d of March, 1S31, which declares "that any 
vessel of the United States, navigating the 
waters on our northern, northeastern and 
northwestern frontiers, shall be enrolled ana 
licensed in such form as may be prescribed 
by the secretary of the treasury; which 
license shall authorize the vessel to be em- 
ployed either in the coasting or foreign trade, 
and no certificate of registry shall be required 
for vessels so employed on said frontiers: 
Provided, that such vessel shall be in every 
other respect liable to the penalties now in 
force relating to registered vessels on our 
northern, northeastern and northwestern 
frontiers." 

Now, this proviso expressly embraces the 
penalties in force in 1S31, relating to regis- 
tered vessels navigating the northern, north- 
eastern and northwestern frontiers. There is 
no escape from this conclusion. If then the 
penalty in question, namely, the forfeiture of 
national character and privilege, was applied 
at that time by any known provision of law, 
to licensed vessels; if this class was then, in 
that respect, synonymous with the former, 
this express language must control the court, 
whatever construction is given to the acts 
of 1792 and 1793. But, in vain it may be 
asked to what then existing penalties does 
the proviso refer? Not to the penalty pre- 
scribed in the old registry law; for that only 
applied to vessels engaged in foreign com- 
merce. Not to any new penalty created since 
1792, and prescribed to vessels registered for 
the inland trade. If so, where are they to be 
found? Professional research and judicial ex- 
amination alike fail in their efforts to dis- 
cover them. The difficulty can only be solved 
by that which seems (from taking the whole 
law into consideration), to have been the 
manifest intention of this act; and such 
clearly was, to enlarge in order to meet the 
growing wants of western commerce, the 
privileges of licensed vessels navigating the 
waters which form our northern, northeastern 
and northwestern national boundary, and en- 
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able them to engage in foreign and domestic 
commerce at one and the same time, under 
one set -of papers, namely the enrollment 
and license, without the formality of a reg- 
istry, and not exacting the restrictions, or en- 
forcing the penalties imposed on registered 
vessels. 

The case at bar exhibits the vessel which 
has been seized, as originally built and owned 
by a citizen of the United States, regularly en- 
rolled by him, and having a license procured 
for the coasting trade covering one year from 
its date; and that, on the 13th of October, 
1854 (a little better than two months after), 
she was seized for an infraction of the reve- 
nue laws, charged with the importation of 
foreign merchandise from a foreign port. 
Shortly after her enrollment by her owner, 
she was sold to the claimant, who was a citi- 
zen of the United States, of which sale the 
revenue officer was cognizant. Her purchaser 
neglected the renewal of her license, not 
deeming it necessary inasmuch as a custom 
prevailed, for purchasers of such vessels to 
await the close of navigation before any ap- 
plication for renewal. Under such circum- 
stances, did this vessel lose her national char- 
acter as a vessel of the United States? We 
think not. The registry penalty does not 
apply. But the penalty directed by the sixth 
section of the enrolling act, could with pro- 
priety have been enforced. The custom al- 
luded to would constitute no defence. It was 
not a custolm but a toleration, and as such 
was extended by the functionaries of the gov- 
ernment to the owners of licensed vessels, 
but could not modify the law; nor would the 
time allowed be considered as the "reasona- 
ble time" comprehended by Chief Justice 
Marshall in the case of U. S. v. Willings [su- 
pra]. 

But, independent of this construction of the 
navigation acts, the libel must be dismissed, 
because the facts in proof do not amount to 
an importation within the true meaning and 
spirit of the act of March 1, 1817. That act 
specifies as an "importation" merchandise 
brought into the United States from any for- 
eign port or place. The term used is "im- 
port" and legislation employed that term in 
its commercial sense, which is to "bring" 
from a foreign jurisdiction into this jurisdic- 
tion, merchandise not the product of the 
country. Its commercial meaning is direct- 
ly contrary to the term "export." Both 
phrases have a technical meaning in the law. 
We "import," teas from China, wines from 
France. We "export" cotton, tobacco, pork 
and wheat. The one term signifies etymo- 
logically "to bring in," the other "to carry 
out" The act itself defines the word, viz. 
"brought into from any foreign port or place." 
It is in proof that the articles enumerated in 
the libel, "fish, wool and shingles," were 
shipped from American ports, within this 
district, and by respective bills of lading con- 
signed to merchants in Detroit When the 
goods were shipped they were stowed away 



and never removed until they reached their 
destination. Now, is the meaning of the 
word "import" to be changed under these cir- 
cumstances, simply because the vessel freight- 
ed with these productions, and engaged in 
the navigation of the rivers St Clair and 
Detroit, temporarily stopped on her down- 
ward voyage at Canadian ports for the pur- 
pose of receiving in the "usual business of a 
steamer additional passenger's and freight, or 
to take in fuel? Such would not be a fair, 
just and reasonable construction of the law, 
the chief intention of which is the imposi- 
tion of duties, for the support of government, 
on foreign commerce. The literal significa- 
tion of the words contained in the law does 
not admit of such an interpretation; it is con- 
trary to the known policy of the navigation 
laws. 

This libel must, therefore, be dismissed. 
But although there was no evidence to jus- 
tify the condemnation of the vessel, yet the 
seizure was made under circumstances which 
warranted the suspicion of the officer, that 
the cargo discharged was imported from Port 
Sarnia in Canada. The captain called the 
merchandise "Port Sarnia stuff," and the 
vessel not having renewed her license under 
her new owner, and the doubt which ex- 
isted as to her character, made it the duty 
of the officer to make the seizure. Libel dis- 
missed, with certificate of probable cause. 



Case ISTo. 15,133. 

UNITED STATES v. FORSYTHE. 

[6 McLean, 5S4.] i 

Circuit Court, N. D. Ohio. July Term. 1855. 

Collectors of Customs— Embezzlement — Treas- 
ury Transcript — Refusal to Fay Over 
—Offer to Compromise. 

1. To sustain an indictment under the six- 
teenth section of the subtreasury law, the proof 
must be clear that the defendant has violated 
some specific provision of the act 

2. A duly certified transcript from the treas- 
ury is made evidence and declared to be, prima 
facie evidence of embezzlement; but where the 
items of such evidence have been estimated and 
made up from hearsay, they are not admissible. 

[Cited in U. S. v. Case, 49 Fed. 271.] 
[Cited in U. S. v. Swan (N. M.) 34 Pac. 
534.] 

3. Where the expenditures of the collector's 
office are greater than its receipts, to convict, 
the evidence must show beyond a reasonable 
doubt, that he has used the money or refused to 
pay it over, in violation of the law. 

[Cited in Goodrich v. Hooper. 97 Mass. 6.] 

4. An offer to make a deposit of fourteen 
thousand dollars, to secure the government, for 
any balance that might be found against him, 
is nothing more than a proposed compromise, to 
avoid the prosecution, and cannot be received as 
evidence of indebtment to any specific amount. 

Mr. Morton, U. S. Dist Atty. 
Spaulding & Backus, for defendant. 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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OPINION OF THE COURT. The defend- 
ant [James H. Forsythe] having been ap- 
pointed collector of the customs for Port 
Miami, in the state of Ohio, gave bond and 
security, as the law requires, for the per- 
formance of his duty, dated 30th of Septem- 
ber, 1848. He remained in office until the 
11th of November, 1850, when he was re- 
moved, and his successor, Mr. Riley, was ap- 
pointed. From the 31st of March, 1849, to 
the time of his removal, one year and seven 
months, he made no returns, and on this 
ground he was removed from office, and in- 
dicted under the sixteenth section of the sub- 
treasury law. That section provides that if 
any one charged with the safe keeping of 
the public money and the disbursement 
thereof, shall convert to his own use, in any 
way whatever, or shall use, by way of in- 
vestment in any kind of property or mer- 
chandise, or shall loan or exchange it for 
other funds, or deposit it in bank, or any 
failure to pay over or to produce the public 
moneys intrusted to such person, shall be 
held to be prima facie evidence of embezzle- 
ment, and he shlill be sentenced to imprison- 
ment, for a term not less than six months 
nor more than ten years, and to a fine equal 
to the amount of the -money embezzled. And 
it is declared that a transcript from the 
books and proceedings of the treasury, shall 
be prima facie evidence of the balance in 
his hands. And it is further provided, that 
a refusal to pay any draft, order or warrant, 
whether in or out of office, of the treasurer, 
for any public money in his hands, shall be 
deemed as prima facie evidence of embezzle- 
ment. 

A jury being sworn, it was proved that aft- 
er his removal, being at Washington, the 
defendant proposed to deposit fourteen thou- 
sand dollars in the treasury to secure the 
payment of any amount of moneys which 
should be found in his hands. But the gov- 
ernment officers refused to receive the money 
for the purpose proposed. From the returns 
entered upon the transcript, the government 
would appear to owe the defendant above 
twelve hundred dollars. A number of wit- 
nesses were examined who paid duties to 
the defendant, on imported merchandise 
from Canada. The transcript being offered 
in evidence was objected to, on the ground 
that the items were not set down from the 
returns of the defendant, but were returned 
by his successor, from talking with the per- 
sons who had paid duties into the office. 
The treasury transcript is made evidence 
when duly certified. There is no objection 
to the authentication of this document, but 
the items of which a considerable part of it 
is composed, though put into the transcript, 
are not evidence. They were not ascertain- 
ed and established by the ordinary official 
action of the department, and consequently 
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they are not evidence. Many of the items 
were put down by an estimate, and others 
had no better proof of their verity than hear- 
say, which is not admissible. The evidence 
of the payment of duties was not satisfac- 
tory, as it led to no certain result The ex- 
penditure of the office was greater than its 
receipts, so that it does not appear that the 
money he had in his hands was greater than 
the sum he paid out. And the court instruct- 
ed the jury, that as this was a criminal pro- 
cedure, the proof must clearly show that he 
was guilty of appropriating money to his 
own use, or that he loaned it, or failed to 
pay it over when demanded. The transcript 
is no evidence for the reasons stated, nor 
does the parol evidence show, beyond reason- 
able doubt, that he has violated any specific 
provision of the act. The proposal by the 
defendant to deposit fourteen thousand dol- 
lars to secure the government in any amount 
that might be found due to it, was not an 
admission of any amount being due, but a 
proposal of compromise to avoid a criminal 
prosecution. 

The prosecuting attorney has read the first 
section of the act of March 3, 1849 [9 Stat. 
398], which declares that from and after the 
30th day of June, 1849, the gross amount of 
all duties received from customs, from the 
sales of public lands, and from all miscel- 
laneous sources, for the use of the United 
States, shall be paid by the officer or agent 
receiving the same, into the treasury of the 
United States at as early a day as practica- 
ble, without any abatement or deduction on 
account of salary, fees, costs, charges, ex- 
penses, or claim of any description whatever. 
This act was intended to take away all ex- 
cuse from collectors to withhold payments 
into the treasury, under the pretense that 
they were responsible, as collectors, on vari- 
ous grounds, to individuals for services ren- 
dered, &c. This was the evil which the law 
was intended to remedy. And it was a regu- 
lation in civil cases and can have no direct 
application to the case before us. The law 
did not take effect, until three months after 
the default of the defendant is alleged to 
have commenced. Under the circumstances, 
it is not perceived how this act can have a 
serious or direct bearing in the case. It is 
not a paying office, and there is no evidence, 
that the defendant received any instructions 
upon the subject. 

The jury found the defendant not guilty. 
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UNITED STATES v. FORTY-EIGHT 

HUNDRED GALLONS DISTILLED 

SPIRITS. 
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Case Ko. 15,135. 

UNITED STATES v. FORTY-SIX CASKS 
OF CALIFORNIA GRAPE BRANDY. 

[5 Int Rev. Rec. 161.] 

District Court, D. California. 1867. 

Inteknal Revenue— Seizure— Time or Forfei- 
ture— Int. Rev. Act June 30, 1864. 

Where brandy in casks is purchased from a 
distiller without having first been gauged and 
inspected as required by law. and is subse- 
quently seized within the time prescribed by 
the internal revenue act of June 30, 1864, § 68 
[13 Stat. 248], and proceedings for its enforce- 
ment are commenced within the time required 
by section 68 of such act, the claimant takes 
nothing by his purchase, as the brandy at the 
time of the sale was forfeited to the United 
States. 

[This was a proceeding for the forfeiture of 
46 casks of California grape brandy (G-. San- 
guinnette, claimant), under the internal rev- 
enue act of June 30, 1864.] 



DEADY, District Judge. Upon the facts 
proved in this case, the question of law arose 
as to whether the forfeiture denounced hj 
section GS of the internal revenue act of June 
30, 1864, takes effect at the time the forfeiture 
occurs or not until the seizure is made. The 
claimant maintains the latter alternative, and 
rests his right to a return of the brandy on 
that ground. He is a purchaser between the 
commission of the cause of forfeiture and the 
seizure. That the goods were forfeited to the 
United States, or liable to be so forfeited, 
so far as the original owner and manufacturer 
is concerned, is not questioned by any one. 
They were by the manufacturer received from 
the distillery to the cellar where they were 
seized, without being gauged or inspected as 
required by law. The brandy was stored 
in this cellar, when purchased by the claim- 
ants, and at the time, the casks which con- 
tained the spirits bore no mark or evidence 
that the contents had been gauged or inspect- 
ed. As to the manufacturer, the goods were 
also forfeited or liable to forfeiture, because 
such manufacturer refused or neglected to 
make true and exact entry of the spirits dis- 
tilled by him during the time this brandy was 
his property. In the language of Judge Bal- 
lard in U. S. v. Fifty-Six Barrels of Whiskey 
ICase No. 15,095]: "The decisions are uni- 
form both in England and the United States, 
that when a statute denounces a forfeiture of 
property as the penalty for the commission 
of crime, if the denunciation is in direct terms, 
and not in the alternative, the forfeiture takes 
place at the time the offense is committed, 
and operates as a statutory transfer of the 
right of property to the government" Nu- 
merous precedents are quoted in support of 
the statement. When the forfeiture is not 
denounced in the alternative, as of the goods 
or their value, the rule of construction is too 
well settled to admit of argument or contro- 



versy, that the forfeiture takes place at the 
time of the commission of the cause of for- 
feiture, and operates to transfer the property 
in the thing forfeited to -the government so 
as to avoid all intermediate sales made be- 
tween the commission of the act and the judi- 
cial sentence of condemnation. Indeed, the 
learned counsel for the claimant does not deny 
this doctrine, but seeks to avoid the effect or 
the application in tnis case, on the ground 
that the forfeiture is denounced in section 68, 
which reads as follows: "Provided that such 
seizure be made within 30 days after the 
cause for the same shall have come to the 
knowledge of the collector or deputy collect- 
or, and that proceedings to enforce said 
forfeiture shall have been commenced by 
such collector within 20 days after the sei- 
zure thereof." The proviso does not pre- 
vent the forfeiture. It does not except the 
goods mentioned from the previous words of 
the section, which declare a direct and present 
forfeiture. It only operates, as the books say, 
to avoid the forfeiture by way of defeasance 
or excuse. In this ease, by the terms of the 
proviso, such defeasance or discharge can only 
occur where it is shown that the seizure was 
not "made within thirty days after the cause 
for the same shall have come to the knowl- 
edge of the collector or deputy collector," and 
that legal proceedings were commenced there- 
on within the farther time limited for that 
purpose. 

As it appears from the facts found in this 
case that the seizure and subsequent proceed- 
ings took place within the time prescribed 
by the proviso, it follows that the forfeiture 
which occurred prior to the purchase from the 
distiller by the claimant was never discharged 
or defeated, and that consequently the claim- 
ant took nothing by his purchase, the brandy 
being already the property of the United 
States. If, then, there was any question as 
to the true construction to be given to section 
68, as qualified by the proviso thereto, it 
would be the duty of the court to reject the 
construction sought for by the claimant 
Such a construction would put it in the power 
of every dishonest distiller to evade the pay- 
ment of the taxes due upon his manufactures, 
by means of private sales to third persons. 
No seizure would be made, but a claimant 
would be found alleging that he was a pur- 
chaser in good faith; and whether he was 
or not, and most likely if he was not, he 
would come into court fortified with bills of 
sale and all the formal evidence of purchase 
and possession. 

It would be impossible for the government 
to remove or penetrate the exterior seeming 
of legality and apparent honesty with which 
avarice and unscrupulousness would envelope 
and disguise the most deliberate and gross 
attempts to defraud the revenue, and, in the 
end, the law imposing a tax upon the dis- 
tillation of spirits would become inoperative 
and of no effect 
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At the time of the purchase the goods were 
the property of the United States. Judgment 
must be given accordingly, and against the 
claimant for the costs from the time of his 
intervention, and which were caused thereby. 



Case No. 15,136. 

UNITED STATES v. FORTY-THREE 
GALLONS OF WHISKY. 

[19 Int. Rev. Rec. 158.] 

District Court, D. Minnesota. May, 1374.* 

Constitutional IiiTv— Indian Tkeaties— Restkic- 
tions ox State Sovereignty. 

[After a new state has been admitted into the 
Union upon an equal footing with the original 
states, the United States have no autlfority to 
abridge its sovereign powers over territory em- 
braced within its limits, by making a treaty 
with an Indian tribe occupying the same, by 
the terms of which the acts of congress regulat- 
ing trade and intercourse with the Indians and 
providing for the forfeiture of certain goods, 
stores, etc., of any Indian agent who is about 
to introduce spirituous liquors into the Indian 
country, are extended over the lands occupied by 
the tribe, to the exclusion of the state's juris- 
diction.] 

The United States has filed a libel of infor- 
mation against forty-three gallons of whisky, 
sundry peltries, and other goods and mer- 
chandise seized as forfeited by virtue of the 
twentieth section of the act of congress ap- 
proved June 30, 1834 [4 Stat. 732], as amend- 
ed by the act passed February 13, 1862 [12 
Stat. 33S], which, it is claimed, is now in force 
over the territory where this seizure was 
made. There are three special counts in the 
libel. The first, in substance, sets forth that 
on February 12, 1872, Bernard Lariviere, a 
white person of the village of Crookston, in 
the county of Polk, and state of Minnesota, 
did unlawfully carry and introduce into said 
village, which is located upon the territory 
«eded to the United States by treaty with 
the Red Lake and Pembina bands of Chip- 
pewa Indians, made and concluded October 
3, 18G3, the spirituous liquors particularly de- 
scribed, contrary to the treaty, and the act of 
congress above cited; that an Indian agent, 
duly appointed, h mng reason to suspect, and 
being informed that spirituous liquors had 
been introduced bj said Lariviere into said 
county of Polk in violation of the act of con- 
gress, searched and caused to be searched, 
the goods, merchandise, peltries, etc., which 
he had in his possession at Crookston, in the 
■ceded territory aforesaid; upon which search 
the whisky was found stored, packed and 
mingled with and in the packages, goods and 
peltries, and in the places of deposit of said 
Lariviere, and was so carried and introduced 
into the ceded territory, contrary to the form 

i [Affirmed by circuit court. Case unreported. 
Decree of circuit court reversed in 93 U. S. 188.] 



of the statute of the United States in such 
cases made and provided; and was sejzed 
and taken by the Indian agent as forfeited, 
together \\..a all the goods and peltries, etc., 
so found. The second count sets forth that 
the whisky was introduced with the intent 
to sell, dispose of, and distribute the same 
to and among the bands and tribes of Chip- 
pewa Indians, under the charge of an Indian 
agent, who frequented the village of Crook- 
ston, and who lived upon the reservation near 
that place. The third count is abandoned. 
The information prays that the said goods, 
merchandise, peltries, etc., may be decreed 
and declared forfeited, and the forfeiture 
properly enforced. Lariviere and [Charles] 
Grant have filed claims to the property, and 
exceptions to the information, and demur 
thereto. 

Wm. W. Billson, U. S. Atty. 

Davis, O'Brien and Wilson, for Lariviere. 

W. M. McCarty. for Grant. 

KELSON, District Judge. It is necessary, 
to a proper understanding of this controversy, 
to examine the act of congress admitting the 
state of Minnesota into the Union [11 Stat. 
285], the twentieth section of the act of June 
30, 1834 [4 Stat. 732], as amended in 1862 [12 
Stat. 338], and the seventh article of the 
treaty of 1863 [Id. 1250], under which, it is 
claimed, this proceeding is properly insti- 
tuted. The state of Minnesota was admitted 
into the Union May 11, 1858, and the locus in 
quo is within the boundaries prescribed by 
the act of congress authorizing a state gov- 
ernment. The firtf section of the act de- 
clares: "That the state of Minnesota shall be 
one, and is hereby declared to be one, of the 
United States of America, and admitted into 
the Union on an equal footing with the orig- 
inal states in all respects whatever." There is 
no proviso or limitation in the act with ref- 
erence to the jurisdiction of the state over 
any portion of tne territory occupied by the 
Indian tribes within the boundaries* pre- 
scribed by congress, and the constitution of 
the state nowhere intimates that this terri- 
tory is withdrawn from its general jurisdic- 
tion. 

If the jurisdiction of this court in this pro- 
ceeding can be sustained, the fact being un- 
disputed that the introduction of whisky was 
upon the ceded land, it must exist by virtue 
of the treaty made with the Chippewa bands 
of Indians in 1863. The seventh article is as 
follows: "The laws of the United States now 
in force, or that may hereafter be enacted, 
prohibiting the introduction and sale of spir- 
ituous liquors in the Indian country, shall be 
in full force and effect throughout the coun- 
try hereby ceded, until otherwise directed 
by congress or the president of the United 
States/' The law prohibiting the introduc- 
tion of spirituous liquors contemplated by 
this treaty, is found in the second section of 
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the trade and intercourse act of 1834, as 
amended t February 13, 18G2, viz.: "* * * 
And if any Indian agent * * * has reason 
to suspect, or is informed that any white per- 
son or Indian is about to introduce or has 
introduced any spirituous liquor * * * in- 
to the Indian country * * * it shall be 
lawful for such agent * * * to cause the 
boats, stores, packages, wagons, sleds, and 
places of deposit of such person to be search- 
ed, and if any liquor is found therein, the 
same, together with the teams, etc., convey- 
ing the same, and the goods, packages, and 
peltries of such person, shall be seized and 
delivered to the proper officer, and shall be 
proceeded against by libel in the proper court 
and forfeited," etc. 

The only defence under the statute to the 
charge, is the introduction by order of the 
war department or some authorized officer. 
The county of Polk is a portion of the terri- 
tory ceded by this treaty, and has been or- 
ganized for many years, and all the civil 
officers recognized by the constitution and 
laws of the state of Minnesota are residing 
therein, and in the exercise of their full pow- 
er and authority. The white settlements are 
increasing, and towns and villages are spring- 
ing up with wonderful rapidity. Already a 
railroad authorized by the state and endowed 
by its bounty, traverses the entire county, and 
the village of Crookston, where this mer- 
chandise was seized, is one of the stations. 
The trade and traffic in that part of the state, 
although sparsely inhabitated, is quite large 
and the wants of a frontier settlement are 
supplied by the merchants living in the vil- 
lage. 

The question, therefore, involved in this 
case, is one of no ordinary importance to 
the people of this state, and particularly the 
settlers in Polk county. The ultimate deci- 
sion must depend upon the extent of the 
power of the federal government, through 
the executive and senate, to restrict by 
treaty stipulations with the Indian tribes in 
our midst, the political and sovereign rights 
of this state. Until the act of congress of 
1871 (10 Stat. 566), the power of the govern- 
ment to make treaties with the Indian tribes 
residing within the limits of a state has 
never been questioned, and I will dismiss 
this part of the case by simply saying, that 
in my opinion, treaties with the tribes and 
bands of Indians in our state, by which 
cessions of wild and uncultivated but ara- 
ble land are secured to civilization and set- 
tlement, were the fulfillment of implied ob- 
ligations on the part of the United States 
to this state, when it was admitted into the 
Union on an equality with the original 
states. The authority to make treaties, and 
the subjects embraced therein, must have 
some limit. This power can not be exer- 
cised to override other parts of the federal 
constitution, or to overturn the fundamental 
principles of our government. True, the 



constitution of the United States declares a 
treaty to be the supreme law of the land, 
but it has no greater force or effect than a 
legislative enactment, and may even be an- 
nulled by a subsequent act of congress, pro- 
vided the subject matter be within the legis- 
lative power of the latter. [Taylor v. Mor- 
ton, Case Xo. 13,799.] It is conceded that 
treaties with the Indian tribes, although 
"domestic dependent nations/* are of equal 
vitality with those with foreign nations, so 
far as the treaty making power acts within 
the constitutional limits. But it is impor- 
tant to understand, in this connection, that 
the rights of the Indians, the power of the 
federal constitution over them and over 
their property, and the stipulations in the 
various treaties w T ith them, have never been 
recognized in the constitution of this state 
or the act of congress admitting it; so that 
at the time this treaty was concluded, the 
jurisdiction of the state over all the terri- 
tory occupied by the Indians was undoubted, 
except so far as the regulation of commerce 
with them might give congress control. 

It is claimed that the act of congress 
above referred to, with the assent of the 
state to the conditions imposed by the fed- 
eral government, constitute a compact of" 
guaranty, and limit the power of the United 
States to treat with the Indian tribes with- 
in the boundaries of the state, which would 
forbid insertion of a stipulation in a treaty, 
diminishing in any manner the sovereignty 
of the state without its consent. This treaty 
of 1863 ceded a large tract of land within 
the boundaries of the state of Minnesota 
and the territory of Dakota. So far as the 
seventh article attempts to interfere with 
the internal and domestic commerce of the 
state of Minnesota, or abridge the rights of 
its citizens, or withdraw its jurisdiction with- 
out its assent over the tract of land ceded, 
it is certainly an interference with the sov- 
ereignty of the state. The laws creating 
courts of justice for the protection of the 
liberty and property of its citizens would be 
thereby obstructed to the extent that the 
laws of the United States recognized by this 
treaty, may operate upon them. If the juris- 
diction of the federal courts to enforce the 
penalties and forfeitures accruing under the 
law forbidding the introduction of spiritu- 
ous liquor is once admitted, it necessarily 
excludes the jurisdiction of the state courts 
and all the police laws, and others recog- 
nizing the traffic in the interdicted article. 
It cannot admit of doubt that under such 
circumstances Minnesota would not stand 
"upon an equal footing with the original 
states." The federal government in the 
treaty with Great Britain, where the con- 
tract settled a disputed boundary question, 
would not undertake to divest any state of 
territory over which it claimed to exercise 
jurisdiction, without procuring the assent 
of the state, in advance, or making the 
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validity of a particular stipulation condi- 
tional upon future favorable legislation by 
the state interested. See Ashburton Treaty, 8 
Stat. 554; Lawr. Wheat. Int. Law, pp. 494, 
870, and notes. 

It has been urged by some writers that 
the acquisition of foreign territory under 
the treaty making power of the United 
States necessarily concedes that of alienat- 
ing territory and abridging state sovereign- 
ty; but the correspondence of the commis- 
sioners and the final conclusion in the above 
treaty, would seem to deny the power to 
alienate without the consent of the state 
interested. The treaties cited by the United 
States attorney, all relate to the status of 
foreigners residing within the United States, 
or to their property. There can be no doubt 
about the power of the government by 
treaty to protect the persons and property 
of foreigners, and remove them from the 
operation of a particular law of a state, 
passed for the special purpose of reaching 
them. So in the case of tribes of Indians; 
their persons and property could have been 
protected by treaty stipulations, although 
within the limits of the state, any law of 
the state to the contrary. To make such 
stipulation is within the power °of the gov- 
ernment under the constitution, for upon 
congress is conferred the regulation of com- 
merce with foreign nations and with the In- 
dian tribes; and,the general treaty-making 
power could properly contract with refer- 
ence to these subjects. But to say that a 
barbarous semi-sovereign community under 
the protectorate of the United States, and 
within its geographical limits, can by treaty 
stipulate away any part of the sovereignty 
of a state guaranteed by the supreme fed- 
eral government on its admission into the 
Union, is, in my opinion, inconsistent with 
the nature of our government. 

I have arrived at the conclusion, therefore, 
that until the assent of the state of Minne- 
sota is obtained, the seventh article of the 
treaty of 1863, is inoperative, to the extent 
of demanding a forfeiture of the spirituous 
liquor and other merchandise, for any acts 
charged to have been committed by the 
person named in the libel. The exceptions 
and demurrer are sustained,- and the prop- 
erty must be restored. See U. S. v. Ward 
[Case No. 16,639]; U. S. v. Sa-Coo-Da-Cot [Id. 
16/212]; U. S. v. Bailey [Id. 14,495]; Kansas 
Indians, 5 Wall. [72 U. S.] 737. 

[NOTE. The judgment of this court was af- 
firmed in error by the circuit court. Case unre- 
ported. The United States then sued out a 
writ of error to the supreme court, which re- 
versed the judgment, and remanded the case 
with directions to overrule the demurrer. 93 
U S. 188. Upon the new trial in the district 
'court there was a verdict and judgment for the 
claimants. Case unreported. This judgment 
was again affirmed by the circuit court (case un- 
reported), and again reversed upon error by the 
supreme court, which again remanded the cause 
for a new trial. 108 U. S. 491, 2 Sup. Ct. 906.] 



Case Mb. 15,137. 

UNITED STATES v. FOSSAT. 

[Hoff. Land Cas. 211.] i 

Circuit Court, N. D. California. June Term, 
1857.2 

Mexican Land Grant— "More or Less" — 

Boundaries. , 

The genuineness of the grant in this case not 
disputed. The ruling in Estudillo's Case [Case 
No. 15,058], that the words "poeo mas 6 menos" 
are operative for such fractional parts of a 
league as may be in excess of the quantity 
named in the grant, re-affirmed. Tho southern 
boundary of the land granted to Justo Larios 
declared to be the main Sierra, and not the low 
hills or lomas bajas. 

x [This was a claim by Charles Fossat for 
one league of land in Santa Clara county, 
confirmed by the board, and appealed by the 
United States.] 

P. Delia Torre, U. S. Atty. 

A. P. Crittenden, for appellee. 

HOFFMAN, District Judge. At the hear- 
ing of this case, the court entertaining no 
doubt upon the points presented, expressed 
verbally its opinion. At the suggestion of 
the attorney for the claimants, I have com- 
mitted to writing the substance of the views 
then expressed. The genuineness of the 
grant was not disputed. The only questions 
discussed were as to the extent and the bound- 
aries of the tract granted. The land is de- 
scribed in the grant as known by the name 
of the Capitancillos, bounded by the Sierra, 
by the Arroyo Seco on the side of the estab- 
lishment of Santa Clara, and by the rancho 
of citizen Jose R. Berreyesa, which has for 
a boundary a line running from the junction 
of the Arroyo Seco and Arroyo De Los Ala- 
ruitos southward to the Sierra, passing by 
the eastern "falda" of the small hill situ- 
ated in the center of the Canada. The third 
condition states that the land herein refer- 
red to is one league de ganado mayor, a lit- 
tle more or less, as is explained by the map 
accompanying the expedients 

It had been urged to the court in previous 
cases, that where the conditions of a grant 
mentioned the tract referred to as of so many . 
leagues "a little more or less," the latter 
words should be rejected for uncertainty, 
and the quantity of land should, be limited to 
the number of leagues mentioned. But this 
construction the court had refused to adopt. 
It was considered that the inquiry in these 
as in other grants was as to the intention 
of the grantor, and that the court could not 
attribute to him an intention to grant so 
many leagues and no more, in the face of his 
declaration that he intended to grant the 
specified quantity, a "little more or less." 
It is not necessary now to recapitulate the 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
2 [Reversed in 20 How. (61 U. S.) 413.] 
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various considerations upon which the court 
determined the question. It was of opinion 
that where the boundaries of the land grant- 
ed were designated with reasonable certain- 
ty, the mention in the condition of a certain 
number of leagues, "more or less," as the 
quantity of land granted, should be consider- 
ed as indicating an intention to grant the 
whole tract within the boundaries, provided 
the excess over and above the number of 
leagues mentioned was not so great as to in- 
dicate gross error or fraud; and that, as un- 
der the former government the ordinary unit 
of measurement was a league, the term 
"more or less" should at least be construed 
to embrace such fractional parts of a league 
as might be found within the boundaries, if 
no greater excess than some fraction of a 
league were found within them. It may de- 
serve consideration whether such a mention 
of quantity should not be considered in all 
cases, except those of gross error or fraud, 
rather a conjectural estimate of the quan- 
tity previously granted than as a limitation 
of that quantity, and whether the grant 
should not be deemed, except in the cases re- 
ferred to, a grant by metes and bounds, or 
by boundaries. It is enough, however, for 
the present to say that this court has decid- 
ed that under the words "more or less" such 
fractional part of a league over and above 
the number of leagues mentioned will pass, 
as may be contained within the boundaries 
described in the grant. This point was not 
discussed at the hearing of this case, the dis- 
trict attorney being aware that it had already 
been passed upon by the court 

The questions more particularly debated 
were— 1st, whether this court had any power 
by its decree to designate the boundaries of 
the tract confirmed to the claimant, or 
whether the language of the grant must be 
adopted, leaving the location of the bound- 
aries and the identification of the natural ob- 
jects called for to the surveyor general. Sec- 
ondly, what were the boundaries called for. 

As to the first point I entertain no doubt. 
The court is not, it is true, authorized by the 
act to designate the "extent, locality and 
boundaries" of the granted land. This, in 
the absence of a preliminary survey, would 
be impracticable; but the determination of 
the validity of a claim to a particular tract 
of land necessarily involves an inquiry, to 
a certain degree, into the boundaries or the 
extent of the tract, the validity of the title 
to which is in question. If the court decrees 
that the title of the claimant is valid to a 
piece of land, it should by its decree iden- 
tifj T and designate that laud, so that it may 
be known to what the claim is valid. But 
surely it is not only its right but its duty to 
construe by the aid of evidence and argument 
any ambiguity or uncertainty apparent on 
the face of the grant itself, and where the 
grant, as in this case, speaks of a "Sierra" 
as a boundary, to ascertain and declare what 
Sierra is meant, and to express in its decree 



that it confirms a claim to a tract bounded ,by 
a particular and specified Sierra, and not by 
such Sierra as the surveyor general may con- 
sider to have been intended. The supreme 
court, in many of the cases brought up on 
appeal from this court, have entered fully 
and freely into the question of boundaries, 
and appear to have considered their deter- 
mination not only as within their jurisdic- 
tion, but as an appropriate and important 
part of their duties. 

The remaining question to be considered 
is, what boundaries were intended by the 
grantor. The only one of those mentioned, 
the identity of which was debated, is the 
southern boundary mentioned in the grant 
as "the Sierra." The point to be determin- 
ed is— what natural object was meant. The 
evidence shows that the tract called Capi- 
tancillos is a valley lying along an Arroyo 
or brook; on the southerly side extends a 
range of low hills, running from east to west. 
At their eastern extremity, where they are 
intersected by the Alamitos, these hills at- 
tain considerable elevation, but they decline 
in height towards the west, where they 
reach and are turned by the Arroyo Seco. 
Behind this <ridge or Cuchilla the main Sierra 
or mountain chain raises itself to a great 
height, and is separated from the ridge of 
"lomas bajas," already spoken of, by the two 
streams mentioned. These streams rise at 
an inconsiderable distance -from each other, 
and flowing in opposite directions between 
the Sierra and the lomas bajas, they turn 
the eastern and western extremities of the 
latter and debouch into the plain. Upon the 
slopes of the ridge of low hills, as well to- 
wards the valley on the north as towards the 
streams behind it on the south, the best or 
most permanent grazing is to be found, and 
on this ridge are situated the valuable quick- 
silver mines, the existence of which gives to 
this inquiry its chief importance. 

The question is— Is the Sierra mentioned in 
the grant the mountain chain to the south of 
the lomas bajas, or is it the lomas bajas them- 
selves ? If there were no other means of de- 
termining this question, the word "Sierra" 
itself, by its necessary import as well as from 
the evidence which shows to which of these 
natural objects it was in fact applied, would 
leave little room for doubt. The natural and 
ordinary meaning of the term clearly points 
us to a great mountain chain, rather than to 
a ridge of low hills parallel to but separated 
from it. The evidence is conclusive that such 
was the meaning and use of the word with 
reference to these particular natural objects, 
and that while the mountain range was 
known as the "Sierra," the ridge of low hills 
was known as the "Cuchilla la Mina de Luis 
Chaboya," or as the "Lomas Bajas." The ex- ' 
pediente furnishes more conclusive evidence 
on this point. The tract is described, as we 
have seen, as of one "league, a little more or 
less, as is explained by the map accompany- 
ing the expediente." On this map is found 
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rudely delineated a mountain range, and this 
mountain range is inscribed "Sierra Del 
Encino," or "of the oak tree." The Sierra 
mentioned in the grant* is therefore evidently 
the "Sierra Del Encino," for that is the only 
Sierra delineated on the map. The evidence 
discloses that there is on the main Sierra oi 
mountain chain an oak tree of extraordinary 
proportions and striking appearance. Situat- 
ed on a spur or ridge of the mountain, it is 
a conspicuous natural object from all parts 
of the valley anc 1 for many miles around. 
The photograph exhibited in court shows that 
its size and isolated situation are such as to 
strike the eye and arrest the attention of the 
most casual observer. Few who reside in 
that part of the country but are acquainted 
with the existence and situation of this tree, 
and it appears in the speech of many of the 
former inhabitants to have given a name to 
the Sierra on which it is situated. If then, 
as appears indisputable, the Sierra referred 
to in the grant be the "Sierra Del Encino," 
the Sierra on which this oak tree is situated 
must be the one. 

A still further confirmation of these views 
is derived from the map accompanying the 
expediente of Berreyesa. The grant we are 
considering mentions as the eastern boundary 
of the tract granted, "the rancho of citizen 
.Tose* R. Berreyesa, which has for a boundary 
a line running from the junction of the Ar- 
royo Seco and Arroyo De Los Alamitos south- 
ward to the Sierra," etc. This line thus di- 
viding the two ranchos had previously been 
a subject of dispute between the colindantes 
or neighboring proprietors. It was finally 
settled, however, by the government before 
the grants were issued, and a dotted line, 
indicating the boundary agreed upon by the 
parties and fixed by the government, was 
made on the diseiio of Berreyesa. This line is 
described in both grants in the same terms. 
That under consideration refers, as we have 
seen, to the rancho of Berreyesa as the bound- 
ary of the rancho of Justo Larios, and then 
describes the line as the boundary of Berre- 
yesa's tract. The same inverted mode of de- 
scription is used in the grant to Berreyesa. 
To determine what the boundary of Justo 
Larios* land is, we must, in literal compliance 
with the terms of the grant, ascertain the 
boundary of Berreyesa's land, and in ascer- 
taining the latter we* resort to the map on 
which the dotted line is marked. In Berre- 
yesa's grant, as in that of Justo Larios, the 
line is described as extending to the "Sierra," 
and as the ranchos were coterminous and the 
eastern boundary of one is the western 
boundary of the other, the "Sierra" to which 
their common line of division extends must be 
the same. On recurring, then, to Berreyesa's 
map and the dotted line alluded to, all doubt 
is dissipated as to the range of mountains 
referred to. On this map two ranges of hills 
or mountains are rudely but unmistakably 
delineated. They are separated by a broad 
valley— far broader than that actually exist- 



ing, but indicating by its exaggerated de- 
lineation the discrimination in the grantor's 
mind between the ridge of low hills and the 
Sierra, or mountain range behind °it. The 
lower ridge is inscribed "Lomas Bajas," while 
the chain behind it and distinctly separated 
from it is inscribed "Sierra Azul," from the 
hue which the mountains assume at a dis- 
tance. The dotted line which by the grant is 
to terminate at the "Sierra," is produced 
across the "Lomas Bajas," across the valley 
beyond them, and terminates at the "'Sierra 
Azul." There can thus be no room for doubt 
that the Sierra intended was the main Sierra 
or mountain range, and as the western line of 
the land of Berreyesa extended to this range, 
the land of Justo Larios, which has the same 
line described in the same terms as its 
eastern boundary, must have the same ex- 
tent. The Sierra referred to in Justo Larios' 
grant must necessarily be the same as that 
referred to in the grant of Berreyesa, and as 
to the latter, there can be, as we have seen, 
no question. 

'Other considerations in support of this view 
might be urged. I think it unnecessary. 
There seems to me no room for doubt that 
the Sierra -referred to in the grant was the 
main Sierra described by the witnesses, and 
not the range of low hills which has been 
attempted to be assigned as a boundary. 

[NOTE. From the decree entered in this case 
an appeal was taken by the United States to the 
supreme court, which rejected the words "more 
or less" in the grant, and confirmed the same 
for one league to be taken within the three des- 
ignated boundaries, east west, and south. The 
north boundary to be determined by quantity. 
20 How. (61 U. S.) 413. The cause having 
beeD remanded, a continuance was granted the 
United States, in order to produce further testi- 
mony in the determination of the location of the 
boundaries, as designated in the grant. Case 
No. 15,138. Subsequently the location of the 
three designated boundaries was determined by 
the district court; the southern boundary, the 
one in dispute, being located as in the opinion 
above. Id. 15,139. From this decree an ap- 
peal was again taken to the supreme court by 
the United States. The appeal was upon mo- 
tion dismissed, on the ground that the decree of 
the district court was not a final decree. 21 
How. (62 U. S.) 446. At a later date, a survey 
was made, and returned into the district court, 
which approved the same, with modifications. 
Id. 15,140.] 
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UNITED STATES v. FOSSAT. 

[Hoff. Land Cas. 373.] i 

District Court, N. D. California. June Term,, 
1858. 
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Where a cause is remanded for further proceed- 
ings, involving additional proofs, the United 
States are entitled to a reasonable time in which 
to close their testimony. 

i [Reported by Numa Hubert, Esq., and Here 
reprinted by permission.] 
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This was an application by the district 
attorney for a continuance, in order to produce 
further testimony. 

P. Delia Torre, U. S. Atty., for continu- 
ance. 
A. P. Crittenden, against it 

HOFFMAN, District Judge. This cause 
having been set for a hearing on this day, 
a continuance is moved for on the part of 
the United States, in order that further tes- 
timony may be produced. The motion is 
strenuously resisted on the part of the claim- 
ant. To determine whether the court, in the 
exercise of its discretion, should grant it, 
the previous proceedings in the cause should 
be adverted to. The transcript from the 
board of commissioners was filed in this 
court on the 2d of November, 1854. A no- 
tice of appeal by the United States was duly 
filed February 20, 18.15. The cause remained 
pending in this court until August 13, 1857, 
—a period of two years and six months, — 
when the proofs on both sides having been 
closed, it was argued and submitted. No 
suggestion on either side was then made 
that the cause was not fully ready for hear- 
ing, nor any application for further delay, 
nor was it intimated by the parties that any 
further testimony was desired or could be 
obtained. The decree of this court was sign- 
ed on the 17th of August [Case No. 15,137], 
and an appeal having been taken by the 
United States, it was heard by the supreme 
court at the last term. The mandate and 
opinion of the supreme court were filed in 
this court on the 17th of June, 1858. By 
the mandate the cause was remanded to this 
court, with directions to enter a decree in 
conformity to the opinion of the supreme 
court. [20 How. (Gl U. S.) 413.] By that 
opinion it appears that, in entering the de- 
cree, "the external boundaries designated in 
the grant were to be declared by this court 
from the evidence on file, and such other evi- 
dence as may be produced before it." 

The mandate and opinion having been filed 
on the 17th of June, a motion was made on 
the 23d of June, that a decree be filed des- 
ignating the external boundaries, as directed 
by the supreme court. On the application of 
the district attorney, the hearing of this mo- 
tion was postponed until June 30th. On that 
day the district attorney stated that he de- 
sired to produce further testimony on the 
part of the United States, and an order was 
made referring the cause to a commissioner 
to take proofs, with liberty to either party 
to move to set the cause for a hearing in de- 
fault of due diligence on the part of the op- 
posite side. Under that order various depo- 
sitions were taken on the part of the United 
States. On the 3d of August, notice of a 
motion to set the cause for a hearing was 
given by the claimant, and on the 9th of 
August the motion was heard. It was there- 
upon ordered by the court, the United States 



attorney consenting thereto, as appears by 
the order and the minutes of the court, that 
the testimony on both sides be closed on the 
21st of August, and the cause set for a hear- 
ing on the 24th of August. Depositions were 
accordingly taken by the United States on 
the ISth and 19th of August. On the 24th of 
August the district attorney again moved 
for further time to take testimony, which 
was opposed by the counsel for claimant. 
The court, after hearing argument, ordered 
that further time should be allowed, viz., 
until the 28th, and that the cause be set for 
a hearing on that day. The district attorney 
now moves (August 28th) for further time to 
take testimony. He does not state to the 
court the names of any witnesses he pro- 
poses to examine, their number, nor the 
facts intended to be established by them, 
that the court may judge of their material- 
ity. He declines to indicate any time within 
which the proofs will be closed, but insists 
on the right to examine witnesses, so long 
as it shall appear to the court that he is 
proceeding therein without unnecessary de- 
lay. 

On the part of the claimant it is urged that 
any further postponement of this cause will 
in all probability prevent its being heard by 
the supreme court at its ensuing term. It 
would be deeply regretted by the court if 
this litigation, so long protracted, and in- 
volving such vast interests, should not at the 
next term of the supreme court be deter- 
mined. The question, however, for my con- 
sideration is, have the United States had 
such reasonable time for taking proofs as 
ought to be allowed them? It is to be ob- 
served that in the opinion of the supreme 
court, this court is directed to "declare the 
external boundaries of the grant from the 
evidence on file, and such other evidence as 
may be produced," etc. It is clear that this 
court was bound to afford a reasonable op- 
portunity to take the further evidence on 
which its declaration of the boundaries was 
to be founded. From the 30th of June, the 
date of the order directing the evidence to 
be taken, the cause has been prosecuted by 
the United States with diligence. On the 
18th and 19th of August depositions were 
taken, and on yesterday and the day before 
witnesses were examined both on the part 
of the United States and the claimant. Cer- 
tainly no laches or unnecessary delay can 
be imputed to the district attorney. He now 
states that he has other witnesses, whose 
testimony he will proceed to take at once if 
the opportunity be afforded. 

With the strongest desire to bring this 
cause to a termination, I do not feel at liber- 
ty under the directions given by the supreme 
court to refuse the application. If two years 
and a half was not an unreasonable time 
for the taking the original testimony in this 
court, less than two months can hardly be 
deemed sufficient when the supreme court 
have seen tit to send back the cause, in ef- 
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feet, for further proofs. The court is as- 
sured by the district attorney, in the most 
emphatic manner, that he has no wish to de- 
lay the cause, but that he only desires time 
to submit proofs important to the interests 
of the United States, and which are in read- 
iness to be taken. I do not feel at liberty 
to deny him the opportunity of doing so. 
An order must be entered allowing the dis- 
trict attorney ten days further time to pro- 
duce testimony in, the case. 

[For the subsequent proceedings in the location 
-of the boundaries of this grant, see Case No. 
J 5,139, and note.] 



Case No. 15,139. 

UNITED STATES v. FOSSAT. 

[Hoff. Land Gas. 376.] i 

District Court. N. D. California. June Term, 
1858. 

Mexican Land Grant— Determination op 
Boundaries. 

The southern, western and eastern boundaries 
of the tract granted to Justo Larios declared, 
leaving the northern boundary to be determined 
by quantity. The former opinion [Case No. 15,- 
137], with respect to the southern boundary, 
maintained. 

[This was a claim by Charles Fossat for 
one league of land in Santa Clara county, con- 
firmed by the board, and appealed by the 
United States. Affirmed by the district court 
for one league, "more or less." Case No. 15,- 
137. Upon appeal, the supreme court limit- 
ed the grant to one league within the desig- 
nated east, west, and south boundaries, the 
north boundary to be determined by sur- 
vey. Case remanded. 20 How. (61 U. S.) 
413. In the location of the designated bound- 
aries a continuance was allowed the United 
States in order to take further testimony. 
Case No. 15,13S. It is now heard upon the 
question of the location of the boundaries in 
conformity with the opinion of the supreme 
court] 

P. Delia Torre, U. S. Atty., and A. C. 
Peachy, for the United States. 
A. P. Crittenden, for appellee. 

HOFFMAN, District Judge. When this 
case was first submitted to this court on ap- 
peal from the board of land commissioners, 
it was considered that the four boundaries 
of tlie tract were indicated with reasonable 
certainty by the grant and accompanying 
•disefio. It did not escape the observation of 
the court that only three of those boundaries 
were designated in the grant, viz., the south- 
ern, the western and the eastern; but it was 
thought that the description of the tract -in 
the decree of concession as the "Caiiada de los 
'Capitancillos," and the delineation on the 
■disefio of the two ranges of hills within 
■which it was contained, sufficiently indicated 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



the location of the northern, boundary, the 
mention of which was omitted in the grant 
The court was confirmed in this view by the 
representation of the petition, on the disefio, 
that the tract delineated upon it was of the 
extent of one league, a little more or less, in- 
dicating, as it seemed, that he solicited not 
a specified quantity, but a particular tract, 
the estimated area of which he declared to 
the governor. When, therefore, the governor 
granted to him the tract solicited, and de- 
scribed it as *^of the extent of one league, a 
little more or less, as explained by the map," 
it seemed to the court necessary, to carry into 
effect the intention of the grantor, to confirm 
to the claimant the tract delineated on the 
map, even though, as anticipated by the gov- 
ernor, its extent might be "a little" more 
than one league; provided such excess did 
not exceed a fraction of the usual unit of 
measurement in colonization grants, viz., one 
league; or in other words, provided that the 
quantity over and above one league was such 
as might reasonably be deemed to have been 
asked for by the petitioner and granted by 
the governor, under the description "a square 
league, a little more or less." The clause in 
the third condition, by which the surplus was 
reserved to the nation, usually called the 
sobrante clause, was disregarded by the court, 
that clause being a formula generally, and al- 
most invariably inserted in all grants, with- 
out reference to their nature, and being not 
unfrequently found in grants where all the 
boundaries are distinctly defined, and even in 
grants where no boundaries are mentioned, 
hut which are for tracts of a specified length 
and breadth, where obviously no sobrante can 
remain. 

On the hearing, the location or existence of 
a northern boundary was not brought in ques- 
tion, but the discussion chiefly if not exclu- 
sively turned upon the location of the south- 
ern boundary— the right of the court to locate 
which by its decree was denied by the attor- 
ney for the United States. In that'View, how- 
ever, the court did not coincide; but by its 
decree it defined and located the southern 
boundary, and thereby decided the most im- 
portant if not the only point discussed on the 
hearing. 

The cause having been appealed to the su- 
preme court, the views of this court were in 
some particulars found to be erroneous. By 
the judgment of that court it is decided, not 
only that in the grant itself there is no call 
for a northern boundary, but that "there is * 
no reference to the disefio for any natural ob- 
ject or other descriptive call to ascertain it; 
that the grant itself furnishes no other crite- 
rion for ascertaining it than the limitation of 
quantity expressed in the third condition, 
which thus becomes a controlling condition 
in the grant." The mention of quantity as 
"a league, a little more or less," the court 
regards (after rejecting the words "a little 
more or less," as having no meaning in a 
system of location and survey like that of 
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the United States) as so explicit as to ren- 
der improper any reference to the petition and 
the diseno, or any inquiry as to "whether the 
name Capitancillos had any significance as 
connected with the limits of the grant." As 
to the propriety of the location of the south- 
ern boundary by this court, the supreme court 
expresses no opinion, but the grant is con- 
firmed for one league of land, to be taken 
within the southern, eastern and western 
boundaries mentioned therein, and the cause 
is remitted that this court may declare those 
boundaries from the evidence on file and such 
other evidence as may be produced before it. 
As this court had already declared the south- 
ern and only disputed boundary of the tract, 
the remanding of the cause, with the direc- 
tions above stated, appeared to this court to 
be an instruction to review and reconsider 
its opinion on that point, and also to allow 
further evidence to be taken in relation to it. 
The cause having been originally heard with 
the consent of both parties, and without any 
suggestion that further evidence was desired 
or attainable, the application on the part of 
the United States for leave to take further 
testimony was resisted on the part of the 
claimant. It seemed, however, to the court, 
that the directions of the supreme court clear- 
ly contemplated that such testimony should 
be taken, if offered, and that the obedience 
due from this court to the mandate of its su- 
perior required it to permit either side to offer 
such further testimony as might be desired. 
Additional testimony has therefore been taken, 
and it now remains for the court again to de- 
clare the boundaries as originally declared 
in its former decree, or differently, if on re- 
consideration that decree should appear to be 
erroneous, or if the additional testimony is 
such as to induce it to change its opinion. 

In the opinion heretofore delivered, it was 
observed— "The evidence shows that the tract 
called Capitancillos is a valley lying along an 
arroyo or brook. On the southerly side ex- 
tends a" ra°nge of hills, running from east to 
west At their eastern extremity, where they 
are intersected by the Alamitos, these hills 
attain considerable elevation, but they decline 
in height towards the west, where they reach 
and are turned by the Arroyo Seco. Behind 
this ridge or cuchilla the main sierra or 
mountain chain raises itself to a great height, 
and is separated from the ridge of lomas 
bajas, already spoken of, by the two streams 
mentioned. These streams rise at an incon- 
siderable distance from each other, and flow- 
ing in opposite directions, between the sierra 
and the lomas bajas, they turn the eastern 
and western extremities of the latter and de- 
bouch into the plain. Upon the slopes of the 
ridge of low hills, as well towards the valley 
on the north as towards the streams behind it 
on the south, the best or most permanent 
grazing is to be found, and in this ridge are 
situated the valuable quicksilver mines, the 
existence of which gives to this inquiry its 
chief importance." To this description it may 



be added, that the range of low hills are not 
throughout their whole length entirely de- 
tached from the sierra, but are connected 
with it at one point by a spur or ridge run- 
ning nearly at right angles to the general di- 
rection of the sierra and the lomas. This 
ridge is at its lowest point 1100 feet above 
the level of the valley. The height of the 
Almaden peak at the eastern extremity of the 
lomas is about 1500 feet above the level of the 
valley, but the lomas as they extend towards 
the west diminish in height, and are separat 
ed by various depressions, which permit easy 
access from the valley on the north to the 
Arroyo Seco at the base of the sierra. The 
average width of the ridge is one mile and 
four-tenths, and though at the Almaden peak 
the descent to the valley is abrupt, yet fur- 
ther to the west the diminished height of the 
hills, and the frequent depressions in the 
ridge, permit the valley to be reached at many 
points by easy and gentle declivities. It is 
proper to add that after the proofs were sub- 
mitted, the judge, at the suggestion of the 
district attorney, and accompanied by that 
officer and the representative of the claimant, 
visited the premises in order by personal in- 
spection to become acquainted with its topog- 
raphy, and to be able more accurately to un- 
derstand and to appreciate the testimony. 

The question, then, to be determined is— 
What is the southern boundary designated 
in the grant? The grant itself describes- 
the land as bounded by the "sierra;" but 
the question recurs— What is the natural ob- 
ject so designated? Is it the main chain to* 
the south of the lomas bajas, or is it the 
lomas bajas themselves? The natural mean- 
ing of the term "sierra" would seem ta 
point to a great mountain chain, rather 
than to a range of hills parallel to it and 
separated from it, except at one point where 
the two ranges are connected, by a narrow 
ridge or divide. On the diseno presented^ 
by Larios, the sierra is described as the 
"Sierra del Encino." The very remarkable 
oak tree from which this name was evident- 
ly derived is situated on the main chain of 
mountains, and is a conspicuous object from 
all parts of the valley. That the "sierra" 
mentioned in the grant is that on which this 
tree is situated, cannot be disputed; but 
still the question arises— Was the term "sier- 
ra" or "Sierra del Encino" used by the gran- 
tor to designate the lofty chain of moun- 
tains on which the oak tree is situated, as 
distinguished from the lomas bajas or lower 
ridge to the north of it? Or did he intend 
to include within it both ranges, and to ap- 
ply the term as well to the lomas bajas as- 
to the larger mountains behind them? Im 
a certain sense the lomas bajas are evident- 
ly a part of the sierra with which they are- 
connected, as has been explained; but the 
question is not whether they form a part 
of or belong to the sierra geologically or 
topographically, but whether they were so 
known and recognized and so treated by the- 
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governor when be described tbe tract as 
bounded by the sierra. 

On tbe part of tbe claimant, numerous wit- 
nesses testify tbat tbe part of tbe Sierra 
Azul on which the oak tree is situated is 
called Sierra del Encino, but tbat tbe low 
range of hills on the south of it and sepa- 
rated from it by the creeks was never 
known as the sierra. That they were, until 
the discovery of the mine, called lomas 
bajas, and subsequently "Las Lomas de 
Mina de Luis Chaboya," or "Cuchilla de la 
Mina de Chaboya." They describe the 
range known as the "sierra" as rising from 
the streams, and the latter as running be- 
tween the sierra and the ridge known as the 
Cucbilla de la Mina. ' No less than nine wit- 
nesses, many of whom have lived in tbe 
neighborhood from twenty to forty years, 
testify to these facts, and to their testi- 
mony may be added that afforded by tbe 
dlseno of Berreyesa, who at tbe time he 
presented it had been established in the 
Canada about nine years. On this map the 
two ranges of hills are distinctly delineated 
separated by a broad valley— far broader 
than the ravine actually existing. Tbe low- 
er range is inscribed "Lomas Bajas," while 
the upper is marked "Sierra Azul;" thus in- 
dicating that in 1842 and at the time when 
the petitions of both Larios and Berreyesa 
were before the governor, and before the 
question had any importance, a marked dis- 
crimination was made even in tbe rude dis- 
eno presented by the applicant between the 
ridge of lomas bajas, and the sierra behind 
it. 

Since the case has been remanded, tbe tes- 
timony of three witnesses on this point has 
been taken by the United States. Antonio 
Sunol testifies tbat be never heard of tbe 
Sierra del Encino, nor of any range of bills 
called the "Cucbilla de la Mina de Luis 
Chaboya." That the mouth of tbe mine is 
in the "Sierra Azul." On his cross-exami- 
nation he states that the ridge has been 
called "Lomas" or "Lomas Muertas de la 
Sierra Azul," and that after the mine was 
discovered, "we always said the mine of 
Chaboya which is in the Sierra Azul." Jose 
Maria Amador testifies that he does not 
know the Sierra del Encino, nor "La Cu- 
chiUa de le Mina de Luis Chaboya." That 
the mine is situated on the "Lomas Bajas de 
la Sierra Azul." "It is in tbe Sierra Azul 
itself. The sierra descends regularly; there 
is no breach nor separation in it The mine 
is in a low loma. It is all known as the 
Sierra Azul, from the foot to tbe top of it." 
Jose" Romero testifies that he does not know 
the Sierra del Encino, nor the Cuchilla de la 
Mina de Luis Chaboya. That the name of 
the mountain on which the mine is situated 
is the "Sierra Azul." On his cross-examina- 
tion, in reply to an inquiry as to the name 
of the creek "which passes between the Gaud- 
alupe mine and the sierra," he states its name 
to be the "El Arroyito del Corral del Defunto 



Rafael." That he knows tbe loma where 
tbe Guadalupe mine is situated, and tbe 
sierra in which it is. That "loma and sier- 
ra mean tbe same thing with us." 

It is unnecessary to comment on the testi- 
mony of these witnesses, for the preponder- 
ance of evidence is clearly against tbe ac- 
curacy of their statements, or their recollec- 
tion. 

If then we were to fix the southern bound- 
ary of this tract by tbe calls of tbe grant 
alone, tbe evidence would leave no room for 
doubt that the grantor meant by the term 
"sierra" in the grant the lofty chain of 
mountains on which the oak tree is situated, 
and which being for the most part covered 
with chemisal, presents an azure hue at a 
distance; rather than the lower and parallel 
ridge known as the "Lomas Bajas" or 
"Cuchilla de la Mina," and which is for the 
most part covered with wild oats and suit- 
able for grazing. But the great difficulty in 
tbe case is presented by the diseiio which 
accompanies tbe expediente of Justo Larios. 
On this diseiio a single range of hills, in- 
scribed "Sierra del Encino," is rudely de- 
lineated; from this range the two creeks are 
represented as debouching into the plain. If 
this sierra be the main sierra, the lomas 
bajas are entirely omitted on tbe sketch. I 
have been much impressed with tbe very 
able and elaborate argument on this point 
submitted by tbe counsel who appeared for 
tbe United States, as also by the testimony 
of many surveyors that, guided by this map 
alone, and crossing the valley in a souther- 
ly direction, they would stop or fix the south- 
ern limit of the tract at tbe foot of the first 
hills which rise from the valley— that is, at 
tbe foot of the "Lomas Bajas." It is urged 
tbat tbe southern boundary as shown by this 
diseno is a line drawn at the foot of tbe 
range inscribed "Sierra del Encino," and 
from one creek to the other, and not along 
tbe course of either. That if tbe range de- 
lineated was intended to represent the main 
sierra, the arroyos, and especially the Seco, 
would have been represented as running be- 
low or to tbe north of it, and not debouching 
from it; and that the lomas bajas would 
not have been omitted. It may perhaps 
be admitted, that if we were to be guided 
by the diseiio alone, it would not be easy 
to avoid the conclusion so earnestly and in- 
geniously pressed upon the court in the brief 
submitted by the counsel for the United 
States. The indications, however, afforded 
by the diseno, are not free from all ambigu- 
ity. On that sketch the two streams are rep- 
resented as debouching from the hills at 
points situated on a line nearly horizontal. 
The map of Lewis, exhibited on the part of 
the United States, shows that the Arroyo de 
los Alamitos, called on the Larios diseiio 
Arroyo de los Capitancillos, issues from the 
foot hills or lomas bajas at a point consider- 
ably to tbe north of that where the Arroyo 
Seco turns the western extremity of those 
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hills and debouches into the plain. If a line 
then be drawn from the point where the Ala- 
mitos debouches, to that where the Seco 
turns the lomas, it would depart consider- 
-ably from a horizontal line. Again: The 
space inclosed between the creeks and the 
sierras is represented on the Larios diseno as 
not quite twice as long as it is broad. But 
if the sierra on the diseno be taken to mean 
the lomas bajas, the map of Lewis shows 
that the tract between the Alamitos and 
the Seeo on the east and west, and the 
Capitancillos and the foot of the lomas on 
the north and south, is about four times as 
long as it is broad. Again: The Arroyo de 
los Capitancillos is represented on the Lari- 
os diseiio as running towards the south-east 
diagonally across the valley, and then turn- 
ing towards the south and running in a 
southerly direction perpendicularly to the 
valley, and nearly parallel to the Arroyo 
Seco for a considerable distance, until it 
reaches the sierra. But if the sierra which 
it reaches was intended to be the lomas ba- 
jas, it should be drawn as meeting them 
while running in a south-easterly ov diagonal 
course. No part of its southerly or perpen- 
dicular course should be represented. The 
map of Lewis shows that the course of the 
stream from a point above or near the haci- 
enda is delineated on the Larios diseiio with 
tolerable accuracy', and that from that point 
it flows in a northerly direction perpendicu- 
larly to the valley for a considerable dis- 
tance, and it is only after turning and leav- 
ing the lomas bajas that it takes a direction 
diagonally across the valley. If, then, the 
red line drawn on Lewis' map as the south- 
ern boundary of the tract were drawn on the 
Larios diseiio to the corresponding point of 
the Capitancillos, it would strike the latter 
not far from the letter "A" on that diseno, 
and that portion of the stream flowing in a 
north and south direction would be exclud- 
ed. Again: By looking on Lewis' map it 
will be seen that the Arroyo Seco, after run- 
ning in a westerly direction along the base 
of the main sierra, and between it and the 
lomas, on reaching the end of the latter 
makes a sudden bend to the north and de- 
bouches into the valley at a point very near 
the base of the sierra; in other words, that 
at this point the flat or valley land extends 
nearly up to the base of the main sierra. 
If, then, a line be drawn from this point 
to the most southerly point of the Arroyo de 
los Alamitos, or Capitancillos on the diseiio 
of Larios, it would nearly coincide with the 
base of the sierra as contended for by the 
claimant; and would moreover be almost a 
straight line, and in this respect correspond 
with the indications of the diseno better 
than the very sinuous and irregular line 
which is found by following the base of the 
foot hills which project into the valley. For 
it is to be observed that neither of the lines 
run by Lewis as the southern boundary of 
the tract follow what is claimed to be the 



boundary indicated by the diseno, viz., the 
base of the lomas; but run upon the sides of 
and over those hills at a considerable and 
apparently arbitrary distance from their 
base. The slightest comparison between the 
diseno of Larios and a map of the country 
shows the former to be in many other re- 
spects inaccurate and defective. The angle 
of the creeks at which the eastern bound- 
ary commences is not laid down, and the 
lomita which is also called for in the de- 
scription of that line does not appear. It is 
therefore no very extravagant supposition 
that the lomas bajas were also omitted, par- 
ticularly when the circumstances under 
which the diseno was drawn, as detailed by 
Petronillo Rios, are considered. 

The foregoing observations, I think, warrant 
me in saying that the diseno of Larios does 
uot afford those clear, certain and unmistake- 
able indications of the location of the southern 
boundary contended for by the counsel for the 
United States. But in determining this ques- 
tion we are not at liberty to confine our at- 
tention to the Larios diseiio alone. The rec- 
ord shows that Justo Larios and Berreyesa 
had occupied different portions of the Canada 
de los Capitancillos for many years before 
the date of their applications to the governor 
for their respective grants. Between them a 
dispute as to their boundaries had arisen. Be- 
fore the grant to either was issued, they ap- 
peared before Jose Z. Fernandez and agreed 
upon the line which should form their com- 
mon boundary. The description of this line, 
as given in the report of Fernandez, was in- 
serted in both grants, and the line was mark- 
ed by that officer on the diseno of Berreyesa 
"as being the more exact." In the grant to 
Larios the eastern boundary is described as 
the rancho of citizen Berreyesa, "which ha3 
for boundary the angle," etc., and in the grant 
to Berreyesa his western boundary is in like 
manner described as "the rancho of citizen 
Justo Larios, which has for boundary the 
angle," etc. The eastern boundary of Justo 
Larios is thus indirectly described in his own 
grant, but directly in that of Berreyesa; while 
the western boundary of the latter is in like 
manner indirectly described in his own grant, 
but directly in that of Larios. At the time 
of making the grant the governor had prob- 
ably before him both diseilos, but certainly 
that of Berreyesa, on which the boundary 
line described by him in both grants had been 
marked by Fernandez for his information. 
In determining therefore the boundaries of 
Justo Larios, it seems to me not only proper 
but necessary to recur to the grant of Berrey- 
esa, where alone the boundary of Justo Larios 
is described as such, and to the diseiio of 
Berreyesa, upon which it was marked "as 
being more exact" The governor did not 
grant to Justo Larios the tract delineated 
on his diseno, viz., the land between the 
Arroyo Seco and that of Capitancillos, or a 
line to the east of the latter. He granted the 
land between, the Arroyo Seco and a line 
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drawn from the angle of the creeks, passing 
by the eastern "falda" of the "lomita in the 
centre of the Canada to the sierra;" and this 
line was marked on the Berreyesa diseiio, 
and at a considerable distance to the west of 
the Capitancillos or Alamitos. In declaring 
this boundary, therefore, which was different 
from that solicited by Larios and indicated on 
his diseno, we are compelled to resort to the 
diseno of Berreyesa, which becomes quoad 
hoc the diseiio to which the grant refers. On 
the Berreyesa diseiio the two ranges of hills 
are rudely but unmistakeably delineated. 
The first or most northern are inscribed "Lo- 
mas Bajas," while the higher ridge to the 
south is inscribed "Sierra Azul." The valley 
represented as lying between them, though its 
width is grossly exaggerated, yet serves to in- 
dicate by that very exaggeration the discrim- 
ination in the grantor's mind between the 
sierra and the lomas bajas. The dotted line 
commencing at the angle of the creeks is pro- 
duced across the lomas bajas, across the inter- 
mediate valley, and the Alamitos represented 
as flowing through it to the base of the main 
sierra If this line be the eastern boundary 
of Justo Larjos, as I think it must be consid- 
ered, there can be no doubt as to the range of 
mountains intended by the term "sierra" in 
his grant. 

It is urged that Berreyesa had applied not 
only for the Canada de los Capitancillos, but 
forall the hills which pertain to it; whereas 
Justo Larios petitioned for a part of the Can- 
ada alone. That therefore in*the grant to Ber- 
reyesa, and on his diseno, the line was extend- 
ed so as to include the low hills solicited, but 
that such an extension ought not to be made 
in favor of Larios, who solicited the caiiada 
alone. This argument assumes that the term 
caiiada as used in these grants does not in- 
clude the low hills at the foot of the sierra, 
but that it is bounded and limited by them. 
But the language of the petition of Berreyesa 
referred to seems to convey the contrary idea, 
for it speaks of the low hills "which belong or 
pertain to the said Canada." He does not ask 
for the caiiada and also a portion of the sierra, 
but for the caiiada and the low hills pertain- 
ing to it. It is surely not reasonable to say 
that he considered and asked for the low 
hills as not belonging to or a part of the Can- 
ada he solicited. Again: the governor, who 
with respect to Berreyesa, it is admitted, in- 
tended to grant the low hills, describes the 
tract granted to him "as a part of the place 
know as the Canada de los Capitancillos," 
thus showing that in his apprehension at 
least the place known as the Canada de los 
Capitancillos did include the low hills so- 
licited. In the grant to Larios it is described 
as the "place known by the name of Capitan- 
cillos"— the word cafiada being omitted in the 
grant though it is inserted in the decree of 
concession. Again: the governor, confessedly 
intending to include within the grant to Ber- 
reyesa the lomas or low hills, bounds his grant 
by the sierra. With both petitions and both 



diseuos before him, and with his attention di- 
rected to the discrimination between the sierra 
and low hills belonging to the caiiada, he nev- 
ertheless uses the same term "sierra" in de- 
scribing the boundary of Larios. Can we in-, 
fer that in the grant to Berreyesa he meant by 
this term one natural object, and in that to 
Larios another? I think not. The sierra re- 
ferred to in both grants must be the same, 
and as that intended in the Berreyesa grant 
is unmistakeable, we are enabled to fix with, 
corresponding certainty the sierra referred to- 
rn the grant to Justo Larios. 

I have given to this case much attention. I 
have endeavored to decide it uninfluenced by 
the previous opinion of this court. Upon the 
best consideration I have been able to give to 
the questions involved, I have not been able to- 
discover that that opinion was erroneous. 

The remaining point to be considered is as 
to the form of the decree. In the opinion of 
the supreme court (20 How. [61 U. S.] 426), it 
is said: '"The southern, western and eastern 
boundaries of the land granted to Larios are 
well defined, and the objects exist by which, 
those limits can be ascertained. There is no 
call in the grant for a northern boundary, nor 
is there any reference to the diseiio for any 
natural object, or other descriptive call to as- 
certain it. The grant itself furnishes no other 
criterion for determining that boundary than 
the limitation as expressed in the third condi- 
tion. * * * If the limitation of quantity 
had not been so explicitly declared, it might 
have been proper to have referred to the peti- 
tion and diseiio, or to have inquired if the- 
name Capitancillos had any significance as 
connected with the limits of the tract, in order 
to give effect to the grant. But there is no- 
nnecessity for additional inquiries. The grant 
is not affected by any ambiguity. * * * 
The grant to Larios .is for one league of laud,, 
to be taken within the southern, eastern and 
western boundaries designated therein, and 
which is to be located at the election of the- 
grantee or his assigns, under the restrictions 
established for the survey and location of pri- 
vate land claims in California by the execu- 
tive department of this government." The 
district court is there directed to declare the 
external boundaries designated in the grant. 
From the foregoing it is, I think, evident that 
the supreme court considered the southern^ 
western and eastern boundaries were alone- 
designated in the grant, and that as the limita- 
tion of quantity was explicit, and there was 
no ambiguity in the grant, the northern 
boundary was to be determined by quantity 
alone; and that it was "not authorized to de- 
part from the grant to obtain evidence to con- 
tradict, vary, or limit its import." When, 
therefore, this court has, pursuant to the di- 
rections of the supreme court, declared those 
three external boundaries, it has declared 
"the southern, western and eastern bounda- 
ries of the land granted to Larios," and the re- 
maining boundary is to be ascertained by 
quantity. It is urged on the part of the Unit- 
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ed States that the league is to be taken within 
the three boundaries named, but is not of ne- 
cessity bounded by them; that its location 
within them is to be subject to the restrictions 
established by the executive; and that the 
northern boundary of the league is to be de- 
termined by the northern boundary of the 
tract within which it is to be located. The su- 
preme court undoubtedly say that the league 
is to be located within the three boundaries 
mentioned. But a reference to the preceding 
part of the opinion dispels any doubt which 
might be suggested by this expression. I* is 
said, unequivocally, that the southern, west- 
ern and eastern boundaries of the land grant- 
ed to Larios— not of the tract within which 
the league granted to him is to be taken— are 
well defined, and the supreme court explicitly 
declare that the northern boundary is to be 
determined by the limitation of quantity 
alone. "The grant itself furnishes no other 
evidence for determining that boundary than 
the limitation of quantity as expressed in the 
third condition. This is a controlling condi- 
tion in the grant;" and they add that no addi- 
tional inquiries to ascertain that boundary 
(the grant being free from ambiguity) are nec- 
essary or authorized by law. It seems to me 
tliat the import of this language is unmis- 
takeable, and the land granted to Larios must 
be decreed by this court to be but one league 
of land, bounded by the three external bound- 
aries mentioned in the grant, as the same are 
ascertained and declared in this opinion. The 
fourth or northern boundary to be ascertained 
by quantity, and to be run at the election of 
the grantee or his assigns, under the restric- 
tions established for the location and survey 
of private land claims in California by the ex- 
ecutive department of the government of the 
United States. 

[NOTE. From the decree entered in this 
case an appeal was taken by the United 
States to the supreme court. The appeal was 
on motion dismissed, upon the ground that the 
decree of the district court was not a final de- 
cree. 21 How. (62 U. S.) 446. Subseauently 
a survey made and returned into the district 
court was, with modifications, approved. Case 
No. 15,140.] 

Case No. 15,140. 

UNITED STATES v. FOSSATT. 

SAME v. BERREYESA. 

[1 Cal. Law J. 315.] 

District Court, N. D. California. 1862. 

Mexican Land Grants— Location op Boundaries 

— Obscure Descriptions — Location of 

Quantity in Exterior Boundaries. 

[This was a claim by Charles Fossatt for 
the Rancho Los Capitaneillos. The claim was 
confirmed by the district court for one league 
"more or less." Case No. 15,137. Upon ap- 
peal, the supreme court limited the grant to 
one league to be taken within the boundaries 
designated: in the grant. Case remanded. 20 
How. (61 U. S.) 413. A continuance was 
allowed the United States in order to take 



further testimony in relation to the location 
of the boundaries. Case No. 15,138. Subse- 
quently the district court passed upon the lo- 
cation of three of the boundaries, the fourth 
(the northern) to be determined by quantity. 
Id. 15,139. An appeal from the decree was 
determined to have been brought premature- 
ly, the decree not being final. 21 How. (62 U. 
S.) 446. A survey having been made, the case 
is now heard for a final determination of the 
boundaries and locations.] 

OPINION OF THE COURT. By the de- 
cree of the supreme court of the United 
States, there was "confirmed to Charles Fos- 
satt one square league of land, to be survey- 
ed within the southern, western, and eastern 
boundaries designated in the grant, and to be 
located, at the election of the grantee or his 
assigns, under the restrictions established for 
the survey and location of private land claims 
in California, by the executive department of 
this government " The external boundaries 
mentioned in the grant this court was direct- 
ed to declare, and the cause was remanded 
for further proceedings, in conformity with 
the opinion of the supreme court. Much tes- 
timony was taken, and elaborate arguments 
heard as to the location of the southern bound- 
ary, which, at that stage of the cause, was 
alone disputed. After great consideration, 
this court, by its decree, determined the loca- 
tion of that boundary, and directed the league 
of land confirmed to the claimant to be sur- 
veyed within that and the other external 
boundaries of the grant, as ordered by the su- 
preme court. From this decision a second ap- 
peal was taken, but the supreme court declin- 
ed to pass upon the question until an actual 
survey of the land should be made, and all 
the boundaries established and laid down in 
an official plat approved by a final decree of 
this court. A survey has accordingly been 
made and returned into this court for its ap- 
proval. The objections to it are two: First, 
that the external boundaries of the grant 
within which the league is to be surveyed 
are not correctly established; second, that 
the land is improperly located within the ex- 
terior boundaries. 

1. Of the three boundaries mentioned, two 
only are disputed. With regard to one of 
these, the southern, this court has fully ex- 
pressed its opinion. The whole subject was 
elaborately discussed, and I have been unable 
to perceive any ground for doubting the cor- 
rectness of the conclusion arrived at. 

2. The location of the other boundary, which 
formed the agreed line of division between 
the ranch? of Berreyesa and that of .Tusto 
Larios, has now to be determined. The val- 
ley of Capitaneillos, a long and narrow tract 
of land lying between the pueblo hills on the 
north, and the Sierra Azul on the south, had, 
from an early day, been in the possession of 
two persons, of whom one, Galindo, occupied 
the western portion, and the other, Chaboya, 
the eastern. Justo Larios succeeded to the 
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possession of Galindo; Jose Reyes Berreyesa, 
to that of Cbaboya. Each of them obtained 
a grant,— Juste Larios for the lower, and 
Berreyesa for the upper, portion of the val- 
ley. Before either grant was issued, a dis- 
pute had arisen between the two occupants of 
the Canada as to their respective limits. It 
was caused by the abandonment by Larios of 
the old house of Galindo, and the erection of 
another house a short distance below the 
junction of the Arroyos Alamitos and Seco, 
and within the limits of the tract claimed by 
Berreyesa. Each presented to the governor 
a diseno, including the disputed tract, and 
a grant to either was withheld until the set- 
tlement of the controversy. The matter was, 
therefore, referred to the prefect^ Jose" Tenon 
Fernandez, before whom the parties appear- 
ed, and agreed upon a common line of divi- 
sion, which was traced on the diseiio of Ber- 
reyesa, by a dotted line, and described in the 
grants subsequently issued to both. The lo- 
cation of the line so delineated and described 
is the question to be determined. The de- 
scription of this agreed line first appears in 
the report of Fernandez to the governor. In 
this report Fernandez says: "The litigants 
have agreed before me that the boundaries of 
both in the direction of the east, as the sketch 
of Berreyesa shows, shall be by drawing a 
straight line from the angle, which the Ar- 
royo de los Alamitos forms with the Seco, di- 
rection towards the south, the slope (falda) of 
the hill, situate in the center of the caiiada 
towards the east, and until it reaches the 
sierra in such a way that, according to the 
said sketch, which appears more exact, the 
said line comes to be a parallel which I have 
marked with points for the knowledge of your 
■excellency,— with which they have remained 
■content and satisfied." 

In the decree of concession in the Berreyesa 
-case, the land granted to him is described as 
bounded on the west by the rancho of citizen 
Justo Larios, which has for boundary the 
angle formed by the Arroyo Seco and that of 
the Alamitos, the slope of the hill (falda de 
la loina), situate in the center of the Canada 
and the sierra. In the titulo, or final grant, 
the boundary is described in language which, 
literally translated, is obscure. The rancho 
of Larios is said to have for boundary "the 
angle formed by the Arroyo Seco and that of 
the Alamitos, direction towards the south, the 
falda of the hill situated in the center of the 
caiiada, 'asi al este hasta llegar a la sierra. 1 " 
By the translation, or, rather, the construc- 
tion, given to this phrase, the line would be 
described in English as "commencing at the 
angle of the creeks, running thence in a south- 
erly direction along the eastern falda of the 
hill, and thence to the sierra." It appears to 
be admitted that the direction of the line was 
southerly, according to the points of compass, 
as laid down on the diseiio, and the expres- 
sion, "rumbo al sur," is construed to refer to 
the course of the boundary line. But the ap- 
plication of the phrase "asi al este" to the 



falda of the loma, thereby indicating the east- 
ern slope of the hill, is strenuously disputed. 
The language of the grant is evidently very 
rude and inartificial. It may be that the 
words in question were intended to refer to 
the loma, and to designate the hill situated 
towards the eastern portion of the tract, as 
distinguished from another loma, situated on 
the west, and known as the "Mojonera del 
Pueblo," or landmark of the pueblo; or, it 
may be, that the words referred to the whole 
boundary line, and meant that the angle of 
the creeks and the falda of the loma formed 
the eastern boundary of the land of Justo 
Larios. 

I do not deen it material to determine the 
true construction of this phrase, for, if the 
description ii» the grant be ambiguous, or 
wholly silent on the point, the diseiio shows 
that the dotted line marked by Fernandez 
passed on the eastern extremity of the small 
elliptical figure which rudely, but not very 
inaccurately, represents the loma. This dis- 
eiio, which Fernandez availed himself of as 
being the more exact, is drawn with unusual 
accuracy. The angle formed by the creeks> 
the lomita, the range of hills called "Lomas 
Bajas," and the main Sierra Azul are unmis- 
takably represented. From the angle of the 
creeks, passing by the eastern end of the 
loma, cutting the range of lomas bajas, and 
reaching the sierra, the dotted line of Fer- 
nandez is drawn, and inscribed "Lindero," or 
boundary. On a mere inspection of the map, 
its location would seem indisputable. But it 
unfortunately happened that the draftsman of 
the diseiio mistook the true position of the 
loma, situated in the center of the caiiada, 
and represented it as situated to the eastward 
of its true position. In the then condition of 
the country the error was insignificant, but it 
becomes of great importance in view of the 
subsequent development of the quicksilver 
veins on the ridge known as the "Lomas Ba- 
jas." For, if the calls for the angle of the 
creek and the "falda of the loma," shown by 
the diseno to be the eastern extremity of that 
hill, be taken as controlling the location of 
the bouudary line, the latter will deflect far 
to the east, and will leave on the westerly, 
or Justo Larios', side, almost the entire range 
of the lomas bajas, including the mining peak 
of New Almaden. 

The question, therefore, arises: Is the di- 
rection of this line to be determined by those 
two calls alone, or should it be controlled by 
other calls and indications of the diseiio of 
higher dignity, and concerning which a mis- 
take was more improbable? It is evident, 
from the diseno, that the Canada de los Capi- 
tancillos was supposed to run in a direction 
nearly east and west As the dispute be- 
tween Larios and Berreyesa only referred to 
the mode in which the valley should be di- 
vided between them, and as Berreyesa claim- 
ed that the recently erected house of Larios 
should be the boundary, it was most natural 
that, when the controversy was settled, a 
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line should be adopted dividing the valley in 
a direction perpendicular to its length. Such 
a line was accordingly drawn on the diseiio, 
and described in the grant as running towards 
the south, i. e. nearly at right angles to the 
general course of the valley. The object of 
Eerreyesa was to resist the further encroach- 
ment of Larios on lands for w T hich, eight 
years previously, he (Berreyesa) had obtained 
a provisional title from Pigueroa; while the 
claim of Larios was derived from a purchase 
of the house (not including the lands) of Ga- 
lindo, and he had, as observed by Berreyesa 
to the governor, "room to extend himself out- 
side of the Canada," while the latter "had ab- 
solutely nowhere to enlarge." It is, therefore, 
highly improbable that Larios would have 
claimed, or Berreyesa assented to, a line 
which, running diagonally in a southeasterly 
direction across the valley, would take from 
the latter a large tract of land, being far to 
the eastward, not only of the angle of the 
creeks and the fa Ida, but also of Larios' 
house, and assign to the latter almost the 
entire range of the lomas bajas expressly 
solicited by Berreyesa in his petition. It may, 
at all events, be confidently asserted that, had 
such been the intention of the parties, the 
universal desire of Calif ornians to bound their 
ranchofa by well-known natural objects would 
have induced them to fix upon the Alamitos 
creek as their common limit, and thus secure 
a certain and precise boundary, nearly coin- 
ciding with the imaginary line they are sup- 
posed to have adopted. That, up to a com- 
paratively recent date, the mining peak as 
well as a large portion of the lomas bajos 
were generally recognized as belonging to 
Berreyesa may be inferred from the fact that, 
in the denouncement of the New Almaden 
mine, by Castillero, and in the act of posses- 
sion, by the alcalde, Pico, it is formally al- 
leged to be "on the land of the retired ser- 
geant, Jose* Reyes Berreyesa." The latter 
was present at or about the time when pos- 
session was given, and claimed to be the own- 
er of the land. Some negotiations betw T een 
him and the discoverer's of the mine appear to 
have taken place, while neither Justo Larios, 
nor any one in his behalf, seems to have as- 
serted or been recognized as possessing any 
rights whatever in the land on which the 
mine was situated. 

3. But the diseiio itself affords what has 
appeared to me incontestable evidence of the 
location of the line to which the parties in- 
tended to assent. On it the range of lomas 
bajas is distinctly delineated. At the eastern 
extremity of this range is a hill of greater 
elevation than the rest, which is turned on 
the east by the Alamitos. This hill is un- 
doubtedly the mining peak or hill of New 
Almaden. The Alamitos is represented as is- 
suing through a gorge between it and a mass 
of hills further to the east, and running 
across the plain, diagonally, to the junction 
with the Seco. If, on this diseiio, the line as 
claimed by the representatives of Larios be 



drawn, it would pass to the eastward of the 
mining peak, and run in an east-southeast di- 
rection, nearly coinciding with the course of 
the Alamitos. But the line actually mantcd 
})y Fernandez is essentially different. It is 
drawn in a nearly southerly direction, and 
it cuts the range of the lomas bajas at about 
one-fifth the entire distance from their west- 
ern to their eastern extremity— leaving on the 
left, i. e. on the eastern, or Berreyesa, side, 
-not only mining hill, but nearly four-fifths of 
the entire range. Nor does it at all coincide 
with the course of the Alamitos, but, on the 
contrary, makes, with the general course of 
that stream, an angle of perhaps 45 degrees. 
Again: Behind, or to the south, of the 
j lomas bajas, is represented the range of 
j mountains called "Sierra Azul." On their 
western extremity is the peak known as 
Mount Umunhum; while, far to the east the 
lofty mountain now called Mount Bache, is 
distinctly delineated. If the line contended 
for by the claimants be drawn on the diseiio, 
it would run in the direction and even to the 
eastward of Mount Bache. The line, as 
drawn by Fernandez, strikes the sierra at a 
point less than one-sixth of the entire dis- 
tance between Mounts Umunhum and Bache, 
leaving five-sixths of the entire range of those 
hills on the eastern, or Berreyesa, side. It is, 
therefore, evident that, to treat the call for 
the falda as determining the course of the 
entire boundary line, we must sacrifice, not 
| only the call for the course of the boundary 
i line as expressed in the grant, but every other 
I indication of the diseiio. It does not appear 
| that Fernandez visited the caiiada before ad- 
justing the dispute. The line was assented 
to by the parties, who must have been fa- 
miliar with the natural features of the coun- 
try. The direction in which their common 
line should cross the valley, thej portions of 
the disputed tract to be assigned to each, the 
course of the boundary, whether towards 
Umunhum, so as to leave the greater part of 
the lomas bajas to Berreyesa, or towards 
Mount Bache, so as to leave nearly the whole 
range to Justo Larios; whether it was to 
cross the Alamitos, making a large angle with 
the general course of that stream, and leav- 
ing the gorge through which it debouches 
into the valley far to the east, or whether it 
was to run towards the gorge and in a course 
not far from parallel with that of the Alami- 
tos,— all these were points which we must 
suppose to have been determined, and on 
w T hich it is highly improbable that the diseiio 
w r ould have erroneously represented the agree- 
ment of the parties. 

It is urged that the lomita was a well 
known and conspicuous object in the center 
of the valley, and that, in selecting its east- 
ern falda as the western limit of Berreyesa's 
land, the litigants adopted the boundary con- 
cerning which there could have been no mis- 
apprehension or mistake. The observation is 
just, and a similar one can be made with re- 
gard to the angle formed by the two creeks 
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also adopted as a boundary. But the mis- 
take which occurred was as to the relative 
position of these objects. It was supposed 
that the angle of the creeks lay nearly north 
from the "falda," and that a line drawn 
through these two objects would run in a 
direction nearly southerly, and at right angles 
to the general course of the valley, and 
would, when produced, cut the lomas bajas, 
and strike the sierra at the points indicated 
on the diseno. The question, therefore, is not 
whether the calls for the angle of the creeks 
and for the falda shall be rejected, for these 
natural objects are undoubtedly agreed upon 
as fixing the limit of the two ranchos; but, 
whether we shall allow the subsequent direc- 
tion of the line to be determined by their 
relative position, concerning which there was 
an evident mistake, and give to it, when pro- 
duced, a course entirely inconsistent with the 
course specified in the grant, and clearly in- 
dicated by natural objects on the diseno. 

The theory of the claimants is founded on 
a translation of the language of the grant, 
which by no means expresses its literal mean- 
ing. In the printed translation the words of 
the description are rendered as follows: 
"Bounded by the rancho of J, R. Berreyesa, 
which has, for a boundary, a line running 
from the junction of the Arroyo Seco, and the 
Arroyo Seco southward to the sierra, passing 
by the eastern base of a small hill situated in 
the center of the cafiada." But this, though 
possibly a correct interpretation, is by no 
means a literal translation of the original. In 
the latter no line is, in terms, called for. The 
rancho of Berreyesa is said to have for bound- 
ary "the angle formed by the Arroyo Seco 
and that of the Alamitos, direction towards 
the south, the eastern falda of the loma, situ- 
ated in the center of the Canada until the 
sierra is reached." It has already been ob- 
served that the application of the words "asi 
-al este" to the falda, and the interpretation 
of them as indicating the eastern falda is dis- 
puted, and, perhaps, doubtful. But, admit- 
ting this interpretation to be correct, the words 
of the description seem merely to indicate 
two natural objects which formed the bound- 
ary, from the second of which a line was to 
be drawn to the sierra, in a southerly direc- 
tion according to the compass marks* on the 
diseno. It is certainly not explicitly stated, 
as in the translation, that the boundary was 
to be "a line running from the junction of 
the creeks southward to the sierra, passing by 
the eastern base of the hill," etc. The lan- 
guage of the report of Fernandez, however, 
may perhaps justify the interpretation that 
has been given to the words of the grant. 
Fernandez describes the common boundary 
of the litigants as "a line from the angle of 
the creek, direction south, the eastern falda of 
the lomita, and until the sierra is reached." 
That he supposed a line drawn from the junc- 
tion to the falda, and thence produced, would 
be a straight line, cannot be doubted; but 
he also supposed it would run in a southerly 
25FED.CAS.— 74 



direction, or in the direction marked south on 
the diseilo, and that it would strike the 
lomas bajas and the sierra at the points there- 
on indicated. But he does not expressly state 
that the line from the falda to the sierra is 
to be the line from the junction to the sierra 
produced. If the position of the falda was 
to determine, absolutely, the course of the 
boundary beyond, Fernandez could hardly 
have supposed that he had removed all cause 
of dispute. The term "falda" does not indi- 
cate any point on a hill, but a part of it. It 
signifies the slope, or radex montis. It prob- 
ably applies, in strictness, only to the lower 
slope, or that part lying between the plain 
and a line drawn midway between its base 
and its summit, though it seems sometimes 
to be applied to the entire slope. But, giving 
it the more restricted interpretation, it is in- 
sufiicient to fix the direction of the line with 
any certainty. The lomita in question is situ- 
ated at a comparatively small distance from 
the angle of the creeks. If the boundary is 
to be the production of a line drawn from 
the angle to some point on the falda, a varia- 
tion of the position of the latter of perhaps a 
few yards will so change the course of the 
line, when produced, as to materially alter the 
dimensions of the tract The boundary, there- 
fore, would still have been left, within con- 
siderable limits, arbitrary and uncertain. 

If it be said that the point on the falda in- 
tended to be adopted, is shown by the diseno, 
it may be answered, that the diseno also 
shows, by unmistakable natural objects, the 
direction of the line, and that its course is 
to be determined by those indications, not- 
withstanding that the parties erroneously sup- 
posed, and represented on the diseno, that the 
line so drawn would pass by the eastern base 
of the hill. The object of critically examining 
the language of the grant has been to show 
that it does not, in terms, require the course 
of the boundary to be determined by the fal- 
da, and that, from the indefinite character of 
that call it is highly improbable it should have 
been intended to have such an effect. We 
are thus compelled to resort to the diseno to 
ascertain its location, and we at once discover 
the nature of the error into which the parties 
fell, and discern what was their intention 
when the line was agreed upon by the par- 
ties. As to that intention, there is, I think, 
no room for doubt. It was designed to divide 
the valley between the disputants by a line 
drawn across or at right angles to its general 
course. On the north, it was to commence at 
the angle of the creeks; at the south, it was 
to terminate at a point opposite, crossing the 
lomas bajas, and striking the sierra at the 
points indicated on the diseno. The falda of 
the lomita was also adopted as the western 
limit of the fiat land on the Berreyesa side; 
and it was supposed, erroneously, as now ap- 
pears, that a straight line could be drawn be- 
tween the points just mentioned which would 
cross the eastern base falda. As that is 
found to be impossible, it has seemed to me 



U. S. v. FOSSATT (Case No. 15,140, 

that the call for a straight line should be re- 
jected, and the boundary fixed by drawing a 
line from the angle of the creeks to the falda, 
and thence across the valley to the points in 
the lomas bajas and the sierra to which the 
diseiio shows it was intended to be drawn. 
Having thus ascertained the location of the 
three external boundaries of the grant, it re- 
mains to be determined how the league of 
land confirmed to the claimant shall be locat- 
ed within them. 

It is contended by the New Almaden Min- 
ing Company that the tract should be located 
as far as possible on the flat lands of the 
eailada, and excluding, except so far as is 
necessary to make up the required quantity, 
the lomas bajas on the southerly side. The 
grounds on which this location is urged are: 

(1) That the name of the rancho, the nature 
of the land, and the occupation and cultiva- 
tions of the grantee, clearly show that the 
tract of level land between the Capitancillos 
and the lomas, was that which he chiefly de- 
sired, and which constituted the principal 
value of the grant to a California rancher. 
That by compelling him to take what he ask- 
ed for, no injustice will be done; while, on 
the other hand, it would be unreasonable to 
permit him to locate the greater part of his 
league on the lomas bajas, which are only val- 
uable by reason of their metalliferous veins. 

(2) That the New Almaden Company, as own- 
ers of a grant for two leagues on the land of 
their mining possession, have the right to in- 
sist that the adjoining ranchos shall be so lo- 
cated as to permit the grant to them to be 
satisfied out of the sobrante. 

It may be admitted that the level portion 
of the valley was chiefly desired by both 
Berreyesa and Justo Larios. But it does not 
follow that the value of the lomas was on 
that account overlooked. Berreyesa expressly 
states to the governor that "his petition had 
always been for two sitios from the house 
of Larios to the matadero, with all the hills 
that belong to the valley," and he is at pains 
to delineate, with great distinctness, these 
hills on his diseiio. It is not clear that, as a 
range for cattle, the lomas were at all in- 
ferior to the more level land. Towards the 
west, especially, and within the boundaries 
of the Larios grant, they are of no great 
height, and slope towards the plain on the 
north and the arroyo on the south by gentle 
declivities. They are covered throughout 
their whole extent with a growth of wild 
oats, and during at least a portion of the 
year must afford more abundant pasture 
than the more level portions of the tract. 
That Justo Larios supposed himself the own- 
er of all the tract included within the great 
natural objects which fix the limits of the 
Canada, cannot, I think, be doubted; and it is 
equally clear that, if a judicial delivery of 
the possession had been given, the ofl&eer 
would, under the grant of "a league a little 
more or less," have measured to him the 
whole valley including the inconsiderable 
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fractional excess beyond one league com- 
prised within its boundaries. By the deci- 
sion of the supreme court the quantity con- 
firmed is restricted to one league; but to 
compel the claimant to select that league in 
a particular part of the tract, such as we sup- 
pose he might have originally preferred, 
would be unjustifiably to narrow the right 
of election accorded by the judgment of the 
supreme court. 

The claim set up by the New Almaden 
Company for two leagues of land was reject- 
ed by this court. In the opinion, however, 
of one of the judges who concurred, pro 
forma, in the judgment of the court, the 
claimants had an equitable title which the 
United States were not at liberty to disre- 
gard. That title was founded on a dispatch 
addressed to the governor of California by 
the minister of relations, in which the for- 
mer was advised that the president had been 
pleased to accede to the petition of Castillero 
for two leagues of land on his mining posses- 
sion, and the governor was directed to put 
him in possession in conformity with the 
colonization laws. By one of the judges, 
this dispatch was considered, under the au- 
thority of the case of Castillero v. U. S., 23 
How. [64 U. S.l 469, as "operating to adjudi- 
cate the title," and as an order to the gov- 
ernor to make the formal grant, as required 
by the colonization laws, in case the land 
should be found to be vacant. To have treat- 
ed it as constituting, per se, a grant of the 
land would have been to attribute to Castil- 
lero a fraud upon the Mexican government; 
for he was well aware that two leagues of 
land, measured in every direction from the 
mouth of the mine, would include a consider- 
able portion of the lands long previously 
granted to Larios and Berreyesa. It was, 
therefore, considered as the official expres- 
sion of the president's assent to the petition 
of Castillero, and a direction to the governor 
to make the grant in conformity with the 
colonization laws, i. e. out of vacant and un- 
granted public land. A dispatch somewhat 
analogous, and imposing a similar duty on 
the governor, had already been decided by 
the supreme court to "operate to adjudicate 
the title." 

If this be the true construction of the dis- 
patch it would have been the first duty of 
the governor to inquire whether the land 
asked for was vacant, or whether it belonged 
to any private individual, pueblo, etc. On 
learning that a part of it belonged to two 
adjoining rancheros, he would either have 
adopted their external boundaries as the lim- 
its of the grant to Castillero or he w r ould have 
suspended the proceeding until their lands 
should be measured and their boundaries le- 
gally established. In the latter event it can- 
not, I think, be doubted that Larios would 
have been put in possession of the whole 
tract within his external boundaries, and the 
fraction of the unit of measurement in excess 
of one league would have been treated as 
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passing under the words "poco mas 6 menos.'* 
But, at least, if restricted, as now, to the 
precise quantity of one league, he would 
have been allowed to select its location. If 
it be urged that he is now seeking to locate 
it on mineral lands, whereas, his grant was 
for grazing land, it may be replied that the 
New Almaden Company are endeavoring, 
with less right, to attain a similar object. 
Their right to the mine, with the pertinencias 
allowed by law, was acquired by discovery, 
registry, and working. Their alleged grant 
of two leagues was solicited and bestowed 
merely to supplj" wood for their burnings. 
As between them and Larios it is at least as 
inequitable that, under a grant of this de- 
scription, which, by Mexican law conveyed 
no title to the minerals beneath the surface, 
they should obtain the range of the lomas, in 
which several mines held under titles de- 
rived from Larios are now in operation, as 
to permit Larios or his assigns to elect to 
locate his league on the same land. 

If the claim for the two leagues should be 
rejected by the supreme court, the New Al- 
maden Company would cease to have any 
right or interest to control the sxirvey of the 
Ijarios claim. But, even if it be confirmed, 
I have been unable to perceive any just 
ground for limiting the right of election of 
Larios or his assigns, which the supreme 
court have declared him to possess. But, if 
the conclusion arrived at as to the location 
of the dividing line between the ranchos be 
correct, this question is comparatively un- 
important; for it will not be possible to lo- 
cate a league within the southern, western, 
and eastern boundaries, without including 
the greater part of the level land of the val- 
'ley. It can, therefore, be no longer object- 
ed that those lands are not embraced within 
the survey. The survey returned into court 
must, therefore, be modified in accordance 
with this opinion; that is, a league of land 
must be measured within the western and 
southern boundaries as established by the 
present survey and the eastern boundary as 
declared in this opinion, the last-mentioned 
boundary to consist of a line drawn from the 
angles of the creeks to the eastern falda of 
the lomita, and from thence to the sierra, in 
such a direction as to pass the lomas bajas 
and to strike the sierra at the points indicat- 
ed on the diseno as near as may be, and the 
fourth line to be run for quantity, at the 
election of the grantee, or his assigns. 
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1. The Indians on the Oneida reservation 
have the right to cut and use the timber there- 
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on, and to sell sufficient to support themselves 
and families. 

2. They must be treated as owners of the 
land, their ownership however being subject to 
the rights of sovereignty of the United States. 

3. The power of the United States to sell this 
reservation commented upon. 

Replevin brought by the United States 
against the defendant for a quantity of logs 
which, it is alleged, were cut on the Oneida 
reservation, near Green Bay, in the state of 
Wisconsin. 

Levi Hubbell. U. S. Dist. Arty. 
Smith & S&rk, for defendant. 

DRUMMOND, Circuit Judge. The tacts of 
the case seem to be substantially as follows: 
On the 8th day of February, 1831, the Me- 
nomonee Tribe of Indians, by articles of 
agreement made with the United States, 
which were afterwards ratified by the senate 
with a proviso not affecting the question in 
this case, which thereby became a treaty be- 
tween that tribe and the United States, ceded 
a certain tract of land to the United States for 
the benefit of the New York Indians. That 
tract included what is now known as the 
Oneida reservation. It would seem that at 
that time, the Oneida Indians were in posses- 
sion of the Oneida reservation, and have con- 
tinued in possession ever since. On the 4th 
day of January, 1836, the Oneida Nation 
made a contract of lease to Daniel Bread, one 
of their tribe, authorizing him to construct a 
dam and saw-mill on Duck creek, within the 
reservation, and to cut all the timber thereon 
necessary to build the dam and mill, as well 
as do lumbering thereat. Any one of the na- 
tion had a right to cut and draw logs to the 
mill, and one-half of the boards were to go to 
the mill, and the other half to him who cut 
and drew the logs. This condition as to the 
division of the property was to continue four 
years, and after that those who drew the logs 
were to be entitled to two-thirds of the boards. 
The lease concludes with this stipulation; 
"And the said Bread and his heirs and as- 
igns shall have privilege to cut all logs necesr 
sary to keep the mill constantly running." 
By the terms of this lease this arrangement 
was to be perpetual. It appears the dam and 
mill were constructed by Bread, and that lum- 
ber has been manufactured there from that 
time up to the present, and that the defendant 
claims under this lease and is now and has 
been for some time in possession of the mill. 
On the 3d day of February, 183S [7 Stat. 566], 
a treaty was made between the first Christian 
and Orchard parties of Indians, by which 
they agreed to cede to the United States all 
their title and interest in the lands set apart 
for them in the first article of the treaty with 
the Menomonees, already referred to; but by 
a second article of the treaty of February 3, 
1S38, there was reserved to the Indians from 
the foregoing cession, and to be held as other 
Indian lands, a tract of land containing one 
hundred acres for each individual, and it is 
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this that is now called the Oneida reservation; 
and the Oneidas were a party to this treaty 
of 1838, by the name of the first Christian 
party of Indians. It will he seen, therefore, 
that by the terms of this treaty of 1838 the 
United States contracted with the Oneidas for 
the purchase of the land which had been ced- 
ed to them by the Meuomonees in 1831, and 
that they reserved by express terms to the 
Oneida Indians what is now known as the 
reservation. There seems to be no controver- 
sy about these facts, and the Indians have 
been treated from that time as the owners and 
possessors of the land. Since ^the lease was 
made in 1836 it appears that the Indians have 
resided upon the land, and have cultivated it 
to a greater or less extent, and have been in 
the habit of cutting and hauling logs to the 
mill constructed under the lease. It is to 
be observed that this lease was made under 
the direct sanction of Mr. Boyd, the Indian 
agent of the United States at that time, as is 
manifest from his signature to a memoran- 
dum stating that fact, attached to the lease. 
The lumber has been cut and used in the 
manner already described, it would seem, 
with the acquiescence of the federal authori- 
ties. 

Recently stringent instructions have been 
given to the superintendent of Indian affairs 
that no timber shall be cut upon the reserva- 
tion, except what may be necessary for the 
personal use of the Indians. It appears by 
the evidence that about one hundred thousand 
feet of the lumber in controversy in this case 
was cut on the reservation by some of the In- 
dians, and sold to the defendant. 

[There is a statement made by the agent of 
the government that the defendant admitted 
to him that there was as much lumber at the 
mill as was replevied in this ease which came 
from the reservation, but it does not dis- 
tinctly appear who cut or sold the remainder 
of the lumber in controversy, exceeding the 
one hundred thousand feet already referred 
to.] 2 

Hut it does not distinctly appear who cut or 
sold the remainder. One of the questions that 
arise in the case is, whether for the lumber 
that was cut and sold to the defendant by the 
Indians themselves, the action of replevin can 
be maintained by the United States. And I 
am of the opinion that if it was cut and sold 
for the purpose of supporting the Indians or 
their families, the action of replevin cannot be 
maintained. The Indians were in possession 
and were the owners of the land, so acknowl- 
edged to be by the government of the United 
States. It is true they were in possession as 
other Indians, according to the language of 
the treaty of 1S38; but the understanding 

2 [Prom 3 Chi. Leg. News, 113.] 



seems to he that while the ownership of the 
Indians could not interfere with the rights of 
sovereignty on the part of the United States, 
as a nation, and that the Indians might be 
compelled to sell the lands to the United 
States, that for all purposes the Indians must 
be treated as owners of the land, with the 
right to use it for all the purposes of tillage; 
to take fuel, wood for building and fences, 
and for their ordinary support. If this is so, 
while, perhaps, there may be some question 
whether the Indians would have the right to 
commit waste, properly so called, upon the 
land, or to use the timber for the purpose of 
speculation, still there can be no doubt they 
would have the right to clear the land for 
cultivation; and, if so, it would seem, to sell 
the wood thus obtained from the land; and to 
say that they could have the right to cut and 
use the wood and timber for these purposes, 
and that they could not sell it to enable them 
to obtain necessary articles, such as nails and 
other materials for the construction of their 
buildings and fences, would seem to be mak- 
ing a very refined - distinction and one not 
warranted under the circumstances of the- 
case. 

This land is the only means of support 
which these poor people have. At the time of 
the treaty of 1831 [7 Stat. 342], the tribe con- 
sisted of less than six hundred persons. 
There are now about twelve hundred. The 
contributions of the government to these peo- 
ple are comparatively insignificant, furnishing 
them really no sufl&cient means of support, 
and, therefore, they must rely upon the land 
itself, and what comes from the land; and to 
insist that in the case of failure of crops, even 
if it be contended that it is their duty to cul- 
tivate the land, they could not take the wood- 
necessary for their support, would be some- 
thing not warranted by the principles of eq- 
uity, and certainly ought not to be sanctioned 
by a court of justice. 

I am therefore of the opinion that these In- 
dians had the right to cut this timber on their 
own land for the purpose of contributing to 
the support of themselves and families. It is 
proved that this right has been exercised for 
many years with the sanction of the govern- 
ment and with the express consent of the 
tribe itself in council. 

It may be doubted whether this reservation 
can be sold by the United States in the pres- 
ent condition of the title, even by act of con- 
gress, without the consent of the Indians 
themselves, but it is certain that it cannot be 
without an express law; and if the precedents 
which have always existed in such cases 
should be followed, it cannot, and ought not 
to be sold by the government, until the righis 
of the Indians are purchased, and with their 
free consent. 
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Case No. 15,143. 

UNITED STATES v. FOSTER. 

[2 Biss. 453; i 19 Int. Rev. Rec. 5.] 

Circuit Court, E. D. Wisconsin. Feb. Term, 
1871. 

Internal Revenue— Brewer— Failure to Keep 
Books— Penalties— How Enforced. 

1. To an information against a brewer filed 
under the 48th, 49th, 51st and 53d sections of 
the act of July 13, 1866 [14 Stat. 164-166], 
it is not a sufficient answer that the neglect to 
keep the prescribed books and accounts was 
through ignorance or carelessness, and that 
there was no wrongful or criminal intent. 

2. The object of the law is to protect the gov- 
ernment in the collection of the tax. The pen- 
alty is for the omission, and the very nature of 
this business demanded that the brewer should 
know his duty in the premises. 

3. Nor is it a sufficient answer or excuse that 
he misconstrued the law, and drew erroneous 
inferences as to his rights. 

* 4. Where the law prescribes as punishment 
for an offense both a money penalty and im- 
prisonment, it is not true that the penalty 
can only be enforced by indictment. The gov- 
ernment can maintain an action of debt for 
the money penalty. 

5. The words "shall be liable to," &c, are 
permissive, and not compulsory; they mark the 
extreme limit of the penalty, and leave it dis- 
cretionary whether the whole penalty shall be 
imposed. 

This was an information as in a declara- 
tion in debt under the 48th, 49th, 51st and 
53d sections of the internal revenue act of 
July 13th, 1866 (14 Stat 163). The declara- 
tion contained two counts. The first al- 
leged that the defendant was the owner and 
superintendent of a brewery at a place 
named, within the district, and that he did 
not keep books showing the amount of beer 
which he had manufactured and sold, and 
showing the amount of materials which he 
had purchased, and claimed the penalty of 
three hundred dollars, prescribed in the last 
clause of the 51st section. The second count 
was that the defendant did not pay the 
taxes on the beer sold in fractional parts of 
a barrel, and that they were removed with- 
out stamps being affixed, and five instances 
were charged and a penalty of one hundred 
dollars claimed in each case, under the last 
clause of the 53d section. The jury found 
a verdict for the United States, for the pen- 
alty claimed. Motion for a new trial and in 
arrest of judgment, on the ground that the 
verdict of the jury could not be sustained 
under the evidence, and because, under the 
law, the judgment could not be rendered- 
under the verdict 

Levi Hubbell, U. S. Dist Arty. 
Smith & Stark, for defendant 

DRUMMOND, Circuit Judge. There was 
an allegation in the first count showing that 
an offense had been committed under the 
first part of the 51st section, but the whole 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



of the first count was in debt, and only 
claimed as a penalty the sum of three hun- 
dred dollars. The case did not show that 
the defendant had any wrongful or criminal 
intent in neglecting to keep the books as 
prescribed by the 49th section, but that be 
omitted to keep the books through careless- 
ness or ignorance, and it is objected that in 
order to warrant the " enforcement of the 
pienalty against the defendant it is neces- 
sary that there should be some wrongful or 
criminal intent This does not seem to be 
necessary in the law. The language of the 
law is, that a party shall forfeit and pay . 
the sum of three hundred dollars if he neg- 
lects to keep the books, without any refer- 
ence whatever to the motive which causes 
such neglect It is for the act of omission. 
The object of the law is to protect the gov- 
ernment in the collection of the proper tax 
from the brewer, and in order to accom- 
plish this there devolves upon him the duty 
of entering, or causing to be entered, from 
day to day in a book to be kept by him for 
that purpose the account of fermented liq- 
uors, the description of packages and the 
number of barrels and fractional parts of 
barrels manufactured, and also the quanti- 
ty sold or removed for consumption or sale, 
and an account of the materials purchased 
by him. It may be that a party would not 
be subject to the penalty for an uninten- 
tional error or mistake in making the en- 
tries, but the very object of the law was to 
compel the brewer to keep the books and to 
make the entries as heretofore stated, and 
it is no answer to the allegation that he has 
neglected or failed to do so, that he was 
ignorant of the requirements of the law. 
The very nature of his business demanded 
that lie should know what his duty was in 
the premises, and the old and familiar prin- 
ciple so often cited must be considered ap- 
plicable to this case, that he cannot be ex- 
cused on account of his ignorance. 

The allegation made in the first count of , 
the declaration under the first part of the 
51st section seems to be mere surplusage, 
as no penalty is claimed under that allega- 
tion and may therefore be rejected, the 
count not being framed to enforce the penal 
part of the law. 

The proof under the second count shows 
that the defendant in several instances had 
not aflSxed to the fractional parts of the bar- 
rels the stamps as required by the 48th sec- 
tion. There was some evidence tending to 
s.how that the defendant was under the im- 
pression that he might divide the stamps, 
putting one part of the same stamp "on one 
fractional part of a barrel, and another on a 
different fractional part of a barrel, contrary 
to the provisions of the law. The same rule 
is applicable here as in relation to the first 
count. The law is explicit on the subject, 
and a defendant cannot protect himself un- 
der an erroneous inference which he drew as 
to his right to affix stamps, and it is not 
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necessary in this count any more than un- 
der the first that what the defendant did 
should have been done with a wrongful or 
criminal intent. It is enough that he failed 
or neglected to do what the law required. 

It is insisted that the penalty referred to 
in the last clause of the 53d section, can 
only he imposed by indictment, and that it 
is not competent for the prosecution to in- 
stitute an action of debt for a violation of 
this part of the law, where a person refuses 
or neglects to affix and cancel a stamp re- 
quired by law. The language of the clause 
is "that a person who neglects or refuses to 
affix and cancel a stamp shall be liable to 
pay a penalty of one hundred dollars in 
each case where such omission occurs and 
shall be liable to imprisonment for not more 
than one year," and it is urged that because 
the party is subject to imprisonment the 
penalty can only be enforced by indictment. 
The general rule, where a money penalty is 
imposed for the doing or omission to do a 
particular act, is that an action of debt can 
be maintained, and the only question is, 
whether, when imprisonment is added to the 
money penalty, the government thereby 
loses the right to maintain the action of 
debt. In this case the government pro- 
ceeded only for the money penalty named in 
the 53d section and has waived the other 
penalty of imprisonment There may be a 
question whether, when the action of debt 
is brought, any indictment could afterwards 
be maintained. Without deciding that ques- 
tion, I am of the opinion that the action of 
debt well lies in this case. The language 
of the law, it will be seen, is peculiar: "shall 
be liable" to pay the penalty of one hun- 
dred dollars, and shall be liable to imprison- 
ment. The language of the law is not im- 
perative, but permissive, and in looking 
through the internal revenue laws upon the 
subject of penalties, it will be observed that 
the language varies in different cases. 
Sometimes the law speaks imperatively, as 
that the party guilty of the offense, or per- 
forming or not performing the act, shall 
suffer in a particular way by a penalty or 
by imprisonment. In other cases the law 
speaks in a permissive form, as that the 
party may be subject or liable to a particu- 
lar penalty, and it would seem as though 
there was some object in this different 
phraseology of the law. For example, where 
the law made it compulsory on the court to 
impose the penalty, there the court could 
not vary from the demands of the law. t 
But where the law only declared that the 
party might be liable to such a penalty 
named, and might be liable to imprison- 
ment, there the language of the law does 
not seem to make it compulsory upon the 
court to include both. It would seem, in 
such case, to be a matter within the sound 
discretion of the court. 

Motion for new trial and in arrest of judg- 
ment overruled. 
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UNITED STATES v. FOULKE. 

[6 McLean, 349.] i 

Circuit Court, N. D. Ohio. April Term, 1855. 

Criminal Law — Reasonable Doubt — What is— 
Embezzlement fiiom Mail. 

1. The jury are -:o weigh the evidence in every 
case, and where there is a conflict in a criminal 
case which creates reasonable doubt, they will 
acquit the accused. 

2. ^These doubts should not arise from our 
sympathies or hopes, but from a deliberate con- 
sideration of the evidence. 

Mr. Morton, TJ-. S. Dist. Atty. 
Mr. Upton, for defendant. 

OPINION OF THE COURT. The defend- 
ant stands charged, gentlemen of the jury, 
with stealing a letter out of the mail contain- 
ing money, he being a post-master. Mr. 
Chapman, who acts as special agent for the 
post-office department, states that the defend- 
ant was post-master at Moultrie, situated 
on the railroad to Cleveland. The witness 
mailed a letter at New Franklin post-office, 
Stark county, addressed to the post-master 
at Osnaburg, with a request that it should 
be returned to Cleveland. There was but 
one office, Paris, between New Franklin and 
Osnaburg. The letter contained a ten dol- 
lar bank note. This letter was received by 
the post-master at Osnaburg, which is thir- 
teen miles west of Moultrie. Mr. Koons, the 
post-master at Osnaburg, states that he re- 
ceived the letter from Chapman and forward- 
ed it the next day, the 21st July, to Cleve- 
land. It had to pass through Paris and New 
Franklin before it reached Moultrie post-office, 
on the railroad. The letter was directed to 
one Milton, Cleveland, requesting him to 
make and forward to the writer a plow. A 
fictitious name was signed to the letter. Mr. 
Chapman states that on the evening of the 
21st of July, he received from Cleveland, by 
the conductor of the train, the same ten dol- 
lar note he enclosed in the above letter. The 
post-master of Paris, which was the first of- 
fice after it left Osnaburg, states that he took, 
on the 21st, no letter out of the mail which 
was not directed to his office. The post-mas- 
ter at New Franklin also stated that he took 
no letter out of the mail which was not di- 
rected to his office. The next was the Moul- 
trie office. Mr. Cleland, the conductor of the 
train, states that, on the 21st of July* the 
defendant was post-master at Moultrie, and 
kept a tavern. He generally received the 
mail from the cars and changed it. On the 
above day, the defendant asked him to change 
a ten dollar bill, as he wanted small bills, 
and the witness gave him smaller notes for 
the bill which he identified, and that was 
the bill which he on the same day handed 
to Chapman, the agent of the post-office de- 

i [Reported by Hon. John MeL«?an, Circuit 
Justice.] 
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partment Mr. Grey, assistant post-master, 
at Cleveland, was requested by Chapman to 
look for the letter he had caused to he for- 
warded, which he did on the evening of the 
21st of July, and for several evenings after- 
wards, hut no such letter has been received 
at the Cleveland post-office. Mr*. Meeker was 
present when Cleland, the conductor, changed 
the bill at the request of the defendant. Cle- 
land at first objected to the bill as not good, 
but Foulke assured him it was good and that 
he would be responsible for it. Mr. Arnold 
saw Cleland and Foulke talking together on 
the above day, but did not hear the conver- 
sation. 

Defendants' witnesses: Mr. Randolph, be- 
ing called by the defendant, states that he 
saw defendant on the 21st of July, 1853, in 
Chambersburg. He was arrested about the 
9th of August. On the 21st he saw A. Koons, 
the post-master at Osnaburg, at Root's, in 
Chambersburg. Mr. Root came across the 
street and spoke to defendant, taking him out 
of the crowd. Witness saw they had money 
passing between them, and the witness says 
the defendant got a $10 bill of Root, in the 
presence of three or four persons who wit- 
nessed the exchange. The bill received by 
Foulke was doubted at first. The witness 
had the $10 bill in his hand. The bill had 
two crosses near the letter B. The bill be- 
ing presented to the witness, he believes it 
to be the same. Samuel Loder was at Cham- 
bersburg on the eve of the 21st or 22d of 
July, 1853, and heard Randolph, Foulke and 
Harris talking together, witness being pres- 
ent They talked about the ten dollar bill. 
Witness on looking at it thought it was not 
good. He saw Root in close proximity with 
Foulke. Witness thought the bill was not 
good. Witness has known Root five years. 
Witness stood near Randolph. Mr. Harris 
was at Chambersburg on the 22d or 23d of 
July. He thinks Loder took up some work. 
Witness lived with Loder. Witness saw 
Mr. Root come down, call Foulke out and 
change some money with him; handed the 
bill to Randolph; Foulke had the note, but 
does not know the size of it; and witness saw 
Foulke give change for the note; heard Mr. 
Randolph say it was a base counterfeit. Mr. 
Thomas lives in Chambersburg. On the 22d 
of July, 1853, had some hands at work who 
came to his house on the same evening, and 
he made an entry of the date as above. Wit- 
ness saw a bill in the hands of the defend- 
ant, who said it did not look like a good 
bill. Root said if it were not good he would 
make it good. Witness did not examine the 
bill, and did not know the amount of it. On 
the same evening a wagon and sulky were 
taken away by Mr. Randolph. Joseph Estel 
was the mail carrier about five months, and 
was the carrier at the above time, three times 
a week each way—Tuesdays, Thursdays and 
Saturdays. Mr. Lever, Mr. W r allace, John 
McClury, Wm. H. Gill, Wm. W. Hamilton, 
Charles M. Austin, Judge Riddle, Joseph H. 
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Quinh and Mr. Aster were sworn, all of whom 
testified to the good character of the defend- 
ant. They represented him as having filled 
various responsible trusts, and exercising 
great influence with the people of his county. 
The plaintiffs called some rebutting wit- 
nesses. Mr. Root says he is the brother-in- 
law of Koons; that he had some dealings 
with the defendant the latter part of May 
or the beginning of June; bought a horse 
from defendant; paid thirty dollars, and gave 
a note for the balance; that he sold goods^ 
and had more accounts against the defend- 
ant. Chambersburg was only a few miles 
tfrom Moultrie. Mr. Koons says he was not 
at Chambersburg on the 21st of July; that 
he was there on the 20th, and a short time 
afterwards; that he never promised Root to 
change a bill for him with the defendant. 

The defendant then called Mr. Eustine, who 
says, he heard Root say he had changed with 
Foulke a ten dollar bill, which was suspect- 
ed; and that he promised to make it good 
if it w r ere not so. 

This is the substance of the testimony, gen- 
tlemen; and it is your duty to consider it 
well, and to come to a decision as to the guilt 
or innocence of the defendant. If the post- 
masters, of Osnaburg and New Franklin have 
sworn truly, the letter was mailed at Osna- 
burg, and, passing through the New Frank- 
lin office, in all probability was received at 
the Moultrie office: and, if the conductor 
of the train, Mr. Cleland, and the post- 
office agent, Chapman, remember correctly, 
the note which the latter endorsed to test, 
as he says, the Moultrie office, was re- 
ceived by the conductor from the defend- 
ant on the 21st of July, and handed by him 
to Chapman, the agent, on the same day. 
And, as the conductor was apprised by the 
agent of the experiment, both he and the 
agent would necessarily charge their mem- 
ories with the facts and the date. These 
witnesses are not impeached. 

The defense rests mainly on the fact al- 
leged, that the identical note was received 
by the defendant from Roth on the 21st of 
July, the same day the conductor received 
the note from the defendant. The witnesses 
vary somewhat as to the time the note was 
received by the defendant from Roth. It 
was sometime in the afternoon. Now, if this 
note was not received until after the cars 
had passed the Moultrie office, the defense 
must fail. Chambersburg is but a short dis- 
tance from Moultrie. Supposing the note re- 
ceived from Roth was the identical note 
passed to the conductor by the defendant, 
there is no question that he must have re- 
ceived it from Roth, and returned to his office 
before the cars arrived. It is said that the 
daughter of the defendant, in the absence of 
her father, generally opened the mail. 

The attempt is openly avowed to implicate 
Mr. Koons, the postmaster at Osnaburg, in 
this transaction. The letter in question was 
enclosed to Mr. Koons by Chapman, open, and 
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he stated the object. It is then suggested 
that Koons had the power to abstract the 
letter, hand it to his brother-in-law, Roth, 
who passed it off to Foulke with the view 
of entrapping him. Mr. Koons was not sus- 
pected by the agent of the postofliee depart- 
ment, nor is there any evidence, beyond what 
you have heard, to cause suspicion against 
him. Koons swears he was not at Chambers- 
burg on the 21st of July, and the same is 
corroborated by the oath of Roth, his brother- 
in-law; and one or two of the other witnesses 
state, that it was on the twenty-second or 
third that the ten dollar note was passed to 
Foulke by Roth. But, several of the wit- 
nesses say that the note was passed to the 
defendant on the 21st; and they identify the 
note now presented to them by a mark which 
was observed at the time; and here, too, the 
witnesses state facts which would be likely 
to remain impressed upon their memory. The 
note *was minutely examined by Air. Ran- 
dolph and others, as it was suspected to be 
a counterfeit; and several of them, on look- 
ing at the note now, are able to identify it 
by certain marks which were observed when 
they saw it at Chambersburg. 

If this evidence be false, it has been most 
ingeniously contrived. But, such a supposi- 
tion most seriously implicates the defendant's 
witnesses, who have not been impeached, and 
who appear to be respectable. It will be your 
duty, gentlemen, to reconcile the testimony 
if you can; but,- if this can not be done, it 
will become your painful duty to weigh the 
facts, and decide where the truth lies. By 
a large number of respectable witnesses the 
defendant has shown a good character. This 
the law permits, from the infirmity of hu- 
man testimony, and for the safety of the 
accused. Where an individual has so acted 
as to secure the confidence and good feeling 
of his neighbors, and of those with whom he 
has had intercourse or business, he will not 
be supposed, except upon the clearest evi- 
dence, at once to abandon so desirable an in- 
heritance. There may be such instances, but 
they form exceptions to the general rule. 

You, gentlemen, are to judge of the weight 
of evidence, and the credibility of witnesses. 
There is no tribunal but that before which 
we must all appear, which can rightly judge 
of the motives of human action. We have 
no such standard; and, at best, we can only 
determine matters of controversy, civil and 
criminal, on the highest probability of facts, 
from the evidence. But, in every criminal 
case, where a conviction is utterly ruinous 
to the accused, a jury will acquit, if they 
have reasonable doubts of his guilt; but, 
these doubts must not arise from our sym- 
pathies, but from a deliberate consideration 
of the evidence. 

The jury found the defendant not guilty. 
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UNITED STATES v. FOUR CASES 
CUTLERY. 

[1 Hunt, Mer. Mag. 166.] 
District Court, S. D. New York. August, 1839. 
Customs Duties — False Invoice — Forfeitures. 
Suit by the United States against four cases 
of cutlery, Edward Leon and Theodore My- 
ers, claimants and defendants, trading as Ed- 
ward Leon & Co. The amount of the invoice 
was £127. 13s. 9d.; the valuation of the cus- 
tom-house appraisers, £191. 17s. 7d.,— differ- 
ence, or supposed undervaluation, £64. 3s. lOd. 
Various witnesses were examined, and a 
variety of opinions expressed, as to the value 
of the goods. The weight of testimony, how- 
ever, converged to one point, namely, that 
on manufactured articles, of which labor con- 
stituted the principal value, and this fluctuat- 
ing in price from ten to fifteen, and some- 
times twenty per cent., and the articles, when 
manufactured, being frequently sold by small 
dealers at reduced prices to raise money, it 
was possible that the goods in question might 
have been bought at invoice prices, and more 
than probable that they were so. 

BETTS, District Judge (charging jury). It 
is not enough for the government to show that 
goods are invoiced at a low rate, but they are 
bound to prove that the invoice is made out 
with the intent to defraud. It remains mere- 
ly for the jury to decide: (1) Has this in- 
voice been so made out? (2) Have the gov- 
ernment shown this, either by proof direct 
or inferential? Or, (3) have the defendants 
shown that they were invoiced at their fair 
market value? It is a simple question of 
fact which they are to decide. 

The jury retired, and made up a sealed ver- 
dict instanter for the defendants. 



Case No. 15,145. 

UNITED STATES v. FOUR CASES OF 

LASTINGS. 

[10 Ben. 371.] i 

District Court, S. D. New York. March, 1879. 

False Invoices— Forfeiture — Bonw Fide Pur- 
chaser—Rev. St. §§ 13, 2864. 

1. The act of March 3, 1863, e. 76, § 1 (12 
Stat. 73S), provided that in case of the know- 
ingly entering goods hy means of a false invoice, 
etc., the goods or the value thereof should be 
forfeited. In embodying this statute in the Re- 
vised Statutes (section 2864), the words "or the 
value thereof" were omitted, and the act of 
1863 was repealed. By the act of 1875, c. 80 
(18 Stat. 319), passed February 18, 1875, section 
2864 was amended by restoring the words "or 
the value thereof." After the passage of the 
Revised Statutes, but before the passage of the 
amending act of 1875, certain goods were know- 
ingly entered by means of false invoices: 



UNITED STATES v. FOUR CASES. See 
Case No. 4,986. 



i FReported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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2. Held that, under the statute in force at the 
time of the entry, the forfeiture of the goods 
wasj absolute, and that it was not a case of a 
forfeiture of the goods or of their value at the 
election of the United States, and therefore a 
transfer for value to a bona fide purchaser or 
pledgee before suit brought gave no title as 
against the United States. 

[Cited in U. S. \. Auffmardt, 19 Fed. 901.] 

3. That, if the act of 1875 was a repeal by 
implication of Rev. St. § 2864, the right of 
the United States was not thereby defeated, al- 
though the act of 1875 contained no saving 
clause as to forfeitures already incurred, because 
that act is subject to the provisions of Rev. St. 
§ 13, which provides that "the repeal of any 
statute shall not have the effect to release or ex- 
tinguish any penalty, forfeiture or liability un- 
der such statute unless the repealing act shall 
so expressly provide.** 

At law. 

George Bliss, for the United States. 
James M. Smith, for claimants. 

CHOATE, District Judge. This is a mo- 
tion for a new trial for error of law after a 
verdict for the government The suit was 
by information to enforce a forfeiture against 
the goods seized, among other grounds as 
having been entered by means of a false 
invoice, under section 2804 of the Revised 
Statutes. By that section, the forfeiture de- 
clared is the forfeiture of the merchandise 
simply, without the alternative remedy for 
the value thereof, which was the form of the 
forfeiture declared by the act of 1863, of 
which this section is, with some changes, a 
re-enactment. The alleged unlawful entry 
took place while section 2864 was in force, 
-and an absolute forfeiture of this kind with 
no alternative has been held to vest the title 
to the goods immediately in the United 
States, although a seizure and judicial pro- 
ceedings were required afterwards to en- 
force it; but when these were had, the title 
of the United States, by relation, takes ef- 
fect from the time of the unlawful entry, 
thus excluding any right or title, afterwards 
and before the seizure, acquired in the goods 
even by a bona fide purchaser or pledgee for 
value. Henderson's Distilled Spirits, 14 
Wall. [81 U. S.] 57. After the entry but be- 
fore the seizure or commencement of this 
suit, the act of February IS, 1875, entitled 
"An act to correct errors and to supply omis- 
sions in the Revised Statutes of the United 
States," was passed, whereby section 2864: 
was amended by inserting the words "or the 
value thereof** after the word "merchandise/* 
so that from the time of the passage of this 
act the nature of the forfeiture declared for 
this particular illegal act is not an absolute 
forfeiture vesting the title at once in the 
United States, but a forfeiture at the elec- 
tion of the United States, not taking effect 
so as to vest the title till by seizure or suit 
brought that election is made. Caldwell v. 
U. S., S How. [49 U. S.] 366. Under this 
later statute the intervening title of a third 
party acquired in good faith and without 
notice is protected. Caldwell v. U. S., ut 



supra. In this case the goods before the 
seizure had passed into the possession of 
the claimants, Field, Morris, Fenner & Co., 
auctioneers, who had made advances there- 
on to the consignee, and their good faith 
and entire want of notice of the illegal acts 
were not contested. The court was asked to 
instruct the jury that "if they believed that 
the claimants came into possession of the 
goods bona fide and without notice of any 
fraud on the government, the government 
cannot claim a forfeiture of the goods under 
section 2839 or 2864 of the statute after said 
goods came into the possession of the claim- 
ants.'* It is for alleged error in refusing this 
instruction that the motion for a new trial 
is made. 

It is insisted by the learned counsel for the 
claimants that the act of 1875 repealed sec- 
tion 2864 of the Revised Statutes, substitut- 
ing a new and different provision of law in 
its place, and that the repeal of a law im- 
posing a penalty or forfeiture, even though 
the forfeiture is declared absolutely by the 
law repealed, takes away all remedy to en- 
force such forfeiture, unless the repealing 
act expressly saves the right to enforce such 
forfeiture accruing under the v repealed stat- 
ute. This familiar principle, as applied to 
the repeal of criminal and strictly penal 
statutes, has been also held applicable to 
statutes imposing forfeitures of the nature 
of that declared by the custom laws. The 
Rachel v. U. S., 6 Craneh [10 U. S.] 329; 
Teaton v. U. S., 5 Craneh [9 U. S.] 281. See, 
also, Hartung v. People, 22 N. Y. 95; U. S. 
v. Passmore, 4 Dall. [4 U. S.] 372. 

It is true that the act of 1875 contained no 
saving clause, and it may well be held to 
have operated as a repeal of section 2864 
within the meaning of this rule; but it was 
subject to the provisions of section 13 of 
the Revised Statutes, which is as follows: 
"The repeal of any statute shall not have 
the effect to release or extinguish any pen- 
alty, forfeiture or liability incurred under 
such statute, unless the repealing act shall 
so expressly provide, and such statute shall 
be treated as still remaining in force for the 
purpose of sustaining any proper action or 
prosecution for the enforcement of such pen- 
alty, forfeiture or liability." Motion denied. 



Case ITo. 15,146. 

UNITED STATES v. FOUR CASES 
PRINTED MERINOES. 

[2 Paine, 200.] i 

Circuit Court, S. D. New York. 1835. 

Customs Duties— Fraudulent Entkt — Owner- 
ship of Goods. 

1. Upon the question whether goods were 
fraudulently entered, the court ought to he lib- 
eral in the admission of evidence which has a 
bearing, even in a remote degree, upon the point 
to be made out. 

i [Reported by Elijah Paine, Jr., Esq.] 
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2. But circumstances which are offered to 
show the fraud, should be of a character fairly 
and reasonably tending to make it out. If irrele- 
vant, or relating to a matter immaterial to the 
point of inquiry, they are not admissible. 

[Cited in U. S. v. One Hundred and Forty- 
Six Thousand Six Hundred and Fifty Clap- 
boards, Case No. 15,935.] 

3. Goods were entered by one of the claimants, 
and the oath taken by him on entry, was the one 
prescribed by the act of congress to be taken in 
cases where the goods have been actually pur- 
chased. Afterwards, the goods were proceeded 
against under section I4*of the act of July 14, 
1832 [4 Stat. 593], on the ground that the pack- 
ages were made up with intent to evade and 
defraud the revenue. Evidence that the claim- 
ants were not owners of the goods at the time 
of entry, but only consignees, and that the real 
owners were the manufacturers of the goods, 
who resided abroad, was held irrelevant and 
inadmissible. 

[Error to the district court of the United 
States for the Southern district of New 
York." 

[This was a proceeding by the United 
States against four cases of printed merinoes, 
Harvey & Stagg, claimants, on the charge of 
an intent to defraud the revenue. The dis- 
trict court rendered judgment in favor of the 
government (case unreported), and the case 
is now before this court on a writ of error 
to that judgment.] 



THOMPSON, Circuit Justice. The record 
in this case is brought up by writ of error 
from the district court for the Southern dis- 
trict of New York. It is an information filed 
under the 14th section of the act of July 14, 
1832. The information contains three counts, 
but no question arises in this case under the 
two first counts. The third count claims a 
forfeiture of the goods under the allegation 
that the packages were made up with intent 
to evade and defraud the revenue of the 
United States. The entry at the custom- 
house was made by Joseph Harvey, one of 
the claimants; and the oath taken by him, 
was the one prescribed by the act of March 
1, 1823 (7 Laws U. S. [Bior. & D.] 123 [3 
Stat. 729J), to be taken in cases where the 
goods have been actually purchased. Upon 
the trial, it was offered on the part of the 
United States to prove that the claimants, 
Harvey & Stagg, were not the owners of the 
goods at the time o£ the importation and en* 
try thereof, but that the said goods were 
then owned by Harvey, Tyrol & Co., the 
manufacturers thereof, who resided in Eng- 
land, and that the said Harvey & Stagg were 
merely the consignees of said goods. This 
evidence was objected to on the part of the 
claimants, and overruled by the court; and 
the only question in this case is, whether the 
evidence so offered was admissible. Upon 
the question whether the entry was fraudu- 
lent or not, the c^urt ought to be liberal 
in the admission of evidence which has a 
bearing, even in a remote degree, upon the 
point to be made out. Generally, the fraud 
is to be made out by circumstances, but such 
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circumstances must be of a character fairly 
and reasonably tending to make out the mat- 
ter of fraud; if irrelevant, or relating to a 
matter immaterial to the question or point of 
inquiry, there can be no propriety in admit- 
ting such evidence. Under such a course of 
practice in the trial of causes, there would 
be no settled rule by which the court would 
be governed. 

An admission of the truth of the fact of- 
fered to be proved, could have made no dif- 
ference in the result; the evidence was ir- 
relevant As to the effect of the admission 
of irrelevant testimony, see 2 Gran. & W. 
New Trials, p. 603 et seq. See the following 
cases: The Isabella [Case No. 7,101]; The- 
William Gray [Id. 17,694]; The Enterprise 
[Id. 4,499]; The Cotton Planter [Id. 3,270] r 
U. S. v. Nine Packages of Linen [Id. 15,884]; 
U. S. v. Morris [Id. 15,816]; The Active [Id. 
35]; The Ann Maria [Id. 427]; U. S. v. One 
Case of Hair Pencils [Id. 15,924]; Sixty-five 
Chests of Tea v. U. S. [Id. 12,916]. The point 
of inquiry was, whether the entry and oath 
were made with intent to evade or defraud 
the revenue; but the duties were the same 
whether the claimants were the real owners- 
or only consignees of the goods, and no fraud 
upon the revenue could have been intended. 
The law requiring the invoice to be verified 
l>y the oath of the non-resident owner, and 
authenticated by a consul or commercial agent 
of the United States, can have no bearing 
upon the question of fraudulent intent to 
evade or defraud the revenue. The evidence 
was, therefore, properly rejected. The judg- 
ment of the district court is, accordingly,, 
affirmed. 



UNITED STATES v. FOUR CUTTING- 
MACHINES. See Case No. 4.987. 



Case :Wo. 15,147. 

UNITED STATES v. FOUR HUNDRED- 
AND SIXTY BARRELS FER- 
MENTED LIQUORS. 

[11 Int. Rev. Rec. 11.] 

District Court, D. Rhode Island. 1869. 

Internal Revenue — Failure to Stamp — For- 
feiture. 

This is an information brought by the Unit- 
ed States district attorney in a cause of sei- 
zure for violation of the internal revenue 
laws, made by the collector of internal rev- 
enue for the First collection district of Rhode 
Island, on the 6th day of December, 1869. 
The information alleged, among other things,, 
that the owner evaded the internal revenue 
laws of the United States by not putting 
proper stamps upon his barrels of ale at the- 
time of sale, and not paying the taxes im- 
posed by said laws. Said property was tak- 
en possession of by the marshal, notice is- 
sued for claimants to appear, and, no person 
appearing to claim said property, it was de- 
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clared forfeited, and a warrant of sale issued 
to tlie marshal to sell the same, and make re- 
turn thereof to said court on or before the 
19th day of January, 1ST0. 



Case No. 15,148. 

UNITED STATES v. FOUR HUNDRED 

AND SIXTY-NINE BARRELS 

OF SPIRITS. 

[10 Int. Rev. Rec. 205.] 

District Court, E. D. Missouri. 1869. 

Internal Revenue — Order to Produce Books 
— Forfeiture. 

Where the United States in proceeding 
against certain spirits for forfeiture obtained an 
order upon the claimants to produce their books 
upon the day set for trial, or on default thereof 
the prosecution might have judgment, held, such 
order can properly issue under the act of 1789 
[1 Stat. 73], and failure to produce the books 
accordingly, unexplained, would entitle the Unit- 
ed States to have forfeiture. 

[Cited in U. S. v. Distillery No. 28, Case No. 
,14,966.] 

At the commencement of the proceedings 
the district attorney asked for the books of 
the claimants [G. S. Matteson, of New Or- 
leans, and E. R. Goodell, of Springfield, HI.], 
for the production of which the court passed 
an order on the 4th of January. 

Mr. Noble, Dist. Atty., for the United States. 

Ex-Senator Doolittle, Col. J. O. Broadhead, 
and Mr. Sharp, for claimants. 

Col. Broadhead said that the notice of the 
production of the books was served on his 
partner, Mr. Sharp, and that he found it a 
few days ago amongst his papers. He over- 
looked the matter, and when his client, Mr. 
Matteson, came down a telegram was sent 
immediately to New Orleans to have the 
books sent by express. The order should, he 
thought, have been served on the parties 
themselves to entitle the government to any 
right growing out of the fact that the books 
had not been produced. 

Gen. Noble— I hold I am entitled to a de- 
fault, and a forfeiture of this property, un- 
less they produce those books. 

TREAT, District Judge. It was so held 
by this court, and the point was taken up to 
the circuit court, elaborately considered and 
affirmed. [Cases unreported.] 

Gen. Noble said he was entitled to the 
books and could not open the case without 
knowing what evidence he had. He asked 
for the action of the court upon the or£er. 
Mr. Doolittle said he understood the learned 
counsel for the United States contended that 
if those books were not produced upon the 
instant, under those circumstances he was 
entitled to a judgment against the parties 
for the whole amount of that property. 

The District Attorney— I demand that, on 
the decision of the court affirmed by the cir- 
cuit court of this circuit 

Mr. Doolittle supposed that if the court had 
made such a decision, it was where service 



had been made upon the party, and where 
the party was supposed to have been guilty 
of a contempt of the order of the court. 
There can be no contempt without knowl- 
edge. In this case it would seem a very 
extraordinary hardship, the first notice that 
the books were required, only having been 
brought home to the claimants two or three 
days since, a telegram being sent immediate- 
ly and the books being expected to reach 
here. That such a harsh remedy should be 
sought by the United States, seemed to him 
a little extraordinary at least, as he sup- 
posed the great government of the United 
States desired to do justice. In such a case 
service of the order on the attorney was not 
sufficient; service must be on the party. 

The district attorney argued that service* 
on the attorney was sufficient. As for the 
matter of the justice, the great government 
of the United States is as much bound and 
re'strained in this court by law as the most 
humble applicant for justice who appeared 
within these walls. AH he asked was that 
all parties might be bound by the law as ad- 
ministered in that court, and not that a loose 
manner of proceeding should be allowed, and 
the government stagger into a case blind- 
folded. 

Mr. Doolittle admitted that for some pur- 
poses service on the attorney was sufficient, 
but it was not where punishment of a party 
was asked for contempt. 

TREAT, District Judge, said the point un- 
der consideration had been fully presented 
to the court some time ago, and after mature 
deliberation the court reached its conclusion 
with respect to it and acted accordingly; as 
he had said before, the matter was taken to 
the circuit court, where it was very well 
considered and an elaborate opinion given in 
regard to it Under the act of 1789 a party 
may procure upon the other party in such 
proceedings an order of that character, which 
order has to be complied with, or an excuse 
given under oath for non-compliance with it. 
The consequences were determined by the 
statute itself. The sufficiency or insufficiency 
of the excuse has to be determined on the in- 
coming of it. In the present case it seemed 
a matter of oversight to some extent. The 
difficulty was that the case was now before 
the court, and that on the incoming of such 
an excuse, if it was sufficient, it involved a 
postponement of that matter. The law in 
regard to it was that at the time of the trial 
the books must be produced or an excuse 
given under oath, by the party himself, why 
he did not produce them. 

Col. Broadhead said that Mr. Matteson was 
expected that evening; he was detained by 
sickness in his family. 

Gen. Noble to Col. B.— Will you produce 
the books? 

Col. Broadhead— We will do so if we can 
get them. 

Gen. Noble said he did not make the motion 
from frivolity and he desired nothing but 
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that which the law which he invoked entitled 
him to. 

THE COURT postponed further proceed- 
ings to allow the claimant to make an affi- 
davit this morning in regard to the matter. 



Case iNo. 15,149. 

UNITED STATES v. FOUR HUNDRED 
BASKETS OF CHAMPAGNE. 

[Nowhere reported; 
ble.] 



opinion not now accessi- 



Case 3STo. 15,150. 

UNITED STATES v. FOUR PART PIECES 
OF WOOLLEN CLOTH. 

[1 Paine, 435.] i 

Circuit Court. N. D. New York. Sept. Term, 
1825. 

Bonds — Penal Action— Pr in cipal, and Surety — 
Division of District. 

1. Proceedings by libel were instituted upon 
a seizure of goods, and a bond given for their ap- 
praised value on the delivery of the goods to the 
claimant. Afterwards the libel was by amend- 
ment changed to an information, and the goods 
were condemned. On an application for an at- 
tachment against the obligors in the bond, it 
was held, that although the case was not regu- 
larly within the 89th section of the collection 
law, yet a compliance with the stipulations in 
the bond might be enforced by attachment 
against the obligors. 

[Cited in U. S. v. Three Hundred Barrels of 
Whisky, Case No. 16,510; Todd v. The 
Tulchen, 2 Fed. 603.] 

2. And the court held, that it made no differ- 
ence that the obligors were only sureties, and 
had not themselves received the goods. 

3. If the claimant is not a party to the bond, 
all the obligors are lo be deemed principals. 

4. The bond was taken in the district court 
of New-York, and under the statute dividing the 
district the proceedings were transferred to the 
district court of the Northern district, and by 
a subsequent statute to this court, where the 
condemnation took place. The condition of the 
bond was to pay the appraised value of the 
goods into the district court, if they should be 
condemned in that court: Held, that a condem- 
nation in this court had the same effect to for- 
feit the bond. 

[Cited in brief in Charter Oak Life Ins. Co. 
v. Hosmer. 1 Mackey (12 D. C.) 298.] 

At law. 

R. Tillotson, Dist. Atty., for plaintiffs. 
J. O. Hoffman, for defendant. 

THOMPSON, Circuit Justice. On the 19th 
day of July, in the year 1813, Joseph Kau- 
man, John I. Labouisse, and Nicholas M. De- 
longuemare, entered into a bond to the United 
States in the penalty of four thousand four 
hundred and seventy-six dollars, reciting the 
seizure and libel of certain articles of mer- 
chandise in the district court for the district 
of New- York; and that the goods in question 
in this case had, by consent of parties, been 
appraised at two thousand three hundred and 

i [Reported by Elijah Paine, Jr., Esq.] 
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eighty-eight dollars, and concluding with a 
condition, that the bond should be void if the 
obligors or either of them should pay into the 
district court the said sum of two thousand 
three hundred and eighty-eight dollars, in case 
the said goods should, by sentence and decree 
of the district court, be adjudged to be forfeit- 
ed or condemned to the use of the United 
States, within twenty days after the sentence 
and decree should be pronounced. With some 
other stipulations in case of acquittal, not 
necessary here to be noticed. At the last 
term of this court a rule was granted, requir- 
ing the obligors in the bond to show cause 
why they should not comply with the stipula- 
tion contained in the condition of their bond. 
That rule has been served only upon De- 
longuemare, and he appears now, and pre- 
sents his affidavit, alleging, that he was* se- 
curity only; that he never had the goods in 
his possession, or the proceeds thereof, and 
that he has no indemnity. 

This appears to be a cause of long stand- 
ing; and a brief statement of some of the 
leading circumstances attending it, may be 
i necessary to a right understanding of the de- 
cision. 

The libel was filed in April, 1813, as upon a 
seizure made on navigable waters, and the 
proceedings carried on according to the course 
of the admiralty. At this time the whole 
state of New- York was comprised within one 
district. ^The seizure having been made in 
the northern part of the state, it became nec- 
essary, under the act of congress dividing the 
state into two districts, to transfer the pro- 
ceedings into the district court for the North- 
ern district. And before the determination of 
the cause, the attorney of that district was 
appointed the judge of the court, which made 
it necessary, under another act of congress, to 
transfer the cause to this court. In Septem- 
ber term, 1824, the libel was so amended, as 
to make it an information in rem, according 
to the course of the exchequer, in conformity 
to the rule laid down by the supreme court 
of the United States in the case of The Sarah, 
8 Wheat. [21 U. S.] 391, that in cases of sei- 
zures made on land, under the revenue laws, 
the district court proceeds as a court of com- 
mon law, according to the course of the ex- 
chequer on informations in rem, and the trial 
of issues of fact is to be by jury; but in cases 
of seizure on water navigable from the sea by 
vessels of ten or more tons burthen, the court 
proceeds as an instance court of admiralty, by 
libel, and the trial is to be hy the court. 

The goods in the present case have been 
condemned in this court; and the question 
j now arises, whether the effect of the decree or 
J judgment of condemnation can be obtained 
upon the above mentioned bond; and this 
question divides itself into two considerations: 
(1} Whether this court has authority to en- 
force a compliance with the stipulations in 
the bond by attachment. (2) Whether De- 
longuemare under the circumstances of the 
case is exonerated from his responsibility. It 
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was undoubtedly supposed when this bond 
was given, that it was authorized by the provi- 
sions of the 89th section of the act of 2d 
-March, 1799, regulating the collection of du- 
ties, &c. (3 Laws, Bior. & D. 221 [1 Stat. 
095]), and the whole proceeding in the district 
court, was under the impression, that it was 
immaterial whether the seizure was upon the 
land or water; that in both cases it was ac- 
cording to the course of the admiralty; and 
such is believed to have been the general, if 
not the universal course, until the decision in 
the case of The Sarah. It is equally certain, 
that this was not a case coming within the 
89th section of the duty act. But it does not 
follow, that the bond is therefore void: It 
was voluntarily given: It was not in viola- 
tion of any statute nor against good morals, 
or any general principles of law: It was for 
a valuable consideration; and I am not aware 
of any substantial objection to its validity, 
that could be made in a direct suit upon it at 
law. The taking of the bond was the act of 
the court, and not of the United States, or the 
custom-house officers who were the parties in- 
terested in the seizure; and the obligors in 
the bond, who have thereby taken the prop- 
erty out of the custody of the court, are es- 
topped from setting up any informality in the 
taking of the bond. If the proceedings in this 
cause had properly been upon the admiralty 
side of the court, there could be no question 
as to the authority of the court to enforce a 
compliance with this bond in the manner now 
prayed for; nor do I think any substantial 
objection now exists. 

In the case of The Anigator [Case No. 248], 
it was held that the district court, by virtue 
of its general admiralty powers, may deliver 
property on bail; and whether the security 
be taken by bond, or stipulation is immate- 
rial; that on such security a summary judg- 
ment may be entered; nor is it material 
whether there be any statute authorizing the 
delivery on bond or not. The court having 
jurisdiction of the principal cause, must pos- 
sess jurisdiction over all the incidents, and 
may, by monition, attachment, or execution, 
enforce its decrees, against all who become 
parties to the proceedings. So, in the case of 
The Struggle [Id. 13,550] a bond voluntarily 
given upon the delivery of property on bail, 
on the application of the claimant, was held 
good, although the condition was not in con- 
formity to the 89th section of the duty act; 
and that the obligors in the bond were es- 
topped from contesting the validity of the se- 
curity. 

The case of Burke v. Trevitt [Case No. 2,- 
1G3] is still more applicable to the present. 
It is there held that the district court, as a 
court of revenue, has jurisdiction of all sei- 
zures, under laws of impost, navigation, or 
trade of the United States, and may entertain 
suits for the condemnation or acquittal of 
property so seized; and as an incident to such 
jurisdiction, may compel a re-delivery of the 
property, or its value, into the possession of 
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those who may be ultimately entitled to it; 

and that it was immaterial, whether such a 

proceeding be enforced by way of original 

suit, or by a summary decretal order, in a 

cause already before the court. And the 

same principle has been fully sanctioned by the 

supreme court of the United States in the- 

| case of Slocum v. Mayberry, 2 Wheat. [15 U. 

j S.] 9, where it is said, that the judiciary act 

gives to the courts of the United States ex- 

! elusive cognizance of all seizures made ouj 

■ land and water; and having cognizance of 

1 the seizure, may enforce a redelivery of the- 

: thing, by attachment or other summary pro- 

; ceeding against the party who should devest 

j such possession. That this court has authori- 

{ ty in a summary way, to enforce a compliance- 

I with the stipulations in the bond, is fully es- 

1 tablished by these cases. 

I 2. And the next inquiry is, whether the* 
: present is a proper case for the exercise of 
| such authority. Delonguemare seeks to ex- 
j onerate himself on the ground, that he was 
I surety only in the bond, and has no indemni- 
ty, and that he never had any of the proceeds 
of the goods. If there was any weight in the 
allegation, that he was only surety, there- 
would be some difficulty under the circum- 
stances of the case, in extending to him any 
relief on this ground. It does not appear by 
the bond, who were principals, and who sure- 
ties. And if we look into the libel and pro- 
ceedings in the cause, one Handy, who is no- 
party to the - bond, appears to have been the 
claimant of the goods; and if so, Delongue- 
mare, is as much a principal as any other of 
the parties named in the bond; all must be 
deemed principals. The bond is the substi- 
tute for the goods; and to permit a party to 
the bond, to set up that he had not the pos- 
session of the goods, would be in effect mak- 
ing such bonds mere nullities; and the surety 
would in no case be responsible. For it is- 
presumed that the goods always go into the 
possession of the claimant. It is said, how- 
ever, that the bond has not been forfeited; 
that the event has not occurred upon which 
the obligors in the bond became bound to- 
bring the money into court, because the con- 
demnation was in this court, and not in the 
district court, according to the letter of the 
bond. This objection is certainly not well 
founded. The true sense and legal construc- 
tion of the bond must be, that the money was 
to be brought into court within twenty days 
after the legal and final condemnation of the 
goods; and when this is pronounced by the 
court having jurisdiction of the cause, it is 
all that could be required under the acts of 
congress in relation to the district courts in 
this state. This court, for the purpose of 
hearing and determining the present case, be- 
came substituted in the place of the district 
court. A state of things might have exist- 
ed, when the obligors in the bond would not 
have been willing to have been bound by so 
literal a construction of the bond. Suppose 
the goods had been condemned in the district 
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court, and the decree on appeal had been re- 
versed, and the goods acquitted; there would 
have been a forfeiture of the bond, according 
to the strict letter; but no one would sup- 
pose that the money must, notwithstanding 
the acquittal, be brought into court. The 
court must be governed in the interpretation 
of the bond by its legal effect and operation; 
and the remedy upon it is the same as if the 
cause had remained in the district court, and 
the condemnation taken place there. No suffi- 
cient cause to the contrary therefore having 
been shown, the attachment must be issued. 



Case No. 15,151. 

UNITED STATES v. FOURTEEN PACK- 
AGES OF FINS. 

[1 Gilp. 235.] i 

District Court, E. D. Pennsylvania. March 5, 

1832. 

Customs Duties— Undervaluation— Forfeiture 
— Trial — Jurt. 

1. Where a seizure is made on land under the 
laws of impost, the claimant has a right to a 
trial by jury. 

[Cited in Waring v. Clarke, 5 How. (46 U. S.) 
486; U. S. v. Athens Armory, Case No. 14,- 
473.] 

2. On an information for forfeiture of goods, 
subject to ad valorem duty, the appraisement of 
the public appraisers is a necessary and prepara- 
tory proceeding and is prima facie evidence. 

3. The assistant appraisers of goods subject 
to ad valorem duty, under the act of May 28, 
1830 [4 Stat. 409], are in aid of those under the 
act of March 1, 1823 [3 Stat. 729], and an ap- 
praisement by each set is not necessary. 

4. A false valuation in an invoice of goods 
subject to ad valorem duty, is a price charged 
in the invoice, less than the fair and just buy- 
ing and selling prices, at the time and place where 
the invoice was made up. 

5. To subject gtods to forfeiture, for a false 
valuation, it must be accompanied by a fraudu- 
lent intent and design. 

6. Where a new penalty is imposed, for a viola- 
tion of the laws of impost previously defined, 
it may be enforced, though unknown to the 
claimant at th« time of the violation. 

7. Where, on an information for forfeiture, 
a claim and answer are filed by an agent and 
consignee, for the owner, and the jury are sworn 
to try an issue between the United States and 
the owner, the court will not, after verdict, 
grant a new trial, on the ground that the jury 
were incorrectly qualified. 

[Cited in Seibury v. Field, Case No. 12,575.] 

8. It is no invasion of the privilege of the jury 
for the court to present to them their views of 
the nature, bearing, tendency, and weight of the 
evidence. 

[Cited in Nudd v. Burrows. 91 U. S. 439.] 
[Cited in Territory v. Scott, 7 Mont. 407, 17 
Pac. 629.] 

9. The court are not bound to notice in the 
charge, a point of law embraced in the argu- 
ment, unless their opinion upon it was explicitly 
required. 

10. A juror ought to disregard his private 
knowledge, and tc render his verdict solely on 
the legal and ope*i testimony of the cause. 

i [Reported by Henry D. Gilpin, Esq.] 



On the 17th September, 1830, the attorney 
of the United States for the Eastern district 
of Pennsylvania, filed an information against 
thirteen cases of pins, and one case of nee- 
dles, imported into the port of Philadelphia, 
on the 4th August, 1830, from Liverpool in 
England, on board of the ship Alleghany. 
The information alleged, that the said goods 
were subject to ad valorem duty, and that 
the invoice thereof, and the packages them- 
selves, were made up with intent, by a false 
valuation, to evade and defraud the revenue 
of the United States, whereby the same were 
forfeited; and due process of law for the 
condemnation of the goods in question, was 
prayed for. On the 12th November, 1830, 
William C. Card well and John Potter filed 
a claim to the said fourteen packages, as 
consignees of the same from, and for and 
on behalf of, their consignors Kirby, Beard 
& Kirby, of London, by whom, as they al- 
leged, the said packages were in the regular 
course of business shipped from Great Brit- 
ain and consigned to them. In answer to 
the information, the claimants denied that 
the invoice and packages were made up 
with intent, by a false valuation, to evade 
and defraud the revenue; and they sub- 
mitted that if the allegation to that effect 
were true, it would not authorise a forfeiture, 
but only a reappraisement and increased 
duty under the act of congress of March 1, 
1823. On the 8th April, 1831, the case came 
on to be tried before the district court, 
sitting as a court of admiralty and maritime 
jurisdiction, under the provisions of the 
ninth section of the act .of September 24, 
17S9 [1 Stat 76]. 

Mr. Dallas, Dist. Atty., for the United 
States, offered evidence in support of the al- 
legations set forth in the information. In 
the course of this evidence, it appeared that 
the fourteen packages had not been seized 
by the officers of the revenue, until after 
they had been landed, and that the first sus- 
picion of fraud arose on an examination of 
them in the custom house stores. 

Mr. Scott, for claimants. • 

Upon this evidence the case cannot be 
tried before the court, as one of admiralty 
and maritime jurisdiction, but the claimants 
are entitled to a trial by jury. It is the 
place of seizure and not of committing the 
offence that decides the .mode of trial. The 
ninth section of the act of 24th September, 
17S9, reserves to the parties the right of a 
common law remedy, where the common law 
is competent to give it, which is the case 
here. 1 Story's Laws, 56 [1 Stat. 76]; U. 
S. v. La Vengeance, 3 Dall. [3 U. S.] 297; 
U. S. v. The Betsey and Charlotte, 4 Cranch 
[S U. S.] 443; Whelan v. U. S., 7 Cranch 
[11 U. S.] 112; The Sarah, 8 Wheat [21 U. 
S.] 394; The Margaret, 9 Wheat. [22 U. S.] 
427; Clark v. U. S. [Case No. 2,837]; The 
Isabella [Id. 7,101]; U. S. v. Nine Packages 
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of Linen [Id. 15,884]; TJ. S. y. One Case of 
Hair Pencils [Id. 15,924]. 

On the 17th June, HOPKINSON, District 
Judge, decided for the claimant, that as it 
appeared that the seizure in this case was 
made upon the land, it was to be tried, by 
a jury. It was therefore ordered, that it be 
set down for trial by a jury, and that the 
information and claim be so amended as to 
be made conformable to an issue to be so 
tried. 

On the 5th March, 1832, the case came on 
for trial before HOPKINSON, District Judge, 
and a special jury. 

Mr. Gilpin, Dist. Atty., for the United 
States. 

This information was founded on the 
fourth section of the act of congress of the 
28th May, 1830, which is as follows; "The 
collectors of the customs shall cause at least 
one package out of every invoice, and one 
package at least out of every twenty pack- 
ages of each invoice, and a greater number 
should he deem it necessary, of goods im- 
ported into the respective districts, which 
package or packages he shall have first des- 
ignated on the invoice to be opened and ex- 
amined, and if the same be found not to 
correspond with the invoice, or to be falsely 
•charged in such invoice, the collector shall 
order forthwith all the goods contained in 
the same entry to be inspected; and if such 
goods be subject to ad valorem .duty, the 
same shall be appraised, and if any pack- 
age shall be found to contain any article 
not described in the invoice, or if such pack- 
age or* invoice be made up with intent by 
a false valuation, or extension or otherwise 
to evade or defraud the revenue, the same 
shall be forfeited." And the fifteenth section 
of the act of 1st March, 1823, and so much 
of any act of congress as imposes an addi- 
tional duty or penalty of fifty per cent, on 
duties on any goods appraised at twenty-five 
or ten per cent, above their invoice, are re- 
pealed. 3 Story's Laws, 18S7 [3 Stat. 7&5]; 
Pamph. Laws 1830, p. 106. Evidence was 
then given of the invoice of the goods in 
-question, made by the manufacturers, Kirby, 
Beard & Kirby, on the 2d June, 1830, and 
their arrival in Philadelphia, and entry by 
Cardwell and Potter as consignees of the 
manufacturers and owners, on the 7th Au- 
gust following. It was also proved that one 
of the packages, on being opened and ex- 
amined, was found to be falsely charged in 
the invoice, and therefore all the packages 
were examined and appraised by the public 
appraisers. On their appraisement being of- 
fered, it was objected to. 

Mr. Scott, for claimants. 

This appraisement is not evidence, because 
it is improperly made, and because it is no 
proof of fraudulent intent. 
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1. By the act of 1st March, 1823, two prin- 
cipal appraisers were appointed for this port, 
who are the persons by whom this appraise- 
ment was made. The act of 28th May, 1830, 
on which this information is founded, de- 
clares that the secretary of the treasury may 
appoint two assistant appraisers, whose ap- 
praisements are to be revised and corrected 
by the former. It evidently contemplates 
such a previous examination which did not 
take place in this instance. It is to give the 
merchant the benefit of appeal and revision. 
Though it is said these assistants "may" be 
appointed, it has been settled that such per- 
mission is compulsory in its character where 
the public have an interest in its fulfilment. 
3 Story's Laws, 1887 [3 Stat. 735]; Kex v. 
Inhabitants of Derby, Skin. 370; Backweirs 
Case, 1 Yern. 152; Rex v. Barlow, 2 Salk. 
009; Com. v. Gable, 7 Serg. & R. 426; 
Schaeffer v. Jack, 14 Serg. & R. 429; New- 
burgh & C. Turnpike Co. v. Miller, 5 Johns. 
Ch. 112; Malcom v. Rogers, 5 Cow. 18S. 

2. An appraisement is no evidence on a 
question of forfeiture; it is meant to as- 
certain what duties are to be charged; it is 
no evidence of value at the time and place 
of exportation. 

HOPKINSON, District Judge, stopped the 
district attorney, who was about to reply, 
ami admitted the evidence. 

The act of 1st March, 1S23, appoints two 
appraisers for this port; that provision of 
it has never been repealed expressly, but it 
is said to be virtually, by the section of the 
act of 28th May, 1830, which authorises the 
secretary of the treasury to appoint two as- 
sistant appraisers. I think not. The object 
of the last act was the public convenience; 
it authorised the appointment of four as- 
sistant appraisers in New York and two 
here. What are they to do, and what are 
their power and duty? To examine such 
goods as the principal appraisers may direct, 
should they be unable themselves to per- 
form all that may be required, and need such 
additional aid. On the construction which 
has been given, the public business will not 
be assisted, but delayed. Every case may 
be subjected to a double examination. The 
business will not be distributed among the 
four officers, but must always pass under 
the notice of two in the first instance, with 
a correction or revision of the other two. 
By a double process the assistants are to re- 
port to the principals, and the principals to 
the collector. Such is not the intention of 
the law; these oflicers are to act for and 
under the principal appraisers when neces- 
sary; they are to be appointed by the secre- 
tary of the treasury when the public service 
requires an increased number of appraisers; 
but there is nothing compulsory upon him to 
make such increase, and nothing which 
makes them independent of, or distinct from 
the principal appraisers in the manner con- 
tended for. As to the second objection, it is 
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sufficient to observe that this appraisement 
is required by the act of congress as the 
foundation of a forfeiture, as a preparatory 
step or proceeding in the course of forfeiture. 
It is therefore prima facie evidence, and 
as such properly introduced; but it is not 
conclusive; it may be rebutted or disproved 
by the claimants. 

Mr. Gilpin, for the United States, in con- 
tinuation. 

The appraisement in question was then 
read together with a reappraisement by the 
same officers. The claimants being dissat- 
isfied, a third appraisement was made by 
the same officers together with two mer- 
chants, selected by the claimants and ap- 
proved by the collector, according to the 
provisions of the eighteenth section of the 
act of 1st March, 1823. This was also read; 
as was a smaller invoice or bill of sale of 
the same goods left at the custom house, as 
was alleged, by accident. Several witnesses, 
who had imported similar articles and re- 
ceived invoices, to which they referred, were 
examined to prove that the invoice in ques- 
tion was lower than the current market 
value at the time and place of exportation. 
3 Story's Laws, 1888 [3 Stat. 736]. 

Mr. Scott, for claimants. 

Testimony under a commission to Eng- 
land was read to prove, that the invoice 
prices were the actual value at the time 
when and place where it was made. But 
besides, it was said, the preparatory steps 
necessary to a forfeiture had not been taken. 
The appraisement by the merchants was un- 
der the act of 1st March, 1823. Where this 
act is inconsistent with that of 28th May, 
1830, it is repealed pro tanto. The latter 
act prescribes a new mode of reappraisement 
where the owner is dissatisfied, the old mode 
is therefore repealed, yet it was adopted 
here. To sustain a forfeiture the law must 
be strictly complied with. To show that 
these goods are falsely valued, we must 
ascertain what the law means by a true 
valuation. This varies in the different acts rel- 
ative to ad valorem duties. That of 3d March, 
1817, 3 Story's Laws, 1633 [3 Stat. 369], fixes 
"the net cost of the article at the place 
whence imported" as the test; that of 20th 
April, 1818, 3 Story's Laws, 1680 [3 Stat. 
433], "the actual cost;" that of 1st March, 
1823, 3 Story's Laws, 1885 [3 Stat. 729], "the 
actual cost, if the goods have been actually 
purchased, or the actual value if the same 
have been procured otherwise than by pur- 
chase, at the time and place when and 
where purchased or procured;" that of 19th 
May, 1828, "the actual value at the time pur- 
chased, and place whence imported." The 
invoice, therefore, must contain the "actual 
value" of the goods to the manufacturers at 
the place of manufacture, and at the time 
they sent them to their agents here. It does 
so. We have their oath annexed to the in- 



voice; and it is entitled to great weight 
There is no evidence even attempting di- 
rectly to disprove this. As to any fraudulent 
intent to violate the act of 28th May, 1830, 
it could not exist, for their invoice is dated 
2d June, 1830, long before they could have 
known of its passage. Pamph. Laws 182S, 
p. 47; The Isabella [supra]; U. S. v. Nine 
Packages of Linen [supra]; U. S. v. Hay- 
ward [Case No. 15,336]. 

HOPKINSON, District Judge (charging 
jury). The information charges that the 
goods in question, being subject to an ad val- 
orem duty, were imported into Philadelphia 
from Liverpool, in the ship Alleghany, and 
that the invoice and packages were made up 
with intent by a false valuation to evade and 
defraud the revenue of the United States. 
Two subjects or questions are thus submitted 
to your inquiry and deliberation: (1) Is the 
valuation of these pins, as it appears in the 
invoice, a false valuation? (2) If it is so, 
then, were this false valuation and the invoice 
made up with intention to defraud the reve- 
nue of the United States? The information 
is founded on the fourth section of the act of 
28th May, 1830, which has been frequently re- 
ferred to. The proof in support of the al- 
legations of the information consists of official 
documents and parol testimony. You have 
before you a paper called the small invoice. 
It is dated at London, on the 2d of June; not 
at Liverpool, where the goods were shipped. 
It is for you to say what this paper is. Why 
was it prepared, and what use was to be 
made of it? It is said to be an estimate 
made for the export entry; but how could 
this be, as the particulars were not then 
known? You will make these inquiries and 
satisfy yourselves. The regular invoice is 
dated on the 24th of June. Both papers came 
with the ship. The first paper is not in form 
an invoice; the second is in the usual form. 
The first is like a common bill of sale, headed, 
"Messrs. Cardwell & Co. of Philadelphia, 
bought of Messrs. Kirby, Beard & Kirby/' 
In it the valuation of the goods is higher than 
in the regular invoice. Why was this done? 
Does it afford ground for a reasonable sus- 
picion, that the first paper contains the real 
value of the goods, and the price at which 
they were actually sold; and that the second 
was prepared for the custom house entry? It 
was on the second or regular invoice that the 
entry here was ordered, and the question is on 
this invoice. Does it exhibit a true or a false 
valuation of the goods? If it be true, then 
any suspicion arising from the other, is of no 
importance: for, if the goods were entered at 
their true value, by a true invoice, there has 
been no forfeiture or violation of the law\ 
On the other hand, if this is a false invoice, 
then the character and object of the other in- 
voice may be important in deciding upon the 
intention of the second. (The two papers 
were here referred to, and the prices particu- 
larly stated.) The first proceeding under the 
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law, was the appraisement made by the of- 
ficial appraisers. Compare their valuation of 
the goods with that given in the invoice. The 
second appraisement was made by the special 
appraisers, to whom were aaded two others 
appointed by the consignees. This was done 
under the eighteenth section of the act of 1st 
March, 1823. From the appraisements, and 
from the evidence given to the jury by the ap- 
praisers, it appeared that extraordinary paints 
were taken to ascertain the value of the goods, 
and every means of information resorted to. 
The attention of the appraisers was particu- 
larly drawn to the proper inquiry, that of the 
value of the goods in the London market; 
they made all allowances for any change in 
the market, for any difference in the quality 
and weight of the pins. You will compare 
this with the previous appraisement, and can 
hardly fail to obtain a satisfactory knowledge 
of the true value of these articles, in the 
London market, at the time of their exporta- 
tion. 

In addition to these appraisements, numer- 
ous witnesses have been examined at the bar, 
dealers in the article, importers at the time of 
this importation, as well as before and after 
it. They produced their invoices, and stated 
the. prices at which they made their purchas- 
es. Some of them made their importations 
at the same time with the claimants, from the 
same place, and even from the same manu- 
factory. (The judge turned to the evidence of 
these witnesses, making observations explana- 
tory of each.) You will also give due atten- 
tion and weight to the testimony on the part 
of the claimants. It cannot have escaped 
your observation, that among the numerous 
Importers of pins in this city or country, they 
have not produced one witness, to verify or 
support the prices of their invoice; not one 
importation or invoice; nor a single sale at 
these prices. They have a commission to 
England; but they have examined only two 
witnesses under it, although dealers in. and 
manufacturers of the article. They have not 
shown a single sale in London, or any part of 
England, of any pins of any quality, at the 
prices of their invoice, or near to them. You 
have, under this commission the testimony of 
Donald McHvaine, with his opportunities of 
knowledge on the subject, as they appear 
from his own answers. His evidence, too, 
is hard to be reconciled with the letter of the 
claimants to John Bury, and their own in- 
voice sent to him. The other witness, Wil- 
liam Broughton, is a pin maker in the employ 
of the claimants; but says he has no exact 
knowledge of the prices. All the evidence 
which has been given of prices, or market 
value, or fair market value, or current value, 
or true value, or actual value, is to bring you 
to the same conclusion, to a satisfactory an- 
swer to the question you are trying, to wit, is 
the valuation of these goods in this invoice a 
"false valuation," which ? s the offence de- 
scribed in the act of congress of 1830, o*n 
which this information is founded? Were 
25FED.CAS. — 75 



these goods really worth more in the London 
market? Were the buying and selling prices 
higher in that market than those charged in 
this invoice, at the time when this invoice 
was made up? However the phrases may 
vary in the different acts of congress, current 
value, actual value, or market value, the in- 
quiry with you always is the same; does this 
invoice contain a true valuation of these pins, 
or a false one? The phraseology of the laws 
is important on this issue, only as it may as- 
sist you in answering and deciding the ques- 
tion whether these pins, or similar pins, were 
bought and sold in the London market, in 
June, 1830, at these prices? Or is the valua- 
tion false and untrue, and the prices not those 
at which such pins were bought and sold at 
that time and place? You are not to take 
a sale under particular circumstances which 
may have depressed or raised the price, but 
the fair and just price of buying and selling 
in the market. 

If, upon a liberal and impartial view of the 
whole evidence, you shall come to the con- 
clusion that the valuation in the invoice is 
false, it will then be your duty to inquire 
whether this has happened by accident, in- 
advertence, or mistake, or with intent to 
evade and defraud the revenue of the United 
States. The fact is not enough; it must be 
accompanied by the fraudulent intent and 
design. This is not often capable of direct, 
express proof, but the intention of the party, 
as in other similar cases, must be collected 
from all the facts and circumstances. In this 
inquiry, the amount of the undervaluation is 
important, because, if great, it is less likely 
to be a mistake, and because the difference 
offers a sufficient temptation in the diminu- 
tion of the duties, to account for it. This is 
the part of the case peculiarly belonging to 
your office, and which you will make with all 
necessary caution, as the character of the 
claimants has b ^en strongly pressed upon you 
to repel the' suspicion of a deliberate, contriv- 
ed fraud How far these foreign manufac- 
turers regard our revenue laws, or think there 
is much guilt in getting an advantage of 
them, you can better judge than the court. 
We have reason to believe that some dealers 
think every thing fair in a contest with a 
custom house, especially abroad. It is due 
to the consignees of this shipment, Messrs. 
Cardwell and Potter, to say that if there is 
any thing wrong in the business, they are not 
implicated in it They entered the goods by 
the invoice which came to them with the 
goods. 

The jury found a verdici ror the United States. 

On the 15th March, 1832, a motion was 
made on behalf of *he claimants for a new 
trial, and the following reasons were filed: 

I. Because the jury were sworn to try the 
issue between the United States and Kirby, 
Beard & Kirby, claimants, whereas no suck 
issue exists upon the record. 
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II. Because the jury were incorrectly quali- 
fied. 

III. Because the court" erred: (1) In admit- 
ting in evidence the three several appraise- 
ments, for any other purpose than to prove 
the United States had taken the steps neces- 
sary to seizure (2) In admitting them in evi- 
dence for any purpose. (3) In admitting in 
evidence the invoices of John Siter, William 
Chaloner, Joseph Brown, and John Bury. 

IV. Because the court, in the charge to the 
jury, erred: (1) In instructing them that there 
was nothing in the objection that the act of 
28th May, 1830. was unknown to Kirby, 
Beard &■ Kirby, before they shipped the pins. 
(2) In instructing them that the appraisements 
were properly made, and the act of 28th May, 
1830, did not, quoad hoc, repeal the section in 
the act of 1st March, 1S23, relating to appraise- 
ment. (3) In instructing them that the paper 
called the small invoice was a suspicious pa- 
per, a false one, and such as to throw doubt 
■on the transaction. (4) In instructing them 
that the appraisements were made with great 
care, and therefore entitled to great weight 
in their consideration. (5) In instructing 
them to consider John Siter's testimony as of 
special importance. 

V. Because the court did not charge the 
jury on the rule of law pressed in argument 
by the counsel of the claimants, in reference 
to the testimony of Donald Mcllvaine, viz. 
that he was entitled to belief unless Mmpeach- 
ed, and that no such attempt having been 
made, he stood before the jury entirely worthy 
of credit: but on the contrary, simply remark- 
ed, "it was strange he did not purchase at the 
prices named.'* 

VI. Because the court told the jury that the 
claimants had known all the testimony of the 
United States for eighteen months, and yet 
produced none to contradict it; there being 
no proof of that knowledge given at the trial, 
and the court being entirely mistaken as to 
the fact. 

VII. Because the general tenor of the 
charge of the court was such as to take away 
the question of fact from the jury. 

VIII. Because the court remarked that it 
was extraordinary Kirby, Beard & Kirby, 
should have examined Broughton, a man in 
their own employ. 

IX. Because the court erred in saying: (1) 
That the various expressions in the acts *»£ 
congress on the subject of value and the com- 
putation of ad valorem duties, were unimpor- 
tant in the case. (2) That to prove value at 
London, value at Manchester. Liverpool, and 
Warrington, could be a guide. 

X. Because when the jury came in, and one 
of them asked whether, in making tip his opin- 
ion, he was at liberty to avail himself of his 
own previous knowledge, the court replied 
"Your oath is to decide according to the evi- 
dence, this is the only proper guide for your 
decision/' 

XI. Because the court subsequently intimat- 
ed to the same juror, that unanimity was not 



to be expected, and that he should endeav- 
our to come to the opinion of his fellows. 

On the 31st March. 1832. this motion was 
argued by Mr. Scott, for claimants, and Dis* 
Atty. Gilpin, for the United States. 

Mr. Scott, for claimants. The following 
cases were cited: Reniger v. Fogossa, Plow. 
12; Partridge v. Strange, Id. 83; The Cotton- 
Planter [Case No. 3,270]; U. S. v. Nine Pack- 
ages of Linen [supra]; Doebler v. Com., 3 
Serg. & R. 23T. 

Mr. Gilpin, for the United States. The fol- 
lowing cases were cited: 3 Bl. Comm. 375; 
U. S. v. Williams [Case No. 1(>,723]; Smith v. 
Parkhurst, Andrews, 321. 

HOPKINSON, District Judge. Numerous 
reasons have been tiled in this case against 
the verdict, and to support the motion on the 
part of the claimants, for a new trial. Some 
of them have not been touched, or insisted 
upon in the argument on the motion, and 
therefore will not require a particular atten- 
tion from the court. Such as have been 
maintained in the argument will be consider- 
ed and disposed of. 

The first and second reasons are: "Because 
the jury were sworn to try the issue between 
the United States and Kirby, Beard & Kirby. 
claimants, whereas no such issue exists upon 
the record; and because the jury were in- 
correctly qualified/* I have no doubt that the 
jury were properly sworn, both as regards the 
real parties in interest, and as they appear up- 
on the record, but I shall put the dismission 
of this exception cu another ground. The 
first four jurors called to the book were sworn 
to try the issue between the United States and 
Fourteen Packages of Goods, whereof Card- 
well and Potter were claimants. The coun- 
sel for the claimants immediately interrupted 
the clerk, and observed to him that Cardwell 
and Potter were not the claimants, but the 
agents of the claimants, who were Kirby, 
Beard & Kirby. and that the jury should be 
so sworn. Under this direction, to which the 
district attorney assented, the four jurors 
were re-sworn according to it, and all the oth- 
er jurors were also so sworn. It is now ot)- 
jected to the verdict, that the jury should not 
have been so sworn or qualified; that Kirby, 
Beard & Kirby are not the claimants on the 
record, but the issue was between the United 
States and Cardwell and Potter, claimants. 
Can it be imagined that a court, holding the 
power to set aside a verdict and grant a new 
trial, for the purposes of justice, would exer- 
cise that power under such circumstances, 
when the error, , if any, was the error of the 
party who would now take advantage of it; 
and whicli is confessedly a mere matter of 
form, a pure technicality, having no influence 
or bearing on the merits of the case? It is 
impossible. 

The next, or third class or head of reasons, 
relates to alleged errors of the court: (1 and 
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2) "In admitting the three appraisements to 
be read in evidence.'* This exception was 
passed over in the argument. Indeed I know 
not what could have heen said for it, as the 
appraisements in question . were not only a 
part ol 1 the proceedings directed in such cases 
by the act of congress, but were read to the 
jury on the express call of the counsel of the 
claimants. (3) "In admitting in evidence the 
invoices of .Tohn Siter, William Chaloner, Jo- 
seph Brown, and John Bury." As to the in- 
voices of Siter, Chaloner, and Brown, they 
were neither offered nor given in evidence. 
These gentlemen had severally made importa- 
tions of articles similar to those in question, 
and they were examined as to the prices they 
had paid for them. They did refer, without 
objection, to their invoices to assist their 
memory in ascertaining these prices; but the 
invoices were not read to the jury, nor, in any 
other manner, made a part of the evidence of 
the cause. No exception was taken or noted 
by the claimants to the decision of the court 
on the admissibility* of the question, what 
were the prices paid by the witnesses for then- 
articles, although the question was objected 
to; and as to the invoices, they were used in 
no other way than that mentioned. The in- 
voice of John Bury was offered and read in 
evidence, and also the letter which accom- 
panied it, because both the invoice and the let- 
ter came from the claimants, and were clear- 
ly evidence against them. If this were not 
so, their admission can afford no ground of ex- 
ception to the verdict, as they were given to 
the jury without objection. 

These are all the reasons founded on sup- 
posed errors of the court in the course of the 
trial. 

The next class, the fourth, relates to alleged 
errors in the charge to the jury: (1) "In in- 
structing the jurythattherewas nothing in the 
objection that the act of 2Kth May, 1830, was 
unknown to the house of Kirby. Beard & Kir- 
by before they shipped the goods in question." 
I cannot withhold the expression of my sur- 
prise that this reason should be seriously 
urged to the court, however expedient it 
might have been to address it to a jury, to en- 
list their feelings for the claimants, on a sup- 
posed ignorance of the law they were offend- 
ing. What are the purport and effect of the 
law of 28th May. 1830? Do they create a new 
offence, or make that unlawful, which was be- 
fore lawful? Certainly not so. The offence 
committed was always a violation of the laws 
of the United States, visited by certain and se- 
vere penalties. But these penalties were found 
not to be adequate to prevent the offence: the 
temptations to cupidity were too strong to be 
restrained by an increase of duties on the 
goods which were falsely invoiced. The pen- 
alty was therefore enlarged to an entire and 
absolute forfeiture of the goods. The plea of 
the claimants is, we knew that by making up 
this false invoice, with intent to defraud the 
revenue of the United States, we were vio- 
lating a law of the United States, but we sup- 
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posed that in ease of detection we should suf- 
fer only by an increased charge upon our 
goods, and not by their forfeiture, and there- 
fore, we are innocent: therefore we should be 
acquitted of all penalty, and the jury should 
so have rendered their verdict. . This is a 
most extraordinary course of reasoning in law 
or morals. Besides, did Messrs. Kirby, Beard 
& Kirby require to have a knowledge of the 
enactments of the act of 28th May, 1S30, to 
teach them that fraud and perjury are crimes 
every where, under all circumstances, and up- 
on all subjects? Yet it was only by and 
through fraud and perjury that the offence, 
charged and proved upon thein by the verdict 
of a most respectable and intelligent" jury, 
could have been perpetrated. But, in their 
code of morals, fraud and perjury are noth- 
ing, unless they are to be followed by a for- 
feiture of goods. These remarks are reluct- 
antly made; but they are rendered necessary 
by the perseverance and zeal with which this 
reason has been pressed, first upon the jury, 
and now again upon the court. (2) The sec- 
ond reason under the fourth head relates to 
the appraisements, and was not noticed in the 
argument. (3) The third reason under the 
same head, which relates to the small invoice, 
was also passed by in the argument. As to 
that paper, I told the jury, that there was a 
mystery about it, which had not been explain- 
ed, not merely because it gave a different^val- 
uation to the goods from the regular invoice 
by which the goods were offered for entry, 
but that it purported to be a bill of sale from 
Kirby, Beard & Kirby, to Cardwell and Pot- 
ter, when in truth no such sale was made, 
but the goods were sent to this country for 
and on account of Kirby, Beard & Kirby; 
and Cardwell and Potter were but the con- 
signees, having no ownership in them /and no 
interest but as consignees. I stated other cir- 
cumstances which threw a cloud of suspicion 
over this part of the case, together with the 
explanations that were offered on the part of 
the claimants; and left the whole to the jury 
for their consideration with this observation; 
"The jury must say what this paper means, 
and whether it affords ground for reasonable 
suspicion of an unfair intention." (4) The 
fourth error, under this head, is "in instruct 7 
ing the jury that the appraisements were 
made with great care, and were therefore en- 
titled to great weight in their consideration/* 
As these appraisements were received in evi- 
dence, I cannot perceive in what was the er- 
ror or the mischief, to say that they had been 
made with great care. The appraisers ap- 
peared before the jury, and made the same 
appraisements under their oaths taken here, 
as they had under their official oaths taken at 
the custom house. They explained particu- 
larly the time, which was several days, occu- 
pied in the business, and the means they took 
to obtain information, to assist them in ascer- 
taining the true value of the articles at the 
time and place required by the law. Was 
there any error in telling the jury that ap- 
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praisements thus made, for whatever purpose 
they were given in evidence, were entitled to 
their respect in proportion to the care with 
which they had been made? I think not. 
(5) The fifth point, under this head, has not 
been insisted upon; indeed it is a mistake in 
point of fact. The jury were told to consider 
John Bury's testimony of special importance, 
because it came from the claimants them- 
selves; but this was not said as to evidence 
of the United States. 

We come now to the fifth general head: 
"Because the court did not charge the jury 
on the rule of law, pressed in argument by 
the counsel of the claimants, in reference to 
the testimony of Donald Mcllvaine, viz. that 
he was entitled to belief unless impeached, 
and that no such attempt having been made, 
he stood before the jury entirely worthy of 
credit; but on the contrary remarked, that' 
it was strange he did not purchase at the 
prices named." If the judge had instructed 
upon this point, as the exception requires 
him to do, he might indeed have been char- 
ged with invading the rights of the jury. If 
there be any thing which peculiarly belongs 
to them in the trial of a cause, it is to judge 
of the credibility of witnesses, and it is not 
for the court to direct or instruct them who 
is entitled to belief or who stands before 
rhein entirely worthy of credit. As to the 
evidence of Donald Mcllvaine, if I had told 
the jury my opinion of it, it would have 
been, that it was impeached by all the evi- 
dence of the cause, and by circumstances 
testified by himself. I repeat now what I 
said to the jury; it is difficult to reconcile 
the evidence of Donald Mcllvaine with his 
conduct; it is difficult to discover why, if he 
were desirous of purchasing goods for him- 
self, and had orders to do so from others, 
he did not take them at the prices he says 
they were offered to him for, as these prices 
were certainly lower than any other sales 
or offers we had any account *of, and much 
lower than the actual sales made about the 
same time. It is difficult also to reconcile 
his testimony with the letter and invoice re- 
ceived by John Bury, from Kirby, Beard & 
Kirby, in which the pins are charged at a 
much higher price than Donald Mcllvaine 
says the same house offered them to him 
for, ac or near the same time, and which 
prices Kirby, Beard & Kirby assure Mr. 
Bury were their lowest. After these re- 
marks I told the jury, that nevertheless. Mr. 
Mcllvaine had sworn positively to the fact, 
and they would give the weight they thought 
proper to his testimony, under all the evi- 
dence and circumstances of the case. There 
is another answer to this exception to the 
charge of the court, which I mention, not 
because it is necessary in this case, but on 
account of its general importance. If the 
counsel in a cause desire to have the opin- 
ion of the court given to the jury upon any 
point or matter of law, it is their duty to 
state it explicitly, and to ask the opinion of 



the court, or they cannot make the silence 
of the court, or an omission to instruct the 
jury upon that point, a ground for a new 
trial. Misdirection is always a good ground, 
but not an omission to direct, when no direc- 
tion is required. It is not enough to say, 
that the counsel "pressed a point in his 
argument." He must do more. No court is- 
bound to give specific answers to, or notices 
of all the matters the counsel may think it 
expedient to press upon them in the argu- 
ment. When a charge or opinion of the 
court is wanted on a particular point, it 
must be particularly stated and asked for. 
Such is the practice, and such it ought to 
be, or verdicts would be perpetually in dan- 
ger from concealed objections. 

The sixth general reason is, "because the 
court told the jury that the claimants had 
known all the testimony of the United States 
for eighteen months, and yet produced none 
to contradict it; there being no proof of 
that; knowledge given at the trial, and the 
court being entirely mistaken as to the 
fact." The entire mistake as to the fact is 
found in the exception and not in the court. 
I speak not of my personal knowledge that 
this case was formerly heard before me, and 
proceeded on to the close of the testimony 
on the part of the United States, when it 
was dismissed on discovering that it was a 
case for a jury and not for the judge alone. 
But on this trial of the cause, the former 
hearing was repeatedly referred to by the 
counsel on both sides. Indeed in the cross 
examination of some of the witnesses of the 
United States, they were questioned by the 
claimants* counsel as to what they had said, 
and as to the evidence they had given on 
the former hearing I reminded the jury of 
this fact, that there had been a former hear- 
ing at which these witnesses had been fully 
examined in the presence of the claimants* 
counsel and cross examined by them; and 
remarked to them that by this means the 
claimant had been made acquainted with 
the evidence by which he was now assailed, 
and had had full time to repel it, but that 
he had not produced a single importer of 
pins in the United States, to prove that he 
had purchased pins at the prices of his in- 
voices, nor any manufacturer in England to 
say that he had sold them at such prices. 
I see no error or extension of the right of 
the court over the jury box in these observa- 
tions, or departure from the evidence of the- 
case. 

The seventh reason is, "that the general 
tenor of the charge was such as to take 
away the question of fact from the jury." 
The generality of this exception admits only 
of a general answer, and might be dismissed 
for the reason that it specifies nothing; but 
I will take the occasion to state what I be- 
lieve to be the right and duty of a court in 
charging a jury, beyond which not a step 
was taken in this case. That the question 
of fact should not be taken from the jury 
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by the court," is too clear to be the subject 
of a discussion; but I hold it to be equally 
certain, that it is the right and duty of the 
court to give its aid to the jury in explain- 
ing the evidence, in collating its various 
parts; in drawing their attention to the 
most material facts in proof and their ap- 
plication to and bearing upon the important 
points of the case: in ascertaining, between 
contradictory testimony, which is best en- 
titled to belief; with such comments as will 
clearly explain to them the views taken by 
the court of the case All that is necessary 
is, that the jury .should distinctly and ex- 
plicitly understand that such observations 
are to be received by them, merely for the 
purpose of assisting them in their delibera- 
tions, of recalling their recollection to the 
facts testified, and of turning their atten- 
tion to the true points of inquiry; but that 
the decision to be made upon the evidence 
belongs altogether to them, and that no di- 
rection or authoritative instruction is in- 
tended to be given concerning them. These 
doctrines are fully recognised and strongly 
enforced by Starkie (1 Starkie, Ev. 440). 
That respectable author says: /'The prac- 
tice of advising the jury as to the nature, 
bearing, tendency, and weight of evidence, 
although it be a duty which, from its very 
nature, must be, in a great measure, discre- 
tionary on the part of the judge, is one 
which does not yield in importance to the 
more definite and ordinary one of directing 
them in matters of law. The trial by jury 
is a system admirably adapted to the inves- 
tigation of truth, but, in order to obtain the 
full benefit to be derived from the united 
discernment of a jury, it must be admitted 
to be essential that their attention should 
be skilfully directed to the points material 
for their consideration." After some fur- 
ther remarks, this author adds that, "jurors 
unaccustomed, as they usually are, to judi- 
cial investigations, require, in complicated 
cases, all the aid which can be derived from 
the experience and penetration of the judge, 
to direct their attention to the essential 
points, and enable them to arrive at a just 
conclusion." Again, after saying that the 
jury should have "excluded from their con- 
sideration all such evidence as is likely to 
embarrass, mislead, or prejudice them in the 
course of the inquiry," he proceeds: "Much 
yet remains to be done of a nature which 
cannot be defined; to divest a case of all its 
legal incumbrances; to resolve a complicat- 
ed mass of evidence into its most simple 
elements; to exhibit clearly the connection, 
bearing, and importance of its distinct and 
separated parts, and their combined ten- 
dency and effect, stripped of every extrinsic 
and superfluous consideration, which might 
otherwise embarrass or mislead a jury; and 
to do this, in a manner suited to the com- 
prehension and understanding of an ordi- 
nary jury, is one of the most arduous as 
well as the most important duties incident 



to the judicial office." In this powerful de- 
lineation of what a charge to a jury ought 
to be, who is not reminded of the clear and 
luminous order, of the strong and satisfac- 
tory discriminations; of the admirable com- 
binations of facts and circumstances, with 
which Judge Washington discharged this 
"most arduous as well as most important 
duty of the judicial office?" 

I have quoted the opinions of this author,' 
which he sustains by authority, thus at 
large, because I chink them replete with 
good sense and practical utility; and that it 
is only by following them that the trial by 
jury will be attended by the invaluable ad- 
vantages which belong to it. It is a sole- 
cism to say that a court may set aside the 
verdict of a jury, if, in the opinion of the 
court, it be contrary to evidence, and yet 
that it is an invasion of the right of the 
jury over the facts, if the court should pre- 
sent their views of the evidence in order to 
prevent the error instead of correcting it. 
In the case in question no instance has been 
pointed out in which the court exceeded or 
even filled the space here allowed. The evi- 
dence given on the trial was arranged in the 
order of the points to be considered and de- 
cided, but its effect was left fully and with- 
out prejudice to the jury. The witnesses 
were named, and the circumstances alluded 
to which might detract from or give weight 
to their testimony; but their credibility, pos- 
itive and comparative, was distinctly sub- 
mitted to the judgment of the jury; and 
finally the allegation of the exception that 
"the charge of the court was such as to 
take away the question of fact from the 
jury," has not been supported by any refer- 
ence to the charge, or any part of it, found 
in the notes of the judge, or in those of any 
of the counsel, nor by the recollection of 
either as to any fact so taken from the jury. 

The eighth reason is, "because the court 
remarked that it was extraordinary that Kir- 
by, Beard & Kirby should have examined 
Broughton, a man in their own employ." 
If any such remark had been made by the 
court, it would be an extraordinary reason 
for setting, aside a verdict But no such re- 
mark was made. It was said that it was 
extraordinary they had not examined some 
other witnesses on the question, of market 
value, but had relied upon him, especially as 
he knew nothing of the market price and val- 
ue of the article, but was a workman or 
manufacturer, and neither a buyer nor seller 
of the article. 

The ninth reason is, "because the court 
erred in saying, that the various expressions 
in the acts of congress, upon the subject of 
value and the computation of ad valorem 
duties, were unimportant in the case; and in 
saying that to prove the value in London, 
value at Manchester, Liverpool, and War- - 
rington, could be a guide." We find in this 
exception the same error, which attends so 
many of those we have to consider in this 
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case, that is, an entire mistake of what was 
said by the court. I will transcribe from 
ray notes what I did say to the jury on this 
subject: "AH the evidence which has been 
given of prices, or market value, or fair mar- 
ket value, or current value, or true value, or 
actual value, is to bring you to the same con- 
clusion, to a satisfactory answer to the ques- 
tion you are trying, to wit, is the valuation 
of these goods in this invoice a 'false valua- 
tion,' which is the offence described in the 
act of congress of 1830, on which this infor- 
mation is founded? Were these goods really 
worth more in the London market? Were 
the buying and selling prices higher in that 
market +han those charged in this invoice, 
at the time when this invoice was made up? 
However the phrases may vary in the dif- 
ferent acts of congress; current value, actual 
value, or market value; the inquiry with you 
always is the same; does this invoice con- 
tain a true valuation of these pins, or a false 
one? The phraseology of the laws is impor- 
tant, on this issue, only as it may assist you 
in answering and deciding the question, 
whether these pins, or similar- pins, were 
bought and sold in the London market, in 
June, 1S30, at these prices?" I see no error 
in any part of these remarks. As to the 
other branch of this exception, that the court 
erred in saying "that to prove value at Lon- 
don, value at Manchester, Liverpool, and 
Warrington could be a guide," the jury were 
certainly kept in mind that they were to in- 
quire into and decide upon the value at Lon- 
don, and that the prices and value at other 
places mentioned, of which evidence was giv- 
en on both sides, were to be considered by 
them only as auxiliary to that purpose, and 
they might make it so, as the witnesses had 
stated what was the ordinary difference of 
prices in these markets, when any existed. 
Some illustrations were given to show that 
the evidence was not to be confined literally 
to the time and place of exportation, or it 
would tie us down to the hour, and to the 
exact spot on which the manufactory or 
warehouse might stand. 

The tenth reason is, "because when the 
jury came in, and one of them asked whether 
in making up his opinion, he was at liberty 
to avail himself of his own previous knowl- 
edge, the court replied: 'Your oath is to de- 
cide according to the evidence: that is the 
only proper guide for your decision.' " The 
language used by the court to the juror was 
not precisely that stated in the exception; 
although the difference may not be important. 
I am willing to give to my answer its full 
and fair meaning; such as was probably un- 
derstood by him. It certainly was not, nor 
was it intended to be, a prohibition to the 
juror to avail himself of his knowledge of 
the subject; to his giving his verdict on 
any ground or for any reason he might think 
proper, on his own responsibility; but it was 
a strong intimation to him, that it was his 
duty to render his verdict on and according 



to the evidence given in court, under oath, in 
the presence of the court, the parties and the 
public, and not to disregard such evidence 
in favour of his private knowledge or opin- 
ions, derived from more uncertain and unsafe 
sources. It would have been idle in the court 
to attempt to prohibit what it could not pre- 
vent, for a juror may give his verdict as 
he wills to do, and no body has a right to 
question him for his reasons. All the court 
can do is to iuform him what the law expects 
and his duty requires of him, that is, well 
and truly to try the issue submitted to him, 
and a true verdict to give according to the 
evidence; and it cannot be doubted that the 
evidence, intended by the law and the juror's 
oath, is the evidence openly given on the trial 
before the court. Certainly this is the tine 
theory of the open public trial by jury, by 
witnesses, by evidence, in the presence of the 
court, of the rarties, of the public, with the 
benefit of cross examination; and the use- 
fulness and safety of this admirable mode 
of trial will be greatly impaired, if jurors 
are to understand that it is no usurpation of 
power, no violation of their duty, when they 
get secretly, together in their private room, 
to put aside all the evidence of the cause, 
and bring together as the foundation of their 
verdict, all the opinions, prejudices, rumours 
aud hearsays, which they may call their pre- 
vious and personal knowledge of the subject. 
The same rule must be applied to criminal 
as to civil cases, and the accused can never 
be assured of safety, although the whole evi- 
dence given in his presence may testify his 
innocence, if he is to be tried secretly, by 
other evidence in the jury room. 

These principles find ample support, and 
no contradiction from every authority in rela- 
tion to them. - In Tidd's Practice (page 936), 
speaking of the insufficiency of the writ of 
attaint as a remedy for a false verdict, it is 
said: "There are numberless cases of false 
verdicts, without any corruption or bad in- 
tention of the jurymen. They may have 
heard too much of the matter before tin* 
trial, and imbibed prejudices without know- 
ing it." This hearsay and these prejudices 
are precisely what a juror might call, and 
conceive to be, a previous knowledge of the 
subject; and this error can be guarded 
against only by excluding them, as far as 
is practicable, altogether from the mind of 
the juror, and referring him. for his verdict, 
to the proper and legal evidence of the case. 
We find, every where, the principle sustained, 
that every thing which is to influence the 
verdict of a jury, should be openly delivered 
in the presence of the court. Thus in Hale's 
Pleas of the Crown (2 Hale, P. C. 306) it is 
said: "If a juryman have a piece of evi- 
dence, in his pocket, and, after the jury 
sworn and gone together, he showeth it to 
them, this is a misdemeanour in the jury." 
So, at page 307, it is said: "If the jury send 
for a witness to repeat his evidence that he 
gave openly in the court, it will avoid the 
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verdict." The same law is laid down in the 
ease of Metcalfe v. Deane, Oro. Eliz. 189. 
Again, it is said by Hale: "If the jury* after 
their departure from the bar, desire to hear 
the testimony of a witness again, they may 
be sent for into court, and the witness may 
be heard again openly, where the court or 
parties may ask what questions they think 
fit." In an anonymous case (1 Salk. 403) 
it is said: "If a jury give a verdict on their 
own knowledge, they ought to tell the court 
so, that they may be sworn as witnesses; 
and the fair way is to tell the court, before 
they are sworn, that they have evidence to 
give." % 

In the case before us, the question asked 
by the juror and the answer given by the 
court are thus stated on my notes. They 
were read, at the time, to the juror, in the 
presence of the counsel, and agreed to be cor- 
rect. "One of the jurors asks, 'whether he 
may avail himself of any previous knowl- 
edge, he has of the subject, in giving his 
verdict.' The court replied, 'The question is 
answered by the oath of the juror, to try the 
cause, and a true verdict give according to 
the evidence/ " I think I added, although 
it is not on my notes, that the evidence of a 
cause is that which is delivered on oath, in 
the presence of the court and the parties. 
The question was suddenly put to the court, 
and immediately answered, as I now think, 
with too much reserve, and that I might, 
and perhaps ought to have been more decid- 
ed and peremptory in my instruction to the 
juror, to disregard his private knowledge, 
and to render his verdict solely on the legal 
and open testimony of the cause. 

I am confirmed in this opinion, not only by 
the cases already referred to, but by others 
I shall now notice. When a remedy for a 
false verdict, or a verdict contrary to evi- 
dence could be obtained only by attainting 
the jury, a very severe proceeding against 
them, every presumption or possibility was 
resorted to in order to support the verdict, 
and save the jury from a judgment of at- 
taint But a salutary and reasonable change 
has taken place in the law of setting aside 
verdicts, since the practice of attainting ju- 
rors has been disused, and their mistakes 
are corrected by the more liberal and effica- 
cious remedy of granting new trials. In 
Bacon's Abridgment (3 Bac. Abr. 778). speak- 
ing of attainting juries, it is said: "But to 
attaint them for finding contrary to evidence 
is not so easy, because they may have evi- 
dence of their own cognizance of the matter 
before them, or they may find, on distrust 
of witnesses, on their own proper knowl- 
edge." This is the law of the text; and 
the old authorities are given for it; but in a 
note it is thus modified and corrected: "If 
a jury give a verdict on their own knowledge, 
they ought to tell the court so; but they 
may be sworn as witnesses; and the fair 
way is to tell the court, before they are 
sworn, that they have evidence to give." 



The anonymous case (1 Salk. 405), -already 
referred to, is here cited. The modern doe- 
trine is more explicitly stated in the first 
volume of Starkie on Evidence (page 405). 
He says: "Neitner a judge nor juror can no- 
tice facts within his own private knowledge: 
lie ought to be sworn and state them as a 
witness." A note informs us that the law 
was formerly otherwise; and the case of 
Partridge v. Strange, Plow. S3, is cited. The 
ancient doctrine was founded, as I have said, 
on the law of attaints. The note proceeds: 
"But this doctrine was again gradually explod- 
ed when attaints began to be disused, aud new 
trials introduced in their stead. It is quite in- 
compatible with the grounds on which new tri- 
als are every day awarded, viz. that the verdict 
was given without, or contrary to evidence." 
Afterwards, in the same volume (page 449), 
it is added: "It is now perfectly settled that 
a juror cannot give a verdict founded on his 
own private knowledge: for it could not be 
known whether the verdict was according 
to, pr against evidence; it is very possible 
that the private grounds of belief might not 
amount to legal evidence. If such evidence 
were to be privately given by one juror to 
the rest, it would want the sanction of an 
oath, and the juror would not be subject to 
cross examination. If, therefore, a juror 
know any fact material to the issue, he 
ought to be sworn as a witness, and is liable 
to be cross examined, and if he privately 
state such facts, it will be ground of a motion 
for a new trial." In the third volume of 
Blackstone's Commentaries (page 374), the 
doctrine and reasons of Starkie are recog- 
nised as the law of that day. If such be the 
law, there was no error in the answer given 
by the court to the inquiry of the juror; at 
least, none of which the claimants can com- 
plain. The court might have been more ex- 
plicit and direct, in cautioning the juror 
against making up his verdict on his pre- 
vious or personal knowledge. 

The eleventh and last ground of exception 
is a most striking misconception of the court, 
to wit, that the court intimated to the juror 
who made the foregoing inquiry, "that una- 
nimity was not to be expected; and that he 
should endeavour to come to the opinion o£ 
his fellows." There is mistake in every part 
of this allegation. The remark which the 
court did make was addressed to the whole 
jury, aud not to any particular juror. It 
arose on an occasion having no relation to 
the question asked as above by a juror; 
nor, according to my recollection, was it at 
the time when tnat question was put to the 
court, for the jury came in more than once 
before they gave their verdict. On one of 
these visits to the court, subsequent, as I 
think, to that on which the question was 
asked, but this is not material, one of the 
jurors expressed himself with much impa- 
tience, and in very strong terms, of the ob- 
stinacy of one of his fellows, alluding, as I 
suppose, to the very juror who had made 
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the inquiry of the court. It was then that I 
remarked, that it could hardly he expected 
that twelve men would at once agree upon 
any subject of any difficulty, and that it was 
a duty they owed to each other to exercise 
patience and forbearance in their discussions; 
to listen calmly to one another, and truly 
endeavour to come at last to the same opin- 
ion. 

In making this laborious examination of 
these reasons for a new trial, I have been 
governed, as may be seen, not by the diffi- 
culties X found in them, but by my respect for 
the counsel who has considered and treated 
them as matters of importance. 

Rule to show cause why a new trial should 
not be granted, discharged. 



Case No. 15,152. 

UNITED STATES v. FOUR THOUSAND 
AMERICAN GOLD COINS. 
[See Case No. 14.439.] 



Case No. 15,153. 

UNITED STATES v. FORTY-EIGHT 

HUNDRED GALLONS OF SPIRITS. 
R Bon. 471; i 3 Chi. Leg. News, 130; 13 Int. 

Rev. Rec. 52.] 
District Court, E. D. New York. Jan. 10, 1871. 
Internal Revenue — Forfeiture — Pleading- 
Construction op Statute— Evidence— 
Personal Property. 

1. The 90th section of the internal revenue 
act of July 20, 1808 (15 Stat. 104), is to be 
construed to mean, that where the statute has 
attached no punishment to the doing or omit- 
ting of acts required or forbidden, such act or 
omission, when knowingly or wilfully committed, 
shall be punished by the infliction of the penal- 
ty and forfeiture provided by that section. 

[Cited in U. S. v. One Thousand Pour Hun- 

c^KoSweoj GalI ° ns Distmed Spirits ' 

2. Proof that tubs were so placed in a dis- 
tillery that they could be used contrary to the 
internal revenue acts, is not sufficient* to war- 
rant the court in finding that thev have been 
so used. 

3. Where, in accordance with the practice in 
i I district, in forfeiture cases, an information 
had been filed containing numerous counts, and 
the district attorney had before the trial filed 
a specification of the counts on which he in- 
tended to rely, but on the trial evidence was 
offered which it was claimed established an 
offence not embraced in the specification: Held 
that the omission to include it in the specifica- 
tion was fatal. 

4. Distilled spirits found on the premises on 
which the business of distilling is carried on 
being the product of such business, are not 

personal property used in the business" with- 

.T"u" ie 2 o me »ii zi%r tion of the act of 

At law. 

B. P. Tracy, U. S. Dist Atty. 
Veeder & Wood, for claimant 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 13 Int. Rev. Rec. 
52, contains only a partial report] 



BENEDICT, District Judge. This is a 
proceeding in rem, to forfeit certain distilled 
spirits belonging to Mathew Brady, and seiz- 
ed at his distillery. The cause has been tried 
before the court without a jury, by consent. 
The distillery used by the claimant, it ap- 
pears, was formerly a grain distillery, but 
was surveyed and accepted, to be used by 
Brady as a molasses distillery. When used 
as a grain distillery, it had a mixing tub, 
j placed above the mash tub, known as "tub 
j II" in these proceedings, which was con- 
I nected with the mash tubs by pipes. When 
i the place was surveyed and accepted as a 
molasses distillery, this tub M, which, from 
its character, and location, could be used as 
a fermenting tub, was permitted to remain 
as it was, but was not described as a fer- 
menting tub in any plan or description. 
There was also in the yard a cistern or re- 
ceptacle, which could be used as a mixing 
tub for molasses, and which was connected 
by hose with tub M. 

There was also in the cistern room a hole 
in the wall, through which hose could pass 
out of the spirit cistern, and also a sort of 
man hole in the roof, through which ingress 
could be had to attach the hose. The dis- 
tillery was, therefore, so arranged, that, by 
using the cistern in the yard as a mixing 
tub, and the tub M as a fermenting tub, the 
capacity of the distillery would be increased 
beyond the capacity shown on the plan; 
while any increased production could be re- 
moved from the cistern by the hose. More- 
over, the distillery was permitted to run for 
some time without any night watchman, and 
the day watchman never informed himself of 
the condition of the cistern room. These 
facts have been proved, as tending to show 
that the specific acts and omissions charged 
against the distiller were accompanied with 
the intent to defraud, and to conceal from 
the revenue officers facts required to be 
stated in his books. They are material on- 
ly for that purpose, and do not of themselves 
work a forfeiture of the property in ques- 
tion, under any of the counts in this informa- 
tion. But there are other facts shown, and 
others offered to be shown, which, it is 
claimed, do work the forfeiture of the spirits 
proceeded against. In considering these 
proofs, it will be convenient first to deter- 
mine the construction to be put, by this 
court, upon section 96 of the act of 186S, 
upon which section many of the present char- 
ges depend. 

The ground taken on the part of the gov- 
ernment is, that section 96 is to be construed 
as if it read thus: "If no other penalty or 
punishment is imposed, there shall be a pen- 
alty of $1,000; and the offender, if a distiller, 
shall forfeit all spirits owned by him, wheth- 
er punishable otherwise or not." But I am 
unable so to read the law. As I view this 
section, it manifests an intent to cover, by 
a general provision, those instances in the 
statute where acts have been enjoined or 
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forbidden, but no punishment attached. I 
do not find in the section any words indicat- 
ing an intent to cumulate or to increase pun- 
ishments; and in the absence of such words, 
I am of the opinion, that the section must 
be held to mean, what it appears to me to 
say, that, in cases where the statute has 
. attached no punishment to the doing or omit- 
ting of acts required, or forbidden, such act 
or omission, when knowingly or -willfully 
committed, shall be punished by the inflic- 
tion of the penalty and forfeiture provided 
by this section. I am aware that different 
constructions have been given.to the section, 
but, to my mind, the more weighty reasons 
are in favoi of the construction I have 
here adopted. Quantity of Distilled Spirits 
[Case Xo. 11,495] Blatchford, J.; U. S. 
v. One Rectifying Establishment [Id. 15,- 
952] Hill, J.; XT. S. v. One Hundred and 
Thirty-Three Casks of Distilled Spirits [Id. 
15,040] Hoffman, J.; U. S. v. Ninety-Five 
Bbls. Spirits [Id. 15,889] Lowell, J. This 
view of the effect of section 96 removes from 
consideration a large portion of the present 
information, and limits the inquiry, as re- 
gards the charges made under this section, 
to those unlawful acts and omissions for 
which no punishment is provided by any 
other section of the act. 

Of this class is the charge that the distiller 
omitted to furnish to the assessor an accu- 
rate plan or description of the distillery, 
showing the number and contents of every 
mash tub and fermenting tub, as required 
' by section 9 of the act of July 20, 186S. 
And also the charge that, contrary to the 
same section, there was an alteration made 
in the distillery, which was not disclosed by 
any supplemental plan. 

These charges the government claim to 
have supported by the evidence as to the 
character, locality, and use of the tub il, 
which, it is conceded, was never designated 
on any plan as a fermenting tub. 
' I have carefully considered this evidence, 
and, although I think it clear that tub M 
could be used as a fermenting tub, I do not 
find it proved that it was, in fact, ever so 
used. There may be ground for suspicion 
that it was at times so used, but I cannot 
condemn property upon suspicion. This por- 
tion of the information must, therefore, fail 
for want of proof. 

Again, it is claimed that this property must 
be forfeited, because it appears that the fer- 
menting tubs were not emptied at the ex- 
piration of forty-eight hours after they were 
filled, that being the fermenting period of 
this distillery, as required by section 19 of 
the act of 1868. What should be the true 
construction of this portion of section 19 is 
not clear. It would not be unreasonable to 
hold that the words, "Every tub shall be 
emptied at the end of the fermenting period," 
should be taken in connection with the words, 
"'emptied of ripe mash or beer," used in the 



first part of the paragraph, and the provision 
construed to mean that mash or beer, when 
fermented according to the distiller's notice, 
shall be emptied at the end of the fermenting 
period, if ripe. Such a construction would prob- 
ably dispose of the charge, under considera- 
tion, in the present position of the evidence. 
But any construction of this provision of the 
statute is rendered unnecessary in this case, 
inasmuch as an examination of the informa- 
tion discloses the fact that it contains no 
averment which will support the charge in 
question. 

The practice in this district, in cases of 
proceedings in rem to enforce forfeitures 
arising under the revenue laws, has been, in 
the first instance, to permit an information 
to be filed containing numerous counts for 
violations of various statutes, charged for 
the most part, in the words of the statute, 
but to require the district attorney, before 
the trial, to file a specification of the counts 
on which he intends to rely, accompanied, 
when necessary, with a description of the of- 
fences intended to be proved, sufficient to 
inform the claimant of the particular charge 
which he will be called on to meet. This 
practice, which is analogous to the practice 
in certain classes of criminal prosecutions, 
has proved convenient and conducive to jus- 
tice, and it has been followed in the present 
case. 

The specification in this case designates the 
loth count in the information as one of those 
relied on, and that under it the charge in 
question will be sought to be maintained. 

Now the 15th count omits to charge any 
violation of that part of section 19, which 
requires the tubs to be emptied at the end 
of the fermenting period, and to remain 
empty for the space of 24 hours. The omis- 
sion in this count of any allusion to any vio- 
lation of that portion of the section on which 
the count is framed, is fatal. I therefore 
dispense with any consideration of the evi- 
dence which is claimed to show any omis- 
sion to empty the fermenting tubs at the end 
of the fermenting period, or to allow them 
to remain empty for a period of 24 hours. 

Again, it is contended that the property is 
forfeited by virtue of the portion of section 
19 of the act of 1868, which declares that if 
any false entry be made, or any entry omit- 
ted from the distiller's book, with intent to 
defraud, or to conceal from the revenue oflS- 
cers any fact or particular, required to be 
stated and entered in the book, the distillery, 
distilling apparatus, and the lot or tract of 
land on which it stands, and all personal 
property of every kind or description on said 
premises used in the business there carried 
on, shall be forfeited to the United States; 
and it is insisted that the property in ques- 
tion, being distilled spirits seized on the 
premises belong to the distiller, are covered 
by the words "personal property on the prem- 
ises." But these words are qualified by the 
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subsequent words, "used in the business,' * 
and I do not consider that distilled spirits 
in casks, or in the cisterns of a distillery 
which has produced them, can be held to be 
personal property used in the business there 
carried on. These are the products of the 
business, and would naturally have been 
designated specifically, if intended to be with- 
in the provisions of the act 

I have thus disposed of all the counts in 
this information, upon which the government 
has relied, and the result is that the informa- 
tion must be dismissed, and the property dis- 
charged. 

A certificate of probable cause for the 
seizure must be given. 



Case KTo, -15,154. 

UNITED STATES v. FOUR THOUSAND 
ONE HUNDRED AND SEVENTY- 
FIVE CIGARS. 

[25 Int. Rev. Rec. 132.J 

Circuit Court, D. Louisiana. 1S79. 

Internal Revenue — Illegal Use of Stamps- 
Authority of Commissioner. 

[One who has cut the internal revenue stamps 
on boxes of cigars, and taken out and repacked 
the cigars in the same boxes, with intent to dis- 
pose of them, without adding new stamps, cannot 
justify himself therein on the ground that he 
had received permission to do so from the com- 
missioner of internal revenue: for, even if such 
permission were granted, it would be in viola- 
tion of law. and of no effect.] 

[This was a proceeding for the forfeiture of j 
4,175 cigars because of an alleged violation of 
the internal revenue laws.] 

BILLINGS, District Judge (charging jury)- | 
The testimony of the claimant in this case j 
must necessarily terminate it in favor of the 
government. He testifies that, having re- t 
ceived a letter from the late commissioner of \ 
internal revenue, giving him permission, he j 
caused the, stamps upon a great many boxes , 
of cigars to be cut, and the boxes opened, j 
and the cigars taken out, repacked, and put 
in the same boxes again, with the view of dis- ■ 
posing ol them without adding new stamps. ! 
It is not within the authority of the commis- ■ 
sioner of internal revenue to authorize any 
such us,e of stamps. The whole effort of con- 
gress to prevent the use of stamps or stamped • 
boxes more than once would be thwarted, and : 
the whole matter left to the imperfection and . 
uncertainty of parol evidence if this were per- : 
missible. My duty is therefore clear. I must ] 
direct you to find a verdict for the govern- | 
nient. If the claimant has really relied upon 
any letter received from the internal revenue 
department, he can state that fact in an ap- 
plication for a remission of the penalty. And 
for that purpose I shall allow him thirty days, 
before the lapse of which time judgment will 
not be signed. 
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UNITED STATES v. FOX. 

[Deady, 579; 11 Int. Rev. Rec. 36.] i 

District Court. D. Oregon. May 15, 1869. 

Internal Revenue — Penal Action — Okiginal 
Packages — New Tkial— Vekdict. 

1. The verdict of a jury is, presumed to be cor- 
rect and should be sustained, if the evidence by 
any fair construction will warrant such finding. 

2. Goods are sold "in the original and unbroken 
package" within the meaning of the act of 
July 13, 1866 (14 Stat. 144), although the pack- 
age is opened foi inspection, if closed again bo- 
fore delivery without the contents being changed. 

3. When the verdict of a jury is directly con- 
trary to the evidence and the law applicable 
thereto, it is the imperative duty of the court to 
set it aside; and it makes no difference in this 
respect that the action is brought to recover a 
penalty given by statute. 

4. What is called "the justice of the case" on 
a motion for a new trial is not affected by the 
fact that a moiety of the penalty recovered 
will go to the person who gave information of the 
violation of the law, whereby such penalty was 
incurred. 

At law. 

John C. Cartwright, for the motion. 
David Logan, contra. 

DEADY, District Judge. On February 11„ 
1869, the plaintiff commenced this action to 
recover from the defendants the sum of $1,- 
300 penalties. The complaint contains three 
counts. The first charges that the defend- 
ants at Corvallis on July 8, 1868, sold twelve 
bottles of pomade, without the same being 
duly stamped. The second charges at the 
place and date aforesaid the sale of twelve 
bottles of hair oil, without the same being 
duly stamped; and the third count is upon 
the sale of two bottles of Lubin*s Extract 
without being stamped. On March 10, 1869,- 
the defendants answered the complain^ and 
thereby denied that they sold the several arti- 
cles mentioned in the complaint without the 
same being duly stamped. On May 4, 1869, 
the ease was tried before a jury, which re- 
sulted in a general verdict for the defendants. 
On May 5, the district attorney filed a mo- 
tion for a new trial, which motion <on the fol- 
lowing day was argued by counsel and taken 
under consideration by the court. 

On the tri^l the government witness— Lean- 
der Quivey— testified that at the time and 
place mentioned in the complaint, he pur- 
chased the- articles therein specified of the 
defendant E. Fox, in the store of E. Fox & 
Bros., and that the same or any of them 
were not stamped. That at the time the wit- 
ness, in company with one Culpepper, was 
traveling through the Wallamet and Ump- 
qua valleys, purchasing these and similar arti- 
cles at the various stores along the route, 

i [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission. 
11 Int Rev. R'ic. 36, contains only a partial re- 
port.] 
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for the purpose of causing actions to be 
brought against the sellers, to recover the 
penalties given by law against the persons 
who sold perfumery, sardines, etc., without 
the same being duly stamped. That the wit- 
ness was induced to this, in the expectation 
of obtaining a moiety of the penalties that 
might be recovered and for the purpose of 
compelling the defendants and others engaged 
in selling unstamped goods, to obey the law. 
The articles said to have been purchased by 
the witness, were produced by him before 
the court. These were a small wooden box 
containing 12 one ounce and a half bottles 
of hair oil, and a similar box, somewhat 
larger, containing 12 bottles of pomade, and 
2 bottles of Lubin's Extract. - None of the 
bottles produced were stamped or appeared 
ever to have been stamped. The boxes were 
evidently the original packages in which the 
goods were packed by the manufacturer. In 
the inscription upon the bottles and the brand 
upon the boxes there was evidence tending 
to show that the got)ds were of French man- 
ufacture, and therefore "imported articles." 
In relation to the circumstances of the pur- 
chase, the witness, Quivey, testified that he 
purchased these articles of the defendant B. 
Fox. That before the purchase wasr made, 
and while the witness was bargaining for the 
goods, E. Fox opened both the boxes, so as 
to enable the witness to examine one or two 
bottles in the small box and five bottles in 
the larger box. That at the suggestion of 
Culpepper, who was near by, witness asked 
Fox to take out three bottles from the larger 
box and replace them with three smaller bot- 
tles of pomade from an unpacked lot of per- 
fumery in bottles, then on the store shelf. 
That Fox made the exchange as required, 
when the purchase was completed and Fox 
nailed up the boxes and delivered them to 
the witness, who paid him for them. At the 
same time the witness purchased the two bot- 
tles of Lubin's Extract, which Fox took from 
the shelf. The witness also produced a bill 
of these articles, made out to himself, dated 
"Corvallis, July 8, 1S69," and receipted in 
the name of "E. Fox & Bros.," which he tes- 
tified was written and delivered to him by 
Fox at the time of the purchase. In this bill, 
the pomade is charged in two lots— three 
quarters of a dozen at $3..*50 per dozen, and 
one quarter of a dozen at $2.50 per dozen, 
thus corresponding to the statement of the 
witness, that there were nine large and three 
small bottles of that article. E. Fox, one of 
the defendants, testified that about July, 1868, 
at Corvallis, he sold Quivey two boxes of 
perfumery and two bottles of Lubin's Ex- 
tract. That the boxes were similar to those 
produced in court, but could not say posi- 
tively that they were the same ones. That 
he opened both the boxes that he sold to 
Quivey and showed him the contents and then 
nailed them up again. That before closing 
one of the boxes he took out three of the bot- 
tles and took three bottles off the shelf and 



put them in the box in place of those taken 
out. That the two bottles of Lubin's Extract 
and three bottles of pomade taken off the 
shelves were stamped, but that the oil and 
pomade originally in the boxes were not 
stamped. O. Fox, the brother of E. Fox, tes- 
tified that he was employed in defendant's 
store at the time of purchase, and had been 
for three years previous. That he was not 
very near to his brother when the sale was 
made, but that he was in the store and saw 
that his brother was selling perfumery, some 
in boxes and some by the bottle. That he 
did not observe whether the bottles were 
stamped or not, but he was certain that they 
were, because he knew that all the bottles on 
the shelves were stamped. 

This action is brought upon the internal rev- 
enue act of July 13, 18SG (14 Stat. 144). It 
substantially provides that any person who 
shall make, prepare and sell, or remove for 
consumption or sale, among other things, any 
perfumery, whether of foreign or domestic 
manufacture, without affixing a proper stamp 
thereon, shall incur a penalty of fifty dollars 
for every such omission; and that any per- 
son who shall offer or expose for sale any 
such perfumery shall be deemed the manu- 
facturer thereof: provided, that when import- 
ed perfumery shall be sold in the original and 
unbroken packages in which the bottle or 
other enclosure w r as packed by the manufac- 
turer, the person so selling such article shall 
not be subject to any penalty on account of 
the want of the proper stamp. 

The grounds of the motion for a new trial 
as stated therein, are: (1) That the evidence 
is insufficient to justify the verdict; and, (2) 
That it is against law, and contrary to the in- 
structions of the court. For either of those 
causes, when the material rights of a party 
are substantially affected thereby, the court 
may and should, upon the motion of the party 
aggrieved, set aside the verdict. Code, Or. 
197. 

As to the second and third counts of the 
complaint, this motion must be denied. Upon 
the question of whether the two bottles of 
Lubin's Extract were stamped or not, there 
was conflicting evidence nearly balanced. 
The verdict of a jury is presumed to be cor- 
rect, and should be sustained by the court, 
if the evidence by any fair construction will 
warrant such a finding. 3 Gran. & W, New 
Trials, 1239, 1240. Upon this conflict of tes- 
timony, the jury were entitled to decide this 
question of fact, and the court ought not to 
disturb their verdict, although it might have 
come to different conclusions from the same 
premises. 

As to the twelve bottles of oil contained in 
the smaller box, there was no conflict in the 
testimony, and the verdict in this respect cor- 
responds with the evidence and the instruc- 
tions of the court. It was manifest that this 
box was an original package, within the pur- 
view and reason of the proviso to section 169. 
What constitutes such an original package, 
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must depend in a great measure upon the cir- 
cumstances of the particular case. It is ap- 
parent that the object of the proviso was to 
relieve the importer and jobber from the 
trouble and expense of opening the package 
immediately enclosing the bottle or other ar- 
ticle, and stamping it, and then repacking it. 
But whoever sells these goods in broken pack- 
ages, is not within the reason of the proviso. 
He can stamp them without any unnecessary 
inconvenience or expense, and he must do it 
or incur the penalty for the omission. Al- 
though the top of this box was taken off by 
the defendant Fox, it was only for the pur- 
pose of enabling the witness Quivey to ascer- 
tain the kind and quality of its contents, and 
before the sale and delivery to him it was 
put on again, with the contents unchanged in 
kind or quantity. Under these circumstances 
the defendant must be considered as selling 
an unbroken package, the contents of which 
were not then required to be stamped; and 
to this effect the court instructed the jury on 
the trial. Then the only remaining inquiry 
is, was the package imported? Upon this 
point the evidence was weak; but from the 
label on the bottles and the brand on the box, 
in the absence of anything to the contrary, 
the jury were warranted in finding in the af- 
firmative of this question. But as to the count 
upon the 12 bottles of pomade, this verdict 
must be set aside. True, as to the three bot- 
tles which were taken from the shelf and pla- 
ced in the box, there was a conflict of testi- 
mony, as to whether they were stamped or 
not. But as to the nine bottles, which were 
a part of the original contents of the package, 
there is no conflict of testimony. The evi- 
dence of the government witness and the de- 
fendant agree in every particular. The pack- 
age was opened, and three bottles being 
taken out of it, it was sold with only the re- 
maining nine bottles in it. This was a bro- 
ken package, and so the court instructed the 
jury. In this respect, this verdict is directly 
contrary to the evidence and the law. It is 
therefore the imperative duty of the court to 
set it aside. But it is said that this is a 
penal action— for a penalty—and therefore the 
court should not disturb the verdict, however 
plainly against the evidence and law. The 
provisions of the Code, however, relating to 
new trials, make no such distinction, nor is 
there any good reason why they should. The 
rule prescribed is uniform, whether the ac- 
tion be for a penalty or upon a contract If 
the evidence be insufficient to justify the ver- 
dict, or the same be against law, it should be 
set aside. 

It may here be admitted, that what is some- 
times called "the justice of the case," is also 
to be considered by the court upon an appli- 
cation for a new trial. But what Is this "jus- 
tice of the ease," unless it be the rights 
which the law would give or withhold from 
the parties, regardless of any technical advan- 
tage which one may chance to obtain over 
the other. Considered in this light, "the jus- 



tice" of this case is with the plaintiff, so far 
as the penalties arising from the sale of the 
nine unstamped bottles of pomade is concern- 
ed. The defendant, upon his own testimony, 
sold them in a broken package without 
stamps, and thereby incurred these penalties, 
which the United States has a good right to 
recover from him as he has to the profits of 
the sales of his goods. Nor is the "justice 
of the ease" in any manner affected by the 
fact, that the United States has seen proper 
to provide, that a moiety of these penalties, 
when recovered, shall be given to the person 
who gave information of the violation of the 
law, by w r hich they were incurred. With 
the policy or impolicy of imposing these pen- 
alties the court has nothing to do. Whoever 
has incurred them without fraudulent intent 
or gross negligence may have them remitted 
by applying to the secretary of the treasury. 
But, when in a court of law, the illegal sale 
of unstamped goods is shown, as in this case, 
by clear and unquestioned evidence, the ver- 
dict should be given accordingly, and if for 
j any reason it is not, the court will not hesi- 
tate to set it aside as erroneous. Upon the 
power of the court to set aside a verdict in an 
action for a penalty, independent of the Code, 
see U. S. v. Halberstadt [Case No. 15,2761. 

An order will be made refusing the motion 
for new trial, as to the second and third 
counts, and setting aside the verdict as to the 
first count, provided that the plaintiff will file 
a written admission for the purpose of a new 
trial, that three of the bottles described in 
said count were duly stamped. 



Case No. 15,156. 

UNITED STATES v. FOX et al. 

[1 Lowell, 199.] i 

Circuit Court, D. Massachusetts. Jan.. 1868. 

Internal, Revenue— Distilling— Failure to Pat 

Tax— Proof Gallons— Special 

Tax— Indictment. 

1. In an indictment on section 23 of the act 
of July 13, 1866 (14 Stat. 153), for carrying on 
the business of a distiller of spirits, without pay- 
ing the special tax, it is not necessary to set 
out the particular acts of distilling or the kinds 
of spirit. 

2. "Then and there distilling and manufactur- 
ing spirits to a very large amount, to wit, to the 
amount and number of one thousand gallons of 
proof spirit," is a sufficient affirmative allega- 
tion that the defendant did distil. 

3. Gallons of proof spirit in that connection 
means the same thing as the proof gallons of 
spirit mentioned in the statute, that is, the gal- 
lons, which if the liquor were of exact proof it 
would measure; and the evidence will not be 
confined to spirits which are actually of proof 
strength. 

4. Such an indictment is not open to objection 
as multifarious if it charges in the same count 
that the defendants and each of them carried 
on the business. 

5. "Where the law substituting special taxes 
for licenses took effect upon distillers from and 



1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.! 
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after September 1, 1866, and the charge was 
that the defendants carried on the business of 
distillers on the first of September, 1866, and 
thence to the tenth of December, 1866, without 
paying the special tax required by law, and 
under the former law licenses were issued for the 
business, to run from May to May, though for a 
smaller fee: Quaere, Whether a person licens- 
ed under the old law, May 1, 1866, may not con- 
tinue the business without further payment to 
May 1, 1867? 
[Cited in U S. v. Pope, Case No. 16,069.] 
6. Such a person would not be indictable for 
continuing the business until due assessment of 
the additional fee, if any, had been made; and 
an indictment, which showed the business to 
have been begun under the old law and con- 
tinued under the new, should negative the pay- 
ment of the license fee, or of the additional fee, 
as well as of the special tax. 

Indictment against two persons [John J. 
Fox and another] alleged that they carried 
on the business of a distiller on the first day 
of September, 1866, and on divers other days 
up to and until the tenth day of December 
of the same year, without having paid the 
special tax as required by law; they and 
each of them then and there distilling and 
manufacturing spirits to a very large amount, 
to wit, to the amount and number of one 
thousand gallons of proof spirit After con- 
viction they moved in arrest of judgment. 

L. S. Dabney, for defendants. (1) The in- 
dictment ought to charge the particular 
acts which go to show that the defendants 
were distillers, with time, place, &c. (2) 
Then and there distilling and manufactur- 
ing is argumentative. (3) Both counts are 
multifarious, because they charge that the 
defendants and each of them distilled, &c. 
(4) The evidence should have been strictly 
confined to the manufacture of spirit of pre- 
cisely proof strength, because the only charge 
is of making such spirit. (5) There should 
be a charge, either that the defendants 
began business after the new law went into 
effect, or that they had paid no license 
fee under the old law, bcause the licenses 
were from May to May, and would protect 
the business for the first eight months after 
September 1, 1866. 

H. D. Hyde, Asst. Dist Atty., for the Unit- 
ed States. It is not necessary to negative the 
existence of a license, because, supposing 
one to have been granted, it would not pro- 
tect this business after September 1. Sec- 
tion 80 of the new act (14 Stat. 122) provides 
that where any person has been assessed 
for a license before the passage of this act, 
and the amount so assessed is equal to 
the tax herein imposed for the business cov- 
ered by such license, no special tax shall 
be assessed until the expiration of the pe- 
riod for which the license was assessed. 
This implies that where the tax is increased, 
as is the fact with distillers, the license does 
not protect Besides, the allegation of time 
is immaterial, and this objection, therefore, 
comes too late. After verdict we may pre- 
sume that the evidence proved the acts to 



have been done since May 1, 1S67, the in- 
dictment having been found since that time. 

LOWELL, District Judge. As I had oc- 
casion to observe in another case, the prece- 
dents prescribe a very simple form of char- 
ging such a crime as this and of negativing 
the authority or license. And in general, 
when the charge is, that a ^certain trade has 
been carried on, or that the defendant has 
sustained a particular character, as that of 
a barrator, scold, &c, it is not essential to 
set out the particular acts which go to make 
up the trading or course of life. -It would be 
otherwise if each act were a crime; or if 
by the statute definition a fixed number of 
separate acts made up the crime. Under 
this law, the quantity of spirits distilled is 
important, because the minimum fine de- 
pends upon it; but not the kind of spirits,, 
nor the separate acts of distilling. So as 
to the time. The acts being continuous, it 
is well to charge them as having been done 
on divers days between two certain days. 
Com. v. Tower, 8 Mete. [Mass.] 52T; Wells- 
v. Com., 12 Gray, 327 (per Metcalf, J.). 

The objection to the expression "then and 
there distilling," &c, applies only to the first 
count; but it is not valid even to that; the 
legal intent of these words is, that the de- 
fendant did then and there distil. Turns v. 
Com., 6 Mete. [Mass.] 224. The charge that 
two persons and each of them carried on a 
business is well enough if they were part- 
ners or jointly concerned in the business. 
Rex v. Dixon, 10 Mod. 335. And this indict- 
ment clearly points to a joint trade. I do 
not decide that in a misdemeanor such an ob- 
jection can ever be taken at this stage of 
the ease. 

It was urged with great apparent con- 
fidence, both at the trial and since, that the 
allegation of distilling one thousand gallons 
of proof spirit, confines the government to 
showing the manufacture of spirit at the ex- 
act strength of first proof, as established 
by another part of the statute, that is, one- 
half alcohol. I am of opinion, on the con- 
trary, that this expression, "gallons of proof 
spirit," m the connection in which it i& 
found, is not intended to be descriptive of 
the kind or strength of the spirit distilled, 
but only of the quantity, according to the 
statute standard. The mode of taxation, bor- 
rowed by congress from the excise laws of 
England, is to assess spirits by a conven- 
tional measure, depending upon the amount 
of alcohol which they contain. This meas- 
ure is expressed in gallons, though the pre- 
cise number of gallons taxed does not ex- 
ist, excepting when the spirit is of exactly 
proof strength. Thus, for the purposes of 
taxation, that quantity, be it more or less, 
which contains ten gallons of pure alcohol, 
is twenty gallons of proof spirits. This has 
been found to be a very fair and convenient 
method, and it has led to the use of the 
phrases, proof gallons, gallons of proof spirit. 
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gallons of spirit at the strength of proof, all 
of which mean the estimated number of gal- 
lons contained in the liquors spoken of, 
whatever their actual bulk may be. This use 
of terms I find in Cre's Dictionary, Mus- 
pratUs Chemistry, and other works of like 
character. Our statute taxes the proof gal- 
lon, and it is easy to understand what that 
is, though I hava not found any general dic- 
tionary of the language that defines any such 
gallon. This indictment sets out the num- 
ber of such gallons, in order to enable the 
court to impose the proper fine. 

The last objection appears to be well tak- 
en. The indictment ought to show that the 
business was carried on without due pay- 
ment. Now every thing here alleged may 
be true, and yet the defendants may have 
paid a license fee on the first of May. 1S(K>, 
and the business may have been conducted 
under the license. The new act went into 
operation on the second day of September, 
and it does require a larger fee to bo paid 
by distillers than was required by the stat- 
ute of 1864; but it may well be doubted 
whether the assessors would be authorized 
to assess the increased amount before the 
following May, upon those who had licenses 
under the old act. I find nothing in the new 
act looking to any such action, excepting the 
proviso of the eightieth section, cited at the 
bar. which prohibits a new assessment in 
certain cases; the implication from that 
proviso is hardly strong enough to warrant 
me in adding a positive duty not elsewhere 
enjoined. I am informed that the practice 
of assessors has not been uniform in the dif- 
ferent districts in this particular; and I can 
easily understand that this might be so. 
But of this I am clear, that it cannot have 
been the intention of the law to render a 
distiller liable to these severe penalties who 
was carrying on his business under license 
when the new law took effect, unless he had 
been duly assessed and called on to pay 
the additional fee. and had refused or neg- 
lected to do so. 

It is said that the time is immaterial, and 
that on this motion it may be presumed that 
evidence was given of acts done since May 
1, 18(57. It is not material to prove the time 
precisely as alleged, but it is necessary that 
the time charged should be consistent with 
the offence charged, so that the indictment 
shall be good on its face. Thus to lay an 
impossible time, or one beyond the statute 
of limitations; or that a crime which can 
only be committed on Sunday was done on 
Monday, &c, would be bad. In motions for 
arrest of judgment, the time is presumed to 
be truly alleged (Com. v. Iiitchings, 5 Gray, 
485); and taking this to be so, this indict- 
ment shows that the statute had come into 
full operation only as to those distillers who 
began .business afterwards, or who being as- 
sessed for an extra license fee had not paid 
it, and not as to all distillers; and these de- 
fendants should have been shown to be with- 



in its operation, by alleging either that they 
began the business under the new law, or 
that they were not licensed under the old 
law, or that having been so licensed and 
having been assessed an additional fee, they 
had not paid it. Judgment arrested. 
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UNITED STATES v. POYE. 

[1 Curt. 364.] i 

Circuit Court, D. Massachusetts. Mav Term, 
1853. 

Larceny from Mail— Letter— Bank Note— In- 
dictment. 

1. Evidence that the prisoner uttered as genu- 
ine, what purported on its face to he a bank-note, 
is competent proof that it was a bank-note, 
though it is not otherwise shown such a hank ex- 
isted. 

[Cited in State v. Brown, 4 R. I. 535.] 

2. A letter, containing money, deposited in the 
mail, for the puipose of ascertaining whether 
its contents were stolen on a particular route, 
and actually sent on a post route, is a letter 
intended to be sent by post within the meaning 
of the post-office act (4 Stat. 102). 

[Cited in U. S. v. Rapp. 30 Fed. 822. Dis- 
tinguished in U. S. v. Matthews, 35 Fed. 
895. Cited in U. S. v. Wight. 38 Fed. 
109; U. S. v. Bethea, 44 Fed. 803; U. S. 
v. Grimm, 50 Fed. 531.] 

3. The description of the termini, between 
which the letter was intended to be sent by 
post, cannot be rejected as surplusage, but must 
be proved as laid. 

[Distinguished in I". S. v. Okie, Case No. 15,- 
916. Cited in U. S. v. Thomas, Id. 10,473; 
Walster v. U. S.. 42 Fed. 893.] 

4. It is necessary, in an indictment for larceny 
from a letter under the 21st section of the act, 
to lay the property stolen on some person other 
than the prisoner. 

[Cited in U. S. \. Laws, Case No. 15,579.] 

[This was an indictment against Mark W. 
Foye for larceny from the mail.] 



I CURTIS, Circuit Justice. The prisoner, 
I being a mail carrier, was indicted for steal- 
| iug a bank-note from a letter deposited in 
the mail of the United States, and intended 
to be conveyed by post. Having been found 
guilty by the jury, he has moved for a new 
trial, and in arrest of judgment. The first 
cause assigned for a new trial, is. that the 
defendant, not having been sworn, was not 
liable to be convicted as a mail carrier, un- 
der the 21st section of the act of March 3, 
1825 (4 Stat. 102). This cause is not suffi- 
cient. The third section of the act express- 
ly subjects persons employed in the convey- 
ance of the mails to all pains, penalties, and 
forfeitures, for violating the injunctions of 
this act, though not sworn. The 21st sec- 
tion, by inflicting a penalty on the act char- 
ged in the indictment, must be considered 
as enjoining mail carriers not to commit 
that act; and consequently, if they do it, 

i [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
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they are subject to the penalty provided in 
the 21st section. 

The second ground of the motion is, that 
the jury -were erroneously instructed con- 
cerning certain evidence. The indictment 
■charges that the letter contained "a certain 
hank-note, of the denomination of five dol- 
lars, purporting to be issued by the Caseo 
Bank of Portland, in the state of Maine; 
the said bank-note being an article and evi- 
dence of value, viz.: of the value of five dol- 
lars.*' Evidence was offered by the govern- 
ment, tending to prove that the person who 
inclosed the note in the letter, received the 
bill as of the value of five dollars; that the 
defendant, after taking it from the letter, 
paid it to a creditor, in discharge of a 
debt of five dollars; and a broker, who was 
much accustomed to receive bills purporting 
to be issued by the Caseo Bank, having ex- 
amined this bill, testified that it was like the 
bills lie was accustomed to receive and pay. 
The jury were instructed that, if they be- 
lieved this evidence, it was competent for 
them to find this note was a bank-note of 
the value of five dollars. In this instruc- 
tion, we think there was no error. The act 
of the defendant, in passing this note in 
payment of a debt of five dollars, was 
equivalent to an affirmance by him, that it 
was what it purported to be. It is a famil- 
iar rule, that the indorser of negotiable pa- 
per is estopped to deny the genuineness of 
Jill signatures which precede his own. And 
though this rule is not applicable to paper- 
passing by delivery only, and the defendant 
was not estopped, as against the United 
States, from showing this was not a bank- 
note, yet we have no doubt his uttering it 
as genuine was evidence to go to the jury to 
prove it to be a bank-note, and of the value 
of five dollars; and if so, it would warrant, 
in point of law, in the absence of all other 
ovidenee,,a finding to that effect. 

The next cause assigned is, that the partic- 
ular letter proved did not support the alle- 
gation in the indictment, which charges 
that one ,T. Pike Stickney deposited in the 
post-office at Georgetown a letter, addressed 
to John Blake, Ipswich, *' which was in- 
tended to be conveyed by post, and was 
then and there mailed, to be conveyed in 
the mail of the United States, to the town 
of Ipswich aforesaid." The evidence show- 
ed that Stickney was the postmaster at 
Georgetown; that in consequence of the 
loss of money from the mail on that route, 
he agreed with the postmaster at Xewbury- 
port to deposit in the mail a letter, contain- 
ing money, addressed to John Blake, Ips- 
wich; if the letter should arrive safely at 
Xewburyport, it was not to be sent on to 
Ipswich, but was to be returned to Stickney. 
In pursuance of this arrangement, this let- 
ter and money were sent, arrived safely at 
Xewburyport, and were returned to Stick- 
ney, who, the next day, remailed the same 
letter, and the bag containing it was com- 
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mitted to the prisoner, who was the mail 
carrier between Georgetown and Newbury- 
port. The letter was mailed precisely like 
other letters; that is to say, a bill was made 
out, containing the usual entries; this bill 
and the letter were inclosed in a wrapper, 
and the packet addressed to Ipswich, and 
deposited in the mail-bag. with other pack- 
ets. 

The first objection is, that this was not a 
letter intended to be conveyed by post, with- 
in the meaning of the act, and of the in- 
dictment. And the prisoner's counsel relies 
chiefly on the decision of the judges on a 
question reserved, in the case of Reg. v. 
Rathbone, 1 Cromp & M. 220. But we con- 
sider that case distinguishable from this. 
By 1 Vict. c. 3G, § 47, it is enacted, that 
"post letter shall anean any letter or packet, 
transmitted by the post, under the authority 
of the postmaster-general." The prisoner 
was indicted foi stealing a post-letter. It 
appeared that an inspector placed the letter 
which w r as stolen, among some other letters, 
which the prisoner, who was employed in 
the post-office, was to sort, and inclosed in 
it a sovereign, to try the prisoner's honesty, 
which was suspected. This letter the pris- 
oner stole; and it was held not to be a post 
letter, within the meaning of the act; for 
though, in fact, the letter was in the post- 
office, it had not come there in the course of 
business, and so was not transmitted by 
post, under the authority of the postmaster- 
general. In the case at bar, the only ma- 
terial difference between the letter stolen, 
and any others in the same bag, was, that 
it was not intended to be sent to its ad- 
dress. But it was intended to be conveyed 
by post from Georgetown to Newburyport, 
and was regularly mailed for that purpose. 
We do not think the -purpose of the writer, 
not to have the letter go to its apparent 
destination, affects its character, or prevents 
it from being a letter intended to be trans- 
mitted by post, or takes it out of the protec- 
tion of the statute. 

But a far more difficult question arises un- 
der the other part of the objection. The in- 
dictment alleges, not only that this letter 
was intended to be conveyed by post, but 
describes where it was to be conveyed; it 
fixes the termini as Georgetown and Ips- 
wich. The allegation is, in substance, that 
the letter was intended to be conveyed by 
post from Georgetown to Ipswich. The 
question is, whethei the words, from George- 
town to Ipswich, can be treated as surplus- 
age. It was necessary to allege, that the 
letter was intended to be conveyed by post 
The words, from Georgetown to Ipswich, 
are descriptive of this intent. They de- 
scribe, more particularly, that intent which 
it was necessary to allege. In U. S. v. How- 
ard [Case No. 15,4031, Mr. Justice Story lays 
down the following rule, w T hich we consider 
to be correct: "No allegation, whether it be 
necessary or unnecessary, whether it be 
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more or less particular, which is descriptive 
of the identity of that which is legally es- 
sential to the charge in the indictment, can 
sver be rejected as surplusage." Apply that 
rule to this case. It is legally essential to 
the charge to allege some intent to have the 
letter conveyed somewhere by post. Sup- 
pose the indictment had alleged an intent 
to have it convened between two places 
where no post-office existed, and over a 
route where no post-road was established by 
law. Inasmuch as the court must take no- 
tice of the laws establishing post-offices and 
post-roads, the indictment would then have 
been bad; because this necessary allegation 
would, on its face, have been false. Words, 
therefore, which describe the termini and 
the route, and thus show what in particular 
was intended, do identify the intent, and 
show it to be such an intent as was capable, 
in point of law, of existing. 

And we are obliged to conclude that they 
cannot be treated as surplusage, and must 
be proved, substantially, as laid. AVe are 
of opinion, ^ therefore, that there was a vari- 
ance between the indictment and the proof; 
and that, for this cause, a new trial should 
be granted. 
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UNITED STATES v. The FRANCIS F. 
JOHNSON. 

[20 Niles, Reg. 137.] 

District Court, D. South Carolina. April 6, 
1821. 

Slave Trade —Violation op Laws — Libel of 
Forfeiture. 
[A vessel which cleared from Alexandria for 
New Orleans with a cargo of slaves, and which 
had on board two slaves engaged at the time of 
seizure, and long prior^to shipping the cargo, 
in performing duty as members of the crew, but 
not rated as members thereof in the ship's arti- 
cles or log hook, held not subject to forfeiture 
under the statute relating to the slave trade, 
(4 Bior. & D. Laws 97; 2 Stat. 426,) becaust 
the said two slaves were not entered in the mani 
fest as part of the cargo.] ] 

[This was a libel of forfeiture against the ; 
brig Francis F. Johnson for alleged violation i 
of the laws relating to the slave trade.] 

DRAYTON, District Judge. The brig Fran- . 
cis F. Johnson departed from Alexandria in 
the District of Columbia, laden with negro 
slaves, to be transported coastwise, and des- . 
tined for the port of New Orleans, in the state ! 
of Louisiana. All the slaves on board, except \ 
two, were entered on the manifest. One of 
those two acted as cabin boy, and the other I 
as cook, and afterwards as an ordinary sea- j 
man before the mast. This vessel is libelled 
under the 9th section of the act prohibiting 
the importation of slaves into any port or 
place within the jurisdiction of the United 
States of America (4 Bior. & D. Laws, 97 [2 
Stat. 426]), without having entered in the 
manifest the said two negro slaves; and the 



brig having been fallen in with by the United 
States vessel of war commanded by ('apt. 
Lawrence Kearney, off the Salt Key Bank, in 
the entrance of the Gulf of Mexico, she has 
been sent in here for examination. 

The claimants contend the vessel and ne- 
groes should be discharged, because the evi- 
dence will not support forfeiture under the 
statute, and upon this ground, I shall consider 
the case, as argued by Mr. Gadsden, district 
attorney for the United States, and Mr. Dun- 
kin for the claimants. 

The object of this act is to throw all proper 
difficulties in the way of the slave trade, 
and to close this with other doors of slave im- 
portation To that end, the 9th section of 
the act provides that no ship or vessel of the 
burthen of forty tons or more shall carry any 
negro, mulatto, or person of colour from one 
port of the United States to another for the 
purpose of transporting them, to be sold or 
disposed of as slaves, or to be held to serv- 
ice or labor, without the captain, master, or 
commander making out and subscribing du- 
plicate manifests of every such negro, mulat- 
to, or person of colour on board such ship or 
vessel; therein specifying the name and sex 
of each person, their age and stature, as near 
as may be, and the class to which they re- 
spectively belong, with the name and place of 
residence of every owner or shipper of the 
same; one of which manifests (executed un- 
der the forms prescribed in the act) to be re- 
tained by the collector of the port of depar- 
ture and the other to be returned to the cap- 
tain, master, or commander; with a permit 
specifying thereon, the number, names, and 
general description of such persons; and au- 
thorizing him to proceed to the port of his 
destination. In failure whereof every such 
ship or vessel, with her tackle, apparel, and 
furniture, shall be forfeited to the use of the 
United States; and may be seized, prosecut- 
ed, and condemned in any court of the United 
States having jurisdiction thereof. Besides 
which, the captain, master, or commander of 
every such ship or vessel forfeits for every 
such negro, mulatto, or person of colour so 
transported or taken on board contrary to the 
provisions of the act the sum of one thousand 
dollars; one moiety thereof to the United 
States, and the other moiety to the use of any 
person or persons who shall sue for and prose- 
cute the same to effect. In addition to this 
act, an act of congress was passed on the 3rd 
March, 1819 [3 Stat. 532], entitled "An act in 
addition to the acts prohibiting the slave 
trade," by which the president of the United 
States is authorized to employ the armed ves- 
sels of the United States -to cruise on the 
American coast, or coast of Africa, to enforce 
the acts of congress prohibiting" the slave 
trade* and American vessels employed con- 
trary thereto in traffic or transportation of 
slaves, may be seized by such armed vessels, 
and brought into port of the United States 
for examination and adjudication. Under 
these acts the seizure has been made by Cap- 
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tain Kearney, in the performance of his du- 
ties; and the cause has been proceeded in be- 
fore me, argued with much ability by the 
counsel who are concerned. 

From the evidence it appears the two ne- 
groes who were the cause of the seizure have 
been acting on board of the brig Francis F. 
Johnson, one as cabin boy and the other as 
cook or ordinary mariner, for months past in 
the coasting trade of the Bay of Chesapeake, 
and were in that capacity when the vessel 
took her departure from Alexandria and was 
detained by the Enterprize. It also appears 
they were not entered on the manifest as part 
of the cargo; neither were they rated on 
the ship's articles or log book as part of the 
crew, by reason of which no document ap- 
peared on board, when the vessel was seized, 
exempting the said two slaves from the pro- 
visions of the act, or excusing them for not 
being on the manifest. On behalf of the 
claimants it was contended they ought not to 
have been entered in the manifest, as they 
were not transported for sale, but were acting 
on board as servants to the master or owner, 
and that in such capacities they were exempt- 
ed by the first section of the act for the gov- 
ernment and legulation of seamen in the mer- 
chant service, passed July 20, 1790 [1 Stat. 
131]. That they belonged to a citizen of Bal- 
timore, in Maryland, who was agent of the 
owuer of the vessel; and was either bargain- 
ing for, or had bargained for, the ownership 
' of part of the vessel. The evidence also made 
known to the court that while the vessel was 
lying in the Potomac, ready for her voyage, 
the owner of the two slaves had intended to. 
have gone in her to New Orleans, but, owing 
to sickness or some other cause, he did not. 
And that in a conversation on board he said, 
if one of those two negroes did not behave 
better, he might sell him at New Orleans. 
This was pressed by the district attorney as 
prima facie evidence they brought the vessel 
within the penalties of the act, and as" a rea- 
son why the plea of exception should not be 
admitted. 

I have considered this case with that at- 
tention which is due to its merits and to the 
mischiefs to be prevented; and being of opin- 
ion the cat-e has not been sufficiently made 
out that these two negroes were to be trans- 
ported to New Orleans for sale, or personal 
labor and service, but that they ought to be 
considered as part of the crew of the vessel, 
I must therefore discharge her and them from 
the seizure. I cannot, however, do so with- 
out previously mentioning that the conversa- 
tion of the owner of the two negroes above 
alluded to throws suspicion on the case, and 
that, in all vessels engaged in transporting 
slaves from one state to another, all slaves 
acting as parts of the crew in any manner 
whatever should be noted on the vessel's ar- 
ticles as particularly designating them from 
the slaves on board as cargo, by which sei- 
zures, in a case like this, may hereafter be 
prevented. Captain Kearney has done noth- 
25fed.cas. — 7G 



ing more than his duty in seizing the vessel 
and bringing her in for adjudication. It is 
therefore ordered and decreed that probable 
t'sw^o of seizure be certified; that the libel be 
dismissed; the costs, however, to be paid by 
claimants. 

Case 'No. 15,158. 

UNITED STATES v. The FRANCIS 
HATCH. 

[4 Am. Law Reg. (N. S.) 289.] 

District Court, D. Maryland. Dec. Term, 1864. 

Prize — Prohibited Trace — Treasury Regula- 
tions—Effect of. 

1. Under the act of congress of July 13, 1861, 
§ 5 [12 Stat. 257], goods forming the cargo of a 
vessel proceeding to a point in the insurrec- 
tionary states are liable to forfeiture only while 
in transitu. And the vessel only while the 
contraband cargo is on board. 

[Cited in U. S. v. Stevenson, Case No. 16,- 
390.] 

2. But under the regulations made by the sec- 
retary of the treasury by authority of the acts of 
July 13, 1861 [12 Stat. 257], May 20, 1862 [12 
Stat. 404], and July 2, 1864 [13 Stat 375], a 
vessel engaging in trade with the insurrectionary 
districts is liable to forfeiture even after the 
termination of the prohibited voyage and the dis- 
charge of the contraband cargo. * 

3. The imposing of such forfeiture is with- 
in the power to make regulations conferred on 
the secretary of the treasury by the acts of 
congress. Congress has the constitutional right 
to confer such power, though quasi legislative, 
on the executive 

4. Even if it be necessary for congress itself 
to exercise such power, it may be considered to 
have ratified and adopted such regulations bv 
the act of July 2, 1S64, § 3. 

5. Therefore, where a vessel had been engaged 
in prohibited trade, but, before the libel was 
filed, had completed her voyage and discharged 
her cargo, a forfeiture was decreed by virtue of 
the regulations established by the secretary of 
the treasury. 

Libel for forfeiture. 

Addison & Thayer, for the United States. 
Carter & Ridgeley, for claimants. 

GILES, District Judge. The libel in this 
case has been filed by the district attorney of 
the United States, in which it is charged that 
the schooner Francis Hatch has conveyed 
passengers and merchandise from the city of 
New York to that part of the state of Vir- 
ginia declared to be in insurrection by the 
president's proclamation, without a license or 
permit from the proper authorities. There are 
some nine counts or articles in the libel, pro- 
pounding the matters relied on as grounds or 
causes of forfeiture, some drawn under the 
act of July 13, 1861; the others under the 
act of May 20, 1862, and its supplements, and 
the various rules and regulations of the secre- 
tary of the treasury, prepared under the au- 
thority given to him by said acts. At the 
commencement of the trial of this case, the 
various claimants of that part of the cargo 
which was brought from the city of New 
York to this city, having satisfied the court by 
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competent testimony that they were entirely 
innocent of any intention to violate any of 
the laws of their country, and had no knowl- 
edge of the shipment of goods on board the 
Francis Hatch, to be delivered in Virginia; 
and this not being contested by the district 
attorney, the court said, when it passed a 
final decree in this case, it would dismiss the 
libel as to the said cargo, and award the same 
to the several claimants. Two claims were 
filed for the vessel: one by John P. Williams, 
claiming to be the owner of the same, and the 
other by Messrs. Capron & Co., of this city, 
claiming as bailees of the vessel by virtue 
of a mortgage and power of attorney from 
John P. Williams, dated the 14th day of Janu- 
ary, 1S64, and also as lien creditors for ad- 
vances and disbursements, on account of said 
vessel, to a large amount 

In the answers filed by the claimants it 
was expressly denied that the said vessel had 
carried either passengers or merchandise to 
Virginia, as charged in the libel. But the 
testimony showed that on three voyages made 
by the Francis Hatch between New York 
City and this port, she put out into a yawl- 
boat passengers and merchandise, just oppo- 
site Gwyn's Island, in the Chesapeake Bay; 
that this was always done at night; and on 
the several occasions, a man who passed then 
under the name of Hayden, was one of the 
party so put out. Gwyn's Island is in the 
Chesapeake Bay, quite near to the Virginia 
shore, and just below the mouth of the 
Piankatank river. A large amount of testi- 
mony was given, which it will not be neces- 
sary for the purposes of this opinion to refer 
to, further than to say: it convinced the court 
that the passengers and goods so put out 
from the Francis Hatch in the Chesapeake 
Bay, were intended to be landed, and were 
so landed, either on Gwyn's Island or on the 
adjacent Virginia shore. The evidence also 
shows that the Francis Hatch was not seized 
until she had completed her last voyage in 
November, and when she was moored to the 
wharf and had been entered at the custom- 
house at this port. The counsel for the claim- 
ants contended that as the voyage was end- 
ed, and the cargo intended for a state in in- 
surrection, no longer on board; and that as 
the vessel when seized was not proceeding to 
a state in insurrection, there could be no for- 
feiture in this case under the 5th section of 
the act of July 13th, 1861; and that there can 
be no forfeiture of the vessel under the act 
of May 20th 1862, and its supplement, and 
under the rules and regulations of the secre- 
tary of the treasury, because by neither the 
said act nor its supplement is the vessel de- 
clared to be forfeited; and although it is pro- 
vided by the several series of regulations 
adopted from time to time by the secretary of 
the treasury, with the approval of the presi- 
dent, that a vessel violating the same shall be 
forfeited, such a provision is unconstitutional 
and void, the secretary of the treasury, under 
the power given to him by the said acts of 
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congress "to make such rules and regulations 
as may be necessary and proper to carry into 
effect the purpose of said acts," had no au- 
thority to forfeit the vessel, &c, and that even 
if congress had intended to impart to him any 
such authority, they had no constitutional 
right to do so, as it would be the exercise of 
a legislative power by a branch of the execu- 
tive department of the government. 

I think I state thus briefly the substance of 
the learned and able defence made in this case 
by the counsel for the claimants. They re- 
ferred the court to two decisions made in this 
circuit by the late chief justice of the su- 
preme court. Upon the first point made by 
them they cited the decision of Judge Taney 
in the case of U. S. v. Two Thousand Bushels 
of Wheat [Case No. 16,589], Penn & Mitchel 
claimants, made last June, on appeal from the 
common law side of this court. That case 
was this:— The wheat had been brought to 
this port from St. Mary's county and con- 
signed to the claimants, who stored it here 
for sale, and who made advances on it to the 
amount of its full value. They had no rea- 
son to suppose that it was not grown in this 
state, although it appeared from the evidence 
that it was brought from Virginia across the 
Potomac into St Mary's county before being 
shipped to Baltimore. It was in store here 
ten days before it was seized. It was tried 
before a jury in this court, and I instructed 
the jury that, if they found these facts, their 
verdict must be for the claimants. From this 
decision the government took an appeal to the 
circuit court, and the decision of this court 
was affirmed. In delivering his opinion Judge 
Taney construes the act of July 13th, 18(51, 
as follows: His language is: "Taking the 
different provisions of this law together, it ap- 
peal^ to me that the forfeiture attaches to the 
goods when they are on their passage, and 
adheres to them while they remain in that 
condition, that is in transitu between the for- 
bidden places, and no longer/* In a subse- 
quent part of his opinion, he says: "The 
words 'together with the vessel or vehicle con- 
veying the same* confirm this conclusion. 
The vessel is not forfeited unless the unlaw- 
ful cargo is actually on board; and it would 
be a strained and unreasonable construction 
of these words to forfeit the vessel when it 
had a lawful cargo not liable to forfeiture. 
The vessel is forfeited when and while it is 
carrying on commercial intercourse between 
the United States and the interdicted places. 
The forfeiture adheres to the vessel while she 
is thus engaged, and no longer. It is only 
when the cargo is unlawful the vessel convey- 
ing the same is forfeited; and when that 
cargo is landed and separated from the vessel 
it cannot be said to be conveying the same, 
and is not forfeited by any provision of the 
said law." 

Now, beside the respect which I should en- 
tertain for any opinion to which he gave the 
sanction of his great name, he was the pre- 
siding judge in this circuit; and his decisions. 
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until reversed by the supreme court, are the 
law of this court and binding on it. In pur- 
suance of that decision there can be no forfei- 
ture of the Francis Hatch under the 5th sec- 
tion of the act of July 13th, 1861. Now can 
this vessel be forfeited for a violation of the 
rules and regulations of the secretary of the 
treasury? To oppose such forfeiture the 
counsel for the claimants have referred to the 
other decision of Judge Taney, mentioned 
above, which was made in the case of U. 
S. v. Box of Dry Goods [unreported], Geo. W. 
.Carpenter, claimant. Now, in that case, the 
dry goods were intended to be carried from 
this port to the claimant, in Charles county, 
in this state, and were seized in this port by 
the collector on the charge that a fraud had 
been committed in obtaining the permit; and 
that in such case the goods were forfeited by 
the regulations of the secretary of the treas- 
ury, as well as by the act of May 20th, 1S62. 
The chief justice held in that case that nei- 
ther congress nor the secretary* of the treas- 
ury had any constitutional authority to place 
any restrictions upon the internal trade of 
Maryland, as thif was a subject-matter be- 
yond the jurisdiction of congress, who. under 
the constitution, haa power only "to regulate 
commerce with foreign nations, and among 
the several states, and with the Indian 
tribes." He held, therefore, that so far as 
the regulations of the secretary of the treas- 
ury applied to the trade between Baltimore 
and the lower counties of this state, they were 
void; and that, therefore, the box of dry 
goods seized in that case must be restored 
to the owner. But the question that I am 
now called upon to decide has not yet been 
decided by any of the federal courts, so far 
as I have been able to learn. No case has 
been cited by the counsel on either side, and I 
have heard of none. It is presented, there- 
fore, for the first time, and is a question of 
great importance, to which I have given my 
most careful deliberation. Neither the act of 
May 20th, 1862, nor that of July 2d, 1864, 
provides for a forfeiture of the vessel. But 
the act of May 20th, 1862, contains a provision 
forfeiting any goods, wares, or merchandise 
transported or attempted to be transported 
in" violation of the said act, or of any regula- 
tion of the secretary of the treasury, estab- 
lished in pursuance of the authority given to 
him by said act. But both acts authorize the 
secretary of the treasury to establish all such 
general or special regulations as may be 
necessary to carry into effect the purposes of 
the acts. The language of the last act (July 
2d, 1864) is: "That the secretary of the 
treasury, with the approval of the president, 
shall make such rules and regulations as are 
necessary to secure the proper and economical 
execution of the provisions of this act." And 
one of the provisions of said last-mentioned 
act was, "That no goods, wares, or merchan- 
dise shall be taken into a state declared in in- 
surrection, or transported therein, except to 
.and from such places and to such monthly 
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amounts as shall have been previously agreed 
upon in writing by the commanding-general 
of the department in which such places are 
situated, and an officer designated by the 
secretary of the treasury for that purpose." 
Four series of rules and regulations have 
been made and published by the- secretary of 
the treasury, and approved by the president, 
viz.: Those of the 28th August, 1862; those 
of the 31st of March, 1863; those of the 11th 
September, 1863, and lastly, those of the 30 th 
July, 1864. I have not been able to obtain 
a copy of the first series, but the three last 
contain provisions for the forfeiture of a ves- 
sel found violating any of the said regula- 
tions. I shall quote (as far as it may be 
necessary) only the provisions or regulations 
of the last series. They were approved by 
the president, July 30th, 1S64., 1st regulation 
is as follows: "No goods, wares, or merchan- 
dise will be allowed to be transported to, 
from, or within any state or part of a state, 
under restriction or declared in insurrec- 
tion, except under permits, certificates, and 
clearances, as hereinafter provided." The 
45th regulation is: "All vessels, boats, and 
other vehicles used for transportation, violat- 
ing regulations and local rules, and all cotton, 
tobacco, or other products or merchandise 
shipped or transported or purchased or sold 
in violation thereof, will be forfeited to the 
United States." It is not pretended in this 
case that the "Francis Hatch" had on any of 
the three voyages mentioned, any permit to 
land goods in Virginia. 

Now, the first question is, what power did 
congress intend to give to the secretary of 
the treasury, when it authorized him to make 
such rules and regulations as are necessary 
to secure the proper execution of the provi- 
sions of the act they passed? Did they au- 
thorize him to enforce the due observance 
of the regulations he might establish by pen- 
alties? This will depend upon the true mean- 
ing and import of the words "to regulate." 
Worcester, in the last edition of his diction- 
ary, defines the verb "to regulate" as follows: 
"to reduce to order, to direct, to rule, to gov- 
ern, to conduct," &c. And in the constitu- 
tion of the United States, framed by some of 
the greatest men of their day, and a paper 
that will command the admiration of all time, 
this word "regulate" is used several times. 
In article 1st, section 8, subsection 3, power 
is given to congress "to regulate commerce 
with foreign nations, and among the several 
states and with the Indian tribes." Under 
which grant of power congress has, from time 
to time, passed various laws to regulate our 
foreign and coastwise trade, and enforced 
their due observance with heavy penalties. 
No one, I believe, has ever questioned the con- 
stitutionality of such laws. Again, in same 
section, subsection 14, power is given "to 
make rules for the government and regulation 
of the land and naval forces." Under this 
grant of power congress passed and adopted 
"The Articles of "War," which, in many cases 
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in time of war, provide the punishment of 
death. And in article 4th. section 3, power 
is given to congress "to dispose of and make 
all needful rules and regulations respecting 
the territory or other property belonging to 
the United States.'* Under this grant of pow- 
er congress- has, for more than seventy years, 
punished all crimes committed in the several 
territories of the United States until their 
admission as states into the Union. Without 
dwelling further upon this point, it appears 
to me, that the word ''regulation" means 
something more than the mere preparation of 
a set of rules in reference to any particular 
subject. It includes the power to enforce 
the due observance of those rules by penal- 
ties and forfeitures. But, say the learned 
counsel for the claimants, while congress pos- 
sess this power themselves, they cannot im- 
part or delegate it to any branch of the exec- 
utive department of the government. Now, 
I am free to admit that this is a question of 
some difficulty. But the rule which governs 
courts of justice, when deciding upon the 
constitutionality of an act of a co-ordinate 
department of the government, is, "that un- 
less the contrary is clearly demonstrated, the 
presumption must always be in favor of the 
validity of such act Now, we have four 
series of regulations to govern the commer- 
cial intercourse between the states in insur- 
rection and the rest of the United States. 
The three first of these regulations were pre- 
pared and sanctioned by the late secretary of 
the treasury, a gentleman who is now placed 
at the head of the judiciary of the United 
States; and the last regulations prepared by 
the present secretary of the treasury— both 
gentlemen of large experience in the public 
service. In a case of doubt, therefore, it Is 
the duty of the federal judiciary to uphold 
and maintain these regulations; as it would 
be their imperative duty, if their unconstitu- 
tionality was clearly demonstrated, to refuse 
to recognise or enforce them. I grant that 
the construction I give to the word "regula- 
tions" includes the exercise of a quasi legis- 
lative power. But this is nothing new In 
the history and % operations of our govern- 
ment. The president, by and through the 
secretary of war, prepared the regulations for 
the government of the army; many of which 
prescribe punishments and define offences not 
specified in the articles of war. And the su- 
preme court, in [Gratiot v. U. S.] 4 How. [45 
U. S.] 117, say: "As to the army regula- 
tions, this court has too repeatedly said that 
they have the force of law," &c. In this 
state, as in most of the states, its constitution 
or bill of rights contained a provision that 
the legislative, executive, and judicial pow- 
ers of the government ought to be separate 
and distinct from each other. Yet in a late 
case which came before the court of appeals 
of this state, in which the constitutionality of 
the Baltimore police bill came under review, 
a bill in which the power of appointing the 
commissioners was reserved to the legislature, 



the court maintained the validity of the said 
law, although the article in the bill of rights 
to which I have referred, was much relied 
upon in the argument And also in this state, 
the legislature has again and again granted 
to municipal corporations of its own creation 
the power of imposing taxes, one of the high- 
est powers belonging to the legislative de- 
partment. And the exercise of this power by 
the municipal corporation has been sustained. 
This provision in the bill of rights to which 
I have referred is intended, no doubt, to pre- 
vent one department of the government from 
usurping the pow T er confided to either of the 
other departments. It was so held in the 
case of Crane v. Meginnis, 1 Gill & J. 408, 
and in the case of Regents of the University 
of Maryland v. Williams, 9 Gill. & J. 410; and 
is not to be construed as a prohibition upon 
the legislative department from authorizing a 
branch of the executive department to exer- 
cise quasi legislative powders in a prescribed 
case. Speaking of this article in the bill of 
rights, Justice Tuck, in delivering the opinion 
of the court in the Police Bill Case, to which 
I have referred (15 Md. 457), says: "But this 
article is not to be interpreted as enjoining 
a complete separation between these several 
departments. Practically, it has never been 
so in any of the states in whose fundamental 
law the principle has been attested." And 
he further says: "Entire practical separa- 
tion was not designed." And that it was de- 
signed to engraf t' this principle in our system 
"only so far as comported with free govern- 
ment, as an inhibition upon the exercise by 
one department of powers conferred on any 
other by the constitution," And in the case 
of State of Pennsylvania v. Wheeling & B. 
Bridge Co., 18 How. [59 U. SJ 429, the su- 
preme court sustained congress in the exer- 
cise of what was certainly a quasi judicial 
power. The supreme court in a previous 
case (13 How. [54 U. S.] 51S) had decreed that 
the Wheeling bridge was a nuisance, and 
should be removed. Since the passing of said 
decree congress had. by the act of August 
31st, 1852, declared the said bridge to be a 
lawful structure in its present position and 
elevation. A bill was filed to enforce the 
decree for the removal of the bridge, and the 
supreme court, in IS How. [59 U. S.] 429, re- 
fused to enforce it, and sustained the action 
of congress in the premises. Sustaining the 
law, it is true, upon the ground that it w T as 
the exercise by congress of the power to regu- 
late commerce between the states. 

There is another view of this question 
which seems to me to be very clear. If the 
authority of the secretary to enact these reg- 
ulations and enforce their observance by for- 
feitures, be doubtful, congress possessed the 
power to ratify and adopt them. This doc- 
trine is discussed by Judge Grier, in deliv- 
ering the opinion of the supreme court in the 
Prize Cases, reported in 2 Black [67 U. S.] 
C79. The question in those cases was the 
validity of the blockade proclaimed by the 
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president before the meeting of congress in 
1S61. That learned judge held that, if it 
were necessary to the technical existence of 
a war, that it should have a legislative sanc- 
tion, such sanction was found in the vari- 
ous laws subsequently passed by congress for 
carrying on the war. Now congress, by the 
3d section of the act of July 2d, 1S64, pro- 
vides for the disposition of money received 
from the sales of captured property, &c, or 
from fees collected under the rules and regu- 
lations made by the secretary of the treasury, 
and approved by the president respectively, 
2Sth August, 1862, 31st March, 1863, and 11th 
September, 1803. Now each of these series 
of regulations contained a provision forfeiting 
any vessel engaged in their violation. 

I am of the opinion, therefore, that the reg- 
ulations of the secretary of the treasury, to 
which I have referred, are valid, and that 
by them this vessel must be forfeited to the 
United States, and I will sign a decree to 
that effect. As I said before, the evidence 
\ has convinced me that this vessel, on her 
last voyage, conveyed passengers and goods 
on their way to Virginia, who reached there; 
that this was done with the knowledge of 
Hayden (whose true name is Snowden), and 
who was himself on board, and who was the 
real owner of the "Francis Hatch," the name 
of John P. Williams being used for the pur- 
pose of deception. I shall not now pass upon 
the claim of Messrs. Capron & Co. for ad- 
vances under their power of attorney. This 
is not the proper time to do so. That claim, 
if it exists and can be maintained, must be 
filed under and subject to the requisitions 
of the act of congress of March 3d, 1863 [12 
Stat. 759]. I shall not pass upon it now for 
another reason: Mr. Capron is, I understand, 
held in custody, charged with a violation of 
certain provisions of the act of July 2d, 1S64, 
and may be indicted by a grand jury and tried 
on the charge. I would not, therefore, dis- 
cuss the facts proved in relation to his con- 
nection with this vessel at this time, lest I 
might do him injustice, or prejudice any de- 
fence he might be able to make on such trial. 
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UNITED STATES v. FRANK. 

[2 Biss. 263; i 3 N. B. R. 175 '(Quarto); 17 
Pittsb. Law J. 140; 2 Chi. Leg. News, 236.] 

District Court, N. D. Illinois. April, 1870. 

Bankruptcy — Indictment for Fraudulently 
Obtaining Credit. 

1. The forty-fourth section of the bankrupt act 
[of 1867 (14 Stat. 539)] construed. • 

2. A man who, while carrying on a retail 
trade, buys large quantities of goods and ships 
them under the pretense of needing them in his 
regular business, but ships them off and sells 
them at wholesale at a sacrifice, is guilty under 
the act 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



In bankruptcy. This was an indictment 
found under the following clause of the 
bankrupt law: "If any debtor," etc., "shall 
within three months before the commence- 
ment of proceedings in bankruptcy, under 
the false color and pretense of carrying on 
business, and dealing in the ordinary course 
of trade, obtain on credit from any person 
any goods and chattels, with intent to de- 
fraud," etc., "he shall be deemed guilty of 
a misdemeanor, and, upon conviction thereof 
in any court of the United States, shall be 
punished by imprisonment, with or without 
hard labor, for a term not exceeding three 
years." 

J. O. Glover, U. S. Dist. Atty. 
Silver & Willard, for defendant. 

BLODGETT, District Judge. Gentlemen 
of the jury; To constitute the offense, the 
accused must (1) obtain goods and chattels 
from some person or persons, on credit, un- 
der the false pretense of carrying on busi- 
ness and dealing in the ordinary course of 
trade; (2) such credit must be obtained with- 
in three months from the commencement of 
proceedings in bankruptcy; (3) such goods 
and chattels must be obtained on credit, as 
aforesaid, with intent to defraud. 

The obvious purpose of this statute is to 
prevent a person from obtaining goods on 
credit, with the expectation on the part of 
those who giye the credit that they will be 
disposed of in the ordinary course of busi- 
ness, when, in fact, he intends to dispose of 
such goods in some extraordinary or un- 
usual manner, or knows that he is insolvent, 
and that the goods would go into the hands 
of his assignee in bankruptcy, and be dis- 
posed of for the benefit of his creditors gen- 
erally, and not in the usual course of trade. 
It was to prevent men from abusing their 
credit, and imposing, by means of it, upon 
others, that this act was passed to compel, 
as far as law will do it the observance of 
good faith in commercial transactions be- 
tween business men. 

In this case it seems from the evidence, 
and may be taken as undisputed, that during 
the latter part of 1866, and until the 6th of 
January, 1868, the firm of E. Frank & Bro. 
% was engaged in business as retail dealers in 
boots and shoes at Springfield in this state, 
and that the defendant was the active, and 
so far as the evidence in this case goes, 
would seem to have been the principal mem- 
ber of the firm. About the 16th of October, 
1S67, the defendant appears, from the evi- 
dence, to have been in this city, and to have 
purchased on credit of from thirty to ninety- 
days, from the several firms named in the 
indictment, quite considerable bills of mer- 
chandise, mainly in the direct line of his 
business, and with the statement that such 
goods were to be used for resale in his busi- 
ness at Springfield, stating to some that he 
expected to open another store at Alton, in 
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this state. "While making these purchases 
he made representations as to his financial 
condition, showing that, if true, he was then 
fully worthy of the credit he asked. And 
the witnesses testify that these goods were 
obtained upon the faith they placed in these 
representations, and with the belief and ex- 
pectation that the goods so sold him would 
be retailed in due course of business at the 
store of said firm; that on the faith of these 
representations then made he continued to 
obtain still further bills of goods up to the 
18th of December, 1867, the last bill amount- 
ing to §468.91, being ordered on that day 
from Hardenburg & Page, of this city, and 
shipped to him pursuant to such order. 

It also appears in proof that on the oth of 
October, 1S67, defendant commenced ship- 
ping the goods from his store in Springfield, 
by express, to St Louis, directing them in 
cypher, such shipments amounting to oyer 
seventy packages. And that on the 6th of 
January, 1S6S, the defendant applied to the 
United States district court for the Southern 
district of this state, for the benefit of the 
bankrupt act, rendering a meagre schedule 
of assets, and a much larger schedule of lia- 
bilities than he had represented at the time 
he had obtained the goods on credit; that 
Einil Frank, one of the members of the firm, 
could not be found, and had probably ab- 
sconded about the time of the application for 
the benefit of the bankrupt act. 

These are the main features of the case on 
the part of the prosecution. 

There seems no dispute that the goods were 
obtained on credit under the pretense that 
the defendant was carrying on business in 
the ordinary way, and that these goods were 
to be used in the ordinary course of business 
—that is, for retail purposes from the store 
of E. Frank & Bro. The main question now 
is, were these pretenses false, and did de- 
fendant at the time he obtained these goods, 
or any of them, on credit, intend to use them 
in some different manner from that of his 
ordinary and apparent course of trade. 

Usually we can only ascertain a man's in- 
tentions from his acts. Criminal intentions 
are not as a rule divulged except as they 
are to be inferred from the conduct of the 
parties, and developed thereby. There is no 
positive evidence showing the time when the 
idea of obtaining these goods from the firms 
in Chicago, for the avowed purpose of selling 
them at retail in his store at Springfield and 
in violation of that faith, shipping them off 
to St. Louis and selling them at wholesale 
was conceived. But from the circumstan- 
ces surrounding the whole transaction, you 
are to infer what his probable intent and pur- 
pose was at the time he obtained the goods. 
In examining these circumstances you will 
properly note the short time that elapsed 
between the obtaining of the goods and the 
shipment of a large part of defendant's stock 
in trade to St Louis to be disposed of in an 
extraordinary manner. The fact that this 



process of shipment was going on at the 
time, part of the goods were ordered and 
obtained, is evident, one lot of goods having 
been ordered on the 17th or 18th of Decem- 
ber, when he was daily shipping his goods 
away by express. 

The fact that he made false and conflicting 
statements to his creditors, as to his finan- 
cial condition when he obtained the goods 
(if you shall believe them false from the evi- 
dence,) is also an important circumstance 
tending to show fraudulent intent. You will 
remember that in making statements of his 
means, he stated to some firms that he was 
worth $18,000, over and above all debts, and 
to others that he was worth $20,000, and did 
not owe a cent, and to others that he was 
worth $15,000, over all his debts; and that 
these creditors were put off by false pretexts 
when they personally visited him to in- 
vestigate his affairs. Any subterfuges or 
acts resorted to, to keep creditors quiet while 
this process of depleting his stock was going 
on, are circumstances which you can con- 
sider, and from which, if cogent enough in 
your minds, you may infer an intent to de- 
fraud, reaching back to the time when the 
goods were obtained. 

But you must at the same time be careful 
not to presume criminal intent, or an intent 
to defraud, without evidence. The law pre- 
sumes every one innocent until proven 
guilty, and it is your duty in examining the 
conduct of the defendant in these transac- 
tions to give him the benefit of every reason- 
able doubt, and to construe circumstances in 
his favor rather than against him, if sus- 
ceptible of two constructions. 

The law makes you the especial judges of 
the weight of evidence, and the question of 
intent is a question of fact to be settled by 
you under the proofs. But while you are 
bound to give the defendant the benefit of 
every reasonable doubt, it must be a reason- 
able doubt, a doubt engendered by the insuffi- 
ciency of the evidence for the prosecution to 
establish in your minds a belief of guilt. In 
other words you must deem it unreasonable 
to believe him guilty under all the proofs in 
the case. If, then, the evidence satisfies you 
that the defendant obtained any portion of 
these goods on credit, under the false pre- 
tense of carrying on business, when in truth 
he was not at the time carrying on business 
in due course of trade, but was then secretly 
shipping and selling them at a sacrifice at 
less than cost, and that said purchase was 
so made with intent to defraud, you will find 
the defendant guilty. But if the evidence 
does not ^establish these facts of false pre- 
tense of carrying on business and intent to 
defraud, you will find the defendant not 
guilty. 

And I take occasion to say that if the 
proof is deemed by you sufficient to establish 
the facts which I have told you must com- 
bine to make out the offense, I hope you 
will not hesitate to say so by your verdict. 
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The interests of the community require that 
offenses of this character shall, when duly 
proven be condignly punished, and no feeling 
of sympathy for the individual should pre- 
vent the 'due visitation of the penalties of 
the law upon those who are proven guilty. 
You owe it to every business man, to your- 
selves, and the community, to punish offences 
of this character, which if suffered to go un- 
punished, would destroy the confidence of all 
men in the eflScacy and majesty of the law, 
and to see to it that when a case is fully 
made out, punishment shall follow the of- 
fense. Men should be taught that it is as 
dangerous to commit crime, under the guise 
of commercial transactions as with the false 
key of the burglar, or the slung-shot of 'the 
midnight marauder. 

If you shall, therefore, find that the pros- 
ecution has made out their case, you will 
simply find the defendant guilty. It will be 
for the court to fix the term of imprison- 
ment, and whether it shall be at hard labor 
or without it 

The defendant was found guilty [and sentenced 
to the late county jail for sixty days.] - 

See U. S. v. Geary [Case No. 15,195a], 
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UNITED STATES v. The FRANKLIN. 

[Reported sub nom. The Orono, Case No. 
10,585.] 



Case No. 15,161. 

UNITED STATES v. PRAZER. 

[10 Ben. 347.] i 

District Court, S. D. New York. March, 1879. 

Customs Duties — Reliquidation — Limitation. 

1. After the collector has liquidated the duty 
on imported goods, and the duty lias been paid and 
the goods delivered to the importer, no part of 
the same nor any samples being retained by the 
collector, he has no power to make a reliquidation 
upon a subsequent report of an appraiser who 
never saw the goods. 

[Cited in U. S. v. McDowell, 21 Fed. 564; 
U. S. v. Doherty, 27 Fed. 733.] 

2. The year, wkhin which, under Act 1874, 
c. 391, § 21 [18 Stat 190], the collector can re- 
liquidate the duty, runs from the time of the 
presentation to the collector of the "entry" by 
the importer, and not from the time of the first 
liquidation of the duty. 

At law. 

S. L. Woodford, U. S. Dist Atty., and J. D. 
Jones, Asst TJ. S. Dist. Atty. 
Nash & Holt, for defendant 

CHOATE, District Judge. These were two 
actions tp recover balances of duties alleged 



2 [From 3 N. B. R. 175 (Quarto).] 
i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



to be due upon goods imported by the defend- 
ant [James Frazer] by virtue of an alleged re- 
liquidation of the duties by the collector. 
The collector having, upon the report of the 
appraiser, liquidated the duty, the goods were 
delivered to the defendant and the duty thus 
ascertained was paid, not even samples of the 
goods remaining in the possession of the col- 
lector. Afterwards another appraiser, who 
bad never seen the goods nor samples of them, 
made another report, classifying the goods 
differently, whereby, if the new classification 
was correct, they would be subject to a higher 
rate of duty, and thereupon the collector made 
what is claimed to be a reliquidation of the 
duty, and on this reliquidation the suits are 
brought In one of the cases this attempted 
reliquidation was more than one year after 
the entry of the goods, but less than a year 
after the first liquidation. 

The plaintiffs now move for a new trial, on 
the ground of a misdirection in matter of law, 
verdicts having been ordered for the defend- 
ant. 

Upou a Careful review of the briefs of coun- 
sel and of the cases cited, I adhere to the 
opinion expressed upon the trial, that there is 
no power in the collector after the goods are 
delivered to the importer, and neither the 
goods nor any part of them, nor samples, are 
accessible for examination for the purpose 
of appraisement or classification, to reliqui- 
date the duty upon the report of an appraiser 
who never examined the goods. I think the 
cases of Westray v. TJ. S., 18 Wall. [85 TJ. S.] 
322; TJ. S. v. Cousinery [Case No. 14.87S]; 
Iasigi v. The Collector, 1 Wall. [6S TJ. S.] 375; 
Watt v. TJ. S. [Case No. 17,292],— do not sus- 
tain the proposition of the learned district at- 
torney that the collector has any such power. 
Acts 1874, c. 391, § 21 (18 Stat 190), and 1875, 
c. 136, § 1 (18 Stat 469), appear to recognize 
some authority on the part of the collector to 
correct mistakes in the liquidation of duties, 
but neither statute nor decision of any court 
is cited which extends that authority to a 
case like the present, and the exercise of such 
a power might introduce into the customs rev- 
enue system intolerable abuses, and would be 
in itself most unreasonable. 

Whatever power of reliquidation the collec- 
tor has, it seems to me that the year within 
which the exercise of this authority is limited 
begins to run, not from the first liquidation, 
but from the date of the presentation to the 
collector by the importer of the "entry." The 
words "one year from the time of entry," in 
Act 1874, c. 391, § 21, cannot, in my judg- 
ment, be construed, either from reference to 
other parts of the act or otherwise, as "one 
year from the time of liquidation." The lan- 
guage of the section shows clearly that the 
distinction between these two points of time 
was present to the minds of the legislators 
who framed this law, and the words used are 
too plain to call for construction by reference 
to extraneous considerations. Motions for 
new trial denied. 
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Case No. 15,162, 

UNITED STATES v. FREEMAN. 

[4 Mason, 505.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1827. 

Homicide— Seamen— Duties op Masters— Char- 
acter— Witnesses. 

1. If a seaman is in a state of great debilitv 
and exhaustion, so that he cannot go aloft with- 
out danger of death or enormous bodilv injury, 
and the facts are known to the master who, 
notwithstanding, compels the seaman, by moral 
or physical force, to go aloft persisting with 
brutal mahgmty in such course, and the seaman 
falls from the mast and is drowned thereby, 
and his death was occasioned by such misconduct 
m the master, under such circumstances, it is 
murder in the master. 

[Cited in U. S. v. Trice, 30 Fed. 492.] 

2. If there be no malice in the master, the 
crime is reduced to manslaughter. 

[Cited in brief in State v. Conley, 39 Me. 83.] 

3. Of the rights and duties of masters as to 
the punishment of seamen. 

[Cited in Fuller v. Colby, Case No. 5,149.] 
[Cited in Buddington v. Smith, 13 Conn. 336.] 

4. In what cases general character may be 
given in evidence. 

5. Seamen are deemed in law credible as well 
as competent witnesses, and their testimony 
is to be weighed like other witnesses'. 

Indictment against the defendant [William 
D. Freeman] for the murder of one David 
Whitehead, on the high seas, on board of the' 
brig Floyd, of which the defendant was 
master, and Whitehead a seaman, and one 
of the crew, on the 28th of April, 1S27. The 
indictment laid the charge in two counts. 
The first stated, that the prisoner made an 
assault upon Whitehead, and threw him 
overboard, and he was drowned. The sec- 
ond stated, that the prisoner, being master 
of the brigantine Floyd, and Whitehead an 
ordinary seaman on board the said vessel, 
but in a weak state of body, and unable to 
perform the duty of a seaman, and the pris- 
oner, knowing that Whitehead was unable to 
perform his duty, wilfully ordered and com- 
pelled him, without his consent, and against 
his will, to go aloft upon the mainmast and 
rigging of the vessel, and that Whitehead, | 
by said compulsion, attempting to go up 
aloft, by reason of his weakness of body 
fell overboard into the sea and was drowned, 
whereby said Freeman wilfully murdered 
said Whitehead. 

Six witnesses were produced and exam- 
ined on the part of the government, all of 
them sailors on board of the brig at the time 
of Whitehead's decease, and who, together 
with Whitehead, the prisoner, and the mate 
of the brig, made up the complement of the 
brig's crew. These witnesses, together with 
the mate, who was examined on behalf of 

i [Reported by William P. Mason, Esq.] 
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the prisoner, concurred in testifying, that the 
prisoner had uniformly treated the deceased 
with great severity and brutality. The fol- 
lowing was the testimony of the first wit- 
ness examined on the part of the govern- 
ment, which was confirmed by the other wit- 
nesses, and does not differ materially from 
the evidence given by the mate, who was 
examined on the part of the prisoner: 

Thomas Richardson, of Southborough. was 
on board the Floyd, shipped in Charleston, 
S. C, went on board 10th of April, bound to 
Antwerp. The crew consisted of all that 
had been sworn as witnesses, and one more, 
also a young man named David Whitehead) 
who shipped as cook; nine in all, officers in- 
cluded. William D. Freeman, prisoner, was 
commander. Shipped at $18 a mouth, with 
small stores; Whitehead at $16. He was a 
young man about 23; had not been to sea 
long; don't know whether he was able to 
perform the duty of cook, for he had not a 
chance to try. The crew went on btard tno 
10th, and sailed the loth. Whitehead served 
as cook till the 23d or 24th. He then exchan- 
ged with John B. Davison, who had shipped 
at Philadelphia at $10 a month; understood 
that Whitehead agreed to take the $10. 
Witness never heard the captain agree to, 
or object to the exchange. Before they went 
over the bar, W. was beat and cuffed, so that 
he became so stupified, that he had no 
chance to do any thing. The captain was 
continually calling on him, beating him, cuff- 
ing, and pulling him by the hair. He never 
went into the cabin without being beat. 
Never had a chance to do any thing without 
being called upon, interrupted, and ordered 
to do something else. On the 25th, he was 
sent up, with another hand, to let a reef 
out of the foretopsail, and by accident he 
left one point untied, which, in hoisting the 
sail, split the topsail. When the captain 
came on deck and saw the hole, he asked 
how it came, and being informed, took 
Whitehead and beat him with his fist and a 
piece of rattling stuff, and kicked him. Wit- 
ness afterwards saw marks, where the skin 
was broken, on his head, and black spots 
on his arms, and other parts of his body. 
The captain then sent him to the galley, 
and the next day lashed him to the ring 
bolt, where he was kept 24 hours, and after- 
wards lashed him 24 hours to the rail. His 
hands were lashed behind him with spun 
yarn, and he was lashed round his middle 
with a rope to the ring bolt. When he was 
lashed to the rail, the captain took a stick 
from the tar bucket, and put it into his lips, 
then laughed at him, and asked him where 
he had been stealing molasses. The weather 
at this time was very cold and severe. The 
captain asked him if he wanted a dram. He 
said he should like one. The captain re- 
plied, "I will give you a dram that will fix 
you," and then put two doses of tartar 
emetic into a glass of New England rum, 
and gave it to him. It made him vomit vory 
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inucli. The captain swore fifty times, that 
he would never be satisfied until he saw his 
end. Before being tied, the captain sent him 
up to scrape the main topgallant mast. He 
did not scrape to the captain's satisfaction, 
and he went up after him with a piece of 
rope in his hand, and took hold of the rig- 
ging and tried to shake him off, while he 
was holding by the mast with one hand and 
scraping with the other. When lashed to 
the ring bolt he had nothing to eat; and 
when lashed to the rail nothing but half a 
biscuit 'and about a pint of water, or half a 
pint The biscuit was broken up and laid 
upon a cask, and he was obliged to eat it 
like a beast. The weather was cold, and the 
captain obliged W. to pull off one pair of 
trowsers, and he was exposed to the cold and 
wet with only a pair of duck trowsers on; 
the sea continually breaking over him. In 
the afternoon of the 27th, after taking the 
tartar emetic, the captain took off the rope, 
and asked him if he was able to perform his 
duty as cook. He 'said he was. The captain 
said he lied; took him by the hair of his 
head and whipped him; then holding up the 
rope to the crew, said, "Antwerp and Boston 
will uphold me in this." After he had done 
beating him, he tied him to the rail with an 
inch and a half or two inch rope, in the mid- 
dle of the deck, so that he should have noth- 
ing to lean against, set him to watch the 
sea gulls, and asked him what colour their 
heads were, and when he answered, said he 
lied. Witness examined the spun yarn, hav- 
ing made it himself, was two or three yarn 
spun yarn; was tied by the captain as tight 
as he could draw it, and the hands of the 
deceased were very much swollen, and as 
black as a hat Witness examined his hands 
previous to his going up aloft; they were 
stiff and much swollen, so that he could 
hardly close his thumb and finger. He was 
so weak, that when the vessel rolled he 
could not stand properly on his feet On the 
morning of the 28th, the captain ordered the 
mate to make a large scrubbing brush, too 
large for any man to use, and with that or- 
dered W. to scrub the deck on the weather t 
side, ne appeared then unable to do duty. " 
Immediately afterwards, at S or 12 o'clock, 
the hands were called to hand the mainsail; 
five went on to the yard. Witness at the 
helm. W. being then scrubbing, the captain 
asked the mate why he did not send that 
damned soldier aloft to hand the mainsail. 
The mate replied, that he was not able to 
go aloft Witness also told the captain, that 
so sure as that man went aloft, he would 
never come on deck again alive. The cap- 
tain said, "Damn him, send him aloft;" and 
took up a piece of rigging and struck him, 
saying, "Damn you, start along. I never 
shall be satisfied until I do see the end of 
you. Xow, damn you, away with you aloft." 
The man crawled up the rigging very slow- 
ly, and reached the yard. He went upon the 
lee yard, and had just got to the end of the 



yard. A man next to him said, "David, come 
try and hand me in the beck if you can." 
He attempted to get hold of the beck of the 
sail, and he fell overboard, not being able 
to hold on any longer. He struck upon the 
rail, and fell overboard. Witness heard him 
after he was overboard, luffed the vessel, 
made some attempt to get the jolly boat 
down, but found it would be of no use; and 
besides the sea was heavy, and it would 
have been dangerous to put to sea in it. 
The vessel was then a little to the westward 
of the Grand Banks, and there was no vessel 
in sight The crew said, "The poor fellow 
is gone." The captain said nothing. * Wit- 
ness told the captain, he hoped he would now 
be satisfied, he had said he would be the 
death of him, and by his means he was now 
dead. The captain made no reply. White- 
head, on boaid of the vessel, was as civil 
a man as witness ever was with. Had not 
much skill as a sailor. In answer to a ques- 
tion, how he knew that the captain put two 
doses of tartar emetic in the drink that he 
gave to the deceased, said, that he told the 
mate, and mate told the witness. When 
Whitehead came on board, he was very 
hearty, strong, and lively. On being cross- 
examined: Whitehead, with Fearson, one 
of the crew, attempted to escape from the 
vessel before she left the harbor of Charles- 
ton, but they were retaken and brought 
back. The captain did not, on the voyage 
from Charleston to Antwerp, and thence to 
St. Ubes and Boston, strike any other of 
the crew, but used very harsh language to 
them. Witness had a quarrel with the cap- 
tain about some twine. He had been, with 
the. other witnesses, confined in jail for the 
last three weeks, to secure their attendance 
at this trial. When Whitehead was tied to 
the ringbolt, he was lashed down, in a sit- 
ting posture, so that he could not get up; 
when to the rail, he was standing, and at a 
distance from the rail, so that he should 
have nothing to lean against. There was 
some complaint of the cook, by the crew, 
before they left Charleston harbor, that he 
did not cook well. 

Several very respectable witnesses were 
examined in the defence, who testified to the 
general good character of the prisoner, for 
many years previous to this event. Several 
other witnesses also testified, that some of 
the sailors, who were witnesses on the part 
of the government, had expressed to them, 
or in their presence, great enmity towards 
the prisoner, and one of them testified, that 
Richardson, whose testimony is given above, 
gave the witness an account of the transac- 
tion, and said, that the captain was a damn- 
ed rascal, and ought to be hung, and that he 
meant to do the best he could to get him 
hung; that the crew had all sided against 
the captain, and he offered to bet with the 
witness ten dollars against five, that he 
would be hung. The defendant pleaded not 
guilty. 
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The trial was conducted by Mr. Blake, U. 
S. Dist. Atty., for the United States, and hy 
Messrs. Sewall and Bassett for the prisoner. 
The former cited Act Cong. 1825, c. 67, § 3; 
8 Laws [published by authority, 4 Stat. 115] ; 
4 Bl. Comm. 194; 1 Hale, P. C. 431; 2 
Strange, 856 ; Palmer, 545 ; Post. Crown 
Law, 32, 322; 3 Chit Cr. Law, 725; Hawk. 
P. C. bk. l, c. 31, § 4; 2 Ld. Raym. 1578. 
The latter cited 1 East, P. C. 21S, 225, 226, 
262; 1 Russ. P. C. 755; 3 Chit. Cr. Law, 
842, note; 1 Starkie, Ev. 506, 511; 2 Starkie, 
Ev. 959. It was admitted, that the brig 
Floyd was owned by American citizens resi- 
dent in Boston, and was duly registered, and 
that the defendant, Freeman, was master on 
the voyage. 

STORY, Circuit Justice, in the course of 
his summing up to the jury, stated his opin- 
ion as follows: 

This is an indictment for murder on the 
high seas; and it is competent for the jury, 
upon a view of the whole matter, either to 
acquit the defendant of all guilt, or to con- 
vict him of the crime, as alleged in the in- 
dictment, or to find him guilty of man- 
slaughter. There are some general consid- 
erations, upon which the arguments at the 
bar render it necessary for the court to be- 
stow a passing. comment. In the first place, 
the general good character of the defend- 
ant may be properly brought into the cause, 
and ought to have weight with the jury in 
all cases, where the facts are doubtful, or 
admit of different interpretations. But 
where the evidence is positive, and satis- 
factory to the jury, such good character 
certainly cannot overcome the just presump- 
tion of guilt arising therefrom; for such is 
the infirmity of human nature, that men, 
even of exemplary life and character, are 
sometimes suddenly betrayed into excesses, 
and hurried on, by their passions, to the 
commission of the grossest offences. Pre- 
vious good character is therefore a circum- 
stance entitled to the consideration of the 
jury, and ought to be thrown into the scale 
in favor of mercy; but if the facts, which 
establish the guilt of the party, are sup- 
ported by proofs entirely credible and unex- 
ceptionable, there is no pretence to say, that 
a jury is bound to acquit the party merely 
because of such character In the next 
place, as to the position, which has been so 
strongly urged at the bar in defence of the 
accused, that common seamen are" not en- 
titled to belief, though their testimony is 
given under oath in a court of justice. 
There is no such rule of law in respect to 
this class of persons. Seamen, like other 
persons, if not interested or infamous, are 
competent witnesses in the trial of criminal 
as well as civil causes. The law has pro- 
nounced no general sentence of exclusion 
against them; and there is nothing, in their 
course of life, or general characters, which 
would warrant such a harsh and vindictive 



proceeding. They are competent witnesses, 
and their credit is to be left to the jury, to 
be judged of under all the circumstances of 
each case. Their testimony is open to every 
suggestion arising from their individual 
characters, their station in life, their man- 
ner of testifying, the nature of the facts re- 
lated "by them, their prejudices, and pas- 
sions, and feelings, and indeed all the con- 
siderations which abate the force of evi- 
dence in every other case. They have a 
right to be heard in what they testify un- 
der oath, like other men; and the jury, who 
should wholly disregard their testimony, 
simply because they were seamen, and thus 
involve the whole class in one indiscrimi- 
nate proscription of discredit, as contended 
for at the bar, would betray their proper 
duty, and supercede, instead of enforcing 
the law. 

In the next place, as to the lights and 
duties of masters of ships, in relation to 
the crew, during the voyage. It is doubt- 
less true, that the master has a right to re- 
quire of them a prompt and ready perform- 
ance of duty, and an habitual obedience to 
reasonable commands at all times. The 
safety of the ship and the success of the 
voyage essentially depend upon the due en- 
forcement of this right. And in proportion 
as the urgency of the occasion, and the ne- 
cessities of the sea service, require instant 
compliance with such commands, the duty 
of the seamen to obey becomes more press- 
ing and obligatory. If obedience does not 
follow, the master may compel it by punish- 
ment, and the nature and extent of the- 
punishment must be decided by the exigen- 
cy of the case. The master may also apply 
punishment, by way of correction, for past 
as well as present offences, to preserve the- 
good order and discipline of the ship. But, 
after all, however summary or strict may 
be his power, it is not unlimited, nor is it to 
be exercised in an arbitrary, cruel, or re- 
vengeful manner The authority of the mas- 
ter, on board the ship, is nearly allied to 
that of a parent, and is to be used with rea- 
sonable tenderness and humanity. Xo pun- 
ishment can be inflicted unless for reason- 
able provocation or cause; and it must be- 
moderate, and just, and proportionate to the 
nature and aggravation of the offence. The- 
law does not permit the master to gratify a 
brutal and low revenge, or to inflict cruel 
and unnecessary punishments. It allows no- 
excess, either in the mode, or the nature, or 
the object of the punishment It upholds 
the exercise of the authority only when it is- 
for salutary purposes, not when it arises 
from personal prejudice, caprice, or dislike, 
or from gross and vindictive passions. In 
every case, therefore, where punishment is 
applied, the master is responsible, both civil- 
ly and criminally, if he wantonly exceed 
the measure of justice. . 

In respect to the general principles of law, 
applicable to cases of homicide, there has- 
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been no controversy at the bar; and I am 
spared the necessity of expounding them be- 
yond what has been read from approved 
authorities. But the circumstances of this 
case call for an explicit instruction to you 
upon the points made in the defence. These 
are: (1) That the death of Whitehead (the 
seaman, whose death is feloniously charged 
in the indictment), was solely owing to acV 
cident and misadventure in the course of his 
duty, the fall from the yard not being oc- 
casioned by his debility, but by circumstan- 
ces which might have occasioned it to a 
healthy seaman. (2) If his death was not 
owing to accident or misadventure, but sim- 
ply to his debility, yet the circumstances of 
the case do not show, that such debility was 
so known to the master, that the order, that 
he should go aloft, was unjustifiable or 
wantonly wrong. (3) That if the order was 
not strictly justifiable, still the act was not 
the result of personal malice to the deceased 
in particular, nor of brutal and malignant 
passions or feelings, which establish gen- 
eral malice, and, therefore, in no event can 
the facts justify a conviction of murder. 
(4) That it is not a case even of manslaugh- 
ter; for there was not such a want of cau- 
tion, or such gross negligence in the master, 
as would, in the absence of malice, justify 
a verdict of manslaughter. 

The first inquiry proper for the jury then 
is, whether Whitehead came to his death by 
mere accident or misadventure; or whether 
it was occasioned by his debility and ex- 
haustion, arising from physical infirmity at 
the time of his fall from the yard. If occa- 
sioned by such debility and exhaustion, the 
next inquiry ought to be, whether that state 
of debility and exhaustion was fully known 
to Capt. Freeman, when he gave the orders 
for his, Whitehead's going aloft If so, were 
the circumstances such as, that Capt. Free- 
man must, and ought to have foreseen, that 
the enforcement of his order to go aloft 
would probably be attended, either by death 
or enormous bodily injury by falling, to 
Whitehead, so that the jury can justly in- 
fer, that it musi; have been persisted in from 
personal malice to the deceased, "or from 
such a brutal malignity of conduct, as car- 
ries with it the plain indications of a heart 
regardless of social duty, and fatally bent on 
mischief. If so, it was murder. And it 
would not vary the case, that the moral 
force of the authority of the master to com- 
pel performance, instead of physical force, 
produced compliance with the order on the 
part of Whitehead, although the latter was 
sensible of his own extreme debility. 

If the jury are not satisfied, that there was 
either actual malice to the deceased, or con- 
structive malice, arising from brutal ma- 
lignity, as before mentioned; still, if the 
circumstances of the case show, that there 
was gross heedlessness, want of due cau- 
tion, and unreasonable exercise of authority 



on the part of Capt. Freeman, and that he 
ought to have known, and could not but 
have known, tnat Whitehead was unfit to 
go aloft, and that there was probable and 
immediate danger to his life in his so doing, 
then, notwithstanding the absence of such 
malice, the offence is at least manslaughter. 
For every act done wilfully, and with gross 
negligence, by any person, the known effect 
of which, under the circumstances, must be 
to endanger life, is, if death ensues, at least 
manslaughter. 

(The judge then proceeded to sum up, and 
comment at large, upon the facts, in the 
various aspects thus presented of the ease, 
and concluded by leaving it to the jury, up- 
on the whole evidence, under the foregoing 
instructions as to the law.) 

Yerdict, guilty of manslaughter, and sentence 
accordingly. 

See, as to what constitutes murder, 1 East, P. 
C. 214, 225, 226, 231, 256, 257. As to what 
constitutes manslaughter, 1 East, P. C. 218, 219. 
227, 231, 257. As to the effect of negligence in 
cases of homicide, when it makes the act felo- 
nious or not, 1 East, P. O. 227, 231, 257, 261. 
265. 
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UNITED STATES v. FREEMAN. 

[1 Woodb. & M. 45.] i 

Circuit Court, D. Massachusetts. Oct. Term. 
1845. 

Making Coups— Disbu using Of^iceh— Rkspo ni- 
hility for Funds— Pat and Allowances. 

1. If an advance of money is made to an 
officer of the marine corps, he becomes liable as 
a debtor for the amount, to be applied, and 
vouchers furnished as directed, or to return 
what is not thus accounted for; and he is not to 
be treated as a bailee of the money, and respon- 
sible for only ordinary care in respect to it. 

2. If he deposits it in a bank, which after- 
wards fails, whether the bank was or was not 
a public depository, it does not exonerate him 
as a debtor without a special act of congress to 
that effect. 

3. Where a captain in that corps acts as cap- 
tain, and has charge of clothing, he is entitled to 
an allowance therefor: but while he acts as bre- 
vet lieutenant colonel, and is paid as such, he 
cannot, during the same period, receive either 
the pay or allowances attached to the duties of 
captain. 

4. Such an officer, while in the command of a 
separate post, is entitled to double rations, if 
the post be one designated by the president as 
entitled to extra rations,— and a post so desig- 
nated by the navy department, is presumed to 
be by direction of the president. 

5. Additional brevet pay is not to be allowed 
to such an officer, at such a post, unless there 
be at it, at least, two organized companies of 
men with suitable officers, though the whole 
number of men present may average enough for 
two companies. 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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This was an action of assumpsit for a bal- 
ance appearing due on the books of the treas- 
ury, from the defendant to the United States, 
for money advanced to him as an officer in 
the marine corps, to be used in the Florida 
war, whither he was detached in 1836. There 
was an agreement by the counsel for the par- 
ties as to the facts, which were, in substance, 
as follows: That [William H.] Freeman re- 
ceived a draft from the paymaster of the 
corps, on the Commonwealth Bank in Boston, 
for the purpose aforesaid, in May, 1S36, for 
$2500. That he drew the money thereon, and 
had it deposited to his credit in the same 
bank, without any designation that it was 
public money, or belonged to him in his offi- 
cial capacity. That he drew out all of it ex- 
cept $222.67. That the bank failed in Janu- 
ary, 1838, and when Freeman was called on 
to pay said balance, he offered a check on the 
bank for the amount. That the bank, at the 
time of his deposit, was one of the banks 
selected by the government for holding its 
funds; but not knowing that Freeman con- 
sidered this deposit as public, it did not sue 
or recover from the bank any thing on this 
account, though it did for what appeared to 
be public deposits. The defendant relied on 
these facts to exonerate him from paying the 
balance. Another sum of $73.10 had been 
charged against Freeman, by the comptroller 
of the treasury, which the quartermaster of 
the marine corps had credited to him on his 
books, and which Freeman contended he did 
not owe. No evidence was offered showing 
the impropriety of said credit. On the other 
hand, the defendant claimed certain allow- 
ances, and pay, and rations, under the follow- 
ing facts: He was appointed captain in the 
marine corps July 17th, 1821, and was made 
a brevet lieutenant-colonel February 30th, j 
1832. to take rank from July 17th, 1831, and I 
was appointed major in the line from June ] 
30th, 1834. His first claim was for responsi- ! 
bility for arms and clothing as a captain, from ,l 
July 17th, 1831, to June 30th, 1834, amounting : 
to $354, at $10 per month. This claim had ! 
been duly presented to the treasury, and dis- ' 
allowed, on the ground that he received dur- 
ing that period pay in the grade of lieutenant- 
colonel, and not as a captain. His second claim 
was for $1669, for double rations, while in | 
command of the Boston station, from June ! 
30th, 1834, to April 1st, 1842. His third claim ■ 
of $1013.93, was for brevet pay and emolu- : 
ments, as lieutenant-colonel in command of 
said station, from June 30th, 1834. to April 
1st, 1842. These last two claims had also 
been presented to the proper officer of the 
Treasury, and disallowed. 

Some of the facts in this case have before 
been agreed on, and the opinion of the su- j 
prenie court rendered on them, as reported In 
[U. S. v. Freeman] 3 How. [44 TJ. S.] 556. 
But more facts are now added, and some new 
points raised. Colonel Freeman has since ! 
died, and it is agreed by the counsel for his I 



representatives and the district attorney, that 
the various documents and regulations there 
referred to, constitute a part of this case with 
the others now annexed to it All the other 
facts necessary to a full understanding of the 
case appear in the opinion of the court. 

Mr. Uantoul, Dist. Arty., for the United 
States. 
Mr. Aylwin, for defendant 

WOODBURY, Circuit Justice. The right of 
1 the government to recover the balance of the 
money advanced to the defendant, is the first 
question presented, and it seems well settled 
on principle. This was not a case of bail- 
ment of any specified article, to be kept, or to 
be used and then returned. In such cases, a 
borrower or bailee, unless a public carrier for 
hire, might not, as is argued for the defend- 
ant, be responsible for any loss, if he exer- 
cised ordinary care in keeping the property. 
Such care was probably exercised in this in- 
stance. Nor was the present transaction a 
mere fiduciary one, a trust of funds, to be 
kept, or invested, loaned out and returned, 
like that of guardians or administrators, as to 
the money of those they represent. In such 
cases only ordinary vigilance and prudence, 
in making loans or investments, are exacted. 
But in the present case, the advance was 
made in order to be expended, not invested, 
nor returned specifically. It was an advance, 
therefore, which created a debt or liability, to 
be extinguished by showing its proper ex- 
penditure, and repaying what was not thus 
expended. There was a promise implied m 
equity as well as law, to repay such amount 
as remained unexpended. Like the case of 
all other mere debtors, then, whether public 
or private, and whether liable on express or 
implied obligations, it constitutes no defence 
for the debtors if they have unsafely deposit- 
ed their money, or lost it by the insolvency of 
those in whom they confided. The danger of 
collusion, and fraud, and neglect, in any other 
view, is great, and to be avoided; and is as 
great under implied as under express liabili- 
ties of this character. 

In U. S. v. Prescott, 3 How. [44 U. S.] 578, 
the court go to the full extent of these prin- 
ciples in the case of an express contract or 
bond by a collecting officer, or receiver, and 
did not exonerate him from liability for pub- 
lic money under facts indicating even a rob- 
bery. Hence, if Colonel Freeman had been 
a regular disbursing agent, he would doubt- 
less come within the analogy of that case, and 
be held responsible; and we see no difference 
in the principle between that and the present 
case, regarding both as they are, not bail- 
ments, but debts. Some reliance has been 
placed on the fact, that this balance was de- 
posited by him in a bank selected by the gov- 
ernment for its collecting and disbursing offi- 
cers, and it is inferred, by the counsel for the 
defendant, that such officers so depositing are 
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not answerable for losses by the insolvency 
of a public depository. Whether this would 
be the decision in such case, is not clear, and 
need not be decided here; though if held lia- 
ble in law, when thus depositing officially, 
congress would probably consider such losers 
as entitled to equitable relief. But here Col- 
onel Freeman was not an officer whose gen- 
eral duties were either to collect or disburse, 
and had no orders where to make his deposits; 
he did not make them in this case in any 
public capacity, and by such a course disabled 
the government, when it sued the bank, from 
knowing that this was public money, and re- 
gaining it under the indemnities and securi- 
ties it held against the bank. His case is not 
so much like a bailment as that of Prescott's. 
We therefore think the defendant is liable for- 
the '$222.67. 

For the other sum of $73.10, we see no rea- 
son to charge him again, he having been once 
credited for the amount by the proper officer, 
and no cause being shown why the amount 
has been recharged. 

Our next inquiry must be in relation to the 
claims, made by the defendant in set-off. We 
think, that the first one, for responsibility and 
care of the clothing, ought to have been al- 
lowed under the ruling of the supreme court 
in this case, in [U. S. v. Freeman] 3 How. [44 
TJ. S.] 556, if he had acted and been paid only 
as captain during the time. ■ But it is admit- 
ted, that during the same period for services 
in which he makes this claim as captain, viz., 
from July 17th, 1831, to June 30th, 1834, he 
has already demanded of the government to 
consider him as acting in his brevet station as 
lieutenant-colonel, and to pay him, for doing 
duty as such, a higher compensation, and that 
this higher compensation has already been al- 
lowed to him. It seems to us, then, that he 
cannot equitably receive two compensations 
attached to different stations or commands 
for services performed only at one place and 
time. If he claims an allowance as only a 
captain in command of a company, or as at- 
tached merely to such a command, he should 
not have claimed an allowance during the 
same period as lieutenant-colonel, command- 
ing more than a company, and doing duties, 
not of a captain, but of a higher grade. But, 
as he has insisted on the latter, and received 
extra pay as a lieutenant-colonel, doing duty 
as such by commanding more than a company 
during the period in which he now asks to be 
allowed extra compensation for duty as a cap- 
tain, we think the two claims are inconsistent. 
And as that for extra pay has been granted, 
the other, founded on a different hypothesis 
as to the grade, extent and nature of his com- 
mand during that time, must now be disal- 
lowed. 

The second claim, which is for double ra- 
tions, must be allowed or not, according as, 
during the period from June, 1834, to April, 
1842, he was or was not in command of a 
separate post, where the president has di- 



rected that such rations shall be allowed- 
The claim is under the act of congress of 
March 16th, 1802, c. 9 (2 Stat. 132), in rela- 
tion to the army, and which applies to the 
marine corps, by subsequent enactments- 
And the pertinent words in relation to it in 
that act are, "to the commanding officer of 
each separate post, such additional number 
of rations as the president of the United 
States shall from time to time direct, having 
respect to the special circumstances of each, 
post." Id. § 5. It will be seen, that by the 
language of the act, both a separate post 
and the direction of the president are neces- 
sary to confer the right to double rations. 
Such, also, has been the decision in Parker 
v. U. S., 1 Pet. [26 U. S.] 293, 297. Colonel 
Freeman had the command of a separate 
post, but it does not appear that any allow- 
ance for extra rations was directed by the* 
president there till June 30th, 1841. The 
only evidence of the last, even after that 
time, is an order to such effect, issued at 
that date by the navy department. We ac- 
quiesce in the opinion of the supreme court 
([U. S. v. Freeman] 3 How. [44 U. S.] 356, 
563) that such an order from the proper de- 
partment is to be presumed to have been 
issued by the direction of the president him- 
self. U. S. v. Eliason, 16 Pet. [41 U. S.] 291. 
302; Parker v. U. S., 1 Pet [26 U. S.] 293. 
This order, though not a part of the case 
as originally submitted, is now by agree- 
ment to be considered as in it, and entitles 
the defendant to those rations from July 
30th, 1841, to April 1st, 1S42, valued, it is- 
believed, at about $130. 

His last claim is for pay as a lieutenant- 
colonel by brevet beyond that of a major,, 
and is limited to the period from June 30th, 
1834, to April 1st, 1842. During a part of 
this time he was at the same separate post 
near Boston, and had under him a number 
of men, ranging from forty and fifty to one 
hundred and sixty or more, and averaging 
near the latter number at the close of each 
month. But it is not shown that he had 
over one company organized as such, or more 
than one captain. The act of April 16th, 
1S18, c. 64 (3 Stat 427), on which the claim 
depends, requires that brevet officers, in or* 
der to receive pay as such, must be then "on 
duty, and having a command according to 
their brevet rank, and at no other time." 

What then constitutes a command accord- 
ing to their brevet rank? By the army reg- 
ulations of 1825, which governed this ques- 
tion till 1830 ([U. S. v. Freeman] 3 How. [44 
XJ. S.] 564) it was provided that a lieutenant- 
colonel by brevet must be considered to "ex- 
ercise a command equal to his brevet rank.*' 
when he commanded a battalion. We enter- 
tain an opinion, that whatever meaning may 
at times be affixed to the word "battalion," 
it must, by the spirit of this regulation and 
the laws connected with it, be construed to 
mean here, at least two organized compa- 
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nies, with their requisite officers as well as 
men. Any other construction would lead to 
daily fluctuations and uncertainty, as the 
number of men might change from fewer or 
more than forty-two and twenty-eight, the 
number fixed at different periods for one 
company. The reason of the rule would 
cease in a great measure, without also such 
organization and subordinate officers; as 
without the latter, the mere increase of men 
would add nothing to the expenses of the 
lieutenant-colonel's station or command in 
intercourse and civilities with the officers of 
the corps. A battalion, then, should consist, 
however large the number of men, of noth- 
ing short of two organized companies and 
their officers; and as it does not appear that 
these existed there at that time, he is not 
entitled to the additional pay from 1834 to 
1836, under the regulation of 1825. In 1836 
a new order was issued by the war depart- 
ment, requiring a still larger command for 
a brevet lieutenant-colonel, in order to enti- 
tle him to extra pay, viz., "four companies 
instead of tw T o. or to command as lieutenant- 
colonel to a regiment.*' A like construction 
must be given to the word "company" here, 
in order to come within the spirit and rea- 
son of the allowance. It should be an or- 
ganized company, and have a suitable num- 
ber of officers as well as men. Hence, as 
there is no evidence in the case of there hav- 
ing been four such companies under the 
command of the defendant at the Boston sta- 
tion, between 1S36 and 1841, he cannot re- 
ceive any extra pay as a brevet lieutenant- 
colonel for his services at that station dur- 
ing that period. But it is stated, that while 
detached from that station in Florida, after 
the spring of 1836, Lieutenant Colonel Free- 
man was in the actual command there as 
lieutenant-colonel of an organized regiment, 
or, at least, of four companies of men. The 
particulars on that point are not given, but 
may be added to the case, and for what- 
ever period he may have exercised such a 
command in Florida, and has heretofore been 
allowed only the pay of a major, we think 
he is entitled to the additional compensation 
of a lieutenant-colonel. But it must be an 
actual command by himself, equal to his 
rank. 

Upon these principles let the judgment on 
the case be made up. 

First charge the defendant with only the $222 67 
Then deduct from this for double ra- 
tions, to which he is entitled for parts 
of 1841 and 1842 130 00 



This leaves to the United States. . $ 02 67 

Allow him any sum found to be proper on 
the facts and principles stated, for services 
in Florida; and if it be less than the above 
amount, make up judgment for the balance 
against the defendant. If it be more, enter 
judgment generally for the defendant 
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UNITED STATES v. FREMONT. 

[Hoff. Land Cas. 20.] i 

District Court, N. D. California. Dec. Term, 
1 . 1853.2 

I Mexican Land Grants— Segregation— Sbttlk- 
i ment on Lands. 

1. It is a sufficient severance from the public 
domain, when the grant itself designates by un- 
mistakable natural boundaries the limits of the 
district within which it is to be located, and 
where the particular land granted is specified by 
name. 

2. The time for making a settlement on the 
lands granted is limited to one year. The danger 
from savages before and after the grant, is no 
excuse for not complying with that condition. 

The claim was for ten square leagues of 
land granted, to Juan B. Alvarado, and con- 
firmed by the board of land commissioners. 
The United States appealed. 

S. W. Inge. U. S. Dist. Arty. 
V. E. Howard, Jones & Strode, and Lock* 
wood, Tyler & Wallace, for appellee. 

HOFFMAN, District Judge. This case 
came up on appeal from the board of commis- 
sioners for ascertaining and settling the pri- 
vate land claims in California, by whom the 
claim of the petitioner was confirmed. The 
title of the claimant [John C. Fremont] is de- 
rived by a mesne conveyance, the execution 
of which is not disputed, from Juan B. Al- 
varado. The original petition of Alvarado up- 
on which the grant issued, bears date Febru- 
ary 22, 1844, and represents that being desir- 
ous of increasing his land and contributing to 
the spreading of agriculture and the industry 
of the country, he solicits the governor, ac- 
cording to the colonization laws, to grant him 
"ten leagues of land north of the river San 
Joaquin within the limits of the Sierra Neva- 
da mountains, in the same direction as the 
river Chowchillas on the east, that of the 
Merced on the west, and the before mentioned 
San Joaquin, with the name of the Mari- 
posas." He also represents that he is unable 
to present a plan or draft of said land, because 
it is on the confines of the wild Indians and a 
wilderness country. On the twenty-ninth of 
February, 1841, the grant issued subject to 
the approval of the departmental assembly 
and upon the usual conditions. The land 
granted is thus described: ''The tract of land 
known by the name of Mariposas, to the ex- 
tent of ten square leagues, within the limits 
of the Sierra Nevada, and the rivers known 
by the names of the Chowchillas, of the Mer- 
ced, and the San Joaquin." The approval of 
the departmental assembly was not obtained, 
nor does the grant appear to have been sub- 
mitted to that body. The genuineness of the 
t grant is not disputed. 



i [Reported by Numa Hubert, Esq., and here 
reprinted by permission,] 
i 2 [Reversed in 17 How. (58 U. S.) 542.] 
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Among the conditions of the grant are the 
following: "(3) He shall solicit from the prop- 
er magistrate the juridical possession of the 
same, by virtue of this title, by whom the 
boundaries shall be marked: on the limits of 
which he (the grantee) shall place the proper 
landmarks." "(o) The tract of land granted 
is ten square leagues as before mentioned. 
The magistrate who may give the possession 
shall cause the same to be surveyed according 
to the ordinance, the surplus remaining to the 
nation for the proper purposes." No jurid- 
ical possession was ever given by the magis- 
trate, nor was the land surveyed during the 
existence of the former government. 

It is objected by the district attorney that 
the claim cannot be confirmed, because the 
land was not segregated from the public do- 
main before the change of sovereignties. But 
upon the assumption that the cases decided 
under the act of 1824 [4 Stat. 52] apply to the 
case now under consideration, the inquiry pre- 
sents itself whether, under the rules of deci- 
sion laid down by the supreme court, this 
claim must be rejected forvagueness of bound- 
aries. The land is described in the grant as 
"the tract known by the name of the Mari- 
posas, to the extent of ten square leagues, 
within the limits of the Sierra Nevada and 
the rivers Chowchillas, Merced and San Joa- 
quin." The district of the country embraced 
by these exterior boundaries is shown to con- 
tain nearly one hundred square leagues. If 
the grant contained no other means of desig- 
nating on what part of this extensive district 
the particular ten leagues granted were to be 
taken, I should strongly incline to the opin- 
ion that, under the decisions of the supreme 
court, it would be void for uncertainty. But 
the tract granted is called in the grant, "Las 
Mariposas." If, then, within the general ex- 
terior limits a particular tract by the name of 
♦'Mariposas" can be found and identified, that 
tract must be taken to be the subject of the 
grant. From the testimony taken, it appears 
that within the general limits mentioned in 
the grant a smaller tract, situated on the Mari- 
posas creek, is well known, and seems to 
have been understood to be the. tract granted 
to Alvarado. This tract, joining the valley 
of the Mariposas, is that delineated on the 
map of Pico, which, though merely a privaie 
map, and made from memory, yet when ac- 
companied by a survey by the surveyor gen- 
eral, made in conformity with it, and taken 
in connection with the testimony, shows that 
there is a tract of land known as Las Mari- 
posas, situated within the general limits of the 
grant, and capable of identification. The val- 
ley seems to be easily distinguishable, being 
narrow and shut in by high and barren hills. 
This, Gen. Vallejo swears to be the tract gen- 
erally known to have been granted to Alva- 
rado. In O'Hara's Case, 15 Pet. [40 U. S.] 
2S3, the court say: "The place where the sur- 
vey is to be made, must first be made certain; 
if not as to fixed boundaries, at least so cer- 
tainly by evidence of general or popular ap- 



prehension, as to show what was the grantor's 
notion of the limits of country within which 
he intended to grant." In this case, not only 
are the general limits of the country specif- 
ically shown by the exterior boundaries men- 
tioned in the grant, but the particular part is 
designated. In the case of U. S. v. Clarke, 8 
Pet. [33 TJ. S.] 467, the grant was for "five 
miles square of land on the west side of St 
John's river, above Black creek, at a place 
called White Spring," and this the supreme 
court held valid as to the whole land within 
its limits, as well that which had not been 
surveyed, as the 8,000 acres which had. I do 
not perceive that the description in that grant 
was more specific than that under considera- 
tion. In Boisdore's Case, 11 How. [52 TJ. S.] 
S6, the claim was rejected for a vagueness of 
description, but in that case the quantity of 
land was not designated, and the uncertainty 
of the boundaries left it liable to be enlarged 
or diminished at the discretion of the survey- 
ors. 

In the case at bar, the quantity of land 
granted is fixed. The limits of the district 
within which it is to be located, are desig- 
nated by unmistakable natural boundaries, 
and the particular land granted is specified 
by name. It does not seem to me that in 
directing a survey to be made in the valley 
of the Mariposas, or in adopting that already 
made, the court would be exercising the 
granting power, but rather be determining 
the extent and locality of land already sev- 
ered from the public domain by the grant 
itself. 

The other objection urged by the district 
attorney to the confirmation of this claim Is, 
that the conditions of the grant have not 
been complied with, and therefore the title 
of the claimant being inchoate or imperfect, 
not having been approved by the departmental 
assembly, no equitable obligation rests upon 
the United States to perfect it. In the Case 
of Cervantes [Case No. 14,76S] it was consid- 
ered by this court, that the only solid equity 
which the claimant under an unconfirmed 
grant could urge upon the government was 
the fulfillment of the conditions, or the per- 
formance of those acts which, under the 
Mexican system, were the only motives and 
considerations for the grant— and that when* 
as in that case the conditions had been wholly 
tmperformed, and the grant apparently aban- 
doned for a great number of years, without 
an effort or an excuse, the claimant could 
not appeal to the justice of the government 
to confirm his claim, however much his appli- 
cation might commend itself to its generos- 
ity. In the Case of Reading [Id. 16,127] the 
efforts of the plaintiff to perform, and his 
excuses for his failure to perform complete- 
ly, were deemed sufficient to entitle him to 
a confirmation within the rule laid down in 
Sibbald's Case [10 Pet. (35 U. S.) 313], to 
which it seemed most analogous. The facts 
in the case at bar are as follows: The grant 
was issued to Alvarado on the twenty-ninth 
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of February, 1844, on condition, among other 
things, that "he should build a house within 
a year, and that it should be inhabited." 
Immediately on receiving his grant, Alvarado 
(as appears from his own testimony) applied 
to the governor for a military force to enable 
him to take possession, reminding him of the 
fact already known to him, that the country 
was infested with hostile Indians, and could 
not be occupied except with the aid of a mili- 
tary force. The governor, as Alvarado tes- 
tifies, offered to erase the conditions from the 
grant, but this the petitioner declined, al- 
leging his desire and intention to occupy and 
cultivate his land. The governor then agreed 
to furnish the necessary force, and a military 
post was soon after established on the San 
Joaquin, near the granted land. Owing to 
the depredations of the Indians, this post was 
after a short time abandoned. Shortly after 
there was a political revolution, and Gen. 
Micheltorena's affairs becoming embarrassed, 
no more troops were sent. This occurred 
during the year 1S44. Alvarado further tes- 
tifies, that in August, 1S45, while commander 
at Monterey, he collected the cavalry and 
took them to his rancho. near Monterey, and 
was organizing them for the purpose of tak- 
ing possession, by their aid, of the Mariposas. 
While thus engaged, he received orders from 
Gen. Castro to return to Monterey, there be- 
ing rumors of war. Prom that time Alvarado 
made no other attempts to take possession— 
his military duties occupying all his atten- 
tion during the war which immediately en- 
sued. In the beginning of 1S4G the war be- 
tween the United States and Mexico broke 
out, and on the seventh of July of that year, 
the American flag was hoisted and the Mexi- 
can authorities deposed. On the fourteenth 
of February, 1S47, Alvarado conveyed to 
Fremont, the present claimant. On receiv- 
ing his conveyance, Fremont seems to have 
taken some measures to settle and cultivate 
his land, but being ordered home under ar- 
rest, he employed an agent to go upon the 
land, and cultivate and inhabit it That agent 
was, by Fremont's direction, supplied with 
money, agricultural implements, provisions, 
etc.; but on going to the land in the spring 
of 1S47, found the Indians so hostile that he 
was obliged to abandon the enterprise. The 
same agent twice visited the land during the 
following summer, but found the Indians so 
hostile that he was unable to make any set- 
tlement. The land was not finally settled 
until after Fremont's return from the United 
States in 1849. But since that time, the 
claimant has erected upon it numerous valu- 
able improvements— consisting of dwelling 
houses, farm houses, machine shops, etc., and 
is now in possession of the tract. The whole 
testimony leaves no room to doubt but that 
the settlement was- effected at as early a 
time as the hostility of the Indians, and the 
circumstances of the country rendered it prac- 
ticable to do so without a large military force. 
It is urged by the district attorney that 



hostility of the Indians affords no excuse for 
nonfulfillment of the condition, and in sup- 
port of this position, the case of De Ville- 
mont v. U. S., 13 How. [54 U. S.] 200, is re- 
lief! on. The Case of De Villemont bears the 
strongest analogy to the one under consid- 
eration. The concession was granted in con- 
sideration of the petitioner's intention and 
promise to establish a stock farm and plan- 
tation. It was made under the express con- 
dition that he should make the regular road 
and clearing, within the peremptory term of 
one year, the concession to be null if at the 
precise expiration of three years the farm 
should not be established. From the date* of 
the grant, until the delivery of Louisiana to 
the United States, he had completely failed 
to comply with the conditions. In excuse, he 
showed that during all that time he was the 
civil and military commandant of the fort of 
Arkansas; that his presence there was con- 
stantly required by the threatening aspect of 
the Indian tribes by whom he was surround- 
ed; and his correspondence with the govern- 
nor showed that even a temporary absence 
from his post would not have been tolerated. 
He further showed that the hostility of the 
Indians prevented a settlement by his agents. 
It was also established by proof, that the 
common usage of the Spanish authorities was 
to insert the conditions, as to making a set- 
tlement and a road within a given time, 
mechanically, and as mere matter of form; 
that no land was ever forfeited under the 
Spanish government for noncompliance with 
these conditions; and the testimony on this 
point was confirmed by that of a judge of the 
supreme court of Louisiana, of great experi- 
ence and reputation. It further appearea. 
that the claimant had, as in this case, at- 
tempted to make a settlement by an agent, 
but the hostility of the Indians prevented it. 
It is apparent that in almost every particular 
that case resembles the one now under con- 
sideration. 

The court, in commenting on the duty of 
performing the conditions, say: *Tt was un- 
doubtedly necessary that an establishment 
should have been made within three years- 
such being the requirements of the grant in 
concurrence with the regulations." The evi- 
dence of usage in that case was at least as 
strong as that relied on in this; and the at- 
tempt to settle seems to have been made 
in that case as in this, and to have been abor- 
tive for the same reason. The court was also 
in that case required to be governed in its 
decisions by the laws, usages, and customs 
of the government under which the claim 
originated. But the claim was rejected, not- 
withstanding the excuses offered, and the evi- 
dence of the uniform usage of the Spanish 
authorities. Boisdore's Case is, if possible, 
stronger; for in that case there was a partial 
performance of the conditions; but the court 
held that inasmuch as the claimant had stipu- 
lated to remove his family to the land, and 
take there all his force of negroes, the occu- 
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pation by a single mulatto, by whom some 
cattle were kept, and a few acres cleared, 
•was wholly insufficient. With respect to the 
excuse that the state of the country and In- 
dian hostilities prevented the settlement, the 
supreme court held as early as Kingsley's 
Case, 12 Pet. [37 U. S.] 483, that the excuse 
could not be received, if the same obstacles 
existed at the time of the concession; and 
the decision in De Yillemont's Case but reaf- 
firmed that doctrine. The Case of Sibbald, 
10 Pet. [35 U. S.] 313, is relied on by the coun- 
sel for the claimant, as furnishing an in- 
stance analogous to that in this case, of a 
good performance cy pro's. But the differ- 
ence between the cases is obvious. The 
grant in that case was on condition that a 
mill should be established; and it declared, 
that until the petitioner should establish 
his mill, this grant should be of no effect. 
It was dated in 1816, but no specific time was 
limited by the decree within which the mill 
was to be erected and put in operation. It 
appeared that a mill was built in 1819, and 
carried away by a freshet, but that §5,000 
had been expended in the construction; that 
in 1827, another mill was built and in opera- 
tion, which was destroyed by fire in 182S; 
that in October of 1828, another was built, 
which went into operation in '.Tune, 1829, and 
had ever since so continued. The court held 
that the petitioner had begun the erection of 
the first mill in time to save a forfeiture, 
and that the other acts amounted to a com- 
pliance with the condition, according to the 
rules of equity. 

But in the case at bar, the time for making 
the settlement is limited to one year. So far 
as appears, Alvarado never saw the tract he 
"assumed to convey to Fremont; nor was any 
settlement effected by the latter until a year 
after the ratification of the treaty. It can- 
not be urged in this as in other cases, that 
the grant was not made complete by the as- 
sent of the assembly, owing to accident, or 
the neglect of the governor, for Alvarado him- 
self says it could not be submitted to them 
without the diseno or plan, which on account 
of the hostilities of the Indians he was un- 
able to furnish; and yet the danger from 
that source existed at the time of his appli- 
cation, for he assigns it to the governor as a 
reason why the diseno did not accompany the 
petition. It is urged that the political dis- 
turbances of the country contributed to pre- 
vent the settlement. But I think it clear 
from the evidence, that the principal, if not 
the only reason why it was not effected by 
Alvarado or Fremont, until after the treaty, 
was the danger from the savages; and that 
this danger existed to substantially the same 
degree before and after the grant. 

TTpon the whole, after a most careful con- 
sideration of this case, and with every desire 
to give the claimant the full benefit of every 
favorable consideration to which he is enti- 
tled, I have been unable to resist the conclu- 
sion that the Cases of Glen, of De Villemont 
25FED.OAS.— 77 
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and of Boisdor6, lay down for me rules of 
decision applicable to this case, and from 
which I am* not at liberty to depart. 

[NOTE. The case was taken on appeal to the 
supreme court, where the decree of the district 
court rejecting the claim was reversed. 17 How. 
(58 U. S.) 542. A mandate was issued to the 
district court, where it was filed, and the decree 
entered. Case unreported. A second appeal was 
taken to the supreme court, which was dismissed. 
IS How. (59 U. S.) 30.] 



Case Mb. 15,165. 

UNITED STATES v. FRENCH. 

[1 Gall. 1.] i 

Circuit Court, D. New Hampshire. May Term, 
1812. 

Habeas Corpus— State Custody — Bail. 

The circuit cou-t has no authority to issue a 
habeas corpus for the purpose of surrendering 
a principal in discharge of his bail, where the 
principal is confined in gaol merely under the 
process of a state court Ex parte Cabrera 
[Case No. 2,278]; 1 Kent, Comm. 412. Nor 
will the court discharge the bail of such party, 
who have become bound by recognizance in the 
circuit court to answer, &c. merely on account 
of such impediment; but in their discretion the 
court will respite the recognizance. 
[Cited in U. S. v. New Bedford Bridge, Case 

No. 15,8G7; Re McDonald, Id. 8,751; U. 

S. v. Van Fossen, Id. 16,607; Taylor v. 

Taintor, 16 Wall. (83 U. S.) 371; Re Fox, 

51 Fed. 432.] 

Information against the defendant [Jona- 
than French] for a misdemeanor, in loading 
merchandize in a sleigh, with intent to ex- 
port the same to Canada, contrary to Act 
Jan. 9, 1809, c. 72 § 1; 9 Laws [Weight- 
man's Ed.] 185 [2 Stat. 506]. At a former 
term the defendant had been arrested, and 
had recognised in court with sureties for his 
appearance to answer to the information. 

Edward Cutts, Jr., and J. Mason, for the 
bail, moved for a habeas corpus to the sher- 
iff and gaoler of Grafton county, to bring up 
the body of th? defendant to surrender him 
in court in discharge of the bail, on an affi- 
davit that the defendant was confined in the 
gaol in said county on mesne civil process, 
under the anthority of the state of New 
Hampshire. 

U. S. Dist. Atty. Humphreys, opposed the 
motion. 

BY THE COURT. We have no authority 
in this case to issue a habeas corpus. The 
authority given by Judicial Act 1789, c 20, 
§ 14 [1 Stat 81], is confined to cases, where 
the party is in custody under color of process 
under the authority of the United States, or 
is committed for trial before some court of 
the United States, or is necessary to be 
brought into court to testify. It does not 
extend to cases where the process is from 
a state court, and the object is to surrender 
the party in discharge of bail. 

The counsel for the bail then moved to 

i [Reported by John Gallison, Esq.] 
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discharge the bail f?*om their recognizance, 
on the ground that as it had become impos- 
sible to bring the defendant into court, with- 
out any default on his or their part they 
ought not to be sufferers; and in support of 
the motion they cited 6 Term R. 50; Id. 247; 
1 Tidd, Prac. (El. 1790) 149; 2 Sell. Prac. 
126; 1 Sell. Prac. 183; 10 Mod. 279; 2 
Hawk. P. C. c. 15, "Bail," p. 179. 

BY THE COURT. There is no sufficient 
ground for the application. There is no 
physical or legal impossibility of producing 
the defendant. The cases cited may be good 
law; but they proceed on the principle, that 
by operation of law the defendant had been 
discharged of th** process, or had been placed 
beyond the reach of the bail. Nor can it be 
said that the defendant has been guilty in 
the present case of no default. His very con- 
finement may have been the result of his own 
negligence or wrong. The circumstances of 
the case may furnish reasons for a respite of 
the recognizance to the next term, and a 
continuance of the information. How can 
the court foresee, that at another term the 
defendant will be in civil confinement? If 
the bail were now discharged, and the de- 
fendant should ultimately be released from 
his imprisonment, we have no means to pre- 
vent his escape from punishment under the 
act of congress Motion overruled. 



Case Mb. 15,166. 

UNITED STATES v. FRERICHS. 

[16 Blatchf. 547; i 8 Reporter, 391; 25 Int. 
Rev. Rec. 319.] 

Circuit Court, S. D. New York. July 21, 1879.2 

internal revenue — distiller — possession of 
Still— Certificate of Reasonable Cause. 

1. Under section 3247 of the Revised Statutes, 
which enacts that every person who, "making or 
keeping mash, wort or wash, has, also, in his 
possession or use a still, shall be regarded as a 
distiller," to make one in possession of a still a 
distiller, because he keeps mash, wort or wash, 
the mash, wort or wash kept must be such as will 
produce spirits, on distillation. 

2. Whether an order of the district court re- 
fusing a certificate of reasonable cause of seizure, 
under section 970 of the Revised Statutes, can 
be reversed by the circuit court, on a writ of er- 
ror, quere. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

[The government brought a suit to condemn 
premises for violation of the internal revenue 
law. The court below, at the close of the 
evidence for the government, directed a ver- 
dict in favor of the claimant [Frederick 
Frerichs], and refused to give a certificate of 
probable cause. [Case unreported.] The gov- 
ernment appealed.] s 



i [Reported by Hon Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 100 U. S. 160, 1 Sup. Ct. 169.] 

3 [From 8 Reporter, 391.] 



Edward B. Hill, Asst. U. S. Dist. Atty. 
Edward Salomon, for defendant in error. 

WAITE. Circuit Justice. The issue made 
below was, as to whether the claimant was 
a distiller of spirits, within the meaning of 
section 3247 of the Revised Statutes; and the 
first error assigned here is upon the order of 
the court directing a verdict for the claimant, 
at the close of the evidence on the part of 
the government. That section of the stat- 
utes is as follows: "Every person who pro- 
duces distilled spirits, or who brews or makes 
mash, wort or wash fit for distillation or for 
the production of spirits, or who, by any pro- 
cess of evaporization, separates alcoholic 
spirit from any fermented substance, or who, 
making or keeping mash, wort or wash, has, 
also, in his possession or use a still, shall bo 
regarded as a distiller." 

It cannot be seriously contended, that the 
evidence was sufficient to warrant a jury in 
finding that the claimant actually produced 
distilled spirits, or that he brewed or made 
mash, wort or wash fit for distillation or the 
production of spirits, or that he actually sep- 
arated alcoholic spirit from any fermented 
substances. All that can be insisted upon by 
the government is, that there was evidence 
tending to prove that he had in his possession 
or use a still, and that he kept mash, wort or 
wash, within the meaning of this statute. 
The still he had in his possession was put up 
for the manufacture of acetic acid, and was 
duly registered as such. About this there 
is no dispute. To make one in possession of 
a still a distiller, because he keeps mash, wort 
or wash, the mash, wort or w T ash kept must 
be such as will produce spirits, on distillation. 
The evidence in this case was clear, to the 
effect that the substance complained of would 
not produce distilled spirits. It was intended 
for the manufacture of vinegar, and, when 
distilled, did not, and could not, yield spirits. 
It had already gone through such a process of 
fermentation in another place, where there 
was no still, as to render it impossible to con- 
vert it, or any part of it, into spirits, by dis- 
tillation or any process of evaporation. This 
was the uncontradicted testimony of the only 
witness examined on that subject. The pro- 
cess through which it was to be put by the 
claimant was only for the purpose of cleans- 
ing it of impurities, and thus fitting it for 
use in the manufacture of vinegar. It was, 
in fact, a weak acetic acid, mixed with foreign 
substances, which must be removed before it 
could be converted into marketable vinegar. 
One who produces a substance which can be 
converted into vinegar by the use of a small- 
er quantity of spirits than is ordinarily em- 
ployed, is not, necessarily, a distiller of spirits. 
To become such in law, he must actually pro- 
duce spirits, or keep with the still he uses 
that which will produce them. Such was not 
the case here. Had the jury found, from the 
evidence, a verdict against the claimant, it 
would clearly have been the duty of the 
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court, on motion, to set the verdict aside and 
grant a new trial. Under such circumstances 
it was not error for this court to direct a ver- 
dict in favor of the claimant 

If an order of the district court refusing a 
certificate of reasonable cause of seizure, un- 
der the provisions of section 970 of the Re- 
vised Statutes, can he reversed by the circuit 
court, upon a writ of error, it ought not to be 
done except in a clear case. The evidence 
which has beer* embodied in this bill of ex- 
ceptions is not such as to satisfy me that any 
error was committed in this particular. The 
judgment of the district court is affirmed. 

[NOTE. A writ of error was sued out from 
the supreme court, where the judgment of this 
<*>urt was affirmed. 106 IT. S. 160, 1 Sup. Ct. 
169. Frerichs subsequently recovered a judg- 
ment for damages against Charles R. Coster, in- 
ternal revenue collector, in the circuit court. 
Case unreported. See 124 U. S. 315, S Sup. Ct. 
514.] 



Case ISTo. 15,167. 

UNITED STATES v. FRICTION-MATCH 
MACHINERY. 

[1 Hask. 32.] i 

District Court, D. Maine. Dec, 1866. 

Internal. Revenue— Forfeiture— Personal. 
Propehtt. 

1. A water-wheel, used for propelling ma- 
chinery in the manufacture of friction-matches, 
is not personal property and liable to forfei- 
ture under section 48 of the act of 1864 [13 
Stat. 240], as amended by chapter 184 of the 
act of 1866 [14 Stat. 98]. 

2. Machines, used in a mill for such purpose, 
are implements and instruments within the mean- 
ing of the act, and are liable to forfeiture. 

Information by the United States, claiming 
a forfeiture of tools and machinery used in 
the manufacture of friction matches, in vio- 
lation of the internal revenue laws. The 
claimant alleged, that the articles seized were 
fixtures and not liable to seizure under the 
acts of congress as personal property. 

George F. Talbot, U. S. Dist Atty. 
Irving W. Parker, for claimant. 

FOX, District Judge. This is a proceeding in 
rem under the act of 1866, c. 184, against cer- 
tain machinery, seized by the collector of in- 
ternal revenue of the First district as for- 
feited under the provisions of the acts relat- 
ing to internal revenue, being found on the 
premises of Mason & Smith in Buxton, with 
a large quantity of friction-matches, there 
manufactured and to he sold in violation of 
law. On the return day of the process, one 
Benj. M. Mason appeared and filed his claim 
for a portion of the articles seized, viz., one 
water-wheel, one lathe, lathe-bench and turn- 
ing tools, one card-planer, one grindstone and 
bench, one lathe-machine, one machine for 
making match-splints, one face-planer for 

i [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



planing ends of match-blocks, and one plain 
crosscut-saw, alleging that he was a bona fide 
purchaser from Mason & Smith, of the mill 
and lot on which the above enumerated ma- 
chinery was at the time of the conveyance, 
and that all such machinery passed as a part 
of the realty to him by the conveyance, which 
was valid Oct. 22, 1S66, the seizure having 
been made on the 7th of Nov., 1866. It is 
admitted, that Mason & Smith procured this 
machinery arid placed it in the mill for the 
manufacture of friction-match-blocks, the prin- 
cipal part of it being expressly adapted to 
that business, and that, previous to the con- 
veyance to the claimant, the machinery had 
been used by Mason & Smith in manufactur- 
ing matches to be sold in violation of law, 
a large quantity of which was found in the 
mil] with the machinery at time of seizure. 
This machinery was all driven by the water- 
wheel, being connected by bands and gearing, 
and can be removed without damage being 
done to the building. 

The government claims, that this property 
was subject to seizure and forfeiture under 
the 48th section of act of 1864 [13 Stat. 240], 
as amended by act of 1866, c. 184 [14 Stat 
9S]. The language is "and also all tools, im- 
plements, instruments, and personal property 
whatsoever, in the place or building, &c, may 
also be seized by any collector or deputy-col- 
lector as aforesaid, and the same shall be for- 
feited." 

Were these articles "tools, implements, in- 
struments," within the meaning of the act? 
I think most of them were. They were adapt- 
ed to the business then carried on, and al- 
though ordinarily described as machines, yet 
they were "implements," "instruments." for 
the manufacture of friction-matches, and as 
! such, were within the mischief to be reached 
| by the law. I am aware, that the supreme 
I court of Maine has decided, that articles, 
! commonly designated as machinery, can not 
be deemed "tools" under the law of the state, 
exempting a debtor's "tools of trade" from 
attachment; and if "tools" had been alone 
used in the statute, I might have adopted that 
construction; but we are not restricted to 
that word; the statute forfeits all "imple- 
ments and instruments;" lathes, grindstones, 
cut-saws, although driven by water or horse- 
power, are still implements and instruments, 
used in the production of these articles, in 
violation of law. And I think it is not a 
strained or forced construction of the statute, 
to hold them subject to its provisions, the 
same as smaller tools or articles worked whol- 
ly by hand. Under the law of distraint, "im- 
plements of trade" are exempt when in use; 
and I find looms, thrashing-machines and oth- 
er things of like description have been ex- 
empted, and decided to be implements. I pre- 
fer to adopt this coustruction, and as this 
word is found in the act in question, to hold 
that all these articles of machinery, specially 
designed for the match business, are subject 
to seizure and condemnation. 
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It is contended that these articles had he- 
come parts of the realty, and so were not per- 
sonal property, hut passed under the convey- 
ance 01 the mill to the claimant as fixtures. 

In themselves they were still of a personal 
character, liable to be removed from the mill, 
and to pass, when so removed, by a common 
bill of sale, as any other article of personal 
property. 

If Mason & Smith had given to another par- 
ty a bill of sale of these articles, and after- 
ward had conveyed the mill excepting these 
articles in the conveyance, can there be a 
doubt, that the purchaser would be entitled to 
them under his bill of sale? I think not. 
They were therefore still personal property 
for certain purposes, and I think for seizure 
and condemnation under the statute should be 
so considered, if the same in other respects 
would be liable. 

A grindstone is ordinarily driven by hand, 
and would he liable to seizure and condemna- 
tion. Can it vary the case because it con- 
nects by a cord with the shaft and derives 
its power from the main wheel? A lathe is 
very commonly driven by a treadle, and if so 
would be liable to seizure. Shall it be exon- 
erated because it is connected by belting and 
gearing with the main shaft of the mill? 

I am well aware of the decision of the su- 
preme court of this state in Parsons v. Cope- 
land, 38 Me. 537, holding machinery in a 
woolen mill to be fixtures, although not per- 
manently affixed, and that this decision is 
not found in Syinonds v. Harris, 51 Me. 14; 
but these are local decisions which cannot 
control me in the construction of an act of 
congress, which should receive the same con- 
struction in every state of the Union. The 
supreme court of Maine probably would hold, 
that the machinery in controversy in this ease 
would pass with the mill as a portion of the 
realty, if in the mill at the time of the con- 
veyance, but it does not necessarily follow un- 
der the act of congress, that it would not be 
liable to seizure and forfeiture. 

I think that the principle to be deduced 
from Hellawell v. Eastwood, 3 Eng. Law & 
Eq. 563, should govern this case. It was 
there decided as late as 1850, by the court 
of exchequer, that spinning-machines, which 
were fixed by screws, some into the wooden 
floor, and some into lead which had been 
poured in a melted state into holes in the 
stone for the purpose of receiving screws, 
had thereby become fixtures, so that they 
were not distrainable. I do not think the 
gearing made the machinery in the present 
case fixtures, not liable to seizure. 

The water-wheel however, I do not consider 
as within this class of machinery. Judge 
Story more than forty years ago, held that 
the water-wheel of a factory and its gearing 
was a part of the realty, and I believe no one 
has ever questioned it since. Most of the 
other articles, I understand to have been ma- 
chinery specially designed for the manufac- 
ture of matches, and in my view were within 



the provisions of the statute. Any other con- 
struction would tend to defeat the purposes 
of the act, whereas, by this construction, ev- 
ery inducement is held forth to manufacturers 
to comply with its provisions, and thereby 
avoid its penalty. Decree accordingly. 



Case No. 15,168. 

UNITED STATES v. FRIDENBERG. 

District Court, N. D. Florida. 1869. 

external Revenue — Fermented Liquors — Deal- 
ers— Storage— Penalty— Act July 20, 186S. 

Held, that the word "receive" as used in the 
forty-sixth section of Act July 20, 1S68 [!."> 
Stat. 144], means "receive for sale," and that 
where a retail liquoi dealer receives more than 
20 gallons of spirits from any person other 
than one authorized by the act to sell such 
spirits, for storage only, and not for sale, he 
does not incur the penalty. 

[Decided by FRASER, District Judge. Cit- 
ed in 11 Int. Rev. Rec. 5, to the point as stated 
above; opinion not now accessible.] 



Case No. 15,169. 

UNITED STATES v. FRIDENBERG. 
[See Case No. 15,168.] 



Case ITo. 15,170. 

UNITED STATES v. PRIES. 
[See Case No. 5,126.] 

Case ETo. 15,171. 

UNITED STATES v. PRINK. 

[1 Bruuner, Col. Cas. 90; i 4 Day, 471.] 

Circuit Court, D. Connecticut. 1810. 

Continuance— Absence of Witness— Affidavit. 

"Where a witness in a public prosecution hav- 
ing been summoned, and his fees tendered to him, 
refused to attend, the prosecutor moved to put 
off the trial in order to afford time for capias; 
the court ruled that the trial must proceed, un- 
less the prosecutor would make affidavit that he 
could not, in his opinion, safely try the cause 
without the attendance of the witness. 

This was an indictment [against Daniel 
Frink] similar to the one stated in the pre- 
ceding case. [U. S. v. Phelps, Case No. 
16,041.] Peleg Palmer, of Stonington, a wit- 
ness in support of the indictment was sum- 
moned last September, and his fees tendered. 
He now refused to attend. 

The district attorney moved for a delay of 
the cause in order to afford time for a capias. 

Before LIVINGSTON, Circuit Justice, and 
EDWARDS, District Judge. 

LIVINGSTON, Circuit Justice, said the 
trial must go on, and the party might apply 
for an attachment, or bring an action for dam- 
ages. Such was the rule in England and in 
New York. 

i [Reported by Albert Brunuer, Esq., and here 
reprinted by permission.] 
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The district attorney stated that it was 
usual in Connecticut to delay a cause to afford 
time to bring in a witness. 

EDWAIIDS, District Judge, coming in at 
this time, it was ruled by the court, after a 
short consultation, that the trial must proceed, 
unless the district attorney would make affi- 
davit that he could not, in his opinion, safely 
try the cause, without the attendance of Palm- 
er. More witnesses are usually summoned 
than are necessary, and it would be unrea- 
sonable to put off a trial on account of the ab- 
sence of a witness who was not essential, or 
who could state nothing further than other 
witnesses in court. Motion denied. 



Case Uo. 15,173. 

UNITED STATES v. FROST. 

[9 Int. Rev. Rec. 41; 16 Pittsb. Leg. J. 196; 1 
Chi. Leg. News, 129.] 

District Court, N. D. Illinois. Jan. Term, 
1869. 

Internal Revenue— Income Tax— False Returns 
—Evidences of Debt. 

1. Promissory note.?, book accounts, etc., due 
during the year, are the evidences of debts. 

2. Whether or not they are gains, profits or 
income for that year within the meaning of the 
internal revenue law, depends upon their value 
intrinsically or their convertibility into money, 
property or available assets. If they have only 
a nominal, and not a real value or convertible 
quality, and a man has realized nothing from 
them, and, therefore, does not return them as 
a part of his income, because he fairly and hon- 
estly believes they are not real gains or profits, 
he cannot be convicted of an untrue return. 

The defendant [William E. Frost] was in- 
dicted for making a false return of his in- 
come for the year 1866, under the follow- 
ing state of facts: The defendant was a 
partner of William E. Hall (who was also 
indicted) and had returned as income for 
that year $10,075. The books of the firm 
showed that there had been entered as the 
profits of the business for that year $31,- 
295.70, and to the credit of the defendant 
one-half of that sum, $15,647.85. There 
was a reduced assessment made against the 
defendant by the assessor of $3,730.33 (the 
original assessment being $5,568.84) on which 
the defendant had paid the tax— the as- 
sessor claiming the tax should be paid on 
all debts and accounts that were not ac- 
tually carried to profit and loss. It ap- 
peared on the trial that the profits entered 
.in the books were made up by adding to the 
assets of the preceding year all debts and 
accounts whether good or bad, as well as 
the receipts of the year 1866, and thus the 
profits were not all real, but some of them 
only nominal. When the defendant made 
up his income returns he included all debts 
which he considered absolutely good, and 
threw out those that he regarded as bad, 
doubtful or comparatively worthless, and 
thus accounted for the difference between 
the amount of profits on his books and his 
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returns. It was clearly established that this 
was done because the defendant did not 
treat or consider such bad or doubtful debts 
as real gains or profits. 

THE COURT, thereupon, instructed the 
jury upon the law of the case to the follow- 
ing effect: It might be true in many cases 
where a man made a charge on his books 
for debts due as the result of the year's 
business, they would constitute assets, and 
come within the definition of gains or prof- 
its. For example, instead of irioney, he 
might receive promissory notes, bills of ex- 
change, bonds or mortgages, or different 
kinds of securities, and these, if good, might 
properly become a part of his income. Even 
treasury notes and national bank notes were 
not actually money, but only the representa- 
tives of money, though treated as such by 
the commercial world, and with them the 
government is carried on and alone support- 
ed, except by what gold is received through 
the customs. Many kinds of securities— as 
bonds of the United States, for instance- 
are considered as money or available assets, 
because convertible at once into money, and 
therefore when any of these are received as 
the result of a year's business, they are 
legitimately a part of a year's income. The 
rule would be the same, of course, if in- 
stead of them, it were property real or per- 
sonal. In all these cases -there are real 
gains or profits. But when a man, at the 
end of the year found upon his books 
amounts charged without having actually 
received any portion of the same or had 
bills receivable unavailable, it seemed to be 
a misnomer to call them gains or profits, 
which were not, and never might be real- 
ized. It was hard, certainly, a man should 
be convicted for a difference of opinion be- 
tween himself and the government officer, 
as to whether he should, in his income re- 
turns, give in bad or doubtful debts. The 
rule of the bureau was understood to be 
that debts due in the year were to be in- 
cluded as income unless known to be abso- 
lutely worthless. * It was often a difficult 
question to decide when that was so, par- 
ticularly in this western country, and it 
gave too great a discretion to the party mak- 
'ing the return. If a man has invested all 
his capital in starting a business, and his 
books at the end of the year showed large 
nominal profits in accounts and bills receiv- 
able, he might not in fact have the money 
to pay the government tax on those profits. 
Take another illustration: A man might 
have a promissory note of a thousand dol- 
lars, which was called good when he made 
his return, and thus pay a tax on it as so 
much income, and, in fact, it might be all 
the time worthless, and he would be obliged 
to pay for what he thought was good, but 
was not really so. It is said, indeed, that 
the practice is to allow deductions to be 
made from the succeeding income returns, 
but suppose a man never after has a taxa- 
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ble income, then he never is reimbursed. 
There had always seemed to be something 
wrong in the practical operation of this part 
of the statute; for while it would be proper 
to include as a pan, of a man's income what 
is treated as, or convertible into money, 
there seemed an injustice in making him 
pay a tax on book accounts or notes uncol- 
lected, and when it was uncertain wnether 
or not they ever could be collected. But, of 
course, if a man should have good accounts 
on his books, which, if instead of collecting, 
he permitted to remain, or if they were real 
gains or profits, he could not evade the pay- 
ment of what is justly due the government. 
The principle would be the same applied to 
any other kind of evidence of debt, as prom- 
issory notes, bills of exchange, etc. No one 
was permitted to evade the law when he 
did not realize merely because he would not. 
But the true rule would seem to be to im- 
pose and collect the tax on real gains, prof- 
its or income, and not on what was merely 
nominal. The law could certainly not re- 
quire the payment of something for nothing. 
These were some of the general views of 
the court on the law of this case, but wheth- 
er they were all correct or not, for it was 
confessedly a difficult subject to treat with 
entire accuracy, TEDS COURT was of the 
opinion that the facts would not justify a con- 
viction, and the district attorney acquies- 
cing, the defendant was acquitted by the 
jury. 

THE COURT, in commenting upon the 
revenue laws, in this case, said: The lan- 
guage of the law is that there shall be 
levied and Collected a tax of five per cent, 
on the amount derived— over one thousand 
dollars— from the annual gains, profits and 
income of every person. The law declares 
what shall be included in estimating the 
gains, profit and income of a person; as in- 
come derived from interest on notes and 
other securities of the United States; prof- 
its realized from sale of lands, etc.; interest 
received or accrued on notes, bonds, etc., 
bearing interest, whether paid or not, if 
good and collectible. This seems to be the 
only place where the law speaks distinct- 
ively of interest accruing, bui not paid. 
The law then mentions the amount of pre- 
mium on gold and coupons, and of sales of 
the farm, except, etc.; and then adds: "All 
other gains and profits derived from any 
source whatever, and the share of any per- 
son in the gains and profits of all companies, 
whether divided or otherwise," with certain 
exceptions. The law, then, in giving the ex- 
emption of a thousand dollars, declares that 
there shall also be deducted the taxes paid 
within the year; certain losses actually sus- 
tained; the amount actually paid for rent 
of the house; the amount actually paid for 
repairs, etc. Now in all these deductions al- 
lowed the statute seems careful to exclude 
the amount due for taxes for labor, for rent 
or for repairs, but requires that they shall 



be paid. Among the various deductions al- 
lowed are "debts ascertained to be worth- 
less." This is the only place where this 
word debts is used, and it may thence be 
claimed that debts not ascertained to be 
worthless are to be included as income, but 
it is clear, I think, tnat the debts must be 
gains or profits, ana if hey are not they are 
no part of a man's taxable income. The lan- 
guage is, "ascertained to be worthless." By 
whom or how? The law is silent on this im- 
portant point, and therefore there must be a 
discretion given to the person making his re- 
turns, and if that discretion is used fairly 
and honestly there would seem to be no just 
ground of complaint. It certainly can scarce- 
ly be contended that every debt must be 
ascertained to be worthless by a suit at law, 
or in equity, for that would be impracticable, 
and therefore such cannot be the meaning of 
the law. It is undoubtedly very difficult to 
lay down any rule of universal application to 
this class of cases, and yet the want of pre- 
cision in the law may have led to this prose- 
cution, and may lead to others, and, perhaps, 
on the whole, it would be better to give, by 
law, a clearer and simpler definition than 
now exists of the terms "gains, profits and 
income." 



Case Wo. 15,173. 

UNITED STATES v. FRYE. 

[4 Cranch, C. C. 539.] i 

Circuit Court, District of Columbia. 
Term, 1835. 
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Manslaughter— Indictment— Tkstimon'y— Pun- 
ishment of Slave. 

1. An indictment for manslaughter need not 
contain the words "in the fury of his mind." 

2. The jumping on board of a boat, then in 
custody of the prisoner, after being warned 
not to do so, and with intent to do the prisoner 
some great bodily harm, and actually assaulting 
him with such intent, and putting the prisoner 
in fear of such great bodily harm, will excuse 
the homicide; but the jumping on board the 
boat, under the circumstances stated, was not an 
actual assault on the prisoner, who was fifteen 
feet from the deceased at the time of the shoot- 
ing. 

3. A slave convicted of manslaughter is, by 
the law of Virginia and of the District of Co- 
lumbia, to be burnt in the left hand and publicly 
whipped. 

This was an indictment against [Henry 
Frye] a slave for the manslaughter of Rob- 
ert Jackson. Verdict, guilty. Motion in ar- 
rest of judgment, and for a new trial. 

Mr. Brent, for the prisoner, contended that 
the indictment was defective in not averring 
that the act was done by the prisoner "in 
the fury of his mind." 

It was an indictment for murder, changed 
to one for manslaughter, by striking out the 
allegation of malice prepense, and the word 
"murdered." 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT (Bern, con.) overruled the mo- 
tion in arrest of judgment, but granted a 
new trial, (THRUSTON, Circuit Judge, con- 
tra,) upon the doubt whether the circum- 
stances did not excuse the homicide. 

Upon the new trial, the circumstances, as 
they appeared in evidence were these: 
.Tackson, the deceased, and one Nightengale, 
had beaten the prisoner severely on shore, who 
escaped from them, and fled to his master's 
boat, which was then in his custody, and 
under his command, by the authority of his 
master. They followed him down to the 
wharf, and Jackson dared him to come on 
shore, that he might lay his hands on him 
again. The prisoner refused, and told Jack- 
son to stand off, and not to come on board; 
and if he did, he would shoot him. The 
warning and threat by the prisoner were re- 
peated. Jackson said, "shoot and be damn- 
ed," and jumped on board. The prisoner, 
who was standing with a gun in his hand at 
his cabin door, about fifteen feet from Jack- 
son when he jumped on board, instantly shot 
and killed Jackson. 

THE COURT, at the prayer of the pris- 
oner's counsel, instructed the jury (THRUS- 
TON, Circuit Judge, contra) that if they 
should be satisfied, by the evidence, that the 
prisoner was and is a slave, and at the 
time when, &c, had the custody and com- 
mand of the boat in which, &c, by the au- 
thority of his master; and that the de- 
ceased, Jackson, entered upon the boat after 
being warned by the prisoner not to do so, 
and with intent to do a great bodily harm to 
the prisoner; and, after being in the boat, 
actually assaulted the prisoner with intent 
to do him such great bodily harm; and that 
the prisoner had good ground to apprehend, 
and did fear, that the said Jackson would do 
him such harm, and that the prisoner then 
killed the said Jackson by shooting him, &c, 
such killing amounted only to excusable hom- 
icide. And also, at the prayer of the coun- 
sel for the United States, instructed the jury 
(MORSEDL, Circuit Judge, doubting) that 
the jumping on board the boat, under those 
circumstances, was not an actual assault by 
the deceased, Jackson, on board of the boat 
MORSELL., Circuit Judge, thought that the 
assault and beating on shore, and the follow- 
ing of the prisoner to the boat, and the 
threats used by Jackson on the wharf, at the 
time he jumped on board, evincing the con- 
tinued purpose of again beating the prisoner, 
were sufficient evidence of an assault on 
board of the boat. 

The jury could not agree, and by consent 
were discharged, and the cause continued to 
the next term, when the prisoner was again 
tried and convicted. It being stated and ad- 
mitted that the prisoner is a slave, the sen- 
tence was, "that he be burnt in the left 
hand, and publicly whipped with twenty- 
five stripes." 

See Act Cong. March 3, 1801, supplementary 
to the act concerning the District of Columbia, 



§ 3 (2 Stat. 115), and Act Va. Dec. 17, 1792, p. 
190, c 103, § 24; and the case of U. S. v. Clark 
[Case No. 14,802], in this court, at November 
term, 1825. 



Case 3STo. 15,174. 

UNITED STATES v. FUERS. 

[12 Int. Rev. Rec. 43.] 

District Court, W. D. Pennsylvania. 1870. 

Indictment — Finding by G-uand Jury. 

An indictment will not be quashed because 
sent up by the United States attorney, and 
found by the grand jury, without a previous in- 
formation, hearing, and binding over; but 
process will be awarded for the arrest of the de- 
fendant, and he will be held to answer. 

Catharine Euers was indicted for carrying 
on the business of brewing, etc., without 
keeping the books required by law; sell- 
ing beer in casks without stamps, and with- 
out cancelling stamps. Her brewery was 
seized by the collector, who reported the 
seizure and the grounds thereof to the Unit- 
ed States attorney, by whom the property- 
was libelled, and an indictment sent up 
against the owner, which was returned by 
the grand jury "a true bill." 

3". Rose Thompson, who appeared for de- 
fendant, moved to quash the indictment, be- 
cause it was not founded on a previous in- 
formation, arrest, hearing, and binding over, 
but was sent up solely at the instance and 
in the discretion of the prosecuting officer 
of the government. He argued, and quoted 
numerous decisions of state courts, to show 
that defendant could not be held to answer 
unless a previous information had been 
made, and he had been confronted by his 
accuser, so as to have an opportunity to 
learn the nature of the accusation preferred 
against him, etc. 

H. B. Swoope, U. S. Arty., replied that the 
practice in the federal and state courts was 
entirely different; that there were no pri- 
vate prosecutors in the courts of the United 
States; that all indictments touched matters 
of great and grave public concern, as the 
revenue, the post-office, the currency, the 
customs, etc.; that even in state courts the 
prosecuting officer of the people could, in 
such cases, send up bills without a previous 
information, hearing, etc.; that the practice 
in the federal courts was regulated by the 
eommon law, save in so far as it was chan- 
ged by congressional enactment; that in 
England the king's attorney-general could, 
in all cases not capital, file an information 
without a previous oath, aiTest, or hear- 
ing, on which the defendant was held to an- 
swer; that the fourth amendment to the 
constitution, which provided that no warrant 
of arrest could issue without probable cause 
being first shown, was not violated in any 
way by issuing a warrant of arrest after a 
bill found on sworn testimony by a grand 
jury; and that there was no force in the 
argument that defendant was entitled to a 
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hearing iu order to learn the nature of the 
charges preferred, because it was well set- 
tled that the United States attorney could 
send up a bill for an entirely different of- 
fence than that returned to him, if he 
thought he had evidence to support it. 

PER CURIAM. We are very clear that 
this motion should be overruled. There is 
very little analogy between the practice of 
the federal and state courts in regard to the 
prosecution of offenders. It is but seldom 
that private interests are involved in bring- 
ing to justice those who violate the federal 
laws. Officers have to be appointed and com- 
missioned for this purpose, and for all their 
official acts in the discharge of these duties 
they are amenable to the laws. The rights 
of defendants will be carefully guarded; but 
the officers of the government, acting under 
their official oaths, will not be required to 
go through all the forms and steps that are 
demanded of private prosecutors. 

The question has been heretofore decided, 
and the motion is accordingly overruled. 



Case No. 15,175. 

UNITED STATES v. FULLERTON. 

[6 Blatchf. 275; i 9 Int. Rev. Rec. 3.] 

Circuit Court, S. D. New York. Dec. 19, 1868. 

Criminal Practice— Division of Opinion — Post- 
ponement of Case. 

1. The practice stated, in regard to certificates 
of division of opinion, in criminal cases tried 
in the circuit court, where the court is held by 
two judges. 

2. The probability that difficult and important 
questions of law will arise on the trial of an in- 
dictment in the circuit court, will not ordinarilv 
justify the postponement of the. trial, so as to 
await the holding of the court by two judges, 
with a view to a certificate of division of opinion. 

This was an application on the part of the 
defendant [William Fullerton] to postpone 
the trial of the indictment in this case, until 
such time as the associate justice of the su- 
preme court assigned to the Second circuit, 
could sit in the circuit court with the dis- 
trict judge who was now holding it, on the < 
ground that difficult and important questions j 
of law would arise on the trial, so that, if a I 
division of opinion should occur between the I 
judges, the point or points could be certified 
to the supreme court, under the (ith section 
of the act of April 29, 1802 (2 Stat. 159), that ! 
being the only mode of sending questions of ' 
law, arising on the trial of a criminal case, to i 
the supreme court for revision. 

2 [On the 19th of December, when the case I 
of the United States against William Fuller- 
ton et al. came up before Judge Benedict on 
a motion to quash the indictment, an order 
of Judge Nelson staying proceedings in the 

} [Reported by Hon. Samuel Blatchford, dis- 
trict Judge, and here reprinted by permission.] 
2 [From 9 Int. Rev. Rec. 3.] 



case until further orders was received, and 
the case was taken off Judge Benedict's cal- 
endar. 

[The affidavit upon which Judge Xelson 
made the order, is as follows: 

[''The United States v. William Fullerton 
et al. Southern District of New York— ss: 
William Fullerton, the defendant above 
named, being sworn, says that he has fully 
and fairly stated his case herein to Messrs. 
Charles O'Conor, D. D. Field, John K. Por- 
ter, Clarence A. Seward, G. T. Jenks and 
John E Burrill, the counsel of this defendant 
herein, and that after such statement made 
as aforesaid he is advised by his said counsel 
in the manner and to the effect herein after 
stated; that the indictment herein contains 
nine counts, which have been framed under 
and with reference to different and distinct 
statutes of the United States; that several 
important questions of law and some of great 
intrinsic difficulty are involved in the con- 
struction of the said statutes and of the said 
indictment, and will necessarily arise in the 
prosecution of these proceedings; that in 
view of the facts charged against this de- 
fendant, and the circumstances under which 
the said indictment has been found, it is 
desirable that it should be in this deponent's 
power to obtain, should it become necessary, 
the opinion of the supreme court of the Unit- 
ed States thereon; that under the laws of the 
United States there is no mode of obtaining 
such opinion except upon a certificate of 
division, and that no such certificate can be 
obtained unless the cause shall be tried be- 
fore one of the associate justices of the su- 
preme court of the United States, sitting as 
circuit judge; that if the cause be tried be- 
fore one of the district judges of the United 
States, there is no authority for such judge 
to associate with him any other district judge 
on the trial, and that even if the court were 
held by two district judges, such court would 
have no authority to make a certificate of 
division as before mentioned; that notice 
of motion has been given herein on behalf 
of this defendant to quash the indictment, 
but that if the cause can be tried before a full 
bench of a circuit court such motion will 
be withdrawn, and the defendant will seek 
a trial of the indictment. 

[This deponent further says that great pub- 
licity has been given to the proceedings 
against this defendant, and the fact that an 
indictment has been found has been exten- 
sively circulated, and that such publicity 
and circulation has been brought about by 
those who instigated the said indictment. 
And he further says that the charges against 
this defendant have been much discussed in 
the newspapers of the city of New York and 
elsewhere, and that apparently great efforts 
have been made to create a public opinion 
in regard thereto unfavorable to this depo- 
nent And he further says that he has rea- 
son to believe, and does believe, that those 
who instigated these proceedings against de- 
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pouent have been influenced by personal 
feelings against this defendant on account 
of certain proceedings with which this de- 
ponent is professionally connected; that in 
the discharge of what deponent conceived 
to be his duty, arising out of the professional 
employment which he had undertaken, char- 
ges were made against the district attorney 
of the United States for the Southern district 
of New York, and by reason and on account 
thereof this deponent has incurred the per- 
sonal ill-will and hostility of said district 
attorney; and deponent is justified in the be- 
lief which he entertains that the district at- 
torney aforesaid is thereby influenced, even 
if it be unconsciousJy, to the prejudice of this 
deponent, and that the litigation in which this 
deponent has thus been involved has assumed 
a. personal character to a degree in no wise 
favorable to the due administration of mere 
justice or public duty. Deponent further 
says that the result of these proceedings to 
deponent personally is of the greatest im- 
portance; that he has been a counselor at 
law, and in a close practice in this city and 
its vicinity for more than twenty years; that 
, during that period, for most of the time, his 
professional engagements have brought him 
prominently before the community; that his 
character or reputation has never heretofore 
been assailed; that he has secured the confi- 
dence of those by whom he has been profes- 
sionally employed, and, without solicitation 
on his own part, has been honored by an 
elevation to a high judicial position, and he 
feel's that it is due to those to whose good 
will and confidence he is in a good measure 
indebted for whatever success may have at- 
tended his labors, as well as to himself and 
those whose interests are still more strongly 
connected w»th his own, to meet and disprove 
the charges made against him; he has per- 
fect assurance that he will be able to excul- 
pate himself from every charge which has 
been made, and he will be ready and willing 
to meet his accusers and go to a trial at any 
time whenever such trial may be had before 
the full bench of the circuit court of this cir- 
cuit. In view of all the circumstances, of 
the case, he believes it to be important and 
necessary to public justice and the public in- 
terest that the trial of the indictment herein 
be had before such a court, and so far as he 
knows or believes, ao public interest can be 
in any wise prejudiced if his request in this 
regard be granted William Pullerton. 

["Sworn to before me, this 19th day of De- 
cember, 1868. Joseph Gutnian, Jr., United 
* States Commissioner S. D. of New York." 

[On the 28th of December, Judge NELSON 
filed the following:] 2 

NELSON, Circuit Justice. The practice in 
question has heretofore been confined, with 
few exceptions, to the trial of capital cases; 
and, even in those, I do not now recollect 

2 fProm 9 Int Rev. Rec. 3.] 



an instance where any division of opinion 
occurred on the trial, resulting in a certificate 
of a question to the supreme court. Gen- 
erally speaking, motions in arrest of judg- 
ment, or for a n< w trial, which are liberally 
iridulged, afford sufficient security against 
errors or mistakes at the trial. A division of 
opinion may be certified on a motion in arrest 
of judgment (U. S. v. Kelly, 11 Wheat. [24 
U. S.] 417), though it cannot on a motion 
for a new trial. But, where there is a differ- 
ence of opinion on a motion for a new trial, 
such a direction will be given to the case as 
will enable the defendant to obtain a certifi- 
cate of a division under the statute. A new 
trial will be granted, and the cause will be 
again submitted to a jury in the presence of 
the two judges, and the question or questions 
will be regularly certified. This has occurred 
in a very few instances in the Northern dis- 
trict of New York, and also in the Southern 
district of New York, and, indeed, as far as 
I can remember, in every case where a se- 
rious and well-grounded difference existed. 

I think that, under these guards and secu- 
rities against error, on the trial of the cur- 
rent and ordinary offences against the laws, 
the contingency or possibility of a difference 
of opinion between the two judges on the 
trial does not present a case which would 
justify an interference with the trial of the 
cause in the usual way. in conformity to the 
practice in criminal cases. 



Case Wo. 15,176, 

UNITED STATES v. FULLERTON. 

[7 Blatchf. 177.] 1 

' Circuit Court,- S. D. New York. March 16, 
1870. 

Criminal Law— Instructions to Acquit. 

On the trial of an indictment for a misde- 
meanor, after testimony had been given on both 
sides, and the evidence was closed, the court di- 
rected the jury to acquit the defendant, on 
the ground that the evidence did not warrant a 
conviction. 

[Cited in U. S. v. Anthony, Case No. 14,459; 
U. S. v. Babcock, Id. 14,487.] 

In this case, which was an indictment for a 
misdemeanor, after testimony had been given, 
at the trial, on the part of both the prose- 
cution and the defence, and the evidence was 
closed, the counsel for the defendant request- 
ed the court to instruct the jury to acquit the 
defendant [William Fuller ton], the ground of 
the request being that the evidence was such 
as not to warrant a conviction. 

Edwards Pierrepont, Dist Atty., and Benja- 
min F. Tracy, for United States. 

Edwin W. Stoughton, John K. Porter, John 
E. Burrill, Grenville T. Jenks, and Clarence 
A. Seward, for defendant. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.} 



U. S. v. FUNKHOUSER (Case No. 15,177) 

Before WOODRUFF, Circuit Judge, and 
BLATCHFORD, District Judge. 



THE COURT, after hearing a discussion 
by the respective counsel as to the power of 
the court to give such an instruction in any 
case, and thus take the case from the jury, 
held that, inasmuch as the court would have 
the power, if the defendant were convicted 
by the jury on the evidence, to grant him a 
new trial, if it should be of opinion that the 
verdict was against the evidence, it had the 
power, if it was of opinion that a verdict of 
guilty would not be warranted by the evi- 
dence, to direct the jury to acquit tie defend- 
ant on that ground. The court, being of opin- 
ion that the evidence did not warrant a con- 
viction, directed the jury to acquit the defend- 
ant, which was done. 



Case No. 15,177. 

UNITED STATES v. FUNKHOUSER et al. 

[4 Biss. 176.] i 

District Court, D. Indiana. May, 1868. 

Informers — Their Rights— Share in Proceeds. 

1. The information must be given to some 
government official who has the power and duty 
to act thereupon, and if several causes exist in- 
formation of any one of them is sufficient. 

2. The information must be a plain statement 
in writing of some one substantial cause, mat- 
ter, or thing, whereby a fine, penalty or forfei- 
ture shall have been incurred. And it should be 
sworn to, if required by the officer. 

3. A party claiming to share in the judgment 
must be the first informer, and his information 
must be substantially true, and capable of proof. 

4. Whether, under any circumstances, a spe- 
cial agent of the revenue is entitled to claim 
as an informer,— quaere. 

[Cited in U. S. v. Simons, 7 Fed. 714.] 

5. The claim of an informer can only date 
from the time when he actually gave the proper 
formal information— not when he ascertained the 
facts. 

6. The share of the informer must be taken 
from the net, not the gross, proceeds. 

At law. 

Hanna & Knefler, for claimant Little. 
X W. Gordon, for claimants Lamb and 
Chadwick. 

McDONALD, District Judge. This was a 
proceeding for the adjudication of a for- 
feiture of a distillery, distilling materials, 
machinery and apparatus, and a large quan- 
tity of whisky, the property of Funkhouser 
& Co., of Lafayette, for violation of the in- 
ternal revenue law. 

The libel was filed September 27, 1867, 
and on the 20th of December following, a 
judgment of forfeiture of the property in 
question was pronounced. Under this judg- 
ment, the property has since been sold; and 

i [Reported by Josiah H. Bissell, Esq.. and 
here reprinted by permission.] 
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the proceeds remain in the hands of the 
marshal. 

Several persons have preferred claims, as 
informers, to a portion of said proceeds. And 
the question to be decided is whether any 
of said claims— and, if so, which— shall be 
allowed. 

Among the various claims preferred, there 
are only two which, according to the evi- 
dence, are entitled to the least consideration 
of the court,— that of George L. Little, and 
that of Charles Lamb and Rufus Chadwick. 
The contest is, therefore, between Little of 
the one part, and Lamb and Chadwick of 
the other. 

The libel recognizes Little as the informeiv 
It commences thus: "Alfred Kilgore, at- 
torney," &c, "who prosecutes for the United 
States, as well as for George L. Little, the 
informer herein, exhibits this his libel," &c. 
And it concludes with a prayer of process 
against the property, and that all persona 
in interest be required to appear and show 
cause "why said forfeiture should not be 
decreed in manner and form as by law pro- 
vided, one-half of the proceeds of sale for 
the use of George L. Little, the informer." 

On the loth of January, 1868, Little filed 
under oath what he calls "a supplemental 
claim and answer." In this he asserts that 
he is the first informer; that on the 9th of 
September, 1867, he proceeded to Lafayette 
"in the capacity of a special agent of the 
treasury department," to investigate the 
manner in which Funkhouser & Company 
carried on their business of distilling, and 
to ascertain whether they had violated the 
internal revenue laws; that he spent sev- 
eral days in that investigation, and ascer- 
tained all the facts on which the judgment 
of forfeiture was rendered; that, on the 12th 
of September, 1867, he embodied the result 
of said investigation in a report to the col- 
lector of the proper district, and promptly 
advised the internal revenue commissioners 
of said result; that, on the facts developed 
by said investigation alone, the seizure of 
the property was made, the libel filed, and 
the judgment of forfeiture rendered; and 
that Lamb and Chadwick furnished no in- 
formation which led to these results. 

On the 19th of December, 1867, the day be- 
fore the judgment of forfeiture, Lamb and 
Chadwick filed their claim. In it they al- 
lege in general terms that they are the first 
informers and entitled to a moiety of the 
proceeds; and that Little is not the first in- 
former, and is not entitled to any of the pro- 
ceeds. And they pray the court to protect 
their interests and to allow their claim. 

On the 20th of March, 1868, Lamb and 
Chadwick amended their claim by alleging 
that they discovered the frauds out of which 
said forfeiture arose before the firstof Septem- 
ber, 1867, and gave information thereof to the 
assessor and collector of the proper district 
before Little made his said investigation and 
discoveries at Lafayette, and before that in- 
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vestigation, gave to Little, in his character 
of a special agent of the treasury depart- 
ment, full and complete information of said 
frauds; and they aver that "said Little then 
and there undertook and faithfully promised, 
in consideration of said information, and 
the communication thereof by them to him, 
that he would see that their rights as in- 
formers against the said distillery of Funk- 
houser & Co. should be protected; and they 
say that, relying on said promise and un- 
dertaking * * * they took no steps to 
protect or secure their own rights as such 
informers, until they learned that said Lit- 
tle, in direct violation of his aforesaid prom- 
ise and undertaking, had fraudulently and 
falsely set up a claim as informer*' in the 
premises; and that, confiding in said prom- 
ise, they were induced to give their claim 
no further attention till they discovered Lit- 
tle's said fraud on them, whereupon they 
immediately filed their claim. 

It is understood that the district attorney 
takes no part in this controversy. 

A great mass of testimony, in the form of 
depositions, has been filed by the contend- 
ing claimants. This evidence, I thiuk, estab- 
lishes the following facts: 

On the first of September, 1867, Little was, 
and has ever since continued to be, a special 
agent of the United States treasury depart- 
ment. In that capacity, he was employed at 
St. Louis early in that month. While there, 
he received from the treasury department a 
letter dated September 4, 1807, instructing 
him to proceed to Lafayette and investigate 
whisky frauds suspected to have been per- 
petrated there. He arrived at Lafayette 
about the 10th of December, and forthwith 
commenced said investigation. In a few 
days he discovered that Funkhouser & Co., 
who had carried on a distillery at Lafayette, 
had been guilty of divers frauds on the rev- 
enue, and had thereby forfeited said dis- 
tillery and its appurtenances, with large 
quantities of whisky, to the government, and' 
had defrauded the revenue to the amount of 
forty-nine thousand three hundred and thir- 
ty dollars. On the 12th of September, 1867, 
he made out a detailed written statement of 
said frauds and forfeitures, and delivered the 
same to Williams, the collector of the dis- 
trict in which the distillery was situate. At 
the same time, he telegraphed Hon. E. A. 
Rollins, commissioner of internal revenue, 
of the same facts. On the information thus 
given by Little, the property was seized by 
Williams, the collector, who thereupon for- 
warded to the district attorney the facts so 
communicated to him by Little. Little also 
had communication with the district attor- 
ney; and the district attorney, on the in- 
formation above thus obtained through Lit- 
tle, framed the libel on which the judgment 
of forfeiture was rendered. Little's discov- 
ery of any of the causes of said forfeiture 
could not have been made earlier than the 
10th of September, 1867; and he did not, in 



any sense, become an informer till the 12th 
of that month. 

About the first of September, 1867, and 
certainly before the 10th of that month, 
Lamb and Chadwick, by a joint inquiry, 
discovered that Funkhouser & Co. were ship- 
ping whisky in barrels from their distillery 
in duplicate serial numbers, in violation of 
the 38th section of the internal revenue act 
of July 13, 1866, and immediately gave in- 
formation thereof to Thomas W. Fry, as- 
sessor of the district, and delivered to said 
Fry a written statement of the serial num- 
bers so duplicated, with the dates of the 
shipments. In July or August, 1867, Lamb 
and Chadwick gave like information and 
written statements to one G. W. Giesey, a 
special agent of the treasury department re- 
siding in Cincinnati, and then at Lafayette 
investigating these whisky frauds; but he, 
as it seems, made no use of the information 
they gave him. They also, before the 10th of 
September, 1867, wrote to the district attor- 
ney concerning these frauds; but they stat- 
ed nothing with sufficient definiteness to en- 
able him to act on it, and he did not act 
on it. About the 10th of September, 1S67, 
while Little was making said investigation, 
and after he had discovered enough to ef- 
fect said forfeiture, Lamb and Chadwick 
informed him that they knew of important 
facts relative thereto. He requested them to 
give him these facts. At first they refused. 
But afterwards, and before the 12th of Sep- 
tember, 1867, they communicated to him the 
same facts in writing which they had, as 
aforesaid, given to Fry and Giesey; and Lit- 
tle embodied them in his said report to Wil- 
liams; and these facts, as to duplicate serial 
numbers, were, among other causes, stated 
in the libel as grounds of the forfeiture 
aforesaid. Lamb and Chadwick both swear 
that they gave Little the said information in 
consideration that he then promised them 
to protect them in their rights as informers. 
But Little, under oath, denies this promise. 
The promise, I think, must be considered a* 
proved. 

The parties claim as informers, under the 
179th section of the act of July 13, 1866 (14 
Stat. 145). That section provides that a por- 
tion of the judgment in cases like the present 
"shall be to the use of the person, to be ascer- 
tained by the court which shall have imposed 
or decreed any such fine, penalty, or forfei- 
ture, who shall first inform of the cause, mat- 
ter, or thing, whereby such fine, penalty, or 
forfeiture shall have been incurred." 

To entitle any person to a share of the judg- 
ment as informer under this section, I think 
the following things are necessary: 

1. The information must be given by the 
claimant to some officer of the government 
on whom the law devolves the power and duty 
of acting on such information. Thus, I sup- 
pose that information to the district attorney, 
or to the proper assessor or collector, or to a 
special agent of the treasury department char- 
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ged with the duty of inquiring into the matter 
to which the information given relates, is 
sufficient so far as the person to whom it is 
given is concerned. 

2. The information must he a plain state- 
ment of some one substantial "cause, matter, 
or thing whereby a fine, penalty, or forfeiture 
shall have been incurred." 

It is certainly not sufficient to state a gen- 
eral suspicion or rumor of a fraud on the rev- 
enue, although such statement might lead to 
inquiries disclosing facts sufficient to incur 
the liability. Nor would a sound, positive 
statement that a fine, penalty or forfeiture 
had been incurred be sufficient without a 
statement of the "cause, matter, or thing" for 
-which the same was incurred. 

It is probable that, as a general rule, the 
Information ought to be written; for officers 
of the revenue could hardly be expected to 
act on verbal assertions in such a case. In- 
deed, it appears to be the practice in some 
places to require the information not only to 
be in writing, but to be supported by affida- 
vit And I would think that the revenue offi- 
cer would not be bound to pay any attention 
to information to which the informant, if 
required, refused to swear. But if he was 
not required by the officer to swear to it, I 
think it would not be invalid for not being 
iinder oath. 

3. If several causes exist, by either of which 
a fine, penalty, or forfeiture is incurred, in- 
formation of any one of them properly given 
to the proper officer, would entitle the- in- 
former to his claim, if he is the "first** in- 
former. 

4. None but the first informer is entitled to 
any share in the judgment. And the first in- 
former is he only who, in the language of the 
act, "shall first inform of the eause, matter, 
or thing whereby such fine, penalty, or for- 
feiture shall have been incurred." 

5. The information thus first given must be 
true in substance and in fact; and it must be 
capable of proof. If it be false or if it can- 
not be proved to be true, it can be of no value 
to the government The policy of the govern- 
ment is to reward the person who shall first 
furnish valuable information of the act of for- 
feiture. And if the information given be un- 
true or incapable of proof (which is the same 
thing in effiect), it is of no value, and cannot, 
therefore, entitle the informer to a reward. 

Against the claim of Mr. Little, it is insist- 
ed that whatever information he may have 
given, and how early soever he may have 
given it, his official position precludes his 
claim as being a common informer. The 
170th section above cited gives the share to 
the person "who shall first inform," without 
excluding revenue officials or any other class 
of men. But it is objected that the claim of 
Mr. Little is precluded by the 9th section of 
the act of July 13, 1866 (14 Stat. 101), amend- 
ing section 5, act of June 13,. 1864 [13 Stat. 
224], in which it is declared that "any in- 
spector or revenue agent, or any special agent 



appointed by the secretary of the treasury, 
who shall demand or receive any compensa- 
tion, fee or reward other than such as are pro- 
vided by law, for or in regard to the perform- 
ance of his official duties, shall upon convic- 
tion be fined," &c. The 14th section of the 
act, March 3, 1865, provides for the appoint- 
ment of revenue agents, "who shall be paid, 
in addition to the expenses necessarily incur- 
red by them, such compensation as the secre- 
tary of the treasury may deem just and rea- 
sonable, not exceeding two thousand dollars 
per annum." 

In a case very similar to the present, Judge 
Blatchford, of the Southern district of New 
York, has allowed a special agent of the treas- 
ury to make claim as a common informer; 
though it does not appear that any objection 
to his right to claim was made under the acts 
above cited. One Hundred Barrels of Whis- 
key [Case No. 10,526]. It is understood also, 
that in cases of forfeiture and penalties com- 
promised before judgment, the treasury de- 
partment has been in the habit of allowing 
assessors, collectors, and special agents of the 
revenue, as first informers, a share in the pro- 
ceeds of the penalty or forfeiture. 

In view of the acts of March 3, 1865, and 
July 13, 1866, above referred to, as well as of 
general principles and policy, I entertain great 
doubt whether a special agent of the revenue, 
who, in pursuance of instructions given him, 
first discovers facts working a forfeiture un- 
der the revenue laws, can by reason thereof 
be allowed to share in the proceeds of the 
thing forfeited. The act of July 13, 1806, 
seems to forbid it Such agent is paid for 
his services, whether his investigation be suc- 
cessful or hot, without this additional reward. 
It hardly seems good policy, after paying 
such special agent fairly for his services, to 
add the stimulus of a share in the spoils, thus 
making him a sort of speculator, and laying 
before him a temptation to carry things be- 
yond just and reasonable bounds. Besides, 
when the special agent, by any means, dis- 
covers a "cause, matter, or thing" whereby a 
fine, penalty, or forfeiture has been incurred, 
has not the government at that moment, in 
legal contemplation, information of the fact? 
Is not the knowledge or information in the 
mind of the special agent identical with 
knowledge or information on the part of the 
government? If, at that moment the govern- 
ment can be said to be informed, how can the 
special agent be said first to inform? Is he 
entitled to the share because he informs him- 
self? Will he be so entitled because, after he 
has made the discovery and the government 
has by consequence already received the in- 
formation, he communicates the fact to some 
other revenue officer or to the district attor- 
ney? Can an informer be rewarded in any 
case w r here he gives information to the gov- 
ernment after it is in possession of that in- 
formation? 

I know that there are cases in which acta 
of congress have expressly allowed revenue 
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officers to share as informers. But in regard 
to frauds of the kind now under consideration, 
I am not aware of any act expressly making 
such provision. Nevertheless, as the usage ap- 
pears to he so, and as' this case may well be 
decided on other grounds, I make no decision 
on the point whether Mr. Little's claim is pre- 
cluded merely because he is a special revenue 
agent. 

It is urged by Mr. Little that the claim of 
Lamb and Ohadwick cannot be allowed, be- 
cause they are too late in preferring it. 

We have seen that these gentlemen did not 
bring their claim to the notice of the court 
till the day before the final judgment was 
rendered, and then, not by asking to be made 
parties to the original proceeding, but by a 
petition* to be allowed to share in the pro- 
ceeds of the forfeiture. 

In support of this objection, we are referred 
to the case of Francis v. TJ. S., 5 Wall. [72 
U. S.] 338. In that case, the proceeding was 
under the act of August 6, 1861 (12 Stat 319). 
The 3rd section of that act provides that "the 
attorney-general, or any district attorney of 
the United States * * * may institute pro- 
ceedings of condemnation; and in such case 
they shall be wholly for the benefit of the 
United States. Or any person may file an in- 
formation with such attorney, in which case, 
the proceeding shall be for the use of such in- 
formant and the United States in equal 
parts." In that case it was held that, under 
this provision, the informer must become a 
party to the proceeding in its inception, else 
the proceeding would "be wholly for the 
benefit of the United States." This was the 
necessary result of the words of that act. It 
made no provision concerning a first informer. 
It contemplates no controversy between dif- 
ferent informers. And it provides that unless 
the information be filed with the attorney for 
the government, the proceeding shall be whol- 
ly for the benefit of the United States. No 
such provisions are found in the acts under 
which the present proceedings were had. As 
we have already seen, these only provide that 
the first informer— "to be ascertained by the 
court"— shall be entitled to share in the pro- 
ceeds. I think, therefore, that the case in 
5 Wall. [T2 U. S., supra], is inapplicable to 
the point under consideration. 

It is true that, since, in these cases, inform- 
ers are liable ror costs when the prosecution 
fails, it would be right to require them to be- 
come parties to the proceedings at an early 
stage. But I do not think that they are 
bound to be named in the libel. If so, there 
could be no sucb contention and decision be- 
tween different informers, as seems to be con- 
templated by the 179th section of the act of 
July 13, 1866. For in that case, the person 
named in the libel must be taken to be the 
first informer, and no other person could con- 
test the right with him. 

Though Lamb and Ohadwick came late into 
the case, I think they are not thereby pre- 
cluded, especially as they seem to have been 
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prevented from coming earlier by the promise- 
of Little to protect their interests. 

The only remaining question is, Who "first 
informed of the cause, matter, or thing where- 
by" the forfeiture in question was incurred? 
That Little, on the 12th of September, 1S67,. 
gave to Williams, the collector, the informa- 
tion on which the prosecution proceeded, and 
on which the judgment was pronounced, there- 
can be no doubt That he never at any ear- 
lier date, informed of the facts to any one, 
is equally certain. Nor can it be claimed that 
the mere a'scertainment by him of the facts- 
on which the forfeiture was adjudged,, 
amounted to an information within the mean- 
ing of the act of congress. We must there- 
fore consider him as having informed on the* 
12th of September, 1867, and not before. 

Now, did Lamb and Ohadwick, within the- 
meaning of said act, inform before the 12th of 
September, 1867? It is certain that what- 
ever information they gave was given before 
that date; and that prior to that time they 
informed Giesey, a special revenue agent, Fry,, 
assessor of the district, and Little, another 
special agent of the revenue, in writing, or 
facts concerning said forfeiture. Were the 
facts, thus given in writing to these three 
revenue officials, such an information as is 
contemplated by the 179th section of the act 
of July 13, 1866? If so, they are the first 
informers. These facts, as we have seen, 
were a written statement to the effect that 
Funkhouser & Co. had shipped divers bar- 
rels- of whisky in duplicate serial numbers in 
fraud of the revenue. The duplicate serial 
numbers and the dates of the shipments were- 
stated in the writings; and the writing hand- 
ed to Little was, under his directions, certi- 
fied to be true by the party who took the* 
numbers from- the barrels. 

Such a duplication of numbers is a violation 
of the 38th section of act of July 13, 1S67. 
which requires that all casks or packages of 
distilled spirit? manufactured in any distillery 
shall be numbered for the current year, be- 
ginning with number one for the first cask 
or package inspected on or after the first day 
of January; and that no two or more casks 
shall be marked with the same number. 

This prosecution was founded on the 25th 
section of the act of March 2, 1867 (14 Stat. 
4S3). It provides: "That the owner, agent, 
or superintendent of any still, boiler, or other- 
vessel used in the distillation of spirits, who 
shall neglect or refuse to make true and ex- 
act entry and report of the same, or to do 
or cause to be done anything by law required 
to be done concerning distilled spirits, shall, 
in addition to other fines and penalties now 
by law provided, forfeit for every such neg- 
lect or refusal all the spirits made by or for 
him, and all the vessels used in making the 
same, and the stills, boilers, and other vessels 
used in distillation," &c. 

Thus, we see that by this provision of law, 
any neglect to perform any requirement of 
law concerning distilling, operates as a for- 
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feiture of the whole concern. The device of 
the duplicate serial numbers in question was 
undoubtedly such a neglect; for the parties 
not only neglected to number serially as the 
law requires, but falsely numbered the casks. 

This false numbering, therefore, if alone 
averred in the libel and proved on the trial, 
would of itself have as effectually worked a 
forfeiture to the full extent to which it was 
adjudged, as it and the four other causes of 
forfeiture therein averred actually did. 

It is clear, then, that the information given 
by Lamb and Chadwick was such information 
as is contemplated by the 179th section of the 
act of July 13. 1866; and, to my mind, it is 
equally clear that Lamb and Chadwick are 
the first informers within the meaning of that 
section. 

A question has been made whether the in- 
formers' share shall be taken from the gross 
or net proceeds. I hold that it must be from 
the net proceeds. All the expenses of the 
litigation must be ascertained and deducted 
from the gross sum on hand. Then the share 
of Lamb and Chadwick must be proportioned 
according to the remaining net proceeds, pur- 
suant to the circular of the secretary of the 
treasury, of August 14, 1866. And the matter 
is referred to the master to ascertain the 
share coming to Lamb and Chadwick accord- 
ing to the rules above laid down, and to the 
provisions of said circular; and he is ordered 
to report the result to this court. 



Case :No. 15,178. 

UNITED STATES v. FURLONG. 

[2 Biss. 97; i 9 Int. Rev. Rec. 35; 16 Pittsb. 
Leg. J. 213. 243.] 

District Court, N. D. Illinois*. Jan., 1869. 

Intbkxal Revenue— Distiller— False Retuuns 

— Estimates. 

1. Under an indictment under the act of 
1866 [14 Stat. 98], the government, claiming 
that a distiller must have used more material 
and manufactured more spirits than he re- 
turned, is bound to prove that such was neces- 
sarily the fact, and must exclude any other con- 
clusion. 

2. To sustain the theory that a given amount 
of material will produce a certain quantity of 

* spirits, it must be shown that this is a neces- 
sary and unavoidable inference from the facts 
proved. 

The defendant was a distiller in the spring 
of 1868. In accordance with instructions 
from the commissioner of internal revenue, 
two officers of the government visited his 
distillery on each of ten successive days, 
measured his tubs, and calculated how much 
spirits he should have made on the theory 
now incorporated into the act of July 20, 
1868 [15 Stat. 125], that forty-five gallons of 
the meal and water combined represented 
one bushel of grain. This was an indict- 
ment for false returns. There was no evi- 

i [Reported by Josiah H. Bissell, Esq., and 
bere reprinted by permission.] 



dence to impeach the returns other than the 
above calculations. 

Jesse O. Norton. U. S. Dist. Atty. 
George O. Bates and Leonard JSwett, for 
defendant. 

DRUMMOND, District Judge (charging ju- 
ry). There is no question as to the amount 
of material reported, and the quantity of 
spirits returned. The questions are: 1st, 
whether defendant did not use in the dis- 
tillation of spirits more grain than he report- 
ed, and, 2nd, whether he must not have 
made more spirits than appear by his re- 
turns. As to the first, the prosecution claim- 
ing that from the nature, character and num- 
ber of the mashes proved he must have used 
more material than he reported, it Is neces- 
sary that the testimony exclude any other 
conclusion than that insisted upon by them. 

As to the second— the theory of the prosecu- 
tion is that every bushel of material must pro- 
duce and does produce at least twelve quarts 
of spirits. Various witnesses have testified 
that a certain quantity of material will gener- 
ally produce a certain quantity of spirits, 
but the estimated produce of a bushel varies 
from seven to eighteen quarts. The general 
effect of the testimony is that the usual prod- 
uct is about thirteen or fourteen quarts, vary- 
ing according to the character of the machin- 
ery, the state of the weather, and other cir- 
cumstances. The reports of defendant show 
that he made about nine and a half quarts. 
If he actually made more than that, or has 
manufactured more than he has returned, of 
course he is guilty. The prosecution seeks 
to draw a certain inference from a given 
state of facts, and it is incumbent upon them 
to show that such inference is necessary and 
unavoidable from the facts proved. They 
must show that considering the machinery 
operated by defendant, the material used, 
and all the attendant circumstances, the prod- 
uct must necessarily have been greater than 
returned, and must effectually negative any 
other conclusion. 

Verdict — Not guilty. 

[The charge of DRUMMOND, District 
Judge, as published in the Chicago Journal, 
and reprinted in 9 Int. Rev. Rec. 35, was as 
follows:] 

DRUMMOND, District Judge. The de- 
fendant was a distiller in the spring of 1868. 
The law at that time made it the duty of the 
defendant to make or cause to be made true 
and exact entries, in a book to be kept by 
him, of the number of pounds or gallons of 
materials used by him; the number of gal- 
lons of spirits distilled, and the proof thereof; 
the number of gallons sold, with the proof 
thereof, and the name and place of business 
or residence of the person to whom sold. 

The first count in the indictment is that the 
defendant violated these provisions of the 
law in neglecting to enter in a book kept for 
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that purpose, the true quantity of the num- 
ber of pounds or gallons of material, and, 
also, that he neglected to enter in such hook 
the nuniber of gallons of spirits distilled; the 
number of gallons sold; the name and place 
of business or residence of the person to 
whom sold. The law also declared that the 
distiller should, on the 1st, 11th, and 21st 
day of each month, or within five days there- 
after, render to the assessor or assistant as- 
sessor, an account in duplicate, taken from 
his books in the particulars hereinbefore re- 
cited, and verified by oath of all the facts 
occurring after the last day of the account 
preceding. The second count charges the de- 
fendant with having violated this provision 
of the law, in that he neglected to make to 
the assessor a true return on the 1st, 11th, 
and 21st days of each month, or within five 
days thereafter, from the 17th day of April, 
1808, until the 1st day of May. The law also 
declared that if any person removed any dis- 
tilled spirits from the place where the same 
were distilled, otherwise than into a bonded 
warehouse, he incurred a certain penalty, 
and was liable to punishment. The third 
count in the indictment charges the defend- 
ant with having violated this provision of 
the law. So that the offence charged in the 
indictment consists of these several items: 
In the first place, that he neglected to make 
the entry in his books, as required by law, of 
the amount of his material used, and the 
quantity of liquor that he distilled, and what 
he had sold, and the name and place of busi- 
ness of the person to whom sold; secondly, 
that in the particulars just named, to wit: in 
the quantity of material, and the quantity 
of spirits, and of the amount sold, true re- 
turns were not made to the assessor; thirdly, 
that he removed the spirits that he distilled 
to a place other than to a bonded warehouse. 

The question is whether the defendant is 
guilty of all or any one of the offences char- 
ged in the indictment. Every defendant, 
when he is arraigned before a court of jus- 
tice, is presumed to be innocent. It is in- 
cumbent on the prosecution to satisfy the 
jury beyond a reasonable doubt that he is 
guilty of some one of the offences set forth 
in the indictment; therefore it is incumbent 
on the prosecution in this case to satisfy you, 
beyond a reasonable doubt, that the defend- 
ant is guilty in all or in some one of these 
particulars. The question for you to deter- 
mine is, whether he is or is not guilty of all 
or any one. 

It is alleged that he is guilty on two 
grounds: First, that he has not made a prop- 
er entry in his books as to the material that 
he used, because it is claimed that upon the 
evidence which is before you as to the mash- 
es which were made, that it is a conclusion 
following from that evidence that he had 
more material than he has returned. Sec- 
ondly, that he has not returned the proper 
quantity of spirits distilled, because if he 
had made the proper entries and returns, he 
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would have shown that he distilled more 
spirits than there appeal's to have been re- 
turned, because the material which it is 
clear he used would have produced a great- 
er quantity of distilled spirits. 

Xou will observe that the prosecution seeks 
to draw an inference from a given state of 
facts. That inference, as I have already v 
said, must be the necessary and inevitable 
inference from that state of facts, in order 
to warrant the conclusion. That is to say, 
it must necessarily follow that the product, 
under the circumstances which existed as 
shown by the evidence, under which this 
material was manufactured, that there ought 
to have been a greater product. As for ex- 
ample: Taking the distillery of the defend- 
ant, the machinery he operated, the material 
that he used, taking all these together, that 
the product ought to have been greater. If 
you think that the evidence tends to that 
conclusion, and there are certain circumstan- 
ces which were within the knowledge and 
ability of the defendant to establish which 
might thrown light upon it, and he has not 
done so, then, of course, the inference would 
be against the defendant; as, for example, if 
it appeared that in a case where the same 
kind of grain was used, and the same sort 
of machinery, the product was greater than 
the defendant has shown that he produced 
on this occasion, then it would seem, if there 
was any special character connected with it 
which has not been shown, and which it was 
incumbent on the defendant to establish, and 
he has not done so, the inference would be 
against him, precisely as in the case of the 
prosecution. 

If there is evidence which it is in the power 
of the prosecution to bring forward to in- 
dicate that the defendant has committed the 
offence which is charged in the indictment, 
and it has not been done, then, of course, the 
inference is against the prosecution. For ex- 
ample, if there were government officials ex- 
amining the operations of this distillery and 
they had it in their power to see it operate, 
and what was going on and make manifest 
any wrong which the defendant was com- 
mitting, and then have not done so; then the 
inference would be against the prosecution. 
The rule applies to the prosecution as well as 
to the defendant that if upon a given state 
of facts there are certain conclusions— neces- 
sary, inevitable conclusions— to be drawn, 
and there were other facts in the power of 
either party to produce, and they have not 
produced them, then these conclusions would 
follow. If there are any facts which would 
impair or affect those conclusions, and they 
have not been produced, then, of course, the 
conclusions would follow. But I mean by 
that, that the defendant should not be con- 
victed without the conclusions necessarily 
follow from the nature and character of the 
evidence and beyond a reasonable doubt. 

The jury returned a verdict of "Not guilty." 
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Case No. 15,179. 

UNITED STATES v. The F. W. JOHNSON. 

[18 Leg. Int. 334.] i 

District Court, D. Maryland. Sept. Term, 1861. 

Constitutional Law — Rebellion and Secession 
of States — Belligerent Rights — Prize — Ene- 
my Property — Enrollment as Evidence — 
Breach of Blockade. 

[1. Where states have assumed to secede from 
the Union, and the government has raised large 
armies, which are engaged in actual war in en- 
deavoring to put down the rebellion, and the 
functions of the United States courts are entirely- 
suspended in the rebellious territory, the gov- 
ernment of the United States is entitled, by the 
constitution and by international law, to exercise 
belligerent rights, as determined by the rules 
applicable in cases of prize and blockade.] 

[2. The fact that a vessel is enrolled in a port 
of a rebellious state is not conclusive that such 
port is the domicile of her owner, so as to make 
her enemy property; and it is competent to 
show that the owner is, in fact, a resident of 
another port in a loyal state, and thus avoid con- 
demnation.] 

[3. The domicile of the owner at the time of 
the capture of the vessel determines whether she 
is of a hostile character or not.] 

[4. Where a foreign vesel, laden with rail- 
road iron consigned to a port in a loyal state, 
was driven ashore on the coast of Virginia and 
wrecked, and thereafter a wrecking vessel was 
sent in good faith to rescue the cargo, and bring 
it to the port of destination, Jield that, upon the 
capture of the latter vessel while taking on 
cargo from the wreck, there was no ground for 
condemnation for attempted breach of blockade, 
although it was the intent to land the rescued 
property temporarily on the shore, until it could 
be conveyed to the loyal states.] 

Prize. 

GILES, District Judge. This is a libel filed 
on behalf of the United States to forfeit the 
schooner F. W. Johnson as a prize of war. 
The bill alleges that the said schooner was 
captured by a vessel of war of the United 
States, about twenty-five miles to the south- 
ward of Cape Henry, in the Atlantic Ocean, 
having on board at the time about twenty- 
eight tons of railroad iron; that the said 
cargo of railroad iron was saved by the said 
schooner for the use of the Norwegian bark 
Albion, which had been cast away about the 
1st of May last, at the spot where the capture 
was made; that the said schooner belonged 
to the port of Norfolk, in Virginia, and was 
owned by citizens of said state, a state at 
that time claiming to have separated from the 
United States, and, with other Southern 
states, then waging open war against the 
United States by the various modes of war- 
fare usual among hostile nations; and that 
the said schooner left her port in Virginia 
bound to some port south of Maryland, with 
intention to discharge her cargo in such South- 
ern port. 

Before I discuss the facts of this case, as 
presented to the court in the pleadings, an- 
swers to the interrogatories in preparatorio, 
and other evidence in the case, I will state 

i [Reprinted by permission.] 



what I believe to be the law of nations in 
reference to the first question which has been 
so ably argued by the learned counsel. It 
has been contended by the counsel for the 
claimants that in the present unhappy divi- 
sion in our country the government at Wash- 
ington has no power, either under the con- 
stitution of the United States or by the rec- 
ognized principles of the law of nations, to 
treat the inhabitants of the states which 
claim to have seceded, as enemies, and to 
exercise in reference to them those belliger- 
ent rights which all concede belong to par- 
ties engaged in a public war. And by a 
public war is here meant a war between in- 
dependent sovereign states. Now, I am sit- 
ting in this case, in a prize court, and the 
supreme court said, in the case of The Rapid, 

8 Cranch [12 U. S.] 155, and The Adeline, 

9 Cranch [13 U. S.] 264, "that the law of 
prize is a part of the law of nations." And 
I am, therefore, to decide this question by the 
principles of that universal law to which all 
civilized princes and states acknowledge 
themselves to be subject. 

In the first place let us see what is the char- 
acter of the present contest in this country, 
and in what light it has been regarded by 
the executive and legislative departments of 
the government. In the face of all that is 
passing around us, it needs no argument to 
show that a civil war of gigantic dimensions 
is sweeping over the land. We are almost 
within sound of the cannon of two of the 
largest armies that have ever been marshalled 
in hostile array against each other on this 
continent. More than one-third of the con- 
federacy has claimed to separate from the 
rest, and they are now fighting about the con- 
struction of the organic instrument of the 
government,— one side alleging that under a 
true construction of the constitution each 
state has a right to withdraw from the Union 
whenever its people so determine; the other, 
that no such right exists, and that to at- 
tempt to secede is rebellion, and not the ex- 
ercise of any constitutional right. And in 
the states which have claimed the right to 
withdraw, there are now open no courts of 
the United States, and the laws of the Unit- 
ed States cannot now be executed in those 
states by the ordinary course of judicial pro- 
ceedings. 

Is this not civil war? And has it not been 
so regarded by the executive department of 
the government? This is clear from the 
proclamations of the president of the 15th of 
April, of the 19th of April, of the 27th of 
April, and of the 3d of May and of the 10th 
of May,— all recognizing the fact that the 
civil power of the government is no longer 
capable of enforcing the laws, and calling to 
its aid the power intended to be provided by 
the acts of 1795 [1 Stat. 424] and 1807 [2 Stat. 
443], and also, using the power of blockade, 
a war power belonging only to belligerents 
either in a civil or foreign war. And the 
legislative department has also recognized this 
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contest as a war. For, during the last ses- 
sion of congress, it not only did so by the 
laws which it passed for the raising of armies 
and providing means for their support, hut 
in express language, on four different occa- 
sions, as will he seen in reference to the 
laws of the extra session of July last. [12 
Stat] pp. 268, 274, 315, 326. And the last 
law (page 326) to which I refer, not only rec- 
ognized a war as existing, but it approved 
and sanctioned all the proclamations of the 
president, thereby making valid the block- 
ade declared by the president in his procla- 
mations of the 19th and 27th of April, if the 
president alone, "as commander in chief of 
the army and navy of the United States," did 
not possess this power under the existing cir- 
cumstances of the country. 

The supreme court (Chief Justice Taney de- 
livering the opinion), in the case of Luther 
v. Borden, 7 How. [48 U. S.] 45, say: "Un- 
questionably a state may use its military 
power to put down an armed insurrection, 
too strong to be controlled by the civil au- 
thority. The power is essential to the exist- 
ence of every government, essential to the 
preservation of order and free institutions, 
and is as necessary to the states of the Union 
as to any other government. The state itself 
must determine what degree of force the 
crisis demands, and if the government of 
Rhode Island deemed the armed opposition 
so formidable and so ramified throughout the 
state as to require the use of its military 
force, and the declaration of martial law, 
we see no ground upon which the court can 
question its authority. It was a state of war, 
and the established government resorted to 
the rights and usages of war to maintain itself 
and overcome the unlawful opposition." 

Now, what say the writers on the law of 
nations? Vattel says, in book 3, c. 18, p. 425: 
"When a party is formed in a state who no 
longer obey the sovereign, and are possessed 
of sufficient strength to oppose him, or where, 
in a republic, the nation is divided into two 
opposite factions, and both sides take up 
arms, this is called a civil war. Some writers 
confine this term to a just insurrection against 
their sovereign, to distinguish that lawful 
resistance from rebellion which is open and 
unjust resistance. But what appellation will 
they give to a war which arises in a republic 
torn by two factions, or in a monarchy be- 
tween two competitors for the crown? Cus- 
tom appropriates the term of civil war to 
every war between the members of one and 
the same political society." 

And Wheaton, in his great work on Inter- 
national Law, says, on page 365: "A civil 
war between the different members of the 
same society is what Grotius calls a mixed 
war. It is, according to him, public on the 
side of the established government, and pri- 
vate on the part of the people resisting its 
authority. But the general usage of nations 
regards such a war as entitling the contend- 
25KED.CAS. — 78 



ing parties to all the rights of war a,s against 
each other, and even as respects neutral na- 
tions." 

Judge Chase, of the supreme court, in the 
case of Ware v. Hilton, 3 Dall? [3 U. S.] 
199, speaking of the effect of the act of the 
Virginia convention in June, 1776, and the 
declaration of independence by congress on 
the 4th of July following, says: "Before 
these solemn acts of separation from the 
crown of Great Britain, the war between 
Great Britain and the United Colonies, joint- 
ly and separately, was a civil war; but in- 
stantly, on that great and ever-memorable 
event, the war changed its nature, and became 
a public war between independent govern- 1 
ments; and immediately thereupon all the 
other rights of an independent nation at- 
tached to the government of Virginia." 
Whether the learned judge be correct in his 
view, that the war became a public war after 
the declaration of independence, a view he 
may be excused for taking, if wrong, as 
his own name was appended to that imper- 
ishable document, we have the sanction of his 
great name to the doctrine that to such a 
contest there belonged all the rights of war. 
I am therefore clear in the opinion that as a 
blockade is an acknowledged belligerent right 
under the law of nations where war exists, 
the blockade of the Southern ports was law- 
fully proclaimed by the president. 
In the discussion of this question I have 
j said nothing in reference to sovereign rights 
< of the government: whether it may not at 
j the same time exercise both sovereign and 
belligerent rights. Such a question does not 
arise in the case. I have confined myself to 
the examination of the existence or not of 
j belligerent rights by the government in ref- 
| erence to the present unfortunate state of the 
country. And Phillemore, in his Commen- 
taries on International Law (volume 3, p. 740). 
gives us a simple rule by which to determine 
this question: He says: "In the case of a 
civil war, the English law furnishes a good 
criterion as to whether the country is to be 
considered at peace or at war— that when- 
ever the king's courts are open it is a time 
of peace, in judgment of law." Judged by, 
this standard, then, as the federal courts are 
closed in the Southern states, there Js a state 
of civil war. And the government is remit- 
ted to its belligerent rights, to be exercised 
in accordance with those maxims of human- 
ity, moderation and honor, which the law of 
nations has prescribed to be observed by both 
parties in every civil war. 

Sitting in a court of the captors, adjudging 
a question of prize, I am to decide whether 
this vessel and cargo can be condemned upon 
either of the grounds alleged by the district 
attorney. He contends that the ship and 
cargo are to be condemned as enemy's prop- 
erty, and if not such, to he condemned be- 
cause there was committed a breach of block- 
ade. Now, as both these grounds involve 
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questions of fact, as well as questions of law, 
let us see what are the facts of the case as 
presented in the pleadings and evidence. The 
schooner P. W. Johnson is owned by a cer- 
tain Holder Almy, a resident and citizen of 
the state of Rnode Island. That he has been 
for the last five years largely engaged in the 
business of wrecking along the Atlantic coast, 
owning some other vessels, and was fre- 
quently called by his business to Portsmouth 
and Norfolk, in Virginia. That he married 
a lady in one of those places, and as his busi- 
ness permitted, passed much of his time 
there, but left there for his home in Rhode 
Island about the time of the bombardment 
of Fort Suinter. That he purchased the F. W. 
Johnson in Norfolk some five years since, and 
caused her to he enrolled in Norfolk on the 
5th of July, 1S50, and losing the certificate 
of that enrollment, he enrolled her again at 
the same port on the 29th of September, 
185S, under which she has been sailing since. 
The last coasting license, which recites the 
enrollment of 1858, was taken out at Nor- 
folk on the 2d of March last. 

In the enrollment Holder Almy is mentioned 
as "of the city of Norfolk, state of Virginia," 
but he only swears "that he is a citizen of 
the United States." The said schooner was 
at the time of her capture, sailing under the 
flag of the United States, and her captain and 
crew were all citizens of Massachusetts or 
Connecticut. These are all the facts in ref- 
erence to the question of ownership. The 
district attorney contends that, inasmuch as 
the enrollment recites Holder Almy as of Nor- 
folk, Virginia, he cannot contradict it, so as 
to relieve his vessel from condemnation as 
enemy's property. Now. when this enroll- 
ment was made. Holder Almy was for a 
temporary purpose at Norfolk, where he pur- 
chased the vessel, and where it was per- 
fectly legal for him to enroll her, if he was 
not absolutely required to do so by our reg- 
istry and enrollment acts. See Act Dec. 31, 

1792. § 11 [1 Stat. 292], and Act Feb. 18, 

1793, § 2 [1 Stat 3051. Norfolk was then 
a part of the United States, acknowledging 
its allegiance to the government, and where 
the oflioers of the government granted the 
license and made the enrollment which have 
been given in evidence in this case. 

Now, is an enrollment anything more than 
prima facie evidence of ownership or of the 
residence of the owner? May not the true 
state of the facts be shown by the evidence— 
the question being, was the domicil of the 
owner at the time of the capture in an ene- 
my's country, and not what may have been 
his residence at any former period? It is true, 
the owner who makes the oath in the custom- 
house, to enable him to obtain the enrollment, 
would not be heard in a court of justice to 
dispute the facts he had sworn to, but he 
could show any facts not inconsistent with the 
oath he had taken. For instance, he could 
show, that although he is named as sole own- 



er, the equitable interest in a moiety of the 
vessel is in other parties (see case of Weston 
v. Penniman [Case No. 17,455]), or that since 
the enrollment his domicil has been changed. 
In the case of the ship Resolution and cargo, 
in the federal court of appeals in 1781. that 
court, in [Miller v. The Resolution] 2 Dall. 
[2 U. S.] 23, say (speaking of the ship's pa- 
pers), "that every commercial country has di- 
rected by its laws that its ships shall be fur- 
nished with a set of papers called the 'ship 
papers.* And this criterion the law of na- 
tions adopts in time of war to distinguish the 
property of different powers when found at 
sea; not indeed as conclusive, but presump- 
tive evidence only." 

Bills of lading, letters of correspondence, 
and all other papers on board which relate to 
the ship or cargo, are also considered as pri- 
ma facie evidence of the facts they speak. 
They say again, "if the papers affirm the ship 
and cargo to be the property of an enemy, 
there must be a condemnation, unless they 
who contest the capture can produce clear 
and unquestionable evidence to prove the con- 
trary." It will be found on reference to the 
case of Dudley v. The Superior [Case No. 4,- 
115], that Judge Leavitt (of the United States 
district court of Ohio) held that as the Supe- 
rior had been enrolled at Buffalo, the enroll- 
ment was prima facie evidence that she be- 
longed to the port of Buffalo at the time of 
,her registry. He says: "It is true, in con- 
troversies between the owners of a vessel in- 
volving a question of title merely, the enroll- 
ment is not even prima facie evidence." 
"When offered to show title in the person 
making it, it is wholly inadmissible as evi- 
dence, for the reason that it is proof only of 
his acts, and cannot be received against other 
parties. But upon an incidental question, not 
affecting the title of the parties, it is compe- 
tent evidence, and unless contradicted by 
clear evidence, will be held conclusive as to 
the port or place to which the vessel belongs." 
In the case of U. S. v. Brune [Id. 14,677], 
Judge Grier decided that in a criminal prose- 
cution against one of the crew of an American 
vessel, the registry was not even prima facie 
evidence of ownership, to show the American . 
character of the vessel. I therefore am of the 
opinion that in this case the enrollment and 
license were only prima facie evidence that 
Holder Almy, the owner of the said schooner, 
was a citizen of Virginia. As further authori- 
ties on this question, see the following eases: 
Bradbury v. Johnson, 41 Me. 582; Brooks v. 
Minturn, 1 Cal. 482; Stokes v. Carne, 2 Camp. 
340. 

Now, as I said before, the domicil of the 
owner at the time of the capture of the vessel, 
determines its character as hostile or not. In 
the case of The Ocean, 5 C. Rob. Adm. 91, 
Sir Wm. Scott decided that a British mer- 
chant settled in Holland, at the breaking out 
of hostilities, but taking early measures to re- 
move, was entitled to restitution of his prop- 
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erty seized as enemy's property. And the 
same doctrine was maintained by the supreme 
court in the ease of The Venus, 8 Cranch [12 
U. S.] 253. Justice Washington, in delivering 
the opinion of the court, says, speaking of a 
domicil acquired in a foreign country: "But 
this national character which a man acquires 
by residence may be thrown off at pleasure by 
a return to his native country, or even by his 
turning his back on the country in which he 
has resided, on his way to another. To use 
the language of Sir Wm. Scott, it is an adven- 
titious character gained by residence and 
which ceases by non-residence. It no longer 
adheres to the party from the moment he puts 
himself in motion, bona fide, to quit the coun- 
try sine animo revertendi." 

Now, tested by these decisions, this vessel 
belonged at the time of her capture to Rhode 
Island, for Capt. Stoddard swears in his claim 
and answer that Holder Almy left Norfolk . 
about the time of the bombardment of Fort 
Sumter, and returned to his home in Rhode 
Island. And there is nothing in the case to 
cast the slightest suspicion on this statement. 
The cargo belonged to certain underwriters 
of the city of New York to whom it had been 
abandoned by the Baltimore & Ohio Railroad 
Company. There cannot, therefore, be any 
condemnation of either the vessel or cargo as 
enemy's property. 

Now, as to the otherground of condemnation 
alleged by the district attorney— the breach 
of blockade. Whatmre the facts in reference 
to this question? It appears that some time 
previous to the 1st of last May, upwards of 
six hundred tons of railroad iron were shipped 
from England in the Norwegian bark Albion, 
bound to this port, and consigned to the Bal- 
timore & Ohio Railroad Company, the pur- 
chasers thereof, and who had caused it to be 
insured in the New York insurance offices. 
That the said bark, while proceeding on her 
said voyage was, about the first of May, 
wrecked upon the Atlantic coast, about thirty 
miles south of Cape Henry, and lay 'there 
about one-fourth of a mile from the shore. 
Under these circumstances the railroad com- 
pany abandoned it as for a total loss, and 
James Carey Coale, the agent of the New 
York underwriters, entered into a contract 
with Capt. Baker, the mate of said schooner, 
to send her down to the wreck to save as 
much of the iron as possible. 

That the said schooner F. W. Johnson about 
that time came up to the port with a cargo 
saved from a wreck near Smith's Point, in the 
Chesapeake, and left here about the tenth of 
May to fulfill said contract, so made with the 
agent of the underwriters. That they went 
first to New Inlet for a harbor, and reached 
the wreck of the Albion about the 1st of June, 
and found it in a most exposed situation, lia- 
ble to go to pieces in the first storm. That 
they proceeded to take iron from her, and had 
succeeded in getting twenty-seven tons on 
board when they were captured. That they 
intended to land said iron, as soon as they 



could get it out, at New Inlet, being the near- 
est land on which they could safely deposit it, 
until it could be removed to Baltimore, to 
which port they intended to bring it— as it 
was important, from the exposed condition of 
the vessel, to remove the iron from it as fast 
as possible. That New Inlet is an uninhabit- 
ed part of the coast, one of those small inlets 
between the ocean and Pamlico Sound, and 
about twenty miles from the main land and 
seventy miles from the nearest port of entry, 
Edenton, in North Carolina. These distances 
I learn from an examination of the map of 
that state. It is at the north end of the 
Chickconacomo bank, that long ridge of sand 
thrown up by the Atlantic, and which sep- 
arates it from Pamlico Sound. • On a map ex- 
hibited in court during the trial, the water in 
New Inlet was marked 2y 2 teet deep; through 
which there is no passage for vessels into the 
sound, and I suppose it is gradually closing 
up by the sand washed up from the ocean, as 
I find, on examination of the map of North 
Carolina, that two inlets north of New Inlet, 
Currituck Inlet and Roanoke Inlet, are now 
closed. 

Now it is perfectly clear from all the evi- 
dence in the case that there was no intention 
to violate the blockade by any party connect- 
ed with the F. W. Johnson. They went there 
in good faith to save the wrecked property of 
loyal citizens, and every witness examined 
negatived the idea that there was any inten- 
tion to carry this iron or any part of it into 
North Carolina. Now the purpose of a block- 
ade is to prevent all commercial intercourse 
with the interdicted port Says Phillemore 
(volume 3, p. 292): "The object of a blockade 
is to prevent exports as well as imports, and 
to cut off all communication of commerce with 
the blockaded place." Now, do the facts of 
this case show any breach of a blockade, as 
thus defined? Certainly it would not have 
been contended that any breach of the block- 
ade had been committed if the master and 
seamen of the bark Albion had, on their being 
wrecked, with their small boats made the ef- 
fort to save the cargo, and to enable them to 
do so, had carried it to the nearest place of 
safety with the intention of removing it to the 
port of destination, Baltimore. 

Now, how is the case altered, when, instead 
of the ship's crew, the effort to save the cargo 
is made by professional wreckers employed by 
the owners? Is it not such a case of necessity 
as excuses the national offense. Says Phille- 
more (volume 3, p. 61), speaking of a decision 
of Lord Stowell: "The law of cases of neces- 
sity, he observes, is not likely to be furnished 
with precise rules; and whatever is reason- 
able and just in such cases is likewise legal. 
It is not to be considered as a matter of sur- 
prise, therefore, if much instituted rule is not 
to be found on the subject. A clear neces- 
sity is a sufiicient justification for every thing 
that is done fairly and with good faith un- 
der it." 

Now, tested by this standard, is it not rea- 
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sonable and just that the owner of goods, cast 
upon the shores of a blockaded country by a 
storm of the ocean, should be permitted to 
make every exertion to save them for the pur- 
pose of carrying them to the destined port? 
The principle of excuse from necessity will 
be found to have received the sanction of the 
supreme court in the case of The llary, 9 
('ranch [13 U. S.] 126. Chief Justice Marshall, 
and I can name no higher authority, in deliv- 
ering the opinion of the court, says: "The 
Mary was forced into Waterford by irresisti- 
ble necessity, and was detained there by the 
operation of causes she could not control. 
Had her departure been from a neutral port, 
and she had been thus forced, during the voy- 
age, into a hostile port, would it be alleged 
that she had incurred the liabilities of a ves- 
sel sailing from a port of the enemy? It is 
believed that this allegation could not be sus- 
tained, and that it would not be made." 

The same principle was sustained by Sir W. 
Scott in the case of The Charlotta, Edw. Adm. 
252. That was the case of an American ship 
on a voyage from Boston to St. Petersburg, 
putting into the Texel, in distress and for 
repairs, Texel then being under blockade, 
That learned admiralty judge, on being satis- 
fied that there was a necessity for her going 
into the Texel, restored the ship and cargo. 
He also maintained the same principle in the 
case of The Fortuna, 5 C. Rob. Adm. 27. I 
think that principle covers this case, and 
I will sign a decree restoring the vessel and 
cargo to the claimants upon the payment of 
the costs of the case. I charge them with 
the costs, because the enrollment, which was 
the only evidence the boarding officer had at 
the time, recited that the schooner belonged 
to a citizen of Virginia, and justified her cap- 
ture and her being sent into a prize court for 
adjudication. 



Case Wo. 15,180. 

UNITED STATES v. GADSBY. 

[1 Cranch, O. C. 55.] * 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Indictment— G-amixg. 

An indictment will not lie under the Virginia 
act, for suffering gaming in the defendant's 
house; because the act has given an action of 
debt to the informer. 

Indictment for suffering gaming in his 
public inn, contrary to Act Va., Jan. 19, 
1798, c. 2, § 3. This indictment was quashed, 
upon the same ground upon which the court 
instructed the jury in the case of U. S. v. 
Simms [Case No. 16,290]. See that case in 
the supreme court of the United States, in 1 
Cranch [5 U. S.] 252 

i [Reported by Hon. William Cr,anch, Chief 
Judge.] 
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Shipping Regulations — Refokting Aurival — 
Burden op Proof. 

1. The report required by St. 1790, c. 35, § 
16 [1 Stat. 15S], to be made by a master, of the 
arrival of his vessel, must be made at the office 
of the chief officer of the customs. 

2. A report to an inspector, on board of the 
vessel, and in a shop on shore, is not a compli- 
ance with the statute. 

3. In a prosecution for not making the requi- 
site report, the burden is upon the government, 
to prove that it was not made at the proper of- 
fice. 

This was a libel oi information, filed by 
the district attorney of the United States, to 
enforce the payment of a penalty of $1,000 
by the master of the brig Baltic, for an al- 
leged violation of the act of 1790 (chapter 35, 
§ 16), which enacts:— "That within twenty- 
four hours after the arrival of any ship or 
vessel, from any port or place, at any port of 
the United States established by law, at 
which an officer of the customs resides, or 
within any harbor, inlet, or creek thereof, if 
the hours of business at the office of the 
chief officer of the customs at such port will 
permit, or as soon thereafter as the said 
" hours will permit, the xr aster or other person, 
having the charge or command of such ship 
or vessel, shall repair to the said office, and 
shall make report to the said chief officer of 
the arrival of the said ship or vessel." The 
only witness was the inspector, who testified 
that the vessel put into Edgartown on a 
Friday afternoon, and sailed early Monday 
morning, and that, in the course of Friday 
afternoon, he examined and certified the pa- 
pers on board of the vessel, and again in a 
shop where he accidentally met the defendant, 
and that the defendant did not make a report 
at the custom house, or go there at all. But 
it appeared, on cross-examination, that the 
witness was employed in boarding vessels 
nearly all of the two days the brig lay there, 
and was not himself at the custom house, if 
at all, more than a few minutes, and that the 
defendant landed with his papers. The de- 
fence was rested on the ground that, by not 
summoning the collector who alone had per- 
sonal knowledge whether the report was 
made, (it being a verbal report,) the govern- 
ment had failed to introduce satisfactory tes- 
timony of any default of the defendant; who 
must be presumed to have done his duty. 

G. Lunt, U. S. Dist, Arty. 

K. H. Dana, Jr., for defendant. 

SPKAGUE, District Judge (charging jury). 
It is the duty of the master, not merely to 



i [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



[25 Fed. Cas. page 1237] 



vCase No. 15,182; U. S. v. GALBRAITH 



report his vessel within the time specified, 
but to report her at the office of the chief 
officer of the customs. His report may he 
verbal, and only of the fact of the arrival of 
the vessel, a fuller report being required 
after forty-eight hours. The duty of the in- 
spector was to board all vessels, examine the 
manifests and certify them, which duty was 
performed, in this cast on board of the ves- 
sel, and at a shop on shore. This was not 
•a report answering the requirement of the 
statute. The only question for the jury is, 
whether the defendant did report his vessel, 
within the specified time, at the office of the 
collector. The burden is on the government 
to satisfy the jury that he did not so make a 
report. 

Verdict of not guilty. 



Case 3STo. 15,182. 

UNITED STATES v. GALBRAITH. 

[Hoff. Op. 77; Hoff. Dec. 20.] 

District Court, N. D. California. Jan. 22, 1861.* 

California Land Grants — Expedients as Evi- 
dence—Alteration op Title Papers- 
Failure to Occupy. 

1. If the expediente be genuine, it affords evi- 
dence of the issuance of the grant far more sat- 
isfactory than the production of the title papers 
by the party interested: for the only safe and 
reliable documentary evidence in this class of 
cases is that afforded by the records found in 
the archives. 

2. A fraudulent attempt to alter the date of a 
grant so as to obviate an apprehended objection 
to its validity, can have no effect to take away 
from a claimant any lands actually granted to 
him before the acquisition of the country by the 
United States. U. S. v. West's Heirs, 22 
How. [63 U. S.] 319, followed. 

3. The grant of the governor vests a title in 
the grantee which must be confirmed unless he 
has been guilty of such unreasonable neglect to 
comply with the conditions of the grant as jus- 
tifies the inference that he abandoned it during 
the existence of the former government But 
no such inference can be drawn from a neglect 
to occupy and settle before the conquest, where 
the grant was made less than a month before 
the capture of Monterey, especially as the dis- 
turbed condition of the country made it danger- 
ous for the grantee to remain in the vicinity. 
U. S. v. Fremont, 17 How. [58 U. S.] 442, ap- 
plied. 

[This was a claim by James D. Galbraith 
to the Rancho Bolsa de Toniales, five square 
leagues, in Marin county, granted June 12, 
1846, by Pio Pico to Juan N. Padilla; claim 
filed April 29, 1852, confirmed by commis- 
sion April 11, 1854, by the district court De- 
cember 1, 1854. Case unreported. Decree 
reversed by the supreme court, and cause re- 
manded for further proofs. 22 How. (63 U. 
S.) S9. The case is now heard upon further 
proofs taken.] 

HOFFMAN, District Judge. The claim in 
this case was confirmed by the board, and 
by this court; but, on appeal, the decree 

1 [Reversed in 2 Black (07 IF. S.) 394.] 



of this court was reversed, and the cause 
remanded for further proofs. Further proofs 
have accordingly been taken, and the case 
is again presented for decision. The docu- 
ments relied on by the claimants, are: 

Title Papers. 

(1) A petition of Juan N. Padilla to the 
governor, dated at Monterey, May 14, 184(5, 
soliciting five square leagues of land, known 
as Bolsa de Tomales. (2) A certificate of 
Castro, prefect of the First district, stating 
the land to be vacant and grantable; also 
dated at Monterey, May 10, 1840. (3) A mar- 
ginal reference for information, signed by 
Pio Pico, and dated May 20, 1846. (4) A de- 
cree of concession dated Los Angeles, June 
12, 1840. (5) The borrador, or office copy, of 
the formal title delivered to the party, which 
is usually found among the papers remain- 
ing on file among the archives. 

All the foregoing documents are found in 
the archives, and compose what is called 
the "expediente." 

The claimants have also produced from 
their own custody, the original title deliv- 
ered to the grantee, and a certificate of ap- 
proval by the departmental assembly. 

Frauds in Title Papers. 

With respect to these last two documents, 
there can be no doubt that the first or formal 
title has been altered, the date having been 
changed from June 12th to February 12th, 
1840. The certificate of approval is also evi- 
dently a forgery. No minute of any such 
action can be found in the journals of the 
departmental assembly, and the signature of 
Pio Pico, with which the court is very fa- 
miliar, and the various forms -of which, as 
shown by the archives, were considered at 
large in the case of Luco v. IT. S. [23 How. 
(04 U. S.) 515], has, I am satisfied, either been 
forged or signed by him long subsequently to 
the date of the document. 

Expediente Genuine. 
The expediente, however, found in the 
archives, bears every mark of genuineness. 
The petition is partly in the handwriting of 
■Arce, and partly in that of Padilla, the 
grantee. The marginal decree of concession 
and the borrador of the title are in the 
handwriting of Moreno, the secretary, and 
the signatures of that ofiicer and of Pio Pico, 
the governor, are evidently genuine, and 
such as were used by them at the date of 
thje documents. The certificate of Castro 
and his signature are also in his handwrit- 
ing; and 1 from an examination of the orig- 
inal documents in the archives, I can see no 
reason to doubt the genuineness of the entire 
expediente. Such is the opinion of Mr. Hop- 
kins, the keeper of the archives, on whom, 
for his great intelligence, long familiarity 
with the archives, and unquestionable integ- 
rity, it is not too much to say that more re- 
liance should be placed than on almost any 
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number of the hackneyed and professional 
witnesses, who usually testify in this class 
of cases. 

This opinion is corroborated by several 
facts. 

1. On the back of the expediente is found 
an endorsement: "Bolsa de Toinales, con- 
cedido a Juan NePomunceno Padilla, No. 
571." This endorsement is in the handwrit- 
ing of Mr. W. E. P. Hartnell, by whom and 
Maj. Halleck the expendientes on file among 
the archives in 1S47 were examined and 
numbered. The numbering was continued 
from the last number in Jimeno's index. 
Endorsements were made on the expedientes 
made up subsequently to the date of the last 
on that index, and a list similar to that of 
Jimeno was prepared. On that list the grant 
in this case is noted, and its number, No. 
571, exactly corresponds with its date; No. 
570 being dated a few days before the 12th 
of June, the date of this" grant, and No. 572 
a few days after. It has been frequently 
proved, and the fact is undoubted, that this 
numbering was effected by Mr. Hartnell, 
early in 1847, and the list prepared shortly 
afterwards. There can, I think, be no doubt 
of the existence of this expediente in the 
archives, in 1847. 

There are some other, but slighter, corrob- 
orations of this conclusion furnished by the 
documents themselves. The petition, as has 
been stated, is dated Monterey, May 14th. 
The certificate of Castro is dated May 10th. 
Both purport to have been written at Mon- 
terey. They must therefore have been taken 
to Los Angeles to be submitted to the gov- 
ernor. On examining the marks or creases 
in the paper, it is evident that both docu- 
ments were folded together, precisely as 
would have been the case if made into a 
single package and placed in one envelope. 
The appearance of the paper, the color of 
the ink, &c, in all respects correspond with 
other documents of unquestionable authen- 
ticity dated about the same time; and the 
handwriting of Castro, which is somewhatpe- 
culiar, bears a like resemblance to other of- 
ficial documents written by him about the 
same time. If, then, this expediente was in 
the archives in 1847, it follows that it must 
have been executed by Pio Pico before his 
flight from Los Angeles to Lower Califor- 
nia, in August, 1846, for he did not return 
to this country until 1848, nearly a year 
after this expediente had been indexed and 
numbered by Mr. Hartnell. That Pio Pico 
was in Los Angeles on the T2th of June 
and even so late as the 16th of that month, 
is clear, from official communications, &c, 
to the ayuntamiento of that pueblo, signed 
by himself and Moreno, and dated on the 
15th June; and I can see no reason for as- 
suming that the grant was not executed on 
the day it bears date. It is to be remember- 
ed that although the date of the capture of 
Monterey has been in acts of congress and 
the decisions of the supreme court fixed, as 



the period of subversion of Mexican author- 
ity and the date of the conquest, its im- 
portance could not, in July, 1846, have been 
suspected. The capital of the department 
still remained in the hands of the Mexicans. 
The authority of the governor was recog- 
nized and enforced throughout all the south- 
ern portions of the department. The de- 
partmental assembly had not ceased to hold 
its sessions, and the most important conflicts 
which occurred in California took place after* 
the capture of Monterey. Whatever reasons 
may exist for fixing the date of the actual 
or rather constructive conquest of the coun- 
try, it can hardly be supposed that Pio Pico, 
when asked to sign a grant in July, would 
have suspected that he imparted additional 
validity to it by dating it in the preceding 
month. I am not aware that it has ever 
appeared that Pico actually signed any grant 
in July or August, and attached to it an 
earlier date, although several cases have oc- 
curred where the dates of documents, actual- 
ly signed in those months, have since been' 
altered, so as to make them appear to have 
been executed before the 7th July. 

Some stress was laid upon the fact that 
the marginal order for an inforine is dated 
May 20th, while the certificate of Castro 
giving the required information is dated May 
10th, and must then have been before the 
governor. But I find nothing in this not sus- 
ceptible of easy explanation. The usual 
marginal order may have been drawn, and 
the proceedings suspended until the informe 
was received, without adverting to the cir- 
cumstance that the information was already 
furnished by Castro. Such an oversight is 
by no means improbable. And it is not un- 
til the 12th of June, when perhaps the at- 
tention of the governor was called to Cas- 
tro's certificate, and he was urged to issue 
the grant, that he makes the decree of con- 
cession, and signs the formal title paper. 
If, then, the expediente be genuine, it af- 
fords evidence of the issuance of the grant 
far more satisfactory than the production 
of the title paper by the party interested. 
For, as has been so often remarked by this 
court, the only safe and reliable documentary 
testimony in this class of cases is that af- 
forded by the records found among the 
archives. 

The Fraud does not Injure Title. 
The only question which can be raised is 
—does the fact that a certificate of approval 
by the assembly has been forged, and the 
date of the grant altered, forfeit the land to 
the United States, or— what is the same thing 
—prevent this court from confirming the 
claim? As the duty of this court, under the 
act of 1851 [9 Stat. 631], is to inquire what 
lands were private and what public at the 
date of the treaty of cession, it would seem 
obvious that the determination of that ques- 
tion cannot be affected by the circumstance 
that since that date a fraud has been at- 



[25 Fed. Cas. page 1239] 



(Case No. 15,182, U. S. v. GALBRAITH 



tempted to be perpetrated. If the only evi- 
dence of the making of the grant, was the 
title paper itself, it might be that the court 
would be compelled to refuse to admit the 
altered paper in evidence, and then to re- 
ject the claim for want of testimony to sup- 
port it. But we have the further and far 
more satisfactory evidence furnished by the 
archives; the petition, which shows that 
the lands were solicited; the informe of Cas- 
tro, which shows them to have been vacant; 
the decree of concession, which shows that 
the governor acceded to the petition, grant- 
ed the land, and directed the formal title 
to issue, and the borrador or the office copy 
of the grant actually delivered to the party, 
in all respects the counterpart of that pro- 
duced by claimants, except that in the lat- 
ter the date has been altered from June to 
February. It is unnecessary, however, to 
further discuss the question, for the decision 
of the supreme court in the case of U. S. v. 
West's Heirs, 22 How. [63 U. S.] 319, is a 
direct authority on the point. Under the rul- 
ing in that case, it must be taken as law 
that a fraudulent attempt to enlarge a grant 
—still less an attempt to alter it so as to ob- 
viate an apprehended objection to its valid- 
ity—can have no effect to take away from a 
claimant, lands actually granted to him be- 
fore the acquisition of the country by the 
United States. 

With regard to the possession, the evi- 
dence is not satisfactory. The proofs, I 
think, show that Padilla, who was the own- 
er of an adjoining rancho, drove his cattle 
upon the land now claimed, the pasture on 
his own having been consumed by fire. The 
same range was also frequented hy the cat- 
tle of Bojorques, another adjoining ranchero, 
and a dispute having arisen between the two, 
it was decided by the alcalde that Bojor- 
ques should remove his cattle, and those of 
Padilla should remain. This occurred in 
1845, and before Padilla had received any 
grant, or even applied for the land. The 
decision of the alcalde seems to have been 
founded on a previous permission to occupy 
the land provisionally granted to Padilla by 
the first alcalde. It would seem that the 
raqueros of Padilla constructed a small hut 
of potes and tules, to afford shelter while 
tending their herds. But there was no per- 
manent settlement effected, nor any other 
occupation than such as has been mentioned. 
In the spring of 1S46, Padilla, having become 
involved in the disputes between the Amer- 
icans and his countrymen, was compelled to 
leave the northern part of the country, and 
his cattle were sold or withdrawn from the 
Bolsa de Tomales. It is clear that no pos- 
session was ever taken under the grant or 
as a fulfillment of its conditions. And the 
only occupation of the tract was such as has 
been described. But it has been decided that 



the grant of the governor vests a title in the 
grantee which must be confirmed unless he 
has been guilty of such unreasonable neglect 
to comply with the conditions as justifies the 
inference that he had abandoned his grant 
during the existence of the former govern- 
ment. U. S. v. Fremont, 17 How. [5S U. S.] 
442. But no such inference can be drawn 
from a neglect to occupy and settle during 
the brief period which intervened between 
the date of the grant, June 12th, and the 
conquest of Monterey, July 7th, especially 
as the disturbed condition of the country, 
owing to the Bear Flag hostilities, and the 
relations between Padilla and the American 
settlers, who had risen against the Cal- 
ifornia authorities, made it dangerous for 
him to return to that part of the country. 

Under the views originally entertained by 
this court, the claim would have been re- 
jected on the ground that the grant, not 
having been confirmed by the assembly, con- 
stituted but an imperfect or inchoate title, 
which the United States was not bound to 
perfect unless the claimant could show either 
some antecedent consideration, or an occu- 
pation and settlement effected under and on 
the faith of the grant, sufficient to give him 
an equitable right to demand its completion 
by the United States. But under the ruling 
in the case of U. S. v. Fremont [supra], evi- 
dence of occupation and settlement cannot 
now be exacted, nor is the inquiry into those 
facts material, unless it be alleged that there 
has been unreasonable neglect to fulfill the 
conditions, amounting to an abandonment. 
Under any circumstances, I should of course 
feel bound to govern my decision by the rul- 
ings of the supreme court. But in these 
cases, where the rules of decision as laid 
down by that tribunal, have long been 
known and accepted as the law, where the 
property has been frequently transferred and 
may have passed into the hands of bona 
fide purchasers for value, who have invested 
their money, relying upon the stability of 
the rules laid down by the highest tribunal 
of the country, it would be doubly improper 
in an inferior court to decline to decide in 
accordance with those rules, whatever might 
be its opinion as to their original correct- 
ness. 

As, then, the proof shows that the grant 
issued on the 12th June, 1846, prior to the 
date of what has been regarded as the con- 
quest of the country, and the final subver- 
sion of the Mexican authority,— as no unrea- 
sonable neglect can be imputed to the claim- 
ant,— the case appears to me one -which, un- 
der the decisions of the supreme court, ought 
to be confirmed. A decree must be entered 
accordingly. 

[The decree confirming the claim was reversed 
by the supreme court upon appeal by the United 
States. 2 Black (67 U. S.) 394.] 
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UNITED STATES v. GALINDO. 

[1 Cal. Law J. 233.] 

District Court, N. D. California. 1863. 

Mexican Land Grants— Claim Rejected. 

[An alleged grant made by a priest of the 
mission of Santa Clara, under authority given in 
certain communications from the governor and 
commanding general, rejected, where the only 
documents were the original deeds produced by 
the claimant, unsupported by the records of the 
mission or by any other evidence from the 
archives.] 

[This was a claim by Juan C. Galindo, bas- 
ed upon an alleged grant from a priest of the 
mission of Santa Clara, for two leagues of 
land lying in Santa Clara county, Cal.] 

OPINION OP THE COURT. The title of 
the claimant in this case is founded on an al- 
leged deed to him from Padre Real, priest of 
the mission of Santa Clara. The authority 
for making this deed is claimed to have been, 
conferred on Padre Real by a communication 
addressed to him by Jimeno on the 21st of 
December, 1844; by a communication dated 
June 16, 1846, from Jose" Castro to Padre 
Real; and by an order of Jose Castro dated 
June 9, 1846, on the margin of a petition ad- 
dressed to General Jos6 Castro, and dated 
May 12, 1845. The deed of Real to Galindo 
is dated June 10, 1846. In his letter of 
June 16, Jose Castro, after alluding to a copy 
previously transmitted to Ileal of a supreme 
order dated January 14, 1846, in which the 
commandants general were authorized to dis- 
pose of all the resources of theirdepartments, 
transcribes a dispatch dated June 10, received 
by himself from the governor of California. 

It is evident that neither the dispatch of 
Castro, dated June 16, nor the communication 
to him from the governor dated June 10, and 
which he transcribes for the information of 
Real, could have constituted the authority for 
making a deed on the 10th of June, the very 
day on which the governor's dispatch was 
written at the capital of the department. 
The communication of Jimeno of December 
21, 1844, purports to be written by the direc- 
tion of the governor and' to order the priest 
to proceed to the designation and delivery of 
such lands of the mission as he may think it 
necessary to concede for the support of di- 
vine worship and the maintenance of his 
reverence, "making an entry in a book of the 
lands conceded, which book shall be kept 
in the archives, and which, shall serve as a 
notice when the poblacion of Santa Clam 
shall be formed." Neither this communica- 
tion nor that of Jose Castro to Real is found 
in the archives of the former government. 
Nor do we find any trace of the supreme or- 
der of January 14, 1846, referred to in Castro's 
letter, whereby the commandants general 
were authorized to dispose of all the resources 
of their departments. No book containing en- 
tries of the land conceded under the authority 



alleged to have been conferred by Jimeno's 
dispatch of December 21, 1844, is produced, 
nor do the archives contain any evidence of 
any other concession made by the priest by 
virtue of that order. 

It is unnecessary to consider whether, un- 
der the colonization laws and regulations, the 
governor had the right to delegate to a priest 
of a mission the power of conceding public 
lands. For no clue of the documents by 
which he is supposed to have done so is found 
in the archives, or have any higher evidence 
of authenticity than their production by the 
claimants, with proof of the handwriting. 
The dispatch of Jimeno is evidently a mere 
authority to the priest to designate and de- 
liver the possession of such lands as it may 
be absolutely necessary to dispose of for the 
maintenance of divine worship, with an im- 
plied promise that the government will re- 
spect the rights .so conferred when the pob- 
lacion is formed and the lands distributed 
amongst the pobladores. But this authority 
seems never to have been acted on by the 
priest, even if the documents produced be 
genuine— for the deed to Galindo was not 
made until nearly two years afterwards. And 
Castro's communication shows that the dis- 
patch it encloses was in answer to a recent 
application by Real for authority to sell the 
lands of the mission to pay its debts. It could 
not have been supposed by Real that all the 
authority he required was already conferred 
by Jimeno's dispatch of December 21, 1844. 
If the genuineness of these documents were 
undoubted; if it were shown that the mis- 
sion was in fact indebted to Galindo, and if, 
acting on the authority conferred by the dis- 
patches, the priest had conceded to Galindo a 
tract of land which he had occupied and im- 
proved, and of which, at the conquest, we 
had found him in the undisturbed possession, 
the ease would have had strong equitable 
claims upon the consideration of the United 
States government, notwithstanding the 
technical objection that the governor had no 
right to delegate his authority to grant. It 
was, probably, on these grounds that the 
claim was confirmed by the circuit judge. 

But the proof of the authenticity of the 
documents is unsatisfactory; and they are 
wholly unsustained by archive evidence, 
which, under the recent decisions of the su- 
preme court, we are justified in exacting. 
There seems to be no reason why the borrador 
of Jimeno's dispatcli to Real, or of the com- 
munication to Castro, and by him transcribed 
to Real, should not, if genuine, be found in 
the archives. The deed of Real to Galindo is 
subscribed by two witnesses, neither of whom 
has been called; it appears that Galindo 
never occupied the tract until 1847; nor is 
there any proof of a notorious and recognized 
claim of ownership by Galindo during the ex- 
istence of the former government. An ex- 
pediente from the archives containing a peti- 
tion by Galindo foi two leagues of land in 
extent, a marginal order of reference, and a 
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favorable report, have been produced. But 
this petition, which is dated April 1, 1846, re- 
fers to an entirely different tract from that 
■described in Real's deed, and it appears not 
to have been acted on. A petition of Galindo 
to Jose Castro, dated May 12, 1S46. is also 
produced, in which Galindo prays that the 
debt due him by the mission may be paid 
by a grant of the land petitioned for by him 
two years before. On this petition is a mar- 
ginal order by Castro, directing Galindo to 
apply to the priest that the latter may satisfy 
his claim, if just, by giving him a piece of 
land. This order is dated June 9, 1846. 

But independently of the objection that 
Castro, as commandant general, had no au- 
thority to empower the priests to dispose of 
mission lands, the document has no sufficient 
evidence of authenticity. It is not found in 
the archives, but is produced from the cus- 
tody of the claimant, and Mr. Hopkins testi- 
fies that the date appears to have been origin- 
ally written July 9th, and altered to June 9th, 
If the document was, in fact, written in July, 
it could not have been the authority to Real 
for making a deed in June. I think that, un- 
der the proofs, the claim must be rejected. 
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Case No. 15,185. 

UNITED STATES v. GAKLAGHER. 

[2 Paine, 447.] i 

Circuit Court, New York.2 March, 1832. 

Int>ictmext— Assault with Dangdrous Weapon, 

The twenty-second section of the crimes act of 
March 3, 1825 (7 Bior. & D. Laws, 401 [4 Stat. 
115]), providing for the punishment of assaults 
•with dangerous weapons, contemplates a misde- 
meanor and not a felony; and in an indictment 
under the act for such an offence, it is not nec- 
essary to charge that the assault was committed 
feloniously, or with intent to perpetrate a fel- 
ony. 

The prisoner was indicted under the twenty- 
second section of the crimes act of March 3 f 
1S25 (7 Bior. & D. Laws, 401 [4 Stat. 115]). 
The indictment charged "that the prisoner, 
[James] Gallagher, on the high seas, with a 
dangerous weapon called a tormentor, (being 
a, meat-hook,) held in his right hand, in and 
upon Isaiah Hartless did make an assault.'' 
&e. Moved, in arrest of judgment, that the 
indictment was bad, in not charging the as- 
sault to have been committed "feloniously," 
or with an intent to perpetrate a felony; that 
the mere use of a dangerous weapon, abstract- 
ed from the "intent" with which used, was 
not contemplated to have been made a "fel- 
ony"; that the twenty-second section had in 

i [Reported by Elijah Paine, Jr., Esq.] 
2 [District not given.] 



view the use of a dangerous weapon with a 
felonious intent, and intended generally to 
punish "felonious assaults." The phraseology 
indicated this classification. All the other as- 
saults named were "felonies," and the word 
"other," in the sentence, "shall, with a danger- 
ous weapon, or to perpetrate any other fel- 
ony," supposes "the intent to commit a fel- 
ony" as necessary to be charged on an assault 
with a dangerous weapon. In support of this 
construction, the view taken of the twenty- 
second section by the chairman of the Judi- 
ciary committee, Mr. "Webster (1 Gales & Sea. 
330), was referred to, who remarks, "that no 
provision had been made for that class of of- 
fences called 'felonious assaults/ for want n£ 
which it had actually happened that a sailor, 
who cut the throat of his captain with *a 
razor' from ear to ear, could receive no pun- 
ishment whatever, because the captain had 
recovered." That the omission in the indict- 
ment was fatal, 2 Hale, P. O. 170, 184, and 
Starkie, Cr. PI. c. 4, pp. 80, 242, were cited. 

After advisement, the court, by THOMP- 
SON, Circuit Justice, decided, that the phrase- 
ology of the twenty-second section was not 
free from obscurity; but the court were of 
opinion that the act contemplated a misde- 
meanor, and not a felony, in providing for 
an assault with a dangerous weapon. That 
the indictment, therefore, was well enough. 
The prisoner was, accordingly, sentenced. 

J. A. Hamilton, for the United States. 
"VY". Q. Morton, for prisoner. 

NOTE. In North Carolina, the court may in- 
flict a fine only upon one convicted of an as- 
sault and battery, with intent to kill; they are 
not bound to imprison. State v. Roberts, 1 
Hayw. (N. C.) 176. If one man deliberately 
kills another, to prevent a mere trespass on his 
property, whether that trespass could or could 
not be otherwise prevented, it is murder; and con- 
sequently an assault with intent to kill, cannot 
be justified, on the ground that it was necessary 
to prevent trespass on property. State v. Mor- 
gan, 3 Ired. 186. A man shall not even in de- 
fence of his person or property, except in ex- 
treme cases, endanger human life, or great bodi- 
ly harm. Id. In criminal, as in civil cases, if 
there be an assault, it cannot be justified, other 
than by showing specially, all the circumstances 
which render the act rightful; and the sufficiency 
of the alleged justification is a matter of law. 
Id. 

In Pennsylvania, an assault and battery with 
intent to commit a capital offence, as rape or 
murder, or an attempt to commit the crime 
against nature, offences in their nature infamous, 
would fall within the class of offences described 
in the fourth section of the act of April 5, 
1790, as offences not capital, for which by the 
laws in force before the act to amend the penal 
laws of this state, burning in the hand, cutting 
off the ears, placing in the pillory* whipping or 
imprisonment for life, was or might be inflicted. 
Offences of this description might be punished 
by imprisonment at hard labor for any term not 
exceeding two years, at the discretion of the 
court, in pursuance of the fourth section of the 
act of April 5, 1790; and by the act of 4th April, 
1807, the time is extended to a period not ex- 
ceeding seven years. The court, in giving the 
opinion in Scott v. Com., 6 Serg. & B. 227, did 
not decide upon the proper punishment for an as- 
sault and battery with intent to kill, but simply 
determined that this offence did not subject the 
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party to the punishment pronounced in that case. 
It was not usual in Pennsylvania, (nor ever, it 
is believed, exercised before the act for reform- 
ing the penal laws,) to inflict whipping, the pil- 
lory, or imprisonment for life, or other ignomin- 
ious corporal punishments, for any assault, what- 
ever the intention might be, unless committed 
with very atrocious designs on the person, as 
with intention to murder, ravish, or commit the 
unnatural crime; and, therefore, the fourth sec- 
tion of the act of April 5, 1790, and the act of 
4th April, 1807, do not authorize imprisonment 
at hard labor to be inflicted for an assault with 
intent to steal from the pocket of another. Rog- 
ers v. Com., 5 Serg. & R. 463. 

In Alabama, an indictment under the second 
section, fifteenth chapter of the Penal Code, for 
an assault with intent to kill, must, within the 
terms of the act, allege that the individual as- 
saulted was a white person; and an indictment 
which does not contain that allegation, cannot 
be aided by a verdict finding the fact affirma- 
tively. Nelson v. State, 6 Ala, 394. When a 
slave is indicted for an assault on a white person 
with intent to kill and murder, and the verdict 
is ''guilty of an assault with intent to kill" only, 
it is considered a finding of guilty only so far as 
it is expressed, and not guilty of an assault with 
intent to murder. But it is a capital offence for 
a slave to assault a white person with intent to 
kill, although if the intention had been consum- 
mated, the killing would have been manslaughter 
only. Nancy v. State, 6 Ala. 483. In the ease 
of a white person such a verdict only amounts 
to a conviction of assault and battery, and a 
sentence to the penitentiary is erroneous. An 
indictment which charges both cruel and unusual 
punishment of a slave is not bad for duplicity, 
although the statute declares that "no cruel or 
unusual punishment shall be inflicted on a slave,'* 
but it is not enough that the indictment should 
pursue the words of the statute; it must state 
what punishment was inflicted. 8 Ala. 313; 6 
Ala. <>(>4. 

In Georgia, the black act of 9 Geo. I. is not 
in force, and an indictment for an assault with 
intent to murder, is the proper mode of prose- 
cuting offences which, in England, came under 
that act. State v. Campbell, T. TJ. P. Charlt. 
1(16. 

In Tennessee, the statute of 1820, c. 9, does 
not limit prosecutions for assaults with intent to 
murder to twelve months from the commission 
of the offence. The superior court has jurisdic- 
tion of the latter offence; the statute of 1797, 
which gives exclusive jurisdiction to the county 
courts of all indictments for assaults and bat- 
teries, being held not to apply to such cases. 
State v. Sharp, 5 Yerg. 245; State v. Anderson, 
2 Overt. 6. A conviction upon an indictment 
for an assault with intent to murder, cannot be 
pleaded in bar to an indictment for murder, for 
the offences are distinct in their legal character, 
and in no case, said the court, could a party on 
trial for one be convicted of another. The true 
test, said Chief Justice Shaw, to determine 
whether a conviction or acquittal upon one in- 
dictment is a good bar to another, is well ex- 
pressed in East's Crown Law, as drawn from 
the case of Rex v. Vandercomb, 2 Leach, 708. 
"These cases establish the principle, that unless 
the first indictment were such as the prisoner 
might have been convicted upon by proof of the 
facte contained in the second indictment, an ac- 
quittal on the first can be no bar to the second." 
12 Pick. 496; 19 Pick. 479. An assault with 
intent to commit murder, being made a felony by 
the Penal Code of Alabama, is an offence to 
which there may be accessories. Hughes r. 
State, 12 Ala. 458. 

In Virginia, on an indictment for unlawful 
stabbing with intent to maim, disfigure, disable 
and kill, a verdict that the prisoner is "guilty of 
unlawful stabbing," will not authorize a judg- 
ment; but the court should direct a new trial. 
Marshall v. Com.. 5 Grat. 663. 

In an indictment under the statute in Missis- 



sippi, for an assault with intent to kill, the ac- 
cused must be barged with having made an as- 
sault on a certain person, with intent to kill that 
person; and where the indictment alleges an in- 
tent merely to kill generally, judgment upon a 
verdict of guilty will be arrested. Jones v. 
State. 11 Smedes & M. 315. 

In Pennsylvania, where the indictment for as- 
sault and battery alleged that the defendant 
maliciously, &c, did bite or cut off the ear of 
"W. C. and with a certain knife the said W. did 
stab, &c, with intent him, the said W., wicked- 
ly, maliciously, and inhumanely to kill and de- 
stroy, it was objected that the charge was stated 
disjunctively — that he did bite or cut off the ear. 
But the court stated, that although this would be 
an objection not to be got over were this the 
charge alone, it is not material in this case, be- 
cause the assault and battery is the offence, and 
the mode, the extent of the injury, and the inten- 
tion with which it was inflicted, are merely cir- 
cumstances of aggravation. The offence is the 
assault and battery with intent to kill, which is 
sufficiently described, and is punishable by law. 
Scott v. Com., 6 Serg. & R. 225. 

In Missouri, on an indictment for a felonious 
assault and battery under the thirty-eighth sec- 
tion, second article, of the act concerning crimes 
and punishments, if the wound inflicted be a dan- 
gerous wound likely to produce death, it is suffi- 
cient, although the weapon be not a deadly weap- 
on; and if the weapon be a deadly weapon, or 
likely to produce great bodily harm, it is not 
necessary that the wound should be a danger- 
ous wound. Carrico v. State, 11 Mo. 579. 

In an indictment for an assault with an axe, it 
will be inferred that it was a deadly weapon 
without such allegation. Dollarhide v. U. S., 1 
Morris (Iowa) 233. 
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UNITED STATES v. GARCIA et al. 

[1 Sawy. 383.] i 

District Court, D. California. Nov. 3, 1870. 

Practice— Fix al Decree— Reexamination. 

1. When the minutes of the former United' 
States district court for the Southern district of 
California, showed that the judge delivered an 
opinion overruling exceptions anil confirming a 
survey of a Mexican grant, but no decree ap- 
peared to have been made or written opinion filed. 
Held, that no final decree had been made and 
that the cause was still pending. 

2. Held, further, that it was the duty of this 
court, which had succeeded to the jurisdiction 
of the late Southern district court, to enter a 
decree in the cause; but that on a showing,, 
such as would justify an order for a new trial, 
or rehearing, or leave to file a bill of review, 
the cause might be re-examined. 

[This was a claim by Maria de Jesus 
Garcia and others for Los Nogales, one 
square league in San Bemadino county, 
granted March 13, 1S40, by Juan B. Alvarado 
to Jose de la Cruz Linares. Claim filed Oc- 
tober 9, 1852; confirmed by the commission 
January 17, 1854, and by the district court 
January 16, 1857. Case unreported. It is 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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now beard upon motion to set aside order con- 
firming survey.] 

L. D. Latimer, U. S. Atty., and J. W. Hard- 
ing, for the United States. 

Williams & Thornton and Geo. H. Smith, 
for claimants. 



HOFFMAN, District Judge. It appears 
from the records of the late United States 
district court, for the Southern district of 
California, that on the fifteenth November, 
1S59, the survey of the lands confirmed to 
the above claimant, was ordered into court 
for review. Exceptions to the survey were 
duly filed, and on the twenty-fifth May, 1860, 
an order was entered, by which the excep- 
tions were in part allowed, the survey set 
aside, and a new survey ordered in con- 
formity to minute and detailed directions em- 
bodied in the order. On the first of June, 
1860, this order was opened up on motion of 
the attorneys for the claimant, and the 
cause was continued for a further hearing, 
until the succeeding term. On the nine- 
teenth March, 1861, the cause was again ar- 
gued and submitted, and on the twentieth 
March of the same year, an opinion was de- 
livered by the court "overruling the excep- 
tions to the survey, and confirming the said 
survey of the surveyor-general of the United 
States, for the state of California, now on 
file in this court" No formal order or de- 
cree in conformity with this opinion seems 
to have been entered. But on the fifteenth 
April following, an appeal- was granted on 
motion of the attorney for the claimants 
"from the decision and decree of the court, 
confirming the survey of the surveyor-gene- 
ral of the United States and overruling the 
exceptions to the same." The district court 
for the Southern district of California hav- 
ing been abolished, and its records and pend- 
ing suits transferred to this court, a motion 
is now made to set aside the order last re- 
ferred to, and to open the case for further 
proofs, with a view to a rehearing on the 
merits. 

This motion is founded on the record and 
proofs on file, and on affidavits setting forth 
facts tending to show the official survey to 
be grossly erroneous and unjust. 

Two questions are thus presented for con- 
sideration : (1) Is the decision heretofore 
rendered, a final judgment or decree, which 
cannot now, after the lapse of nine years, be 
considered or disturbed? (2) If not a final 
decree in form, did the rendering of the de- 
cision in open court and its announcement to 
the parties constitute such a final adjudica- 
tion of the cause, as to restrict the authority 
of the court at this time to the performance 
of the merely ministerial act of making and 
entering a formal decree in conformity with 
the decision already rendered? Or is the 
court at liberty on a showing such as would 
be regarded as sufficient on a motion for a 
rehearing, or to sustain a bill of review, to 
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look into the merits, and make such final de- 
cree as may be just? 

1. The only record of the supposed final 
judgment of the court is an entry in the min- 
utes, co the effect that the judge delivered 
an opinion overruling the exceptions to the 
survey, and confirming the survey of the U. 
S. surveyor-general, "now on file in this 
court" No written opinion is found on file, 
nor any order or decree embodying this de- 
cision of the court. The minutes are not 
signed by the judge. The terms of the en- 
try are not that a judgment was rendered, 
but only that "an opinion" was delivered to 
the effect stated. There can be no doubt, 
however, that the court intended to pro- 
nounce its judgment, and virtually to de- 
cide the case. The taking of an appeal at 
a subsequent day, and before any final de- 
cree was signed or entered, is explained by 
the fact that the idea generally prevailed 
among the gentlemen of the bar, that all ap- 
peals should be taken during the term at 
which the decision appealed from was ren- 
dered, and the appeal in this case was taken 
out of abundant caution, and to save the 
rights of the claimants. The act of 1860 
[12 Stat. 34], under which these proceedings 
took place, evidently contemplates that the 
determination of a plat and survey the court, 
shall be by its "decree" (when the district 
court shall by its decree have finally ap- 
proved said survey and location," etc., sec- 
tion 5), and it provides that the said plat 
and survey so finally determined by publi- 
cation or decree shall have the effect and 
validity of a patent. The act of July 1, 
1864 '[13 Stat 332], which in effect repealed 
the act of 1860, reserves from its operation, 
cases then pending, and provides, that "the 
court may in those cases proceed and com- 
plete its examination and determination, and 
its decree thereon shall be subject to appeal 
to the circuit court," etc. These provisions 
clearly contemplate something more than the 
oral announcement in court, by the judge, 
of his opinion or even decision in the case, of 
which a x note or minute is taken by the 
clerk. The plat and surveys approved by 
the decree have the effect of a .patent. The 
decree, with the plat annexed, operates, 
therefore, to convey the title of the United 
States to the land to the confirmee. But to 
effect this, it would seem indispensable, not 
only that a formal decree should be made 
and entered, but that the plat and survey ap- 
proved should be attached to and made part 
of it, so that no doubt can remain as to what 
plat and survey were approved by the court. 

In the former Northern district of this 
state, it was the invariable practice, after 
the court had rendered its opinion approving 
a survey, to make and sign a formal decree, 
to which the plat was annexed and of which 
it was made a part, and which was identified 
and authenticated by the written approval 
of the judge, signed by himself, and inscrib- 
ed in the margin. It was never supposed 
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that, until this was done, a final decree had 
been made in the cause. Substantially, the 
^ame practice is understood to have pre- 
vailed in the late court for the Southern dis- 
trict. Independently, therefore, of the gen- 
eral rules of equity practice in analogous 
cases, there are special reasons in this class 
of cases for holding the cause not to be 
finally adjudicated until a decree with the 
approved plat and survey attacned has been 
signed and entered. 

A question somewhat similar was present- 
ed to the supreme court in Silsby v. Foote, 20 
How. [61 TJ. S.3 290. In that case, a final 
decision had been made by the court on the 
twenty-eighth of August, 1854, and an ap- 
peal duly taken on the fourth of September. 
The decree was special in its terms, and was 
not settled or signed by the judge until the 
eleventh of December, 1S56, on which day_ a 
second appeal was taken. The question be- 
fore the court was, which appeal was reg- 
ular? It does not appear from the report in 
what form the first "final decision" was made — 
whether by announcement orally by the judge 
from the bench and noted in the minutes, or by 
the filing of a written opinion. The court held 
that an appeal might be taken in open court, 
during the term and within ten days after 
the decision is pronounced and entered on 
the minutes by the clerk, but that an ap- 
peal taken within ten days after the decree 
is settled and signed by the judge and filed 
by the clerk, would also be in time to stay 
the proceedings— that when the decree is spe- 
cial there is a propriety in waiting for the 
settlement before taking the appeal, and that 
"the time when the judgment or decree may 
be said to be 'rendered* or 'passed,* admits 
of some latitude, and may depend somewhat 
upon the usage and practice of the particular 
court/' The court retained the first appeal 
and dismissed the second. 

In the case of U. S. v. Gomez, 1 Wall. [68 
TJ. S.] 691, it was contended that the appeal 
had not been taken within the five years 
allowed by law. An opinion confirming the 
claim of Gomez had been delivered on the 
fifth of June, 1857, and entry thereof duly 
made on the minutes with an order that a 
decree be entered up in conformity to the 
opinion. On the seventh of January, 1858, 
a decree was filed, which recited the previ- 
ous proceedings and was directed to be en- 
tered as of the fifth of June, nunc pro tune. 
On the fourth of February, 1858, the claim- 
ant obtained leave to amend this decree by 
substituting another, for a larger tract of 
land, in its stead. A decree in pursuance of 
this leave was entered on succeeding day. 
The appeal was taken on the twenty-fifth 
day of August. 1862. On this state of facts, 
the court says: "Argument can add nothing 
to the force of this statement as drawn from 
the record. Plainly there was no decree of 
any kind in the case until the seventh of 
January, 1858, and as that decree was or- 
dered to be amended by substituting another 



in its stead, the final decree in the case was 
that of the fifth of February following. 
Five years therefore had not elapsed before 
the appeal was taken." It will be noted that 
in this case it appeared by the minutes that 
a decree was ordered to be entered in con- 
formity with the opinion at the time when 
the latter was announced. In the case at 
bar, the minutes show that an opinion con- 
firming the survey was delivered, but no 
order for the entry of a decree in conformity 
to it, appears to have been made. This de- 
cision of the supreme court is therefore con- 
elusive as to the question under considera- 
tion. No final decree has ever been entered 
in the case. It is therefore a pending case 
within the saving clause of the act of 1854, 
and must be completed and determined by the 
entry of a final decree. 

2. Is this court, which is now called upon 
to enter a final decree, bound by the opinion 
already delivered, or is it at liberty to ex- 
amine into the merits, and enter such final 
decree as may be just? In the case of Dog- 
get v. Emerson [Case No. 3,961] a cause had 
by consent been heard in chambers by the 
circuit judge, a written opinion delivered, 
and a decree drawn up and given to the re- 
porter, to be filed in the clerk's office; but it 
did not reach that office until three days aft- 
er the term had closed. In the meantime, 
the circuit judge (Mr. J. Story) had died. At 
the succeeding term a motion was made to 
enter and carry into effect the decree. It 
was held that the intervening death of the 
judge was no ground for a rehearing if an 
opinion was actually delivered; but other- 
wise, if only prepared. But that an opinion 
once pronounced or a decree once made may 
be altered if some obvious mistake of law or 
of fact be shown. That "there must be 
something tantamount to what would justify 
a new trial," and the court applies to this 
case the principles which govern in applica- 
tions for a rehearing, or for leave to file a 
bill of review, or a bill in the nature of a 
bill of review. 

In Life & Fire Ins. Co. v. Wilson's Heirs, 
8 Pet. [33 U. S.] 291, it was held by the 
supreme court that the signing of a "judg- 
ment rendered in the case by the judge's 
predecessor in onice, was a ministerial and 
not a judicial act, and that the judge might 
be compelled by mandamus to do so, unless 
in the exercise of his discretion he grants a 
new trial, and that as the successor of his 
predecessor he can exercise the same powers, 
and has a right to act on every case that re- 
mains undecided on his docket, as fully as 
his predecessor could have done. 

There being no doubt, therefore, as to the 
power of this court as the successor of the 
late district court for the Southern district 
of California, to act on the case as fully as 
that court could have done, it remains to 
be considered, whether the claimants have 
shown such a case as entitles them to a re- 
hearing. In considering this question, I shall 
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confine myself to the undisputed facts dis- 
closed by the record. 

******* 

The long delay on the part of the claim- 
ants to move in the matter is explained, on 
the ground that they are Mexicans, ignorant 
of our laws and language; that they have 
continued to live on the land undisturbed un- 
til recently, and relying on the justice of the 
government to protect them in their undoubt- 
ed rights; that the judge who rendered the 
decision, died shortly afterwards, and the 
sessions of the court held by his successor at 
Los Angeles, were rare and irregular. It 
. does not appear that any rights of third per- 
sons have intervened. Nor is it easy to see 
how, in any view, such persons would be en- 
titled to protection on the ground of any reli- 
ance placed by them on the finality of the 
supposed decision of the court. If that de- 
cision and the entry on the minutes amount- 
ed to a final decree, then the appeal taken 
from it was regular and the cause remained 
pending and undetermined until the appeal 
should be dismissed— which has not been 
done. If, on the other hand, the cause is to 
be deemed not finally decided until a decree 
has been signed and entered, then the rec- 
ord disclosed that no such decree had ever 
been made, and that the case was still pend- 
ing and undecided. In neither view had 
third persons the light to treat the supposed 
decision as final and conclusive. 

My opinion is, that it is the duty of the 
judge of this court to make such a decree as 
on full examination of the case shall appear 
just. The motion for a re-hearing is there- 
fore granted, and the cause will be opened 
for further proofs. 
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UNITED STATES v. GARDINER. 

[2 Hayw. & H. 89.] i 

Circuit Court, District of Columbia. May 18, 
1853. . 

False Swearing — Fraudulent Claim— Evidence 
—Foreign Laws— Trial. 

1. It is not necessary in a case of perjury or 
false swearing that there should he positive evi- 
dence that the paper was sworn to by the pris- 
oner; it may be proved by circumstantial evi- 
dence. 

2. Papers filed by the prisoner to sustain the 
allegations contained in the original paper, if 
they tend to establish the charge made in the 
indictment, as to guilty knowledge, will he 
admitted in evidence. 

3. Authenticated public documents, giving ac- 
count of all the mines and all the abandoned 
mines in the state of Luis Potosi, are not evi- 
dence to prove that a certain mine did not ex- 
ist. 

i [Reported by John_ A. Hayward, Esq., and 
Geo. 0. Hazleton, Esq.] 
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4. A witness who was sent by the United 
States to Mexico for the purpose of getting a 
knowledge of the handwriting and seals of cer- 
tain official persons, will not he permitted to tes- 
tify as to his knowledge of the handwriting of 
the officers he saw make their signatures and' 
the impression of the seals; the danger of con- 
cocting evidence is too great. 

5. A foreign law, and the practice under the- 
law, may be proved by one acquainted with the 
law and the practice under it. 

6. Certain letters were submitted by the U- 
S. from C. Gardiner, brother of the defendant, 
a witness for said defendant, who neither admit- 
ted nor denied them to be his handwriting. A 
witness for the U. S. was called who believed 
they were in the handwriting of the witness- 
for the defendant. Held, that the letters writ- 
ten after the crime was committed cannot be 
given in evidence as the act of a confederate; 
and that a witness cannot be called to prove- 
handwriting to contradict another who has nei- 
ther admitted nor denied that the letters were in. 
his handwriting. 

7. Acts or declarations of a witness, who was^ 
assumed to be a guilty agent, but made not in 
furtherance of the purposes of the crime for 
which the defendant stands accused, cannot af- 
fect the defendant directly. 

8. Evidence in rebuttal must bear directly or 
indirectly upon the subject-matter of defence, 
and ought not to consist of new matter uncon- 
nected with the defence. 

Philip R. Fendall, TJ. S. Dist. ^Atty., and 1 
Henry May, for the United States. 

Joseph H. Bradley, James ,M. Carlisle, and 
B. F. Perry, for defendant. 

It appears by the fourteenth and fifteenth 
articles of the treaty of Guadalupe Hidalgo r 
the United States discharged Mexico from 
all claims of whatever amount, which citizens 
of the United States had against the republic 
of Mexico, and which arose prior to the- 
date of the treaty; and they undertook to 
make satisfaction of the same, to any amount 
not exceeding three and one quarter millions 
of dollars. The act of March 3rd, 1S49, was 
passed to carry into effect these treaty stipu- 
lations. It established a board of three com- 
missioners, with a secretary and clerk, who 
were, during the two years to which the ex- 
istence of the commission was limited, to re- 
ceive and adjudicate upon all claims pre- 
sented to them arising under the treaty. Be- 
fore these commissioners in session at Wash- 
ington, Br. George A Gardiner appeared, 
and presented his claim by a memorial and 
an affidavit, accompanied by other affidavits, 
substantiating the statements in the memori- 
al. The indictment sets out the memorial 
and affidavit, with the usual innuendoes, and 
then alleges. "That the said Gardiner- 
swore falsely, maliciously, wickedly, wilfully, 
knowingly and corruptly before the said jus- 
tice, touching the expenditure of public mon- 
ey, and in support of a claim against the 
United States; and that the said oath was 
material in order to enable the said Gardiner 
to obtain from the commissioners an award, 
touching the expenditure of public money, 
and in favor of the said claim of the said 
Gardiner, and from the United States a pay- 
ment of the said claim." The principal alle- 
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gations in the memorial were then negatived 
and set out to be false, and were known to 
he false by Gardiner at the time they were 
sworn to. The indictment was under the 
following statute: "Sec. 3. That if any per- 
son shall swear or affirm falsely, touching the 
expenditure of public money, or in support 
of any claim against the United States, he 
or she shall, upon conviction thereof, suffer as 
for willful and corrupt perjury." 3 Stat. 
771 (March 1st. 1823). 

March 14, 1853. 
During the trial Mr. May, on the part of 
the United States, offered to read the me- 
morial to the jury. Mr. Carlisle objected; 
citing Brady's Case, 1 Leach, 327, 330. Mr. 
Pendall cited the Case of Beute [Case No. 
1,468a], convicted in this court of false swear- 
ing. 

THE COURT said he would read the deci- 
sion of the court in the Case of Beute. It 
was tried in the June term of the court, 1831. 
The decision of the court was read. No 
question was raised as to the admissibility of 
the affidavit, but one was raised as to the 
guilty knowledge of the accused of the 
falsity of the statements in the oath. 

Mr. Fendall cited 3 Starkie, Ev. 1139; Rex 
v. Morris, 2 Burrows, 1189; Warden's Case, 
11 Mete. (Mass.) 406; Silver v. State, 17 
Ohio, 365; Price's Case, 6 East, 323. 

Mr. May says no proposition could be 
more clear that that paper was admissible, 
citing Cole v. Hebb, 7 Gill & J. 20; 1 Show. 
327; Rex v. Spencer Ryan & M. 97; Rex 
v. Benson, 2 Camp. 508; Bull. N. P. 239; 
Phil. Ev. 291, 454. Rose. Or. Ev. 89, 190; 
Starkie, Ev. 836; Wheeler. Am. Com. Law, 
483; Greenl. Ev. 520. 

Mr. Bradley replied for the defence, and 
in support of the objection citing 3 Starkie, 
Ev. 1130; and Chouteau v. Eckhart, 2 How. 
[43 U. S.] 373. 

THE COURT referred to the testimony of 
Justice Myer, and to the fact that the paper 
could not have been withdrawn; and upon 
the evidence said: I thought it my duty to 
overrule the evidence (memorial) at that 
time, because it was a non sequitur, and I 
said then that some recognition by defendant 
of the papei was necessary. Afterwards it 
was testified by Johnston, who was secre- 
tary to the board (of commissioners,) that 
this paper was one of those in relation to 
the claim of Dr. Gardiner; that it was filed 
in his office by W. Thompson, who, he said, 
was one of the defendant's counsel on the 
29th of Nov.; that the defendant had a 
claim before the board, and that it could 
not have been withdrawn without the au- 
thority of the board, and that this paper 
was unquestionably before the board. Then 
he testified that the rules shown him were 
those of the board. Dr. Davis was called, 
said he had seen the paper before— proba- 
bly a few days before the final award was 
made— as to the sum, because he was not 



appointed secretary until the 1st of April, 
and the awards were made on the night of 
the 15th of April. To-day Mr. Evans has 
j been called, and states that he was one of 
the commissioners, and has no doubt at all 
that the paper was before the board. There 
is no mark of his upon it, yet he is perfectly 
familiar with its appearance. He said fur- 
ther that there was no other claim of Dr. 
Gardiner before the court, and no separate 
memorial but that one. He said further 
that Dr. Gardiner, either at the suggestion 
of the commissioners, or the counsel of Dr. 
Gardiner— he did not recollect which— was 
| called before the board, in company with 
Gen. Waddy Thompson, Edward Curtis, 
Thomas Corwin and Robert Corwin, and 
perhaps Col. Allen, though he was not con- 
fident about his being present; was ex- 
amined there at least one hour about his 
claim; was examined closely by himself and 
other commissioners, and was particularly 
questioned about his investments, &c, to 
which he gave certain answers. He says 
furthermore that these memorials are pre- 
sented sometimes without being sworn to, 
either from negligence or otherwise, and in 
such cases ar*- returned to the parties to be 
corrected. It appears furthermore that this 
memorial was sworn to on the 20th day of 
Nov., and was filed on the 29th according 
i to the endorsement, but was received also 
, on the 30th, a distinction which is a little 
i awkward to me. Nevertheless he did recog- 
nize it, and a witness from the treasury de- 
partment was about to prove what was ad- 
mitted afterwards, namely, the receipt of 
this money by Dr. Gardiner or his attorney. 
On this point it was said the board did not 
require a signature, which I think they did, 
or something equivalent, that is, there must 
be proof or a signature, or it must be sign- 
ed, one or the other. There is no other 
mode of procedure. This has been treated 
i throughout as if it were a case of perjury, 
i It is not a case of perjury. The act of con- 
gress creates an entirely distinct offence. 
It is to be punished as perjury, but the su- 
preme court says distinctly, it is not perjury. 
The words of the law are: "If any person 
shall swear falsely, &c, (for the purpose of 
obtaining money from the United States) he 
shall suffer as for perjury." The cases 
cited on both sides appear to have related 
more to the sufficiency of the evidence than 
to its competency. The law is not here as 
it is in England, where the judge states the 
evidence on each side, and in terms almost 
directs the verdict or takes the case from 
the jury. Here it would be denied, and 
I should hold myself bound, but think my- 
self restricted to answer on certain points 
of law, founded on facts, which the jury 
are to believe the law applies. Such was 
the law in this District and in Maryland, or 
at least used to be— I don't know how it is 
now. 
In this case the filing of the affidavit in 
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this suit and the date of the oath differ, but 
it does not stride me that, even unexplained, 
that would be very material. But it is not 
necessary that it oe put upon that footing. 
The jury may infer upon any facts whatever 
they think proper. They may infer it was 
a mistake, or that ifter the paper was filed 
this defect was discovered, and it was given 
hack and corrected. That the oa th wa s 
sworn to before it was "received,'* I suppose 
can hardly be doubted, for the rules say that 
no paper will be received unless sworn to. 
And the first thing the commissioners had to 
look to was to see that it was sworn to. It 
is further in evidence in this case that this 
paper was the foundation of the only claim 
which Dr. Gardiner had before the board. 
Before that could be considered at all it was 
necessary that the memorial should be "re- 
ceived," as they call it, and not only that, 
it must be sworn to, otherwise it could not 
be received. That reduces it to a certainty, 
whether there was any doubt about it before 
or not. It is not necessary, even if this was 
a case of perjury, that there should be pre- 
cise, positive evidence that this was sworn 
to by Dr. Gardiner. It may be, however, 
by circumstantial evidence. If circumstan- 
tial evidence is not to be received in cases 
of this kind it would be a great obstruction 
thrown in the way of the punishment of 
crime. This paper I am bound to believe, 
therefore, was recognized as Dr. Gardiner's 
up to the very time the claim was allowed, 
and under all these circumstances I am of 
opinion that it must go to the jury. 

March 29. 1853. 

Question was as to the signatures of the 
governor on papers showing the mining title. 

Mr. May called a witness who could not 
speak English, and did not know what would 
be done for an interpreter. There were one 
or two present who were competent, but they 
were witnesses. 

THE JUDGE said an interpreter would un- 
doubtedly be required, and it made no dif- 
ference whether he was a witness or not. 

The interpreter was requested to ask the 
witness to look at the paper, and examine 
the signatures of the governor. 

Mr Bradley, to the interpreter: Don't re- 
peat his answer yet, we object to the evi- 
dence. 

Mr. Perry said he understood the object 
of this testimony was to show these papers 
to be forged. 

Mr. May: That is the object. 

Mr. Perry said he regarded this question 
iis to the admissibility of this collateral evi- 
dence as one resting altogether within the 
jurisdiction of the court and cited 2 Russ. 
Crimes, 772. That no evidence can be ad- 
mitted which does not tend to prove or dis- 
prove the issue joined. In criminal cases 
this rule is more strict, that the evidence 
must be confined to the point in issue. 

ilr. May, in support of the admissibility 



of this evidence cited 1 Greenl. Ev. § 52; 
Rose. Cr. Ev. 83, 87; and cases therein cited; 
Wheeler, Am. Com. Law, 138; State v. Hous- 
ton, 1 Bailey, 300; Martin v. Com., 2 Leigh, 
749; Hendrick v. Com., 5 Leigh, 70S; 1 
Camp. 48, and notes; U. S. v. Doebler [Case 
No. 14,977]; U. S. v. Wood, 14 Pet. [39 U. S.] 
430. 

THE COURT: It is proposed to prove 
that the papers, the mining title, and accom- 
panying deposit ! ons are forged. The defend- 
ant's counsel objects* to this course on va- 
rious grounds: 1st The indictment is pend- 
ing and untried for the forgery of these 
papers. 2nd. That the alleged forgeries, if 
committed, were made eight months after 
the oath charged to be false was taken. 3rd. 
It was within the discretion of the court, 
which should be exercised to exclude the 
proof offered. I do not think the pendency 
of an indictment, charging the defendant 
with forging the papers, which it is now pro- 
posed to show are false, affects the question. 
Doubts existed formerly on this subject, but 
they have been removed, and never had any 
good foundation. It is said to be within the 
discretion of the court to admit or reject this 
evidence. True, but I prefer to be regulated 
by established rules and principles. The fab- 
rication of the papers, if they have been fab- 
ricated, was, as it is said, subsequent to the 
swearing. The argument of the United 
States considers it to be immaterial whether 
the matter offered in evidence or fact pro- 
posed to be proved to show guilty knowledge, 
occurred prior or subsequent to the principal 
fact charged. This proposition, as asserted, 
is too general. I have had frequent occasion 
to consider this question, and have a record 
of an opinion delivered by me at the June 
term, 1847, in the case of U. ' S". * v. Lee 
[Case No. 15,587]. This opinion contains the 
law of the question before the court. The 
possession of a counterfeit bank note or notes, 
at the time of the passing charged, or shortly 
before the passing for which he is indicted, 
has always been received. If subsequent 
counterfeit paper is found on the defendant's 
person, it must be in some way connected with 
the principal charge, or be of the same manu- 
facture. This is the rule. Here the memo- 
rial, in the malting of which the false swear- 
ing is charged to have occurred, states that 
the accused haa a mine in the state of San 
Luis Potosi; that was the foundation of a 
claim, and filed as such, subsequently the 
papers which the United States say are false, 
and offer to prove to be so, were procured 
to sustain the allegation in the memorial that 
he had such a mine, and were the means of 
inducing the commissioners to augment the 
amount of the award, after the commission- 
ers had decided that the claim was valid. 
Is it not then connected with the memorial, 
and the verification of it required by the 
commission, without which the claim could 
not even be considered? The memorial and 
proofs submitted with it were the grounds 
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of the decree that the claim was valid for 
something; the mining title and accompany- 
ing depositions afterwards filed were, with 
other proofs, the foundation of the decree, 
fixing the amount due on the claim, and they 
were especially the means of increasing the 
amount previously thought of by the com- 
missioners. The testimony offered, if made 
out to the satisfaction of the jury, would 
tend to establish tne charge made, of which 
one of the principal features is guilty knowl- 
edge. It is a relation to the issue. The case 
of U. S. v. Wood, 14 Pet [39 U. S.] 430, is a 
cogent authority on this question. The ob- 
jection is therefore overruled, 

March 31, 1853. 

Mr. May offered in evidence to the jury an 
official, authenticated public document (one 
identified by the witness), dated Jan. 3, 1849, 
giving an account of all the mines and all 
the abandoned ones in the state of San Luis 
Potosi. Mr. Bradley objected to the admis- 
sibility of the paper. 

After arguments by the counsels, THE 
COURT delivered the following decision: 

Two papers are submitted by the United 
States as proper to go to the jury. They are 
offered as printed copies of a report, in rela- 
tion to mines, in the state of San Luis Potosi, 
made by the governor of "the state, and ap- 
pended to a message of the governor to the 
legislature, and was handed in 1852, at the 
Government Hall, to Mr. Partridge, by the 
secretary of state. One of them has this cer- 
tificate: 

"I, the citizen Luis Guzman, secretary of 
the department of government of the state of 
San Luis Potosi, certify that in this present 
table are named all mines existing in this 
state, and that neither before the formation 
of these statistics, nor since then to the pres- 
ent time has any knowledge been had of any 
other. Luis Guzman, Secretary. San Luis 
Potosi, Nov. 20, 1852. [Seal.]" 

The other of these certificates is: 

"This report is really the one which was 
published during my administration, and I 
authenticate it with my original signature in 
order that it may have due effect, accordingly 
to the request of Mr. George W. Slocum. 
Julian de los Reyes. Mexico, March 5, 1852." 

"The undersigned minister of foreign af- 
fairs, certifies that the foregoing signature of 
his excellency Don Julian de los Reyes, who 
was governor of the state of San Luis Potosi, 
is genuine. Jose F. Ramirez. Mexico, March 
6, 1&52. [Seal.]" 

The certificate of our late minister to Mex- 
ico, that the signatures of Governor Reyes 
and Minister Ramirez axe genuine, and were 
made in his presence March 6, 1852. 

The certificate of Luis Guzman is not an 
authentication of the paper offered as an ex- 
emplification of the records in the office of 
state, but a certificate that in this present 
table are named all the mines existing in that 
state, and that neither before the formation 



of these statistics, nor since then to the pres- 
ent time has any knowledge been had of any 
others. The certificate is no better than 
that of any other man, in or out of ofiice, of 
the facts it sets forth. It is no authentication 
of the paper, which if it were a report to a de- 
partment of our own government, could uot 
be received in evidence in the shape in which 
this paper comes. According to what is said 
by the supreme court, in Watkins v. Holinan, 
14 Pet. L39 U. S.] 5$. The other paper is cer- 
tified by Julian de los Reyes after he ceased 
to be governor of San Luis Potosi. He was 
then a private gentleman, without the power 
to certify to the verity or official character 
of any paper that might remain in the public 
offices of which he once had control. Is it 
aided by the certificate of Don Jose P. Ra- 
mirez, the minister of relations in the re- 
public of Mexico? I think not. He certifies 
that the signature of Julian de los Reyes, who 
was governor of the state of San Luis Potosi 
is genuine. And our late minister to Mexico 
does not make the certificate any stronger. 
He states only that the signatures are of the 
proper handwriting of Governor Reyes and 
Minister Ramirez. Both of these papers are, 
in my judgment, altogether informal. But if 
they were regular and properly authenticated, 
I do not think they would be evidence. The 
mere fact of a paper being a public document 
does not make it evidence, if intrinsically it is 
not so. The journals of the two houses of 
congress, and all matters of state, here and in 
England, are evidence, and may be so even in 
criminal cases in the United States, in very 
few and peculiarly circumstanced cases, chief- 
ly, if not exclusively, where the parties against 
whom they are sought to be used, or the 
act charged upon him is in some way connect- 
ed with the document and not always then; 
in England, where men are indicted for sedi- 
tious meetings and seditious libels, there has 
arisen frequent legal occasion for the admis- 
sion of such evidence. The journals are evi- 
dence of what each house of congress does; 
that such a petition was withdrawn or pre- 
sented, such a bill considered and passed or 
rejected. If a question whether a certain of- 
ficer of either house was elected, and when, 
undoubtedly the journal would prove it, if 
properly authenticated. So, if the inquiry is, 
whether the president transmitted a message 
to congress, and in it treated of certain sub- 
jects, the record would be evidence; but sup- 
pose a man should be charged with a crime in 
any department of the government, will it be 
urged that the statement of it in a document 
would be evidence to go to a jury? Take the 
ten members of the British parliament who 
have been lately unseated for bribery; sup- 
pose they should be, as they ought to be, in- 
dicted for the bribery, it would scarcely, 1 
imagine, be deemed proper in that country to 
adduce the reports of the committee of the 
house of commons, on which they were de- 
prived of their seats, as evidence of their guilt. 
I can see no difference in the principle be- 
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tween that case and this, except that this is 
the weaker of the two, for the 'members, it 
may be presumed, appeared before the com- 
mittee. An agent of the government in San 
Luis Potosi made a report in 1S49 to his gov- 
ernment, which is offered in evidence to show 
that tlfe accused swore falsely, not because it 
states a certain fact, but because it does not 
contain one that is alleged by the defendant 
to exist. This report is not unlike the geolog- 
ical reports that are made to most of our state 
governments, and transmitted with the mes- 
sage of the governor to the legislature. If a 
man were indicted for obtaining money under 
false pretenses in saying he had a coal mine 
in a certain district, or if in the gold bearing 
states a gold mine, it would scarcely be al- 
lowed the prosecution to adduce one of these 
geological reports to show he had no such 
mine. They are, no doubt, very convenient 
to the government; it may be in reference to 
taxation, certainly as showing the real quality 
and wealth of the country. They extend 
knowledge and advance science, but I think 
those are their proper uses. The evidence is 
rejected. 

April 1, 1833. 

The United States offered to prove by Mr. 
Partridge that the signatures of Governor 
Reyes, Secretary Guzman and Francisco Fer- 
nandez, prefect of Rio Verde, to the mining 
title, &c, were forgeries on the following 
grounds, and in the following terms. "We 
now offer the evidence of the witness (Mr. 
Partridge), as founded. 1st. On his testi- 
mony of having seen them several times sign 
official orders and papers in the usual course 
of their official duties, and which were not in 
any way connected with the commission. 
2nd. On his knowledge derived from a corre- 
spondence between these persons and the com- 
missioners of whom he (the witness) was* one, 
which took place during their visit and dur- 
ing its period of ten days at San Luis, in De- 
cember, 1S52. 

After argument by the counsel as to the ad- 
missibility or inadmissibility of said evidence, 
THE COURT says: 

The modes of acquiring knowledge of hand- 
writings are these: 1. By seeing a man write. 
2. By correspondence with him, or by seeing 
papers frequently which the party has signed. 
This general statement embraces substantial- 
ly the legitimate modes of acquiring knowl- 
edge of handwriting. The true manner of 
gaining this knowledge is in the ordinary 
course of business, or in the correspondence 
which passed between them regarding busi- 
ness, or in the indulgence of friendship, or in 
the use of papers, bank notes for instance, 
which the pay officer of a bank handles every 
day. The fact of the knowledge of the wit- 
ness being obtained lately is not regarded as 
entitled to influence in this case, as to whicli 
decision Johnson v. Daverne, 19 Johns. 134, is 
very much in point The person whose hand- 
writing the offer respects are Mexican officers 
25FED.OAS.— 79 



(Case No. 15,lSCa) D. S. v. GARDINER 

of high rank, whose handwriting must be ex- 
tensively known. Witnesses certainly could 
be easily obtained w r ho are and have been long 
acquainted with them, and in fact one such 
witness has testified. The question is, wheth- 
er the United States can send a witness to 
Mexico, for the purpose of getting a knowl- 
edge of the handwriting of certain official per- 
sons? Mr. Partridge did go there, and those 
persons wrote their names more or less fre- 
quently to acquaint him with their handwrit- 
ing, besides which he says he saw them write 
frequently in the discharge of their official 
duties, and sa w letters or communications 
sent by them to the commissioners. The, 
knowledge to make the evidence offered ad- 
missible must have been acquired, as Lord 
Brougham said, spontaneously, that is in the 
course of business or correspondence; and this 
requisite, it is argued, is to be found in this 
offer, because the witness saw communica- 
tions from the officers, and saw them write in 
the ordinary discbarge of business, as well as to 
sign their names to familiarize him with their 
signatures. The reason which prevailed with 
the court, in excluding testimony, founded on 
knowledge of defendant's handwriting, ac- 
quired shortly before the trial, in Stranger v. 
Searle [1 Esp. 14], was that the signatures 
might have varied from his general mode of 
signing, and that decision has been authorita- 
tive from that day to this. But it is contend- 
ed that the exclusion of this testimony has 
taken place only when the defendant, a party 
has written to qualify the witness to testify. 
That would obviously, no doubt, impress the 
mind more strongly— would most frequently 
occur—but I do not see that such a distinc- 
tion is taken. The court is again asked if the 
party writing or testifying can have any possi- 
ble interest in the indictment or its result? 
I can see none; but this is not involved. The 
inquiry is, whether established principles and 
the danger of manufacturing testimony and 
making an opinion for the particular case do 
not exclude the evidence offered. The rule, 
whichever way it shall be settled, will govern 
not this case only, but all cases. The witness 
went to the official, who was told by him or 
some other gentleman with him, that he de- 
sired to see his signature— that was his er- 
rand; and although he saw several communi- 
cations from the official, addressed to the com- 
mission, and saw him write at his desk in a 
public office at other times during a few days* 
visit in the city where the officer resided, he 
must always have seen him do so with the 
impression made by the signatures, if ttiey 
preceded his other observations and the re- 
ceipt of the several communications; or if 
they followed, would more or less efface that 
observation, and the effect of the letters in 
either case would be mixed up w r ith them. 
If the witness had never seen the communica- 
tions referred to, or the officer write, except 
when he desired him to do so, that he might 
be qualified to speak of it on this trial, there 
could be no question about it; it would be ex- 
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actly like Stranger v. Searle, except tliat the 
handwriting there was that of the defendant. 
Can it make any difference that he saw about 
the same time an officer write at his official 
desk in the ordinary discharge of business, and 
saw communications signed by him? I think 
not; for his mind would still have the image 
of the signatures made on request before it. 
The great danger attending the admission of 
such evidence, the facility of concocting evi- 
dence which it would furnish, the danger of 
corrupt action to which it would open the 
door in any case in which it would become 
necessary to establish or to discredit hand- 
writing, obliges me to overrule the offer. 

April 2, 1853. 

The United States offered to prove by Mr. 
Partridge, who had seen the original seal in 
the state department in San Luis Potosi, and 
impressions made there of it, and impressions 
of it on papers filed in that office, and dated in 
1850, that the seals on the mining titles, &c., 
were forgeries. The defence objected, after 
argument by the counsel for the United States 
and the defendant. 

THE COURT: The question is whether or 
not, by looking at the mining title, and from 
his (the witness*) knowledge of these seals, 
he can say that the seal on the mining title 
is a forgery. 

Air. May: Here is the point; a seal cannot 
be removed, we cannot produce it, and the 
next best evidence of what it is is the evi- 
dence of the man who has seen it. 

THE COURT: There is no doubt about all 
this, but it requires that the papers to which 
the seal is affixed should per se be in evi- 
dence. These documents are not in evidence. 
They cannot be received except for some legal 
purpose. The question is whether the docu- 
ment to which the seal is attached is in evi- 
dence. They are admitted not to be offered 
as such in regard to their contents, and are 
only asked to be admitted with a view of in- 
stituting a comparison between the seals. 
The objections taken by the defence are two- 
fold: First it is objected that these papers 
were obtained post litem motam; and sec- 
ondly, that they are offered for the purpose of 
comparison. I do not think any further dis- 
cussion on these objections is necessary. The 
court decided the other day that such papers 
could not be admitted as evidence, because of 
themselves they prove nothing at all, and if 
admitted could only be used for the purpose 
of comparison, in the same way as proving 
handwriting by comparison. I do not think 
the fact of the genuineness of these papers be- 
ing proven makes any difference at all. The 
fact that Mr. Partridge saw them taken out of 
the office of the secretary of state cannot 
make a particle of difference. For these rea- 
sons the court must reject the papers. The 
effort of the counsel, if successful in this man- 
ner, getting in evidence as to the seal, would 
be but an entering wedge to admit similar 
testimony in regard to handwriting, and be- 



ing secondary evidence, and mere hearsay, he 
objected to it as incompetent. 

The counsel for the prosecution base their 
argument that there is a difference between 
the handwriting and the seal. In deciding 
this question the court must look to general 
principles and rules It would ill becbme the 
court to impute corrupt motives to any man 
connected in any way with the evidence of- 
fered. I have no right to think that any such 
motives exist The principle on which the 
decision of yesterday was made embraces this 
question. There is undoubtedly a difference 
between the uniformity of signatures, and 
that of seals, but the danger of concocting 
evidence, when the witness does so to qualify 
himself to testify is as great in the one case 
as in the other. The knowledge is not de- 
rived from ordinary business transactions. 
Many persons must be able to testify to this 
seal who were on the stand a few days ago, 
and they are best qualified, if others are at 
all qualified, to speak of the seal. The offer 
is overruled. 

April 4, 1S53. 

The witness, through the interpreter, was 
asked by THE COURT if he was acquainted 
with the practice in the prefect's office. Does 
,it rest upon any general law or not? If it be 
regulated by public laws, and they can be got, 
they are the best evidence. If they cannot be 
got, we must take the next best evidence, 
that is the evidence of those who understand 
them. 

Mr. Carlisle: If the law had been there it 
certainly could have been got. 

Mr. Fendall contrasted the rules formerly 
prevailing with those now existing. He re- 
ferred 1o the case of Baron de Bode v. Keg. 
[8 Adol. & E. (N. S.) 20S], in a note to 
section 487. 1 Greenl. Ev. In that note this 
case was cited for 10 Jur. 217, to the effect 
that it is now settled in England, upon great 
consideration, that a foreign written law may 
be proved by parol evidence of a witness 
learned in the law of that country, without 
first attempting to obtain a copy of the law 
itself. He cited also the Sussex Peerage 
Case, 11 Clark & F. 116; U. S. v. Certain 
Casks of Glassware [Case No. 14.764]; Farm- 
ers' & Mechanics' Bank v. Ward, 4 Law Rep. 
37; Herbert v. Herbert, 2 Hagg. Consist. 272; 
Middleton v. Janverin, Id. 441. 

Mr. Bradley cited Cowen & HUTs notes to 
2 Phil. Ev. 326, and the cases there collected. 

Mr. Fendall read from Baron de Bode's 
Case, 8 Adol & E. (A T . S.) 208, 286; after 
which he stated that the United States pro- 
posed to show by a practicing lawyer in Mexi- 
co what the practice in regard to mines was in 
San Liuis Potosi, and what the duties of pre- 
fects were, which knowledge he had acquired 
not only from the study of the law, but also 
his practice as a prefect. 

Mr. Kedin, one of the counsel in the Kosci- 
usko Case (Ennis v. Smith, 14 How. [55 U. S.] 
400), stated at the request of the judge what 
its decision was. 
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THE COURT: The law formerly was very 
rigid in its requirements as to proof of the 
laws of foreign countries. It has lately been 
less so. The modern decisions have admit- 
ted parol proof of such laws. The Sussex 
Peerage Case and the Baron de Bode's Case 
are authorities for its admission. In 11 Clark 
& F. 118, the witness, Dr. Wiseman, proved 
the contents of a decree of the Council of 
Trent, as well as its construction. De Bode's 
Case is stronger. Here the witness on the 
stand is heritus virtute officii, and profession- 
ally skilled too. In the cases referred to the 
evidence admitted went to the statute law and 
the decrees, decisions or adjudications on it; 
that is, the witness stated what the law al- 
together was in France. How could he in- 
telligently state what decisions had been 
made on a particular statute, without stating 
with more or less precision what the statute 
itself contained? The impression I had when 
this discussion was entered upon is , not 
changed. I am of the opinion that the evi- 
dence offered is admissible. 

On the calling of a witness to identify hand- 
writing 

Mr. Chew, consular clerk of the state de- 
partment, was called to identify the hand- 
writing of a consul. 

April IS. 1853. 
THE COURT. Mr. Robert S. Chew, a wit- 
ness called by the defendant, having proved 
on Saturday that letters were received at the 
state department from T. W. Mather, acting 
as vice consul at Monterey, in Mexico, in the 
year 1S50; that these letters were acted on, 
and were in his charge, as chief clerk of the 
consular bureau, that he had no exemplar of 
Mr. Mather's handwriting in his mind, any 
impression that might have been made re- 
specting it being wholly effaced and gone 
from his general recollection; and that he had 
on last Friday evening inspected the letters 
so received, which did not however revive any 
former impression or image of the handwrit- 
ing, his present capacity to speak of it arising 
entirely out of such inspection; it is proposed 
to ask him what is his belief as to the signa- 
ture of Mr. Mather to a certificate produced, 
being or not genuine? This question is dif- 
ferent from that heretofore offered and over- 
ruled, in relation to the signatures of certain 
Mexican officials. There the witness saw the 
officer sign his name on his (the witness') re- 
quest, to enable him to testify, having seen* 
him also about the same time write without 
request at his official desk, while the witness 
was in his office, and all this in the fall of 
1852; neither is it the same with the testi- 
mony of another clerk from the state de- 
partment, respecting the handwriting of the 
defendant, for there he had an image in his 
mind that he, too, examined the letters from 
which the image was derived. The present 
question presents a case, of letters received in 
1850, but leaving no trace of the handwriting 
in them behind their receipt. Nothing can 



now, by reference and inspection be resuscitat- 
ed. So that the evidence offered is precisely 
as if the witness had never seen the handwrit- 
ing of Mr. Mather until last Friday night, for 
he can speak, he informs the court, only from 
what he then saw. The question is one that 
calls for consideration, and is by no means 
so plain as the counsel for the United States 
think it That very learned lawyer, ,Roscoe, 
in his treatise on Criminal Evidence, says: 
(See Rose. Cr. Ev, 196, 102.) I have however 
examined the case of Smith v. Sainsbury, 5 
Car. & P. 196, 24 E. C. L. 523, and find that 
it does not at all bear Mr. Roscoe out in 
the terms in which he states his position. In 
the case of Mudd v. Suckermore, 5 Adol. & 
E. 703, 31 E. C. L. 791, cited on a question 
similar to this, the court of queen's bench 
were equally divided. Lord Denman, C. X, 
and Williams, J., holding the evidence ad- 
missible, and Patterson, J., and Collridge, J., 
that it was not; and Mr. Phillips considers 
this case with ability, and contends ^or the ad- 
missibility of the evidence. 2 Phil. Ev. 260 et 
seq. I think however the danger of com- 
bination and corruption certainly imputable 
to no person in this instance, but the hazard 
of it on general principles must exclude the 
evidence offered. Good policy, in my judg- 
ment, requires its exclusion, and I do not find 
myself constrained to a contrary course by 
any reported decision that I have met with. 

May 3, 1853. 

The district attorney said that the United 
States offered papers, letters of John C. Gar- 
diner, on two grounds: (1) To contradict the 
witness, and (2) on the ground of his being 
an accomplice. 

Mr. Carlisle said that their objection went 
entirely clear of the contents of the letters. 
In support of his argument he cited Pain v. 
Beeston, 1 Moody & R. 20; Rose. Cr. Ev. 183; 
and Smith v. Price. S Watts, 447; and to the 
decisions of the courts of the District in the 
cases of Alexander, Calder, Van Ness, and 
Camper [unreported]. 

The district attorney explained the" grounds 
of the admissibility of the papers as evidence: 
1st. To contradict the witness. Citing Pain 
v. Beeston, 1 Moody & R. 20; Long v. Hitch- 
cock, 9 Car. & P. 619, were in conflict with 
the case of Crowley v. Page, 7 Car. & P. 791; 
1 Greenl. Ev. 462-464; 2 Phil. Ev. 463; as to 
the right of the jury in certain cases to con- 
strue writing. See 1 Greenl. Ev. 49; 1 
Starkie, Ev. (3d Ed.) 25. On the 2nd ground, 
that the witness is an accomplice. Mr. May 
says that the precise question to be determin- 
ed on this application was whether certain 
letters/ proved to be in handwriting of the 
witness, are competent evidence for 'the con- 
sideration of the jury. Cited Crane v. Moms, 
6 Pet. [31 U. S.] 598; Carver v. Jackson [4 
Pet. (29 U. S.) 1]; U. S. v. Wiggins [14 Pet. 
(39 U. S.) 334]; Scott v. Lloyd [9 Pet. (34 U. 
S.) 418]; Md. Dig. 656-662; Davis v. Barney 
L2 Gill & J. 382]; Mitchell v. Dall [2 Har. 
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& G. 159]; Cole v. Hebb, 7 Gill & X 20; Bank 
of New England v. United States Bank [un- 
reported]; 2 Phil. Ev. 516, 517. 

Mr. Gardiner said he relied on the cases 
cited by the government to show that there 
is a distinction between the legal sufficiency 
of proof and the weight of evidence, and 
stated the progressive order to be: 1st. The 
admissibility of the evidence. 2nd. Its legal 
sufficiency, and these were questions for the 
court 3rd. Its weight or credit; and this 
was exclusively for the jury. He referred 
particularly to the case of Cole v. Hebb, cited 
by Mr. May, and Parks v. Ross [11 How. (52 
U. S.) 362], in the supreme court. 

Mr. Bradley restated his proposition: 1st. 
The evidence is not rebutting if the witness 
was a confederate or agent. 2nd. The con- 
federacy or agency must be first proved ali- 
unde, and the proof cannot be eked out of 
these letters. 3rd. They are not admissible 
to contradict the witness. 4th. Certain of 
them are purely collateral. 

May C, 1853. 

THE COURT: Several letters, dated 12th 
December, 1844, and from 8th May, 1851, to 
8th September, 1S52, having been submitted 
to John Charles Gardiner, a witness for the 
defendant in this cause, by whom they pur- 
port to have been written, and he having said 
that he neither admitted or denied them to 
be his writing, with perhaps the exception of 
No. 6. Col. Lorenzo Thomas was called by 
the United States, who testified that each of 
the said letters and writings marked L. T., 
and numbered from 1 to 15 inclusive, and 
the one of 1844, marked A. J. H., No. 31, 
were, as he believed, in the handwriting of 
the said J. Charles Gardiner, whereupon the 
United States offer the said letters and writ- 
ings in evidence. To this proposition the 
counsel of the defendant object. The ob- 
jection, it is contended, is well founded: 1st. 
For that the evidence offered consists of the 
mere declarations of a stranger. 2nd. If of- 
fered to discredit the witness, that the proper 
foundation has not been laid by the United 
States; that there is no denial of any one 
of these papers being of the handwriting of 
the witness. 3rd. That if they are consid- 
ered the acts of an accomplice they cannot 
be received, because not done in furtherance 
of the common object, but are all, except the 
letters of 1844, subsequent to its attainment. 
4th. That they are collateral. 5th. That they 
are not rebutting evidence. 

The United States insist upon the compe- 
tency of the evidence offered: 1st. To con- 
tradict the witness. 2nd. As the acts of an 
accomplice. 3rd. As the acts of the agent 
of the defendant. 

There is an indictment against the wit- 
ness for the same offence, in relation to the 
same transaction pending in this court. The 
question presented has been very much la- 
bored, but it lies within a nutshell, and will 
be considered on the ground that the de- 



fendant and the witness acted together in 
the preparation to support the claim of the 
former before the commission, and in pro- 
curing its allowance. Whether the claim be 
just or unjust, it belongs to the jury to de- 
cide. Assuming that they did act together, 
how stands the law? It is admitted by the 
United States that a statement of an alleged 
partner in crime, being a narration of past 
transactions, cannot be received against his 
fellow, but only such declarations as accom- 
pany the transaction during the conspiracy; 
and this could not be denied, for the un- 
broken current of decisions leave no room 
for controverting this well established doc- 
trine. But it is argued that the supposed 
conspiracy between the defendant and the 
witness had for its object the use of the 
money obtained for the claim, that the de- 
sire is as strong now as it was when the orig- 
inal plan was laid, and kept the conspiracy 
alive to this moment; and second, that the 
object of the witness is to get his brother out 
of the scrape. Suppose this to be so, I do 
not see how it can be connected with an origi- 
nal conspiracy. The purpose of this was an- 
swered; an award was made; the money 
was paid to the defendant, or to his attor- 
ney in fact; the defendant had gone to Eu- 
rope; and the witness' w T as in Mexico. I pre- 
sume from the date of one of the letters 
offered at this stage of the business there 
was nothing to conspire about. If a subse- 
quent conspiracy took place in relation to the 
defence of the accused, it must have been 
concocted in the summer or fall of 1851, for 
the defendant was in England when the in- 
dictment now trying was found on the 17th 
of July, 1851, according to the evidence here- 
tofore adduced. The indictment is for swear- 
ing in November, 1840. It was then com- 
plete, or the crime was not committed. How 
the acts of an accomplice, two years after the 
offence is charged to have been perpetrated, 
and months after its success was accom- 
plished, can be lawfully used as substantive 
evidence against the defendant, I cannot per- 
ceive. The same point in a case not very 
unlike this, including even the brotherhood, 
U. S. v. White [Case No. 16,675] was decid- 
ed in 1836 by the circuit court of this district. 
The indictment was for burning the old Treas- 
ury Building. The United States offered in 
evidence against the defendant, Richard H. 
White, the admission of Henry H. White, 
who stands charged with the same offence 
in a separate indictment, evidence having 
been offered tending to prove that both 
were in the city of Washington the day pre- 
ceding the burning of the Treasury Building 
that both went away together in the even- 
ing, and that the defendant had told Henry 
to say nothing of burning the Treasury. The 
court (Thurston contra) refused to permit the 
declaration of Henry H. White, made after 
the supposed accomplishment of the common 
purpose, to be given in evidence against Rich- 
ard (the defendant) in this trial, they hav- 
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ing been indicted separately, and not charged 
with a conspiracy. TJ. S. v. White [Case No. 
16,679], I am of opinion that the letters 
cannot be received in evidence as the acts or 
admission of a confederate, so as to affect the 
defendant directly. 

This would seem to dispose of the next 
question mentioned by only one of the coun- 
sel for the United States, and not pressed by 
him strenuously, but mentioned, as he said, 
only in case the court should not consider 
the witness as an accomplice, looking to the 
witness as agent of the defendant. Presump- 
tions and implications of authority as agent 
are in general applicable to civil cases. 2 
Starkie, Ev. 34. To be a guilty agent is to 
be an accessory before or after the fact, or 
an accomplice. To be an innocent agent, is 
to be generally a mere conduit pipe to convey 
intelligence, letters, or papers, to communi- 
cate messages, without knowing what they 
are intended to eifect. A man may make 
himself criminally liable by the employment 
of such an agency. The law goes beyond 
what was stated in U. S. v. Gooding [12 
Wheat. (25 U. S.) 460], for not only may the 
agent be innocent, but in some cases it is 
necessary he should be so, to enable you to 
indict his employer or principal. In those 
cases, if the agent have guilty knowledge, 
the principal is only an accessory. Here the 
whole argument has gone on the assumption 
very much urged that the witness was a 
guilty agent, and as such, the court has al- 
ready said that his acts or declarations made, 
not in forbearance of the purpose for which 
this prosecution has grown, was allowed and 
paid, cannot affect the defendant directly. 

3. They are offered lastly to contradict the 
witness. The objection to this view of the 
offer is that the proper ground has not been 
laid for contradicting the witness. Has it? 
The rule requires when you intend to con- 
tradict a witness by evidence that he has 
made, declarations or statements inconsistent 
with his testimony, that you must lay a 
foundation for it, by asking him as to the 
time, place, and person involved in the sup- 
posed contradiction. If he admit that he has 
made such statements, the enquiry, so far as 
the evidence is concerned, is at an end; if 
he deny the imputed inconsistency, then it 
may be shown by the party desiring to weak- 
en his testimony. If he neither admit nor 
denies, or says he does not remember, you 
cannot contradict him, as has been decided 
in England and by the circuit court of this 
District, in the case of Culder's, Alexander's 
and Travers* wills, and by this court, in com- 
pliance with those decisions, but against my 
individual judgment in Camper's Case. To 
this extent the .law must be regarded as set- 
tled in this District It is contended by the 
United States that the rule and these deci- 
sions do not apply to a contradiction by let- 
ters or writings. Phillip, Russell and Green- 
leaf, in prescribing the rule confine it to 
verbal statements. The judges of England, 



on the trial of Queen Caroline before the house 
of lords, gave it as their opinion, not that the 
rule applied to letters, but they could not ask 
the witness if he wrote a letter with such 
contents, or contents to the like effect, and 
that the proper course was to put the letter 
into the hands of the witness, and ask him 
if he wrote the letter. If he admit it, the 
letter may be read at the proper time, if 
competent evidence. If he deny it on princi- 
ple, though the judges were not asked for 
their opinion in this particular, the hand- 
writing may undoubtedly be proved aliunde. 
If he should not admit that he did or did not 
write the letter, the judges said a cross-ex- 
amination of the witness would not be al- 
lowed as to the contents of the letter, be- 
cause the paper itself is to be produced. How 
can it be introduced if the indecisive answer 
of the witness is conclusive? It can only 
be made evidence by testimony, tending to 
prove its genuineness, not absolute or positive 
proof, but enough to allow it to go to the 
jury as far as it lawfully may. The ac- 
knowledged rule in relation, to verbal state- 
ments I think an injudicious one. It does 
not in my judgment belong, certainly not 
clearly or necessarily, as in case of oral dec- 
larations to letters or papers, and the court 
is unwilling to extend it. I am of the opin- 
ion that the course pursued in this case was 
correct, and that no other preliminary inquiry 
than those made was necessary to let in such 
parts of these letters as go to contradict the 
witness, leaving the proof of the handwrit- 
ing an open question for the jury; the court 
merely saying by this opinion that enough 
has been proved to warrant the introduction, 
as far as stated, of the evidence. The letter 
of the 12th December, 1844, is collateral, and 
cannot be read. All the others are dated on 
or after 8th of May, 1851, and included, ex- 
cept the date of L. E. No. 6, as evidence that 
the witness was at San Luis Potosi on the 
9th and 10th of November, 1851. The date 
of L. T. No. 11, dated 12th of November, 1851, 
and the passage in it, 'Tell me the exact po- 
sition of my brother's mines;" and the pas- 
sage in the letter of the 8th May, 1851, L. T. 
No. 4, "My brother and I have bought a 
claim;" the particulars of the three letters 
are admitted. It is unnecessary to say how 
far this evidence ought to be excluded as not 
rebutting. 

May 7th, 1S53. 

The district attorney, handing the witness 
(James R. Partridge) a paper, asked him: Is 
that the copy of the descriptive portion of 
the mining in the aleade's office at Laguinillas, 
to which you referred on yesterday? 

Yes sir. 

Describe the appearance of that original pa- 
per. 

Mr. Bradley: Mr. Partridge has already 
been examined on this subject in the enumer- 
ation in chief. 

THE COURT: A witness can only be re- 
called for the purpose of explanation. The 
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question now is, whether this is or is not re- 
butting proof. The court is of opinion that 
the witness, having been cross-examined only 
partially as to seeing the deed, its appearance, 
etc., he may be examined, as rebutting evi- 
dence, and to meet the testimony adduced by 
the defendant in reference to the mining ti- 
tle, provided he has anything of that descrip- 
tion to say which he has not already sworn 
to; but it must be confined strictly to the 
matter of defence; for the rule is that the 
evidence in reply must bear directly or in- 
directly upon the subject matter of defence, 
and ought not to consist of new matter un- 
connected with the defence, and not tending 
to controvert or dispute it. 2 Buss. Crimes, 
919, 920. But the witness can say nothing 
of what the alcade or officer in charge of the 
paper communicated to him. That is pure 
hearsay. What has been adduced by the 
United States, in chief, must not be repeated. 
Witnesses have testified by the week, and 
if allowed to reiterate, the same circle may be 
traversed ad infinitum, which cannot be per- 
mitted. The evidence to be adduced must 
conform strictly to the defence, and meet 
what it has adduced. Cumulative evidence 
cannot be heard. 

May 20th, 1853. 
The jury was called, and after answering 
to their names was asked by the clerk: "Gen- 
tlemen, have you agreed upon a verdict?" 
The foreman replied, "We have not." 
THE COURT: In reflecting on the case, I 
have come to the conclusion to discharge you. 
You are therefore discharged. 



Case INo. 15,187. 

UNITED STATES v. GARDNER. 

[18 Int. Rev. Ree. 46; 5 Chi. Leg. News, 30 1; 
5 Leg. Op. 95.] 

Circuit Court, N. D. Georgia. March IT, 1S73. 

Jurors ix Federal Courts— Qualifications— ! 
Mode op Selection— State Laws. i 

[1. The provision in the act of July 20, 1840 (5 
Stat. 394), that jurors in the federal courts shall 
have the same qualifications and exemptions as i 
jurors in the state courts, and shall he desig- ; 
nated in the mode practiced in the state courts, j 
does not require that jurors, to serve in the 
federal courts, shall be designated or selected j 
by the state officers, but they may be selected j 
by the national officers, as nearly as may be, 
in the same manner as they are selected by the | 
state officers.] 

[2. Neither the act of 17S9 (1 Stat. 73). nor ! 
the act of 1840. in respect to the selection of 
jurors for federal courts, fix the number of ju- 
rors to be selected, but leave the matter in the 
discretion of the court, to be determined by 
rule, if the court deems it best to make a rule 
on the subject.] 

[3. The act of June 1, 1872 (17 Stat. 196), 
which declares that the federal courts shall con- 
form, as near as may be, to the practice, plead- 
ings, and modes and forms of proceeding pre- 
vailing in the state courts, has no reference to 
the designation or selection of jurors.] 

[This was an indictment against William 
Gardner for alleged violation of the revenue 



laws. Heard on motion to quash the array 
of jurors.] 

L. J. Gartrell, Peeples & Howell, and B. H. 
1 Hill, for challenger. 

, Mr. Farrow, U. S. Atty., tev. Stone and Mr. 
: Thomas, U. S. Asst. Attys., and Mr. Akerman, 
, for the United States. 



ERSKINE, District Judge. Before the pe- 
rusal of the panel, composed of six white per- 
sons and six colored, defendant challenged the 
array on the ground that the jury was illegal- 
ly constituted, and moved that it he quashed: 
"First— Because the United States jurors are 
required to be selected by the United States 
statutes, according to the laws of each state 
where said United States courts are held. 
Secondly— Because there is no authority of 
law for the United States court to appoint 
commissioners to select jurors. Thirdly— Be- 
cause the rules of court under which said jury 
was selected and impanelled, limits the num- 
ber of jurors to five hundred. Fourthly— Be- 
cause the manner of selecting jurors hereto- 
fore practised by the United States courts in 
this state, has not been repealed by competent 
authority. Fifthly— Because the rule of court 
under which the said panel of jurors was 
drawn, selected, summoned, and impanelled is 
without sanction of law, and contrary to the 
statutes of the United States in such case 
made and provided. Sixthly— Because said 
panel of jurors was not drawn, selected and 
summoned according to law. (Signed) Gart- 
rell & Stevens, Peeples & Howell, Defendant's 
Attorneys." Other objections— corollaries from 
the foregoing, were advanced during the argu- 
ments. 

These authorities were cited and relied upon 
by counsel for challenger: Code, §§ 3842, 
3858, and 3S59; Const. Ga. ait. 5, § 13; Act 
Feb. 15, 1869; 1 Brightly, 4 Dig. 220; Act 
Cong. July 20, 1S40 [5 Stat. 394]; U. S. v. 
Woodruff [Case No. 16,758]; U. S. v. Wilson 
[Id. 16,737]; Clinton v. Englebacht, 13 Wall. 
[80 U. S.] 434; Act Cong. June 1, 1872 [17 
Stat. 196]. The second paragraph of section 
13, art. 5, of the state constitution of 186S, 
says: "The general assembly shall provide 
by law for the selection of upright and intelli- 
gent persons to serve as jurors. There shall 
be no distinction between the classes of per- 
sons who compose grand and petit juries." 
The third sentence refers to the compensation 
of jurors. On the 15th of February, 1869, the 
general assembly passed an act to carry this 
clause into effect This act contains eighteen 
sections— I will give the substance of so much 
of it as is pertinently applicable to the sub- 
ject now before the court. It makes it the 
duty of the ordinary of each county, together 
with the clerk of the superior court, and three 
commissioners appointed for each county by 
the judge of the superior court, to meet at the 
court-house on the first Monday in June, bi- 
ennially, to select from the book of the re- 
ceiver of tax-returns "upright and intelligent 
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persons*' to serve as jurors, and to make out 
tickets, •with the names of the persons so 
selected, and place them in a box, which shall 
be locked and sealed by the judge. And no 
grand or petit jury shall be drawn but in the 
presence of the judge in open court. But (by 
section 3) if the judge should fail to draw ju- 
ries, then the ordinary, together with the com- 
missioners and clerk of said county, shall 
meet at the court-house, within a certain time, 
and there draw grand and petit juries, all of 
which shall be entered by the clerk on the 
minutes of the court and signed by the ordi- 
nary. 

On reading the act just referred to, and 
which is entitled "An act to carry into effect 
the second clause of the 13th section of the 
5th article of the constitution," will disclose 
the fact that although it provides that the 
persons selected to serve as jurors shall be 
"upright and intelligent," (using the words 
of the constitution;) yet it does not speak of 
the second sentence, which declares: "there 
shall be no distinction between classes of per- 
sons who compose the grand and petit juries." 
Was this a casus omissus? Looking to the 
title of the act, there would appear to be 
some possible ground for this. But does not 
this very sentence carry itself into effect with- 
out legislative aid? Is it not per se operative 
and to be obeyed; and was not this probably 
the opinion of the legislature? My mind has 
always been impressed, with reasons too co- 
gent to be discarded, that, notwithstanding 
the omission, it was the purpose of the legis- 
lature, by this enactment, to carry the entire 
clause into effect, and not to give force to a 
part only. 

During the first term of this court, after its 
organization, in framing the jury rule (to be 
considered presently) the<substance of the sec- 
ond sentence was incorporated into it. If 
this sentence is dormant, and requires legis- 
lation to bring it into action, then I may in- 
quire, was the embodying of the substance of 
the sentence in the rules of court, going be- 
yond the pale of the act of February 15, 1869 
—giving to it a too elastic construction? If 
the practical working of the act, in this judi- 
cial district, until the making of the rule just 
alluded to, is to be the guide, it would be 
difficult, I apprehend, to answer this question 
in the negative. 

By a rule of the United States district court 
(having circuit court jurisdiction) for this dis- 
trict, adopted at the March term 1871, the 
marshal was instructed to procure from the 
superior court clerk for each county, compris- 
ing this district, a certain number of names of 
the "most upright and intelligent persons," be- 
tween the ages of twenty-one and sixty years, 
to be taken from the jury lists of the county, 
without regard to race or color. * Comment 
was made by counsel on both sides, during ar- 
gument, on the insertion of the word "most" 
before and in connection with, "upright and 
intelligent," in the rule of the district court. 
Whether the word "most" was in the draft of 



the rule which I wrote, I do not now remem- 
ber; if so, it was unadvisedly there. But 
what impediment could it have been to jus- 
tice? Can either side complain? Was not 
\ the word, by fair intendment, to apply to each 
class, white and colored? At most the word 
but expressed moral fitness as necessary to 
the end proposed. But to return; nearly sev- 
enteen hundred names were forwarded to the 
marshal (before the abrogation of this rule) 
by these clerks, who responded to his request,* 
and for which the government paid them. 
While this rule was of force, more than two 
hundred and fifty names were drawn from the 
jury box by the court, or its oflicers, the mar- 
shal and clerk; but strange as it may appear, 
every ballot drawn from the box contained 
the name of a white person. Now, as the 
ratio of the classes, in this judicial district, 
has been for years past, as eight white to five 
colored, or nearly so, it is obvious to the com- 
mon mind that this mode of designating, or 
selecting the jurors, cast the entire burden 
of jury service in the federal court upon one 
of the classes only — white citizens; thus re- 
leasing colored citizens, -who possessed the 
constitutional qualifications for jurors, from 
the performance of a duty, which they, equal- 
ly with the qualified white citizens, owed to 
their country. Not only the constitution of 
this state, but the recent amendments to the 
national constitution, have made the colored 
man a citizen, habilitating him with all the 
rights, privileges and immunities enjoyed by 
the white citizen; therefore, he should per- 
form his paft of the public labor. On the 1st of 
June, 1S72 [17 Stat. 196], congress passed an 
act taking away the circuit court power from 
the district court for this district, and establish- 
ing a separate circuit court At the first term 
a rule of court was adopted, and it was un- 
der this rule that the persons now in the trav- 
erse jury-box were designated, summoned, 
and impanelled. But before passing to this 
rule it may not be wholly amiss to mention 
that it is a copy— mutatis mutandis— of the 
rule which met the sanction of, and was 
adopted by the United States circuit court for 
the Southern district of this state, at the last 
November term. The court was composed of 
WOODS, Circuit Judge, and ERSKINB, Dis- 
trict Judge. 

"Order of Court Amending Jury Rules. 
The court shall appoint three of the United 
States commissioners residing in the North- 
em district of Georgia, and the said com- 
missioners, with the marshal for the district 
of Georgia and the clerk of the court, shall, 
within ten days after the adjournment of 
this court, select from the body of the 
Northern district of Georgia five hundred 
upright and intelligent persons, citizens of 
said district, between the ages of 21 and 60 
years, without regard to race, color, or pre- 
vious condition, to serve as jurors. And the 
clerk of the district and circuit courts for 
said district and the marshal shall place the 
names of the persons so selected in a box, 
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from which they shall draw, within ten 
days after said names are so deposited, not 
less than - forty-five nor more than fifty 
names, unless otherwise ordered by a judge, 
to serve as jurors in the circuit court, and 
not less than forty-five nor more than fifty 
names, unless otherwise ordered by the 
judge, to serve as jurors in the district 
court. And the first twenty-three names 
so drawn for each court shall be the grand 
jurors for such court unless the court or a 
judge shall otherwise order. And within 
thirty days after each succeeding term of 
said courts respectively, unless previously 
drawn by the court, it shall be the duty of 
the marshal and clerk to draw from said 
box, in the manner before stated, the same 
number of jurors to serve at the next suc- 
ceeding term of said courts respectively, un- 
less the number is changed by the judge. 
And if, from any cause, they are unable to 
procure from the district, as before required, 
the requisite numbei of qualified jurors, 
then, in that event, the names of those they 
have been able to obtain shall constitute 
the list from which said jurors shall be \ 
taken, and the names of those so drawn ; 
shall be placed in another compartment of | 
said box, there to remain until all the 
names shall have been drawn from the first 
compartment. The said box shall be kept 
locked, except when opened for the purpose 
of drawing or revising the list, and the 
clerk shall keep the box and the marshal 
the key. If from failure to draw, as here- 
inbefore directed, or from any other cause, 
there shall be a deficiency in whole or in 
part, of regular jurors, the court may order 
that upright and intelligent persons from 
the body of the district shall be forthwith 
summoned as jurors or talesmen, as the 
case may be. If the court should not sit at 
any term, the jurors drawn for that term 
shall stand over for the next term that 
shall be held. The marshal shall summon 
jurors by delivering to each personally, or 
by leaving it at his usual residence, a writ- 
ten or printed summons. The marshal, the 
clerk, and any one of said commissioners 
shall constitute a quorum for the purpose of 
carrying into effect this rule. And a dep- 
uty marshal may, in any case, whether in 
selecting or drawing jurors, or otherwise in 
the premises embraced in this rule, do what- 
ever the marshal may himself do.— Decem- 
ber 1G, 1872." 

Amendment December 23, 1872. "Ordered 
—That the name of each juror selected in 
conformity to said rule, be written in full, 
together with the county of his residence, 
on a separate piece or slip of paper, and 
also entered on a book to be kept by the 
clerk of said court. Each ballot shall be 
so rolled that neither the name nor the 
county can be seen. The ballots shall then 
be placed in the box and thoroughly mixed, 
and when a ballot is drawn therefrom by 
the court, or by the officers appointed to 



draw, it shall be unrolled, read, and en- 
tered on the venire, or on a paper to be at- 
tached thereto." 

Attention will be directed to the act of 
July 20, 1840 (5 Stat. 394): (1) "Jurors," 
says the act, "to serve in the courts of the 
United States, in each state respectively, 
shall have the like qualifications, and be 
entitled to the like exemptions as jurors of 
the highest court of law of such state now 
have and are entitled to, and shall here- 
after from time to time have and be entitled 
to, (2) and shall be designated by ballot, 
lot, or otherwise, according to the mode of 
forming juries now practised and hereafter 
to be practised therein, in so far as such 
mode may be practicable by the courts of 
the United States, or the officers thereof; 
(3) and for this purpose the said courts shall 
have power to make all necessary rules and 
regulations for conforming the designation 
and impanelling of juries in substance, to 
the laws and usages now in force in such 
state; (4) and further, shall have power, by 
rule or order, from time to time, to conform 
the same to any change in these respects 
which may be hereafter adopted by the 
legislatures of the respective states for the 
state courts." 

For convenience in the endeavor to inter- 
pret and construe this act, the clauses have 
been marked 1, 2, 3, 4. 

1. The qualifications of jurors, as mental 
capability, residence, age, etc. The second 
section of the first article of the constitu- 
tion says: "All persons born in the United 
States and residents of this state are here- 
by declared to be citizens of this state." 
The requisite qualifications for persons to 
serve as jurors in the highest courts of law 
of this state, as declared by its constitu- 
tion and laws, are, that they be "upright 
and intelligent persons; that they have re- 
sided in the county for six months immedi- 
ately before they are called upon to serve" 
as grand and petit jurors; that they are 
"above the age of twenty-one years and im- 
der the age of sixty years." Code, §§ 3841, 
3858. No property qualification is required 
in this state for a juror, and if it is not a 
mere rule of convenience for ordinaries, 
clerks, and commissioners, to select jurors 
from the book of the receiver of tax re- 
turns, and it be a necessary qualification 
that the juror must be a tax-payer, then 
that qualification is included in the qualifi- 
cation of age. Acts March IS, 18(59, and 
January 19, 1872. To be "white" was an- 
other qualification for a juror, but this no 
longer exists. It is unnecessary to speak 
here of exemptions, under the state laws, 
from jury duty in the state courts, for the 
principle is that those who are exempt from 
serving on juries are not thereby, unless 
there be some statutory regulations, or per- 
haps usage, disqualified from doing so. The 
language employed by congress in this 
clause of the act of 1840 is direct and posi- 
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tive; it is also mandatory to the federal 
courts— that jurors to serve therein shall 
have like qualifications and he entitled to 
like exemptions as those of the highest 
•courts of law in the state where the nation- 
al court is held. Under this clause no dis- 
cretion is given to the court. 

Clauses 2, 3, and 4 may be considered to- 
gether. They provide for the designating 
or selecting of jurors by ballot, lot, or oth- 
erwise, according to the mode of forming 
juries as practised in the state wherein the 
federal court is being held, so far as such 
mode may be practicable in said courts, or 
its officers giving the power to said courts 
to make all necessary rules and regulations 
for conforming and adopting the designa- 
tion and impanelling of jurors, in substance 
to the laws and usages in force in the state 
at the time. Now, it was contended by 
counsel for the challenger that for the des- 
ignating or selecting of qualified persons to 
serve as jurors in this court, state author- 
ity—for example, a board, comprising the 
ordinary of the county, the superior court 
clerk, and also three commissioners ap- 
pointed by the judge of the superior court- 
is the proper agency to act in the premises; 
that it, and not the national court or its 
officers, is the touchstore to discover, and 
the agent to designate each particular juror 
to serve in this court, from the list on the 
books of the receiver of tax returns. The 
■employment of state agency to designate or 
select jurors for the United States courts 
was not, in my opinion, contemplated by 
congress in making this law. The language 
of the act is that the jurors "shall be desig- 
nated by ballot, lot, or otherwise, according 
to the mode of forming juries now practised 
or hereafter to be practised therein, in so 
far as such mode may be practicable, by the 
courts of the United States or the officers 
thereof." Is it not the plain meaning of 
this that the designation or selection is to 
"be made by the national and not the state 
officers? But the argument of counsel in 
its tenor indicated that, at least, if the offi- 
cers of this court are to designate or select 
its jurors, the names should be taken from 
the list of taxpayers in each county in the 
■district found on the tax receiver's hooks. 
If jurors, as the rule requires, are to be 
taken from the district at large, this would 
be virtually impracticable. And even if it 
were practicable to thus select them, I do 
not think the statute requires it to be done. 
The legal object is to select persons who 
possess the qualifications; it is not the 
mode in which this is to be accomplished 
that is imperative upon the court; in this 
matter a large discretion has been bestowed 
upon it by the statute itself. The act says 
that the court shall have the power to make 
all necessary rules and regulations for con- 
forming the designation and impanelling of 
jurors, in substance, to the laws and usages 
in force in the state. 
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Objection to the rule was urged by coun- 
sel for the challenger, "because the rule of 
court under which the jury was selected 
and impanelled limits the number of jurors 
in this district to five hundred." I have 
looked into this question, and I find noth- 
ing in any of the laws of congress as to 
what number shall be designated or select- 
ed. The acts of 1789 [1 Stat. 73] and 1840 
apply only to the mode of selecting jurors, 
and not to the number. 

Counsel relied on the fifth section of the 
act of congress of June 1, 1872 (17 Stat. 
196). This section declares (in substance) 
that the United States courts shall conform, 
as near as may be, to the practice, plead- 
ings, and modes and forms of proceeding in 
other than equity and admiralty causes, as 
they may exist in like causes in the courts 
of record in the state at the time of holding 
the United States coiirt therein. The act 
has no reference to the designating or se- 
lecting of jurors; nor in iny opinion has 
it any application to the practice, pleadings, 
or modes of proceeding in criminal cases, 
as practised in the state courts. 

The case of U. S. v. Wilson [supra] was 
read and earnestly discussed. Two ques- 
tions were before the court for decision. 
The first was the construction of the act 
of July 20, 1840. Speaking of the first clause 
of the act. Wilson, Jr., said: "So far as re- 
lates to the qualifications and exemptions of 
federal jurors, the courts have no discre- 
tion." And in construing other portions of 
the act, which he quotes from, "and for this 
purpose the said courts shall have the pow- 
er to make all the necessary rules, etc." to 
the end, the learned judge said, "the courts 
from necessity were to exercise a discretion 
as to the practicability of designating and 
impanelling jurors according to the mode 
prescribed for selecting juries of the highest 
court of law in the state. They have the 
power and the discretion to change the 
mode from time to time. The court may ex- 
ercise the power, or refrain to exercise it, 
as it may now deem practicable." The other 
question for decision was, whether where a 
grand jury, consisting of fifteen members, 
fourteen of them— the fifteenth being absent 
—return a true bill into court; the indict- 
ment was well found. The court held it 
was. But it further held, that if a grand 
jury has even one disqualified person on the 
panel, the whole jury is tainted and an in- 
dictment found by such a body would be 
void. And this has been the doctrine as to 
grand juries in England for the past four 
hundred years, and it prevails in this coun- 
try. 2 Pick. 549; Doyle v. State, 17 Ohio, 
222. 

Counsel also relied on Clinton v. Engle- 
brecht, 13 Wall. [80 U. S.] 434. This case, 
arose exclusively under a law of the territo- 
ry of Utah. The court there, proceeding on 
the theory that it was a court of the United 
States, issued an open venire to the marshal, 
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acting apparently on the* hypothesis that it 
was to be governed in the selection of jurors 
by the acts of congress. Chief Justice Chase, 
in delivering the opinion of the court, held 
that the territorial court erred both in its 
theory and in its action, and that the mak- 
ing up of the lists, and all matters connect- 
ed with the designation of the juries, were 
subject to the territorial laws. 

Reliance was likewise placed by counsel 
for the challenger on the case of U. S. v. 
Woodruff [supra]. The defendant objected to 
a trial, on the ground that the jurors had 
not been selected conformably to the act of 
congress of July 20, 1S40. The court (Mr. 
Justice McLean), in delivering the judgment, 
said: "By an early rule of this court the 
clerk is required to issue a venire facias, 
commanding the marshal to summon twenty- 
four persons to serve as traverse jurors. 
* * * By the act of Illinois of the 3d of 
March, 1845, for the selection of jurors, it 
is made the duty of the county commission- 
ers to select jurors. Now this court cannot 
call upon the officers of the state to do this 
duty, but we are bound to conform, as near- 
ly as may be, to the state practice. The 
venire under the above rules leaves the se- 
lection of the juries to the marshal as his 
convenience shall permit. This does not, 
therefore, conform to the state practice. The 
jurisdiction of this court extends throughout 
the state; consequently the jurors should 
be selected from the state at large, and their 
names should be inserted in the venire. The 
court will therefore adopt a rule requiring 
the clerk and marshal to select the jurors 
from the state at large, previous to each 
term, and to conform in doing so as near to 
the state practice as may be practicable." 

The case of U. S. v. Wilson, instead of 
showing that the rule is not in conformity to 
the laws of congress, is, to my mind, an au- 
thority which sustains its legality. 

The case of U. S. v. Woodruff is so direct- 
ly applicable, so fully covers the whole ques- 
tion, and so clearly supports the rule, that 
no other authority need be adverted to or 
invoked. 

The motion to quash the array is over- 
ruled. 

Case No. 15,188. 

UNITED STATES v. GARDNER et al. 

[5 Mason, 402.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1829. 

Seamen— Endeavour to Make Revolt. 

If the crew combine together to refuse to do 
duty, and actually refuse until the master com- 
plies with some improper request on their part, 
at is an endeavour to make a revolt, within the 
crimes act of 1790, e 9 (36)/ § 12 [1 Stat 
ll.> : 1 Story's Laws, 85]. 

[Cited in V. S. v. Nye, Case No. 15,906.] 

i [Reported by William P. Mason, Esq.] 



Indictment for an endeavour to make a re- 
volt on board the ship Ganges, in Boston har- 
bour, founded on the crimes act of 1790, c 
9 (36), § 12 [1 Stat. 115; 1 Story's Laws, S3]. 
Plea, not guilty. At the trial it appeared, 
that the seamen had signed the shipping ar- 
ticles, and the ship was all ready for sea, and 
that the master directed the pilot to get the 
vessel under weigh for sea for the voyage. 
The whole crew (among whom were the 
defendants [Daniel C. Gardner and others]) 
utterly refused to obey the orders of the mas- 
ter, or to get the ship under weigh, unless 
the master would agree, that they should 
have a day watch below, in the forenoon, 
during the whole voyage. This the master 
refused to do, as being an unreasonable re- 
quest; and it was proved by witnesses, that 
it was improper and injurious, and unknown 
as a regulation on board of ships. The de- 
fendants and the rest of the crew then sep- 
arated themselves from the officers, and col- 
lected together by the forecastle, and stead- 
ily refused all obedience to the orders given, 
and acted together in conceit. Applicatioa 
then was made for a warrant to arrest them, 
and they were taken on shore under it, 
and upon a hearing before the district judge, 
he explained the law to the seamen, and 
urged them to go on board again, and the- 
owners agreed, if they would go on board 
and perform duty, this offence should be 
forgiven and forgotten. The defendants re- 
fused, and were then committed for trial. 

Mr. Dunlap, for the United States. 

S. D. Parker, for defendants. 

STORY, Circuit Justice, in summing up the- 
case, said: If the jury believe the facts to- 
be as testified by the witnesses, the court 
are of opinion, that there was an endeavour 
to commit a revolt. There was a common 
combination by the crew, for a common and 
illegal object, and they refused obedience to- 
the lawful orders of the master, and incited 
each other to persist in that disobedience, 
so as to overthrow his authority and com- 
mand on board of the ship. We have al- 
ready decided this point in the case of U. S. 
v. Harris [Case No. 15,313], which has just 
been tried. 

Verdict guilty, and sentence accordingly. 



Case No. 15,189. 

UNITED STATES v. GARLINGHOUSE 
et al. 

[4 Ben. 194: i 11 Int. Rev. Rce. 11; 2 Chi. 
Leg. News, 131. 139.] 

District Court, N. D. New York. May, 1870. 

Internal Revenoe— Bond— Married Woman 

Lex Loci Contractus. 

1. The defendant Garlinghouse, a worried wo- 
man, as principal, and the defendants Munger 



i [Reported by Robert D. Benedict, Esq., and- 
here reprinted by permission.] 
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and Gulick, as sureties, executed, on the 9th of 
March, 1866. at Canandaigua, in the state of 
New York, a bond, conditioned according to the 
requirements of the internal revenue laws of the 
United States relating to bonded warehouses. 
To the declaration, which was in debt upon this 
bond, alleging breaches of the condition, the de- 
fendants severally pleaded that at the time of 
the making of the bond, the defendant was, and 
still continued to be, the wife of one Iceman B. 
Garlinghouse. To the plea of the sureties the 
United States replied, that at the time of the 
delivery of the bond, the defendant G. was; en- 
gaged in the business of a distiller at Canandai- 
gua, on her separate account, and separate and 
apart from her naid husband, and that she 
gave the bond in the proper carrying on of said 
business. To the plea of the defendant G. the 
United States replied, in addition to the allega- 
tions just stated, that for the successful prosecu- 
tion of her separate business it was necessary 
for the defendant G. to have a bonded ware- 
house, under the laws of the United States; that 
she applied therefor; and that she executed the 
bond according to the requirements of those 
laws. The defendants demurred to these pleas, 
and issue was joined on these demurrers. HelcL, 
that a bond, voluntarily given to the United 
States to secure the performance of any cor- 
porate act, or the discharge of any public, official, 
or private duty, is valid and binding, if the 
United States, in their political and corporate 
capacity, have a legal pecuniary interest in the 
performance of the condition of such bond, al- 
though the bond is not expressly required or au- 
thorized by any act of congress. 

2. The capacity of a party to contract depend- 
ing on the law of the place where the contract 
is made, the validity of the bond in question, so 
far as it depended on the capacity of the defend- 
ant G. to make it, was to be governed by the 
law of the state of New York, and, under that 
law, was valid and binding upon her. 

3. Under the laws of this state, G. was au- 
thorized to carry on the business of a distiller 
on her own account, and for her own benefit; 
and, the acts of congress having required that 
in order to make the warehouse of the defendant 
G. a legal bonded warehouse, under the laws 
of the United States, she should execute such a 
bond with sureties as was here in question, she 
acquired, by the very virtue of the acts them- 
selves (even if she did not possess it without ref- 
erence to them) legal capacity to bind herself 
by such a bond as she had made here, and the 
bond was valid under those laws by necessary 
implication. 

The declaration in this case was in debt, 
upon a bond, in the penalty of $20,000, -ex- 
ecuted by the defendant Garlinghouse as 
principal,* and by the other defendants as 
her sureties, on the 9th of March, 1S66, at 
Canandaigua, in the Northern district of New 
York; and such bond was subject to the con- 
ditions, thereunder written, that if the said 
defendant, Martha A. Garlinghouse, should 
comply, in all respects, with the provisions 
and requirements of the warehousing and in- 
ternal revenue laws of the United States, 
and the regulations of the treasury depart- 
ment made in pursuance thereof, and should 
not store, in the premises, described in the 
application made by her for a bonded ware- 
house, any goods, wares, or merchandise oth- 
er than those manufactured or produced by 
her, and ordered to be placed therein by the 
collector, or his officer having charge thereof; 
and should pay to the said collector monthly 
the salary of the officer having charge of 



such goods, and should exonerate and hold 
the United States and its officers harmless 
therefrom or on account of any risk, loss, or 
expense of any kind or description connected 
with or arising from the deposit or keeping 
of any goods, wares, or merchandise in the 
said warehouse; and should not remove, or 
suffer to be removed, from said warehouse 
any goods, wares, or merchandise stored 
therein, without lawful permit, and without 
the presence of the officer having charge 
thereof; or, in case of such removal, should 
pay to the collector of internal revenue for 
the district the value of the merchandise so 
removed, and five thousand dollars as liqui- 
dated damages for such removal: then such 
obligation was to be void. The declaration 
assigned breaches of this condition. No 
question upon the form of the bond, or of 
the declaration, or the sufficiency of the as- 
signment of such breaches, was made. To 
this declaration, the defendants [Merrick] 
Munger and [Egbert] Gulick— after oyer of 
the bond and condition, and after taking is- 
sue by their first plea upon the assignment 
of breaches— pleaded, secondly, that the said 
Martha A. Garlinghouse, at the time of the 
making of the said bond or writing obligato- 
ry, was, and still continued to be, the wife 
of one Leinau B. Garlinghouse. The de- 
fendant Garlinghouse also pleaded her cover- 
ture, in the same form. To the second plea 
of the defendants Munger and Gulick, the 
United States replied, that, at the time of 
the execution and delivery of the said bond by 
the said defendants, the said defendant Martha 
A. Garlinghouse was, and for a long time pre- 
vious thereto had been, engaged in and car- 
ried on the business of a distiller, at Canan- 
daigua aforesaid, on her separate account, 
which said business the said defendant Mar- 
tha A. Garlinghouse had maintained and car- 
ried on as and for her sole and separate use 
and behoof and- profit, and as and for her 
separate trade, business, and occupation, sep- 
arate and apart from her said husband; and 
that she gave, made and executed the said 
bond, at the. time and in the manner afore- 
said, in the proper carrying on of her said 
business, so carried on by her, on her sep- 
arate account, as aforesaid. There was a 
similar replication to the plea of the defend- 
ant Garlinghouse; but the last-mentioned 
replication also contained further allegations, 
in substance, that in order to the successful 
prosecution of the said separate trade and 
business of said Martha A. Garlinghouse, it 
became necessary for her to have a bonded 
warehouse established, pursuant to the acts 
of congress in such ease made and provided; 
and that she made application therefor, and 
was thereupon required to execute such a 
bond with sureties; and did thereupon ex- 
ecute such bond, with her said sureties, as 
by law required. To these replications the 
defendants demurred, and the plaintiffs 
joined in demurrer. Upon the argument of 
the demurrer, it was not denied that the 
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principal in the bond, though a married wo- 
man, might, under the statute of the state 
of New York, lawfully carry on the business 
of a distiller, for her own separate use and 
benefit, and might lawfully make all ordi- 
nary contracts with private persons in re- 
spect to such business; nor was it alleged 
that such contracts would not be binding up- 
on her, and upon her separate estate and 
property, or that she could not be prosecuted 
to judgment thereon, in the proper form of 
civil action at law, as much as if she had 
been a feme sole; but it was insisted on be- 
half of the defendants, that the bond de- 
clared on, being executed to the United 
States, must be governed by the common 
law, and not by the laws of the state of 
New York; and was void, as against both 
the principal and the sureties. 

H. G. Oheesebro, counsel for defendants, 
made and argued the following points in sup- 
port of this position: 

First. The bond, being executed under the 
United States laws, is to be governed by 
those laws, and not by the laws of the state 
in which it chanced to be executed. Cox v. 
U. S., (> Pet. [31 U. S.] 172, 203, 204; Able- 
man v. Booth, 21 How. [62 U. S.] 506. 

Second. There being no statute law of the 
United States, on the subject of the execu- 
tion of bonds by married women, the courts 
of the United States must be governed by 
the rules of the common law, in deciding 
questions of that kind. 1 Kent Comm. 341; 
Ludlam v. Ludlam, 26 N. Y. 361. 

Third. By the common law the bond of 
a married woman is void; and, there being 
no other law to govern this case, the bond 
in question is, against Mrs. Garlinghouse, 
null and void. Fowler v. Shearer, 7 Mass. 
14; Daniel v. Rose, 1 Not* & McC. 33; Mar- 
tin v. Dwelly, 6 Wend. 14; 1 Pars. Cont. 286. 

Fourth. The bond, being void as against 
the principal, is void as against the sure- 
ties. 1 Poth. Obi. pt. 2, c. 6, § 1, marg. 
pp. 366, 370, 377; Id. (2d Am. Ed.) marg. p. 
196; Chit. Cont. 199. 

W. Dorsheiiner, U. S. Dist. Atty. 

HALL, District Judge. The only question 
argued on this demurrer, and the only one 
it is intended now to decide, is whether, un- 
der the facts admitted by the pleadings, the 
bond declared on is void by reason of the 
coverture of Mrs. Garlinghouse, the principal 
obligor. 

This question may properly be considered 
under two aspects: First, as presented un- 
der the common law and the laws of the 
state of New York alone, without regard to 
the effect of the act of congress under which 
it was executed; and, secondly, as presented 
under the provisions of the act of congress, 
in addition to the common law and the stat- 
utes of New York. 

In considering this question, independent 
of the legislation of congress, as affecting 



the capacity of Mrs. Garlinghouse to bind 
herself by the bond declared on, it is proper 
first to dispose of the objection, urged upon 
the argument, that the United States cannot 
take a valid bond except under the express 
authority of an act of congress. I have late- 
ly had occasion to examine the question pre- 
sented by such objection, and regard it as a 
well and firmly-established doctrine that a 
bond, voluntarily given to the United States 
to secure the performance of any lawful act, 
or the discharge of any public, oflicial, or 
private duty, is valid and binding, if the 
United States in their political and cor- 
porate capacity have a legal pecuniary inter- 
est in the performance of the condition of 
such bond, although such bond is not re- 
quired by any act of congress. The United 
States, the different states of the Union, and 
all municipal corporations, may legally take 
a bond, with sureties, for the faithful per- 
formance, by an individual, of all lawful 
contracts made with them, and in the per- 
formance of which they have a direct pe- 
cuniary corporate interest. In this respect, 
they may take the same measures for their 
security as might be taken by an individual 
for his own security in similar cases; and 
whenever any tax is legally imposed by the 
United States, they may take security, by 
bond, for the payment of such tax, or for 
the proper accounting therefor, by the officer 
who collects it, in the absence of any con- 
gressional legislation upon the subject of 
such security. In U. S. v. Maurice [Case No. 
15,747], Mr. Chief Justice Marshall declared 
that the capacity of the United States to 
contract was co-extensive with the duties 
and powers of government; that every con- 
tract which subserved to the performance of 
a duty might be rightfully made; that a con- 
tract executed by an individual, and receiv- 
ed by the government, was prima facie evi- 
dence that it was entered into by proper 
parties; and that the authority of an agent 
or officer of the government, employed in 
making the contract, is acknowledged by the 
individual when he makes the contract, and 
by the United States when the government 
asserts any right under it. These doctrines 
were substantially recognized by Mr. Jus- 
tice Washington, in U. S. v. Howell [Id. 15,- 
405], by the supreme court of the United 
States, in U. S. v. Tingay, 5 Pet. [30 U. S.] 
115, in U. S. v. Bradley, 10 Pet. [35 U. S.] 
343, in U. S. v. Linn, 15 Pet. [40 U. S.] 290, 
and in Tyler v. Hand, 7 How. [48 U. S.j 
573. Indeed, the validity of such bonds 
would seem to be unquestionable, even if 
there were no direct authority upon the 
question. No maxim Is more clearly estab- 
lished in law, or in reason, than that wher- 
ever the end is required, the means are au- 
thorized (The Federalist, No. 44); and the 
taking of a bond, with sureties, is one of the 
ordinary means of securing the payment of 
a debt, or the performance of a duty. And 
sovereignties and states, as well as mu- 
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nicipal corporations and individuals, have, 
unless, prohibited by law, the right to take 
such security within the scope of their gen- 
eral authority, or in the just exercise of 
their constitutional or corporate powers. 

Assuming, then, that the United States 
may properly take the bond of a feme sole, 
or other person, having capacity to contract, 
according to the law which must determine 
that capacity, it is proper to inquire by what 
law the question of such capacity is to be 
determined in the present case. 

In the case of Cox v. TJ. S. [6 Pet. (31 U. 
S.) 172], cited by the 'defendants' counsel, 
as above stated, it was declared to be a well 
settled general rule, "that the law of the 
place where the contract is made, and not 
where the action is brought, is to govern in 
expounding and enforcing the contract, unless 
the parties have a view to its being execut- 
ed elsewhere; in which case it is to be 
governed according to the law of the place, 
where it is to be executed." And it was de- 
clared that, admitting the bond in that case 
to have been signed at New Orleans, it was 
very clear that the obligations imposed upon 
the* parties thereby looked for its execution 
to the city of Washington; that the ac- 
countability of the principal as a navy agent, 
was to be at the seat of government; that 
the bond was given with reference to the 
laws of the United States, which required 
such navy agent to account with the treas- 
ury department, at the seat of government; 
that he was bound to pay over such sum 
as might be found due to the treasury de- 
partment, or in such manner as should be 
directed by the secretary; and that, in ev- 
ery point of view in which it could be- con- 
sidered, the contract of the obligors was to 
be executed at the city of Washington, and 
that, therefore, the liability of the parties 
must be governed by the rules of the 'com- 
mon law, which were in force at Washing- 
ton. The case of Cox v. U. S., and the case 
of Duncan v. U. S., 7 Pet. [32 U. SJ 4&> 
(which was a suit upon a paymaster's bond, 
and which, so far as the question under dis- 
cussion is concerned, was decided upon the 
same principles as that of Cox v. U. S.), are, 
therefore, in entire accordance with the al- 
most uniform course of decision upon such 
questions. Alves v. Hodgson, 7 Term It. 
242; Smith v. Smith, 2 Johns. 235, 241; 
Thompson v. Ketcham, 4 Johns. 2S5; Lodge 
v. Phelps, 1 Johns. Cas. 130; Thompson v. 
Ketchuin, 8 Johns. 190; Hicks v. Brown, 12 
Johns. 142; Hyde v. Goodnow, 3 Comst. [3 
N. Y.] 26G. 

But in most of these cases the obligation, 
or legal effect, of the engagement, rather 
than the capacity of the obligor to enter into 
the contract, was in controversy; and the 
question of capacity to contract depends up- 
on the law of the place where the contract 
is made, rather than upon the law of the 
place where it is by its terms to be per- 
formed. * 



In this case the bond is alleged, and ad- 
mitted by the pleadings, to have been made 
at Canandaigua, in the state of New York; 
and it bears upon its face an admission that 
that was the place of residence— the domicile 
—of the obligors. And the contract was by 
its terms to be performed in the state of 
New York. The domicile of the obligors, 
and the place of the execution of the con- 
tract, as well as the place where it was to be 
performed, being the same, the question 
whether the lex loci contractus or the lex 
domicilii is to determine the capacity of the- 
parties to enter into the contract, (upon 
which the common law and most continental 
jurists disagree) does not arise; and the ca- 
pacity of the obligors to enter into the con- 
tract, and the validity and extent of its ob- 
ligations, are to be determined by the laws- 
of New York. 

Mr. Justice Story, in his "Conflict of 
Laws," has discussed this question and re- 
viewed the authorities at great length, and 
with his usual ability; and in section 241.. 
he says: "The law, which is to govern in 
relation to the capacity of the parties to enter 
into a contract, has been already fully con- 
sidered. It has been shown that, although 
foreign jurists generally hold that the law of ' 
the domicile ought to govern in regard to the 
capacity of peisons to contract, yet that the 
common law holds a different doctrine, viz.; 
that the lex loci contractus is to govern." 
Again in section 242, he says: "Generally 
speaking, the validity of a contract is to be 
decided by the law of the place where it is^ 
made." And, again, in section 263, he says, 
"that the law of the place of the contract 
is to govern as to the nature of the obligation 
and the interpretation of the contract." 

Mr. Justice Story states some exceptions- 
to these rules, among which is the one re- 
ferred to in the case of Cox v. U. S.. that 
the law of the place where the contract is to 
be executed (that is, performed) should gov- 
ern in determining the nature and extent of 
its obligation. Sections 233, etc. 

It would be idle to attempt to add anything 
to the discussion ot this subject by Mr. Jus- 
tice Story; but it may properly be said that 
the positions stated are fully sustained by 
later authorities. A few of these will be- 
referred to. 

"All questions of minority or majority, 
incapacity consequent on coverture, emancipa- 
tion, and other personal qualities and disa- 
bilities, are governed by the lex loci contrac- 
tus, or the law of the place where the con- 
tract is made or the act done." Levi, Merc. 
Law, p. 41, cl. 47, citing Walker v. Witter, 
1 Doug. 6; Martin v. Nieolls, 3 Sim. 458. 

Westlake, in his valuable work on Private 
International Law, says (pages 3S6, 3S7): 
"The validity of a contract, made out of Eng- 
land, with regard to the personal capacity of 
the contractor, will be referred in our courts 
to the lex loc : contractus;" and Chancellor 
Kent (2 Comm. 455) says: "A contract valid 
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by the law of the place where it is made, 
is, generally speaking, valid everywhere, jure 
gentium and by tacit consent. The lex loci 
contractus controls the nature, construction, 
and validity of the contract; and on this 
broad foundation the law of contracts, found- 
ed on necessity and commercial convenience, 
is said to have been originally established." 
At pages 457, 458, he says: "It may be laid 
down as a settled doctrine of public law, 
that personal contracts are to have the same 
validity, interpretation, and obligatory force 
in every other country, which they have in 
the country where they are made." And at 
page 45S he says: "So, also, the personal 
incompetency of individuals to contract, as in 
the ease of infancy, and the general capacity 
of parties to contract, depend as a general 
rule upon the law of the place of contract." 
And see Thompson v. Ketchum, S Johns. 190; 
Bank of Augusta v. Earle, 13 Pet. [38 U. S.] 
520; and Townsend v. Jamison, 9 How. [50 
U. S.3 407, 414. 

Under the authorities, and for the reasons 
already stated, the demurrers would be over- 
ruled, if there were no other ground upon 
which the validity of the bond declared on 
could be maintained. It may, nevertheless, 
be well to consider the case in the other as- 
pect to which reference has been already 
made, and to determine the effect of the act 
of congress under which the bond was taken, 
upon the question of the capacity of Mrs. 
Garlinghouse to enter into the contract. 

The laws of this state clearly authorized 
her to engage in and carry on the business 
of a distiller upon her own account, and for 
her sole benefit separate from the business 
of her husband; and under such laws she 
might make with an individual any contract 
for the procurement or use of a warehouse 
to enable her to carry on such business. The 
act of congress, however, required that, be- 
fore such warehouse could be legally estab- 
lished as a bonded warehouse, she should 
execute a bond, with sureties, as prescribed 
in that act; and the requirement of such a 
bond necessarily authorizes its execution, and 
also by implication, as a necessary conse- 
quence, renders such bond valid. By requir- 
ing such bond of a married woman who 
might carry on the business of a distiller 
for her sole and separate benefit under the 
laws of any state, congress incidentally and 
necessarily conferred upon her (if she had not 
that capacity before) the legal capacity to 
bind herself by such bond, for otherwise the 
execution of the bond would be a nugatory 
act, and the object and purpose of congress in 
requiring such bond would be defeated. 

It is, in principle, like the ease of a con- 
tract of enlistment made by a minor, under 
acts of congress providing for enlistments 
without declaring the capacity of minors to 
enter into a contract of enlistment, or express- 
ly authorizing their enlistment, but which, 
nevertheless, recognize the practice of their 
enlistment, without requiring the consent of 



their parents ot guardians. In such cases, 
the acts of congress, authorizing or recogniz- 
ing such enlistments, give to the minor, by 
necessary implication, legal capacity to enter 
into such contract, and establish their validi- 
ty when made. U. S. v. Bainbridge [Case 
No. 14,497], Upon the same principle it has 
been held that when a statute obliged an in- 
fant to indemnify a city, town, or county 
against the expenses of supporting his ille- 
gitimate child, and made it necessary for him 
to enter into a bond with sureties for that pur- 
pose, as the only means by which he could 
be discharged from arrest, such statute gave 
the infant legal capacity to make a binding 
obligation for that purpose. People v. 
Moores, 4 Denio, 51S. And see People v. 
Mullin, 25 Wend. 69S. 

In Baker v. Lovett, 6 Mass. SO, Parsons, C. 
J., said, "Infants are bound by all acts which 
they are obliged by law to do," and I know 
of no good reason why the same should not be 
applied to the acts of a married woman. 

The right of the United States to sue upon a 
contract made with it, without any express 
authority of an act of congress, was establish- 
ed as early as 1818, in the case of Dugan v. 
U. S., 3 Wheat. [16 U. S.] 172, 181. 

In respect to the second point made by the 
defendants* counsel, it may be proper to re- 
mark that the courts of the United States are 
governed by the rules of the common law, 
because the common law is in force in the 
state or territory where the cause of actiou 
arose or is to be enforced, and not because the 
common law has been adopted by the United 
States, or has under the laws of the United 
States any binding force except as being the 
law of some state, territory, or district. In 
the case of Wheaton v. Peters, which was ar- 
gued at great length by Mr. Paine and Mr. 
Webster for Mr. Wheaton, and Mr. J. It. 
Ingersoll and Mr. Sergeant for Mr. Peters, Mr. 
Justice McLean, in delivering the opinion of 
the court, said (8 Pet [33 U. S.] 638): "It is 
clear there can be no common law of the 
United States The federal government is 
composed of twenty-four sovereign and in- 
dependent states, each of which may have 
its local usages, customs, and common law. 
There is no principle which pervades the Un- 
ion, and has the authority of law, that is not 
embodied in the constitution or laws of the 
Union. The common law could be made a 
part of our federal system only by legislative 
adoption. When, therefore, a common law 
right is asserted, we must look to the state in 
which the controversy originated." And see 
Kendall v. U. S., 12 Pet. [37 U. S.] 524; Lor- 
man v. Clarke [Ca.se No. 8,516]; and Pennsyl- 
vania v. Wheeling Bridge Co., 13 How. [54 
U. S.] 518, 564. 

The case of Cox v. U. S., ubi supra, so far as 
it adopted the common law as the rule of de- 
cision, therefore proceeded upon the ground 
that the common law was in force in Mary- 
land at the time of the cession by that state 
of the territory in which 'the treasury depart- 
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ment was situated, and continued to be in 
force in that part of the District of Columbia 
after such cession, and not upon the ground 
that the common law furnished the rule of 
decision in every state in all cases where con- 
tracts with the United States were in contro- 
versy. See Kendall v. U. S., ubi supra. 

The conclusions already stated render it un- 
necessary to consider the other points made 
by the defendants' counsel. The United 
States must have judgment upon the demur- 
rer, with leave to the defendants to amend 
their pleadings within twenty days, on pay- 
ment of costs 



Case No. 15,190. 

UNITED STATES v. GASSAWAY. 

[1 Hayw. & H. 174.] i 

Circuit Court, District of Columbia. March 30, 
1844. 

Indictment— Following Statute— Lahceny from 
Warehouse. 

An indictment is good and sufficient under the 
act of Maryland of July, 1729, c. 4, § 3, if it 
alleges that the prisoner with force and arms, 
into "a certain storehouse, feloniously did break 
and enter, and then and there chattels of a 
greater value of five shillings of the currency of 
the state of Maryland, feloniously did steal, take 
and carry away, &c. 

[This was an indictment against Samuel 
Gassaway for house-breaking.] 

This is an indictment, for breaking into a 
storehouse and stealing goods, under the act 
of Maryland of July, 1729, e. 4, § 3,2 and is as 
follows: "The jurors of the United States, for 
the county aforesaid, on their oath present 
that Samuel Gassaway, late of the county 
aforesaid, a slave, on the 26th day of Nov., 
1S42. with force and arms, at the county 
aforesaid, into a certain storehouse of one 
James Thecker and one Henry Thecker, there 
situate, feloniously did "break and enter, and 
then and there three pair of boots of the value 
of $10.50, and of a greater value than five 
shillings of the currency of the state of Mary- 
land, and then and there one quarter box of 
segars, of the value of four dollars and fifty 
cents, and of a greater value than five shil- 
lings of the currency of the state of Mary- 
land, of the goods and chattels of the said 
James Thecker and the said Henry Thecker, 
feloniously did steal, take and carry away, 
against the form and statute in such case, 
made and provided, and against the peace and 

i [Reported by John A. Hayward, Esq., and 
Geo. O. Hazleton, Esq.] 

2 ''That if any person or persons shall, after 
the end of this session of assembly, break into 
any shop, storehouse or warehouse, although 
such shop, storehouse or warehouse, be not con- 
tiguous to or with any mansion-house, and steal 
from thence any goods, to the value of five 
shillings, and be thereof convict, by confession 
or verdict of a jury, such offender or offenders, 
shall suffer death as felons, without benefit of 
clergy, any law, usage or custom to the con- 
trary notwithstanding." 1 Mascy, Laws Md. 
p. 190. 



government of the United States." On which 
indictment the jury, being empannelled and 
sworn to say the truth on the premises, said 
that the prisoner is guilty. Whereupon the 
said prisoner, by his attorney, moved in ar- 
rest of judgment upon the verdict Because 
the indictment states a larceny by the pris- 
oner, and not a stealing frOm the house or 
warehouse according to the terms of the stat- 
ute, and for other reasons apparent on the 
record. 

Pursuant to the act of congress of July 7, 
1S38 [5 Stat. 30CJ, the motion and the ques- 
tions of law were adjourned to the circuit 
court for its decision. The cause coming on 
to be heard on the transcript of the record 
of the criminal court of the District of Colum- 
bia for the county of Washington, on the mo- 
tion in arrest of judgment and on the ques- 
tions of law arising on said motion, was 
argued by counsel. 

THE COURT decided that the judgment in 
this cause ought not to be arrested because 
the said indictment does not charge a steal- 
ing from the house or warehouse, nor for any 
other reason apparent on the record. That 
the offence charged in said indictment is suf- 
ficiently charged therein, and that the said 
indictment is good and sufficient in law. 
Whereupon it is ordered and adjudged by this 
court, that the motion in arrest of judgment 
; in said cause be, and that the same is hereby, 
overruled, and that the same be certified to 
the said criminal court. 



Case No. 15,191. 

UNITED STATES v. GATES. 

[2 N. Y. Leg. Obs. 8; 8 Law Hep. 465.] 

District Court, S. D. New York. Dec, 1S45. 

Penal Action— Fokmer Conviction. 

A person who has been convicted and pxinished 
by fine and imprisonment for smuggling goods 
on shore in violation of the provisions of the act 
of August 30. 1842, § 19 [5 Stat. 565], is not 
liable to an action to recover the penalty imposed 
by the statute of March 2, 1799, § 50 [1 Stat. 
665], for landing them without a permit,— the 
act complained of in the two cases being the 
same. 

[Distinguished in Re Leszynsky, Case No. S,- 
279.] 

This was an action under the 50th section 
of the act of congress of March 2, 1799, 
which provides that no goods brought in any 
vessel from any foreign place may be unladen 
within the United States but between the 
rising and the setting of the sun, except by 
special license of the collector, &c, nor at 
any time without a permit; and the land- 
ing thereof under any other circumstances is 
prohibited under a penalty of §400 against 
the person in command of the vessel at the 
time, and every other person knowingly con- 
cerned or aiding therein, and certain disabil- 
ities therein mentioned against such persons. 
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The United States sued for the above penalty, 
alleging the landing of the goods [from the 
packet ship Oxford, from Liverpool, defendant 
being then in command of said ship] 1 in 
question without a permit. The defendant 
pleaded specially that since the landing of 
said goods he had been indicted by the Unit- 
ed States in the circuit court of this dis- 
trict, under the act of 1842, for smuggling and 
clandestinely introducing said goods into the 
United States without paying or accounting 
for the duties due thereon according to law, 
and that he pleaded guilty to such indict- 
ment, and was by said court sentenced to 
pay a fine of two thousand dollars and be 
imprisoned thirty days; that he paid such 
fine and bore such imprisonment; and that 
the acts for which he was so indicted and 
committed and sentenced are the same acts 
for which this action is brought to recover 
the above named penalty. To this plea the 
United States demurred. The defendant 
joined in demurrer. The cause came on for 
argument before the Honorable S. R. BETTS, 
United States District Judge, on the 2Sth 
day of October, 1845. 

The Hon. Benjamin F. Butler, attorney for 
the United States, with whom was F. A. 
Marbury, relied on the following points: 

I. The facts set forth in the second plea, 
and which are admitted by the demurrer, 
constitute no valid bar to the action of the 
plaintiffs. (1) The unlading and delivery of 
goods without a permit from the collector 
(section 50, Act March 2. 1799) is an of- 
Jfence entirely distinct from the fraudulent in- 
troduction of goods into the United States 
(section 19, Act Aug. 30, 1842), for which the 
defendant has been indicted and punished as 
set forth in his plea. The former offence 
may be committed in respect to free goods; 
the latter only concerns such as are dutia- 
ble. A party might unlawfully unlade 
goods, and thus incur the penalties of the 
law of 1799, without that fraudulent intent 
which would be necessary to conviction un- 
der the law of 1842. The punishment at- 
tending the violation of the former differs 
from that prescribed in the latter. (2) The 
two statutes are at most only cumulative. 
The former is not repealed by the latter, nei- 
ther being incompatible with the existence 
and operation of the other. 

II. There is no merger. The ancient feudal 
doctrine of the merger of a private wrong 
in a felony is not applicable to the civil pol- 
ity of this country, and has never been adopt- 
ed in our system of jurisprudence. Plummer 
v. Webb [Case No. 11,234]. But, if this doc- 
trine were recognized by our. courts, it could 
not affect this case, as the law of 1799 was 
devised for the protection of a public right, 
and the infringement of *ts provisions is 
therefore a public wrong. Xor is the viola- 
tion of the* law of 1842 made felony; it is, on 

i [From 8 Low Rep. 465.] 



the contrary, expressly declared to be a mis- 
demeanor 

Charles A. Peabody, contra. 

Though there are no cases in point which 
I have been able tc find, yet, upon general 
principles, the defendant is not liable to this 
second action for another offence in the same 
act for which he has already been punished 
at the suit of the same party (the United 
States). The rights of the United States 
against the defendant have been satisfied, 
and his liability discharged, by a compliance 
with the former sentence of the court. In a 
suit for money, if a judgment were obtained 
for the same cause, and paid, the fact plead- 
ed would be a good bar to a subsequent ac- 
tion for the same cause, however the action 
(as in this case) might differ in form. In 
criminal law the maxim is familiar, that 
"no man shall oe tw ; ce put in jeopardy for 
the same offence." Moreover, it cannot be 
supposed to have been the intention of con- 
gress that the two acts should be enforced in 
the same case, for one and the same offence. 
They could hardly have intended to cumulate 
penal consequences in this manner. On the 
contrary: 

I. The statutes were intended for different 
cases, and the act of 1799 was intended to 
apply to those cases in which the landing was 
"only in violation of that statute, but without 
any fraud or fraudulent intent upon the rev- 
enue of the United States. Whenever the 
fraud or fraudulent intent made a part of the 
offence, the act of 1842 applied, but the act 
of 1799 did not; and, on the other hand, when 
the landing was without such fraudulent in- 
tent upon the revenue, this act (of 1799) was 
violated, and the remedy provided by it was 
the legitimate remedy. 

The counsel for defence admitted the posi- 
tion of the plaintiff, that the latter did not 
repeal the former statute, and also that the 
doctrine of the merger of the civil remedy in 
the felony was not a part of the common law 
of this country, it having had its origin in 
England, in the necessity of the case, where 
the entire property of any one convicted of 
felony was forfeited and confiscated, and the 
civil remedy of the individual lost. But the 
case at bar does not depend upon either of 
these positions. Neither this nor the former 
suit was for damages sustained. The case 
at bar is more nearly analogous to the doc- 
trine of merger as applied to a lesser offence, 
where the acts constituting it go to make up 
a greater. He cited the cases of robbery, as- 
sault with intent to rob, and assault and bat- 
tery. In every robbery there is an assault 
with intent to rob, and usually an assault and 
battery, and one guilty of the first is literally 
guilty of the one or both of the others; and 
yet it will not be contended that, in a case 
where all these concur, the offender, having 
been punished for robbery, is liable for an 
assault with intent to rob, or that, having 
suffered for the latter, he could properly be 
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proceeded against for an assault and battery. 
The lesser would be merged in the greater 
offence, and, having suffered for the latter, 
he would not he liable for the former. On 
the other band, if indicted for assault and 
battery, and on the trial the evidence should 
show death caused by the assault and bat- 
tery, so that the accused was guilty of mur- 
der, the less would doubtless be merged in 
the greater offence, and on this appearing on 
the trial the proceedings under the indictment 
would be dismissed. The two remedies in the 
case at bar are in behalf of the same plain- 
tiffs. Both are for the commonwealth. The 
offences complained of are against the rights 
of the same parties, and concur in the same 
act, and neither is for damages. The goods 
were landed without a permit (the offence for- 
bidden in the act of 1799), and with intent to 
defraud the revenue of the United States (the 
offence prohibited in che act of 1S42). In one 
suit he has been punished for the act with 
the intent. In this it is sought to punish 
(more mildly) for the act alone, without the 
wrong intent,— the mere landing, independent- 
ly of any intent to defraud the revenue. 

H. On general principles there can be only 
one punishment for the same act,— one satis- 
faction for one debt The United States hav- 
ing enforced one remedy, their claim against 
defendant is satisfied,— extinguished. He has 
fulfilled the law by bearing the sentence there- 
of. The demand of the United States hav- 
ing been paid, they have no further claim 
on defendant for the single act which forms 
the foundation of both their claims. This 
doctrine is analogous to that of satisfaction of 
a debt or liability by payment in a civil suit, 
—a former conviction in criminal law. In 
this case the first suit was criminal in its 
form, but this is a civil action. The law in 
either case, being complied with, is satisfied. 

On either of the above grounds the plea is 
good, and this action cannot be maintained. 

BETTS, District Judge. The question Tais- 
ed by the demurrer in this case is substantial- 
ly whether a person convicted and punished 
by fine and imprisonment for smuggling goods 
on shore in this port (thus landing them with- 
out a permit) is liable also to an action for 
$400 penalty for such landing. The act of 
March 2, 1799, § 50, provides that no gooas 
brought in any vessel from any foreign place 
may be unladen within the United States, but 
between the rising and the setting of the sun, 
except by special license from the collector 
of the port and naval officer, where there is 
one, nor at any time without a permit from 
the collector and naval officer, if any, for such 
unlading, and, if goods shall be unladen from 
any such vessel contrary to the directions 
aforesaid, the master and every other person 
who shall knowingly be concerned or aiding 
therein, &c, shall forfeit and pay each and 
severally the sum of $400 for each offence; 
and shall be disabled from holding any office 
of trust or profit under the United States for 
25FED.CAS.— 80 



a term of not exceeding seven years, and the 
collector shall advertise the names of such 
persons, &c, &c; and all goods so unladen 
or delivered shall become forfeited and may 
be seized by any of the officers of the cus- 
toms, and, when of the value of $400, the ves- 
sel, tackle, and furniture shall be subject to 
like forfeiture. The United States sue for the 
above penalty, alleging the landing of the 
goods in question without a permit. The de- 
fendant, by plea thereto, avers that he has 
since such landing, &e., been indicted by the 
United States therefor in the circuit court of 
this district, under the act of 1842, and has 
been by said court, on his plea of guilty to 
such indictment, sentenced to pay a fine of 
$2,000 and be imprisoned 30 days in punish- 
ment of said offence; and that the sentence 
in both particulars has been satisfied; and 
the acts for which he was so convicted and 
indicted are the same acts mentioned in the 
declaration in this case. To this plea the 
United States demur, and the broad question 
is whether an offender so circumstanced is 
liable to be proceeded against under the 
provisions of the two statutes. 

On the argument the sufficiency of the 
plea to establish the fact that the transac- 
tion for which the two prosecutions were 
instituted was one and the .same was ob- 
jected to; but 1 think it sufficiently certain 
to a common intent and shall consider the 
case as if the plea stood clear of all excep- 
tion in alleging thb identity of the acts 
involved in the two punishments. By the 
act of August 30, 1842, § 19, it is enacted, 
"If any person shall knowingly and willing- 
ly, with intent to defraud the revenue, of 
the United States, smuggle or clandestinely 
introduce into the United States any goods* 
wares, and merchandize subject to duty by 
law, and which should have been introduced 
without paying or accounting for the duty, 
&c. &c, every such person shall be deemed 
guilty of a misdemeanor, and on conviction 
thereof shall be fined in any sum not ex- 
ceeding $5000, or imprisoned for any term 
of time not exceeding two years, or both, 
at the discretion of the court" 

It is manifest upon the comparison of these 
two provisions that the latter is not incon- 
sistent in every respect with the former, 
nor is it so far applicable to a like state of 
facts as to import an intention in the legis- 
lature to repeal or supersede the prior en- 
actment, because the acts which are sub- 
ject to the operation of the respective stat- 
utes are not identical in all particulars, and 
furthermore because the forfeiture of the 
goods and vessel may still be inflicted. 1st 
The offence under the act of 1799 is commit- 
ted, though the goods landed be not sub- 
ject to duty, but not where a permit is 
granted, although there may be deception 
or smuggling under it, nor unless the goods 
are unladen from some vessel. 2d. The of- 
fence, under the act of 1842, may be com- 
mitted notwithstanding a permit for landing, 
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but not for clandestinely landing goods 
which are not dutiable. The offence is also 
complete by bringing in clandestinely by 
any other means than landing from vessels. 
These instances, independent of others which 
may be designated, show that the 50th sec- 
tion of the act of 1799 may still be in force 
and operation in relation to many particulars 
without being touched or interfered with 
by the provision of the 19th section of the 
act of 1S42. But. when both apply to identi- 
cally the same state of facts, can both be en- i 
forced, or does the latter supersede the for- j 
nier and supply the whole law applicable to > 
such particular cises? 

In the case of U. S. v. One Case of Hair i 
Pencils [Case No 15,9241, Judge Thompson ( 
discusses the doctrine of the repeal of one ; 
statute by force of the enactment of a subse- j 
quent one on the same subject-matter. In j 
most cases, he says, the question resolves it- j 
self into the inquiry, what was the intention j 
of the legislature? Did it mean to repeal or 
take away the former law, or was the new 
statute intended as merely cumulative? 6 
Davies, Abr. 594, § 9. The courts, in ex- 
amining the questions as they present them- 
selves on this subject have fixed upon vari- 
ous incidents as indicative of the legislative 
purpose, and rendered them probably legal 
presumptions, which are to be regarded as 
fixing the intent. 6 Dana, 591; 6 Bac. 
Abr. "Statute" D, M; Dwar. St. 674, G75; 
21 Pick. 373; 3 Mass. 3S0. So Judge Thomp- 
son adverts to some criteria decisive of the 
purpose of the legislature to introduce a 
new law not cumulative to the former, but 
revoking and supplanting it, as when the 
latter act on the same subject-matter intro- 
duces some new qualifications or modifica- 
tions, or is affirmative in its character [XL S. 
v. One Case of Hair Pencils, Case No. 15,- 
924], though it is well settled that subse- 
quent statutes, which add cumulative pen- 
alties merely, do not repeal former statutes 
(1 Com. 298, per Lord Mansfield). The act 
of 1799, § 30, prohibits the landing of goods, 
&c, under a penalty, and, moreover, de- 
nominates it an offence. Ordinarily mere 
statutory penalties are to be sued for and 
recovered by action of debt. 5 Dana, 243, 
260; Jacobs v. U. S. [Case No. 7,1571. But 
information will also lie, when no method is t 
prescribed by the statute for recovery of the ] 
penalty. Adams v. Wood, 2 Cranch [6 U. j 
S.] 330. And it would seem that the party j 
may, at the election of the government, in j 
place of a suit, be indicted and fined to the j 
amount of the penalty (1 Chit. Cr. Law, 162), 
unless the special mode of remedy is point- 
ed out by the statute (Bac. Abr. "Indict," E; 
Rex v. Sainsbury, 4 Durn. & E. [Term R.1 
457; Hollingworth's Case, Cro. Jac. 577. If 
the defendant in the case had been before 
indicted on the 50th section and fined the 
amount of the penalty, and then this action 
for the penalty was instituted, it can scarce- 
ly be questioned that the plea sets up a 



complete bar to such proceeding; the aver- 
ment of facts showing that the one case, in 
all its particulars, is involved in the other. 
It is laid down by Baron Gilbert that, if the 
party hath once been fined in an action on 
the statute, such fine is a good bar to an in- 
dictment, because by the fine the end of the 
statute is satisfied Bac. Abr. "Statute," E. 
It appears thus to be clearly the law, when 
the proceedings are founded upon the same 
statutory penalty, that the government is 
restricted to a single exaction of the pen- 
alty, whether enforced by action or indict- 
ment. It is not perceived that any distinc- 
tion in principle can be drawn between in- 
flicting punishment for the same offence, by 
different modes of prosecution under an 
enactment, or by applying to the case en- 
actments in separate statutes, all having re- 
lation to precisely the same subject matter. 

The principle upon which the plea autre- 
fois acquit, or autrefois convict, is founded, 
is that no man shall be placed in peril of 
legal penalties more than once upon the 
same accusation. 1 Chit. Cr. Law, pp. 432, 
462. And this applies to misdemeanors as 
well as felonios, except that, if the plea is 
found against the defendant in cases of 
felony, the -judgment is respondeat ouster, 
but, in case of misdemeanor, is final. Id. 
pp. 451, 461, 462. The government will be 
restricted to one satisfaction for an offence, 
whether the punishment be pecuniary or 
corporeal, unless the legislature, in explicit 
and in indubitable language, exact a further 
one. 

It is true the courts do not favor con- 
structive repeals of statutes and look for 
some marked inconsistency between the 
two, before one is held revoked by implica- 
tion by the other. 9 Cow. 437; 5 Hill, 221; 
Dwar. St. 675. But when one act points out 
a particular punishment for an offence, and 
a subsequent act prescribes a different pun- 
ishment, the latter is held to control the 
former, and supply the sole rule to be ad- 
ministered. Nichols v. Squire. 3 Pick. 16S; 
Com. v. Kimball, 21 Pick. 373; Rex v. Cator, 
4 Burrows, 2026. In the first of these cases 
the court say when the legislature imposes 
a second penalty for an offence, either lar- 
ger or smaller than the former one, the 
party cannot be allowed to sue for either, at 
h^s option. He is confined to the one last 
enacted. This, it is to be observed, was a 
civil action for a penalty. 1 Pick. 168. And 
the same rule obtains in all qui tarn ac- 
tions, or those sounding in tort. 3 Wils. 308, 
and cases cited. The supreme court of Mas- 
sachusetts repeat the doctrine with em- 
phasis, in the case of indictment for an of- 
fence punishable by fine. There the forbid- 
den act was prohibited by the first statute 
under penalty of $20, and the second pro- 
hibited the same act under the penalty of 
not more than §20 nor less than $10, and 
the court held that the prosecution must 
be under the subsequent act alone. 21 Pick. 
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373. It is of no moment whether or no, in 
this case, the provisions in the act of 1842 
be held a technical repeal of that part of 
the 50th section of the act of 1799 applicable 
to the subject. The latter enactment con- 
trols the former, and supplies the only pun- 
ishment that can be inflicted for the of- 
fence pointed out by it. Howe v. Stark- 
weather, 17 Mass. 243. 

The facts declared upon as the foundation 
for the penalty demanded by this action, 
then, being the same for which the defend- 
ant has already been indicted and punished, 
I hold that the action cannot be maintained, 
and that the plea is a good bar thereto, both 
because, the United States having obtained 
judgment and inflicted punishment upon the 
defendant for an offence, they are pro- 
hibited by general principles of law from 
prosecuting him again for acts constituting 
the same offence, or, in other words, which, 
if proved, would call for his conviction of 
that offence, and because the punishment 
provided by the 19th section of the act of 
lSi2 is not cumulative, and to be imposed 
in addition to that prescribed by the 50th 
section of the act of 1799, but is quoad hoc 
a, substitution fox*, or repeal of, the latter. 

Judgment is accordingly given for the de- 
fendant, and against the demurrant. 



Case No. 15,192. 

UNITED STATES v. GAUSSEN." 

[2 Woods, 92.3 i 

Circuit Court, D Louisiana. April Term, 1875.2 

Collector of Ccstoms — Bond — Additional 
Duties and Liabilities— Del at. 

1. Where the condition of the bond of a col- 
lector of customs was that he should faithfully 
discharge the duties of his office according to 
law, the law referred to was any law that was 
on the statute hook at the date of the bond, or 
that might be passed during the collector's term, 
prescribing the powers and duties of his office. 

2. Where the duties and responsibilities of a 
■collector of customs were changed by law subse- 
quent to the execution of his official bond, but 
the nature and general duties of his office re- 
mained the same, the sureties on the bond re- 
mained liable. 

[Cited in U. S. v. McCartney, 1 Fed. 107.] 

3. Where duties not required by law to be 
performed by him were imposed on a collector 
by the superior officers of the treasury depart- 
ment, he was still required to discharge his 
duties according to law, and the sureties on his 
official bond were liable for his failure to do so. 

4. Delay on the part of the government in en- 
forcing its rights cannot be set up as a defense. 

This cause was an action at law against 
[Bessie Elgee Gaussen,] the executor of one of 
the sureties on the bond of Thomas Barrett, 
late collector of customs. It was heard upon 
& motion of plaintiff's counsel to strike out 



i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
2 [Affirmed in 97 TJ. S. 584.] 



two of the answers of defendant as insuftl- 
eient in law. 

[In this case there had been a judgment in 
the circuit court in favor of defendant. Case 
unreported. This judgment was reversed by 
the supreme court, and a new trial granted. 
19 Wall. (86 U. S.) 19S. The cause is now 
upon the second trial.] 

J. R. Beckwith, TJ. S. Atty., for the motion. 

W. H. Hunt, John Finney, and II. C. Miller, 
contra, cited De Colyer, Suretyship, 336; 
Pybus v. Gibb, 88 E. C. L. 910; Converse 
v. U. S., 21 How. [62 U. S.] 463; U. S. v. 
Shoemaker, 7 Wall. [74 U. S.] 33S; U. S. v. 
Tillotson [Case Xo. 16,524]; U. S. v. Hilligas 
[Id. 15,366] 

WOODS, Circuit Judge. This is an action 
brought on the official bond of Thomas Bar- 
rett, late collector of customs for the district 
of Louisiana against the defendants as execu- 
tors of John K. Elgee, deceased, who was one 
of the sureties on the bond. It appears from 
the petition that Barrett was appointed collec- 
tor on the 6th of July, 1844, and made his 
official bond of that date, in the penalty of 
one hundred and twenty thousand dollars 
with John K. Elgee and others, sureties, and 
conditioned as follows: "Now, therefore, if 
the said Thomas Barrett has truly and* faith- 
fully executed and discharged, and shall con- 
tinue truly and faithfully to execute and dis- 
charge, all the duties of said office according 
to law, then the above obligation to be void; 
otherwise, it shall abide and remain in full 
force and virtue." The breach alleged is that 
Barrett, the principal, failed to account for 
and pay over the sum of $41,376.64, which 
was found to be due from him to the United 
States on the 12th day of October, 1845, on a 
statement of his accounts. 

To the petition filed in this action, the de- 
fendant has answered, among other pleas, the 
following in substance: 

(1) That subsequent to the date of the bond 
and during Barrett's term of office, the Unit- 
ed States exacted from him the performance 
of duties and the assumption of responsibili- 
ties in regard to the receipt, custody and dis- 
bursement of moneys received by him as col- 
lector, different and varying from the duties 
and responsibilities in that regard legally in- 
cumbent upon him as collector, by the law in 
force at the date of the bond. 

That during his said term, Barrett was re- 
lieved by the United States from the duty and 
obligation of paying out the public moneys in 
the mode required by law, and in lieu thereof 
was required by the United States to expend 
and disburse a large part of the public moneys 
received by him in payments to collectors and 
surveyors of other districts, for the construc- 
tion of the new marine hospital and for the 
maintenance of existing hospitals, light 
houses, revenue vessels, etc, and for other 
purposes entirely beyond the scope of his 
duties as collector as. fixed and defined by 
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law; that he was required by the United 
States to receive and disburse, and during his 
term did receive and disburse under said re- 
quirements, large sums of money which he 
was not required by law to receive and dis- 
burse as collector. 

That in this manner the risks and responsi- 
bilities of Barrett as collector were, without 
the consent of the sureties, enlarged and chan- 
ged by the United States subsequent to the 
execution of the bond; therefore the sureties 
are discharged. 

(2) That in 1S46, Barrett died, leaving a 
large estate, more than sufficient to pay the 
plaintiff's demand; that four other persons 
who were sureties on said bond have died, 
leaving large estates; that the United States 
»vere entitled to priority of payment out of all 
said estates for any claim they might have 
against Barrett on his bond, and that having 
neglected to enforce the demand for payment 
out of said estates, it has lost its right against 
them, and in consequence of this laches the 
liability of the defendant's testator is dis- 
charged. 

The plaintiff pursuant to the practice which 
has been recognized as not improper in this 
state, now moves to strike out these answers 
as insufficient in law to bar the plaintiff's 
right of action. 

I shall notice these defenses in their order: 

1. When the condition of the bond sued on 
declares that Barrett "shall truly and faith- 
fully discharge the duties of his office, accord- 
ing to law," it is clear that the law referred 
to is any law that was then on the statute 
book or that might be passed during the con- 
tinuance of his term of office, regulating the 
I>owers and duties of his office. Otherwise, 
every increase in the rate of duties, every 
change in the manner of conducting the of- 
fice, or rendering accounts or paying out the- 
public money would discharge the bonds of 
all the collectors of customs holding under the 
government The same would hold true of 
the bonds of the army of internal revenue col- 
lectors, postmasters, or other officers who have 
any duty to discharge in collecting or paying 
out the public money. The case of Postmas- 
ter General v. Munger [Case No. 11,3091, was 
an action on a postmaster's bond. Acts of 
congress had been passed subsequent to the 
giving of the bond increasing the rates of 
postage, and consequently the responsibility 
of the sureties. But it was held that as the 
undertaking of the sureties was general, that 
all postages should be paid over, and referred 
to no particular act explaining or limiting the 
rate of postage, and was not taken under any 
law defining its extent and operation, the 
sureties were not discharged. So in Boody v. 
F. S. [Id. 1,636], it was held that the sureties 
on the bond of a postmaster are liable for his 
noncompliance with subsequent as well as 
past laws or orders till his official term ex- 
pires, if the orders be such as are justified by 
law. In Pybus v. Gibb, 6 El. & Bl. 903, the 
plaintiff being high bailiff of the county court 



of Northumberland, had appointed Gibb, one 
of the defendants, his bailiff, and the bond 
was by the bailiff and the other defendants, 
his sureties, conditioned to indemnify the 
high bailiff in respect of the conduct of the 
bailiff in office. Under color of a warrant 
against the goods of Edgar, Gibb the bailiff 
seized the goods of Thew, who recovered 
against the plaintiff, and the breach assigned 
was for not indemnifying the plaintiff against 
this. The plea by the sureties showed that 
the bond was executed when St. 9 & 10 Vict, 
c. 95, was the act regulating the county court; 
it alleged that several acts came into opera- 
tion after the execution of the bond and be- 
fore the breach complained of. On demurrer 
to the plea, Campbell, C. J., said: "The ques- 
tion is, whether the nature and functions or 
the office or employment are changed; for if 
they are, it is not the same office within the 
meaning of the bond. The condition of the 
bond was for the due execution by Gibb of 
his office as bailiff, according to St. 9 & 10 
Vict. c. 95, not, be it observed, according to 
such, acts of parliament as might be made re- 
specting the office." And the acts passed 
since the execution of the bond having in- 
creased the jurisdiction of the court from £20 
to £50, and in cases of consent of parties to 
any amount, and having conferred bankrupt- 
cy jurisdiction, and given power to arrest ab- 
sconding debtors, the court held that the office 
of bailiff was substantially changed and the 
sureties no longer liable. It will be observed 
that this decision rested on the language of 
the bond, limiting the duties to be performed 
by the bailiff to those prescribed by a particu- 
lar act, and that if the bond had been made 
for the due execution of the office according 
to law T generally, the inference from the lan- 
guage of the court is that the bond would 
have been held good and binding on the sure- 
ties. See, also, People v. Vilas, 36 N. Y. 459. 
The answ T er under consideration sets up 
three substantial facts as constituting a de- 
fense to this action: 

(1) That the performance of duties and the 
assumption of responsibilities were exacted 
of Barrett different from those incumbent on 
him by the law in force at the date of the- 
bond. 

(2) That Barrett was excused from the ob- 
ligation of paying out the public money in 
the mode required by law, and was required 
by the United States to disburse a large part 
of the public moneys received by him in pay- 
ment, to other collectors, and in the construc- 
tion of the new marine hospital, etc., and for 
other purposes beyond the scope of his du- 
ties lis fixed and defined by law. 

(3) That he was required to receive and dis- 
burse large sums which he was not required 
by law to receive and disburse as collector. 

If the first branch of the answer under con- 
sideration means that the duties and respon- 
sibilities of Barrett were changed by law, 
subsequent to the execution of the bond, I am 
of opinion on the authorities cited, that the 
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sureties on tlie bond of Barrett were not dis- 
charged by any such change, for the reason 
that the condition of the bond in effect bound 
him to perform the duties of his office accord- 
ing to the law as it existed at the date of the 
bond, or might be changed by subsequent leg- 
islation. 

Again, if the meaning of this part of the 
answer is as just stated, the answer is not 
good for another reason: the court takes ju- 
dicial notice of the legislation of congress, and 
the court judicially knows that during Bar- 
rett's term of office there was no legislation 
of congress which in any way materially 
changed the duties or responsibilities of his 
office. But suppose the plea to mean that new 
duties and responsibilities were imposed upon 
Barrett during his term of office by his supe- 
rior in the treasury department: These supe- 
rior officers imposed these new duties upon 
Barrett as collector, either with or without the 
authority of law. If - by authority, it fol- 
lows from the terms of the bond that the de- 
fendant is bound; if without, these require- 
ments could not affect his duties as collector. 
He is still bound to discharge his duties ac- 
cording to law, and if he fails in this, he and 
his sureties are liable upon his bond. If the 
officers of the treasury have imposed upon 
him duties not required of him by his office 
of collector, neither he nor his sureties are 
bound for any failure to discharge such du- 
ties. But his duties as collector still remain, 
and he is bound to discharge them, and he and 
his sureties are liable for his failure to do so. 
These remarks apply to the first and third 
branches of the plea. 

The second part of the answer alleges that 
Barrett was excused from paying out the pub- 
lic money in the manner required by law, and 
was required to disburse it to collectors and 
surveyors of other districts for the marine 
hospital, light houses, and for other purposes 
beyond the scope of his duties as collector. 

This part of the answer presents the ques- 
tion whether the disbursement, by a col- 
lector, on the authority of the United States, 
of public money for the payment of collectors 
and surveyors of other districts for the erec- 
tion of the marine hospital for light houses 
and revenue vessels, were payments author- 
ized by the law in force during Barrett's term 
of office. 

During Barrett's term, the act of March 2, 
1799, "to regulate the collection of duties on 
imports and tunnage" (1 Stat. 627), was in 
force. Section 21 of this act declares that 
"the said collector shall at all times pay to the 
order of the officer who shall be authorized to 
direct the payment thereof, the whole of the 
moneys which they may respectively receive 
by virtue of this act." Now it does not appear 
by the answer under consideration that Bar- 
rett was required to pay out, or did pay out, 
any of the public moneys, except in the man- 
ner pointed out in this section. For what pur- 
pose they were paid out is entirely immaterial, 
provided they were paid to the order of the 
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officer who should be authorized to direct the 
payment. 

During Barrett's term of office, there was no 
law in force establishing an independent treas- 
ury for the United States. As soon as public 
dues were paid to a collector of customs they 
were, to all intents and purposes, in the treas- 
ury, and were subject to the order of the 
proper officer of the treasury. It is a mis- 
taken idea to suppose that, before the enact- 
ment of the independent treasury act, a col- 
lector of customs could pay over the public 
money in his hands in only one way, and that 
by transmission to the treasury. "The duties 
of collectors of customs/' says the supreme 
court of the United States, in Broome v. U. 
S., 15 How. [56 U. S.] 157, "have been much 
multiplied by other acts since the act of 1799 
was passed. Scarcely an act, and no general 
act has been passed since, concerning the col- 
lection of duties upon imports and tunnage, 
without some addition having been made to 
the collector's duties. They are suggested 
from experience. The collector too has al- 
ways been a disbursing officer for the pay- 
ment of the expenses of his office, and may 
pay them out of any money in hand, whether 
received from duties or remittances for that 
purpose, when the expenses are not unofficial, 
have been sanctioned by law, and have been 
incurred by the direction of the secretary of 
the treasury. For such payments he may 
credit himself in his general account against 
the sums which may have been received for 
duties. He may retain his own salary or fees 
and commissions; pay the salaries of inspect- 
ors and other officers attached to the office; 
make disbursements for the revenue boats, 
light houses, buoys, etc., and apply money col- 
lected for duties to all expenses lawfully in- 
curred by himself or his predecessors. * * * 
It has often been the case, and must be so 
again, as it is now, that the convenience of 
the government and the interest of its citizens 
require collection districts to be established 
which do not and are not expected at first to 
pay expenses. Remittances then must be 
made for such purposes. They are made to 
the collector, because it is under his personal 
supervision that the work is done or the goods 
are furnished for the government at the point 
of his office where the law requires him to 
reside." See, also, Converse v. U. S., 21 How. 
[62 U. S.] 463. 

I am of opinion therefore that if the aver- 
ments of the second branch of the answer 
were true, it would not discharge the bond of 
Barrett. 

My conclusions are as follows: 

1. That the collector was bound by the con- 
dition of his bond to discharge the duties of 
his office according to the law as it existed at 
the date of the bond or might during his term 
be changed by subsequent legislation. 

2. That no change made by law in the rate 
of duties, the routine of the office, or in the 
method of conducting it, which did not change 
materially the character of the office, would 
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discharge the sureties on the official bond of 
the collector. 

3. That there was no legislation during Bar- 
rett's term which either changed the nature 
of his office or duties, or the method of per- 
forming his duties. 

4. That everything alleged in the answer, 
as required by the United States to be done 
by him, was authorized by law at the date 
of the bond. 

As the result of these conclusions, it follows 
that the answer under consideration is not 
well pleaded, sets up no good defense to the 
action, and must be stricken out. 

As to the third answer, setting up laches on 
the part of the plaintiffs in prosecuting their 
claim, it is sufficient to say: "Nullum tempus 
occurrit regi." See Dox v. Post Master Gen., 
1 Pet. [2<> U. S.] 318. 

The motion to strike out both answers, as 
insufficient in law, must prevail. 

[A writ of error was subsequently sued out, 
by the defendant from the supreme court, where 
the judgment entered in this case was af- 
firmed. 97 U. S. 5S4.] 



Case No. 15,193. 

UNITED STATES v. GAY. 

[2 Gall. 359.] i 

Circuit Court, D. Massachusetts. May Term, 
1815. 

Resisting Customs Officer — Pkobaislk Cause 
of Seizure. 

1. To justify a seizure, there must be proba- 
ble cause of seizure, and if an officer of the cus- 
toms seize without probable cause, no indictment 
on the statute of 2d of March 1799, c. 128, § 71 
[1 Story's Laws, 633; 1 Stat. 678], lies for re- 
sisting him in the seizure. See The Invincible 
[Case No. 7,054], note. 

[Cited in Averill v. Smith, 17 Wall. (84 U. S.) 
93.] 

2. What constitutes probable cause is, when 
the facts are given, a question of law. 

This was au indictment for resisting one 
Johnson, an inspector of the customs, in at- 
tempting to seize two casks of merchandize 
and some other articles of trifling value. ; 
The casks had been brought from Vermont, ! 
and were deposited in the store of Gay, at i 
Cambridgeport, a short distance from Bos- I 
ton, to which pla ce they were destined. ! 
There appeared to have been no attempt at 
concealment, or opposition to search. The 
casks were accompanied by an invoice, on 
which was written a certiiicate or passport 
from the collector of the district of Vermont. 
This invoice was produced and shown to 
Johnson, and the marks and numbers in it 
corresponded with those on the casks. Gay 
informed Johnson, that the casks were to 
be transported to Boston, and there deliv- 
ered to a person whose name and place of 
business he declared, and he offered that 
Johnson should accompany the merchandize, 
and ascertain at the custom-house the gen- 

1 [Reported by John Gallison, Esq.] 



uineness of the signature of the collector of 
Vermont. This offer Johnson refused, and 
insisted upon a removal of the property to 
the custom-house in Boston. Gay, thereup- 
on, placed the casks in a cart, they having 
before been rolled out from the store by John- 
son, and sent them to Boston. 

THE COURT called upon the district at- 
torney to show, that upon these facts, there 
was o probable cause of seizure. 

Dist Atty. Blake contended, that the mere 
production of the invoice or passport did not 
bind the officer, who had no means of knowing 
whether it was genuine or not. That the 
merchandize, being on its way from Vermont, 
and such as must have been imported, might 
reasonably be presumed to have been import- 
ed from the British colonies, and as such to be 
liable to seizure. 

But THE COURT were of opinion, that the 
facts were not such as to justify the officer in 
insisting upon a removal of the property to 
the custom-house in Boston, though it might 
have been reasonable, that the property should 
be placed in a neighboring store, until the gen- 
uineness of the certiiicate could be ascertain- 
ed. 

STORY, Circuit Justice, directed the jury 
as follows: 

In order to maintain this indictment, it is 
necessary that the resistance or impediment 
to the inspector should he, while he was in 
the execution of the duties of his office. It 
is the duty of the inspector to make seizures 
of goods imported contrary to law, and if re- 
sisted in the act of making such seizure, or in 
securing the property seized, it is a case with- 
in the statute. But it is not the duty of the 
inspector to make any seizures at his arbitra- 
ry discretion. He cannot lawfully seize goods, 
which have been lawfully imported, or which 
are liable to no reasonable suspicion of illegal 
importation. To justify him, it is not neces- 
sary to show, that the goods were liable to 
condemnation; but there must, at all events, 
be a probable cause for the seizure. S. P., 
Rex v. Akers, 6 Esp. 123, note 120. Other- 
wise, the power of an inspector would be 
most arbitrary and mischievous. It is true, 
that the law vests him with a discretion; but 
it is a legal discretion; and he cannot protect 
himself, if he acts wantonly, and without 
probable cause, for he is then a mere tres- 
passer, and not in the execution of the duties 
of his office. What constitutes probable cause 
for seizure is, when the facts are given, a 
mere question of law, on which the court 
ought to instruct the jury. It is not a mere 
question of fact, of which the jury are the 
sole judges; and, therefore, the court are 
bound to dii'ect the jury, whether upon the 
facts, there be probable cause or not In the 
present case, I am clearly of opinion, that 
there is no probable cause shown for the seiz- 
ure; and that the defendant ought, upon this 
ground, to be acquitted. 

Verdict for the defendant 



[25 Fed- Cas. page 1271] 



Case INTo. 15,194. 

UNITED STATES v. GAY'S GOLD. 

[1 Woods, 55.] i 

Circuit Court, D. Louisiana. June, 1870.2 

Forfeiture— Transporting Gold to Territory 
is Insurrection. 
An attempt was made to transport without a 
license, and contrary to the 5th section of the act 
.of congress ot Jivy 13. 1861 [12 Stat. 2o7]. and 
3d section of the act of May 20, 1S62 [Id. 404], 
property from the United S totes to the terri- 
tory declared to be in insurrection. Held, that 
such property becomes subject to forfeiture to 
the United States, notwithstanding the insur- 
rectionary district to which it was being con- 
veyed was at the time in the possession of the 
federal forces. 

[Appeal from the district court of the 
United States for the district of Louisiana.] 
At chambers. 

Alanson B. Long, U. S. Atty. 
Geo. L. Bright, for claimant. 

WOODS, Circuit Judge. This is a libelfiled 
against $5,000 in gold seized on board the 
steamer Empire Parish, on the Mississippi 
river, in the port of New Orleans. The libel 
charges that the gold was being transported 
to Bayou Sara, in the state of Louisiana, a 
place declared to be in insurrection, contrary 
to the 5th section of the act of congress of 
July 13, 1861 (12 Stat. 257), and the 3d sec- 
tion of the act of May 20, 1862 (12 Stat 401). 
The facts are, that the gold was taken on 
board the Empire Parish, by one Smith Free- 
man, for the purpose of carrying the same 
up the river, either to Bayou Sara, or to the 
residence of the owner of the gold, E. J. 
Gay, near the village of Placquemine, both 
Bayou Sara and Placquemine being in a sec- 
tion declared to be in insurrection. The de- 
fense seems to be, that the purpose of Free- 
man was to carry the gold to its owner 
[Edward J.] Gay, who resided a mile and a 
half below Placquemine, on the right bank 
of the Mississippi river, and that at the time 
Placquemine and its neighborhood were held 
by the Union forces. 

'Admitting all that the testimony for the 
claimant tends to establish, yet it is clear 
that this gold should be forfeited. There is 
no pretense that its transportation was au- 
thorized by auy permit or license whatever. 
It is admitted that the purpose was to trans- 
port the same to a place declared to be in 
insurrection, and whether such place was 
held by troops of the United States or not 
can make no difference. The act of congress 
forbids the transportation of gold to any 
place declared to be in insurrection, whether 
held by Union troops or not, and the procla- 
mation of the president, April 2, 1863 [13 
o Stat. 730] declares the whole state of Louis- 
iana to be in insurrection, except the port 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
2 [Affirmed in 13 Wall. (80 U. S.) 358.] 
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of New Orleans. So it is clear that here 
was a transportation commenced of property 
from a section not in insurrection to a section 
declared to be in insurrection, contrary to the 
plain provisions of the act of July 13, 1863, 
and by that act declared to be forfeited to the 
United States. 

I am satisfied from the testimony that it 
was the purpose of Gay, the claimant, to use 
this gold in the purchase of cotton in the in- 
surrectionary districts. The pretense that he 
ordered his gold from its safe depository in 
New Orleans to his plantation, merely to 
hoard it, is too transparent to deceive any 
one. Let a decree be entered against the 
gold and the principal and sureties on the re- 
lease bond. 

[The case was taken, on an appeal to the su- 
preme court, where the decree of this court was 
affirmed. 13 Wall. (S0.U. S.) 358.] 



Case K*o. 15,195. 

UNITED STATES v. GEAR, 

[3 McLean, 571.] * 

Circuit ^Court, D. Illinois. June Term, 1847. 

Trespass— Ore Lands— Permit— Rent Receipt. 

1. A permit to enter on lands containing lead 
ore, may be shown in an action of trespass by the 
United States, not as a justification, but to show 
the-nature and object of the entry. 

2. A final receipt by an officer of the govern- 
ment, authorised to act in the premises, for rent, 
is a full discharge, being subsequent to the tres- 
pass alleged, although the officer may never have 
accounted for the money received. 

At law. 

Mr. Gregg, U. S. Dist Atty. 

Hardin & Campbell, for defendant. 

OPINION OF THE COURT. This action 
was brought by the United States, for a tres- 
pass upon certain lands containing lead ore. 
The defendant [Hezekiah H. Gear] pleaded 
the general issue and notice, &c. [See 3 
How. (44 U. S.) 120.] It was proved that 
defendant being in possession of certain min- 
eral lands, had dug of lead ore about one 
hundred thousand pounds, which contained 
from sixty to seventy per cent, of pure lead. 
The mineral was worth from fifteen to eight- 
een dollars per thousand pounds. The de- 
fendant offered in evidence a permit from an 
authorised officer of the government to enter 
upon the laud, which was objected to, but 
tlie court admitted it as evidence, as it ex- 
plained the nature and object of his entry, 
and showed that it was not tortious. He 
also offered in evidence a receipt of John 
Flannigan, agent for the lead mines, for 
four hundred dollars, in full for rent of lead 
mines, dated in 1841, subsequent to the tres- 
pass laid in the declaration. This receipt 
was objected to on the ground, that the 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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agent had never accounted for the money, but 
the court admitted it as evidence, and .in- 
structed the jury that unless there was fraud 
in obtaining the receipt, or a mistake, of 
which there was no evidence, that it was a 
full discharge. That the money having been 
paid by the defendant to the authorised 
agent of the government, the payment was 
good, though tne agent may never have ac- 
counted for it Verdict, not guilty. 



Case Wo* 15,195a. 

, UNITED STATES v. GEARY. 

[4 N. B. R. 534 (Quarto, 175).] * 

District Court, S. D. New York. 1870. 

Bankruptcy— Obtaining Goons on Credit — 
Fraud. 

An insolvent obtained goods ou credit from 
various parties, with the intent to defraud, un- 
der the false color and pretense of carrying on 
business and dealing in the ordinary course of 
trade, and on a hearing before a commissioner 
he was held to bail in the sum of five thousand 
dollars. 

[Cited in note *o U. S. v. Prank, Case No. 15,- 
159.] 

[Before United States commissioner.] 
Previous to July 21, 1869, the defendant 
and Wm W. Borden were engaged in the 
boot and shoe retail trade at No. 270 Green- 
wich street, in this city, under the name of 
Borden & Geary. On that day they filed a 
petition in bankruptcy in the office of the 
clerk of the Southern district of New York. 
They were subsequently adjudged bankrupts, 
and at a meeting of their creditors George 
G. Nason, of the firm of Cammeyer & Na- 
son, wholesale boot and shoe dealers, of this 
city, was chosen assignee, and his appoint- 
ment confirmed by the court. The assignee 
then proceeded to examine the defendant 
Horace P. Geary before Register Fitch, to 
whom the case had been referred, as to prop- 
erty of the bankrupts alleged to have been 
concealed or disposed of contrary to the pro- 
visions of the bankrupt law. On this exam- 
ination the defendant, Horace P. Geary, tes- 
tified, in effect, that on the 16th day of July, 
1S69, the bankrupts consulted their counsel, 
Messrs. Cheney & Dixon, and then decided 
to go into bankruptcy, and instructed their 
counsel to prepare their petition and the other 
papers necessary for that purpose. The de- 
fendant transferred to Cheney & Dixon a 
promissory note of A. McLean for two hun- 
dred and fifteen dollars, payable two months 
after its date, July 15, 1869, and two prom- 
issory notes of the same date, made by 
Henry V. Geary, the brother of the defend- 
ant—the one for fifty dollars and nine cents, 
payable one month after date, the other for 

1 [Reprinted by permission.] 
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fifty dollars, payable two months after date,— 
and paid these notes and one hundred and 
seventy-five dollars in cash on the 20th of July, 
1869 (the day before they filed their petition 
in bankruptcy), to their counsel for law ex- 
penses. The defendant also testified that 
Cheney & Dixon had been their counsel only 
for about a week previous, and that they 
owed their counsel nothing, except for serv- 
ices in the bankruptcy proceedings. It also 
appeared, from the testimony of the defend- 
ant that previous to May 5, 1S68, they had a 
retail boot and shoe store in Bleecker street, 
in this city, which on that day they sold out 
to Henry V. Geary, the brother of the de- 
fendant, and sold him goods on open account 
but on no fixed time of credit; that on the 
15th day of July there was a balance of about 
six hundred dollars due by Henry V. Geary 
to the bankrupts, and the defendant told his 
brother, Henry, that Borden & Geary were 
about to become bankrupt, and then took 
his twelve notes for the amount, payable 
monthly, and gave him a receipt in full. 
The affidavits also alleged that the books of 
the bankrupts showed that Henry V. Geary 
had a credit with them, not exceeding sixty 
days, and that the defendant, in extending 
the time for the payment of his debt, by tak- 
ing from him those twelve notes running 
from one to twelve months, prevented the 
debt from coming into the possession of the 
assignee. The complainants further charge 
that, by the foregoing acts, the defendant, be- 
ing a debtor or bankrupt, disposed of part of 
the estate of the bankrupts with intent to 
prevent it from coming into the possession 
of the assignee in bankruptcy, and to hinder, 
impede, or delay him in recovering or re- 
ceiving the same, and made a payment, gift, 
sale, assignment transfer, or conveyance of 
property belonging to their estate with the 
like intent, and did, with intent to defraud, 
willfully and fraudulently conceal from his 
assignee, or omit from their schedule, prop- 
erty or effects belonging to their estate. The 
affidavits further alleged that it appears 
from the books of the bankrupts that they 
were insolvent on the 21st day of April, 1869; 
that the books were kept by the defendant, 
Horace P. Geary, who is a practical book- 
keeper, and himself kept the books in his 
own handwriting, and therefore knew the fact 
of their insolvency on that date. After 
which, and within three months before the 
filing by them of their petition in bankruptcy 
(on July 21, 1869), the bankrupts obtained on 
credit from various parties in this city goods 
or chattels with intent to defraud, under the 
false color and pretense of carrying on busi- 
ness and dealing in the ordinary course of 
trade, which, the complainants allege, was a 
further violation of the bankrupt law. 

The defendant was held to bail by the com- 
missioner in five thousand dollars. 
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Case W*o. 15,196. 

UNITED STATES v. GEE. 

[2 Crunch, C. C. 163.] * 

Circuit Court, District of Columbia. April 
Term, 1819. 

Jury — Peremptory Challenge. 

Upon an indictment for larceny, in Alexandria, 
D. C, the prisoner is entitled to a peremptory 
challenge 

Indictment [against Thomas Gee] for steal- 
ing the money of James EL Caldwell. 

THE COURT decided that the prisoner 
was entitled to a peremptory challenge. 
Laws Va. v Nov. 13, 1792, p. 103, § 8. 



Case 3STo. 15,197. 

UNITED STATES v. GEORGE et al. 

[6 Blatchf. 37; 2 7 Int. Rev. Ree. 51; 1 Am. 
Law T. Rep. (U. S. Cts.) 53.] 

Circuit Court, S. D. New York. Feb. S, 1868. 

Customs Duties — Forfeitures — Distribution — 
Informer's Share. 

1. The provisions of the act of March % 1867 
{14 Stat. 546), in regard to the distribution of 
the proceeds of fines, penalties, and forfeitures 
incurred xmder the provisions of the laws re- 
lating to the customs, commented on. 

[Cited in The Monte Christo, Case No. 9,720.] 

2. Those provisions apply to the proceeds of a 
forfeiture incurred under the 3d section of the 
act of August 6, 1S46 (9 Stat. 54, 55). 

3. The provisions of the act of 1867, compar- 
ed with those of the 89th, 90th, and 91st sections 
of the act of March 2, 1799 (1 Stat. 695-697), 
in regard to the .distribution of the proceeds of 
forfeitures for a breach of its provisions. 

4. The proper practice, under the act of 1867, 
is for the court to pay to the collector the amount 
recovered, less the charges allowed, and for 
the collector to deduct duties and charges, where 
proper, and to pay the residue into the treasury 
of the United States, to be distributed, under the 
direction of the secretary of the treasury, to the 
persons, and in the proportions, prescribed by 
the decree of the "ourt. 

5. Preparatory to such decree, the court, while 
in possession of the fund, will determine dis- 
putes between persons claiming to share in the 
fund, as informers. 

In this case, which was an action of debt, 
commenced by capias, on the 21st of De- 
cember, 1867, to recover the sum of $59,722 
in gold coin, and §32,000 in United States 
currency, "as and for forfeitures, penalties, 
&c, incurred for violations of the revenue 
laws of the United States," the defendants 
[John W. George and others] submitted to a 
final judgment for the above 1 amounts, and 
paid the same into court as the proceeds of 
such judgment. Those proceeds were in 
court, awaiting such disposition of them as 
might be required by law. They were the 
proceeds of penalties and forfeitures in- 
curred under the provisions of the laws re- 

1 [Reported by Hon William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



lating to the customs. The record of judg- 
ment showed, that the declaration in the 
suit charged the defendants with having un- 
lawfully and fraudulently withdrawn and 
removed from a bonded warehouse, certain 
merchandise which was subject to duty by 
law, without the payment of the legal duties 
thereon, in violation of the 3d section of the 
act of August 6, 1846 (9 Stat. 54, 55), and 
claimed that the value of the merchandise, 
being the sums before mentioned, became 
thereby forfeited to the United States. Such 
3d section provided, that, if any warehoused 
goods should be fraudulently removed from 
any warehouse, the same should be forfeit- 
ed to the United States. A person who 
claimed to be entitled to an informer's share 
in such proceeds, now petitioned the court 
to ascertain and determine who was entitled 
to the informer's share 

Christopher Fine, for petitioner. 
Benjamin K. Phelps, Asst. Dist. Atty., for 
the United States. 



BLATCHFORD, District Judge. The 1st 
section of the act of March 2, 1867 (14 
Stat. 546), provides, that, "from the proceeds 
of fines, penalties, and forfeitures, incurred 
under the provisions of the laws relating to 
the customs, there shall be deducted such 
charges and expenses as are by law, in each 
case, authorized to be deducted, and, in ad- 
dition, in case of the forfeiture of imported 
merchandise ot a greater value than five 
hundred dollars, on which duties have not 
been paid, or, in case of a release thereof, 
upon payment of its appraised value, or of 
any fine or composition in money, there 
shall also be deducted an amount equivalent 
to the duties in coin upon such merchandise, 
(including the additional duties, if any,) 
which shall be credited in the accounts of 
the collector, as duties received, and the res- 
idue of the proceeds aforesaid shall be 
paid into the treasury of the United States, 
and distributed under the direction of the 
secretary of the treasury, in the manner fol- 
lowing, to wit: one-half to the United States; 
one-fourth to the person giving the informa- 
tion which has led to the seizure, or to the 
recovery of the fine or penalty, and, if there 
be no informer other than the collector, 
naval officer, or surveyor, then to the officer 
making the seizure; and the remaining one- 
fourth to be equally divided between the 
collector, naval officer, and surveyor, or such 
of them as are appointed for the district in 
which the seizure has been made, or the 
fine or penalty incurred, or, if there be only 
a collector, then to such collector." The 
section then provides for a different distribu- 
tion where the information is given by the 
officer of a revenue cutter. The 4th section 
of the act repeals specially two sections of 
two former acts, relating to matters not in- 
volving any question arising in this case, 
and also repeals "all other laws, or parts of 
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laws, inconsistent with, or supplied by, the 
provisions of this act," and then provides, 
that "the secretary of the treasury shall 
prescribe all needful regulations to carry 
out and enforce the provisions of this act." 
These provisions of the act of 1807 are, to 
some extent, a substitute for provisions con- 
tained in the 80th, 90th. and 91st sections 
of the act of March 2, 1799 (1 Stat 095-697). 
The 89th section authorizes the collector, 
within whose district a seizure is made, or 
a forfeiture is incurred, for any breach of 
that act, to receive from the court in which 
a trial is had of any issue of fact, in any 
suit founded on any 'such breach, the sum 
recovered, after deducting all proper char- 
ges, to be allowed by the court, and re- 
quires him, on receipt thereof, to pay and 
distribute the same, without delay, accord- 
ing to law. The 90th section requires, that 
the proceeds of sales of property condemned 
by virtue of the act, and not previously 
bonded, shall, after deducting all proper 
charges allowed by the court, be paid by it 
to the collector of the district in which the 
seizure or forfeituie took place, as directed 
in the 89th section. The 91st section pro- 
vides, that all fines, penalties, and forfei- 
tures recovered by virtue of the act (and not 
otherwise appropriated) "shall, after deduct- 
ing all proper costs and charges, be dis- 
posed of as follows: one moiety shall be for 
the use of the United States, and be paid 
into the treasury thereof, by the collector 
receiving the same; the other moiety shall 
be divided between, and paid in equal pro- 
portions to, the collector, and naval officer 
of the district, and surveyor of the port, 
wherein the same shall have been incurred, 
or to such of the said officers as there may 
be in the said district; and, in districts 
where only one of the said officers shall 
have been established, the said moiety shall 
be given to such officer; provided, neverthe- 
less, that, in all cases where such penalties, 
fines, and forfeitures shall be recovered in 
pursuance of information given to such col- 
lector by any person other than the naval 
officer or surveyor of the district, the one- 
half of such moiety shall be given to such 
informer, and the remainder thereof shall be 
disposed of between the collector, naval of- 
ficer, and surveyor, or surveyors, in manner 
aforesaid." The section then provides for a 
different distribution where any fines, for- 
1 feitures, or penalties incurred by virtue of 
the act are recovered in consequence of any 
information given by any officer of a rev- 
enue cutter. By the 7th section of the act 
of May 28, 1830 (4 Stat 411), it is provided, 
that all forfeitures incurred under that act 
shall be distributed according to the provi- 
sions of the act of March 2, 1799. The 1st 
section of the act of March 3, 1SG3 (12 Stat. 
738>, provides that property forfeited under 
that section, or its Value, shall be disposed 
of as other foi-feitures for violations of the 
revenue laws. The act of 1&46, which is 
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the only act claimed to have been violated 
in the present cast, contains no provision 
giving any share to any person of any for- 
feiture for a violation of that act, and no 
provision respecting the disposition of the 
proceeds of such forfeiture. I have been 
unable to find any provision by statute re- 
specting the disposition of the proceeds of a 
forfeiture under the act of 1846, or respect- 
ing shares in the same except the provi- 
sion in the act of 1867. The provisions of 
the act of 1799 refer solely to forfeitures 
for a breach of that act itself. The act of 
1867, however, applies to the proceeds of all 
forfeitures incurred under the provisions of 
any laws relating to the customs' The act 
of 1846 is a law relating to the customs. 

On comparing the provisions of the act of 
1799 with those of the act of 1867, in the par- 
ticulars above recited, the following results, 
appear: In respect to the channel of dis- 
tribution, by the former act, the court is to 
pay the net amount remaining, after the de- 
duction of proper charges, to the collector of 
the district, and he is to "pay and distribute 
the same without delay, according to law;'* 
by the latter act, it is not provided to whom 
the court shall pay the net amount, but it is 
provided that the net amount shall "be paid 
into the treasury of the United States, aud 
distributed under the direction of the secre- 
tary of the treasury," in the proportions, and 
to the persons, designated by the act, the act 
not stating by whom it shall be paid into the 
treasury. The secretary of the treasury is 
required, by the latter act, to distribute the 
amount according to law, quite as much as the 
collector is required, by the former act, to 
distribute the amount according to law. The 
amount is required, by the former act, to be 
distributed under the direction of the collect- 
or, quite as much as it is required by the lat- 
ter act to be distributed under the direction 
of the secretary of the treasury. The provi- 
sion, in the latter act, that the secretary of 
the treasury shall prescribe all needful regu- 
lations to carry out and enforce the provisions 
of the act (the 2d and 3d sections of which re- 
late to the seizure of books aud papers in 
cases of fraud on the revenue, and to the en- 
forcement of liens for freight on imported 
merchandise in the custody of officers of the 
customs), gives to the secretary no greater 
power, in respect to prescribing regulations 
in reference to the distribution of the pro- 
ceeds of forfeitures, than the collector had in 
the same respect, under the former act, in 
subordination to his superior officers, or than 
the secretary himself had, under that act. 
The 4th section of the act of 1867 only re- 
peals laws and parts of laws that are incon- 
sistent with, or supplied by, the provisions of 
the acT of 1867. In respect to forfeitures for 
breaches of the act of 1799, the provision of 
that act, which requires the payment by the- 
court to the collector, of the net proceeds of 
such forfeitures, is not inconsistent with, or 
supplied by, any provision of the act of 1867. 
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In respect to such net proceeds, the pi*oper 
construction of the act of 1867 is, that the 
court is still to pay to the collector, under 
the S9th and 90th sections of the act of 1799, 
the anrount recovered, after deducting all 
proper charges allowed by the court. The 
collector is then to deduct, in proper cases, 
the amount representing duties, named in the 
act of 1867, and any other lawful charges, 
and is to pay the residue into the treasury of 
the United States. There is nothing, in the 
act of 1867, which takes away the right given 
to the collector, by the act of 1799, to receive 
from the court the proceeds of forfeitures for 
breaches of that act. So, also, with regard 
to forfeitures under the acts of 1830 and 1863, 
and under any other acts which adopt the 
mode of disposition of forfeitures prescribed 
by the act of 1799. In regard to the duties* 
mentioned in the act of 1867, the collector is 
the proper person, and the only proper per- 
son, to ascertain the proper amount represent- 
ing the duties, and it is impossible that that 
amount can be, as the act of 1867 requires, 
"credited in the accounts of the collector, as 
duties received," unless the collector receives 
the amount, so as to credit the United States 
with it in his accounts, as duties received. 
I think that the act of 1867 intends, that the 
collector shall receive from the court the 
whole amount, and not merely an amount 
equal to the duties. The act evidently recog- 
nizes the then existing practice, and assumes 
that the collector will receive from the court 
the proceeds, less the lawful charges and ex- 
penses which the court may allow to be de- 
ducted from the proceeds while in court, and 
in substance provides, that he shall ascertain 
the duties, if any, and retain them, and then, 
instead of distributing the balance himself, 
shall pay it into the treasury of the United 
States. And there is no reason for any dif- 
ferent mode of procedure in the case of a for- 
feiture for a violation of the warehousing act 
of 1846, nor is there any thing in the act of 
1867 to indicate that the collector is not to re- 
ceive the proceeds of such a forfeiture. There 
may be duties to be ascertained and retained 
by the collector, in cases under the act of 1846, 
quite as much as in casesundertheact of 1799, 
or under any other customs act. The effect of 
the change made by the act of 1867, in regard 
to the channel of distribution, is merely to 
substitute the treasury of the United States 
for the coffers of the collector, as a place of 
deposit for the money, when nothing is left 
to be done in regard to it but to distribute 
it, and to substitute the secretary of the treas- 
ury for the collector, as the ministerial agent 
of distribution. In regard to the distributees, 
both acts give the same quantum, one-half, to 
the United States; the act of 1799 divides the 
other half equally among the collector, the 
naval officer, and the surveyor, except that, 
where some person other than the naval offi- 
cer or the surveyor is informer to the col- 
lector, such informer receives a moiety of 
such other half, and the other moiety thereof 



is divided equally among the Collector, the 
naval officer and the surveyor; the act of 
1867 gives one-fourth of the whole to the in- 
former, and, if there be no informer other 
than the collector, the naval officer, or the 
surveyor, then to the officer making the sei- 
zure, and directs that the remaining one- 
fourth shall be equally divided among the col- 
lector, the naval officer, and the surveyor. 
Where an officer of a revenue cutter is the in- 
former, the distributees and their shares are 
the same, under the two acts. 

Such being the state of the law on this sub- 
ject, and the money before named being in 
court, in this case, D. Henry Burtnett pre- 
sents a petition to this court, setting forth 
that he is the person who gave the informa- 
tion which led to the recovery in this case; 
that he claims an interest, as informer, in 
said money; that five other persons, named 
Davis, Webster. Wiggin, Giles, and Hefflin, 
also claim to have given information of the 
character aforesaid, and claim to be informers 
herein; and that the petitioner has served no- 
tice of his claim, as such informer, on the col- 
lector and on the United States attorney. 
The prayer of the petition is, that the court 
will refer it to a commissioner of the court, 
to take proof of the facts, and of the respec- 
tive claims and rights of the several persons 
claiming to be the informers herein, as such 
claimants, and report the same to this court, 
with his opinion thereon, as to who is or are 
the informer or informers herein. Notice of 
the presentation of the petition has been serv- 
ed on the United States attorney, and on the 
collector, and on the other persons named as 
claiming to be informers. 

It is contended on the part of the petitioner, 
that the court has jurisdiction to determine 
the question, as to who is or are the person 
or persons entitled, as informer or informers, 
to share in the money. The attorney for the 
United States denies the jurisdiction of the 
court, and contends, that, under the act of 
1867, the secretary of the treasury has the 
exclusive power to determine who is the in- 
former. 

On the part of the petitioner, it is urged 
that, independently of the act of 1867, the 
court has inherent jurisdiction to determine 
all claims to moneys which are in court, and 
that such jurisdiction is not taken away by 
the act of 1867; that, under the act of 1799, 
and kindred acts, it has always been held, by 
the courts of the United States, that they have 
jurisdiction to examine and decide contested 
claims to the proceeds of forfeitures under 
the act, while such proceeds are still incourt, 
and to direct in what manner they shall be 
distributed; that, it having been so held in 
respect to the act of 1799, there is nothing in 
the act of 1867 taking away or affecting such 
jurisdiction; that the act of 1S67 confers no 
authority on the secretary of the treasury to 
determine or adjudicate who the informer is, 
in case of a dispute; that, in such a case, a 
resort must be had to a proper judicial tri- 
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bunal; that the secretary of the treasury has 
no judicial functions; and that the act of 
1867 merely makes him, instead of the col- 
lector, the ministerial officer for paying over 
the money to such persons as the proper judi- 
cial tribunal declares are entitled to it under 
that act. 

A similar question came before the circuit 
court of the United States for the district of 
^ew Jersey, in 1824, in the case of Westcot 
v. Bradford [Case No. 17,429]. In that case, 
there was a forfeiture decreed by the district 
court for New Jersey, of certain property, for 
violations of the act of 1799. While the pro- 
ceeds of the forfeiture were in that court, 
Bradford presented to it a petition, setting 
forth, that the condemnation took place in 
pursuance of information given by him to the 
collector, and praying for the payment to him 
of the informer's share, one-quarter, given by 
the 91st section of the act. The district court 
made a decree, establishing the claim of Brad- 
ford, as informer, and directing that the mon- 
ey in court be paid to the then collector, to be 
disposed of by him as directed by the decree. 
The decree disposed, finally, of the whole 
fund remaining in court, as concerned all the 
parties interested in it— the United States, the 
collector who made the seizure, and the in- 
former—leaving nothing to be done but to exe- 
cute the decree. The collector appealed to 
the circuit court from the decree. The circuit 
court held, that the petition of Bradford was 
a.n original suit, from the decree in which an 
appeal would lie. Ajx objection was taken, in 
the circuit court, to the power of the district 
court to direct a distribution of the proceeds 
of the forfeiture remaining in court This ob- 
jection was put on the ground, that the 89th 
section of the act of 1799, which authorized 
the collector to receive from the court, or its 
officer, the sums recovered, after deducting 
costs and charges, and enjoined upon him the 
duty of making the distribution, was impera- 
tive on the court, and ousted its general juris- 
diction to make the distribution. But the 
court (Mr. Justice Washington delivering the 
opinion) held, that the S9th section merely 
pointed out the officer who was to receive the 
money from the court, and who was to dis- 
tribute it, where no dispute existed respecting 
the distribution; that the jurisdiction of the 
court, to examine into contested claims to the 
money, while under its control, and to direct 
the collector in what manner it was to be dis- 
tributed, was not taken away, or even im- 
pliedly affected; and that if, upon general 
principles, this could be questioned, the point 
was directly settled in the case of Jones v. 
Shore's Ex'rs, 1 Wheat [14 U. S.] 462. The 
decree of the district court was affirmed, so 
far as it directed how the funds in court 
should be distributed. 

In the case of Jones v. Shore's Ex'rs the 
fund was in the circuit court, as the pro- 
ceeds of a penalty or forfeiture, under the 
embargo act of December 22, 1807 (2 Stat 
451), and was required by the 6th section of 



! the act of January 9, 1808 (Id. 454), to be dis- 
! tributed and accounted for in the manner pre- 
' scribed by the act of 1799. A contest, as to 
; shares in the fund, was brought before the 
i circuit court. The case went to the supreme 
court, on a division of opinion. That court 
i directed that the money in the circuit court 
! be paid to the collector, with directions to him 
i as to how he should distribute it. This was 
! in 1816. 

, In the case of MeLane v. U. S. f 5 Pet. [30 
U. S.] 404, the supreme court say: " Where 
a sentence of condemnation has been finally 
pronounced, in a ease of seizure, the court, as 
an incident to the possession of the principal 
cause, has a right to proceed to decree a dis- 
tribution of the proceeds, according to the 
; terms prescribed by law; and it is a familiar 
1 practice to institute proceedings of this na- 
! ture, wherever a doubt occurs as to the rights 
of the parties who are entitled to share in the 
distribution." The same doctrine was held 
in The Josefa Segunda, 10 Wheat. [23 U. S.] 
| 312, 323, 324. 

I In Hooper v. Fifty-One Casks of Brandy 
{ [Case No. 6,674], the district court for Maine 
j (Ware, J.) entertained the petition of an in- 
j former, for a share of the proceeds of a for- 
', feiture, incurred under the act of 1799, the 
collector and surveyor being the adverse par- 
• ties, and sustained the claim of the informer. 
; The court, in its opinion, expressly upholds its 
jurisdiction, on the authority of the cases of 
Westcot v. Bradford and MeLane v. U. S. [su- 
pra]. 

In the case of U. S. v. Fifty Thousand Ci- 
gars [Case No. 4,7S2], the district court for 
Massachusetts (Lowell, J.) entertained peti- 
tions filed by several persons claiming shares, 
as informers, in the proceeds, in court, of for- 
feitures incurred under the act of 1799, and 
made a decree that one of them was entitled, 
i as informer, to one-fourth of the fund. 
i This jurisdiction being well established, 
there is nothing in the act of i867 which takes 
it away, or which confers on the secretary of 
the treasury any more power to decide dis- 
puted claims to the fund than the collector 
I had under the act of 1799. The judicial tri- 
[ bunal which has the custody of the fund, is 
; the proper forum to entertain and decide dis- 
) putes as to shares in the fund, and to direct 
! how it shall be distributed, and to what per- 
J sons, under the act of 1867, under the direc- 
| tion of the secretary of the treasury, as a 
1 ministerial officer. To this end, it is proper 
, to refer the matter to a commissioner of the 
1 court, for the taking of testimony on the part 
of all parties concerned, and for a report 
On the coming in of the report, the court will 
make such decree as is warranted by the 
j facts, in regard to the subject matter of the 
j petition, and will direct the money to be paid 
j over to the collector, and to be by him, sub- 
ject to the provisions of the act of 1867, paid 
into the treasury of the United States, and to 
be then distributed, under the direction of the 
secretary of the treasury, to the persons, and 
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in the proportions, prescribed by the decree of 
this court. The hearing before the commis- 
sioner will be on notice to all parties haying 
any claim to the fund. 

[Subsequently the controversy, between the par- 
ties ii. regard to their respective rights .to > the 
fund in court was determined. Case J\o. lo,iy5.j 
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UNITED STATES v. GEOKGE et al. 

[6 Blatchf. 406.] i 

Circuit Court, S. D. New York. April 16, 1869. 

Customs Duties— Forfeitures— Distribution — 

authoritt to compromise— informers. 

1. The proper course of practice, where claims 
are made by the United States, by customs 
officers, and by informers, to a fund m court, 
paid in under the laws relating to the customs. 

2 There is no statute of the United States' 
which forfeits the value of dutiable goods which 
have been unlawfully removed from a bonded 
warehouse, without payment of the customs du- 
ties. 

3. Customs' officers and informers are enti- 
tled to share only in fines, penalties, and for- 
feitures which are created by some law of the 
United States. 

4 The authoritv to compromise, conferred on 
the secretary of the treasury by the tenth sec- 
tion of the act of March 3, 1863 (12 Stat 740), 
is not an authority to compromise criminal pros- 
ecutions. 

5. The authority so conferred, defined and ex- 
plained. 

6. The secretary of the treasury has no pow- 
er, under any act of congress, to compromise 
criminal proceedings pending in court. 

7. Duties are not simply a charge upon mer- 
chandise, to be collected only by means of the 
eustodv of the property, but are a personal debt 
against the importer, which may be collected by 
a civil action. 

[Cited in U. S v. Boyd, 24 Fed. 691.] 

8. Money in the registry of the court, which is 
shown to have been demanded by the United 
States as duties, to have been due as such, and 
to have been paid as such, must be distributed 
by the court as such. 

9. The rights of customs' officers and informers 
are' rights which should be carefully protected. 

10. In a contest between informers, he is the 
informer, who, with the intention of having his 
information acted upon, first gives information 
of a violation of law, which induces the prose- 
cution, and contributes to the recovery of the 
fine, penalty, or forfeiture which is eventually 
recovered. 

[Cited in U. S v. Simons, 7 Fed. 712.] 

This was a controversy between the cus- 
toms' officers and certain informers- on the 
one hand, and the United States on the other, 
and also between the informers, among them- 
selves, in regard to the distribution of a cer- 
tain fund, which originally consisted of $59,- 
722 in gold, and §32,000 in currency, and 
which was paid into the registry of this court 
under the following circumstances: In the 
•summer of 1867, the officers of the customs, 
having discovered chat great frauds upon the 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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government hud been perpetrated by persons- 
doing business in the city of Xew York, un- 
der the name of J. W. George & Co., by 
means of the withdrawal, without payment 
of duties, of dutiable merchandise, from their 
bonded warehouse, Nos. 290 and 291 West 
street, criminal proceedings were instituted 
against the offenders, in which several of 
them were arrested and held to bail for trial, 
and a civil action for duties, amounting +o 
$400,000, was commenced in the district 
court, against one of them named Henry- 
Hart, in which suit a large amount of real 
estate and personal property was artached- 
A quantity of segars, appraised at some $25,- 
000, was also seized by the collector, as for- 
feited by reason of these frauds. Pressed 
by these proceedings, the offenders com- 
menced negotiations with the officers of the 
government, which terminated in an agree- 
ment, made at Washington, with the secre- 
tary of the treasury, by which it was ar- 
ranged that the offenders should pay to the 
United States the sum of $59,722 in gold, for 
the duties on the segars, brandy, rum, gin 
and wine withdrawn by them without pay- 
ment of the duty, and also $32,000 in cur- 
rency, as penalties for the illegal abstrac- 
tion of such bonded merchandise; and that, 
upon such payment, the government should 
discharge all the property which had been at- 
tached or seized, and release the offenders 
from all civil and criminal liabilities relating 
to the illegal transactions. Accordingly, in- 
structions were issued to the district attorney 
to carry into effect this arrangement, and the- 
offenders proceeded to make the payment 
agreed on. This payment, however, by ar- 
rangement with the district attorney, was 
not made in the action for duties which was 
pending in the district court; but a new, and, 
in some sense, a friendly action of debt was* 
commenced in this court, not for duties, but 
for penalties and 'forfeitures, amounting to* 
the sum agreed on, namely, $59,722 in gold, 
and $32,000 in currency, in which action judg- 
ment was confessed on the same day, and 
the same was satisfied, on the payment into 
the registry of this court of the sums de- 
manded. At the same time, the property at- 
tached in the action pending in the district 
court was released from custody, and all the* 
criminal proceedings were stopped. The se- 
gars held under seizure by the collector were 
also directed to be released, on due entry and 
payment of the duties to the collector. There 
being thus $59,722 in gold, and $32,000 in 
currency, in the registry of this court, a con- 
troversy arose respecting the rights of the 
customs' officers and the informers in this 
fund, it being claimed, by the officers and 
the informers, that no part of it was duties, 
but that it was all penalties and forfeitures, 
and, as such, distributable, one-half to the 
government, one-fourth to the customs' offi- 
cers, and one-fourth to the informers. [See 
Case No. 15,197.] A controversy also arose 
between the parties claiming to be the in- 
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formers, in regard to their respective rights. 
One-hall* of the gold and one-half of the cur- 
rency being clearly payable to the United 
States, was so paid, by consent, and one-half 
of the residue of the currency, admitted to be 
payable to the collec or, was paid, by consent, 
thus leaving iu fie registry $29,861 in gold, 
and $8,000 in currency. To one-half of this 
$29.S01 in gold the customs' officers laid 
claim, and the informers claimed the other 
half, as well as the balance of the currency. 
These several claims were set forth by peti- 
tions, under which, by order of the court, tes- 
timony in behalf of all the parties was taken 
by the clerk, rpon these petitions, and some 
363 pages of testimony, with a mass of ex- 
hibits, the case now came before the court 
for its determination. 

Simon Towle, for the United States. 
Clarence A. Seward, Christopher Fine, and 
Asa W. Tenney, for the several informers. 

BENEDICT, District Judge. The course of 
procedure adopted in this matter appears to 
have been somewhat irregular. A more prop- 
er practice would have been, for the customs' 
officers and the informers to have set forth 
Their claims to this fund by petitions, to which 
answers should haye been interposed by the 
government, and, upon the issues thus fram- 
ed, and the testimony adduced by the re- 
spective parties, in support of their allega- 
tions, a decree could have been rendered, with 
less danger of confusion and mistake. The 
respective parties petitioning here seem to 
have treated each petition as an answer to 
the others; and the customs* officers appear 
to have considered themselves entitled to 
prove their case under the petition presented 
by the United States. But, as all parties have 
spread out their case very fully in the evi- 
dence, and as all the points in controversy- 
have been considered and argued by the coun- 
sel, without objection, as if duly pleaded, it 
appears unnecessary to direct the proceedings 
to be reformed. 

In considering the questions thus presented, 
it will be convenient to examinei first, the 
claim made by the customs' officers and the 
informers to the portion of the fund consist- 
ing of $29,S61 in gold. The claim in regard 
to this is, that the $59,722 in gold, of which 
the $29,861 remaining in the registry is a 
moiety, consisted of fines and penalties, and 
that a moiety of it is given by law to the cus- 
toms' officers and informers; while, on the 
part of the United States, it is contended that 
the $59,722 was not fines and penalties, but 
duties, in which no person is entitled to share 
with the government. 

The determination of this issue renders it 
necessary to consider, at the outset, the ef- 
fect of the record of the judgment in favor of 
the United States, and against the offenders, 
which was entered on the 27th of December,' 
IS67, and was satisfied upon the payment of 
this fund into the registry. This record, 
which it has been suggested, on this argu- 



ment, must be conclusive in favor of the cus- 
toms* officers and informers, would, as I view 
it, if held conclusive, deprive those persons of 
| any right to any portion of this fund. This 
1 will appear from an examination of the record 
' itself. The cause of action which the record 
sets forth, and which was admitted by the 
confession, is, that certain parties defendant 
unlawfully removed from the bonded ware- 
house dutiable goods, without payment of the 
duties, whereby, as it is averred, the value of 
the goods became forfeited to the United 
States, and the United States oecame enti- 
tled to have of the defendants $59,722 in 
gold, and $32,000 in currency. The record 
nowhere refers to any statute by virtue of 
which the alleged forfeiture axos.e, and no 
statute has been found which forfeits the 
value of goods for any such act as is set forth 
in the declaration, or which, upon the facts 
stated in the declaration, created a legal lia- 
bility on the part of the defendants to pay to 
the United States this $59,722 in gold, and 
$32,000 in currency. Customs' officers and in- 
formers can claim to share only in fines, pen- 
alties, and forfeitures which are created by 
some law of the United States. If no statute 
exists, by virtue of which any particular sum 
of money, whether called a fine, a penalty, or 
a forfeiture, has been demanded and paid, no 
customs* officer or informer can share in the 
money. Here was no forfeiture of goods, for, 
uo goods subject to forfeiture were proceed- 
ed against. The segars which were seized by 
the collector were released, without any oth- 
er condition than that they should be duly 
entered, and the duties be paid; and the illegal 
acts charged in the declaration did not ren- 
der the parties liable in a civil action, under 
any law of the United States, to such fines 
and penalties as were demanded. It may be 
that the $32,000 in currency, which formed 
part of the demand, can be held to be thirty- 
two fines of $1,000 each, incurred by virtue 
of the act' of August 6, 1846 (9 Stat. 53), and 
that portion of the fund has been so treated 
by the government. But this would not af- 
fect the $59,722 in gold, which is now under 
consideration. If, then, the record alone were 
to be looked to as fixing the rights of the 
parties, it would seem to confer no right upon 
the customs* officers and informers to a dis- 
tributive share of the gold in the registry. 
This difficulty has been realized on this pro- 
ceeding, and, accordingly, the customs' offi- 
cers and informers have not rested their 
claims upon the record of the judgment alone, 
but have, without objection on the part of the 
government, introduced much testimony to 
show the real nature of the claims made by 
the government against the offenders. The 
case being thus opened, evidence has been al- 
so introduced by the United States, tending 
to show the circumstances under which tins 
money was demanded and paid. This evi-' 
dence, therefore, thus introduced by the re- 
spective petitioners, and which discloses the 
actual liabilities which the parties who paid 
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this money were under to the United States, 
And from which they sought to be discharged 
by the payment which they made, must be 
considered in connection with the record, in 
determining the character of the fund in ques- 
tion, and the rights of the parties to share 
therein. It is proper to say here, that, if the 
course of this proceeding had been otherwise, 
and the judgment entered on the 27th of De- 
cember, 1S67, had been relied upon as deci- 
sive of the character of this fund, it would, 
doubtless, have been incumbent upon the 
court— called on, as this court is by this pro- 
ceeding, to distribute a fund in its registry— 
to require a fuller explanation than has yet 
been given of the circumstances under which 
that judgment was taken. On this argument, 
it has been treated by the counsel for the gov- 
ernment as an inadvertence, and, perhaps, 
properly so treated; but, it is such an inad- 
vertence as to require full explanation before 
I should feel justified in disposing of this 
large amount of money in accordance with 
its terms. 

Looking, then, into the evidence as it has 
been given, it appears, that certain parties, 
doing business under the name of J. TV. 
George & Co., perpetrated frauds upon the 
government, by removing for consumption, 
dutiable goods from a bonded warehouse, 
without payment of the duties; that criminal 
proceedings were commenced against them, 
and also a civil suit to recover some $400,000 
of duties, in which suit a large amount of 
property was attached; that, thereupon, the 
offenders applied to the secretary of the treas- 
ury for relief, and then, plainly and deliber- 
ately, admitted themselves to be liable to the 
government for duties amounting to $59,722 
in gold, which they promised to pay, together 
with the sum of $32,000, as thirty-two penal- 
ties for as many unlawful withdrawals, which 
they also admitted to have been made by 
them; and that, thereupon, the secretary 
agreed that all the parties implicated should 
be released from all civil and criminal liabil- 
ity relating to the transactions in which they 
had been engaged, upon the payment of such 
duties and penalties. In pursuance of this 
agreement, the parties did pay into the regis* 
try of this court the $59,722 in gold, and the 
$32,000 in currency, in question; and all the 
pending civil and criminal proceedings, were 
thereupon stopped by the district attorney. 
But the payment, instead of being made in 
the proceedings, pending at the time of the 
agreement with the secretary, was made in 
satisfaction of a judgment confessed by them 
in a friendly action, which they suggested 
should be commenced, as affording them a 
more satisfactory evidence of the payment of 
the money which they had agreed with the 
secretary to pay. ° 

Upon the evidence, it is claimed, on the part 
of the government, that the agreement made 
by the secretary was a compromise made 
"by virtue of the 10th section of the act of 
March 3, 1863 (12 Stat. 740), and, therefore, 



(Case No. 15,198) U. S. v. GEORGE 

decisive of the character of the fund realized 
in pursuance of it. To this view I do not 
assent. The authority, conferred by the act 
referred to, is an extraordinary power, which 
the interests of the secretary of the treasury, 
as well as those of the government, require 
to be carefully guarded against abuse. The 
statute, therefore, confines the power to the 
compromise of claims in favor of the United 
States, and confers no power at all in regard 
to criminal prosecutions. It looks, also, to 
the attorney of the government, in charge 
of the claim, as the proper place of origin 
for arrangements looking to a compromise, 
and might well be held to confer no power 
in regard to claims not in suit; and it re- 
quires, as the basis, and the only legal basis, 
of. action ou the part of the secretary, a re- 
port of the attorney of the government, show- ■ 
ing in detail the condition of the claim, and 
the terms of compromise proposed, and also 
showing the approval of the terms by the at- 
torney. It also requires, in addition, that 
the solicitor of the treasury shall recom- 
mend the acceptance of the terms. The act 
thus provides for the creation and preserva- 
tion of a complete record of all cases of com- 
promise, showing the transaction in detail; 
and the voluntary assent of three different 
officials to the terms of any compromise 
which it is proposed to accept, is required to 
make it effective. Under the statute, the ac- 
tion of the secretary is confined to the ac- 
ceptance or "rejection of the terms recom- 
mended by the attorney. Here, the terms 
agreed to by the secretary were never re- 
ported or recommended by the district attor- 
ney, and the action of the secretary must, 
therefore, be held to be without sanction of 
law, and of no effect as a legal compromise. 
The present case, in which it is claimed by 
the government, that the recommendation, 
by the district attorney, of terms requiring 
a* less sum than that finally agreed on with 
the secretary, warranted the secretary, un- 
der the statute, in accepting terms deemed 
more favorable, affords a good illustration of 
the result of any other than a strict adherence 
to the provisions of the act For, it seems, 
as I understand the figures, that the terms 
agreed upon by the secretary, although ap- 
parently less favorable to the offenders than 
those recommended by the district attorney, 
were, in fact, more favorable, and the sum 
realized was several thousands of dollars 
less than the parties themselves had offered 
to the district attorney. 

While considering the action of the secre- 
tary in making this compromise, I feel bound 
to notice another prominent feature in it, 
which is, that the secretary undertook to 
compromise the criminal proceedings which 
were pending in court. Neither the act of 
March 3, 1863,. nor any other act that I know 
of, confers that power on the secretary of the 
treasury. The solicitor of the treasury may, 
perhaps, have power, in a proper case, and 
upon his own official responsibility, to in- 
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struct a district attorney to effect a discon- 
tinuance of a criminal prosecution, for of- 
fences arising under the revenue laws; but 
I know of no statute which permits either 
the secretary or the solicitor to demand money 
of a person accused of crime, in consideration 
of causing a criminal prosecution to cease, al- 
though the money may be demanded for the 
United States, as was the case here. Civil 
suits for penalties and forfeitures may be 
compromised or remitted by the secretary, in 
the manner prescribed by law; but I appre- 
hend, that neither the power to determine 
the extent of punishment to be inflicted in a 
criminal proceeding, nor the pardoning power, 
has been entrusted to the secretary or the 
solicitor, or the collector. The action of the 
secretary, in regard to the criminal proceed- 
ings pending against John W*. George, Henry 
Hart, and others, was, therefore, of no legal 
or binding effect whatever; and his action in 
regard to the civil suits against the same 
parties was unauthorized, for want of com- 
pliance with the conditions which the stat- 
ute imposes upon his power of remission and 
of compromise. But, while the agreement 
made by the secretary has no effect, as a 
legal compromise, to determine the character 
of the fund in question, the admissions of the 
parties, made to the secretary, during the 
negotiation which ended in the agreement, 
are competent and very controlling evidence 
to show the liabilities of the parties to the 
government, and the real character of the 
fund which they subsequently paid in dis- 
charge of their liabilities. These admissions, 
with other uncontradicted evidence in the 
case, show, that the parties who paid this 
$00,722 in gold, were legally liable to the 
government, for duties upon segars and liq- 
uors, amounting to that sum. This cannot 
be disputed as to $34,834.50 of the amount; 
for, Henry Hart was the importer of segars 
on which the duties had been duly ascer- 
tained and assessed at that sum, and which he 
withdrew without payment of any duty. As 
to the remainder, being duties charged on 
rum, gin, brandy and wine, although the cus- 
tom-house officials seem to have had diffi- 
culty in tracing the articles, the secretary had 
thirty-two orders on the bonded warehouse 
fx>r certain specified withdrawals of such 
liquors, which were signed by these same par- 
ties, which quantities, it is proved, they with- 
drew without payment of the duties. The 
appraisers and other officers of the custom- 
house declare, that neither the records of the 
custom-house, nor the orders, nor both to- 
gether, enable any one to say what amount 
of duties has been lost; but there is evidence 
tending to show withdrawals of liquors by 
these parties from this warehouse, without 
payment of the duties. This evidence, with 
the admissions of the parties as to the 
amount, is sufficient to show that this is not 
a case of simply calling a sum duties, which 
was, in reality, penalties, as has been con- 
tended, but that an actual legal liability to the 



, government for duties existed, the exact 
I amount of which the parties admitted and 
i promised to pay. 

I It is said, that there could be no legal lia- 
bility for duties, because no duties can be 
'•collected, levied, and paid," as duties, un- 
less the merchandise is in the possession and 
control of the government; that, as soon as 
property is fraudulently withdrawn, the pow- 
er to collect duties ceases, and fines, penal- 
ties, and forfeitures are imposed. But the 
law is otherwise. Duties are not simply a 
charge upon the merchandise, to be collected 
only by means of the custody of the prop- 
erty. They are also a personal charge against 
the importer— a debt created by law, which 
may be collected by a civil action, wholly 
irrespective of the possession and custody of 
the goods. United States v. Lyman [Case 
Xo. 15,647], Here, segars, on which the duty 
was $34,S34.50, were actually imported by 
these parties, who were liable, as importers, 
for such duties, and who discharged that lia- 
bility by the payment of the fund in question, 
while the liquors were bought by them in 
bond, subject to duties, sufficient in amount, 
as they themselves admitted, to make up the 
balance of the $59,722, and which they be- 
came liable to pay when they withdrew the 
merchandise for consumption, as they subse- 
quently did. 

Again, it is said that there was no liability 
for duties, so far as the liquors were con- 
cerned, because these goods had been taken 
out of the bonded warehouse on bonds to de- 
liver them to a manufacturing warehouse, 
j whereby the right to duties was lost; and 
1 that the only subsisting liability was for 
damages upon the bonds. But the evidence 
shows, quite plainly, that the ostensible trans- 
fer to the manufacturing warehouse, which 
was owned by these same parties, was sim- 
ply a cover for the fraud. The real intention 
of the parties, when the goods were bought, 
was to withdraw them and put them upon the 
market, without payment of duties; and that 
intention was successfully carried out, by 
means of an ostensible transfer to the manu- 
facturing warehouse. The whole was one 
•single connected enterprise, namely, the with- 
drawal of these dutiable goods for consump- 
tion, without payment of the duties. Fur- 
thermore, if this $59,722 in gold be not duties, 
what is it? It is said to be penalties pre- 
scribed by the act of August 6, 1846. But, - 
the penalties prescribed by that act are a fine 
of $5,000, or imprisonment, in the discretion 
of the court, and a penalty of $1,000 for open- 
ing the warehouse, and getting access to the 
goods, in the absence of the custom-house 
officer. If the latter penalty was ever in- 
curred by these parties, which is by no means 
clearly shown, it form's the portion of the 
fund consisting of the $32,000 in currency, 
and is not the gold. Besides, what act pre- 
scribes a penalty in gold? 

But, the fund in court is said to be a sin- 
gle amount, paid by virtue of the duress of 
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'the civil and criminal proceedings, and, 
therefore, no part of it duties. An exaction, 
not based on a legal liability, paid to avoid 
the exposure and punishment likely to fol- 
low a criminal prosecution, is what is char- 
'acteristically termed, in common parlance, 
"hush-money." If such were the character 
'of this fund, it would not avail the customs' 
officers and informers, for, they are, by law, 
entitled to a certain share of lawful fines, 
penalties, and forfeitures, imposed and col- 
lected by virtue of provisions of law. No 
statute gives them any right to any portion 
of irregular exactions. But, to suppose the 
secretary of the treasury, or the solicitor, or 
the district attorney, to have consented to 
such an exaction from offenders like these, 
is to impute a gross dereliction. No such 
supposition is necessary to determine the 
character of this gold, for the evidence suf- 
ficiently shows that it was demanded as du- 
ties, was due as such, and was so paid. It 
must, accordingly, be distributed as such. 

In dismissing this branch of the case, I 
may properly add, that the action of the sec- 
retary of the treasury, in making the agree- 
ment which he did with these offenders, and 
which was severely criticised, on the argu- 
ment, as an attempt to deprive the customs' 
officers and the informers of their legal 
rights, does not appear to me to be capable 
of such a construction. If such an intention 
were disclosed by the proofs, it would receive 
no support at the hands of this court; for, 
the rights which the law gives to informers 
and to customs' officers, in order to insure a 
better enforcement of the revenue laws, are 
rights which are entitled to be carefully pro- 
tected, both by officials and courts. I dis- 
cover no such intention, in the action of the 
secretary, but only an effort to obtain for 
the government as great a portion of the du- 
ties legally due to it as was possible by the 
method adopted. Whether a vigorous prose- 
cution of the civil action for the $400,000 of 
duties supposed to have been lost, and a 
proper criminal punishment of the offenders 
for their crimes, together with an enforce- 
ment of the forfeitures incurred, would not 
have been a method more likely to secure 
obedience to the law in future, is, perhaps, 
open to question. It may be that such a 
course would have realized, in addition to 
these duties, a larger amount of penalties and 
forfeitures than the §32,000 which was paid. 
But the abandonment by the officers of the 
government of the prosecutions for penalties 
and forfeitures, although it may have been 
irregular or injudicious, can have no effect 
to change the character of a payment of du- 
ties, which is shown to have been made in 
discharge of a subsisting liability for such 
duties. My conclusion, upon this branch, of 
the case, is, therefore, that the customs' of- 
ficers and the informers have failed to show 
themselves entitled to a distributive share of 
the §29,861 in gold, now in the registry. 
- It remains only to determine who are the 
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informers entitled to the $8,000 in currency, 
which has been substantially conceded to be 
penalties distributable to the informers, the 
other one-quarter of the $32,000 in currency 
having been paid over to the collector, as 
penalties in which he was entitled to share. 
The persons claiming to be the informers 
are J. W. Wiggin, D. H. Burtnett, and J. W. 
Hefflin, on the one hand, who claim one- 
quarter of the whole amount of penalties; 
and E. D. Webster, Rodman G. Moulton, and 
John S. Beecher, on the other. The latter 
persons do not present, for the decision of 
the court, any issue between themselves, but 
have consented that whatever may be fQund 
payable to any of them shall be paid to the 
attorney who represents them all. They do, 
however, dispute the right of Wiggin, Burt- 
nett, and Heffiin, to any share as informers. 
I have examined with care the voluminous 
evidence bearing upon this question, and, 
while I am satisfied that Wiggin procured 
valuable evidence, and Burtnett and Hefflin 
evidence still more important, tending to 
make out a strong case against the offenders, 
without which, indeed, it is doubtful wheth- 
er any considerable sum would have been 
recovered from them, and, although it seems 
to me not consistent with justice that Burt- 
nett, who spent much time, and expended 
some money, in ferreting out the details of 
the fraud, and in finding the property, which 
was attached as the property of Henry Hart, 
should receive no reward, still I am unable to 
adjudge either Wiggin or Burtnett or Heffiin 
to be legally entitled to share in this fund, as 
informer. Their action cannot be said to 
have induced the prosecutions which were 
instituted. The fraud was discovered by 
others, proceedings were commenced in pur- 
suance of that information, and the clue to 
the parties was obtained before either Wig- 
gin or Burtnett or Hefflin gave any informa- 
tion. What they did was to furnish evidence 
tending strongly to confirm the truth of the 
statements of the informers. The informer 
is he who, with the intention of having his 
information acted upon, first gives informa*- 
tion of a violation of law, which induces the 
prosecution, and contributes to the recovery 
of the fine, penalty, or forfeiture, which is 
eventually recovered. Sawyer v. Steele 
[Case No. 12,406]; City Bank v. Bangs, 2 
Edw. Ch. 95. 105; Lancaster v. Walsh, 4 
Mees. & W., 16. In the present case, infor- 
mation had been given of the frauds, upon 
which positive and effective action was tak- 
en, and which contributed to the recovery of 
the §32,000, a considerable period before ei- 
ther Wiggin or Burtnett or Hefflin gave any 
information at all; and such first informers, 
who were Webster, Moulton, and Beeeha*, 
are the legal informers, entitled to the in- 
former's share of this fund. 

In accordance with these views, a decree 
must be entered adjudging that E. D. Web- 
ster, Rodman G. Moulton, and John S. Beech- 
er, are entitled, as informers, to the $8,000* 
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in currency, in the registry, and that the 
United States are entitled to the §29,861 .in 
gold. 
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UNITED STATES v. GEORGE et al. 

[3 Dill. 431: i 2 Cent. Law .T. 77; 22 Pittsb. 
Leg. J. 103.3 

Circuit Court, D. Minnesota. 1874. 

Action on Recognizance— Authority to Take 
— Requisites of Declaration. 

1. Leave by the trial court to the plaintiff to 
amend his declaration upon a forfeited i*ecog- 
nizanee given in a criminal proceeding, held not 
to be erroneous. 

2. Where a recognizance contains the usual 
provision that the party shall appear to answer 
to a particular charge "and not depart said court 
without leave thereof," it seems* not to be essen- 
tial to its validity that it shall on its face de- 
scribe the particular offense with which the 
party is accused. 

[Cited in State v. Edgerton, 12 R. I. 100.] 

3. The recognizance in suit held to describe 
the particular offense with sufficient certainty. 

4. In a proceeding upon a recognizance by 
declaration instead of scire facias, it is not nec- 
essary where the officer taking it has jurisdiction 
over cases of the .general description named in 
the recognizance to aver the existence of the 
particular facts, which establish that the offi- 
cer had authority to take it; following People v. 
Kane, 4 Denio, 530, and State v. Grant, 10 
Minn. 39 [Gil. 22]. 

Error to the district court [of the United 
States for the district of Minnesota]. 

The action in the district court was upon a 
recognizance entered into by the plaintiffs in 
error as the sureties of one Hiram George, 
in the sum of §5,000, before by I. N. Cardozo, 
Esq. a commissioner for the circuit court for 
the district of Minnesota. 

The condition of the recognizance appears in 
the following opinion of NELSON, District 
Judge, in the district court, on demurrer to 
the petition: 

This action is brought on a recognizance 
entered into before a commissioner of the 
United States circuit court, by which Hiram 
George, as principal. Win. H. Grant and 
Francis X. Brosseau. acknowledged that they 
owe the United States five thousand dollars 
upon the condition "that the said Hiram 
George shall be and appear at the district 
court of the United States, to be holden at 
Winona, in said district on the first Mon 
day of June, A. D. 1869, to answer to such 
matters and things as shall be objected to 
him on behalf of the United States for unlaw- 
fully, falsely and deceitfully uttering and 
publishing as true, certain false, forged and 
counterfeited writings for the purpose of de- 
frauding the United States, theu and there 
knowing the same to be false, forged and 
counterfeited, and not depart said court with- 
out leave thereof," &c. It is alleged in the 

i [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



declaration that the recognizance was filed 
for record, and that at the June term of the 
court, 1869, on the first day thereof, the de- 
fendant was called to appear, but that he fail- 
ed to do so, and a default was entered against 
all the parties. A demurrer was filed by the 
defendants. The point presented by the de- 
murrer and relied upon by the counsel for the 
defendants is, that no offense is charged in 
the recognizance over which this court can 
take jurisdiction. 

The statute (14 Stat. 12) enacts "that if 
any person or persons shall utter and publish 
as true, any false, forged, altered or coun- 
terfeited bond, bill * * * ov other writing, 
for the purpose of defrauding the United 
States, knowing the same to be false, forged, 
altered, or counterfeited, every such person 
shall be deenfed guilty of a felony, and shall 
be punished," &c. The commissioner, in the 
recognizance, has followed the language of 
the statute without particularly setting forth 
the kind of writing with which the accused 
intended to defraud the government. The 
intent being the gravamen of the charge, and 
a necessary ingredient of the crime, the au- 
thority of the commissioner to act is apparent 
from the instrument; the offense is set forth 
with sufficient clearness to enable the ac- 
cused to ascertain the principal charge he was 
expected to meet, and greater nicety In ver- 
ting out the offense was, to say the least, 
discretionary; it was not required in the war- 
rant of arrest, would have been unnecessary 
in the mittimus, and no good reason can be 
urged why it should be any more minutely 
described in the recognizance. In warrants 
of arrest some eminent criminal writers have 
claimed that it was unnecessary to set out 
the charge or offense at all, and none have 
deemed it necessary to set forth the offense 
alleged against the party with more than con- 
venient certainty. The same rule would ap- 
ply to the recognizance, and enough should be 
set out to show jurisdiction; no greater cer- 
tainty is required. The case of U. S. v. 
Hand [Case No. 15,296], cited by the counsel 
for the defendants, is not inconsistent with 
the views laid down by us in regard to stat- 
utory offenses. In that case the defendants 
entered into a recognizance upon the condi- 
tion "to answer a charge of wilful and cor- 
rupt conspiracy for burning the steamboat 
Martha Washington on the Mississippi river." 
It is an offense against the laws of the United 
States to enter into a conspiracy to burn a 
steamboat with intent to injure certain under- 
writers. The court sustained the demurrer 
on the ground that no offense could be com- 
mitted over which the federal courts had 
jurisdiction, unless the conspiracy to burn had 
been entered into with intent to injure the 
persons named in the act of congress creat- 
ing and defining the crime. The intent in the 
case before us is a necessary element of the 
offense, and is fully set forth in the recogni- 
zance. Without the allegation that the utter- 
ing and publishing as true, was with the 
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fraudulent intent specified in the statute, no 
crime would have been set out. Any writ- 
ing, without reference to its character, when 
uttered and published with the intent speci- 
fied in the act of congress, will subject the 
party to a criminal prosecution under this 
statute (14 Stat. 12). So under the act of 
congress considered by the court in U. S. v. 
Hand [supra], it was not the name of the 
steamboat that entered into the offense cre- 
ated by the statute, but the intent with which 
the conspiracy was entered into. 

Upon this view of the case I think the de- 
murrer should be overruled, with leave to 
plead in twenty days. 

On the overruling of this demurrer the de- 
fendants pleaded that at the time of making 
the recognizance the said Hiram George was 
unlawfully imprisoned by the said Cardozo 
and others in collusion with him, in the com- 
mon jail, and was there unlawfully kept and 
detained until the said recognizance was ex- 
ecuted to procure the release of the principal 
from such wrongful imprisonment. Issue 
was taken on this plea, and the case was by 
stipulation tried to the court, who found that 
the bond was not procured in the manner 
pleaded^ and gave judgment against the de- 
fendants for tie amount of the recognizance. 
To reverse this judgment, the sureties in the 
recognizance prosecute this writ of error. 

Masterson & Simons, for plaintiffs in error. 
Wm. W. Billson, Dist. Atty., for the Unit- 
ed States. 

DnxON, Circuit Judge. 1. The recogni- 
zance, in this case was sought to be enforced 
by a complaint or declaration, and thereto 
the defendants first pleaded, in effect, nul tiel 
record, and on this plea the cause was tried 
before the court, and after its submission 
the court "ordered that the plaintiff have 
until the first day of the next term to amend 
its complaint, and upon failure to do so that 
judgment be entered in favor of the defend- 
ants." 

The action of the court permitting the plain- 
tiff to amend the declaration is assigned as 
error. The record does not state that any ex- 
ception to this ruling of the court was taken, 
and there is nothing to show that the court 
improperly allowed the declaration to be 
amended. 

2. An amended declaration having been fil- 
ed, the defendants demurred thereto, substan- 
tially on the ground that no offense is stated 
in the recognizance over which the court can 
take jurisdiction. The demurrer was over- 
ruled, and this ruling is now assigned as er- 
ror. This objection assumes that it is essen- 
tial to the validity of a recognizance that it 
shall specify or describe the particular of- 
fense with which the principal cognizor is 
charged— a proposition which I do not de- 
cide, though I do not wish to be understood 
as conceding it to be sound. It is perhaps 



sufficient that the papers filed in the prin- 
cipal case or proceeding, and the entries of 
record therein, show that the recognizance is 
one taken by a competent court or officer in a 
proceeding properly commenced, and within 
the jurisdiction o? the tribunal or magistrate 
taking the obligation State v. Randolph, 22 
Mo. 474, and authorities cited. The recog- 
nizance in suit contains, inter alia, a provi- 
sion that the principal should "not depart 
from said court without leave thereof," the 
effect of which, pccording to Hawkins (Hawk. 
PI. C. bk. 2, c. 15, § S4), whose language is 
approved in the last case cited, is that the 
party shall not only appear and answer the 
particular charge, bat also "be forthcoming 
and ready to answer to any other informa- 
tion exhibited against him while he continu- 
ed not discharged.** See, also, People v. 
Stager, 10 Wend. 431; Champlain v. People, 
2 Coinst [2 N. Y.3 SI. 

I believe there are cases in this country 
holding that such a provision does not dis- " 
pense with the necessity of the recognizance 
describing the particular charge for which the 
party is to answer, but I do not care to enter 
upon this inquiry, because, conceding for the 
purposes of this ease, that the special offense 
must be described in the recognizance, my 
judgment is that in the case before me it is 
described with sufficient certainty. The rea- 
sons for this view are very satisfactorily 
stated in the opinion of the district judge in 
whose conclusion I fully concur, and whose 
judgment will be found supported by the fol- 
lowing cases:. State v. Randolph, supra; 
State v. Rogers (horse stealing), 36 Mo. 13S; 
State v. Marshall (seduction), 21 Iowa, 144; 
Besimer v. Pgople, 15 111. 439; Browder v. 
State, Ala. 58; Hall v. State, Id. S27; Com. 
v. Nye, 7 Gray, 316; People v. Blankman, 17 
Wend. 252; State Treasurer v. Bishop, 39 Vt. 
353. 

3. The next assignment of error is that the 
recognizance on its face, or in connection 
with facts stated in the declaration, does not 
show that the commissioner had any juris- 
diction or authority to take it. And in argu- 
ment it is insisted that it does not appear by 
the recognizance or such parts of the record 
as are before the court that the offense was 
committed by George within the district, or 
when committed, etc. It is not necessary 
that these circumstances should be shown on 
the face of the recognizance. In New York, 
where the proceeding is by declaration in- 
stead of scire facias, it has been expressly 
decided that in such a declaration it is not 
necessary to aver the special facts showing 
the officer had authority to take the recogni- 
zance in the particular case. People v. Kane, 
4 Denio, 530; Champlain v. People, 2 Coinst 
[2 N. Y.] SI; and these eases have been ex- 
pressly approved by the supreme court of 
Minnesota, as applicable to the proceedings 
in this state as to admitting offenders to bail. 
State v. Grant, 10 Minn. 39, 48 [Gil. 22]; U. 
S. v. Rundlett [Case No. 16,20S]; U. S. v. 
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Horton [Id. 15,393]; Furgison v. State, 4 G. 
Greene, 302. 

As none of the assignments of error are well 
taken, the judgment of the district court 
must be affirmed. Affirmed. 



Case No. 15,200. 

UNITED STATES v. The GEORGE 
DARBY. 

[26 Law Rep. 566.] 

District Court, S. D. New York. June, 1864. 

Smi'piNG — Regulations — Proceeding ox Voy- 
age. 
A vessel has not proceeded or departed on her 
voyage, within the provisions of acts of congress 
of July 13, 1861 [12 Stat. 255], and May 20, 
1862 [Id. 404], and the rules and regulations of 
the secretary of the treasury supplementary 
thereto, until she is outside the limits of the 
harbor of her port of departure. 

In admiralty. 

Mr. Smith, Dist. Arty., and Mr. Lowrey, for 
the United States. 
Webster & Craig, for the vessel. 

BETTS, District Judge. The collector of 
the port, on Sept. 26, 1863, seized the above 
vessel and cargo, anchored in the harbor, 
haying commenced to depart from this port, 
destined on a voyage to Beaufort, N. O. 
.The next day a libel of information was 
filed against the vessel and cargo in the 
cause, demanding the forfeiture of the ves- 
sel and cargo, and their condemnation to the 
use of the United States, because of the 
violation of the acts of congress of July 13, 
1861, and May 20. 1862 (12 Stat. 257 and 
404), and the proclamations of the president 
of Aug. 16, 1861 [Id. 1262], and May 12, 
1862 [Id. 1263], and the rules and regula- 
tions of the secretary of the treasury of 
May 12, 16, and 23, and of Aug. 28, 1802. 
The Atlantic Navigation Company, a corpo- 
ration established by the laws of the state 
of New York, intervened by their secretary 
and filed their answer and claim to the suit 
against the vessel, Oct 1, 1862, claiming to 
,be -her true and bona fide owners, and tak- 
ing an issue of general denial to all the 
charges inculpating the vessel in the mat- 
ters alleged against her, the owners of the 
vessel not being owners of or claiming any 
interest in the cargo. Various parties, as- 
serting interests in the property and mer- 
chandise laden on board, also intervened and 
filed claims and answers in full defence of 
the action implicating the cargo seized with 
the vessel. 

The various issues were brought before the 
court for hearing in the December term of 
1863, and were proceeded with for the pros- 
ecution and defence during five successive 
days, fully occupied in giving parol and 
documentary evidence, and in submitting 
oral arguments thereon, the counsel for the 
respective parties reserving the privilege al- 
so of supplying further explanations and 



discussions upon the entire controversy by 
written briefs and arguments. The last of 
these papers were delivered to the court 
during the March and April terms of the 
present year. On the final submission of the 
case, however, it was agreed between the- 
parties that the decision of the court should 
be limited to the issue with the vessel alone, 
without affecting the claimants of the cargo 
or of the government in that branch of the 
suit affecting the cargo, the counsel for 
those claimants withdrawing themselves,, 
with the consent of the United States at- 
torney, from taking part in the issue in re- 
spect to the culpability of the vessel. 

There seems to be no ground of contro- 
versy upon the proofs that the claimants of 
the vessel were, at the time the voyage- 
was undertaken, bona fide owners of the 
vessel; that the port of Beaufort, in the 
state of North Carolina, though territorially 
within the enemy's country, was, under the 
statutes and regulations, in force in this re- 
spect, open and free to the lawful com- 
merce of the United States in vessels duly 
cleared and licensed in the United States; 
that this vessel had been in proper form 
cleared and licensed at the custom-house at 
this port for the voyage intended to be made 
at the time hence to that port, and that the- 
cargo discovered upon the vessel, and al- 
leged to be contraband of war and unlawful- 
ly placed there, was laden on board without 
the actual knowledge of or notice to the 
claimants or their agents of any illegal or 
irregular act on the part of the vessel in 
respect thereto, other than what the clear- 
ance and permit granted the vessel at the 
custom-house at this port, previous to her 
effort to leave the port on her intended voy- 
age, may have imported in contemplation of 
law. The gravamen of the charges against 
the vessel was, first, that she was carrying 
i as part of her lading articles contraband of 
war; and secondly, that she was proceeding 
from this port to Beaufort, in violation of 
the provisions of the statute before referred 
to, as supplemented by the regulations of 
the treasury department, which are co-oper- 
ating with the said statutes as an entire 
enactment. 

The gist of the defence, except in the par- 
ticular of fact, that the voyage complained 
of had not actually been entered upon and 
commenced when the vessel and cargo were 
seized, rests upon the proposition of law set 
up by the claimants, that the acts alleged to 
have been committed by the vessel were 
not unlawful, within any provision of the 
existing law. A succinct and connected 
statement of the terms of the acts of July 
13, 1861, and May 12, 1862, together with 
the regulations appointed by the secretary 
of the treasury, will exhibit a satisfactory 
exposition of the purport of the enactments 
governing the subject in question. The act 
of July 13, 1861 (section 5), enacts that all 
commercial intercourse by and between the- 
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inhabitants of any state in a state of insur- 
rection and those of the rest of the United 
States, shall cease and be unlawful so long 
as such condition of hostility shall continue, 
and all goods and merchandise coming from 
said states into the others by land or water, 
and all proceeding to the same, together 
with the vessel or vehicle conveying the 
same, shall be forfeited to the United States. 
The act of May 20, 1862, authorizes regula- 
tions to be adopted by the secretary of the 
treasury with respect to the transportation 
•of goods from any foreign or domestic port 
for the use of the insurgents, those regula- 
tions having the same sanction and force as 
statutory enactments. The rules and regu- 
lations prescribed by the secretary of the 
treasury, admitted by the counsel for the 
-claimants on the trial to be legally authen- 
ticated, were issued by the department in 
May and August, 1862, and are made in the 
libel of information substantive grounds of 
charge against the vessel in this suit. The 
time import of the act of May 20, 1862, is to 
empower the secretary of the treasury to 
apply by his regulations conditions to the 
trade to be after permitted with insurrec- 
tionary ports, of the same efficiency as if im- 
posed by direct legislation of congress. And 
accordingly, violations of the rules restrict- 
ive of such trade are subject to like penal- 
ties as if the regulation was one of direct 
and positive legislation. But the overt acts, 
made criminal by the acts of congress re- 
ferred to in the libel of information in the 
cause, are those of actual trading or inter- 
course with the ports or citizens and in- 
habitants of insurrectionary places, or the 
proceeding or departure of vessels to carry 
into effect such intercourse or trading. The 
libel nowhere alleges that the purpose and 
intention to carry on commercial intercourse 
at Beaufort, or with the rebels, or to supply 
them with articles contraband of war, in 
the contemplated voyage, subject the vessel 
to condemnation and forfeiture. The libel 
does not aver the purpose and intention per 
se of the owners of the vessel to prosecute 
an unlawful commercial intercourse with 
the enemy, or supply them with articles con- 
traband of war, were a criminal offence, 
subjecting the vessel to forfeiture. The al- 
legations are, that the ship is now at the 
port of New York, and was there seized as 
forfeited to the United States, "for proceed- 
ing to a state declared to be in insurrection 
against the United States, in violation of the 
acts of congress and regulations of the sec- 
retary of the treasury," &c. If the prepa- 
ration of the vessel for the voyage she pur- 
posed performing was in violation of the 
regulations of the secretary of the treasury, 
or the provisions of the act of congress, it 
is not made by the libel the gravamen of 
the offence alleged to have been committed 
by her. The libel charges that "the said 
George Darby and cargo are forfeited to 
the United States for proceeding to a state," 



&c. The vessel was seized and detained in 
the hax'bor immediately after leaving her 
dock, and in the open body of the harbor. 
The blow was struck when the criminal act 
was under premeditation and fully resolved 
upon, perhaps, mentally by the accused 
party, so that the guilty deed was morally 
accomplished; but it yet lacked that phys- 
ical perpetration necessary to constitute the 
derelictum which only is cognizable by civil 
law. The government detectives, who sed- 
ulously supervised in secret the outfitting of 
the vessel in this port, and watched every 
step in her preparation, were obviously cau- 
tioned that she could not be interfered with 
whilst moored in the harbor, and waited 
until she cast off from her dock to arrest 
her in the act of violating the law "in pro- 
ceeding" from this port to Beaufort. The 
arrest of the vessel was virtually concomi- 
tant with her casting off from her moorings, 
as the seizing officers went immediately on 
board her, and she was brought to anchor 
immediately by their orders, and prevented 
from departing from this port or proceed- 
ing" upon such undertaking. 

The propositions of fact insisted on by 'the 
libellants are, in substance, that the liquors 
taken on board the vessel were contraband 
of war, and that permits and licenses there- 
for were fraudulently and evasively obtain- 
ed at the custom-house, so as to make the 
clearances and permits therefor legally void; 
and that the vessel was seized proceeding 
on a voyage from this port to Beaufort, with 
a view to commercial intercourse there, in 
violation of the act of congress referred to, 
she not having obtained a lawful permit 
therefor. 

The claimants contest these positions of 
fact and law, denying that the vessel, when 
arrested, was proceeding on the voyage al- 
leged, or that she was lawfully seizable in 
this port on the allegations contained in the 
libel; that the cordial laden on board her 
was contraband of war, or that the ship 
was responsible for the liquor admitted on 
board under the permit of the custom-house, 
and insisting that neither the law nor the 
regulations of the treasury department make 
the vessel responsible for the liquors found 
on board of her. 

I think the decision of the supreme court 
in the case of The Active, 7 Cranch [11 U. 
S.] 100, establishes the principle that the * 
action of the schooner in this case, at an- » 
chor or in motion within the harbor, under 
way, with a view of pursuing a voyage to 
Beaufort, was not a proceeding or departure 
within the interdiction of the law, and does 
not authorize her arrest in this case. The * 
vessel was not, in judgment of law, pro- - 
ceeding to the port of Beaufort in violation 
of law, until she had gone out of the port 
of New , York. There had accordingly no ■ 
right of action accrued in the case when the 
vessel was attached by warrant, and the 
libel must be dismissed. 
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Case KTo. 15, SOI. 

UNITED STATES v. The GEORGE M. 
BAIN. 

. [See Case No. 14,496.] 



Case Wo. 15,202. 

UNITED STATES v. GEORGETOWN 
BRIDGE CO. 

[3 Cranch, C. C. 369.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Highways — Repairs. 

The Georgetown Bridge Company is bound to 
keep in repair the road leading from Georgetown 
to the little falls bridge, notwithstanding the act 
of congress of the 13th of July, 1813 [3 Stat. 
12], "to incorporate a company for making a 
certain turnpike-road in the county of Wash- 
ington, in the District of Columbia/* 

Presentment against "the Georgetown 
Bridge Company for not keeping in repair 
the road leading from Georgetown to the 
little falls bridge.'* By the act of Maryland 
of 1791 (chapter SI), a company was incor- 
porated, by the name of ''The Georgetown 
Bridge Company/' "to erect a bridge over 
the river Patowmack at or near George- 
town." This act says nothing of a road. 
By the act of Maryland of 1795 (chapter 44), 
the Georgetown Bridge Company is author- 
ized "to open a road not exceeding sixty- 
feet in width, from Georgetown to a bridge 
to be erected over the river Patowmack at 
or near the little falls;" and by the 2d sec- 
tion it is declared, "that the said road shall 
be a public highway forever, and kept in re- 
pair by said company." The road was open- 
ed accordingly, and the bridge erected. By 
the act of congress of July 13, 1813 (3 Stat. 
12), "to incorporate a company for making: 
a certain turnpike-road in the county of 
Washington, in the. District of Columbia," 
a company was incorporated by the name 
of "The Georgetown and Leesburgh Turn- 
pike Company," "for the purpose of opening, 
gravelling, and improving a road in the 
counties of Washington and Alexandria, in 
the District of Columbia, from the inter- 
section of Falls street and Water street, in 
the town of Georgetown, to the boundary- 
line of the District of Columbia, in the most 
direct and practicable route towards Lees- 
burgh, conforming as nearly as shall be 
found advantageous and convenient, to the 
present main road leading from the said in- 
tersection towards Leesburgh, and through 
the counties of Washington and Alexandria 
as aforesaid." By the 5th section, commis- 
sioners were to be appointed, who were re- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



quired, upon the request of the president 
and directors of the company, to "cause to be 
surveyed, laid out and ascertained, describ- 
ed and marked, by certain metes and bounds, 
the aforesaid turnpike-road, described in the 
first section of this act, not less than sixty 
feet in breadth, in such routes, tracts, or 
courses for the same respectively, as, in the 
best of their judgment, will combine short- 
ness of distance with the most convenient 
ground, and the smallest expense of mon- 
ey." "And the said commissioners, upon 
completing the said survey of the said road, 
shall return a plat and certificate of such 
survey to the said clerk" (of the circuit court 
for the county of Washington), "and the 
same, being accepted by the said court, shall 
be recorded by the said clerk; and there- 
upon the said road, so laid out, shall be tak- 
en, used, and occupied as a turnpike-road 
and public highway forever/* By the 11th 
section it is enacted, "That it shall be the 
duty of the said corporation to keep the 
said road in good repair; and if, in neglect 
of their said duty, the said corporation shall, 
at any time, suffer the said road to be out 
of repair so as to be unsafe or inconvenient 
for passengers, the said corporation shall be 
liable to be prosecuted,*' &c. The commis- 
sioners under this act surveyed and laid out 
a road from the bridge to the boundary line 
of the District, towards Leesburgh, but not 
from Georgetown to the bridge; and this 
company never made that part of the road, 
nor expended any money upon it. 

Mr. Coxe, for defendants, moved the court 
to quash the presentment, and contended 
that as, by the act of congress incorporating 
the Georgetown and Leesburgh Turnpike 
Company, that company had a right to make 
the old road a turnpike, the defendants were 
relieved from the duty of keeping it in re- 
pair. 

Mr. Swann, for the United States. There 
is no inconsistency in the two acts. The 
new company was not bound to occupy the 
old road as a turnpike, and could not so oc- 
cupy it unless surveyed, and the survey re- 
turned to and accepted by the court. They 
could demand toll only upon that part of the 
road which was so surveyed. The old road 
was a privilege granted for the benefit of 
the bridge, and without which the bridge 
would be of no use to the public, or benefit 
to the proprietors. 

THE COURT (nem. con.) refused to quash 
the presentment. 

An indictment was afterwards sent up to 
the grand jury, who returned it ignoramus. 
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Case INo. 15,204. 

UNITED STATES v. GIBERT et al. 

[2 Sumn. 19.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1834. 

Robbery on High Seas— Piracy— Continuance 

—Separate Trials— Indictment— Concxi;- 

sion — New Trial — Evidence. 

1. It is not a sufficient ground for a delay of 
the trial of a capital case, that the party wishes 
it, in order to procure papers from a foreign 
country, since this court cannot issue process, 
which will be effectual in procuring such papers. 

2. Convictions for murder may ,takc place, 
where the murdered body is not found. 

[Cited in TJ. S. v. Matthews, Case No. 15,741a; 

IT. S. v. Williams, Id. 16,707; St. Clair *. 

U. S., 154 U. S. 152, 14 Sup. Ct. 1009.] 
[Cited in brief in State v. Lamb, 28 Mo. 227.] 

3. The weight and character of circumstan- 
tial evidence. 

' [Cited in U. S. v. Macomb, Case No. 15,702.] 

4. In order to affect all the officers and crew 
of a piratical vessel with guilt, the original voy- 
age must have been undertaken with a piratical 
design, and the officers and crew have known 
and acted upon such design; otherwise those only 
are guilty, who actively co-operated in the piracy. 

[Cited in brief in Com. v. Nickerson. 5 Allen, 
525. Cited in State v. Furney, 41 Kan. 115, 
21 Pac 216; State v. Soper, 10 Me. 297.] 

5. It would not be sufficient to affect them 
with guilt, if they had known, that the voyage 
was intended to be an illegal one, as in the slave 
trade, contrary to the laws of Spain. 

6. The simple fact of presence on" board the 
piratical vessel, where there was no original 
piratical design, is not sufficient per se to affect 
a party with the crime. 

[Cited in State v. Furney, 41 Kan. 115, 21 
Pac. 216.] 

7. All, who are present, acting and assisting 
in the piracy, are to be deemed principals. 

8. The prohibition in the constitution of the 
United States, "Nor shall any person be subject, 
for the same offence, to be twice put in jeopardy 
of life or limb," means, that no person shall be 
tried a second time for the same offence, after 
a trial by a competent and regular jury, upon 
a good indictment, whether there be a verdict of 
acquittal or conviction. Therefore, the circuit 
court of the United States cannot grant a new 
trial in a capital case, after a verdict regularly 
rendered upon a sufficient indictment. Davis, 
J., dissenting, held that the privilege, intended 
to be secured by the prohibition, might be waiv- 
ed by the prisoner. 

[Cited in U. S. v. Keen, Case No. 15,516; U. 
S. v. Shoemaker, Id. 16,279; U. S. v. Hard- 
ing, Id. 15,301; Macy v. De Wolf, Id. 8,933; 
U. S. v. Holmes, Id. 15,382; U. S. v. Wil- 
liams, Id. 16,707; Holmes v. Oregon & C. 
R. Co., 9 Fed. 239; U. S. v. Watkinds, 6 
Fed. 159; Sparf v. U. S., 156 U. S. 175, 
15 Sup. Ct, 321.] 

[Cited in Ex parte Brown, 68 Cal. 180, 8 Pac. 
831; Brown v. Swineford, 44 Wis. 287: 
Harp v. State, 59 Ark. 113, 26 S. W. 715. 
Disapproved in Re Keenan, 7 Wis. 697. 
Cited in Kohlheimer v. State, 39 Miss. 
548; Re McClaskey (Okl.) 37 Pac. 858; Mc- 
Donald v. State, 79 Wis. 653, 48 N. W. 864; 
Mount ^. State, 14 Ohio, 295; State v. Davis, 
31 W. Va. 393, 7 S. E. 26; State v. Horns- 
by, 8 Rob. (La.) 583. Disapproved in State 
v. McCord, 8 Kan. 241; U. S. v. Salter, 1 
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Pinney, 282; Weinzorpflin v. State, 7 
Blatchf. 196. Cited in brief in Williams v. 
State, 10 Ind. 517.] 

9. Quaere — If this prohibition extends to the 
state courts? 

10. A new trial may be granted in a capital 
case,, where the jury has been discharged from 
giving a verdict; for then the party has not been 
put in jeopardy of his life. 

[Distinguished in U. S. v. Keen, Case No. 

15,510. Cited in Holmes v. Oregon & C. R. 

Co., 9 Fed. 239J 
[Cited in Kohlheimer v. State, 39 Miss. 548; 

State v. Davis, 31 W. Va. 393, 7 S. E. 26; 

State v. Walker, 26 Ind. 353.] 

11. The prohibition in the constitution is a 
recognition of an old maxim of the common law, 
and, therefore, we are to resort to the common 
law to ascertain its true meaning. 

[Cited in Kohlheimer v. State, 39 Miss. 548.] 

12. There is no instance of a new trial grant- 
ed by the English courts in capital cases, where 
the indictment was sufficient, and there has not 
been a mistrial. 

[Cited in State v. Howard, 17 N. H. 197.] 

13. Qucere — If the courts of the United States 
may grant new trials in cases of misdemeanors. 

[Cited in U. S. v. Morris. Case No. 15,815; 

Ex parte Lange, 18 Wall. (85 U. S.) 204.] 
[Cited in Henning v. State, 106 Ind. 394, 6 

N. E. 803, 7 N. E. 4.] 

•14. Qua?re — If congress may invest the courts 
of the United States with the power to grant 
new trials in all criminal cases, capital or other- 
wise. X 

[Cited in U. S. v. Plumer, Case No. 16,056.] 

15. A writ of error does not lie at the common 
law for the refusal of a court to grant a new 
trial. 

[Cited in U. S. v. Jarvis, Case No. 15,469; 
U. S. v. Plumer, Id. 16,056; Ex parte 
Lange, 18 Wall. (85 U. S.) 185.] 

[Cited in Fay v. Parker. 53 N. H. 387; Welch 
v. County Court, 29 W. Ya. 6S, 1 S. E. 340.] 

16. According to the constitution of the Unit- 
ed States, "no fact, once tried by a jury, shall 
be otherwise re-examined than according to the 
rules of the common law;" therefore, independ- 
ent of the express prohibition of the constitution, 
there can be no new trial, in a capital case, after 
a regular trial once had upon a good indictment. 

[Cited in Fay v. Parker, 53 N. H. 387; State 
v. Elden, 41 Me. 169; State v. Lee, 10 R. 
I. 495. Cited contra in State v. McCord, 8 
Kan. 232.] 

17. Whether prisoners shall be tried sepa- 
rately or together, rests in the discretion of the 
court. 

[Cited in Ballaid v. State (Fla.) 12 South. 
868. Cited in brief in Com. v. James, 99 
Mass. 439; Doyle v. People, 147 HI. 395, 
35 N. E. 372. Cited in Maton v. People, 
15 111. 539.] 

IS. Where the reason assigned for separate 
trials was, that the prisoners might use the 
testimony of each other in their defence; held, 
that this would not justify the court in the ex- 
ercise of Its discretion. 

19. Quaere— If the court, for the reason as- 
signed, would have a right to grant separate 
trials, and thus deprive the government of the 
right to exclude ah the confederates from being 
witnesses, and render them competent, when 
they would otherwise be incompetent. 

20. The clerk of the court, upon the ar- 
raignment of the prisoners, did not further pro- 
ceed, upon their pleading not guilty, to ask 
them, how they would be tried, so that they did 
not make the usual reply, "By God and their 
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country." JSeld that, under the laws of the 
United States, the plea of not guilty put the 
prisoners upon the country by a sufficient issue, 
without any further express words. 
[Cited in Ccm. v. McCormaek, 126 Mass. 258; 

State v. Soper, 16 Me. 300; Territory v. 

Kee (N. M.) 25 Pae. 926.] 

21. A question cannot be put to a witness, the 
relevancy of which does not appear. 

[Cited in brief in Real v. People. 42 N. Y. 
275.] 

22. Where the court instructed the jury, that 
certain confessions of the prisoners, reduced to 
writing, and not produced on the trial, ought to 
be disregarded by the jury, although they came 
out upon direct interrogatories of the cross-ex- 
amining counsel for the defence, held, if there 
was any error in this instruction, it was favor- 
able to the prisoners, and that the suporession 
of the writings afforded no presumption of law, 
but of fact only in the case. 

23. If the persons, who made the confessions 
were not identified, but the testimony was only, 
that some did confess, not being named or iden- 
tified, such confessions could not be applied 
to any particular prisoner as proof of his guilt, 
but might be considered by the jury* so far as 
they applied to the identification of the piratical 
vessel. 

24. The log-book is not proof per se of the 
facts therein stated, except in certain cases pro- 
vided for by statute. 

[Cited in Paine v. Maine Mut. Marine Ins. 
Co., 69 Me. 571.] 

25. It was proper to admit parol evidence to 
establish the time of the sailing of the Panda 
on her voyage, and to prove the course and ter- 
mination of the voyage, without proving, that 
the log-book was missing or lost. 

26. The rule, requiring the production of the 
best evidence, is applied to reject secondary evi- 
dence, which leaves that of a higher nature be- 
hind in the power of the party: but not to re- 
ject one of several eye-witnesses to the same 
facts, for the testimony of all is in the same 
degree. 

[Cited in U. S. v. Scott, 25 Fed. 471.] 
[Cited in Putnam v. Goodall, 31 N. H. 424; 
State v. Kilgore, 70 Mo. 547.] 

27. Where the officers, attending upon the 
jury, under a mistake of duty, permitted them 
to read the newspapers,— the officers first in- 
specting them, and cutting out everything, that 
in any mannei related to the trial,— and it ap- 
peared, that in point of fact the jury never saw 
anything in any newspaper relative to the trial, 
and, after the chaige from the court, were not 
allowed to see any until they had delivered their 
verdict, held, that it was an irregularity in the 
officer, but net sufficient to justify the court in 
setting aside a verdict, and granting a new trial, 
or treating the matter as a mis-trial. ] 

[Cited in Henning v * State > 106 Ind. 394, 6 
N E 80S, 7 N. E. 4; Jones v. People. 6 
Cal. 452; State v. Robinson, 20 W. Ya 
757.] 

28. Nor would it be sufficient for this purpose, 
to show, that some of the jurors drank ardent 
spirits during the trial, when the prisoners' 
counsel consented in open court to this indulgence 
to those whose health might require it, unless it 
was also shown, that the indulgence was gross- 
ly abused, and operated injuriously to the pris- 
oners, o 

[Cited in Creek v. State, 24 Ind. 155; Jones 
y People, 6 Cal. 452; Perry v. Bailey, 12 
Jkan. 546; State v. Greer, 22 W. Va. 827.] 

29. The indictment charged the piracy to have 
been committed "on the high seas, within the 
admiralty and maritime jurisdiction of the 
United States, and out of the jurisdiction of anv 



particular state." Eeld, that this was a suffi- 
cient statement of the venue, without anv fur- 
ther specification of place. 
[Cited in St Clair v. U. S., 154 U. S. 145, 

14 Sup. Ct. 1006; Kelly v. U. S., 27 Fed 

620.] 

«£Q' The crim ^s act of 1790, c. 9, § 8 [1 Stat. 
IIS], as well as the act of 1820, c. 113 [3 Stat 
600], applies to all murders and robberies com- 
mitted on board of or upon American shins on 
the high seas. 

31. A conclusion of an indictment against the 
form of the statute (in the singular) is sufficient 
in all cases, where the offence is distinctly with- 
in more than one independent statute. 

32. Also a conclusion against the form of 
the statutes (in the plural) would be good, even 
if the offence were punishable bv a single stat- 
ute only. 

33. A sworn interpreter may take advantage 
of the suggestions of others, who are not sworn, 
with regard to the proper interpretation of tes- 
timony, stating the result to the court as his 
own interpretation. , 

[Cited in Skaggs v. State, 108 Ind. 56, 8 N. 
E. 697.] 

34. Where the prisoners were placed within 
the bar, and within a reasonable distance from 
their counsel, who could constantly have free 
access to them, and to whom the court stated, 
that every delay of time for that purpose would 
be cheerfully given, and it was given, held, that 
to place the prisoners in the very front benches 
of the bar, by the side of their counsel, would 
have been an indulgence inconvenient and unnec- 
essary, and that the court did not err, under the 
circumstances of *he case, in refusing it. 

35. The court did not err in refusing to have 
the order of the prisoners (twelve in number) 
changed, before the introduction of each of the 
witnesses for the government, who were ex- 
cluded from the court room, and after the first 
of these witnesses had been examined and had 
retired. 

36. The witnesses for the government were 
allowed, with the chart of the Mexican's course 
before them, to be asked the question, whether, 
under the circumstances stated of the supposed 
time of starting of both vessels, the Mexican and 
Panda would or would not be likely to meet 
at the point marked on the chart. Held, that 
this was a direct and proper question, and not 
leading. 

37. The practic* in this court in capital cases 
is for counsel to state the points of law, on 
which they wish instructions to the jury, at some 
time before the charge is given, that the court 
may have time to examine and consider them. 

38. It would be improper to grant a new 
trial, on the ground of newly-discovered evi-> 
dence, proceeding from persons, who were char- 
ged as joint offenders with the prisoners, and 
were incompetent at the time of the trial, but 
have been acquitted. 

[Cited in State v. Bean, 36 N. H. 128.] 

39. No bill of exceptions lies in anv capital 
case, in the courts of the I T nited States. 

[Cited in State v. Croteau, 23 Vt. 42; State 
v. Ryan, 120 Mo. 88, 22 S. W. 486, 25 S. 
W. 354.] 

40. The only mode contemplated by the laws 
of the United States to revise the opinions of the 
judges of the circuit court in criminal cases is, 
when the judges are divided in opinion at the 
trial, and then the point of division may be 
certified to the supreme court for a final decision 
under the judicial act of 1802, c. 31, § 6 [2 Stat. 
159]. 

41. No bill of exceptions lies at common law in 
cases of treason and felony. 
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42. Quaere — If one lies in cases of misdemean- 
ors. 

43. If the court has the power in a capital case 
to allow a bill of exceptions, it is too late to 
present it, when no tender has been made at the 
trial, and after the motions for a new trial and 

-• in arrest of judgment have been argued and 
overruled. 

Indictment against Pedro Gibert, Bernardo 
de Soto, Francisco Ruiz, Nicola Costa, Anto- 
nio Ferrer, Manuel Boyga, Domingo de Guz- 
man, Juan Antonio Portana, Manuel Castillo, 
Angel Garcia, Jose Velasquez, Juan Montene- 
gro, otherwise called "Jose Basilio de Cas- 
tro," part of the officers and crew of the 
Spanish schooner Panda, for robbery on the 
high seas, committed on board the American 
"brig Mexican. The brig Mexican belonged 
to Salem, and was owned by Joseph Peabody. 
It sailed from Salem for Rio Janeiro on the 
29th August, 1S32, under the command of 
Captain Butman; having on board a valua- 
ble cargo, and twenty thousand dollars in 
specie. On the 20th September, in 33° N. lat. 
and 34° 30' W. Ion., she fell iu with a sus- 
picious-looking vessel, from which she made 
many efforts, but unsuccessfully, to escape. 
This vessel, a schooner, having come up with 
the Mexican, fired a gun, and the captain of 
the latter, seeing that the schooner was arm- 
ed with one long and two small guns, and 
that her decks were crowded with men, felt 
himself obliged to submit, and accordingly 
hove to. He was then hailed, and ordered to 
come on board the strange vessel, which 
mandate he obeyed in his own boat, but on 
reaching the schooner, five men jumped into 
the boat, and ordered it to be rowed back to 
the brig. On arriving on board the brig, 
they directed the captain to accompany them 
into the cabin, where, brandishing their 
knives, threatening and beating him, they 
•compelled him to give up the money which 
-was in his possession. A communication was 
then made with their companions on board 
the schooner, who sent a launch and carried 
away the treasure. The party on board the 
Mexican then left, after confining the crew 
■below, breaking the compasses, and destroy- 
ing the rigging and tackle. They also set fire 
to the caboose, in which they placed a tub of 
combustibles, and lowered the mainsail in 
such a way that it would speedily ignite. A 
short time afterwards, however, the captain 
contrived to get upon deck, and extinguished 
the fire before it had caught the mainsail. 
They then repaired their damages as well as 
they were able, and returned to Salem, where 
they arrived on the 2d of October. Informa- 
tion of what had taken place was immediate- 
ly disseminated throughout this aud other 
■countries, and reached the coast of Africa, 
where Captain Trotter, commanding the Brit- 
ish brig of war Curlew, was then cruising. 
Oircumstances led that gentleman to believe 
that the schooner Panda, then lying in the 
river Nazareth, was the vessel which had 
■captured the Mexican. He immediately. 
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therefore, proceeded to take measures against 
her. These measures resulted in the cap- 
ture of the Panda, but the escape, for the 
time, of her crew. No ship's papers or log- 
book were found on board of her, although 
diligently sought for; and, owing to some 
accident, she shortly afterwards blew up, 
thereby killing several of the Curlew's men. 
Captain Trotter then sailed to other ports, 
still making efforts to discover the crew of 
the Panda, and at last succeeded in arrest- 
ing the prisoners, and carried them into 
Portsmouth, England. By the British gov- 
ernment, they were sent to this country for 
trial; the offence of which they were charged 
having been committed on hoard a vessel of 
the United States.2 

2 Upon the conduct of the British government, 
and Captain Trotter, the court, in summing 
up to the jury* remarked as follows: 

STORY, Circuit Justice. There was another 
topic, on which he must say a few words, and 
that was the remarks, which had been made in 
relation to the manner, in which the prisoners 
had been brought here, and upon the circumstan- 
ces of their capture. He should feel himself 
unworthy of the station he occupied, if he did 
not advert to this topic, because, if he rightly 
understood the prisoners' counsel, an attempt 
had been made to throw a great deal of doubt 
over the motives and actions of Captain Trotter, 
and even of the British government itself, for 
having sent the case for trial to this country. 
The British government, on this occasion, finding 
persons in England in custody of one of its own 
officers, accused of piracy on an American ves- 
sel, chose to send those persons here, where the 
best evidence could be obtained, and where the 
greatest facilities and advantages for their trial 
were to be found. Over piracy, all nations ex- 
ercise equal jurisdiction, and the British govern- 
ment might justly have exercised it in this case. 
But they, preferred, that the offenders should be 
tried by the citizens of that country against 
whom the offence had been committed. And 
I may say, tha* this conduct of the British gov- 
ernment can scarcely receive too much praise 
from an American citizen. How could this case 
have been decided in England? None of the 
crew of the Mexican, or her owner, were there. 
How could the evidence heard before this court, 
and which occupied its attention during the 
three first days of the trial, have been heard in 
England? Let us look, too, at the conduct of 
Captain Trotter. He was an officer of the Brit- 
ish navy, stationed on the coast of Africa, with 
directions to use his exertions in suppressing the 
slave trade. He was there discharging the par- 
ticular duty, which had been assigned to him, 
and was under no obligation to trouble himself- 
about pirates. But he receives information ot 
the robbery of the American brig and that the 
pirate is supposed to he on the African coast, and 
immediately goes in quest of her. What mo- 
tive could this gallant officer have had to inter- 
fere in this matter, but a sense of justice, and a 
desire to protect the rights of the whole world? 
He had nothing to gain, and he might encounter 
a great deal of peril, obloquy, and responsibility. 
Under these circumstances Captain Trotter does 
interfere. He goes in search of the pirate. And 
you know, gentlemen, it was no ordinary peril 
he encountered. Mr. Quentin has stated facts 
sufficient to prove to you the danger of the un- 
dertaking, even when the crew of the Panda 
were not on board to make resistance. Had 
the crew remained on board, and used the means 
in their possession, the loss of lives among the 
British, they being in open boats, must neces- 
sarily have been great. Now what inducement 
had Captain Trotter to encounter all this, but a 
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It appeared by the evidence of Jose Perez, 
one of the crew of the Panda, who had be- 
come a witness for the government, that the 
schooner Panda sailed from Havana on or 
about the 20th of August, 1832, with Pedro 
Gibert, master, and Bernardo de Soto, mate, 
bound for St. Thomas on the coast of Africa, 
with a cargo of new rum, about thirty bales 
of cloth, muskets, powder, &c; that she fell 
in with the Mexican on the 25th of Septem- 
ber, and robbed her of twenty thousand dol- 
lars. Of the prisoners, Ruiz, Boyga, Castillo, 
Garcia and Montenegro were identified as 
among those who went on board the Mex- 
ican, and actively co-operated in the robbery. 
The trial lasted fifteen days. 

The prisoners were defended by George S. 
Hillard and David L. Child. 

A. Dunlap, Dist. Atty., for the United 
States. 

In the course of the trial, many points 
arose, and were considerably discussed. 
These appear in the motion for a new trial, 
which will be found in a subsequent page, 
and all received the consideration of the 
court in the full and learned opinion, which 
was given on that motion. 

On the first day of the trial, Child ad- 
dressed the court, in relation to a motion for 
the production of the log-book of the Panda, 
and read an affidavit from the mate of the 
Panda and others, stating that the log-book 
was in the possession of certain parties in 
Portsmouth, England; that the manifestos of 
the cargo, &c. of the Panda, were also at the 
Havana, and might be had by sending for 
them. Time was requested, in order that 
these necessary documents might be procured. 

THE COURT overruled this motion, on the 
ground that it could not issue process, which 
would be effective in procuring the papers al- 
luded to; it had no authority in Great Brit- 
ain, or Havana. It was also stated, by an 

high sense of public duty, not merely to his own 
country, but to the commercial world. It is said, 
that there was something mysterious about the 
conduct of this brave officer. I have never ob- 
served any thing of the kind, gentlemen, during 
this trial; it remains for you to say, whether 
any thing of the kind exists. His station was 
on the African coast, and he could not leave it 
without orders from home. He made the cap- 
ture, and communicated it, where he was in 
duty bound to do, to the heads of the admiralty. 
We know that he did this, because we find the 
British government taking cognizance of his 
act, and sending the prisoners to be tried here 
with reference to it. Suggestions had been 
thrown out, and questions asked, as to whether 
money had not been divided among the crew of 
the Curlew. This question no person could mis- 
understand for a moment. Now, I must say, as 
an individual, that, on the most careful examina- 
tion. I have found nothing, done by Captain 
Trotter, that a man in his situation might not 
fairly do. The learned judge farther stated, in 
reference to this matter, that if, in this first in- 
stance of national reciprocity, British officers 
found themselves accused without sufficient rea- 
son, it would be. as it was the first, most assured- 
ly the last time they would expose themselves 
to such consequences. 



English officer, who was one of those, who 
boarded the Panda, that the log-book of that 
vessel had never been discovered. 

The arguments to the jury, were confined 
very much to a review of the evidence. Hill- 
ard, for the prisoners, contended that the- 
Panda had been fitted out for a slaving voy- 
age, for which alone, doubtless many of the 
crew had shipped; and that if she had rob- 
bed the Mexican, only those who had been 
engaged in the robbery could be punished for 
it. He cited U. S. v. .Tones [Case No. 15.4041;: 
Kidd's Case, 14 How. State Tr. 123. 

Before STORY, Circuit Justice, and DA- 
VIS, District Judge. 

STORY, Circuit Justice, in summing up the* 
case at the trial, stated as follows. Before I 
proceed to the facts of the case, it seems prop- 
er to take notice of several cases, which have 
been cited at the bar, to show the danger 
in capital cases, of relying on presumptive ev- 
idence as sufficient proof of guilt Those cas- 
es may be said to consticute the common- 
places of the law, in trials of this sort, always 
resorted to, to create doubts in the minds of 
the jury, and to shake our confidence in hu- 
man testimony. If these cases (some of 
which, there may be reason to doubt, wheth- 
er they are founded in truth or in fiction.) 
are brought to establish any thing, they are 
brought to establish these propositions on tri- 
als on indictments for murder (for they are- 
all of this sort.) (1) That there ought "to be 
no conviction for murder, unless the mur- 
dered body is actually found. (2) That men- 
have been convicted of murder upon false 
testimony. The first proposition certainly 
cannot be admitted as correct in point of com- 
mon reason, or of law, unless courts of jus- 
tice are to establish a positive rule to "screen 
persons from punishment, who may be guilty 
of the most flagitious crimes. In the case's- 
of murders committed on the high seas, the 
body is rarely if ever found; and a more com- 
plete encouragement and protection for the* 
worst offences of this sort could not be in- 
vented, than a rule of this strictness. It 
would amount to a universal condonation of 
all murders committed on the high seas, la 
regard to the second proposition, it is prob- 
able, that in some few instances, though they 
have been rare, innocent persons have been, 
convicted, upon circumstantial evidence, of of- 
fences, which they never committed. The 
same thing has probably sometimes, though 
perhaps not more rarely, occurred, where the 
proofs have been positive and direct from 
witnesses, who have deliberately sworn false- 
ly to the facts, constituting the guilt of the 
party accused. But to what just conclusion 
does this tend? Admitting the truth of such 
cases, are we, then, to abandon all confidence 
in circumstantial evidence, and in the testi- 
mony of witnesses? Are we to declare, that 
no human testimony to circumstances or to- 
facts, is worthy of belief, or can furnish a 
just foundation for a conviction? That would 
be to subvert the whole foundations of the- 
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administration of public justice. If, on the 
other hand, such eases are addressed as a 
mere admonition to the judgment of the jury, 
requiring caution on their part in weighing 
evidence, in order to guard them against the 
impulses of sudden conclusions and slight sus- 
picions, there is certainly nothing objection- 
able in the course, although under the sol- 
emn circumstances of the present case, it 
seems hardly necessary to enforce an appeal, 
the importance of which is so deeply felt by 
all, who sit on this trial. 

I may. indeed, add another remark, which, 
strange as it may seem, has nevertheless been 
justified, as there is every reason to believe, 
by actual facts. It is not even certain, that 
criminals, who in capital cases plead guilty, 
and by confession of their guilt in open court, 
submit to the sentence of the law, are always 
guilty of the offence. Cases have occurred, in 
which men have been accused and tried and 
convicted of murder upon their own solemn 
confession in a court of justice, where it has 
been afterwards ascertained, that the party 
could not have been guilty, for the person 
supposed to be murdered was found to be 
still living, or lost his life in another place, 
and at a different period. And yet it never 
has been supposed, that a solemn confession 
in open court, was not a just ground to be- 
lieve the guilt of the party accused. The 
truth is, that notwithstanding the admitted 
infirmity of human testimony, and the inher- 
ent defects of circumstantial evidence, they 
still are, and for ever must be, the only solid 
foundations, on which reliance can be placed, 
for the due administration of all civil as 
well as of all criminal justice. It is scarcely 
possible to take a step in the trial of any mat- 
ter of fact, without directly or indirectly ap- 
pealing to them, as unquestionable and satis- 
factory sources of human belief. 

There are three questions in this case. The 
first is, whether a robbery was actually com- 
mitted on the Mexican, on the high seas, as 
charged in the indictment. The second is. 
whether it was committed by the officers or 
crew of the Panda. The third is, whether, 
if committed by the officers or crew of the 
Panda, all of them are guilty, or a part only; 
and if a part, who in particular are guilty. 
Upon the first question, there is no contro- 
versy at the bar. The robbery was commit- 
ted; and, indeed, is established, if any fact 
in the case is so, by entirely satisfactory evi- 
dence. Upon the second question, it is indis- 
pensable to go into a minute and accurate 
survey of the whole evidence, circumstantial 
and positive. (Here the judge went into a 
full examination of all the evidence, leaving 
all the facts to the jury.) If the jury shall 
be satisfied that the Mexican was robbed by 
the Panda, then, upon the third question, 
there are some principles of law, which re- 
quire to be accurately considered, in order to 
arrive at a just conclusion, as to the guilt 
or innocence of any or all of the parties ac- 



cused. And, here it is most important to as- 
certain, whether the original voyage of the 
Panda from Cuba was intended to be a pirat- 
ical expedition or not. If it was originally in- 
tended to be a piratical expedition, then all 
of the officers and crew, who knew of such 
intended expedition, and acted upon it, are to 
Lie considered as equally guilty of the rob- 
bery of the Mexican, (if the offence was com- 
mitted,) whether at the moment, they are 
proved to have been active in the acts then 
done, or not; for, under such circumstances, 
they must, in the absence of all counteract- 
ing evidence, be presumed to co-operate in 
furtherance of the original design, each doing 
the duty assigned to him. If, on the other 
hand, the original expedition was not intend- 
ed to be piratical, then those only are to be 
deemed guilty, who knowingly co-operated in 
the act of robbery of the Mexican. Co-opera- 
tion or combination may be express, or it may 
be implied from circumstances. All, who 
were present and acting in the robbery, are to 
be deemed principals. All who were present, 
advising, directing, encouraging or assisting in 
the accomplishment of the robbery, thus per- 
forming the part assigned to them in the com- 
mon piratical enterprise, are to be deemed 
equally principals. But the other persons, 
whether they were of the officers or of the 
crew of the Panda, who did not know of the 
piratical design, and did not co-operate or aid 
or take any part in it, though they wore pres- 
ent on board of the Panda, are not to be deem- 
ed guilty. In this view of the matter, the 
nature of the original enterprise, and of the 
outfit and voyage of the Panda from Cuba 
become most material for the consideration 
of the jury. It is not sufficient to affect all 
the officers and crew of the Panda with guilt, 
that they should have known, that the" voy- 
age was intended to be an illegal voyage- 
as a voyage in the slave trade, contrary to 
the laws of Spain. The evidence must go 
farther, and satisfy the jury, that the voy- 
age in contemplation by all of them, was to- 
be piratical, as well as illegal. If the voyage 
was simply illegal, then those only are lo be 
deemed guilty, who co-operated in the pirat- 
ical act upon the principles above stated. 

Let us now examine the evidence in the 
case, as applicable to all the persons accused 
severally, upon the supposition, that the or- 
iginal enterprise, is not shown to be piratical* 
(Here the judge went into a very minute ex- 
amination of the evidence, remarking, that 
if any were guilty of the crime, Gibert, the 
captain, and De Soto, the owner and mate, 
must be; for they had the unquestioned 
command, and control of the ship and crew. 
He then summed up the evidence, as to the 
identity of those of the crew of the Panda, 
who went on board of the Mexican, and as 
to the acts done by them while on board; 
and their subsequent conduct and confes- 
sions. He added, that against Portana and 
Guzman, no direct co-operation was proved, 
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unless the original enterprise was pirat- 
ical, and so known to be by them; and that 
the sole evidence against Velasquez, was his 
assisting in burying the money, as testified 
to by Perez. In regard to Ferrer, the cook, 
he remarked, that he was a black man, and 
possibly might be a slave, and no act was 
proved against him. If he was a slave, he 
was entitled to a very indulgent considera- 
tion, for he could hardly, under the circum- 
stances, be deemed master of his own will. 
As to Costa, the cabin boy, he suggested, 
that there was no evidence against him, and 
his youth and station ought to induce the 
jury to give his case a very indulgent con- 
sideration. Neither he, nor the cook, were 
likely to have been entrusted with the secret, 
that the voyage was originally intended to 
be piratical, if that was the fact, and no co- 
operation at the time of the robbery, was 
^hown on their part.) 

The jury returned a verdict of not guilty 
in favor of Ferrer, Costa, Portana, Velasquez, 
and Guzman, and as to the rest of guEty. 
After verdict and before judgment, the fol- 
lowing motion for a new trial, and in arrest 
of judgment, was filed by the counsel for the 
prisoners: 

And the said Pedro Gibert, Bernardo de 
Soto, Francisco Ruiz, Manuel Boyga, Manuel 
Castillo, Angel Garcia, and Juan Montene- 
gro, prisoners here in the custody of the mar- 
shal, after verdict and before judgment, 
move the court that the said verdict be set 
aside, and that a new trial be granted, for 
the causes following, viz.: 

I. Because said prisoners, since the ren- 
dering of the said verdict, have come to the 
knowledge, and are enabled to avail them- 
selves, of new evidence, which they believe 
to be very material for their defence*, and 
that the same, if submitted to a jury, would 
lead to a result different from the said ver- 
dict 

II. Because the said prisoners were not 
permitted by the honorable court to be tried 
separately on the indictment in said case. 

III. Because the said prisoners were never 
arraigned upon the said indictment. 

IV. Because no issue was joined between 
the said United States and the said prisoners, 
according to the course of the common law. 

V. Because the said prisoners have never 
put themselves upon the country of and con- 
cerning the matters charged in said indict- 
ment, and were never inquired of how they 
would be tried. 

VI. Because the said court overruled a 
question proposed on the part of the prison- 
ers, to a witness produced hy the govern- 
ment, on the ground that the said court could 
Mot perceive the object or bearing of the said 
question, and when the counsel for the said 
prisoners had stated to the said court that 
to explain would defeat the object of the said 
question. 

VII. Because the said prisoners believe and 
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respectfully suggest, that in the trial of said 
cause, the jury were misdirected in matters 
of law, by the said court, in the following 
particulars, viz. (1) Because the said court 
instructed the jury that one Jose Perez, a 
witness produced on the part of the govern- 
ment, was not an accomplice in the commis- 
sion of the crime alleged in the said indict- 
ment. (2) Because the said court instructed 
the jury that they might, if they pleased, or 
they might not, if they pleased, entertain a 
presumption against the credibility of said 
Perez, by reason of the refusal of the coun- 
sel for the government to produce the writ- 
ten examination of said Perez, taken at Fer- 
nando Po; and, because the said court de- 
clined giving an instruction that the said re- 
fusal of the said counsel, after due notice on 
the part of the prisoners, to produce the said 
written examination, afforded a legal pre- 
sumption, that if the said written examina- 
tion were brought forward, the effect there- 
of would be unfavorable to the credit of said 
Perez. (3) Because the said court instructed 
the jury that the question of the liability of 
Henry D. Trotter for the loss and damages 
occasioned by the capture of the schooner 
Panda, and by the detention of her ofl&cers 
and crew, was immaterial on the trial of the 
issue upon the said indictment. (4) Because 
the said court instructed the jury that cer- 
tain confessions of the prisoners, testified to 
have been made at Fernando Po, Sierra Le- 
one, and on the passage of the said prisoners 
to England, and at other places, were proper 
to be considered by the jury. (5) Because 
the said court instructed the jury that the 
withholding by the counsel for the govern- 
ment from the prisoners on the trial, of cer- 
tain writings containing the said confessions 
or a part of them, was a fact from which the 
jury might presume what they pleased, pro- 
vided that they presumed nothing therefrom 
against the prisoners; and because the said 
court declined to give it in charge to the 
jury, that the suppression of said writings 
by the counsel for the government, afforded 
a legal presumption that if the same were 
brought forward, the effect thereof would be 
in favor of the said prisoners. (6) Because 
the said court declined to instruct the jury 
that by the waiver on the part of said pris- 
oners of any legal exceptions, to which said 
writings might be liable, the counsel for the 
government ought to have put the said writ- 
ings into the case, or the parole testimony 
of the same conf essions c whieh had been prov- 
ed to have been reduced to writing, ought to 
have been wholly rejected and considered 
out of the case. (7) Because the said court 
instructed the jury that confessions, testi- 
fied to have been made by some of the pris- 
oners, without the same having been brought 
home to any of them individually and by 
name, might be considered by the jury in 
reference to the case generally, and to the 
identification of the said Panda as the pirat- 
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ical vessel mentioned in said indictment, and 
of her crew as the piratical crew; and that 
the jury must not consider such confessions 
as evidence upon which to convict any one 
of the prisoners in particular. (8) Because 
the said court declined to instruct the jury 
that the counsel for the government having 
produced a part of the papers and documents 
appertaining to the said Panda, and not hav- 
ing shown that any of the customary papers 
and documents, which should regularly he- 
long to the said Panda, were detained or 
destroyed by the officers and crew of the said 
Panda; or were from any cause missing at 
the time and place of the seizure of those 
produced— a legal presumption arises that the 
log-hook of the said Panda was taken at the 
same time and place, and by the same cap- 
tors, and that they have it or have destroyed 
it. (9) Because the said court declined to 
instruct the jury that the non-production of 
said log-book on the part of the prosecution, 
gives rise under the circumstances afore- 
said, to a legal presumption in favor of the 
prisoners. (10) Because parol evidence was 
admitted to prove the time of the sailing of 
the said Panda on her voyage from Havana 
to Cape Mount, and to prove the course and 
termination of said voyage, without evidence 
having been previously adduced, that the 
said log-book was missing from said papers 
and documents at the time and place of said 
seizure, or had since been casually lost. (11) 
Because the said court declined to instruct 
the jury that under the circumstances prov- 
ed, resistance, flight, or the destroying of the 
said Panda by her officers and crew, would 
be exercising the right of self-defence on the 
part of the said officers and crew. (12) Be- 
cause the said court declined to instruct the 
jury that the failure of the government to 
produce, in evidence of the attempt by said 
Ruiz to blow up the said Panda, the only 
witness who saw the match, as applied for 
that purpose, and who is testified to have re- 
moved it, affords a legstl presumption against 
the truth of the alleged attempt by said 
Ruiz, to destroy the said Panda. 

VIII. Because the jury were furnished 
with newspapers, and did read the said news- 
papers during the pendency of the trial. 

IX. Because the said jury, while they had 
the said cause in charge, drank ardent spirits. 

X. And the said prisoners move for a new 
trial, because the said verdict is manifestly 
against evidence and the weight of evi- 
dence. 

And in case that the honorable court should 
not set aside the said verdict and grant a 
new trial, then said Gibert, Be Soto, Ruiz, 
Boyga, Castillo, Garcia and Montenegro, 
move the court to arrest the judgment on 
said verdict, for the causes following, viz. 
(1) Because no legal offence is set forth in 
said indictment, and because the said indict- 
ment is uncertain, insufficient and not judi- 
cially intelligible (2) Because the said pris- 
oners were never arraigned, and have never 
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put themselves upon the country for trial. 
(3) Because no issue has been joined on said 
indictment according to the course of the 
common law. 

The foregoing is a copy of the original mo- 
tion. Subsequent to the filing of that, and 
before argument, the following additional 
causes were assigned for a new trial: 

Because interpreters were admitted to in- 
terpret a part of the testimony of said Jose 
Perez, without being previously sworn to in- 
terpret truly and faithfully. Because the 
said prisoners were not allowed to be placed 
near their counsel on the trial, for the pur- 
pose of instructing said counsel in the con- 
ducting of the defence of said prisoners, 
when the said counsel had made an appli- 
cation to the said court for said purpose, and 
stated that in their opinion, such change of 
position was necessary for said purpose. 
Because the said court overruled a motion 
by said counsel, that the order in which said 
prisoners were placed at the bar on their 
trial should be changed, before the intro- 
duction of each of the witnesses for the gov- 
ernment, who were excluded from the court 
room, after the first of said witnesses had 
b^en examined and had retired. Because the 
counsel for the government was permitted, 
upon objection made by the counsel for the 
prisoners, to lead the witnesses for the govo 
ernment, by means of a certain chart, upon 
which the voyage of the said brig Mexican 
was delineated, and upon which the point 
at which the piracy alleged in said indict- 
ment had been testified to have been com- 
mitted, was distinctly marked; and upon a 
view of said chart by said witnesses, the 
following question was proposed to them by 
the said counsel for the government: viz. 
whether, if the said schooner Panda left the 
port of Havana on the 20th or 26th of Au- 
gust, bound to Cape Monte, on the coast of 
Africa, and the said brig Mexican left Salem 
on the 29th of said August, bound to Bio 
Janeiro, the said vessels would or would not 
be likely to meet? Because the said court 
declared to the jury, and delivered it as the 
opinion of said court, that the prisoners, by 
their counsel, had no right to pray instruc- 
tions to the jury on particular points, after 
the delivery of the principal charge. Be- 
cause the said court declined to instruct the 
jury that if they believed, upon the evidence, 
that the said schooner Panda, while lying 
in a certain river called "Nazareth," was 
suddenly assailed by a superior force, which 
advanced upon them in hostile array, with- 
out hailing or declaring their intention, the 
officers and crew on board the said Panda, 
had a right to resist, to flee, or to destroy the 
said Panda, or to resort to any other means 
of self-defence, which they might deem ex- 
pedient. 

These motions were, argued at great length 
by George S. Hillard and David L. Child, for 
the prisoners, and by A. Dunlap, Dist Atty., 
for the United States. 
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THE COURT, in pronouncing its opinion, 
went so fully into all the considerations 
urged as to supersede the necessity of stat- 
ing the arguments, which occupied three 
days, and were concluded December 10th. 

STORY, Circuit Justice. This is an indict- 
ment for a robbery on the high sea, which 
is declared to be a capital offence and piracy 
by the statute of 1790, c. 9 [1 Stat. 113]. The 
prisoners having been found guilty, a mo- 
tion has now been made for a new trial, 
upon grounds stated in a written motion sub- 
mitted to the court Upon the grounds thus 
stated, it is unnecessary for me to say any 
more at present, than that so far as they 
purport to be founded upon what took place 
at the trial in the presence of the court and 
jury, they are not admitted by the court, 
to present a full, accurate, or just represen- 
tation of all the facts and circumstances. 
This remark is made simply to prevent any 
misapprehension from any silence or ac- 
quiescence of the court upon this subject. 

The question now to be considered is, 
whether this court has, by the constitution 
and laws of the United States, authority to 
grant a new trial in a case circumstanced 
as the present is. And, in order to free the 
case as much as possible from any collateral 
Cand unimportant considerations, it is proper 
to state, that in examining this question, we 
shall, for the present, assume that the court 
had jurisdiction of the case; that there has 
been no mis-trial, in a legal sense, that is. 
no such irregularity, or error in impannelling 
the jury to try the cause, or in the other 
proceedings in the course of the trial, as 
would upon the face of the process and pro- 
ceedings be fatal as matter of substance, and 
that the indictment is sufficient in point of 
law to found a just judgment against the 
prisoners in conformity to the verdict. In 
other words, for the purpose of the argu- 
ment, we shall for the present assume that 
the jurisdiction is clear, that the indictment 
is good, and that the trial has been regularly 
had, and the verdict has been regularly ren- 
dered by a competent jury. 

Under such circumstances, has this court 
authority, by the constitution and laws of 
the United States, to grant a new trial after 
a verdict regularly rendered of guilty against 
the prisoners? 

The constitution of the United States has 
exhibited great solicitude on the subject of 
the trial of crimes, and has declared, that 
the trial of all crimes, except in cases of im- 
peachment, shall be by jury; and has in some 
cases prescribed, and in others required con- 
gress to prescribe, the place of trial. And 
certain amendments of the constitution, in 
the nature of a bill of rights, have been adopt- 
ed, which fortify and guard this inestimable 
right of trial by jury. . One of these amend- 
ments provides that "no person shall be held 
to answer for a capital or otherwise infamous 
crime, unless ou a presentment or indictment 
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of a grand jury," (with certain exceptions 
not necessary to be mentioned); and it then 
proceeds— "nor shall any person be subject 
for the same offence to be twice put in jeop- 
ardy of life or limb." Now the question is, 
what is the true interpretation and mean- 
ing of this latter clause? When, in a consti- 
tutional sense, can a person be said to be twice 
put in jeopardy of life or limb? If resort 
should be had to the grammatical structure 
and meaning of the words, the natural inter- 
pretation would certainly seem to be, that 
no person should be twice put upon trial for 
any offence, for which he would be liable, 
upon conviction, to be punished with the loss 
of life or limb;— for jeopardy means hazard, 
danger, or peril; and when a party is put 
upon trial for an offense punishable with the 
loss of life or limb, and he stands for his de- 
liverance upon the verdict of the jury, he is 
thereby put in jeopardy, hazard, danger or 
peril of his life or limb. But, fortunately, 
in the present case, there is no necessity of 
resorting to mere general principles of inter- 
pretation; • for the privilege thus secured is 
but a constitutional recognition of an old and 
well established maxim of the common law: 
and, therefore, we are to resort to the common 
law to ascertain its true use, interpretation, 
and limitation. The existence of this maxim 
as a fundamental rule of the common law in 
the administration of criminal justice, may 
be constantly found recognised by elementary 
writers and courts of justice from a very early 
period down to the present times. Thus 
Staundford, in his Pleas of the Crown (lib. 2 
e. 36, pp. 105, 106), says— "Home, per com- 
mon leye, ne mittera sa vie deux foits in jeop- 
ardie de trial per un mesine felonie, sinon 
que sort en ascun especial cas de quel jeo 
dirra apres." A man shall not by the com- 
mon law put his life twice in jeopardy of 
trial for the same felony, except it shall be 
in some special case, of which I shall here- 
after speak. And the excepted case, to which 
he here alludes, he states in the same chap- 
ter to be where there is not in the indict- 
ment sufficient matter to constitute felony in 
point of law. And he applies his doctrine 
directly to 'the case of a plea of a former 
acquittal, grounding the sufficiency of it as 
a bar upon the above maxim. And he then 
states, that if the acquittal was upon an in- 
sufficient indictment, it is no bar to a second 
indictment for the same offense (eo que in 
tiel cas il ne unque mittoit sa vie in jeopardie 
sur le matter), because his life has never been 
in jeopardy upon the matter. And the like 
doctrine may be traced up as early as the 
age of Bracton. 1 Staund. P. C. lib. 2, c. 36, 
p. 106. See, also, Fitzh. Abr. Corone, pi. 444^ 
Hawkins, whose work on Crown Law is de- 
servedly held in very high estimation, states 
the doctrine in the most unqualified man- 
ner: "The plea (says he) of autre fois acquit 
is grounded on this maxim, that a man shall 
not be brought into danger of his life for 
one and the same offence more than once. 
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From whence it is generally taken by all our 
books, as an undoubted consequence, that 
where a man is once found not guilty, on 
.an indictment or appeal, free from error, 
And well commenced before any court, which 
hath jurisdiction of the cause, he may by 
the comm-on law, in all cases, plead such ac- 
quittal in bar of any subsequent indictment 
or appeal for the same crime." Hawk. P. 
C. bk. 2, c. 35, §§ 1, S-10. And Lord Hale 
recognizes the same doctrine. See 2 Hale, 
P. O. 1S1, 220, 249, 250. See, also, Com. Dig. 
"Appeal," G. 9, G. 11. And not to multiply 
authorities on so plain a point, Mr. Justice 
Blackstone, in his Commentaries (4 Bl. Comm. 
335; Reg. v. Carter, 6 Mod. 16S), says: "The 
plea of autre fois acquit or a former ac- 
quittal, is grounded on this universal maxim 
of the common law of England, that no man 
is to be brought into jeopardy of his life more 
than once for the same offence." 

Hitherto we have been examining the doc- 
trine with reference to cases of acquittal 
only. But the like doctrine, founded on the 
like maxim, will be found to apply to cases 
of conviction of a capital offence. And, here, 
in order to avoid any ambiguity, it may be 
proper to state, that conviction does not mean 
the judgment passed upon a verdict; "but if 
the jury find him, (the party), guilty, he is 
then said to be convicted of the crime, where- 
of he stands indicted. 4 Bl. Comm. 362; 
3 Inst. 131. For there is, in point of law, a 
difference between the plea of autre fois 
convict, and autre fois attaint of the same 
offence; the former may be where there has 
been no judgment; the latter is founded upon 
a judgment." See 2 Hawk. P. C. c. 36, §§ 1, 
10; Staunf. P. C. lib. 2, c. 3T, p. 10S; 4 Bl. 
Comm. 336. 

Hawkins, after remarking upon the plea 
of autre fois attaint, and saying that one 
reason why it is a good bar for a second 
prosecution for the same felony is, "because 
the life of the defendant was in danger by 
the first; and it is against a maxim of law to 
bring a man into such danger more than 
once for the same offence," proceeds to say, 
"the plea of autre fois convict seems chiefly 
to depend on this reason, that the party ought 
not to be twice brought into danger of tys 
life for the same crime." 2 Hawk. P. C. 
bk. 2, c. 36, §§ 1, 10, 15. He afterwards makes 
the known exception, where the verdict is 
erroneous either in respect of insufficiency of 
the indictment, or for a mis-trial, &c, so that 
the life of the prisoners was not in danger at 
the trial. 2 Hawk. P. C. bk. 2, c. 36, § 15. 
See, also, 2 Hale, P. C. cc. 31, 32, pp. 243, 
251; Reg. v. Goddard, 2 Ld. Raym. 922; Arm- 
strong v. Lisle, 1 Salk. 03; People v. Barrett, 
1 Johns. 66; People v. Casborus, 13 Johns. 
351. See the distinction between a mis-trial, 
and a new trial in Res? v. Fowler, 4 Barn. & 
Aid. 273. The same doctrine is abundantly 
established in the cases of appeals and in- 
dictments, reported in 4 Coke, 40-47; and es- 
pecially in the cases of Richard Vaux and 
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William Yaux, there stated (pages 40, 44, 45). 
In the latter case, the court held, ''that the 
reason of autre fois acquit was because, 
where the maxim of the common law is, that 
the life of a man shall not be twice put in 
jeopardy for one and the same offence; and 
that is the reason and cause why autre fois 
acquitted or convicted of the same offence 
is a good plea; yet it is intended of a law- 
ful acquittal or conviction, for if the convic- 
tion or acquittal is not lawful, his life was 
never in jeopardy; and because the indict- 
ment in this case was insufficient, for this 
reason, he was not legitimo modo acquieta- 
tus," &c. "So, if a man be convicted, either 
by verdict or confession, upon an insuffi- 
cient indictment, and no judgment thereupon 
given, he may be again indicted and ar- 
raigned, because his life was never in jeop- 
ardy, and the law wants its end." And the 
same was ruled in Wigg's Case, 4 Coke, 45, 
47. So in Armstrong v. Lisle, 1 Salk. 63, 
where there was a plea of autre fois con- 
vict to an appeal of murder, the court said: 
"At common law autre fois convict or ac- 
quit was a good bar to an appeal, for no 
man's life ought to be twice endangered for 
the same offence." See Smith v. Taylor, 5 
Burrows, 2798; Com. Dig. "Appeal," G. 9. 
And, lastly, Mr. Justice Blackstone, in his 
Commentaries (4 Bl. Comm. 336), says: "The 
plea of autre Jtois convict, or a former con- 
viction 6f the same identical crime, though 
no judgment was ever given or perhaps will 
be (being suspended by the benefit of clergy 
or other causes), is a good plea in bar to an 
indictment. And this depends upon the 
same principle of the former (autre fois ac- 
quit) that no man ought to be twice brought 
in danger of his life for one and the same 
crime." 

Thus we see that the maxim is imbedded 
in the very elements of the common law; 
and has been uniformly construed to present 
an insurmountable barrier to a second pros- 
ecution, where there has once been a verdict 
of acquittal or conviction regularly had upon 
a sufficient indictment Indeed, so strong 
has been the influence of this maxim, that it 
was for ages construed not only to apply to 
cases, where there had been a verdict given' 
by a jury; but even where the party had been 
once put upon his trial before a jury for de- 
liverance. And Lord Coke laid it down, that 
after a jury were once charged with a prisoner 
upon an indictment for treason or a felony, 
the jury could not be discharged, but were 
bound to give averdict 3 Inst.U0; 1 Inst.227, 
6. See, also, Kinloch's Case, Foster, Cr. Law, 
28-37; 2 Hawk. P. C. bk. 2, e. 47, § 1. And 
though that rule has been broken in upon in 
modem times, and juries have been dis- 
charged from giving a verdict in capital 
cases in cases of pressing necessity; yet it 
has been done with extreme caution, and 
confined to cases of pressing necessity; and 
as we shall presently see, the exercise of it 
has been greatly doubted, and even denied 
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in cases where the jury were unable to agree 
on a verdict 

This matter was very gravely discussed in 
the Case of the Ivinlochs in 1746; and though 
the court upon that occasion did discharge 
the jury in favor of life, and so let the pris- 
oners at their request into a new defence; 
yet the judges did it upon great delibera- 
tion and debate. And Sir Michael Foster on 
this occasion observed (and it illustrates the 
force of the maxim) that "it was not to 
bring the prisoners' lives twice in jeopardy, 
which is one inconvenience of discharging 
juries in capital cases, but merely in order 
to give them one chance for their lives, which, 
it was apprehended, they had lost by plead- 
ing to issue." So that even this humane 
judge felt that it was trenching upon the 
maxim, and that when once the party was 
put on his trial before the jury, if the jury 
were discharged he was subjected to be put 
twice in jeopardy for the same offence. 

Hitherto we have been chiefly considering 
the case of a new indictment, to which the 
party pleads the former indictment and a ver- 
dict of acquittal or conviction. And it was 
fit so to do, in order to understand the full 
import and bearing of the language of the 
maxim. But the question now more directly 
presented is, whether the same maxim equal- 
ly applies to the case of a new trial moved 
for in a capital case upon the same indict- 
ment. It is impossible, I think,* to doubt 
that, in England, the maxim according to the 
doctrine of the English courts of justice does 
apply to and govern the case of a new trial. 
As soon as a capital case is fully committed 
to a jury, the life of the prisoner is in their 
hands, and he stands in jeopardy of his life 
upon the verdict of the jury. He is in the 
truest sense put upon his deliverance from 
the peril. When once the verdict is pro- 
nounced the case is fixed. If there is a ver- 
dict of acquittal, it is generally agreed that 
he cannot be put upon his trial again for the 
same offence. And why? Because it con- 
tradicts the direct language of this maxim 
of the common law. He would again be put 
in jeopardy of his life. And how does the 
case at all differ in principle in the case of a 
conviction? The fact is the same. He is 
again put in jeopardy of his life. He is 
again to be tried, and acquitted or condemn- 
ed. If it be said, that it is for his benefit 
and in favor of his life to have a new trial, 
that may be true; but there is in the body 
of the maxim no such qualification or limita- 
tion of its meaning. It is nowhere laid 
down as a part of the maxim that if he is 
acquitted he shall not be tried again; but if 
he is convicted he may be allowed a new 
trial. And if the court are to assume the 
power in favor of the prisoner; why may it 
not equally assume it when it will prevent 
a manifest fraud upon the administration of 
justice to suffer his acquittal to remain? 
Cases may easily be put where an acquittal 
may have been produced by gross "bribery of | 
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the witnesses, hy false testimony fraudulent- 
ly procured by the prisoner, by spiriting wit- 
nesses away, and even by means still more of- 
fensive and revolting to public justice. And 
yet no case has as yet been produced of a 
new trial granted against a prisoner upon 
such grounds. In Reg. v. Carter, 6 Mod. 168, 
Lord Chief Justice. Holt stated a case where 
a rank perjury had gone unpunished from 
some defect in entering of the record of the 
former case, in which the perjury was al- 
leged, for that (the first trial for perjury) 
was final, so as the party could never be tried 
thereon again. It is true, that in order to 
avoid difficulties of this sort, the courts in 
the reign of Charles II* (that reign of bad 
precedents) did sometimes go so far as to 
discharge juries before a verdict was given, 
where there was reason to believe that evi- 
dence was suppressed, or that there was not 
enough to convict the prisoner, or that there 
was reason to suspect malpractice. And 
even Lord Hale fell into this erroneous prac- 
tice, and endeavored to justify it. 2 Hale, 
P. C. c. 41, pp. 294-290. But it has since 
been wholly repudiated, and it met the de- 
cided disapprobation of Sir Michael Poster. 
Kinloch's Case, Post. Cr. Law, 1*5, IT. But 
in point of fact, there is no instance of any 
new trial having been granted by the English 
courts in capital cases, where the indictment 
is sufficient, and there has not been a mis- 
trial, upon the plain ground that it would 
violate the integrity of this fundamental 
maxim of the common law. Indeed, for a 
great length of time the opinion prevailed, 
that there could be no new trial granted in 
any criminal cases, even where the indict- 
ment was for a mere misdemeanor, although 
it is manifest that the maxim does not apply 
except to capital felonies. Mr. Justice 
Blaekstone has indeed in his Commentaries 
said: "In many instances where, contrary to 
evidence, the jury have found the prisoner 
guilty, their verdict hath been mercifully set 
aside, and a new trial granted by the court 
of king's bench; for in such a case, as hath 
been said, it cannot be set right by attaint. 
But there hath as yet been no instance of 
granting a new trial, where the prisoner was 
acquitted upon the first." Now, from the 
other citations already made, it must be man- 
ifest that the learned commentator was refer- 
ring to cases of mere misdemeanors. And he 
cites in support of this doctrine the case of 
Rex v. Read, 1 Lev. 9; Rex v. Smith, T.Jones, 
163; Rex v. Simons, 10 St. Tr.416, 19 How. St 
Tr. 6S0; 2 Hawk. P. C. bk. 2, c. 47, § 12; and 
see Mr. Curwood's note, Id.,— which were all 
cases of mere misdemeanors. Even as late as 
this very case of Rex v. Simons, it seems to 
have been deemed a very unusual course to 
grant a new trial in any criminal case, where 
the party was convieteU And in this very case 
the distinction, as to granting new trials be- 
tween capital cases and other criminal cases 
was already recognized; and well it might 
be, as the maxim applies only to offences 
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where the party is put in jeopardy of life or 
limb, which the defendant clearly is not upon 
an indictment for mere misdemeanors. In 
Hex v. Mawbey, 6 Term R. 638, Lord Kenyon 
lays it down expressly that "in one class of 
offenc'es, indeed, those greater than misde- 
meanors, no new trial can be granted at all." 
In a note to the case of Rex v. Inhabitants of 
Oxford Co., 13 East, 416, note (see 2 Hawk. 
P. O. bk. 2, c. 47, § 12; and see Mr. Cur- 
wood's note, Id.), Mr. Bast, himself a most 
able and exact crown lawyer, says: "In cap- 
ital cases at the assizes, if a conviction take 
place upon insufficient evidence, the common 
course is to apply to the crown for a pardon, 
upon a full report of the evidence sent in by 
the learned judge to the secretary of state 
for the home department. But I am not 
aware of any instance of a new trial, granted 
in a capital case; and upon the debate of all 
Hie judges in Tinckler's Case in 17S1 [1 East, 
P. C. 354], it seemed to be considered that 
it could not be." And this is admitted to be 
the received and settled doctrine in England, 
by every elementally writer upon the criminal 
law, who treats of the subject. Thus Mr. 
Chitty says in his work on Criminal Law, 
that in case of felony or .treason, it seems 
completely settled that no new trial can in 
any case be granted. But if the conviction 
appear to the judge to be improper, he may 
respite the execution, to enable the defend- 
ant to apply for a pardon. 1 Chit. Cr. Law 
(Eng. Ed.) p. 654; S. P. Christian's note to 

3 Bl. Comm. 38S. The like doctrine is stated 
by Mr. Russell, in his work on Crimes. 2 
Russ. Cr. bk. 6, c. 1, § 1 (2 Lond. Ed.) p. 5S9. 
See, also, 2 Tidd. Prac. p. 820; Rex v. Fowler, 

4 Barn. & Aid. 273; Rex v. Edwards, 4 
Taunt. 309. And to show how inflexibly the 
doctrine stands in the jurisprudence of the 
common law, it may be added that in the re- 
port made to parliament by the commission- 
ers on the criminal law, at the very last ses- 
sion, it is stated as a known fact, that par- 
ties charged with felonies "cannot have a 
new trial." Indeed, the total silence of the 
English books upon this subject during the 
last three hundred years, is as significant as 
any positive expression could be. Consider- 
ing the vast number of capital trials, amount- 
ing to .hundreds every year, during this long 
period, the total absence of any trace of a 
motion for a new trial, in any capital case 
for misdirection of the court, or upon the dis- 
covery of new evidence, or because the ver- 
dict was against the weight of evidence, or 
for any other causes not amounting to a mis- 
trial, where the indictment was good, is per- 
haps the strongest possible proof, that the 
power was not supposed to exist in any of 
the courts. 

This then was the actual posture of the 
common law on this subject, and this the 
received interpretation of the maxim, at the 
time when it was solemnly incorporated into 
the constitution of the United States, as an 
article of a bill of rights. If this clause does 
25FED.CAS.— 82 



not in legal contemplation, prohibit the grant- 
ing a new trial after verdict in a capital case, 
then there is nothing in the constitution 
which does prohibit it, even in cases of ac- 
quittal. It may be said, that in practice a 
new trial is never granted in any criminal 
case after an acquittal. And as a matter of 
practice, we know "that such is the common 
course. 2 Hawk. P. C. c. 47, § 12; and Cur- 
wood's note, 4 Bl. Comm. 361; Rex v. Mann, 
4 Maule & S. 337. But in misdemeanors, it is 
perhaps still open to inquiry, whether the 
court do not possess the power, if it should 
choose to exercise it. See 1 Chit. Cr. Law 
(Lond. Ed.) 657, and cases there cited; Rex 
v. Reynell, 6 East, 315; Coventry & H. Dig. 
"Trial," IX., pi. 5, 6; People v.01cott,2 Johns. 
Cas. 301; Fost Cr. Law, .22-40. At all 
events, if any clause of the constitution does 
not prohibit the grant of a new trial after 
verdict in capital cases, there is nothing to 
prevent congress from, investing the courts 
of the United States, with the power of 
granting new trials in all criminal cases (cap- 
ital or otherwise), as well in cases of acquit- 
tal as of conviction, a power which, I imagine, 
has never hitherto been generally supposed to 
belong to that body, and which is truly alarm- 
ing, both in its nature and its exercise. 

Let us now see, how the American authori- 
ties stand upoL the same subject. And here, 
it is proper to state, that my researches have 
not enabled me to ascertain a single case, 
solemnly adjudged in the United States be- 
fore the adoption of the constitution, in which 
after a verdict, regularly obtained, a new trial 
has been granted in a capital case. 

In State v. Hopkins (1794), 1 Bay 373 (see 
also, State v. Duestoe, Id. 377), the prisoner 
was convicted of passing a ten pound bill, 
knowing it to have been forged; and he mov- 
ed for a new trial; and it was granted by 
the court. There was another count in the 
indictment for forgery, upon which he was 
acquitted. It does not distinctly appear up- 
on the face of the report, that the offence 
was capital, though the argument of counsel 
would lead us to that conclusion. But no 
point was made at the argument as to the 
power of the court to grant a new trial. It 
was silently taken for granted on all sides. 
Now, whether th*» laws of South Carolina, 
gave such a power # to their court in " such 
cases, is what I have no means of knowing. 
But it is material to state, that the constitu- 
tion of South Carolina, contains no prohibi- 
tion on the subject. There is no clause in it, 
like the prohibitory clause in the constitu- 
tion of the United States. The point not hav- 
ing been made, the court did not even advert 
to it. 

In U. S. v. Pries [Case No. 5,126], in 1799. 
which was a trial for treason in the circuit 
court of the United States for Pennsylvania 
district, before Judges Iredell and Peters, a 
new trial was actually granted. This is an 
authority directly in point, and its bearing 
cannot be overlooked. But there are circum- 
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stances in the vase, which greatly weaken if 
they do not impugn its authority. The coun- 
sel for the prisoner contended, that though 
it was not usual, to grant a new trial in a 
capital case, it was unquestionably in the 
power of the court so to do; and for this 
they cited 4 Bl. Coram. 391 (probably intend- 
ing page 361); 1 Burrows, 394; 2 Strange, 
963; and 6 Coke, 14. Now, it will be found 
upon examination, that not a single one of 
these citations justifies the doctrine contend- 
ed for. The citation from Blackstone (page 
391, if the page be not miscited) contains not 
one word on the subject. If page 361 was in- 
tended, the doctrine (as we have already 
seen) applies only to misdemeanors. The cas* 
in 1 Burrows, 394, was a civil suit, and in 
which, Lord Mansfield discussed the right to 
grant new trials, with reference to such suits 
only. The case in 6 Coke, 14 (Arundel's 
Case), was upon a motion in arrest of judg- 
ment, because there was a mis-trial, the jury 
having in that case (murder) been drawn, 
not out of the parish, but from the vicinage 
of the city, or as it is phrased, that the venue 
ought to have been out of the parish, and not 
out of the city. And the court adjudged that 
"the trial was insufficient, and a new venire 
facias was awarded to try the issue again, 
for his (the prisoner's) life was never in jeop- 
ardy." This therefore was not a motion for 
a new trial, grounded upon matters, dehors 
the record, but for matters of error on the 
face of the proceedings, showing that there 
had been a mis-trial, or no lawful trial at all; 
in other words, not by lawful jurors. In Rex 
v. Gibson, 2 Strange, 968, the defendant was 
indicted for forgery (of what sort is not stat- 
ed), and would have moved for a new trial 
(for what cause is not stated) without ap- 
pearing in court; and the court refused to 
hear the motion, on account of his not be- 
ing present. The same case is reported in 7 
Mod. 205. where it is stated to be the forgery 
of a note, and it must have been a forgery 
at the common law, which was only a misde- 
meanor; for it appears that the offence, was 
charged in the indictment to have been com- 
mitted in 1713; and it was not until the stat- 
ute of 2 Geo. IL c. 25 (1729), that forgery of 
a note was made a capital offence. 4 Bl. 
Comm. 249. In Fries's Case, the counsel for 
the government, admitted the power of the 
court, to grant a new trial in capital cases, 
and argued solely against the validity of the 
grounds assigned for granting it in that case. 
The point was therefore not argued ; the 
clause in the constitution of the United 
States was not even alluded to, much less 
reasoned out. The court did not in giving 
their judgment, in any manner speak to the 
point, and the judges were divided in opin- 
ion, as to the propriety of granting a new 
trial, for the cause shown; but Judge Peters 
yielded his opinion, and acquiesced in grant- 
ing the new trial. Now, under such circum- 
stances, it is not too much to say, that the 
court might have been surprised into the de- 



cision; and certainly in a case of constitu- 
tional law, it ought to have no decisive in- 
fluence, especially (as we shall presently see) 
that in the very state of Pennsylvania, in 
whose constitution a like clause exists, and 
where this cause was tried, the power has 
been solemnly denied to exist under stronger 
circumstances. 

In Com. v. Hardy (1807) 2 Mass. 303, the 
supreme court of Massachusetts granted a 
new trial, in a capital case, because there 
had been a mis-trial, the prisoner having 
been arraigned before an incompetent tri- 
bunal, and therefore in legal interpretation, 
the trial was utterly void, as coram non ju- 
dice. No one can doubt the propriety of this 
decision. But it stands wide of the present 
question. 

In Com. v. Green, 17 Mass. 515, the very 
point of the right of the supreme court of 
Massachusetts, to grant a new trial in capital 
cases, after verdict, was brought before the 
court, and argued at large; and the decision 
was in favor of the power; but the new trial 
was denied upon the merits. In delivering 
the opinion of the court, Mr. Chief Justice 
Parker said: "It appears by the English text 
books, and by several decisions cited in sup- 
port of the position, that in cases of felony 
a new trial is not usually allowed by the 
courts of that country. But whatever rea- 
sons may exist in that country for this prac- 
tice, we are unable to discern any sufficient 
ground for adopting it here." Now, with the 
greatest deference for that learned judge, I 
cannot admit, that this language truly rep- 
resents the state of the English common law 
doctrine on this subject. On the contrary, 
as I understand that doctrine, it is no matter 
of practice at all (usual or unusual), in re- 
spect to which the English courts are at lib- 
erty to exercise any discretion; but it is a 
matter of power, which a fundamental 
maxim of the common law prohibits the 
court from exercising, in all cases (subject 
to the exceptions already adverted to); and 
which disability, nothing but an act of par- 
liament can remove. It is a matter of right 
of every British subject, which constitutes a 
part of his freedom, like other great rights 
secured by Magna Charta. If it were a mat- 
ter of mere practice, there might be some 
ground for an American court to adopt or 
reject it. But if it is a great common law 
right, then it stands upon a very different 
foundation. The learned judge goes into a 
train of reasoning to show, why in cases of 
acquittal, no new trial should be granted, in 
relation to those, whose lives have been once 
put in jeopardy; and also, to show that in 
cases of conviction, the same reasons for de- 
nying a new trial, do not apply. But I can- 
not find that he anywhere denies, that if a 
new trial is granted in a case of conviction, 
the party is put a second time, in jeopardy 
of his life. But it is no part of my right or 
duty, to enter upon the examination of the 
reasoning of the learned judge in that case. 
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First, because, in the constitution of Mas- 
sachusetts, there is no clause similar to that 
contained in the constitution of the United 
States; and it is for the supreme court of the 
state, and not for me to decide what portion 
of the common law is in force therein. And 
secondly, because the supreme court of the 
state, is the appropriate and exclusive judge 
of its own powers under the constitution and 
laws of the state; and it may well be, that 
it has complete power to grant new trials in 
capital cases, when no such power exists in 
the courts of the United States. If this were 
not (as I think it is) a question of constitu- 
tional law, under the constitution of the 
United States, but under the laws of the 
United States, I can read in the judiciary 
act of 1789, c. 20, § 17 [1 Stat. S3], that the 
courts of the United States have not a uni- 
versal power to grant new trials, but only 
"power to grant new trials in cases where 
there has been a trial by jury, for reasons 
for which new trials have been usually grant- 
ed in courts of law." As far as the reasoning 
of the learned judge goes, it may show that 
it may be of great public utility, to have the 
power to grant new trials, in cases of capital 
convictions, and not in cases of capital ac- 
quittals. But this reasoning must address 
itself to the framers of the constitution, and 
not to those who are called upon to admin- 
ister its actual orovisions. 

A case has also been cited from Virginia 
(Com. v. Jones, 1 Leigh, 598), where a motion 
for a new trial was entertained by the appel- 
late court in a capital case after a conviction; 
and upon the merits was denied. But to 
this case <*s an authority bearing on the 
present question, two objections may be prop- 
erly made; first, that the point was not made 
at the argument, nor considered by the court; 
and secondly, that the constitution of Vir- 
ginia contains no prohibitory clause bearing 
upon the point; and consequently the right to 
entertain such a motion was dependent whol- 
ly upon the local jurisprudence; and whether 
It was conferred upon the court was matter 
of local law, turning upon no general prin- 
ciples. 

Another ease has been cited from the In- 
diana Reports (Jerry v. State, 1 Blackf. 395), 
in which a writ of error was brought in a 
capital case from a judgment of an inferior 
court, refusing to grant a new trial to the 
prisoner after a conviction, whicn was moved 
for upon the ground that the verdict was con- 
trary to evidence. The supreme court of the 
state ordered the judgment of the court be- 
low to be reversed, and the verdict set aside, 
and a new trial granted upon the ground that 
strong doubts remained, whether the testi- 
mony supported the verdict Upon this case 
it may in the first place be remarked, that a 
writ of error for the refusal of a court to 
grant a new trial does not lie at the common 
law; and so it has been repeatedly held in 
the supreme court of the United States, the 
granting of such new trial in any case being 



a matter of discretion. So that the case must 
stand upon some peculiarity of the local ju- 
risprudence. And in the next place, though 
the constitution of Indiana does contain a pro- 
hibitory clause, like that in the constitution 
of the United States, it is not even alluded to 
in the opinion of the court, short and unsatis^ 
factory as it is; and therefore we cannot 
know whether the point has ever been argued 
in that state, or not. Under such circum- 
stances the ease can have no intrinsic au- 
thority here. 

In no one of the cases heretofore cited has 
the clause of the constitution of the United 
States been brought under the review of the 
court, or its interpretation ascertained. But 
there are cases in other courts of great re- 
spectability in which the question has come 
solemnly in judgment; and the true intent 
and meaning of the clause has been severely 
sifted. If I do not greatly mistake, some of 
these cases will be found to carry an opposite 
doctrine far beyond the limits necessary for 
the decision of the present case. One of these 
cases is People v. Goodwin (1S20) 18 Johns, 
187, where the whole subject was most elab- 
orately examined by the counsel and the 
court It was an indictment for manslaugh- 
ter, and the jury, after the whole cause was 
heard, being unable to agree, were dischar- 
ged by the court without the consent of the 
defendant. The question was, whether un- 
der these circumstances the defendant could 
be again put upon his trial. On the part of 
the defendant it was contended that he could 
not among other reasons, because the con- 
stitution of the United States had declared, 
"nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or 
limb;" and that putting the party upon trial 
was putting him in jeopardy of life and limb. 
The argument on the other side was, that this 
clause did not apply to state courts; and if 
it did, it was inapplicable to the cause, for 
if the cause was sent to another jury, the 
defendant would not be twice in jeopardy, 
nor twice tried, for there never had been a 
trial, in which the merits had been decided on. 
The court inclined to the opinion that the 
clause was operative upon the state courts; 
but at all events that it was a sound and 
fundamental principle of the common law, 
that the true meaning of the clause was that 
no man shall be twice tried for the same of- 
fence; that the true test by which to decide 
the point, whether tried or not, is by the plea 
of autre fois acquit or autre fois convict; 
and, finally, (what is more direct to the pres- 
ent purpose), that in a legal sense "a defend- 
ant is not once put in jeopardy until the ver- 
dict is rendered for or against him, and if for 
or against him he can never be drawn in 
question again for the same offence." And 
the court accordingly held that the discharge 
of the jury before giving a verdict was no bar 
to another trial of the defendant. Soon aft- 
erwards (in 1822) the same question occurred 
in Pennsylvania, before the supreme court of 
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that state, in the case of Com. v. Cook, 6 Serg. 
& R. 577; and what makes it still more di- 
rect, as an authority, there is a provision in 
the state constitution of Pennsylvania exactly 
like that in the constitution of the United 
States. The court held that the discharge of 
the jury, because they could not agree, was 
unlawful, and was not a case of necessity 
within the meaning of the rule on the sub- 
ject. Mr. Chief Justice Tilghman on that oc- 
casion said, where a party "is tried and ac- 
quitted on a bad indictment, he may be tried 
again, because his life was not in jeopardy. 
The court could not have given judgment 
against him, if he had been convicted. But 
where the indictment is good, and the jury are 
charged with the prisoner, his life is undoubt- 
edly in jeopardy during their deliberation." 
"I grant that in case" of necessity they (the 
jury) may be discharged; but if there be 
any thing short of absolute necessity, how can 
the court, without violating the constitution, 
take from the prisoner his right to have the 
jury kept together until they have agreed, 
so that he may not be put in jeopardy a sec- 
ond time?" So that the opinion of the learn- 
ed chief justice, a fortiori, manifestly is, that 
if a verdict has been once regularly given up- 
on a good indictment, the prisoner could not 
be tried again. Mr. Justice Duncan was still 
more full upon the point After adverting to 
the case of People v. Goodwin, and the con- 
struction there given to the clause now under 
consideration, he said, "I feel a strong convic- 
tion that the construction here (there) given 
to this provision of the constitution of the 
United States, engrafted into the constitutions 
of Delaware, Kentucky, and Tennessee, and 
made an article in the bill of rights of this 
state, is not the true one, and that the provi- 
sion that no person can be put twice in jeop- 
ardy of life and limb, means something more 
than that he- shall not be twice tried for the 
same offence. It is borrowed from the com- 
mon law; and a solemn construction it had 
received in the courts of common law ought to 
be given to it," &c. *This is not the significa- 
tion of the words used in their common use 
nor in their grammatical or legal sense. 
'Twice put in jeopardy,' and 'twice put on 
trial,' convey to the plainest understanding 
different ideas," &c. "There is a wide dif- 
ference between a verdict given and jeopardy 
of a verdict. Hazard, peril, danger of a ver- 
dict, cannot mean a verdict given. When- 
ever the jury are charged with a prisoner, 
where the offence is punishable by death, and 
the indictment is not defective, he is in jeop- 
ardy of life." And he accordingly held, that 
in that case the jury, having been discharged, 
without giving any verdict, for an unjustifi- 
able cause and without necessity, the prisoner 
was not liable to be tried again. And here I 
might repeat, 5, fortiori, if the jury had given 
a verdict he could not be tried again. 

The same question came before the supreme 
court of North Carolina in State v. Garrigues, 
1 Hayw. (N. C.) 241, and very recently again 



(in 1828, in Re Spier, 1 Dev. 491) before the 
same court, where the jury in a capital case 
had been discharged without legal necessity 
and had given no verdict. The court held 
that the prisoner could not be again tried. 
Upon this occasion the cases in the supreme 
courts of Massachusetts, New York, and 
Pennsylvania were cifed, and the court adopt- 
ed that of the supreme court of Pennsylvania, 
and affirmed the exposition of the clause giv- 
en by that court, that no man shall be twice 
put in jeopardy, &c. for the same offence. 
Mr. Justice Hall said: '"When the jury were 
thus charged with the prisoner he certainly 
stood upon his trial; his life was jeopard- 
ized;" and he afterwards proceeded to the 
exceptions of a discharge from necessity, and 
when the indictment is bad. Mr. Chief Jus- 
tice Taylor delivered a more elaborate opin- 
ion, insisting that "twice put in jeopardy/* 
and "twice put on trial," convey to the mind 
, several and distinct meanings; for we can 
] readily understand how a person has been in 
jeopardy, upon whose case the jury have not 
[ passed. The danger and peril of a verdict 
< do not relate to a verdict given. When the 
; jury are impannelled upon the trial of a per- 
' son for a capital offence, and the indictment 
is not defective, his life is in peril or jeopardy, 
and continues so throughout the trial. 
| Now, whatever diversity of opinion there 
j may be among these learned judges as to the 
i right and power of the court to discharge the 
! jury in a capital case from giving any verdict, 
except in cases of extreme necessity, all of 
them agree in this, that after a verdict once 
given by the jury in a capital case, upon a 
good indictment, the party cannot be agaiu 
tried for the same offence; and that such an 
attempt would be a violation of the constitu- 
tion of the United States. The judges in 
Pennsylvania and North Carolina go farther, 
and deem the case within the prohibition of 
the constitution, if the party is once put upon 
trial before a jury, and the jury is discharged 
without giving a verdict, except in cases of 
extreme necessity. 

Upon the question of discharging a jury In 
capital cases, the supreme court of the United 
States have in the case of U. S. v. Perez, 9 
Wheat. [22 U. S.] 379, adopted the doctrine of 
the supreme court of New York. Upon that 
occasion the court did not go into any exposi- 
tion of the clause in the constitution now un- 
der consideration; but simply stilted that in 
the case of Perez, the prisoner had not been 
convicted or acquitted, and therefore might 
again be put upon his defence. But I think 
I may say, that it was never for a moment 
at that time understood by the court, that if 
there had been a verdict of conviction or ac- 
quittal, the prisoner could be again tried for 
the same offence. The point was not before 
the court, and was not at all examined. 

In the very recent case of People v. Coin- 
stock, 8 Wend. 549, the supreme court of New 
York treated it as perfectly certain and set- 
tled "that in offences greater than misde- 
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meanors, a new trial cannot be granted on 
the merits, even where the prisoner has been 
convicted;" and the court placed the doctrine 
upon the same basis on which the English 
cases already cited have put it. I am not 
unaware that there is some general language 
attributed to the court in People v. Stone, 5 
Wend. 39, which may bear a different inter- 
pretation. But it was a mere 1 obiter dictum, 
and stands overruled by the later and more 
exactly considered cases. 

Now, in the face of these authorities bear- 
ing directly on the point, and in which the 
interpretation of the clause of the consti- 
tution was before the court, I confess my- 
self greatly distressed in attempting to give 
a different interpretation, without reducing 
the words to an unmeaning fox'mulary, vox 
et praelerea nihil. I find that my brother, 
the late Mr. Justice WASHINGTON, in the 
case of U. S. v. Haskell [Case No. 15,321], 
where a jury had been discharged in a cap- 
ital case, before verdict, on account of the 
insanity of one of the jurymen, held that 
there might be a new trial; and that the 
discharge was no bar to a further prosecu- 
tion—upon that occasion, he said that the 
jeopardy spoken of in this article can be in- 
terpreted to mean nothing short of the ac- 
quittal or conviction of the prisoner, and the 
judgment of the court thereon. And he as- 
serted this to be the meaning affixed to the 
expression of the common law. Upon this I 
should greatly doubt as a doctrine universal- 
ly true, especially when I find that it differs 
from the doctrine maintained by Mr. Justice 
Blackstone in his Commentaries (4 Comm. 
330), as well as in some other authorities 
(see, on this subject, Vaux's Case, 4 Coke, 
44, 45; Wigg's Case, Id. 45, 46; 2 Hawk. P. 
C. c. 36, §§ 13. 14, 19. But see 2 Hale, P. 
C. c. 32, p. 251; Id. c. 55, p. 391; Id., c. 31, 
p. 243); for, then, there would be no dis- 
tinction between the plea of autre fois con- 
vict and the plea of autre fois attaint, of 
the same offence; and yet a distinction is 
manifestly maintained between them. And 
if it were even true that the plea of autre 
fois acquit or autre fois convict without 
a judgment, could not be pleaded technical- 
ly as a bar to another prosecution or another 
indictment, it would not follow that it might 
not be a good bar to a new trial upon the 
same indictment, when there had already 
been one trial regularly had upon the ground 
of the maxim already adverted to; for upon 
the first trial the life of the prisoner was cer- 
tainly in jeopardy. Mr. Jnstice Washington 
afterwards says, that the article does not 
apply to a jeopardy short of a conviction; 
which may be true, if we are to understand 
by conviction (as is certainly the legal sense), 
a verdict against or confession by the party 
of record. See 4 Bl. Comm. 362; 4 Coke, 
46; 2 Hawk. P. C. c. 36, § 9; 1 Chit; Cr. 
Law (2 Lond. Ed.) 462. But what with me 
is decisive against the construction of the 



clause of the constitution given by Mr. Jus- 
tice Washington is, that he puts it as clear 
upon his interpretation, that after a verdict 
of acquittal in a capital case (upon a good, 
indictment) the court might still award a 
new trial against the prisoner. And he puts 
the case (to illustrate this doctrine) of an ac- 
quittal of the prisoner procured by his own 
fraud. Now, I am not aware that the max- 
im has ever received such an interpretation 
from any other judge; and all the author- 
ities which I have seen are against it. I 
confess my extreme repugnance to adopt any 
interpretation of the maxim, which shall 
.lead to such consequences. It would remove 
the whole force of the prohibition, and sub- 
mit the whole subject in criminal trials to 
the discretion of the court. I have always 
understood that the great object of this 
clause was, on the contrary, to take away 
all discretion, and to forbid all courts of the 
United States from trying a man twice upon 
a good indictment for the same offence. It 
has been supposed that in all cases of con- 
viction there may be ground to grant a new 
trial, because it will always be in favor of 
the prisoner. If this were true, the difficulty 
would still remain, that the constitution does 
not provide for a new trial only where it is 
favorable to the prisoner. If the twice being 
put in jeopardy is referrible only to cases 
after judgment, and not after verdict; and 
before judgment, even a new trial may be 
granted, though it may be unfavorable to 
him. Cases of conviction may readily be 
conceived, in which a new trial may be in- 
jurious to the prisoner. If, after conviction, 
it may be granted at his request, it may also 
be granted without his consent. Suppose a 
man indicted for murder and convicted of 
manslaughter; can a new trial be granted 
at all, unless by putting him twice in jeop- 
ardy of his life? Suppose a robbery of the 
mail, charged in the indictment with being 
effected by wounding the carrier, or put- 
ting his life in jeopardy (which is a capital 
offence), and there is a conviction of the 
robbery without such aggravated circum- 
stances, can a new trial be granted, upon the 
application of the government or of the pris- 
oner? Many other cases of a like nature 
may be easily put, where the offence in an 
aggravated form is a capital felony, and 
without such aggravations not Yet the 
power to grant a new trial in cases of con- 
viction, if it exists at all, is general, and 
may be required by the government as well 
as by the prisoner. 

Upon the whole, having given this sub- 
ject the fullest consideration, I am, upon 
the most mature deliberation, of opinion that 
this court does not possess the power to 
grant a new trial, in a case of a good in- 
dictment, after a trial by a competent and 
regular jury, whether there be a verdict of 
acquittal or conviction. My judgment is, 
that the words in the constitution, "Nor shall 
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any person be subject, for the same offence, 
to be twice put in jeopardy of life or limb," 
mean that no person shall be tried a second 
time for the same offence, where a verdict 
has been already given by a jury. The party 
tried is in a legal sense, as well as in com- 
mon sense, in jeopardy of his life, when a law- 
ful jury have once had charge of his of- 
fence as a capital offence upon a good in- 
dictment, and have delivered themselves of 
the charge by a verdict. In this respect I 
follow the doctrine of the supreme court of 
New York; and the doctrine of the supreme 
court of Pennsylvania and North Carolina 
goes not only to the same extent, but in- t 
eludes cases where the party is once put 
upon his trial before the jury, and they are 
discharged from giving a verdict without 
extreme necessity. This too is the clear, 
determinate and well settled doctrine of the 
common law, acting upon the same principle, 
as a fundamental rule of criminal jurispru- 
dence. I deem it a privilege of inestimable 
value to the citizen; and that it was intro- 
duced into the constitution upon the sound- 
est principles of prudence and justice. But 
if it were otherwise, it is my duty to ad- 
minister the constitution as it stands and 
not to incorporate new provisions into it. 
If this clause does not prohibit a new trial, 
where there has already been a regular 
trial and verdict, then it is wholly immate- 
rial whether the verdict is of acquittal or of 
conviction of the offence; and the same par- 
ty may, in the discretion of the court, be 
put upon his trial ten, nay, twenty times, if 
the court should deem it fit It was (as I 
think) among other things, to get rid of the 
terrible precedents on this subject alluded 
to by Lord Hale, and even acted upon by 
him, in the reign of Charles H., in dischar- 
ging juries from giving verdicts upon frivo- 
lous or oppressive suggestions, that this great 
maxim of the common law was engrafted 
into the constitution. The constitution has 
also in another clause declared, that "no fact 
once tried by a jury shall be otherwise re- 
examined in any court of the United States, 
than according to the rules of the common 
law.'* The only modes of making this re-ex- 
amination known to the common law, are 
by a writ of error and a new trial, and if by 
the common law there cannot be a new trial 
in a capital case, after a regular trial once 
had upon a good indictment, as seems to me 
to be conclusively established by the English 
authorities already cited, then this clause 
also carries in its bosom another virtual pro- 
hibition. 

Lest I should be thought to have overlook- 
ed the case of U. S. v. Daniel, 6 Wheat. [19 
U. S.] 542, where the circuit court divided 
upon the motion for a new trial, I beg only 
to say that the point whether the circuit 
court had jurisdiction to grant a new trial 
in a capital case, was not before the court. 
It was a mere certificate of division of opin- 



ion of the circuit court; and the supreme 
court held that it had no jurisdiction to en- 
tertain the point certified, so far as it regard- 
ed a new trial. 

If the language used by me in the Com- 
mentaries on the Constitution (3 Story, Const. 
c. 38, § 17S) should be thought to inculcate 
a different doctrine, I can only say that I 
do not so understand it. I have no doubt 
that there are cases where there may be a 
new trial; as in cases of a mis-trial by an 
improper jury. See People v. M'Kay, 18 
Johns. 212; 2 Hawk. bk. 2, c. 36, § 15; Rex 
v. Keite, 1 Ld. Raym. 139; 2 Hawk. P. C. 
c. 27, § 104; Id. c. 47, § 12; Arundel's Case, 
6 Coke, 14. But in the language there used, 
ft should be considered that the author was 
not summing up his own private or judicial 
opinions, but only gathering together the 
opinions of others, which had come to his 
knowledge, to illustrate the text But if there 
be any erroneous opinions inculcated in those 
Commentaries, which upon more deliberate 
examination I should deem unfounded, I trust 
that I shall be the last person to insist upon 
them as obligatory or correct. My duty, as 
a judge, is to pronounce such a judgment as 
my conscience dictates, without reference 
to any preconceived opinions. But I freely 
admit that I see nothing in that passage of 
the Commentaries, so far as relates to the 
granting of new trials, which I deem incor- 
rect, or which I wish to retract. 

It may be thought by some, that there 
may be great inconvenience in the establish- 
ment of this doctrine. But if there be, it 
is for those who possess the power to amend 
the constitution to apply the proper remedy. 
For myself, I entertain great doubts wheth- 
er, in the actual administration of public 
justice, the present doctrine would not be 
far more safe and useful than an unlimited 
power to grant new trials in all capital 
cases, at the mere discretion of the court. 
It may be, that a court may sometimes err 
in the proper administration of the law; 
and it may also err in granting or refusing 
a new trial. But the consciousness that the 
trial is final, will always impress every 
court, mindful of its duty, with the utmost 
caution in all its opinions and judgments in 
capital cases, where the result may be un- 
favorable to the prisoner. It will naturally 
induce it to lean to the side of mercy; and 
it will look anxiously to the dictates of the 
law. But still if, after all, errors should in- 
tervene, it will be but the common infirmity 
of the administration of all human justice. 
And the prisoner, even in such a case, will 
not be wholly without redress. He may 
apply for a pardon or mitigation of the 
sentence, to the executive; and it cannot be 
doubted that the court itself, if conscious of 
any serious error, would cheerfully aid in 
his application. Hitherto this ultimate ap- 
peal to the pardoning power has been deem- 
ed satisfactory and safe in the land of our 
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ancestors down to our own age; and it has 
been deemed equally satisfactory and safe 
in all those states whose jurisprudence does 
not permit a new trial in capital cases under 
like circumstances. But whatever might be 
my opinion as to the authority of this 
court to grant a new trial in capital cases 
generally, I shall, under the present circum- 
stances go over all the grounds insisted up- 
on by the prisoner's counsel (some of which 
being in arrest of judgment are indispensa- 
ble to be disposed of before judgment), be- 
cause if any error in point of law has been 
committed by the cowt injurious to the 
prisoners, or upon established principles of 
law, they ought (if the court could grant 
it) to have a new trial, I should feel it my 
""duty to make a direct application in their 
behalf to the executive for a pardon, to re- 
press the error. God forbid that any man 
in this country should suffer death against 
the law, from the mere infirmity of judg- 
ment of those who are appointed to pi*eside 
at his trial. 

The first cause assigned for a new trial 
is the discovery of new evidence. For the 
present I shall pass over this point, intend- 
ing to examine it when all the other grounds 
shall have been passed under review. 

The second cause is, that the prisoners 
were not permitted to be tried separately, 
although they made a motion for this pur- 
pose. Now, this has been long since settled 
by the supreme court of the United States to 
be a matter, not of right, but of sound dis- 
cretion to be exercised by the court So it 
was held in the case of XT. S. v. Marehant 
12 Wheat [25 U. S.] 480, upon the fullest 
consideration. The sole ground upon which 
the present motion was made, was that by 
means of separate trials, the prisoners 
wished and intended to make use of the tes- 
timony of each other in their defence. Now 
I was of opinion, and still am, that the rea- 
son assigned was wholly, in a legal point 
of view, inadequate to justify the court in 
the exercise of such a discretion. The charge 
was a charge of a joint piracy on the high 
seas, committed by all the prisoners, found 
by the grand jury upon their oaths, and 
therefore to be taken prima facie to be well 
supported by competent evidence before 
them. There is no pretence now to say, 
when the trial has been had, that there 
was not a solid ground of probable cause 
to put all the prisoners in the indictment as 
confederates in the act or that any of the 
prisoners were included upon mere false 
suggestions, to evade their testimony. It is 
clear by law that confederates in the same 
piracy, put upon trial at the same time, are 
not competent witnesses for each other. 
And I do exceedingly doubt whether in 
point of law the court possess the right to 
make witnesses competent in a trial by any 
act of their own, who would otherwise be 
incompetent. The government has rights as 
well as the prisoners. The government is 
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not to be deprived of its rights merely be- 
cause the prisoners request a separate trial. 
In a joint trial the government has a right 
to exclude all the prisoners from being wit- 
nesses. If the court deprive the govern- 
ment of this right, it is an exercise of power 
which may sometimes subvert the purposes 
of justice. It certainly does not necessarily 
promote it It is no just cause of com- 
plaint on the part of prisoners, that they 
stand jointly indicted; for they can rarely 
be so, except where they have mixed them- 
selves up with the criminal transaction in 
a manner which in the sober judgment of 
the grand jury implicates them in the com- 
mon guilt. I have never before known a 
case, in which the sole ground for a sepa- 
rate trial has been to make the witnesses 
competent for each other. In the only cases 
in the circuit court in which a separate 
trial has been granted, there has been an 
express disclaimer of using the confederates 
as witnesses; and the defence has been ex- 
clusively placed upon several and distinct 
grounds. In the present case the main argu- 
ment was at the trial, and now is rested 
upon a defence common to all the prisoners, 
viz. that the robbery was not by the Panda 
or her crew; but by some other vessel. If, 
therefore, the question were now to be de- 
cided over again, I should, under the cir- 
cumstances, refuse to concur in a separate 
trial of the prisoners. I should doubt the 
legal right so to do, for the cause assigned. 
And I cannot but think that the granting it 
in a case of this sort (in which, if in any 
f case, there ought to be a joint trial), would 
be an abuse, and not a just use of a sound 
discretion. 

The third, fourth and fifth causes em- 
brace in different forms the same subject 
matter. The prisoners, who are all foreign- 
ers and strangers to our institutions, and do 
not, as far as we know, speak or understand 
the English language, and with whom the 
court could communicate only by an inter- 
preter, were, after the indictment was found 
against them, brought into court and were 
informed that they were entitled to copies 
of the indictment and should be furnished 
-with them two full days before they were 
required to plead; and that they -were en- 
titled to counsel to assist them in the de- 
fence, and that the court would assign such 
counsel as they desired,— and accordingly 
the learned gentlemen, who have since con- 
ducted the defence, were so assigned; and 
that at a subsequent time, after two full 
days, they would be arraigned and required 
to plead to the indictment Accordingly, 
after this period had elapsed and the copies 
were duly furnished, the prisoners were 
brought to the bar, and in the presence of 
their counsel were arraigned, and upon their 
arraignment the^ severally pleaded not 
guilty. But, as is said, the clerk of the 
court upon this arraignment did not further 
proceed, upon their pleading not guilty, to 
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ask the prisoners how they would be tried, 
so that they did not make the usual and 
common reply, -'By God and the country." 
The district attorney then moved the court 
to assign a time for the trial of the pris- 
oners, and accordingly, at the request of the 
prisoners' counsel, a particular day, named 
by themselves, was assigned for the trial. 
It was then stated to the prisoners, that 
they were to be tried by a jury, that the 
list of the jurors would be furnished to 
each of them (and they were accordingly 
furnished) two full days before the trial, 
that they might exercise their full right of 
challenge. Accordingly at the time assigned 
the prisoners were brought to bar for trial; 
they were then distinctly and in the usual 
manner informed by the clerk, that they 
were then set at the bar to be tried, and 
that the good men and true, whom he was 
then to call, were to pass between them and 
the- United States at the trial; and that if 
they would object to any of them, they 
must do it as they were called, and before 
they were sworn. The jury were according- 
ly called, and not the slightest objection to 
the trial by the jury was intimated, either 
by the prisoners 01 their counsel; but the 
prisoners proceeded, with the assistance of 
counsel, to make their challenges, (amount- 
ing, I believe, in all, to thirty-six), and all 
the jurors sworn and impannelled were 
those to whom they declared that they had 
no objection. The whole cause was* then 
most elaborately examined and heard; the 
fullest defence made; and the jury returned 
their verdict, as it appears upon the record. 
Now, the objection is, not that no similiter 
is joined (for it is admitted that this is not 
necessary) but that there is no issue to the 
country, until the prisoners have expressly 
put themselves, by the words already quot- 
ed, "upon God and the country;" and that 
until such an issue there can be no trial. 
In order fully to understand the nature of 
the objection it may be well to state the 
course of the proceedings at the common 
law in England; and this may be taken 
from the very ample account given by Mr. 
Justice Blackstone in his Commentaries (4 
Comm. c. 25, pp. 322-331; Id. c. 26, pp. 332- 
341). See, also, 2 Hale, P. C. c. 43, pp. 
314-322; Id. c. 28, pp. 21G-225. When the 
prisoner is brought into court to answer 
the indictment, he is said to be brought in 
to be arraigned thereon; for "to arraign is 
nothing else but to call the prisoner to the 
bar of the court, to answer the matter char- 
ged upon him by the indictment." The in- 
dictment is then read to him, and when 
called upon to answer, he either stands mute 
or confesses the fact (which we may call 
incidents to the arraignment), or else he 
pleads to the indictment. Regularly a pris- 
oner is said to stand mute upon being ar- 
raigned upon a capital felony, when he 
either (1) makes no answer at all; or (2) an- 
swers foreign to the purpose or with such 
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1 matter as is not allowable, and will not an- 
swer otherwise, or (3) what is most ma- 
terial to the present purpose, upon having 
pleaded not guilty, refuses to put himself 
upon the country. If he says nothing, the 
court ought ex officio to impannel a jury to 
inquire, whether ne stands obstinately mute, 
or whether he be dumb ex visitatione Dei. 
If the latter is the case tne court proceed to 
the trial, and examine all the points, as if 
he had pleaded not guilty. If he be found 
obstinately mute, in cases of treason and 
petit larceny and misdemeanors, his stand- 
ing mute was deemed equivalent to a con- 
viction, and he received the same judg- 
ment and execution. In other capital felo- 
nies the prisoner was not anciently deemed 
convicted, but for his obstinacy he received 
the terrible sentence of penance, or peine 
forte et dure (as it was called) which in- 
substance was, that he was put into a low , 
dark chamber, laid on his back naked, and 
a weight of iron, as great as he could bear, 
placed on his body; he was to have no sus- 
tenance save only on one day three morsels 
of the worst bread, and on the second day 
three draughts of standing water that should 
be nearest to the orison door; and in this 
situation this should alternately be his diet 
till he died. And this. remained the law in 
England, though rarely put in force, until 
12 Geo. III. c. 20, when it was enacted that 
all persons who should stand mute on being 
arraigned for felony or piracy, should be 
deemed convicted of the offence and pun- 
ished accordingly. 

We next come to consider the general is- 
sue, as it is called, which is the plea of not 
guilty. When upon his arraignment the pris- 
oner pleaded not guilty, the clerk immediate- 
ly enters upon the record "Not guilty," or 
as it stood anciently abbreviated, "Non cul" 
for "non eulpabilis"; and immediately the 
reply of the government, supposed to be 3 giv- 
en viva voce, that the prisoner is guilty (and 
by Blackstone supposed to be indicated by 
the abbreviation "cul. prit"), though in point 
of fact such reply is never formally made. 
When this is done issue is then said to be 
joined; for Mr. Justice Blackstone informs us 
that, "immediately upon issue joined, it is in- 
quired of the prisoner, by what trial he will 
make his innocence appear," which the clerk 
does by the words, "How wilt thou be tried." 
And indeed this must necessarily be so, for 
until an issue is virtually joined between the 
parties, there is nothing to be tried, and of 
course there can be no trial, until something 
is to be tried. And the question propounded 
becomes thus intelligible. So that the remark 
of the district attorney is critically correct, 
that there is a joinder of the issue, before 
we arrive at this stage of the arraignment 
See 1 Chit. Cr. Law, 416. In order to as- 

s Sir. Christian's account in his note to 4 Bl. 
Comm. 340, note 1, appears to me far more prob- 
able than that of Mr. Justice Blackstone. 
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-certain why this inquiry is made, it is neces- 
sary to state that anciently in England the 
party accused had his choice of being tried 
in one of two manners, by battel, or by a 
jury. And in those times of course it was 
indispensable that he should be put to his 
election. If he chose the trial by battel, he 
was accustomed to say that he would be tried 
by God; if by a jury, that he would be tiled 
by the country. But since the trial by battel 
was abolished (as it has been for ages upon 
indictments), there can be no trial but by a 
jury; and hence in England, where the old 
form was still retained, the refusal to an- 
swer that he would be tried by God and the 
country was treated as a refusal to put him- 
self upon the inquest in the usual manner, 
and therefore as legally standing mute. Now 
in America, the trial by battel was never in- 
troduced at all; and the only trial sinjce the 
first settlement of the country has always, 
in criminal cases, been by a jury; and could 
not be in any other manner. But in England 
the right of trial by battel in certain cases 
•continued down to our own day, viz. in cases 
of appeals and approvements; and as late as 
the case of Ashford v. Thornton, 1 Barn. & 
Aid. 405, in ISIS, was acted upon, though it 
has been since abolished by a recent statute. 
The continuation of the form in England may 
thus be easily accounted for; and though in 
America it has very probably been acted up- 
on in many states, it would be proper only, 
where the common law rule that the party 
might otherwise be deemed to stand mute, 
was in force; for I believe that the punish- 
ment of peine forte et dure, never was adopt- 
ed in any part of America. And it seems io 
me, that in all those states, where the consti- 
tution provides that the trial of all crimes 
shall be by a jury, and the prisoner pleads not 
guilty, it is a mere mockery to ask him how 
he will be tried, for the constitution has al- 
ready declared how it shall be. 

But be this as it may under the state gov- 
ernments, I am clearly of opinion, that the 
form is wholly unnecessary under the consti- 
tution and laws of the United States in the 
federal courts. The constitution has express- 
ly declared, "that the trial of all crimes ex- 
cept in cases of impeachment shall be by ju- 
ry." It is imperative upon the courts, and 
prisoners can be lawfully tried in no other 
manner. As soon, therefore, as it judicially 
appears of record that a party has pleaded 
not guilty, there is an issue in a criminal case, 
which the court are bound to direct to be 
. tried by a jury. The plea of not guilty does 
import of itself a tender of a proper issue, 
and the attorney for the government, in 
-demanding a trial of that issue, necessarily re- 
quires it to be by a jury. And so in point of 
fact, the plea of not guilty is always under- 
stood by the court. When the clerk enters it 
upon record, in making up the record he usu- 
ally adds to it "and of this he (the prisoner) 
puts himself upon the country." And in mis- 
demeanors this is the common course in Eng- 



land. And why ? Plainly because in the 
case of a misdemeanor there never could be 
any other trial than by jury; and therefore, 
in cases of misdemeanor, the prisoner never 
is asked how he will be tried; but his plea 
of not guilty is of itself an issue to the coun- 
try. The laws of the United States estab- 
lish this to be the true view of the matter, 
at least in the courts of the United States. 

The crimes act of 1790 (chapter 9, § 30) 
provides that if any person shall be indicted 
for treason, and shall stand mute or refuse to 
plead, or shall challenge peremptorily above 
thirty-five of the jury; or if any person be 
indicted of any other capital offence, &c., if 
he shall stand mute or will not answer to 
the indictment, or challenge peremptorily 
above twenty of the jury, the court in any 
of these cases, shall, notwithstanding, pro- 
ceed to the trial of such person, as if he had 
pleaded not guilty, and render judgment there- 
on accordingly. And the act of 1825, c. 270, 
§ 14 [3 Story's Laws, 2002; 4 Stat. 118], pro- 
vides the like rule in regard to offences not 
capital, declaring that in such cases the court 
shall proceed to the trial of such person as 
if he had pleaded not guilty, and upon the 
verdict render judgment accordingly. Both 
of these statutes clearly establish that the 
party is not to be understood to stand mute, 
when he has pleaded not guilty; and that as 
soon as the plea of not guilty is put in, the 
cause must be tried by the jury. It is impos- 
sible, consistently with the language of these 
acts, for the court to adjudge that the party 
stands mute, when he pleads not guilty; and 
if he does not, in contemplation of law, stand 
mute after such plea, then the plea of not 
guilty includes every thing essential to put 
him on trial by the jury. 

It ought to be added, that the present, be- 
ing^ a charge of piracy on the high seas, was 
not originally or practically within the ancient 
rules of proceedings at the common law on 
land. On the contrary until the statute of 28 
Henry VIII. (chapter 13), piracies on the high 
seas were exclusively triable in the admiral- 
ty according to the course of the civil law; 
and that statute first made them triable by a 
jury in the common form of jury trials. 4 
Bl. Conini. 71, 2G9; 1 Hawk. P. C. bk. 1, 
c. 20, §§ 17, 18. So that the trial by battel 
was never applied to them; nor until the 
statute of Henry Vnx were the forms of ar- 
raignment consequent thereon at the common 
law. Besides, what is the reason, even at the 
common law, of asking the prisoner how he 
will be tried? It is to ascertain whether he 
consents to a trial by jury. If he does con- 
sent in any clear and determinate manner, it 
is manifest that he cannot object that the 
form has not been gone through, if the sub- 
stance has been preserved. Now, in the pres- 
ent case there is the most ample proof of a 
consent, if consent were necessary, by the 
acts of the prisoners, and of their counsel 
before and at the trial. And if the prisoners 
had refused to consent, the trial must have 
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been in the same manner precisely as it has 
been had. But I confess for one, that I deem 
it a little short of an absurdity in the courts 
of the United States to call upon the prison- 
ers, after they have pleaded not guilty, to say 
how they will be tried, when the constitutiou 
and laws have peremptorily required the trial 
to be by jury. Suppose 'the prisoners had 
been asked, how they would be tried, and they 
had answered that they wished for no trial 
at all; must not the court have proceeded to 
try them upon the plea of not guilty? Sup- 
pose they had answered that they wished to 
be tried by the court, could the court have 
tried the cause otherwise than by jury? Sup- 
pose they had been silent as to how, and 
when, and whether, they should be tried, could 
the court have done otherwise than order a 
trial by jury? We have no authority to in- 
flict the punishment of the peine forte et dure 
(and I trust our courts never will have it), 
and our laws manifestly contemplate no such 
thing as either legal or necessary. It ap- 
pears that by a recent statute in England (St. 
S Geo IV. c. 28) it is provided that, if a per- 
son being arraigned upon an indictment for 
treason, felony, or piracy, shall plead thereto 
a plea of not guilty, he shall by such plea, 
without further form, be deemed to have put 
himself upon the country for trial. And this 
is precisely what our laws, in my judgment, 
do in effect prescribe. The provision was in- 
dispensable in England, since the refusal of 
the prisoner to state, after he had pleaded not 
guilty, how he would be tried, was deemed 
in law as standing mute. In our law he can- 
not be deemed to stand mute, when he has 
pleaded not guilty. The constitution decides 
how he shall be tried, independent of any 
election on his part. The plea of not guilty 
puts the party for all purposes upon his trial 
hy jury. My judgment, therefore, is that 
there is nothing in this objection. 

The sixth cause respects the overruling by 
the court of a question asked by the prison- 
ers' counsel, the relevancy of which was not 
perceived by the court, and the counsel re- 
fused to state it The fact afterwards came 
out (I believe) incidentally upon the answer 
to other questions. But at all events, the 
relevancy of the question not having been 
shown at the time (and indeed not even now 
at the argument), it is clear that there is no 
ground to say that it ought to have been put. 
It would otherwise happen, that the right of 
cross-examination might extend to everything, 
whether it were material or immaterial, which 
had occurred in the whole course of the wit- 
ness's life. 

The seventh objection relates to certain 
supposed errors in the instruction of the 
court. The first specification respects the 
supposed remark of the court that Perez was 
not an accomplice. What the court actually 
said was this— After stating to the jury that 
a conviction ought not to be upon the naked 
testimony of an accomplice, unless strongly 
corroborated by other evidence or circum- 



] stances, the court said, that it was not to be 
] taken as a matter of course that Perez was 
an accomplice. That was for the jury to 
, consider. Perez, in his testimony, Utterly de- 
nied that he was an accomplice; the defence 
was, that the crime was never committed 
by any of fie crew of the Panda; and if the 
crime never was committed at all, Perez 
could not be an accomplice. The government 
alone insisted that Perez was an accomplice. 
[ And under these circumstances, the jury 
| were to say, whether he was an accomplice 
, or not, upon the evidence. It is now argued 
J (as I understand it) that Perez might have 
been an accomplice, although the crime was 
never committed. This appears to me, in 
j point of law, wholly unmaintainable— and at 
, all events, the court left the matter to the 
jury upon the whole facts, exactly as the 
evidence and circumstances placed it before 
them. 

The next specification is to the supposed 
instruction of the court as to the effect of the 
non-production of the written examinations, 
under the circumstances. These circumstan- 
ces took place in the presence of the court 
and jury. The counsel for the prisoners 
made a written demand of the district attor- 
ney to produce the examinations of Perez 
and several of the prisoners taken at Fer- 
nando -Po; the district attorney offered to 
produce them, if the prisoners would read 
them, or suffer them to be read, to the jury. 
The counsel for the prisoners declined to re- 
ceive them upon that condition. But they 
afterwards stated that the district attorney 
might, if he chose, read them to the jury, as 
papers produced by him; and they would 
waive any objection to the examination of 
Perez being under oath. The district attor- 
ney declined so doing, saying he was not in 
the habit of using the confessions of prison- 
ers against them. Such was the substance- 
of the proceedings— and the court were ask- 
ed, under these circumstances, to instruct the 
jury that the suppression of the examination 
of Perez by the district attorney, afforded a 
legal presumption, that if produced, that ex- 
amination would be unfavorable to the credit 
of Perez. Whether the district attorney was 
right or not in insisting upon the withhold- 
ing of the examinations, unless upon the 
terms proposed by himself; and whether the 
counsel for the prisoners were discreet or 
not in their offer, which was not accepted, 
are matters with which the court had noth- 
ing to do, and upon which they were not 
bound to express any opinion; and with ' 
which I do not now intermeddle, for they 
are matters properly resting in the discretion 
of the counsel on each side. But the court 
left the whole matter to the jury, instructing 
them that they might draw such inferences 
from the circumstances in evidence as they 
pleased, and which were warranted by them, 
provided they were not unfavorable to any 
of the prisoners; and that they ought not to 
presume any thing from these circumstances 
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against the prisoners. In this instruction I 
cannot now perceive any thing objectionable. 
And I know not how, consistently with the 
rules of law, the court could have told the 
jury that the circumstances afforded a legal 
presumption against the credit of Perez. 

Another specification is the supposed in- 
struction of the court as to Captain Trotter's 
liability for loss and damages occasioned by 
the capture of the Panda. At the trial a 
vast deal of argument was urged to the jury 
by the closing counsel for the prisoners, to 
establish gross misconduct on the part of 
Captain Trotter, and his liability to losses 
and damages for his £cts;" and thus to found 
imputations that he had a vital interest in 
this prosecution, and to influence the testi- 
mony of the witnesses. And upon the pres- 
ent motion, the same line of argument has 
.been with even more zeal and earnestness 
pressed upon the court. At the trial the 
court said, that they did not perceive that 
these charges were made out by the evidence, 
but of that the jury would Judge for them- 
selves. But that the guilt or innocence of 
the prisoners at the bar did not depend upon 
the good conduct or malconduct of Captain 
Trotter. That Captain Trotter may have 
conducted himself incorrectly, and yet the 
prisoners may be guilty. And on the other 
hand, he may have had probable cause for 
,the capture, and have acted bona fide, and 
with the most correct intentions, and yet the 
prisoners may be innocent This instruction 
I then thought, and still think, entirely cor- 
rect; and I cannot think that it was at all 
injurious to the prisoners. 

Another specification is the supposed in- 
struction of the court that certain confes- 
sions of the prisoners were proper for the 
consideration of the jury. It is to be ob- 
served, that none of these confessions were 
brought out by the district attorney against 
the prisoners upon the direct examination of 
the witnesses— but they were all brought out 
upon the cross-examination of the prisoners' 
own counsel. The court stated to the jury 
that these confessions were not to be viewed 
in any different light from their coming out 
upon the cross-examination, from what they 
would be, if they had come out upon the 
direct examination. But that these confes- 
sions, so far as they were not reduced to 
writing, were in the case, and were to be 
considered by the jury. And afterwards, up- 
on the suggestion of the prisoners* counsel 
(whether rightly or not I do not now say in 
point of law) that the confessions, reduced 
to writing, and not now produced, ought to 
be disregarded by them, although they came 
out upon direct interrogatories of the cross- 
examining counsel. In this instruction I can 
as yet perceive no error; though I confess 
that upon farther reflection, I do doubt, 
whether, under all the circumstances of the 
case, the court were right in directing the 
jury to disregard the confessions of the pris- 
oners which were reduced to writing and not 



produced. But if there was any error in this 
direction, it was manifestly favorable to the 
prisoners. 

The next specification referred to the same 
matter of the suppression of the said written 
examinations and confessions of the prison- 
ers by the district attorney, under the cir- 
cumstances above-mentioned, and called up- 
on the court to instruct the jury, that, under 
the present circumstances, the suppression of 
these writings afforded a legal presumption 
that, if the same were brought forward, the 
effect thereof would be in favor of the pris- 
oners. The court left the matter at large to 
the jury, in the manner above-mentioned, as 
matter of fact, and presumption of fact, to 
be weighed by the jury, but with the ex- 
press direction that they ought not to pre- 
sume any thing unfavourable to the prison- 
ers. There was no matter of presumption of 
law in the case, but of presumption of fact 
only; and I am entirely satisfied that the 
court did all that it ought in law to have 
done in this direction. 

The next specification is upon the same 
subject, and required the court to decide, 
that the district attorney ought to have put 
these writings into the case, or the parol tes- 
timony of the same confessions, which had 
been proved to be reduced to writing, ought 
to have been wholly rejected, and considered 
out of the case. The court did, under the 
circumstances (as above stated), direct the 
jury to disregard the parol testimony of any 
of the confessions which were reduced to 
writing. The district attorney did offer to 
put these writings into the case, if the pris- 
oners' counsel required him to do it. So that 
there is no legal ground of complaint on this 
head. 

Another specification respects the confes- 
sions, stated to have been made by the wit- 
nesses, or one of them, of some of the prison- 
ers at the bar, without naming them, being 
allowed to go as evidence to the jury. Now, 
the confessions thus referred to, were 
brought out upon pointed interrogatories in 
the cross-examination: and the counsel for 
the prisoners did not follow up the cross- 
examination, and ask who the particular 
prisoners were. Upon examining my min- 
utes of the testimony, I find that Domingo 
said, that he heard some of the crew confess 
to the captain of an English brig, that they 
had robbed an American brig. They had a 
Portuguese interpreter, who spoke English 
and Portuguese. The first five that were 
captured, confessed. Some of them are here. 
He afterwards stated, that some of them 
were examined on board, and some on shore, 
at Fernando Po: and he proceeded to give 
the names of those who confessed at Fer- 
nando Po, viz. Montenegro, Garcia, Castillo. 
Perez, Delgado, and Guzman. Now there 
was evidence, in other parts of the testi- 
mony, to show that the five who were first 
captured were Montenegro, Garcia, Castillo, 
Perez, and Delgado. Silveira (another wit- 
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ness), according to my minutes, testified to 
various confessions. Among others, he stat- 
ed that he went in an English transport, with 
five others, viz. Delgado, Perez, Garcia, Mon- 
tenegro, and Castillo, to Ascension ; that 
some of the prisoners at the bar told him at 
Ascension, that they had robbed the Mexi- 
can. He stated, also, that they had confess- 
ed it to him, not once or twice, but several 
times; that the three of the prisoners, who 
were present at the governor's house at Fer- 
nando Po, said they had robbed the Mexican; 
that the day before they denied it, but this 
last day they all confessed it, and laid the 
blame to the captain and officers; that the 
declarations at the governor's house were 
not taken down in writing. Now these are 
but part of the confessions stated in the case, 
for Perez stated othjers; and the whole mat- 
ter, as matter of evidence, was left to the 
jury under all the instructions in the case; 
and the court instructed the jury on this 
point, that if the persons who made the con- 
fessions at any time were not identified, but 
the statement was only that some did, or 
three did confess, not being named, and not 
being identified, such confessions could not ; 
be applied to any of the prisoners in particu- 1 
lar as proofs of his guilt; but the evidence 
under such circumstances being in the case, 
might be weighed by them, so far as it ap- 
plied to the identification of the Panda as the 
vessel which committed the robbery of the 
Mexican. Upon the most mature reflection, 
I am not persuaded that there was any er- 
ror in this instruction. 

The next specification is, that the court 
declined to instruct the jury, under the cir- 
cumstances stated in the instruction prayed, 
that a legal presumption arose that the log- 
book of the Panda was taken at the same 
time and place, and by the same captors, and 
that they have it, or have destroyed it Now, 
without dwelling upon the manifest impro- 
priety of giving this instruction as asked, as 
it assumes certain facts, not admitted to be 
proved, the court, in my judgment, would not 
have been justified in giving any such instruc- 
tion as a matter of law. But the testimony, 
so far as there was any evidence on the point I 
before the jury, positively denied any posses- ! 
sion of the log-book by the captors; and Mr. i 
Quentin directly stated, that it was not on 
board at the time when he boarded and cap- 
tured the Panda; and that he never heard 
of its having been obtained afterwards. And 
there was not a tittle of proof upon the other 
side that it had come to the possession of the 
captors. The court did, however, instruct the 
jury, that if they did believe that the log- 
book of the Panda had come to the posses- 
sion or power of the captors, or of the gov- 
ernment officers, their omission now to pro- 
duce it was a circumstance unfavorable to 
the captors, and favorable to the prisoners. 
It appears to me that this was going to the 
extreme limits of the law in favor of the pris- 
oners. 



The next specification being to the same 
point requires ntf further notice. The court 
gave an instruction in favor of the prisoners, 
if the log-book was proved to be in the pos- 
session or power of the government prose- 
cutors. 

The next specification is, that the court ad- 
mitted parol evidence to establish the time 
of the sailing of the Panda on her voyage 
from Havana to Cape Mount, and to prove 
the course and termination of the voyage, 
without proving that the log-book was miss- 
ing or lost. This objection is, as I under- 
stand it, founded .upon the notion that the 
log-book is not only evidence of these facts, 
but the only proper evidence, and the best 
evidence, if it can be produced. I do not so 
understand the law. The log-book is in no 
just sense proof per se of the facts therein 
stated, except in certain cases provided for 
by statute. It is not evidence under oath. 
It does not import legal verity. It could not, 
if it had been produced by the prisoners, have 
been per se admitted (if objected to) as evi- 
dence of the facts stated therein. It would 
be mere hearsay not under oath. It might be 
introduced against those of the prisoners, to 
whom it should be brought home as having 
a concern in writing or directing what should 
be contained therein, to contradict their state- 
ments or their defence. But I am yet to 
learn that parties can thus create evidence 
for themselves by inserting facts in a log- 
book. I know of no such rule of law; and 
no authorities are introduced to establish its 
existence. In the most common class of 
cases in which the log-book is used, those of 
insurance, the log-book has never, to my 
knowledge, been allowed (if objected to) as 
proof of the loss for the assured. The officers 
or others of the crew, constantly prove all 
the facts by parol. The log-book is often 
called for by the underwriters to contradict 
their statements on the stand; or to control 
or weaken the influence of these statements. 

The next specification is, that the court de- 
clined to instruct the jury that under the cir- 
cumstances proved, resistance, flight, or the 
destroying of the Panda by her officers and 
crew would be exercising the right of self- 
defence on the part of the said officers and 
crew. For myself, I confess that it is ut- 
terly inconceivable to me, how the court could 
give any instruction in the manner required 
by # this prayer. What were the circum- 
stances? They were matters of fact to be 
ascertained and fixed by the jury. The court 
could not affirm what they were, or, before 
they were ascertained, declare to what ex- 
tent the right of resistance might go. The 
court cannot judicially know why and where- 
fore the flight of the Panda's crew took place. 
It may conjecture that the jury have thought 
that it was occasioned by a fear of being cap- 
tured, as pirates. But we cannot say so. 
Neither can we, nor could we at the trial 
say why it was done, or whether it was done 
for other justifiable reasons. It did not in- 
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deed appear from any evidence in tlie case, 
that there was any resistance to capture by 
the Panda's crew. And the defence express- 
ly denied that there was any intention to 
blow up the vessel. On the contrary, an 
elaborate argument was introduced to estab- 
lish the contrary. It is a little difficult, there- 
fore, to see why these ingredients should 
have been thought so essential to the merits 
of the case presented in behalf of the pris- 
oners. But the court left the whole matter 
to the jury, and stated that if the Panda's 
crew did believe and act upon the ground, that 
there was an intended hostile attack by pub- 
lic enemies or by pirates, their right of re- 
sistance and self-defence in any manner 
which they might deem most beneficial, was 
not to be doubted. As I understood the ap- 
plication of the prisoners* counsel, the court 
enlarged the prayer from a mere hostile at- 
tack (which was supposed to mean an at- 
tack of public enemies) to an attack also by 
pirates. But in every view my opinion is 
that the court stated the law correctly, and 
could not properly have gone farther. 

The next and last specification under this 
head is that the court declined to instruct the 
jury that the failure of the government to 
produce the witness, who (it was testified) 
saw the match applied for the purpose of 
blowing up the Panda, and removed it, af- 
forded a legal presumption against the truth 
of the alleged attempt by the prisoner Ruiz 
to destroy the Panda. Now it appears to me, 
that if there was any presumption at all to 
be drawn from this failure to produce the 
witness, it was a presumption of fact, and 
not a presumption of law; and as a presump- 
tion of fact, it was most strenuously urged 
to the jury by the prisoners'^ counsel. The ar- 
gument now is, that although Mr. Quentin, 
who was upon the stand, stated that he was 
on board at the same time with the witness, 
that he saw the smoke coming from the cabin, 
and the absent witness go down, and bring 
up the match, and many other circumstances 
to establish an intention to set the Panda 
on fire and blow her up; yet that his testi- 
mony was not the best evidence on this point, 
and ought to be rejected; and not only so, 
but the failure to produce the witness af- 
forded a legal presumption against the truth 
of the alleged attempt to destroy the Panda. 
It appears to me that the whole basis of the 
argument is founded upon a mistake of the 
meaning of the rule of law as to the produc- 
tion of the best evidence. The rule is not 
applied to evidence of the same nature and 
degree; but it is applied to reject second- 
ary and inferior evidence in proof of a fact, 
which leaves evidence of a higher and supe- 
rior nature behind, in the possession or power 
of the party. Thus, if the party offers a copy 
of a paper in evidence, when he has the origi- 
nal in his possession, the copy will be re- 
jected, for the original is evidence of a higher 
nature. So, oral testimony is inadmissible to 
prove the contents of a written instrument, 



when the paper is in the possession or power 
of the party; for it is not of so high a nature* 
as the paper itself. But the rule does not 
apply to several eye witnesses testifying to 
the same facts, or parts of the same facts, 
for the testimony is all in the same degree r. 
and where there are several eye witnesses to* 
the same facts, they may be proved by the* 
testimony of one only. All need not be pro- 
duced. If they are not produced, the evi- 
dence may be less satisfactory or less con- 
clusive, but still it is not incompetent. And 
to apply the principle to the present objection, 
Mr. Quentin was a competent witness to prove- 
all the facts, which he knew, which went to- 
establish an intention to blow up the Panda. 
That another witness might have proved more* 
and other facts to the same purpose, which - 
might have been more full and satisfactory 
and conclusive to the jury, does not render 
Mr. Quentin's testimony incompetent. The- 
defects in the evidence, whatever they might 
be, are very proper matters of observation to- 
the jury, to create doubts or justify disbelief 
of any intention to blow up the Panda. But 
the jury were to judge of all these matters- 
in weighing the whole evidence on this par- 
ticular point. A witness who has seen a party 
write several times is a good witness to prove 
his handwriting. But a clerk in the count- 
ing-room of the party, who has seen him 
write innumerable times, would be in many 
cases a more satisfactory witness to prove the* 
handwriting. But nobody can doubt that 
each would be a competent witness of the 
facts within his knowledge to prove the hand- 
writing. 

Another cause assigned for a new trial is 
that the jury were furnished with newspa- 
pers in their room, and did read them during- 
the pendency of the trial; and subsequently 
another ground was added in a supplementa- 
ry paper, that the jury drank ardent spirits 
while they had the cause in charge. It is 
important to a right understanding of these- 
objections, to state the real facts and cir- 
cumstances attendant upon the trial. The 
trial lasted, I believe, about fifteen days, 
during which time the jury were kept to- 
gether night and day in the custody of offi- 
cers. Some of them were engaged in very 
pressing business, which required them to 
communicate with friends respecting that 
business; and one or more of. them was in ill 
health during the trial, and was obliged to 
have the aid of a physician. These circum- 
stances were stated in open court, and it was 
agreed between the counsel in open court, 
that the jury might have all reasonable re- 
freshments during the trial, that they might 
communicate on business with their friends^ 
and write and receive papers from their 
friends on business, the papers being previ- 
ously examined, and the conversation wit- 
nessed and heard by one or more of the offi- 
cers of the court. And the court requested 
the jury during the trial, and until the argu- 
ments were heard and the charge given, not 
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to converse with each other on the subject 
of the trial, in order to keep their minds open 
to the last moment to all the merits of the 
cause. While the jury were thus kept to- 
gether, they were allowed by the officers of 
the court attending them, to read the public 
newspapers, the officers first inspecting them 
and cutting out every thing that in any 
manner related to the trial. And it now ap- 
pears, as well from the affidavits of the offi- 
cers, as from the affidavits of the jurymen, 
that in point of fact they never saw any 
thing in any newspaper relative to the trial. 
The officers granted the indulgence to read 
the newspapers, under a mere mistake of 
their duty, and as soon as the charge was 
given by the court, the jury were not allowed 
to see any newspaper, until after they had 
delivered their verdict in open court. So far, 
then, as reading the newspapers went, there 
is not the slightest reason to believe that it 
could or did in fact in any manner whatso- 
ever affect the verdict or influence the jury. 
The evidence, as far as it bears on the point, 
negatives any supposition of this sort. And, 
speaking for myself, I must say that consid- 
ering the protracted nature of the trial, and 
the necessary privations of the jury, and the 
importance of keeping them w T hen out of 
court from too constant meditation upon the 
subject of the trial while It was yet imper- 
fectly before them, I do not doubt that the 
indulgence had a tendency to tranquillize 
their minds, and to keep them in a state of 
calmness and freedom from anxiety • highly 
favorable and useful to the prisoners them- 
selves. Without doubt it was a great irreg- 
ularity in the officers of the court, for which 
they may be punishable, to have granted this 
indulgence without the express sanction of 
the counsel or of the court. I am not aware 
that any such sanction was given. But it is 
not every irregularity of officers, which would 
justify a court in setting aside a verdict and 
granting a new trial, or treating the matter 
as a mis-trial. The court must clearly see 
that it is an irregularity, which goes to the 
merits of the trial, or justly leads to the sus- 
picion of improper influence, or effect, on the 
conduct or acts of the jurors. We must take 
things as they are in our days. Juries can- 
not now, as in former ages, be kept in capital 
cases upon bread and water, and shut up in 
a sort of gloomy imprisonment, with nothing 
to occupy their thoughts. It would probably 
be most disastrous to the administration of 
justice, and especially to prisoners, to at- 
tempt, in these days, the enforcement of such 
rigid severities, so repugnant to all the usual 
habits of life. And for one, I am not satisfied 
that the irregularity in the present case has 
been in the slightest manner prejudicial to 
the prisoners; but on the contrary, as far as 
the evidence leads me to any conclusion, X 
should deem it favorable to the prisoners. 
The indulgence ceased the moment when the 
charge was given, and the jury were then 



put upon their own solemn and exclusive 
deliberations on the case. 

The other ground is, that the jury, while 
they had the cause in charge, drank ardent 
spirits. Now it is most material to state 
certain facts which took place at the trial, 
and which though wholly passed over in this 
motion, yet essentially affect its validity and 
force. After the charge was given by the 
court to the jury, one of the jurors in open 
court stated that he had been unwell for 
several days, and still was so, and that it 
was impossible for him under the circumstan- 
ces to confine himself to water, without dan- 
ger to his health; and he wished permission 
to use such spirit as might be required for 
his health. The counsel for the prisoners 
then assented in open court to this indul- 
gence, and it was also assented to by the dis- 
trict attorney, who at the same time sug- 
gested that the like indulgence ought to be 
extended to any others of the jurors, whose 
state of health, from the great length of the 
trial, and their unusual confinement, might 
also require it. The. counsel for the prison- 
1 ers then gave their consent to this extension 
j of the indulgence. It was accordingly stated 
to the jury in open court that it was so 
granted; but they were at the same time ad- 
vised to use the indulgence as little as pos- 
sible, and in as moderate a manner as prac- 
ticable. Now upon this statement, where 
there was an express consent given by the 
prisoners* counsel jn open court to this indul- 
gence to the jurors, it seems to me impossi- 
ble that the present objection can be sustain- 
ed, unless it is shown, that the indulgence 
was grossly abused, and operated injuriously 
to the prisoners. Of this there is not the 
slightest proof, nor indeed was it even pre- 
tended at the argument. On the contrary, 
the only evidence in the case to establish 
the fact of drinking ardent spirits, comes 
from one of the jurors, who is said to have 
stated, after the trial was over, that he was 
sick and went down to the bar, and got a 
glass of brandy and water. The juror him- 
self has not been examined. And this renders 
it wholly unnecessary to consider the authori- 
ty and bearing of the cases cited at the bar on 
this subject; and especially the cases of Peo- 
ple v. Douglass, 4 Cow. 26, Brant v. Fowler, 
7 Cow. 562, and People v. Ransom, 7 Wend. 
417, for they all turn upon very different 
circumstances. 

The other parts of the original motion are 
in arrest of judgment, if the motion for a 
new T trial should be denied. Some of the 
causes assigned for this purpose, viz. those 
respecting the arraignment, and that there 
was no joinder of issue, and no putting them- 
selves upon the country for trial by the pris- 
oners, have been already considered. 

It only remains to take notice of the ob- 
jections taken to the sufficiency of the indict- 
ment. 
The first objection is, that no venue is laid 
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in the indictment; that is, that no particular 
place is stated on the high seas at which the 
robbery was committed, but it is only alleged 
that it was committed on the high seas. And 
reference has been made to some indictments 
in cases of piracy, where the offence is stated 
with more particularity of place, for example, 
"on the high seas in a certain place distant 
about ten leagues from Cursheen, &c." and 
"on the high seas about a half league distant 
from Leghorn, &c." See 3 Chit Cr. Law, 
1130 et sect.; Id. (English Ed.) 1135. See, al- 
so, Kidd's Case, 14 How. St. Tr. 130, 147, 187- 
190. But there certainly are precedents which 
contain no such specification- of place (see 3 
Chit Cr. Law, English Ed., 1135); and in 
all the indictments for piracy in this district 
(which have been numerous, and upon which 
convictions and executions have taken place) 
our researches have not detected a single* one 
in which such locality of place is to be found. 
The indictment has usually charged the pi- 
racy to be committed upon the high seas with- 
in the admiralty and maritime jurisdiction of 
the United States, and out of the jurisdiction 
of any particular state, as it is charged in the 
present indictment, and without any further 
specification of place. And I am not aware 
that any different course of practice has been 
adopted in any other district Now, it is cer- 
tainly not sufficient proof that an indictment 
is bad substantially, to show that forms can 
be found which are more special and particu- 
lar in their allegations of place; for such par- 
ticularity may be adopted only ex majori 
cautela by the pleader. It will be necessary 
to sustain the objection to show some authori- 
ties, which establish the necessity of averring 
such special locality of the offence, or some 
principle of law, which leads to the same con- 
clusion. No such authority or principle has 
been shown upon the present occasion. My 
opinion is that the objection is unfounded in 
point of law; and that the averment in the 
indictment, that the offence w T as committed on 
the high seas within the admiralty and mari- 
time jurisdiction of the United States, and 
out of the jurisdiction of any particular state, 
is sufficient certainty for all the purposes of 
the indictment and trial, without any other 
particular designation or averment of the lo- 
cality of the offence. If such particular des- 
ignation or averment of locality had been put 
into the indictment, it could not have tied up 
the proofs to that particular spot; but proofs 
of the commission of the offence in any other 
place on the high seas, would have sustained 
the indictment. The doctrine of venue in in- 
dictments at the common law is inapplicable 
to cases of this sort. At the common law all 
offences were required to be tried in the coun- 
ty where the offences were committed; and 
as the jury were to come from the neighbor- 
hood of the place where the offence was com- 
mitted (technically called the "visne" or "vis- 
inage"), it was farther necessary to state in 
the indictment the particular parish, vill, or 
other place within the county from which the 
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jury might come. And, in criminal cases it 
seems true even at this day in England, that 
the right to challenge the panel for want of 
hundreders exists, though it has fallen into 
disuse. See 1 Chit Cr. Law (English Eu.) 
177, 189, 190, 194, 196, 197; 4 Bl. Comm. 303, 
305, 306. But even at the common law, al- 
though this certainty of .averment of place 
was required, yet it did not tie up the party 
in his proofs; for the offence, if proved to 
have been committed any where within the 
county, was sufficient to maintain the indict- 
ment See 1 Chit Cr. Law, 200. But the 
reason of the common law for laying the 
venue so particularly in offences on land, does 
not in any manner apply to offences on the 
high seas; for no jury ever did or could come 
from the visne or visinage on the high seas to 
try the cause; and no summons could issue 
for such a purpose. And even now in Eng- 
land, when offences on the high seas are cog- , 
nizable and punishable under the statute of 
28 Hen. VIH. c. 15, by the special commission 
court, and hy a jury of the county for which 
the commission is issued (see 4 Bl. Comm. 269; 
2 Hawk. P. C. bk. 2, c. 25, §§ 43-47), no venue 
of any parish, vill or other place within the 
county is included in the indictment. The al- 
legation that the offence was committed on 
the high seas is sufficient of itself to found 
the jurisdiction, and all the incidents of the 
trial and judgment. But if it were otherwise 
at the common law, we are to consider that, 
in the jurisprudence of the United States, the 
present is a statute offence, and that the ju- 
risdiction is given also by statute; and if the 
offence is so laid in the indictment as to bring 
the case within the language of the statute in 
point of jurisdiction and* certainty of descrip- 
tion, that is all which can properly be requir- 
ed in our country. The crimes act of 1790 
(chapter 9, § 8) provides that if any person 
shall commit upon the high seas, &c. murder, 
or robbery, &c, he shall on conviction suffer 
death. And it farther provides that the trial 
of all crimes committed on the high seas of 
in any place out of the jurisdiction of any par- 
ticular state, shall be in the district where the 
offender is apprehended, or into which he may 
first be brought. And there are direct and 
positive allegations in the present indictment 
to all these facts. So that the jurisdiction is 
upon the face of the indictment made out in 
the most positive manner. And the judiciary 
act of 1789 (chapter 20, § 29), has provided for x 
the manner of summoning juries for all cases 
of trials in the courts of the United States. 
So that there is in reality nothing upon which 
to suspend a legal doubt as to the sufficiency 
of the indictment in this respect No further 
venue is necessary than what the indictment 
j contains. It in no manner affects the sum- 
I moning of the jury. 

The other objection to the sufficiency of the 
indictment is, that it concludes in the plural, 
"against the form of the statutes of the Unit- 
ed States in such cases made and provided." 
whereas it ought to conclude "against t)*e 
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form of the statute/' &c. in the singular. It 
is admitted that the offence, as charged in the 
indictment, is within the act of the loth of 
May, 1820 (chapter 113), and that if it is also 
within the crimes act of the 30th of April, 1700 
(chapter 9, § S), the objection is unmaintain- 
able. Upon this point I profess not to feel 
the slightest doubt. There never was, as far 
as my knowledge extends, any judicial doubt 
breathed on any occasion that the act of 1790 
(chapter 9) did apply to all murders and rob- 
beries committed on board of or upon Ameri- 
can ships on the high seas. If the act did 
not apply to such cases, it is difficult to con- 
ceive to what cases it could legally apply. 
The general terms not only cover such cases, 
but many others. The only doubts that ever 
did occur, and were thought worthy of being 
considered by the supreme court, were, in the 
first place, whether murders and robberies, 
committed on the high seas on ships belong- 
ing exclusively to subjects of a foreign state 
and then under the acknowledged jurisdiction 
of a foreign sovereign, came within the mean- 
ing of the act. The supreme court, in U. S. 
v. Palmer, 3 Wheat. [16 U. S.] 610, thought 
they were not. Neither question was wheth- 
er such offences committed on board of a pi- 
ratical vessel, then in possession of pirates, 
and acknowledging the jurisdiction of no for- 
eign sovereign, were within the meaning of 
the act. The supreme court, in U. S. v. Klin- 
tock, 5 Wheat [18 U. S.] 144, decided that 
they were. On this occasion the court said 
that the opinion in Palmer's Case might well 
be understood to indicate an opinion "that the 
whole act of 1790 (chapter 9) must be limited 
in its operation to offences committed by or 
upon citizens of the United States/* which is 
the very case before the court. And indeed 
Palmer's Case necessarily leads to this result. 
And the case of U. S. v. Furlong, o Wheat 
[18 U. S,] 184, is direct to the same purpose, 
and covers the very case now before us. And, 
indeed, the language of the court upon this 
last occasion is express, that it is sufficient 
for the indictment in such a case to conclude 
against the form of the statute in such case 
made and provided (in the singular), although 
it might be equally within the act of 1790 
(chapter 9) and the act of 1819 (chapter 77, § 
5 [3 Stat. 513]), thereby laying down the 
broad principle that a conclusion against the 
fonn of the statute (in the singular) is suffi- 
cient in all cases where the offence is dis- 
tinctly within more than one independent 
statute. But I am of opinion that the pres- 
ent case is equally within the act of 1790 
(chapter 9) and the act of 1820 (chapter 113); 
and if so, then it is admitted that the conclu- 
sion is in the strictest sense right. And I am 
also of opinion, that if the offence was pun- i 
ishable by a single statute only, and the con- 
clusion was against the form of the statutes 
(in the plural) that it would, in point of law, 
be a good conclusion. I am aware that there 
is some diversity of opinion in the books on j 
this point; but having had occasion many i 
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years ago, in Kenrick v. U. S. LCase No. 7,- 
713], to consider the question with great care, 
that was the conclusion to which my judg- 
ment deliberately led me; and I have since 
seen no occasion to change it upon principle 
or authority. Either way, then, the objection 
is unmaintainable. 

These were all the causes or grounds con- 
tained in the original motion. At a subse- 
quent day, however, other causes were assign- 
ed, which will now be considered. 

The first is, that interpreters were admitted 
to interpret a part of the testimony of Perez 
without being previously sworn to interpret 
j truly and faithfully. The facts were that Mr. 
i Badlain was sworn as a general interpreter 
t of Spanish at the trial, and in an early stage 
of his interpretation of some of the testimony, 
Mr. Child (one of the counsel for the prisoners, 
and who himself understood Spanish) object- 
i ed to some of the interpretations as incorrect, 
and requested that two other gentlemen, 
whom he had selected, might be sworn as in- 
terpreters. This was objected to by the dis- 
trict attorney, who thought that it was his 
right to use such an interpreter as he had con- 
| fidence in, leaving to the counsel for the 
j prisoners to swear other interpreters in their 
, own employ in the cause. The court then, 
upon the suggestion of the prisoners' counsel, 
allowed these two interpreters to sit near Mr. 
Badlam and the witness, and to suggest to 
Mr. Badlam any doubt or mistake in his in- 
terpretation, for him to consider and rectify. 
This was accordingly done; and whenever 
any such suggestion was made by these inter- 
preters to Mr. Badlam (who did not profess 
to be well acquainted with Spanish nautical 
terms), he considered it, and I believe invari- 
ably adopted their interpretation, and then 
stated it to the court as his own interpreta- 
tion. In a short time, however, it being per- 
ceived that the interpretation of nautical 
terms became very important in the cause, up- 
on the suggestion of the court both of these 
interpreters were sworn, and one of them (Mr. 
Peyton) was afterwards, during almost the 
whole of the trial, used by the government as 
the exclusive interpreter. Now it is not, and 
it was not at the trial pretended, that ulti- 
mately any interpretation of the language of 
the witnesses by Mr. Badlam went to the 
jury, which was incorrectly given, without 
due correction. There was no dispute upon 
this head; and it could have been corrected 
in a moment if it had been suggested, for Mr. 
Peyton was present throughout the whole 
trial. Under these circumstances the objec- 
tion seems to me wholly groundless. Mr. 
Badlam gave every interpretation to the court 
under oath; and he had certainly a right to 
use the knowledge of others to assist his own 
judgment in any case of doubt, giving his 
own interpretation finally to the court. If 
there has been no mistake in the interpreta- 
tion, what ground can there now be for any 
just complaint? ° 
The next objection is, that upon the appii- 
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cation of tlie counsel for the prisoners, the 
latter were not allowed to he placed near 
to the counsel, for the purpose of instructing 
the counsel in their defence, as they deemed 
necessary. Now the facts were, that though 
the usual place for prisoners, in all capital 
cases, is in the dock, or prisoner's bar, the 
prisoners in this case were all, for their 
own accommodation, and that they might 
hear the testimony, witness the proceedings, 
and have free intercourse with their coun- 
sel, placed within that portion of the bar, 
which is assigned for the use of counsellors 
at law, and within a reasonable distance 
from their counsel, who could constantly 
have the freest access to them; and to 
whom the court stated, that every delay of 
time for this purpose, would be cheerfully 
given; and it was accordingly given. But 
the counsel wished to have the prisoners 
placed in the very front benches of the bar, 
in places constantly assigned for gentlemen 
of the bar. The court thought such an in- 
dulgence inconvenient and unnecessary; and 
if it was yielded to in that case, it must 
form a precedent in all other cases, and that 
such a departure from the whole course of 
practice, usually adopted upon such occa- 
sions, would, from its nature, become liable 
to great objection. But the court added, 
that an interpreter should sit by the prison- 
ers, and punctually state to them the pro- 
ceedings, and questions and answers; and 
that they might communicate with their 
counsel freely, and as often as they wish- 
ed. And this was accordingly done. 
Even this objection, such as it is, applied, 
only to a short period of the trial; for when 
the court removed to another place (the 
temple), the prisoners were placed as near 
to their counsel as they well could be. Nor 
should it be put out of sight, that during this 
long and protracted trial, every indulgence, 
as to time and examination, was granted to 
the prisoners' counsel; that they had the 
fullest opportunity to communicate in court, 
and out of court, with the prisoners, upon 
all the matters in evidence, and to obtain 
their instructions. And we have not the 
slightest reason to doubt that such communi- 
cations, as far as they were deemed useful by 
the counsel, were most freely and fully used 
by them. Nay, to this very hour, no sugges- 
tion has been made, that any material fact 
or disclosure was omitted, which could have 
aided in the defence. Under such circum- 
stances, I can perceive no ground to sustain 
this objection. 

The next cause is, that the court refused 
to have the order, in which the prisoners 
were placed at the bar, changed before the 
introduction of each of the witnesses for the 
government, who were excluded from the 
court room, after the first of these witnesses 
had been examined, and had retired. The 
court did so refuse; and I am yet to learn, 
that there is any principle of law or duty, 
which required them to act otherwise. The 
25FED.CAS — 83 



reason why the court did not yield to the 
rp'mest was, that it might otherwise seem, 
as if the court intended to cast some impu- 
tation upon these witnesses, as confederat- 
ing out* of court together to tell the same 
story, and charge the same persons, sitting 
in the same order with the crime. But the 
court said that it w T as open for the counsel 
of the prisoners, to make inquiries from each 
of the witnesses when upon the stand, 
whether they had had any such communi- 
cation with the others out of court; or 
whether they had had any knowledge of the 
order, in which the prisoners w r ere arranged. 
To some of the witnesses (if I rightly re- 
member) such questions were put, and they 
negatived any such communications. Nor 
is there now any proofs, that any such com- 
munications were had, which could have in- 
fluenced the testimony of these witnesses. 
The motion itself was new. It was a mat- 
ter for the exercise of the sound discre- 
tion of the court; and there is no proof, that 
it operated injuriously to any of the pris- 
oners. Without imputing fraud and wilful 
perjury to these witnesses, I cannot perceive 
how the objection can be sustained. 

The next objection is, that the witnesses 
for the government, were allowed, with the 
chart of the Mexican's route on her voyage 
before them, to be asked the question, wheth- 
er under the circumstances stated, of the 
supposed time of starting of both vessels, 
the Mexican and Panda would or would not 
be likely to meet at the point marked on the 
chart The objection proceeds upon the 
ground that, under such circumstances, the 
question became a leading question; and 
ought not to have been put. My opinion is, 
that the objection is unfounded in law. The 
chart of the Mexican was already in the 
case, and it was proved by the mate that it 
contained her route on the voyage, and that 
he had marked that route from day to day. 
during the voyage on the chart, up to the 
point where the robbery was committed, and 
back again to Salem. For the purpose of 
asking the question, then, it might properly 
be taken as a supposed fact, that the Mex- 
ican was at a particular spot on the day of 
the robbery, having sailed from Salem on 
the 29th of August, and the question then 
to be asked of nautical witnesses, was 
whether a vessel sailing from Havana, bound 
to Cape Moujit on the coast of Africa, on 
the 20th or 26th of August, would or would 
not be likely to meet her at that point It 
seems to me, that this was not only a proper 
question to be asked- of the witnesses, but 
in no just sense a leading question. It was 
a matter of nautical skill, experience, and 
opinion, and the examination of the chart 
was fit to enable the witnesses as well as 
the jury, with more accuracy and clearness, 
to examine all the elements which ought to 
enter into their opinion. The question was 
but coming directly to that very point, which, 
however circuitously, must have been aim- 
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ed at, in the course of the inquiries, before 
the testimony could have any strong bearing 
on the case. Wherever the vessels might 
have met, if they could not have met at this 
very spot, where the proof stated that the 
Mexican was at the time of the robbery, 
the fact could have had no material in- 
fluence on the case. If the vessels could not 
have met there, then the cause was clearly 
for the prisoners. If they could have met 
there, it would still remain to be shown that 
they did meet there. The real point, there- 
fore, of the whole inquiry was to ascertain, 
whether these vessels might or might not 
under the circumstances, have met at the 
very point where the Mexican was. It was 
the true and appropriate question, which the 
witnesses were called upon to solve in the 
negative or affirmative, according to their 
own skill, judgment, and experience in nau- 
tical affairs. The form of the question could 
not lead them, and it could not mislead 
them. And the question, in this very form, 
was afterwards repeatedly asked on behalf 
of the prisoners* counsel of their own wit- 
nesses. 

The next objection is that the court de- 
clared to the jury and delivered it as their 
opinion, that the prisoners had no right to 
pray instructions to the jury on particular 
points, after the delivering of the principal 
charge. The court did not give any such 
direction to the jury upon the subject. The 
court stated to the leading counsel for the 
prisoners, who was praying instructions at 
that stage of the cause and proceeding to 
reason them out at large, that he must be 
aware that it was wholly irregular, at that 
stage of the cause, to proceed in this man- 
ner. The regular course of practice in this 
court in all cases of this sort, is to state the 
points of law on which the counsel rely, 
and wish the instructions of the court in 
their argument to the jury, or at least at 
some time before the charge is given, that 
the court may have time to examine and 
consider them. It would otherwise happen, 
that the court might be surprised into the 
necessity of expressing opinions, before due 
time was allowed to deliberate on them. It 
is understood, that this objection, after the 
explanations which have passed at the argu- 
ment, is not now insisted on. 

The next objection is founded upon the 
supposed refusal of the court, to give an 
instruction to the jury, that under certain 
circumstances, at Nazareth, stated in the in- 
structions, the crew of the Panda had a right 
to resist, to flee, or destroy the Panda, or 
to resort to any other means of self-defence, 
which they might deem expedient. In the 
actual form and qualified manner, in which 
this objection is now couched, that "if the 
jury believed upon the evidence that," &e.; 
(stating certain facts,) I have not the slight- 
est recollection, that the instruction was 
ever asked of the court. On the contrary, I 
then understood it to be asked in the man- 



ner and form in which it is expressed in the 
original motion, and not otherwise. And the 
circumstance that it was so asked, is strong- 
ly corroborated by the fact, that it is so 
stated in the original motion. But if it 
were otherwise, still I am of opinion that 
the court have given the instruction, as fully 
as the prisoners' counsel were entitled to 
require it, and in a manner quite as favor- 
able to the prisoners. And indeed, the whole 
merits of this objection have been already 
considered in the preceding part of this opin- 
ion. 

These are all the objections which are in 
the written motions, and which have been so 
elaborately argued at the bar, excepting those 
which respect the weight of evidence upon 
the trial, and the new evidence now offered. 
I shall now proceed with the consideration 
of these objections. And, first, it is said that 
the verdict is manifestly against evidence 
and the weight of evidence. My opinion is 
the other way. If the jury believed the evi- 
dence (and its credibility was a matter ex- 
clusively for their consideration), it appears 
to me, that their verdict was not contrary to 
evidence or against the weight of evidence, 
but coincident with both. And I apply this 
remark equally to the case of Boyga, Monte- 
negro, Castillo, and Garcia; although certain- 
ly, the evidence was not equally strong 
against each of them. 

The other point respects the new evidence 
now before the court. I lay no particular 
stress upon the affidavit of Dalrymple (which 
has been objected to) for two reasons— first, 
because he might have been produced as a 
witness on tlje stand at the trial, by the coun- 
sel for the prisoners, as Battis expressly 
pointed him out at the trial as having been 
spoken to by him; and, secondly, because I 
do not think, correctly considered, that any 
thing contained in Dalrymple's affidavit does 
impugn what Battis stated at the trial. The 
affidavit of Alexander Thomas is principally 
to collateral matters only. The other affida- 
vits are of the prisoners who have been ac- 
quitted. They positively swear to certain 
facts, which, if true, are utterly inconsistent 
with the testimony and statements of the 
witnesses for the government. First, they 
utterly deny that they ever met or robbed the 
Mexican during the voyage. Secondly, they 
utterly deny any intention or attempt to blow 
up the Panda at Nazareth. Upon this last 
point they are opposed by the direct and 
strong testimony of Quentin. Domingo, and 
Silveira, all three of them disinterested wit- 
nesses. Upon the first point their testimony 
is irreconcilable with the strong and direct 
and disinterested testimony of the officers 
and crew of the Mexican (seven in number), 
and especially of those who speak positively 
to the identity of Buiz, Boyga, and Delga- 
do, if that testimony is not utterly unworthy 
of belief, and is not founded in the grossest 
and most extraordinary mistakes. It is also 
irreconcilable with the positive testimony of 
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Domingo and Silveira, as to the confessions 
of several of the prisoners. And, if Perez 
is to have any credit, where he is confirmed 
by other testimony, it is utterly irreconcila- 
ble with the whole substance of his testimony. 
Besides these considerations, it cannot es- 
cape observation that these acquitted wit- 
nesses stand in a very delicate and peculiar 
predicament in relation to the case. They 
were embarked; if the evidence upon the trial 
is to be credited, and upon which their own 
acquittal mainly proceeded, on a voyage in 
the slave trade, a voyage prohibited by the 
Spanish laws and treaties, and of such a 
character, that under such circumstances, it 
cannot but detract somewhat from the con- 
fidence which we should otherwise repose in 
their perfect integrity and credit. To this 
it should be added, that they were incompe- 
tent witnesses at the trial. And I cannot but 
think it would be most injurious to the gen- 
eral administration of public justice to allow 
a new trial upon the merits, upon the evi- 
dence of persons charged as joint offenders 
after their acquittal, when they were incom- 
petent witnesses at the time of the trial. 
The observations of the supreme court of 
Massachusetts upon this point, in the recent 
case of Sawyer v. Merrill, 10 Pick. 16, strike 
me as entitled to very great weight, and I en- 
tirely concur in them. Indeed, an acquittal 
is not always proof of actual innocence; and 
it is frequently little more than a declaration, 
that the guilt of the party is not established 
by the proofs beyond a reasonable doubt 
But in a capital case, like the present, it ap- 
pears to me, that tie court ought not, upon 
general principles, to grant a new trial, un- 
less the fullest credit is given to the new 
evidence, and the court is of opinion, that it 
outweighs in strength and clearness and force, 
the evidence on the other side. In short, my 
opinion is, that in a capital case a new trial 
ought not to be granted, if the court possess 
the power, unless, taking into consideration 
the new evidence, the verdict in the opinion 
of the court, ought to be the other way; and 
that, therefore, injustice has been done to 
the prisoners. There is much good sense in 
the remarks of the court upon this subject, 
in State v. Duestoe, 1 Bay, 377. And look- 
ing at the evidence produced at the trial by 
the government in this case, I cannot escape 
from the conclusion, that if the court were 
to grant a new trial upon the affidavits of the 
acquitted prisoners, it could scarcely be jus- 
tifiable, except upon the belief that five at 
least of the government's witnesses were 
either perjured, or their testimony was gross- 
ly and culpably incorrect,— Butman, Reed, 
Quentin, Domingo, and Silveira; and that the 
others had rendered themselves incredible in 
their statements. To such a conclusion I 
.should be slow to arrive under any circum- 
stances, when the witnesses were disinter- 
ested and unimpeached in point of general 
character, and their credit had been fully 
sustained by the verdict of an impartial jury. 



But if I could arrive at such a conclusion in 
any other case, I could not arrive at it in this 
case, where the whole stream of evidence 
comes from persons, who were indicted as 
confederates in the offence, and who were 
then incompetent to testify. I cannot feel 
such confidence in such testimony as to lead 
me to the conclusion, that all is rank per- 
jury or reckless delusion on the side of the 
government's witnesses. This ground, there- 
fore, for a new trial, is in my opinion in- 
sufficient also to sustain ,the motion. 

I have now gone over all the grounds offer- 
ed for a new trial, whether they are mat- 
ters of law or matters of fact, as briefly as 
I could, though many of them would have 
furnished topics for a much longer discus- 
sion, if the occasion had required it. My de- 
cided judgment, upon a deliberate survey of 
all these matters, is that the court ought not 
to grant a new trial, if we possessed the pow- 
er to grant one. But being of opinion, that 
we do not possess the power under the cir- 
j cumstances, I am for overruling the motion 
altogether. I trust that I have a due and a 
deep sense of the responsibility thrown up- 
on the court upon the present occasion. No 
person could have desired more anxiously 
than myself, that I might have been spared 
from this painxul duty. With the private 
opinions of other men, not sitting in judg- 
ment under the solemnity of an oath, or 
called upon to express opinions upon a ju- 
dicial survey of the whole evidence (which 
the learned counsel for the prisoners has 
thought fit to bring into the case), we have 
nothing to do. As little have we to do with 
the appeals made through the press during 
the pendency of this cause, or with the sup- 
posed popular excitements, which have been 
alluded to at the argument. I trust that 'this 
court is incapable of being influenced by any 
such considerations, or of being betrayed by 
them into an abandonment of its own proper 
duty. I trust, that while I shall never be in- 
sensible to human life or human sufferings, 
I shall always possess the firmness to follow 
out with an unshrinking fidelity the dictates 
of my own conscience, and the high com- 
mands of the law. I may err in my judg- 
ment, for T have not the slightest pretension 
to infallibility; but if I do err it shall not be 
an error forced upon me by private opinions, 
promulgated through the press or otherwise. 
My present judgment I cheerfully submit to 
the sober consideration of my country. It is 
my conscientious judgment, for which I am 
ready to assume the full responsibility be- 
longing to my station, it having been the re- 
sult of the best exercise of the powers of my 
understanding. 

DAVIS, District Judge I concur with the 
presiding judge in the disposal of the mo- 
tions before us, in this very serious case, 
which has so long engaged the devoted and 
solicitous attention of the court, counsel, 
and jury. With the grounds and reasons 
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of that opinion my own views coincide, ex- 
cepting in one point, and on that, from its 
important bearing, as a constitutional ques- 
tion, I consider it a duty to express my opin- 
ion. I refer to that part of the argument, 
which rests the denial of a power, in the 
courts of the United States, to grant a new 
trial, on the merits, in a capital case, though 
at the request of a person convicted, on the 
5th article of amendments to the constitu- 
tion, declaring, that "no person shall he 
subject, for the same offence, to be twice 
put in jeopardy of life or limb." The ease 
of a person convicted of a capital offence, 
put on trial again, would certainly be em- 
braced by the terms of the article; and yet, 
in my view of the question, it would not 
present a case within its true intent and 
meaning. The article, in the amendments 
to the constitution, corresponding to a rule 
of the common lav\, according to the pre- 
vailing spirit and character of those amend- 
ments generally, was doubtless intended for 
the security and benefit of the individual. 
As such it may be waived and relinquished. 
That the request of a prisoner for a new 
trial, affording a chance of escape from 
death to which a previous conviction would 
assign him, should be rejected, from adher- 
ence to the letter of the rule, that his life 
would be again in jeopardy, would present 
an incongruity not readily to be admitted. 
It is true, that according to approved au- 
thorities, the plea of autre fois convict de- 
pends on the same principle as the plea of 
autre fois acquit, that no man ought to be 
twice brought in danger of his life, for one 
and the same cause. Bl. Comm. bk. 4, c. 
26; 2 Hawk. P. C. 377. The doctrine estab- 
lishes a right in the prisoner to resort to 
that defence, if it be attempted or moved, 
against his will, to subject him to a second 
trial. The case of a verdict of conviction 
set aside, at the request or the prisoner, is 
not suggested in those authorities, and would 
stand, in my opinion, on very different 
ground. The previous conviction would not, 
I apprehend, under such circumstances, be 
considered as a sufficient bar to a second 
trial. The concise manner in which many 
general maxims of the law are expressed, 
like general rules on other topics, admits or 
requires, in their application, distinctions, 
exceptions, and qualifications, all just, rea- 
sonable, and, in some instances, indispen- 
sable, not expressed in their terms. We have 
an instructive exemplification of this in an 
early case, in the supreme court of the 
United States, in which the meaning of the 
prohibition, in the constitution, of ex post 
facto laws, came in question. "I do not 
consider," said Mr. Justice Chase, " "any law 
as ex post facto, that nullifies the rigor of 
the criminal law, but only those that create 
or aggravate the crime, or increase the pun- 
ishment, or change the rules of evidence 
for the purpose of conviction." 3 Dall. 391. 
The benign spirit, ever pervading our law, 



which dictated that distinction, may, as ap- 
pears to me, have a proper influence and 
application, in reference to the rule of law 
under consideration, and in other instances 
of analogous character. By the old common 
law, observes Sir W. Blackstone, the acces- 
sory could not be arraigned till the princi- 
pal was attainted, "unless he choose it, for 
he might waive the benefit of the law." 
Comm. bk. 4, c. 25 And in People v. Mc- 
Kay, 18 Johns. 212, a case of murder, Chief 
Justice Spencer remarks: "We know of no 
case which contains the doctrine, that where 
a new trial is awarded, at the prayer and 
in favor of a person that has been fotind 
guilty, he shall not be subject to another 
trial." * On the whole, I am not convinced 
that the article of the constitution under 
consideration, would, in just and reasonable 
construction, be a bar to a new trial granted 
at the request of a person capitally con- 
victed. I am not aware that there "is any 
direct decision on this point. It is an open 
question. If a second trial in capital cases, 
be inadmissible, under the article, though at 
the request of the prisoner, then no legisla- 
tive enactment can vary the law on the 
subject, without an amendment of the con- 
stitution. The question may thus become 
highly .important, though the article should 
be binding only in the courts of the United 
States; still more sc if, conformably to 
Chief Justice Spencer's opinion, it extend to 
decisions in the state courts. A decision on 
this point, however, is not essential, as this 
case stands, to a determination on the mo- 
| tion for a new trial, in which, notwith- 
standing a difference in opinion in reference 
to the constitutional question, we come to 
the same result. The discretion of the court 
on the subject of new trials is not unlimited. 
They are allowable "for reasons for which 
new trials have usually been granted in the 
courts of law," and with this statute direc- 
tion, we are to bear in mind the 7th article 
of amendments to the constitution— "No fact 
tried by a jury, shall be otherwise re-ex- 
amined, in any court of the United States, 
than according to the rules of the common 
law." Having reference to such directories, 
should the motion for a new trial in this 
case be allowed, there would, in my opinion, 
be a departure from the usages of courts 



* McKay was convicted on an indictment for 
murder. Judgment was arrested, on motion in 
his behalf, for defect in the issuing and return 
of the venire. Agreeably to repeated decisions, 
there may be a new trial, in all cases, where 
there has been a mis-trial or mere irregularity in 
the former trial, vitiating or vacating the pro- 
ceedings. But the question made by the coun- 

| sel in that case, whether the arrest of judgment 
did not entitle the prisoner to be discharged, does 
not appear to have been met by the court on 

| that ground. "It will be observed," says the 
chief justice, "that the judgment is arrested 
on the motion of the prisoner, an act done at the 
request, and for the benefit of the prisoner, we 
are clearly of opinion cannot exonerate him from 
another trial." 
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of law, and from the principles manifested 
by the great current of decisions in cases 
of this description. 

I agree with the presiding judge, in the 
views which he has expressed on the mo- 
tion in arrest of judgment, as well as with 
those on the motion for a new trial, except- 
ing in the instance which I have specified, 
and in the result, that the motions he over- 
ruled. 

The decision of the court was then inter- 
preted to the prisoners. 

Mr. Child then begged leave to file a bill 
of exceptions, with a view of carrying the 
case before the supreme court, and urged 
that the case involved several important 
points of law. 

THE COURT replied, that they must pro- 
ceed to pass the sentence; but the motion 
of Mr. Child could be taken into considera- 
tion, and would be acted upon hereafter. 

Mr. Child then earnestly pressed upon the 
court to respite the execution, to give time 
to send to Havana and England, to clear up 
this dark and mysterious affair. 

THE COURT said it should be allowed, 
and if the time proved not long enough, the 
executive clemency .would no doubt extend 
it, by a reprieve. 

STORY, Circuit Justice, after hearing the 
several protests of innocence from the pris- 
oners, on motion of Dunlap, Dist. Atty., 
proceeded to pronounce the sentence of the 
court, as follows: 

Prisoners at the Bar: The motions made 
by your counsel for a new trial and in arrest 
of judgment having been overruled by the 
court, and all other matters disposed of, it is 
now my painful duty to pronounce the sen- 
tence of the law upon each of you, for the 
crime whereof you severally stand convicted. 
I shall do this in as brief terms as possible, 
being conscious of the difficulty of addressing 
you through the medium of an interpreter 
only. The sentence is, that you, and each of 
you, for the crime whereof you severally stand 
convicted, be deemed, taken, and adjudged to 
be pirates and felons, and that you, and each 
of you, be therefore severally hanged by the 
neck until you are severally dead. That the 
marshal of this' district, or his deputy, do, 
on peril of what may fall thereon, cause ex- 
ecution to be done in the premises upon each 
of you on the 11th day of March next ensu- 
ing, between the hours of 9 o'clock in the 
forenoon and 12 o'clock at noon, of the same 
day, and that you now be taken from hence 
to the jail in Boston, in this district, from 
whence you came, there, or in some other 
safe and convenient jail within the same dis- 
trict, to be closely kept until the day of execu- 
tion; and from thence, on the day of execu- 
tion appointed, as aforesaid, you are severally 
to be taken to the place of execution, there 
to be hanged, as aforesaid, until you are sev- 
erally dead. I earnestly recommend to each 
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of you to employ the intermediate period in 
sober reflections upon your past life and con- 
duct, and by prayer and penitence, and re- 
ligious exercise, to seek the favor and forgive- 
ness of Almighty God for any sins and crimes 
which you may have committed; and for this 
purpose I earnestly recommend to you, and to 
each of you, to seek the aid and assistance 
of the ministers of our holy religion of the 
denomination of Christians to which you sev- 
erally belong. And in bidding you, so far as 
I can presume to know, an eternal farewell, 
I offer up my earnest prayers that Almighty 
God may in his infinite goodness have mercy 
on your souls. 

The above sentence was then interpreted to 
the prisoners by a sworn interpreter. 

David Xj. Child, of counsel for the prison- 
ers, now (on the 23d day of December), in 
pursuance of a suggestion made by him a 
week before, and immediately after the opin- . 
ion of the court overruling the motion for a 
new trial and in arrest of judgment, moved 
to file a bill of exceptions, and requested the 
court to sign the same, if found true. THE 
COURT said that the bill might be filed, if 
the counsel wished it, on the record; but it 
could not be allowed by the court And it 
was accordingly filed, but without having been 
read, the counsel not wishing to read it, after 
the opinion of the court was stated. 

STORX, Circuit Justice. This being the 
case of a capital conviction, when the coun- 
sel f.r the prisoners, a week ago, suggested 
an intention to offer a bill of exceptions, tht 
court then stated, that it would be expected 
that he should show some authority to justify 
the court in allowing a bill of exceptions in a 
capital case. It is now admitted, that the 
counsel have no authority to cite, which af- 
firms the power in this court. And it is be- 
lieved by the court, that none exists. Wo 
have, however, in the interval between the 
suggestion and the present time, deliberately 
examined the point, and are fully satisfied, 
that no such power exists in this court; and 
therefore it has not been deemed necessary to 
examine the correctness of the exceptions 
stated in the bill, which has been proffered. 

In the first place, no power is given by 
statute to this court, to allow any bill of ex- 
ceptions in any criminal case whatsoever 
and it seems impossible to infer it by impli- 
cation from any provisions in the laws of the 
United States. The circuit courts have final 
jurisdiction of all cases of crimes; and no 
writ of error or appeal lies to the supreme 
court in any such cases. Now, the sole ob- 
ject of a bill of exceptions is to present the 
matter for the revision of some superior 
court; and if no revision can be had, then 
the authority to allow a bill of exceptions 
would be utterly nugatory. The only mode 
contemplated by the laws of the United States 
to revise the opinions of the judges of the 
circuit courts yi criminal cases is, when the* 
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judges are divided in opinion at the trial; and 
then the point of division may be certified to 
the supreme court for a final decision under 
the judicial act of 1802 (chapter 31, § G) 
There was no such division upon the present 
trial. If resort be had to the common law 
to aid us in examining this point, it will be 
found, that no bill of exceptions lies, in cap- 
ital cases, even since the statute of West- 
minster EC. (13 Edw. I. St 1) c. 31, which 
first gave a bill of exceptions. And the bet- 
ter opinion certainly now is, that that stat- 
ute is confined to civil proceedings, and does 
not extend to any criminal proceedings what- 
soever. As the authorities are not all agreed 
on this point in cases of mere misdemeanors, 
it is not necessary here to decide it in regard 
to the latter. But in capital cases, in cases 
of treason and felony, it is universally agreed 
in England, that no bill of exceptions lies. 
This was solemnly settled in the case of Rex 
v. Vane, which was a case of high treason. 
It is reported in 1 Lev. 68, and in various oth- 
er Reports. See Buller, N. P. 316; 1 Chit. 
Cr. Law (English Ed.) 622; TTilles, 535, and 
note (b), which cites 2 Inst. 424, and Saville, 
2. The very point was made, and according 
to Leving's Reports, it was held by the court, 
"that a bill of exceptions does not lie in crim- 
inal cases, but only in actions between party 
and party." The application was according- 
ly overruled, and Sir H. Vane was executed 
on Tower Hill. The same doctrine is laid 
down in Hawkins (2 Hawk. F. C. e. 46, § 
198), who says: "It hath been adjudged, that 
no bill of exceptions is grantable on an in- 
dictment of treason or felony, the statute of 
Westminster, etc., having never been thought 
to extend to any such case." Lord Hard- 
wieke, in Rex v. Inhabitants of Preston, Cas. 
t. Hardw. 251, 2 Strange, 1040, said: "Nor 
was it ever pretended, that in capital cases a 
bill of exceptions lay. In Vane's Case, it is 
not said to lie in any criminal ease. But 
that point is not settled, and therefore I will 
give no opinion as to that." In Bacon's 
Abridgment (1 Bac. Abr. "Bill of Exceptions") 
it is said: "It is agreed that no bill of ex- ; 
ceptions is to be allowed in treason or fel- ! 
ony." And the same doctrine will be found : 
in other elementary writers (see Buller, N. 
P. 316; 1 Chit Cr. Law, English Ed., 622; 
Willes, 535, and note b, which cites 2 Inst. 
424, and Saville, 2), and no authority to the 
contrary can be found. In People v. Hol- 
brook, 13 Johns. 90, S. P. 6 Cow. 565, it was 
held by the supreme court of New York that 
no bill of exceptions lies in any criminal case-, 
and this doctrine is not only supported by 
Vane's Case, but by Rex v. Barkstead, 1 
Kreb. 244; T. Raym. 468; 1 Sid. S5. 

There is then no pretence to say, that in 
capital cases this court can draw in aid the 
doctrines of the common law, as administered j 
in England, to confer such a power. It is 
not implied from any statute authority. It 
is not implied in any reasoning at the com- 
mon law, or under the statute of Westmin- 



ster. We are therefore of opinion, that this 
court possesses no such authority; and we 
dare not assume what has never been confid- 
ed to the court. 

If this objection were not, as we think it is, 
conclusive, we think, that the bill of exceptions 
ought not now to be allowed, upon another 
and a distinct ground. It was not made or 
tendered at the trial, nor until a long time 
afterwards, and after a motion made and ar- 
gued for a new trial and in arrest of judg- 
ment, and the opinion of the court deliberately 
had thereon. Under such circumstances, 
where the verdict was satisfactory, and the 
court feel no doubt about the law, it is our 
opinion, that the bill of exceptions ought not 
to be allowed. It is not within the general 
principles, which regulate rights of this sort. 
See 1 Salk. 288; S Mod. 222; 2 Tidd, Prac. 
T8S. . The government has its rights, as well 
as the prisoners. 

Bill of exceptions not allowed. 
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Circuit Court, N. D. Ohio. Jan. Term, 1S73. 

Embezzlement by Postmaster. 

A postmaster who uses in his private busi- 
ness, and for paying his private debts, money re- 
ceived through the money order department, so 
that he is found upon examination to he without 
the amount of money required to balance his ac- 
counts, is suilty of embezzlement, under the stat- 
ute (Act June 8, 1872, § 122), although he al- 
ways intended to replace the same, and did, 
in fact, replace it shortly after his arrest, and 
before his preliminary examination before a 
commissioner. 

[This was an indictment against Everett H. 
Gilbert npon the charge of embezzlement.] 

Geo. Willey, U. S. Atty., for the Govern- 
ment. 
G. S. Kain, for defendant. 

SHERMAN, District Judge. The defend- 
ant in this case was indicted by the grand 
jury of the present term, under the 122d sec- 
tion of the act of congress approved June 8, 
1S72 [17 Stat. 283], entitled "An act to revise, 
consolidate, and amend the statutes relating 
to the post office department." Upon the 
trial of the cause, the jury returned a ver- 
dict of guilty. The counsel for the defence 
now move for a new trial, alleging as a cause 
therefor the general reason, that the verdict 
is not sustained by the evidence and law in 
the ease. 

The facts as agreed upon by the counsel 
for the defence and district attorney are as 
follows: The defendant was postmaster at 
Smithville, Wayne county, Ohio, which post- 
office had been duly designated and was a 
money order office, duly authorized by law, 
and governed by the regulations prescribed 
by the postmaster-general. On the 29th day 
of November, 1S72, a special agent of the 
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post-office department, under instructions 
from that department, visited the post-office 
at Smithville for the purpose of examining 
into the accounts of the defendant, it being 
suspected that there was a deficit in his money 
order business. A full examination of his af- 
fairs showed a deficiency of five hundred dol- 
lars, which deficiency had run through several 
months, aud which the defendant failed to 
pay over, even when demand was made by 
the special agent upon the spot. In fact it 
was not paid over for a week or more after 
the demand. The defendant stated that he 
did not have the money, that he had used it 
in his business in paying debts of a private j 
nature, and in making some additions to his 
property in the town of Smithville, but that j 
-he expected to replace it in a few days from 
money due him. Upon the 5th day of De- 
cember. following, the special agent procured 
a warrant for the arrest of the defendant, un- 
der the s 122d section above alluded to. There- 
upon examination was had before the com- 
missioner on the 20th day of December, 1S72. 
It further appears, that between the time that 
the warrant was issued and the examina- 
tion before the commissioner, the defendant 
deposited with the postmaster at Cleveland, 
Ohio, a sum of money equal to the amount 
-which he is charged with having embezzled, 
the Cleveland post-office being the designated 
depository for the money order fuhds of the 
Smithville post-office. 

On this agreed statement of facts it cannot 
be successfully claimed that the verdict is un- 
supported by the evidence. Section 122 of 
the act of congress provides as follows : 
"That any postmaster, assistant, clerk, or 
other person employed in or connected with 
the business or operations of any money or- 
der office, who shall convert to his own use 
in any way whatever, or loan, or deposit in 
any bank, or exchange for other funds, any 
portion of the money order funds, shall be 
deemed guilty of embezzlement. * * * 
And any failure to pay over or produce any 
money or funds intrusted to such person, shall 
be taken to be prima facie evidence of embez- 
zlement." From these citations it is evident 
that an embezzlement, such as is contemplated 
by this section, may be proved in either one 
of two ways: First, by showing that in point 
of fact the postmaster has converted to his 
own use money order funds. Second, by his 
failure to pay over such funds when required, 
either by the law or regulations, or when de- 
mand is made by an officer authorized for that 
purpose. It would seem that the agreed state- 
ment of facts substantiates the embezzlement 
by both these methods, and although it is 
true that the funds were subsequently paid 
in to the Cleveland post-office, and although it 
may also be and probably was true that these 
funds when thus converted were intended and 
expected to be replaced, so that the govern- 
ment should sustain no loss, which go very 
far toward mitigating the offence, yet it is 
obvious that the enforcement of this section, 



in all its strictness, is essential to this class 
of government funds, and to the discourage- 
ment of postmasters from even temporarily 
using them for private purposes. The inten- 
tion of replacing them, however honestly en- 
tertained, cannot be accepted as an excuse or 
apology for violating the law, as one may be 
disappointed by unexpected circumstances, 
and thus not only endanger the moneys of 
the government, but involve himself in diffi- 
culty and criminal prosecution. The law in- 
tends that funds of this character should be 
kept absolutely separate and sacred, as the 
best method not only of keeping the funds 
themselves secure, but of guarding the offi- 
cers themselves from temptation and delin- 
quency. The diversion of money order funds 
in any way whatever, prohibited by this sec- 
tion, or for any time however short, consti- 
tutes embezzlement under this act, and is pun- 
ishable as such. 

The motion for a new trial is therefore over- 
ruled, and the defendant sentenced to pay a 
fine of five hundred dollars, and the costs of 
this prosecution, and to be imprisoned for 
six months; but under the advice and concur- 
rence of the post-office department, and under 
all the circumstances of this case, the execu- 
tion of the sentence as to imprisonment is in- 
definitely suspended. 



Case No. 15,305a. 

UNITED STATES v. GILLIAM. 

El Hayw. & H. 109.] i 

Criminal Court, District of Columbia. Sept. 14, 
1882. 

Homicide — Killing by Set Spring-Gun — Bad 
Character of Deceased. 

1. The court will allow evidence to be given 
of the previous bad character of the deceased, 
when the said deceased had been killed in the 
act of committing a felony. It is proper in de- 
termining the intent of the deceased and the of- 
fence of the prisoner, who is accused of killing 
the deceased. 

2. The setting of spring-guns in open fields or 
outhouses, not within the privilege of the domicil, 
without notice, will not excuse or justify the 
homicide which might ensue. 

The indictment contained two counts. One 
charging the murder to have been committed 
by means of a spring-gun set by the travers- 
er for that purpose in a goose-house; the 
other that the murder was done by shooting. 
The prisoner [William Gilliam] plead not 
guilty. 

P. R. Fendall, Dist. Atty., for the United 
States. 

TV. D. Brent, for defendant. 

The counsel for the prisoner, insisted that 
the prisoner had a right to defend his prop- 
erty by such means. One of the witnesses 
examined on the part of the United States 
was questioned by the prisoner's counsel as 
to the general reputation of the. deceased as 

i [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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a thief and a felon. The question was object- 
ed to by the counsel for the United States. 

BY THE COURT. The prisoner, by his 
counsel, has asked the court to allow him to 
give evidence of the general character of the 
deceased as a common thief and felon, for 
the purpose of showing the felonious intent 
with which the deceased entered upon the 
premises of the prisoner on the night he was 
shot by the spring-gun, and insists that in 
all cases of meditated felony it is lawful to 
take the life of the felon. It has been ruled 
at the present term of this court that, to 
show a guilty knowledge in the receiver of 
stolen goods it is proper to allow proof that 
other stolen goods had been before received 
by the party charged, and in the case at bar 
the court will allow proof that the deceased 
had, on previous occasions, stolen the goods, 
either of the prisoner or other persons, as 
proper for the consideration of the jury in de- 
termining the intent of Payne (the deceased) 
and the offence of the prisoner. The setting 
of a spring-gun as a protection for property, 
though not in itself unlawful and indictable, 
is certainly undeserving of encouragement, 
and where no notice is given and injury or 
loss of life ensues, the party setting it is re- 
sponsible as if he were present himself and 
fired the weapon. No man can do indirectly 
what he cannot do directly. He must also 
use his right as not to injure another. Where 
notice is given the sufferer is held to have 
brought the calamity on himself— to be his 
own executioner if life is lost, and to have 
himself pulled the trigger. Such was the 
reasoning of the court of king's bench in the 
case of Ilott v. Wilkes, 3 Barn. & Aid. 304.2 
All the judges in that case rest their judg- 
ment on the ground of notice. 

It has been contended by the prisoner's 
counsel in this case, that if Payne, the de- 
ceased, entered upon the premises of Gil- 
liam on the night he came by his death, , 
with the felonious intent to steal Gilliam's 
property, the prisoner is entitled to acquittal j 
in the absence of notice that the gun was set, | 
and though the felony was unaccompanied | 
by force and did not amount to burglary. ; 
The broad ground is assumed that in all eases \ 
of felony, the felon may be lawfully put to 
death in the execution of his meditated 
crime, and that this position is maintained 
by the reasoning of one of the judges in the 
case of Ilott v. Wilkes; I cannot sanction the 
doctrine thus asserted in the prisoner's de- 
fense. It arrogates for property higher im- 
munities and privileges than are conceded 
to our dearest personal rights. The humane 
principles of the law do not thus lightly es- 
timate human life. No language or man- 

2 "A trespasser, having knowledge that there 
are spring-guns in a wood, although he may be 
ignorant of the particular spots where they are 
placed, cannoj; maintain an action for an in- 
jury received in consequence of his accidental 
treading on the latent wire connecting with the 
gun, and thereby letting it off." 
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ner, however reproachful or insulting, not 
even violence to the person of the most ig- 
nominious character, will justify the ag- 
grieved in slaying the aggressor; he can on- 
ly be justified or excused by showing his 
own life to have been in jeopardy. The law 
is that a man may oppose force with force 
in defense of his person, his family or prop- 
erty against one who manifestly endeavors 
by violence to commit a felony, as murder, 
robbery, rape, arson or burglary. In all these 
felonies, from their atrocity and violence, 
human life either is, or is presumed to be in 
peril. The principle does not apply to the 
thief who secretly steals your purse or oth- 
er personal property in your fields or in 
buildings not within the privilege of the dom- 
icil. It does not apply to the felon who, by 
forgery, defrauds you of your money or 
goods. This distinction commends itself to 
your reason and common sense, and it is sus- 
tained by numerous authorities which have 
been cited in the argument by the counsel for 
the United States. When we find the books 
and the judges in some places in general 
terms speaking of the right to take the life 
of the felon in the execution of his meditated 
felony, we are to understand them as refer- 
ring to felonies with force, of the character 
described. In no other way can we recon- 
cile what would otherwise appear conflicting 
authorities and decisions. The setting of 
spring-guns, therefore, in open fields or out- 
houses, not within the privilege of the domi- 
cil, without notice, would not justify or ex- 
cuse the homicide which might ensue, but 
the party setting them would be criminally 
responsible for the consequences of his act. 

The counsel for the prisoner further con- 
tended that by the law as it stood prior to 
the statute of 7 & 8 Geo. IV. c. 20, § 13, s and 
as it now stands here, any outhouse within 
the curtilage, or same common fence as the 
dwelling house itself, was considered to be ' 
parcel of the dwelling house, on the ground 
that the capital house protected and privi- 
leged all its branches and appurtenances, if 
within the curtilage or homestall. 

The counsel for the United States contend- 
ed that on a fair view of the authorities on 
the subject of curtilages prior to the statute 
of Geo. IV., an outhouse, to be within the 
protection of the dwelling house, must be 
"occupied with and immediately communi- 
cating with it" ; must be adjoining to it or at 
a reasonable distance from it. and that the 
communication must be regular and perma- 
nent, not merely casual or temporary, that 
the meaning of the word "outhouse" was 

s What buildings only are a part of a house 
for capital purposes: "That no building, although 
within the same curtilage with the dwelling 
house, and occupied therewith, shall be deemed 
to be part of such dwelling house for the purpose 
of burglary * * * unless there shall be a 
communication between such building and dwell- 
ing house, either immediate or by means of a 
covered and enclosed passage leading from one 
to the other." 
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the same before as after the enactment of the 
.statute. In Bex v. Scully, 1 Car. & P. 319, ■* 
11 E. C. L. 407, decided in 1824, several years 
before the statute, it was held that the hen- 
roost was not part of the curtilage. 

In the further progress of this cause evi- 
dence was offered to prove that the goose 
house, in which the spring-gun was set by 
Gilliam, and in attempting to enter which 
Payne was killed by the discharge of the gun, 
was situated within from thirty-five to sixty 
feet of the dwelling house of Gilliam, in 
which himself and his family resided and 
slept; that the said goose house, and out- 
houses appurtenant to and used with the 
dwelling, together with said dwelling house, 
were enclosed by a common fence surround- 
ing them, the whole premises not exceeding in 
extent one acre of ground; that there was an 
interior partition fence of stone, not laid in 
mortar, about three feet high, but with an 
opening in it about two feet wide, to let 
Gilliam's family pass through to the goose 
house, and that the said stone fence, with a 
rail upon the opening, was used to keep the 
cows from coming to the dwelling house. 

Upon which said evidence, and the other 
evidence in the cause, the prisoner s counsel 
prayed the court to instruct the jury: That 
if they believe, from the evidence aforesaid, 
that the said goose house was appurtenant 
to, and used with Gilliam's dwelling house 
as one of the out-houses thereof, and that 
the whole were under one common enclo- 
sure, and that the said goose house was not 
more than sixty feet distant from said dwell- 
ing, then the said goose house was within 
the curtilage, and privileged as part of said 
-dwelling, and the breaking and entering the 
same in the night time by the deceased with 
the intent to steal Gilliam's geese in said 
goose house, if believed to be true by the 
jury, was burglary, and if the deceased came 
to his death in the attempt to commit said 
burglary, by the spring-gun set there by 
-Gilliam to protect his goose house, the pris- 
oner is entitled to a verdict of acquittal. 

Which instruction the couit gave. 

■The jury returned a verdict of not guilty. 



Case No. 15,806. 

UNITED STATES v. GILLIES. 

'[Pet. 0. C. 159; 13 Wheeler, Crim. Oas. 308.] 

Circuit Court, D. Pennsylvania. Oct. Term, 
1815. 

•Citizenship— Residhnce ix Fokeigx Country — 

Shipping— Mastek— Owner— Cok- 

rection of Errors. 

1. Whether a native citizen of the United 

States, who resides in a foreign country, does 

* "A penion set to watch a yard or garden, is 
not justified in shooting any one who comes into 
it in the night, even if ne should see the party 
go into his master's hen roost. But if, from the 
conduct of the party, he has fair ground for be- 
lieving his own life in actual and immediate 
•danger, he is justified in shooting him.'* 

i [Reported by Richard Peters, Jr., Esq.] 



not by such residence forfeit his citizenship? 
Such a person may, under the act passed 31st 
December, 1792 [1 Stat. 287], command a regis- 
tered vessel of the United States, without her 
right to the payment of domestic duties being 
affected thereby; but under the same act, he 
cannot be the owner of a vessel of the United 
States. 
[Cited in Scanlan v. .Wright, 13 Pick. 526.] 

2. A citizen of the United States cannot 
throw off his allegiance, without a law authoris- 
ing the same 

3. Any irregularities committed by the jury 
relative to their verdict, ought to have been cor- 
rected in the court below, and they cannot be 
examined by writ of error. 

This was writ of error to the district court 
[of the United States for the district of Penn- 
sylvania]. The only question in the court 
below [case unreported] was, whether upon 
the facts stated in the special verdict, the 
defendant's vessel was liable to pay duties 
as a foreign bottom. Another error assign- 
ed, was, that the jury, after they were sent 
out, separated without leave of the court, in 
consequence of a deception they practised 
upon the officer, by saying they had agreed 
on a verdict; when in truth they had not 
done so. They afterwards assembled and 
found the verdict, upon which the judgment 
was rendered. 

WASHINGTON, x Circuit Justice, stopped 
the counsel, as to this point, by observing, 
that if there was any such irregularity in 
the conduct of the jury, as ought to have set 
aside their verdict, it was in the discretion 
of the court below, to act as was proper on 
the occasion; and that the decision of that 
court, upon this point, is not examinable by 
this court upon a writ of error or otherwise. 
The question upon the merits was, whether 
the master of this vessel had forfeited his 
character of a citizen of the United States, 
and the privileges attached to it, under the 
act of congress of the 31st December, 1792 
(2 Bior. & D. Laws, 313 [1 Stat. 2S7]). 

The district attorney maintained the af- 
firmative. 

WASHINGTON, Circuit Justice. The court 
having disposed of the first error assigned 
in this record, 1 shall proceed to consider the 
only remaining question which has been dis- 
cussed; this is, whether from the facts stat- 
ed in the special verdict, John Shaw, master 
of the ship William P. Johnson, has forfeit- 
ed^ his citizenship? If he has, then the judg- 
ment below must be reversed, and entered 
in favour of the United States; otherwise it 
is to be afiirmed. 

It appears by the finding of uie jury, that 
Shaw is a citizen of the United States, by 
birth, and resided therein up to .the year 
1S04, with the exception of two years; that 
he was abroad from the year 1804, to the 
present year; whether in England or on 
the Continent, or whether he was navigating 
the ocean, is not stated. It is found that he 
is married, and now has a family in Lon- 
don; but whether he married in England, 
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or in the United States, or whether his fam- 
ily is residing in England, or is there merely 
on a visit, is not stated. Upon such a case 
as this, it requires more ingenuity than I 
possess, to frame an argument to prove, that 
Shaw has not forfeited his privileges of a 
citizen of the United States. It would he like 
attempting to prove a self-evident proposi- 
tion. But taking for granted, that the ease 
appeared to he such as the district attorney 
supposed it to be, and argued upon; that is, 
that Shaw resided in England from the year 
1804, to the year 1S15, with his family, hav- 
ing married in that country; I am yet to 
learn, that an American citizen forfeits that 
character, or the privileges attached to it, 
by residing and marrying in a foreign coun- 
try; though, during a part of the time, war 
should intervene, between that and his na- 
tive country, he taking no part therein; un- 
less such character or privileges should be 
impaired, by some law of his own country. 
I do not mean to moot the question of ex- 
patriation, founded on the self will of a citi- 
zen, because it is entirely beside the case be- 
fore the court. It may suffice for the pres- 
ent to say, that I must be more enlightened 
upon this subject than I have yet been, be- 
fore I can admit, that a citizen of the United 
States can throw off his allegiance to his 
country, without some law authorising him 
to do so. It is true, that a man may obtain 
a foreign domicil, which will impress upon 
him a national character for commercial pur- 
poses, and may expose his property, found 
upon the ocean, to all the consequences of 
his new character; in like manner, as if he 
were, in fact, a subject of the government 
under which he resides. But he does not, 
on this account, lose his original character, 
or cease to be a subject or citizen of the 
country where he was born, and to which his 
perpetual allegiance is due. The present 
case presents no question connected with the 
subject of domicil, but turns, altogether, up- 
on the construction of a law relative to the 
navigation system of the United States. 

The question, which the case I am sup- 
posing suggests is, does an American bot- 
tom, lose her privileges as such, on account 
of the master residing with his family in a 
foreign country, he being by birth a citizen I 
of the United States? I^et the act of con- 
gress made upon this subject, answer the 
question. It declares, that registered ves- 
sels of the United States, shall not continue 
to enjoy the benefits and privileges bestowed 
upon such vessels, longer than they shall 
continue to be wholly owned and to be com- 
manded, by a citizen of the United States. 
The second section of the law, however, de- 
clares, that such registered vessel shall cease 
to enjoy the benefits thereof, if owned in 
whole or in part, by a citizen of the' United 
States, who usually resides in a foreign 



country, during the continuance of such res- 
idence; unless under certain exceptions. 
But in respect to the master, no such qual- 
ification is to be found in this law, or in any 
part of our navigation system. Had this 
latter provision not have been made, in rela- 
tion to the owner, I cannot perceive upon 
what principle, the court could have sup- 
plied it by construction; but being made by 
the legislature, it marks the intention of that 
body, to distinguish between the foreign 
residence of the owner, and that of the mas- 
ter; and it further proves the sense of con- 
gress, as to residence abroad, that it does 
not, without legislative provision, affect the 
character or privileges of a citizen. 

There is a sound reason for the distinction 
which the legislature seems to have had in 
view. The profits of trade, necessarily in- 
corporate themselves with -the wealth of the 
nation where the trade is carried on; and 
these profits are increased, as the duties up- 
on the trade are # diminished. The policy 
therefore, which dictates discriminating du- 
ties, to favour our own merchants, would 
point out the necessity of applying the sys- 
tem, as well to citizens of the United States, 
settled abroad, as to other merchants; but 
the same policy is not applicable to the mas- 
ter of the vessel. If the owner of the ves- 
sel which he employs, resides within the 
United States, it is immaterial where the 
master resides. It is only necessary, that he 
should be a citizen of the United States. 
Judgment affirmed. 



Case 3STo. 15,207- 

UNITED STATES v. GILLIS et al. 

[2 Craneh, C. C. 44.] i 

Circuit Court, District of Columbia. June 
Term, 1812. 

Criminal Law— Corrupt Motive. 

Judges of elections are not liable to criminal 
prosecution, unless they have acted from a cor- 
rupt motive. 

Mr. Jones, for the United States, observed 
that it had been intimated by the court thqt 
these prosecutions could not be supported un- 
less a corrupt motive were charged and 
proved; and that if such was the opinion of 
the court, as he could not prove such a mo- 
tive, he would enter a nolle prosequi. 

THE COURT (nem. con.) said that such 
was their opinion. Nolle prosequi entered. 



Case No. 15,208. 

UNITED STATES v. CILMOUR. 

[Cited in U. S. v. Pomeroy, Case No. 16,065. 
Nowhere reported; opinion not now accessible.! 

i [Reported by Hon. William Craneh, Chief 
Judge.] 
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Case No. 15,209* 

UNITED STATES v. GITMA. 

[3 Hughes 549; 7 Reporter, 361.] * 

Circuit Court, E. D. Virginia. Feb. 11, 1S70. 

hindering and assaulting marshal — places 
op Election. 

Rights of United States deputy marshals at 
the places of election. Limits of their power. 
[Cited in Attorney General v. May, 99 Mich. 
•550, 58 N. W. 483.] 

Indictment [against Adolphus Gitma] for 
hindering and assaulting a deputy marshal 
in the discharge of his duty at an election 
for a member of the house of representatives 
of the United States. During the progress 
of the argument before the jury in this case, 
the judge, in order to shorten the discussion, 
interrupted counsel with the following ex- 
planation of the law governing the case: 

. HUGHES, District Judge. There has been 
so much controversy and so much feeling on 
this subject that I think I ought to make 
use of this first occasion on which the court 
has been called upon to rule upon it, to set 
out its view of the law on the subject, so that 
officers of the United States will better know 
their duties and powers, from the only source 
competent to explain them in a binding and 
authoritative manner. It is useless to consid- 
er the constitutionality of the law of con- 
gress embodied in the Revised Statutes in re- 
gard to the duties of supervisors and deputy 
marshals of the United States during their 
attendance upon elections. Section 4 of the 
first article of the constitution of the United 
States provides that: "The times, places and 
manner of holding elections for senators and 
representatives shall be prescribed in each 
state by the legislature thereof, but the con- 
gress may at any time by law make or alter 
such regulations, except as to the place of 
choosing senators." 

There cap be no doubt, therefore, of the 
constitutionality of the sections of the Re- 
vised Statutes about to be reviewed, so far 
as they apply to elections for members of 
congress. Their constitutionality is only 
brought in question when they are sought to 
be applied to elections for state officers. The 
election, for conduct at which Gitma, now un- 
der trial, was indicted, was held for the elec- 
tion of a member of congress. Deputy Mar- 
shal Archer was in the room of the judges 
of election at Petersburg, and was ordered 
out, and in that way, but not by violence, 
was put out by Policeman Gitma. Gitma 
stands indicted for the act. The question is, 
whether a deputy marshal had a right to be 



i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
7 Reporter, 361, contains only a partial report] 



in the room of the judges by the law of the 
United States? The law makes a clear dis- 
tinction between the powers of supervisors 
and the powers of deputy marshals during 
their attendance at elections. As to super- 
visors the language of section 2019 is that 
"they are authorized and directed, in their 
respective election districts or voting pre- 
cincts on the day- of election, to take, occupy, 
and remain in such position, from time to 
time, whether before or behind the ballot- 
boxes, as will, in their judgment, best enable 
them to see each person offering to vote, and 
as will best conduce to their scrutinizing the 
maner in which the voting is being conduct- 
ed," etc. Section 2017 gives the same au- 
thority in general terms. Thus, not only does 
the law in terms empower a supervisor to be 
in the room with the judges of election, but 
empowers him to be in any place or position 
in which, in his own judgment, he can best 
perform Iris duties. The act of congress which 
is thus specific in defining and complete in 
conferring these powers on supervisors, is the 
same one which prescribes the duties of dep- 
uty marshals. While it is thus express and 
full in regard to supervisors it is the reverse 
in defining the authority of deputy marshals. 
Section 2021 simply provides that "when re- 
quired" to do so by the supervisors it shall 
be the duty of deputy marshals to "attend the 
polls" in their districts or precincts. The sec- 
tion gives the deputy marshals no authority 
except to be present at the polls. The same 
act of congress which expressly "directs" su- 
pervisors to place themselves before or be- 
hind the ballot-boxes as they may think prop- 
er, is silent in regard to deputy marshals, and 
gives them no such authority. Section 2022 
defines the object of the appointment of dep- 
uty marshals, and defines their powers and 
duties. It makes it their duty to "keep the 
peace, and support and protect the supervis- 
ors in the discharge of their duty; to preserve 
order at the voting-places; to prevent fraud- 
ulent voting, or fraudulent conduct on the 
part of any officer of election, and to arrest 
without process any person who commits il- 
legal acts in their presence." It omits to give 
them authority to go behind the ballot-boxes 
and to place themselves in any position they 
please. This omission has much meaning, as 
showing that the powers and duties of mar- 
shals are different from those of supervisors. 
This same section 2022, while providing that 
the supervisors, in addition to their own pow- 
ers, shall, in the absence of deputy marshals, 
have the same duties and powers as deputy 
marshals, *>mits to give the reverse authority; 
and neither this section nor any other section 
of the law gives to marshals, in the absence 
of supervisors, the powers and duties of su- 
pervisors proper. Their duties, therefore, are 
not those of supervisors of elections, but mere- 
ly those of conservators of the peace at the 
polls. 
My conclusion, therefore, is, that unless for 
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the purpose of suppressing actual violence or 
of preserving the peace when actually dis- 
turbed, or protecting the supervisor when ac- 
tually needing protection, or preventing fraud 
actually attempted, in the room, the deputy 
marshals have no right to he in the room in 
which the judges and supervisors of election 
are performing their duties, or to go behind 
"the ballot-boxes" unless requested to do so 
by both judges and supervisors. If congress 
had designed that they should have that pow- 
er (as it did design that supervisors should 
have it) it would have given it expressly (as 
it did give the power to the supervisors ex- 
pressly). Unless it can be shown that their 
presence is required by the exigencies which 
have been mentioned, the judges of election 
have the same right to order deputy marshals 
out of their room as they have to order out 
any unofficial person. The object of sections 
^2021 and 2022 is to define the powers and 
duties of deputy marshals, while the object 
of section o522 is to define the offence and 
fix the punishment of persons who hinder and 
obstruct these officers in the performance of 
duties required of or authorised in them; and 
when this latter section goes on to say that 
when a person obstructs them in doing what 
they are authorized by law to do, by specify- 
ing modes by which this obstruction may be 
committed, these latter clauses of the penal 
section of the law are not intended to give 
immunity and protection to deputy marshals 
in acts not authorized by sections 2021 and 
2022. Though section 5522 therefore forbids 
any person from obstructing the deputy mar- 
shals or supervisors in doing acts which it 
names, and amongst others "from going to 
and from any room" where an election may 
be held; yet these words are to be constru- 
ed in connection with all the rest of this law 
on the subject, and must therefore be treated 
as applying only to supervisors of election, 
as they only, and not deputy marshals, are 
allowed hj those provisions of the law de- 
signed to define the powers and duties of 
such officers to "go to and from the room" 
in which the ballot-boxes are. 

The following is, therefore, the ruling of 
the court: Unless it is shown that a disturb- 
ance of the peace has actually occurred, or 
violence is committed, or that one or the 
other is threatened, or that actual fraud is at- 
tempted, or that the supervisor is in actual 
need of protection, in the room of the judges 
of election, the deputy marshals of election 
have no right to be in the said room against 
the orders of the judges of election during 
the progress of the voting. But if there be 
actual disturbance of the peace, or other ac- 
tual violence committed or threatened, or if 
the supervisor be in actual need of protection, 
or fraud be attempted in the said room, then 
the deputy marshal may enter the room for 
the purpose of discharging the duties im- 
posed on him by section 2022. 

Nolle prosequi was entered. 



Case No. 15,210. 

UNITED STATES v. GIVEN. 

[17 Int. Rev. Rec. 189.] 

Circuit Court, D. Delaware. 1873. 

Civil, Rights — Constitutional Amendments — 
Violation by State Officek. 

1. The rights secured by the thirteenth, four- 
teenth, and fifteenth amendments to the consti- 
tution are objects of legitimate protection by the 
law-making power of the federal government, 
and the power is expressly conferred upon con- 
gress to enforce the articles conferring these 
rights. EarJier prohibitions to the states were 
left without any express power of interference 
by congress; but in this case such intervention 
was contemplated and expressly authorized. 

2. When state laws have imposed duties upon 
persons, whether officers or not, the perform- 
ance or non-performance of which affects rights 
under the federal government, congress may 
make the non-performance of those duties ap 
offence against the United States, and may pun- 
ish it accordingly. 

[This was an indictment against Archibald 
Given for violation of Act May 31, 1870 (16 
Stat. 140). There was a verdict of guilty, and 
the case is now heard upon motion in arrest 
of judgment.] 

STRONG, Circuit Justice. The defendant 
was indicted for a violation of the second sec- 
tion of the act of congress of May 31, 1870, 
entitled "An act to enforce the right of citi- 
zens of the United States to vote in the sev- 
eral states of the Union, and for other pur- 
poses" (10 Stat. 140). That section enacts 
"that if by or under the authority of the con- 
stitution or laws of any state, or the laws 
of any territory, any act is or shall be re- 
quired to be done as a prerequisite or quali- 
fication for voting, and, by such constitution 
or laws, persons or officers are or shall be 
charged with the performance of duties in 
furnishing to citizens an opportunity to per- 
form such prerequisite, or to become quali- 
fied to vote; it shall be the duty of every such 
person and officer to give to all citizens of the 
United States the same and equal opportu- 
nity to perform such prerequisite,* and to be- 
come qualified to vote, without distinction of 
race, color, or previous condition of servitude; 
and if any such person or officer shall re- 
fuse or knowingly omit to give full effect to 
this section, he shall for every such offence 
* * * be deemed guilty of a misdemeanor, 
and shall on conviction thereof be fined not 
less than five hundred dollars, or be impris- 
oned not less than one month, and not more 
than one year, or both, at the discretion of 
the court." 

At the trial a verdict of guilty was returned 
upon five counts of the indictment, and it is 
now moved in arrest of judgment that "the 
statute under which the indictment was 
framed is unauthorized by the constitution of 
the United States, and is in conflict there- 
with." 

The question thus presented is an impor- 
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tant one, and I have given to it a careful con- 
sideration. I agree that tlie legislative power 
of tlie federal government is not unlimited, 
and I accept the doctrine that congress can 
enact no law which is not authorized by the 
constitution, either expressly or by necessary 
implication. But within its sphere the power 
of congress is as ample and complete as the 
necessities for its exercise require. A power 
is shorn of none of its extent by the fact that 
it is held by a branch of the federal govern- 
ment. The powers of that government are 
limited in number, but not in their nature. 
If, therefore, the grant of power can be found 
in the constitution, the validity of a law en- 
- acted under it is not dependent upon the ex- 
tent to which the exercise of the power has 
been carried. The thirteenth, fourteenth, and 
fifteenth amendments of the constitution have 
confessedly extended civil and political rights, 
and, I think, they have enlarged the powers 
of congress. The primary object of the thir- 
teenth, and of the first sections of the four- 
teenth and fifteenth was to secure to persons 
certain rights which they had not previously 
possessed. Thus the thirteenth amendment 
made the right of personal liberty a consti- 
tutional right. The fourteenth assured the 
right of citizenship to all persons born or nat- 
uralized in the United States, and subject to 
the jurisdiction thereof. And the fifteenth 
defined partially that which constitutes citi- 
zenship and which belongs to citizenship as 
such. It recognizes, as a right of citizenship, 
exemption from disability on account of race, 
color, or previous condition of servitude, in 
the determination of a right to vote. It prac- 
tically declares that citizenship, irrespective 
of color or race, confers a right to vote on 
equal 'terms or conditions with those that are 
required for voters of another race or color. 
It places white and colored persons on equal 
footing as respects the elective franchise, and 
it protects race against discrimination as fully 
as it protects color or previous condition. In 
* all the states the right to vote at elections is 
held under certain restrictions. Among these 
it was not an uncommon one that the voter 
should be a free white citizen, or that he 
should not be of the African race. And un- 
til the amendment was adopted, it was in the 
power of any state to deny to any person who 
happened to be colored, or who happened to 
be of German or Irish descent, any partici- 
pation in the elective franchise. Mere citi- 
zenship did not of course secure a right to 
vote. It was to remove the possibility of such 
discriminations that the fifteenth amendment 
was adopted. It leaves to the states, as be- 
fore, the regulation of suffrage and of the 
qualification of electors within their limits, 
with the single restriction that they shall not 
make color, or race, or previous condition of 
servitude, a reason for discrimination. It is 
true the amendment is in form a prohibition 
upon the United States, and upon the states, 
but it is not the less on that account an as- 
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sertion of a constitutional right belonging to« 
citizens as such. Surely it cannot be main- 
tained that it conferred no rights upon per- 
sons. There are very many instances to be 
found in the constitution as it was before 
the recent amendments, in which rights of 
persons have been recognized and secured 
without any express grant. It is not uncom- 
mon to speak of them as existing, and to pro- 
hibit their infringement. The prohibition is 
itself an acknowledgment of the right. Thus,, 
the provision that the privilege of the writ of 
habeas corpus shall not be suspended unless 
when in cases of rebellion or invasion the 
public safety may require it, is a constitu- 
tional recognition that such a privilege does 
exist. Indeed very many of the prohibitions 
mentioned in the 9th section, and those upoa 
the states mentioned in the 10th section, im- 
ply corresponding rights and exemptions be- 
longing to persons. It is not necessary to 
maintain that because there are constitutional 
rights, recognized as such by the organic 
laws, congress has power to protect them, in 
all cases, by anirmative legislation. Where- 
rights result from prohibitions upon the 
states, there seems to have been no provision 
made for their enforcement by congress. 

There is, however, one clause in the consti- 
tution that deserves particular mention, when 
speaking of indirect recognition of rights, and 
of the power of congress to protect them. I 
refer to tlie 2d section of article fourth, whicii 
ordained as follows: "No person held to 
service or labor in one state under the laws 
thereof, escaping into another, shall in con- 
sequence of any law or regulation therein be- 
discharged from such service or labor, but shall 
be delivered up on claim of the party to whom 
such service or labor may be due." This 
has always been understood as securing the 
right of a master to the return of his fugi- 
tive servant. It gives no express power to 
congress to legislate upon the subject. And 
such power is not found in the 8th section of 
the first article, unless it is in the last clause, 
and there only by a very liberal construction. 
Yet by the act of February 12, 1793 [1 Stat. 
302], congress enacted not only that the per- 
son to whom such rights were secured, the 
person to whom such labor or service might 
be due his agent or attorney, might seize such 
fugitive from labor, but that any person who 
should knowingly and willingly obstruct or 
hinder the seizure, or rescue the fugitive, or 
harbor him after notice that he was a fugitive 
from labor, should be subject to a penalty, as 
well as to damages. This act was held to be 
a constitutional exercise of congressional pow- 
er by the supreme court, as well as by state 
courts, in repeated adjudications. Prigg x> 
Com. [16 Pet. (41 U. S.) 539]. So on the 18th 
of September, 1850 (9 Stat. 462), another act 
was passed, with much more stringent provi- 
sions intended to secure this right of the 
master, imposing severe penalties for ob- 
structing or hindering the exercise of the. 
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right, and fixing a minimum of damages to 
be recovered in a civil action. This second 
enactment has also been held constitute nal by 
the supreme court of the United States. Able- 
man v. Booth, 21 How. [G2 U. S.] 50G. The dis- 
cussion of this subject in Prigg v. Com. is 
worthy of careful attention, for it bears direct- 
ly upon the question how far congress could, 
under the constitution, as it was before its re- 
cent amendments, interfere to protect rights 
recognized by it. I can only quote briefly 
from the opinion of the court as delivered by 
Judge Story, but the whole is important. 
The argument commences with some general 
observations upon the principles to be ap- 
plied in expounding the constitution. "It 
will," said the court, "probably be found, 
when we look to the character of the consti- 
tution itself, the objects which it seeks to 
obtain, the powers which it confers, the rights 
which it secures, as well as the known histor- 
ical fact that many of its provisions were 
matters of compromise of opposing interests 
and opinions, that no uniform rule of inter- 
pretation can be applied to it which may not 
allow, even if it does not positively demand, 
many modifications of its actual application to 
particular cases. And perhaps the safest rule 
of interpretation after all will be found to 
be, to look to the nature and effects of the 
particular powers, duties, and rights, with all 
the lights and aids of contemporary history, 
and to give to the words of each just such 
operation and force, consistent with their 
legitimate meaning, as may fairly secure and 
attain the end proposed." The court then pro- 1 
ceededtosay: "Historically, it is well known I 
that the object of this clause" (that respecting 
persons held to service or labor) was to se- 
cure the citizens of the slave-holding states the 
complete right and title of ownership in their 
slaves, as property, in every state of the Union 
into which they might escape from the state 
where they were held in servitude. "How, 
then," said the court, "are we to interpret 
the language of this clause? The true an- 
swer is, in such a manner, as consistently 
with the words, shall fully and completely 
effectuate the whole object of it. If, by one 
mode of interpretation, the right must become 
shadowy and unsubstantial and without any 
remedial power adequate to the end, and, by 
another mode, it will attain its just end, and 
secure its manifest purpose, it would seem, 
upon principles of reasoning, absolutely irre- 
sistible that the latter ought to prevail. No 
court of justice can be authorized so to con- 
strue any clause of the constitution as to de- 
feat its obvious ends, when another construc- 
tion, equally accordant with the words and 
sense thereof, will enforce and protect them." 
The court then proceeded to show that if con- 
gressional legislation was not contemplated, 
if it was not legitimate, the right secured by 
the provision would, in a great variety of 
cases, be delusive and empty. Hence it\vas 
argued, that, if the constitution guaranteed 
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the right, and required the delivery (as could 
not well be doubted), the natural inference 
was that the national government was clothed 
with the appropriate authority and functions 
to enforce it. 

These principles reach much farther than is 
necessary to sustain the constitutionality of 
the 2d section of act of 1870. From the* rec- 
ognized existence of a constitutional right, 
and a duty not imposed in terms upon con- 
gress, power was deduced to protect the right 
by penal legislation. Said Chief Justice 
Taney: "I concur in all that is contained in 
the opinion concerning the power of congress 
to protect the citizens of the slave-holding 
states in the enjoyment of this right, and to ■ 
provide by laws an effectual remedy to en- 
force it, and to inflict penalties upon those 
who shall violate its provisions." Thus it 
will be seen that the end to be secured was re- 
garded as measuring the extent of the power 
existing to secure it. I am not, however, to be 
understood as holding that under the consti- 
tution, as it was prior to the recent amend- 
ments, all the rights therein recognized, or 
all of the duties enjoined, might have been 
protected and enforced by congressional leg- 
islation. Some, at least, if not all of the pro- 
hibitions upon the states, which imply per- 
sonal rights, were left for enforcement to the 
federal .judiciary, or to the comity and sense 
of right of the states themselves. 
j But the recent amendments have intro- 
j duced great changes. If prior to 1870, when 
j the fifteenth amendment became a part of our 
j organic law, the right of a slave holder to the 
I ownership of his fugitive slave in any state 
of the Union, and his right to delivery of such 
; slave, was a right which congress was author- 
i ized to enforce and protect by penal legisla- 
) tion against individuals obstructing it, much 
more are the rights secured, recognized, and 
guaranteed by the thirteenth, fourteenth, and 
fifteenth amendments objects of legitimate 
protection by the law-making power of the 
federal government Those amendments 
have left nothing to the comity of the states 
affecting the subjects of their provisions. 
They manifestly intended to secure the right 
guaranteed by them against any infringement 
from any quarter. Not only were the rights 
given— the right of liberty, the right of citi- 
zenship, and the right to participate with 
others in voting, on equal terms, without any 
discrimination on account of race, color, or 
previous condition of servitude— but power 
was expressly conferred upon congress to en- 
force the articles conferring the right. The 
second section of the fifteenth article ordain- 
ed that "the congress shall have power to en- 
force this article by appropriate legislation." 
Manifestly this section was adopted for a 
purpose. It must be so construed as to con- 
fer some effective power. But what mean- 
ing can it have if the first section, as contend- 
ed by the defendant, is no more than an in- 
hibition upon the United States, and upon the 
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states as sovereignties, against discrimina- 
tions? If the first section assures no rights 
to persons, how can congress enforce the 
article? Proprio vigore, the first section ren- 
ders inoperative all adverse national or state 
legislation. To hold, therefore, that the sec- 
ond section was adopted merely to guard 
against national or state enactments, or to af- 
ford protection against ministerial or judicial 
acts of state governments, or of state officers 
acting in the line of their duty prescribed by 
a state, is to make superfluous and unmean- 
ing all that was accomplished by the first 
section. And thus holding is to lose sight 
of the end sought to be attained by both sec- 
tions, namely, the right to exemption from 
certain unfriendly discriminations. It is to 
subordinate that which is substance to mere 
form. I cannot think that such is a reason- 
able construction of this amendment. It was 
well known when it was adopted that in 
many quarters it was regarded with great 
disfavor. It might well have been anticipat- 
ed that it would meet with evasion and hin- 
drances, not from state legislatures, for their 
affirmative action was rendered powerless by 
it, or not from a state's judiciary, for their 
judgments denying the right were reviewable 
by federal courts, but by private persons and 
ministerial officers, by assessors, collectors, 
boards of registration, or election officers. 
And it might have been foreseen that by these 
agencies a right intended to be substantial 
could become incapable of enjoyment. Sup- 
pose, as is largely the case in Delaware, the 
state passes no unfriendly act, but neglects 
to impose penalties upon its election officers 
for making discriminations on account of race 
or color, and provides no remedy for such 
wrongs, of what value is the constitutional 
provision unless it means that congress may 
interfere? I think such intervention was 
contemplated and expressly authorized. It 
was not intended to leave the right without 
full and adequate protection. Earlier prohi- 
bitions to the states were left without any 
express power of interference by congress; 
but these later, encountering as they did so 
much popular prejudice and working changes 
so radical, were fortified by grants to con- 
gress of power to carry them into full effect 
—that is, to enact any laws appropriate to 
give reality to the rights declared. That the 
second section of the act of May 31, 1S70, 
is appropriate legislation to secure those 
rights and to give effect to the thirteenth 
amendment is perfectly plain. I am there- 
fore of opinion that its enactment was with- 
in the power of congress. The first reason 
urged in arrest of the judgment cannot be 
sustained. 

The second reason assigned in support of 
the motion is "that the provisions of the act 
of congress are not applicable to the duties 
imposed by the laws of Delaware upon the 
defendant, as charged in the indictment." I 
understand this to mean that the defendant 
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is not a person or officer charged by the law 
of the state with the performance of duties in 
furnishing to citizens an opportunity to quali- 
fy themselves for voting, or to perform some 
prerequisite thereto. To determine how this 
is requires an examination of the state consti- 
tution and laws. By the constitution several 
things are required as prerequisites to the 
enjoyment of a right to vote. Among these 
is the payment of a county tax within two 
years next prior to the election day, which 
tax had been assessed at least six months be- 
fore the election. To enable the performance 
of this prerequisite the law of the state 
makes provision for an annual assessment of 
a tax, and for the appointment of a collect- 
or to receive it. The defendant is such a 
tax collector, and his duties as such are clear- 
ly defined by law. He is required to collect 
all the rates and taxes mentioned in his du- 
plicate, and pay over the same, except so far 
as allowances may be made to him by the 
levy court for delinquencies, commissions, or 
otherwise. He is required to return to the 
levy court, on the first Tuesday of March 
next after the date of his warrant, a true ac- 
count of all delinquents. If then an allow- 
ance be made to him for the tax of any one 
returned delinquent, the tax is extinguished, 
and he is not permitted to receive it. With 
the levy court is the power of making the 
assessment lists, but no assessment can be 
made after the last day of March; nor can 
any alterations be made in the assessment list 
after that time. From the assessment list 
the collector's duplicate is made. The levy 
court is required at its March meeting to ex- 
amine and settle the delinquent list of each 
collector, and strike the name of each delin- 
quent from the assessment list, and the col- 
lector's duplicate, if the delinquent be dead, 
or has removed from the state; otherwise it 
is to remain upon the assessment, and be en- 
tered on the collector's duplicate for the en- 
suing year. These are all duties imposed by 
the statutes. In view of them, it is very 
plain that a tax collector is a person charged 
by the laws of the state with the performance 
of duties in furnishing to citizens an oppor- 
tunity to qualify themselves for voting. He, 
and he alone, can receive the tax which must 
be paid before a vote can be given. He 
makes the return of delinquents, and if that 
return be false, or if he return the delinquent 
dead, or removed from the state, thereby 
causing his name to be stricken from the as- 
sessment list, there can be no assessed tax 
the payment of which is by the constitution 
a prerequisite for voting. A false return is a 
breach of the duty with which he is charged, 
leading directly to the disqualification of the 
voter. If such a return be made, or if the 
collector refuse or omit to collect the tax, 
and if this is done because of the race, color, 
or previous condition of servitude of any citi- 
zens, and with a purpose to make a discrim- 
I ination against him, I have no doubt that the 
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collector is within the purview of the act of 
congress. I think, therefore, the indictment 
is not faulty in this particular. 

The remaining reason advanced in support 
of the motion in arrest of judgment is "that 
the defendant, being an officer of the state 
of Delaware, with no powers or duties but 
such as were prescribed by the constitution 
and laws of said state, is amenable only to 
said constitution and laws for any non-per- 
formance thereunder." * If, by this is meant 
that a state officer, or a person deputed to per- 
form duties on behalf of a state, is not amena- 
ble to the laws of the United States, that he 
owes no duties to such laws, and that he is 
not punishable for violation of them, I can- 
not assent to it. I agree that congress can- 
not impose upon state officers, as such, federal 
duties, but I fail to perceive that the act of 
1870 has imposed any new duties upon any 
state officer. It is, I think, an exploded here- 
sy that the national government cannot reach 
all individuals in the states. It cannot in- 
vade the state domain. It cannot take cog- 
nizance of offences against state sovereignty. 
But when state laws have imposed duties 
upon persons, whether officers or not, the per- 
formance or non-performance of which af- 
fects rights under the federal government (as, 
for example, to vote, the right of citizenship, 
or the right to vote, so far as it is secured). I 
have no doubt that congress may make the 
non-performance of those duties an offence 
against the United States, and may punish it 
accordingly. This is not invading the state 
domain. It has no reference to violations of 
state laws. They remain punishable in the 
state courts. Undoubtedly, an act, or an 
omission to act, may be an offence both 
against the state law and the laws of the 
United States. Any other doctrine would 
place the national government entirely with- 
in the power of the states, and would leave 
constitutional rights guarded only by the pro- 
tection which each state might choose to ex- 
tend to them. The fault of this objection to 
the indictment is, it fails to apprehend that 
the fifteenth amendment secured rights to ev- 
ery citizen, and that it gave congress power 
to protect them. It may be that congress 
cannot provide for the appointment of asses- 
sors, registers, or collectors, or for the exist- 
ence of any officers who under state constitu- 
tions are necessary to enable persons to qual- 
ify for voting; but if they cannot, when such 
officers are appointed, provide that no constitu- 
tional discriminations shall be made, the thir- 
teenth amendment is not worth the paper up- 
on which it was written. I cannot construe 
the constitution in such a manner as to give 
it no effect. I am therefore constrained to 
hold that there is no sufficient reason for ar- 
resting the judgment in this case. 

The motion in arrest of judgment is over- 
ruled. 

An opinion was also delivered in this case by 
Bradford. District Judge, for which see [Case 
No. 15,211.] 
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UNITED STATES v. GIVEN. 

[17 Int. Rev. Bee. 195.] 

Circuit Court, D. Delaware. 1873. 

Civil Rights — Violation Br State Officer — 
Powers op Congress. 
[1. The fact that the 15th amendment of the 
United States constitution merely prohibits the 
denial or abridgment of a citizen's right to- 
vote on account of his race, color, or previous, 
condition of servitude, does not limit congress*, 
in adopting legislation for the purpose of enfor- 
cing the amendment to cases in which there has 
been actual legislation by the general govern- 
ment or by a state denying or abridging such 
right.] 

[2. In adopting legislation for carrying into 
effect the loth amendment to the constitution 
congress has power to provide for the punish- 
ment of a state official who refuses to perform 
the duties necessary to qualify colored citizens to 
vote.] 

[This was an indictment against Archibald 
Given for violating the second section of 
the act of May 31, 1870. There was a ver- 
dict of guilty against the defendant, and 
the case is now heard upon motion in ar- 
rest of judgment. For the opinion of Judge 
Strong, delivered in the same case, see Case 
No. 15,210.] 

BRADFORD, District Judge. Taking up 
the first objection to the indictment, viz.: 
"For that the statute under which said in- 
dictment was framed, was not in pursuance 
of the constitution of the United States, and 
is in conflict therewith." We think the 2d 
section of the act of congress [May 31, 1870 
(16 Stat. 140)]. on which this indictment is 
framed, is in pursuance of, and is author- 
ized by the constitution of the United States, 
and not in conflict with the same. It is the 
result of the exercise of legislative author- 
ity, specially granted for the 'purpose of ac- 
complishing the object contemplated by the 
fifteenth amendment, viz., the purpose of 
securing the right to vote of all citizens 
without regard to race, color, or previous 
condition of servitude. Without now con- 
sidering the legality of the means to accom- 
plish this result, we cannot appreciate the 
force of the argument, that there cannot be 
any legislation by congress under the au- 
thority of the fifteenth amendment, except 
that which shall be enacted against some 
"denial" or "abridgment" by the United 
States, or by the several states, of the right 
of citizens of the United States to vote on 
account of race, color, or previous condition 
of servitude. The power specifically grant- 
ed by the fifteenth amendment is to enforce 
by appropriate legislation the article in ques- 
tion. In my judgment the amendment car- 
ries with it the grant of a constitutional 
right. Indeed it is difficult to conceive of 
the constitutional prohibition, on the states 
and general government, from denying or 
abridging a constitutional right, without at 
the same time conceding the grant of the 
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right; for such prohibition or denial ap- 
pears to he an absurdity if the grant be 
not admitted, for otherwise there would be 
no subject matter for the denial or prohibi- 
tion to work upon. Congress then (the 
grant of right being admitted) can select 
any means it deems appropriate to render 
available and secure this constitutional 
right to vote, and is not limited to such 
measures as may be directed to a denial or 
abridgment of the right by the general gov- 
ernment or the states. If the enjoyment of 
the right is endangered from any other 
cause than a denial or abridgment by the 
general government or the several states, 
that danger is a proper subject matter of 
legislation; just as much in my judgment, 
as hostile legislation by the general govern- 
ment or states would be. 

The right to vote, before this amendment 
to the constitution, was wholly granted or 
denied and regulated by the several states 
of the Union; and now the citizens of these 
United States have granted and guaranteed 
by national authority that which before 
they enjoyed— if enjoyed at all— at the will 
of the local or state governments. To make 
available the right to vote to all citizens of 
the United States without regard to race, 
color, or previoub condition of servitude was 
the direct purpose of the fifteenth amend- 
ment. "We cannot see therefore, how legis- 
lation which has this purpose directly in 
view cannot be appropriate because it was 
not directed against some denial or infringe- 
ment by general oi state legislation. The 
mode of the assertion of the constitutional 
right to vote in the fifteenth amendment is 
not altogether a novel feature in our con- 
stitution—as has been remarked on a for- 
mer occasion during the trial of this cause. 
"The privilege of the writ of habeas corpus 
shall not be suspended unless, when in 
cases of rebellion or invasion, the public 
safety may require it" Section 9, art. 1, 
par. 2. This clause comprehends the con- 
stitutional grant of the writ of habeas cor- 
pus, under the form of an expression of de- 
nial of its suspension except in certain 
cases. Article 1st of the amendment to the 
constitution, is in these words: "Congress 
shall make no law respecting an establish- 
ment of religion or prohibiting the free ex- 
ercise thereof, or abridging the freedom of 
speech; or of the press; or the right of the 
people peaceably to assemble, and to peti- 
tion the government for a redress of griev- 
ances." In this article it will be observed 
that the right to full* liberty of religious 
faith, as regards any attempt to control it 
by the general government, secured to the 
citizen by the constitution of the United 
States, is granted under a form of expres- 
sion, forbidding congress to make any law 
"prohibiting the free exercise thereof;" and 
that the right to a free press and free 
speech are granted under a forni of ex- 
pression denying their abridgment. So also 
25FED.OAS.— 84 



with the right of the people to assemble and 
petition the government for a redress of 
grievances. Article 2d of the amendment 
is in these words: "A well regulated militia 
being necessary to the security of a free 
state, the right of the people to keep and 
bear arms shall not be infringed." This 
constitutional right, to keep and bear arms, 
is thus conferred by the declaration that it 
shall not be "infringed." In article 4th of 
the amended constitution, "the right of the 
people to be secure in their persons, houses, 
papers, and effects, against unreasonable 
searches and seizures, is granted by the 
declaration that this right shall not be 
violated." It will thus be seen that the 
form of expression which contains the grant 
of the right to vote to the citizens is not 
at all unusual in the constitution. 

The argument for the defence is that, as 
there is no express grant of right, but a 
prohibition of a denial or abridgment of the 
right by the general or state government, 
congress is limited hi its exercise of legis- 
lative powers to those cases where there 
has been such denial or abridgment, and as 
there has been in the state of Delaware 
none such, the act of congress as regards 
this case is "ultra vires," is without consti- 
tutional authority. Now admitting, for the 
sake of argument (which otherwise I deny 
in toto), that the legislation of congress to 
carry into effect the fifteenth article must be 
confined to cases of abridgment or denial 
of the right to vote by the United States, 
or the several states, it must be conceded 
that any practical denial or abridgment ex- 
isting at the present or apprehended in the 
future, can be made the subject matter of 
legislation, so as to guard against and de- 
feat obstacles and hindrances in this form. 
If by indifference, refusal to pass such laws 
as harmonize with and aid in making avail- 
able and secure to all citizens the right to 
vote, and by neglecting to punish the ofli- 
cers of its own state for a violation of their 
duty in affording to the citizens the prereq- 
uisites to voting, a practical denial and 
abridgment of that right are effected, con- 
gress, in my judgment, has full power under 
the fifteenth amendment to remove this evil, 
and to select such means as it may deem 
appropriate legislation. Nor is it necessary 
that there should be direct and hostile legis- 
lation by the general government or the 
several states. Suppose the qualifying pro- 
cess can be performed by none but' officers 
acting under state authority, and there is no 
law, or disposition in state officials to pun- 
ish the individual who by his own wilful act 
disfranchises citizens of the United States, 
is not the practical denial and abridgment 
as complete and as destructive of the pur- 
pose the fifteenth article was intended to ac- 
complish, as if there was active hostile leg- 
islation? Whether, therefore, the scope of 
legislative action is extended, under the fif- 
teenth article, to all appropriate legislation, 
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for the purpose of making available and se- 
cure the right to vote granted by the article, 
or is confined to such legislation as will 
prevent a practical denial or abridgment 
thereof by the United States, or the several 
states, we think this 2d section of the act 
in question, on which the indictment is 
framed, is based on ample constitutional au- 
thority, and that therefore the first reason 
filed for arrest of judgment must be over- 
ruled. 

2. "For that the provisions of the said stat- 
ute are not applicable to the duties imposed 
by the laws of Delaware upon the said de- 
fendant, as charged in the said indictment." 
We suppose it is meant to be asserted by 
this second reason filed, that the collector of 
taxes was not intended to be embraced in 
the class or description of persons named in 
the act as "charged with the performance" 
of certain duties, etc. "We fail to see any 
ground for such a conclusion. When we 
examine the provisions of the constitution 
of Delaware and of its statutes, imposing 
-duties on the collector, the performance of 
which are pre-requisites to the citizen be- 
coming qualified to vote, we cannot see how T 
any person or officer could be more clearly 
and certainly embraced w r ithin the class or 
description of persons named in the act of 
congress, than the collector of taxes, the 
defendant in this indictment. I do not con- 
sider that this will bear an argument; the 
second reason is therefore overruled. 

The third and last reason filed is^ in these 
words, viz.. "For that the said defendant 
being an officer of the state of Delaware, 
with no power or duties but such as were 
prescribed by the constitution and laws of 
the said state, is answerable only to said 
constitution and laws for any non-perform- 
iince thereunder." This objection, stated in 
a. different manner, is in substance this: 
"That the national government has no pow- 
er to require oi command a state officer to 
perform an act, which act is also required 
of him by state authority, and consequently 
has no power to punish for the non-perform- 
ance, of the act" The non-performance, it 
is said, is a breach of a duty to the author- 
ity under which the officer was appointed, 
and for that breach of duty he can be pun- 
ished by no powei save that under which 
he was appointed. If the duty of the col- 
lector as a qualifying officer was a duty 
which he owed to the state alone, and his 
act violated no law but that of the state 
under whose authority he acted, it may be 
conceded that there would be no warrant 
for the United States punishing, by fine and 
imprisonment, such a person under such cir- 
cumstances. Congress, in legislating on this 
subject, found that the ability of the citizen 
of the United States to vote, depended on 
certain acts which could only be performed 
by certain persons holding office or author- 
ity under state governments, and unless 
there was a concurrence of the will of these 



officers with the action of the citizen, in 
qualifying himself to vote, the right of vot- 
ing would be utterly destroyed. And sup- 
posing such a non-concurrence — and that it 
met no punishment in the several states — 
unless congress exercised a direct authority 
over, and punished the men who refused 
to perform their part in, qualifying citizens 
to vote, the fifteenth amendment would 
amount to nothing as a guarantee or se- 

. curity of right 

The statute of the United States, then, un- 
der which this indictment was drawn, not 
only made a rule of action, superadded to that 
which was created by the state, but created 

t a penalty, not for violating a state law, for 
that it could not punish, but for violating 
a United States law, or law protecting the 
constitutional rights of citizens of the Unit- 

j ed States. The fact of duty to state authority 

i did not absolve the state official from duty to 
United Slates authority. The law-making 
power took these individuals just as it found 
them; invested with ability to carry into ef- 
fect the fifteenth article, or to render it nuga- 
tory, and imposed a duty, by way of punish- 
ment, for the non-performance, impartially and 
fairly, of what was already required of them 
by state authority; they created no new du- 
ty, added no new act to be performed, made 
no new scheme, plan, or policy, different or 
other from that already required of the state 
officer, but only commanded him, as his ac- 
tion was vital to the exercise of right by the 
American citizen, to do impartially and fairly 
his duty. 

But it is alleged, congress cannot impose a 
duty on a state officer to execute a United 
States law, and as it cannot impose such a 
duty, it cannot punish for violation thereof. 
The fallacy of this argument lies in not draw- 
ing the distinction between punishing a state 
officer for violating the laws of his state and 
violating the laws of the United States. Has 
congress the power to make it criminal for a 
state official to hinder and obstruct the exer- 
cise of this constitutional right to vote? This 
is the real question. I can have no doubt on 
that point. This power then granted— having 
committed the act of hindrance and obstruc- 
tion—this defendant has made himself ame- 
nable to the laws of the United States, and in- 
curred the penalty for their infraction. Now, 
how does his official character, or his duty to 
the state government, free him from this 
predicament. There are many cases where a 
man owes a double duty— to the state, and to 
the United States. For instance, among many 
others that might be "named, the state, in the 
exercise of its undoubted rights of police ar- 
rangement and discipline, requires that its 
citizens shall keep the peace toward each oth- 
er—shall not defraud each other by the circu- 
lation of spurious money; and yet when these 
crimes impinge on some duties due from the 
general government to citizens of the United 
States, they do not rely on the states for pun- 
ishment, but legislate directly against the of- 
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fenders, and punish by United States laws. 
Thus they will not leave the punishment of 
one who assaults a United States mail car- 
rier with intent to rob, or who circulates 
spurious United States money, to the states, 
but punish these criminals by United States 
laws, leaving it optional with the states how 
far they will also vindicate their own broken 
laws. Justice Daniel, in U. S. v. Marigold,* 9 
How. [50 U. S.] 569, says: "With the view 
of avoiding conflict between the state and 
federal jurisdiction, this court, in the case of 
Fox v. Ohio [5 How. (4G U. S.) 410], have 
taken care to point out that the same act 
might, as to its character and tendencies, and 
the consequences it involves, constitute an of- 
fence both against the state and the federal 
governments, and might draw to its commis- 
sion the penalties denounced by either as ap- 
propriate to its character in reference to 
each." In [Moore v. People] 14 How. [55 U. 
S.] IS Justice Grier rules that states might 
punish for harboring slaves in violation of 
their own laws, and that the same act might 
be a breach of the peace, and a transgression 
of the laws of both the United States and the 
individual states. Judge Nelson, in a case 
reported in American Law Review for Janu- 
ary, 1S73 [U. S. v. Wells, Case No. 1(5,665], 
where a person was indicted for passing for- 
ged U. S. treasury notes, and also indicted in 
the state court of Minnesota for the same of- 
fence, said: "The concurrent jurisdiction 
must be regarded as settled." Mr. Justice 
Johnson, in [Houston v. Moore] 5 Wheat. [18 
U. S.] 1, asks: "Why may not the same of- 
fence be made punishable both under the 
laws of the state and of the United States? 
Every citizen owed a double allegiance; he 
enjoys the protection, and participates in gov- 
ernment, of both the state and the United 
States." Now, as there can be no valid rea- 
son why a man who violates a United States 
law in passing forged money should not be 
punished because he was forbidden by the 
raws of his state not to do that act, so there 
can be no valid reason why this defendant 
should not be punished for a violation of a 
United States law, because at the same time 
he violates the law of his state. A conviction 
for passing counterfeit money, and a sentence 
for the same, would undoubtedly interfere 
somewhat with the financial duties of a col- 
lector; yet no one supposes, for a moment, 
that his official position would constitute for 
him any protection, or that by his punishment 
the reserved rights of the state would in any 
constitutional sense be trenched upon; and 
yet they would be just as much in the one 
case as the other. 

This claim made by the defence of immuni- 
ty from punishment because it would inter- 
fere with the performance of official duty, 
would prevent the general government from 
punishing any state official who violates a 
United States law. I cannot, therefore, see 
that the record presents a case of an officer 
who had no duties but state duties, and there- 



fore answerable only to state authority, but 
that a case is shown of a state official vio- 
lating a United States law, which he was 
equally bound to obey and respect, with the 
law of his state. 

I must therefore overrule the third reason 
filed for arrest of judgment, and the motion in 
arrest is denied. 



. Case No. 15,212. 

UNITED STATES v. GIVINGS et a!. 

[1 Spr. 75.3 * 

District Court, D. Massachusetts. April, 1S44. 

Seamen— Refcsal to Go to Sea— Seaworthiness 

of Vessel — Resisting Attempt to Compel 

Going to Sea — Revolt. 

1. If seamen really believe, upon reasonable 
grounds, that a vessel is unseaworthy, and ask 
for a survey, they are not bound to go to sea 
in her, till such request is granted. And this is 
so, although the jury in a very doubtful case, 
should incline to think that the vessel was, in 
fact, seaworthy. 

2. If the masts are rotten and unfit for the 
voyage, the crew are not bound to go to sea, al- 
though the master makes a verbal promise that 
he will keep in certain latitudes, and carry cer- 
tain sail, for which the masts are sufficient. 

3. In such case, seaman may resist an at- 
tempt of the master to compel them to go ' to 
sea. 

4. If, in making such resistance, an individual 
commits an unlawful act, he alone is liable there- 
for. 

The prisoners [Henry Givings and others], 
fourteen in number, were indicted for a re- 
volt on board the whale ship Hibernia, of 
New Bedford, while lying at Port Louis, in 
the Isle of France. From the evidence it ap- 
peared, that when the ship had been about 
twelve months out, and was nearly full of 
oil, the masts were discovered to be rotten, 
and were fished by pieces of a spare topmast, 
cut up for thar purpose. Port Louis was the 
first port the ship made, after this discovery. 
On arriving there, a petition was presented 
to the American consul, signed by the three 
boat-steerers the carpenter, the cooper, and 
the blacksmith, and all the foremast hands, 
requesting that a survey might be had on the 
masts, before proceeding to sea. No notice 
being taken of this petition, several of the 
crew went to the office of the consul, who, 
however, refused to do anything in the mat- 
ter, and treated the defendants very roughly. 
The men afterwards made another appeal to 
the master alone, who refused to call a sur- 
vey, and asked the men why they did not 
run away. They continued to perform all 
their duty, until tr-e master ordered them to 
heave up the anchor. They then refused, 
saying .they would not go to sea, unless the 
masts were surveyed, and pronounced sea- 
worthy. The master then ordered his offi- 
cers to seize one of the men, named Dawson, 



i [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
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who was the spokesman, and bring him aft. 
From this point, there was much conflicting 
evidence; but the facts appeared to be, that 
the officers attempted to seize Dawson, but 
were forcibly prevented from so doing by the 
men. The master then procured a sword, 
and repeated the attempt, but was again pre- 
vented, and the sword taken from him. Aft- 
er this, there appears to have been no fur- 
ther difficulty. The master called the men 
aft, and asked them, if they would go on the 
voyage, which they still refused to do, ex- 
cept upon the condition of a survey. The 
master, upon this, sent for a force of police, 
and had them all put in prison; and in a few 
days sailed for home without them. The 
men remained in prison forty-seven days, and 
were brought home for trial in another ves- 
sel. As to the condition of the masts, there 
was evidence that the vessel came home 
with her masts standing; and the master and 
officers testified that they bore a very heavy 
press of sail, in bad weather, without injury. 
But there was other evidence, showing that 
they were condemned and sold, on the ar- 
rival of the Hibernia, and that they were 
then very rotten, and unsafe for the purposes 
of a whaling voyage. It also appeared that 
the master made no offer to the men, to re- 
turn home immediately in the ship, but in- 
sisted on their going on a cruising ground, 
which had the reputation of being stormy, 
making, however, certain promises, as to the 
latitudes within which he would keep, and 
the sail he would carry. 

R. H. Dana, Jr., with whom was J. H. 
Prince, for the prisoners, rested the defence 
upon the right of the seamen to a survey, 
upon reasonable grounds of apprehension of 
unseaworthiness, and their right to refuse 
to go to sea without such survey. 

Franklin Dexter, Dist. Atty. for the United 
States, argued, that, on the facts, the defend- 
ants were guilty of a revolt. 

SPRAGUE, District Judge (charging jury.) 
If the crew of a vessel, acting in good faith, 
and upon reasonable grounds of belief, refuse 
to go to sea, because of the unseaworthiness of 
the vessel, they cannot be found guilty of re- 
volt, even though the jury should, upon all 
the evidence, be in doubt as to the actual 
seaworthiness of the vessel; or even, if they 
should, upon a measuring cast (Stat. July 
20, 1840, c. 4S. .§§ 12-14; 5 Stat. 396; The 
Hibernia [Case No. 0,455], and cases there 
cited), be inclined to think she might have 
been seaworthy; for a reasonable apprehen- 
sion, fairly entertained, takes away the ele- 
ment of "unlawful and wilful" resistance, 
necessary to constitute the offence". Full 
force should be given to the necessity of up- 
holding the power of the master, and to the 
policy of requiring seamen to submit, in some 
instances, even to evident injustice, waiting 
for redress from the home tribunals; but a 
distinction should be drawn between cases of 



ordinary injuries, which can be compensated 
by pecuniary damages, and those where the 
wrong about to be done is of so serious a 
nature, as not to be measured by subsequent 
compensation in money; as when life or 
limbs are put iu danger. The law regards 
life, and the safety of limbs, as of a, higher 
value than the cost * of surveys or repairs. 
Also, that if the masts were unseaworthy for 
the purposes of the voyage, the seamen were 
not obliged to go to sea, upon any merely 
verbal promise of the master, that he would 
keep in certain latitudes, and carry certain 
sail, even if the masts might be safe, in case 
these promises were complied with. 

As to the charge of ^evolt, in resisting the 
attempt to seize Dawson; if the men were 
justifiable in refusing to go to sea without a 
survey, the master had no right to attempt 
to compel them; and if he used, or threaten- 
ed, violence, upon the men, or any of them, 
apparently for the purpose of forcing them 
to go to sea, they had a right, in self-defence, 
to use such force as was necessary to resist 
his attempt. If the general object of resist- 
ing such attempt was legal, the particular- 
acts of any one person, who might, in the 
course of the resistance, go farther than was 
necessary, being no part of the general ob- 
ject, others would not be responsible there- 
for. For such individual trespasses, the 
party committing them would alone be lia- 
ble. 

Verdict "Not guilty." 

See U. S. v. Borden [Case No. 14,625]: 
Shorey v. Rennell [Id. 12,806]: Knowlton v. 
Boss [Id. 7,901]. 

[NOTE. Immediately after their acquittal, 
the defendants filed a libel for subtraction of 
wages against the Hibernia. The court decided 
that the refusal of the men to obey the master's 
orders was justifiable, and that the men were 
entitled to their full lays. Case No. 6,455.] 



Case Ho. 15,313. 

UNITED STATES v. GLAB. 
[1 McCrary, 1G(>.] * 
Circuit Court, D. Iowa. Oct., 1S76.2 
Ixtbiexal Revenue— License to Fiithr. 
Where a license for carrying on business as 
brewers was issued to the firm of A. & G. 
for one year, and before the year expired G. pur- 
chased A/s interest in the business, and contin- 
ued the business at the same place till the end 
of the year, and not elsewhere by either part- 
ner, — held, no violation of the law. 

Error to district court [of the United States 
for the district of Iowa], 

This is a civil action to recover the penal- 
ty imposed for carrying on the business of 
a brewer, without having paid the special tax 
therefor required by law. The answer sets 
up former acquittal and general denial. By 
stipulation, the cause was tried alone upon 



i [Reported by Hon. Geo. W. McCrary, Circuit 
Judge, and here reprinted by permission.] 
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the general issue on the following agreed 
statement of facts: "That on the first day 
of May, 1S74, Glab & Sness, a co-partnership, 
paid their special tax for carrying on the 
business of brewers of first class by the said 
firm, and took proper receipt therefor. That 
said firm carried on said business thereafter, 
until the first of August, 1874, when the said 
firm was dissolved, and the said [Adam] 
Glab purchased the interest of said Sness in 
said firm and business of brewing, and there- 
after carried on the said business of a brew- 
er of the first class, at the same place, during 
the remainder of the year covered by said 
license, viz.: To the first of May, 1875, with- 
out having paid a special tax therefor, other 
than that paid by said firm, and took out no 
license in his own name." The question rais- 
ed, therefore, is this: Whether, under the 
circumstances, said Glab could carry on said 
business of a brewer at the same place, in 
his own name, for the remainder of the li- 
cense year, without the payment of a spe- 
cial tax, in addition to that paid by the firm. 
The district court gave judgment for the de- 
fendant [case unreported], and to reverse 
this judgment the case is brought by writ 
of error to this court by the government. 

James T. Lane, Dist. Atty., for the United 
States. 
T. S. Wilson, for defendant. 

DILLON, Circuit Judge. As the same busi- 
ness was carried on in the same place by 
Glab, and not elsewhere by either partner; 
as no new T member was introduced into the 
firm on the dissolution; as there is no ex- 
press requirement in such a case that a new 
license shall be taken out by the successor, 
guided by the provision that "any number 
of persons doing business as a firm at any 
one place, shall be required to pay but one 
special tax" (Rev. St. § 3234); and by the 
spirit of the analogous cases as to succes- 
sion in business provided for by section 3241, 
and influenced by the consideration that the 
government received its revenue on this busi- 
ness in this place for a year, and is not there- 
fore deprived of any revenue in fact, and 
that within the limitations of this case no 
door is open for fraud, I am of opinion that, 
upon the special facts, the judgment of the 
district court was right. Affirmed. 

[A writ of error was sued out from the su- 
preme court, where +he judgment of this court 
was affirmed. 99 U. S. 225.] 

Case Wo. 15,214. 

UNITED STATES v. The GLAMORGAN. 

[2 Curt. 236.] i 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Appeal— When to be Taken. 
1. After a final decree has been made by a 
district court, sitting in admiralty, and the court 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



has adjourned without day, the decree cunnot 
be set aside, or opened so as to allow an appeal 
to the circuit court, a term whereof has interven- 
ed since the decree was made. 
[Cited in The Major Barbour. Case No. 8,984; 
The Lizzie Weston, Id. 8,425; Snow v. Ed- 
wards, Id. 13,145: French r. Stewart, 22 
Wall. (89 U. S.) 245; Bronson v. Schul- 
ten, 104 TJ. S. 410; Allen v. Wilson, 21 Fed. 
884; The Brantford City, 32 Fed. 325.] 

2. If an appeal from such a decree be not 
taken to the term of the circuit court, held next 
after the making of the decree, the right is lost. 

[Cited in The Oriental, Case No. 10,570.] 

In admiralty. 

Mr. Hallett, Dist. Atty., for the United 
States. 

CURTIS, Circuit Justice. This was a libel 
of information for a forfeiture of the brig, 
by reason of her employment in the slave- 
trade. The district court decreed a forfeiture 
and sale of the vessel and cargo [Case No. 
5,472], and on a return of the warrant of 
sale, and payment of the proceeds into the 
registry, at the September term, 1854, made 
a final decree, distributing the net proceeds 
equally between the United States, and the 
commander, officers, and crew of the brig 
Perry, a public armed vessel of the United 
States, who made the seizure of the Gla- 
morgan, and ordering each moiety to be paid 
out of the registry accordingly; and it was 
paid, one moiety to the United States, and 
the other to the proctor of the private per- 
sons interested. Subsequently, the secretary 
of the navy not being satisfied of the cor- 
rectness of this distribution, the district-at- 
torney, at the following December term of 
the district court, applied to the judge to 
re-examine so much oi: the decree as made 
distribution. The judge heard the attor- 
ney, and upon that, made an entry on the 
record, that, having examined the order, 
and considered the same, he was of opinion 
it was correct, and therefore does not re- 
voke or alter the same. An appeal was then 
claimed by the United States, and disal- 
lowed; and the question now is, whether 
the appeal should have been allowed? The 
21st section of the judiciary act of 1789 (1 
Stat. 83) allows an appeal from final de- 
crees of the district court to the next circuit 
court to be held for such district. The final 
decree in this case was made on the 8th of 
September, 1S54. The next term of the cir- 
cuit court, held in this district, was on the 
15th of October, 1854. This appeal was not 
claimed until the December term of the dis- 
trict court, and could not then be allowed, 
because it was too late to take an appeal to 
the term of the circuit court held next after 
the entry of the final decree. See Montgom- 
ery v. The Betsy [Case No. 9,734) ; Norton v. 
Rich [Id. 10,352]; U. S. v. Certain Hogsheads 
of Molasses [Id. 14,76G]. 

But it is argued, that the final decree was 
opened, at the December term, on motion 
6i the district-attorney; and that the right 
of appeal is to be considered as thereby re- 
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vived, or a new right created. Without in- 
tending to give any opinion as to what it 
was fit for that court to do, in respect to 
hearing an argument on that motion, and 
without knowing' what it would have done, 
if it had come to the conclusion that the or- 
der of distribution was erroneous, I am of 
opinion that it is not in the power of the 
district court to open, or set aside a final de- 
cree, regularly entered at a former term of 
the court, and thereby confer a new right 
of appeal upon a party, or revive a right 
lost by lapse of time. The power of a court 
of admiralty over its final decrees-, except in 
"the cases provided for in the fortieth rule, 
made by the supreme court to regulate the 
practice in admiralty, is somewhat unset- 
tled. It has been very little discussed in 
England, and until the decision of Doctor 
Lushington in The Monarch, 1 W. Rob. Adm. 
21, it cannot be said that any thing respect- 
ing it, was determined, though the subject 
haci been before the court of admiralty in the 
Vrouw Hermina, 1 C. Rob. Adm. 163, and 
before the court of appeals in The Eliza- 
beth, 2 Act. 57. See, also, The Herstelder, 
1 0. Rob. Adm. 119, note; The Fortuna, 4 
C. Rob. Adm. 278; The Flora, 1 Hagg. Adm. 
298, 304. It was discussed by Mr. Justice 
Story in The New England [Case No. 10,- 
151]. In the case of The Monarch, Dr. Lnsh- 
ington held, that the high court of admiralty 
had the same power to vary its decrees, be- 
fore they were enrolled, that were possessed 
by other courts of equity. So far as I am 
aware, no court, either of law or equity, has 
exercised a summary control over its judg- 
ments, or decrees, after their enrolment, and 
after the expiration * of the term at which 
they were entered. In our practice, decrees 
in the admiralty, as well as in equity, being 
matters of record, are deemed to be enrolled, 
as of the term of the court at which they 
are finally passed. The New England [su- 
pra] ; Dexter v. Arnold [Case No. 3,856] ; 
Whiting v. Bank of L\ S., 13 Pet. [38 U. S.] 
6, 13. And after a final decree has been 
drawn up and entered, and the court has 
adjourned without day, no further control 
can be exercised by the district court over 
it, save by force of the fortieth rule, already 
mentioned, or by a libel of review, respecting 
which I give no opinion. 

In the case of The New England, Mr. Jus- 
tice Story speaking of such a case, says: 
"There could be no appeal; and the mode of 
redress must have been, if any, by a libel 
of review," which he proceeds to consider. 
In Washington Bridge Co. v. Stewart, 3 
How. [44 U. S.] 424, the supreme court dis- 
claimed all power to change its decrees after 
the expiration of the term at which they are 
entered. And in Bank of U. S. v. Moss, 6 
How. [47 U. S.] 31, it was held, that the cir- 
cuit courts could not set aside a judgment 
of a former term on motion, even for want 
of jurisdiction. A district court, sitting in 
admiralty, is within the same rule. 



My judgment is, that the claim of an ap- 
peal was rightly disallowed by the district 
court; that this court has no jurisdiction 
over the case, and can pronounce no opinion 
on the merits. 



Case 'No. 15,215. 

UNITED STATES v. GLEASON. 

[1 Woolw. 75.] i 

Circuit Court, D. Iowa. May Term, 18G4. 

Federal. Jurisdiction — Killing of Enrolling 
Offickk— Discharge op Duties— Constitu- 
tional Law — Indictment— Animus. 

1. If an officer, while engaged in the proper 
discharge of his official duties, have occasion to 
deal with*a man who, under the influence either 
of a general feeling of hostility to the law, or of 
a violent temper, which is roused by no fault of 
the officer, or of a spirit of revenge, makes an 
assault which results in the death of the officer, 
a purpose in his mind to obstruct the execution 
of the law, is not necessary to constitute the 
offence a crime under the act. 

[Cited in Tennessee v. Davis, 100 U. S. 279. j 

2. But. on the other hand, if the officer should 
be employed in the discharge of such of his du- 
ties as did not bring him in collision with others, 
as when going through the country serving no- 
tices of a draft, and should become involved in 
a quarrel upon some matter having no connection 
with his official duties, but growing out of some 
personal difficulty of his own, and should be as- 
saulted and killed, the author of the homicide 
would not be amenable to this act. 

3. The object of this law was to prevent ob- 
struction to its execution. 

4. If it seek to draw to the federal jurisdic- 
tion offences against tbe person of a federal of- 
fice!*, simply on the ground that he is such offi- 
cer, the act may be unconstitutional. 

5. As it must be shown in proof that the ani- 
mus of the assault was roused by the officer's 
discharge of his duties, the indictment must con- 
tain an averment to that effect. 

This was a demurrer to an indictment. 

Mr. Severe, in support of demurrer. 
Mr. Baldwin, Dist. Atty., contra. 

MILLER, Circuit Justice. This is an in- 
dictment for murder under the 12th section 
of the act of February 24, 1864 (13 Stat 8), 
which provides: "That any person who shall 
forcibly resist or oppose any enrolment, or 
who shall incite, counsel, encourage, or who 
shall conspire or confederate with any other 
person or persons forcibly to resist or oppose 
any such enrolment, or -who shall aid or as- 
sist, or take any part in any forcible resist- 
ance or opposition thereto, or who shall as- 
sault, obstruct, hinder, impede, or threaten 
any officer or other person employed in mak- 
ing, or in aiding to make such enrolment, or 
employed in the performance, or in aiding in 
the performance, of any service in any way 
relating thereto, or in arresting, or aiding to 
arrest, any spy or deserter from the military 
service of the United States, shall, upon con- 
viction thereof, in any court competent to try 

i [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 
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the offence, be punished by a fine not exceed- 
ing §5,000, or by imprisonment not exceed- 
ing five years, or by both of saitt punish- 
ments, in the discretion of the court. And 
in cases -where such assaulting, obstructing, 
hindering,, or impeding shall produce the death 
of such officer or other person, the offender 
shall be deemed guilty of murder, and upon 
conviction thereof, upon indictment in the 
circuit court of the United States for the dis- 
trict within which the offence was committed, 
shall be punished with death. And nothing in 
this section contained shall be construed to re- 
lieve the party offending from liability, under 
proper indictment or process, for any crime 
against the laws of a state, committed by 
him while violating the provisions of this sec- 
tion." The indictment alleges, that the per- 
sons killed were enrolling officers, and were, 
at the time of the commission of the offence, 
employed or engaged in and about the du- 
ties of said enrolment; that while so en- 
gaged they were assaulted by the defendant, 
and womided; and that" the wounds so re- 
ceived resulted in death. To this indictment 
there is a demurrer. Among many other 
grounds alleged therefor, it is insisted that it 
is a fatal objection to the indictment, that it 
contains no allegation that the assault was 
made with the intent to hinder, delay, ob- 
struct, or oppose in any manner, the execu- 
tion of the duties in which the officers were 
engaged. 

We are not prepared to hold that such in- 
tent is in all cases essential to an offence un- 
der this statute. If an officer, while engaged 
in the proper discharge of his official duties, 
have occasion to deal with a man who, un- 
der the influence of a general feeling of hos- 
tility to the law, or of a violent temper, which 
is roused by no fault of the- officer, or of a 
spirit of revenge, makes an assault which re- 
sults in the death of the officer, a purpose in 
his mind to obstruct the execution of the law, 
is not necessary, to constitute the offence a 
crime under the act. But, on the other hand, 
if the officer should be employed in the dis- 
charge of such of his duties as did not bring 
him in collision with others, as when going 
through the country serving notices of a 
draft, and should become involved in a quar- 
rel upon some matter having no connection 
with his official duties, but growing out of 
some personal difficulty of his own, and should 
be assaulted and killed, the author of the 
homicide would not be amenable to this act. 
Offences against persons exercising these of- 
fices, and discharging the duties thereby im- 
posed, must be punished; but if the offences 
are committed against them, not as officers, 
but in personal difficulties totally disconnect- 
ed with their official duties, in which they 
may be right or wrong, and in which they 
may give or receive injuries, the guilt or in- 
nocence of the parties with whom they come 
in conflict must be otherwise determined than 
by the act before us. The object of that act 
was to prevent obstructions to the enforce- 



(Case No. 15,216) U. S. v. GLEASON 

ment of the enrolment law, and to protect of- 
ficers engaged in that enforcement from vio- 
lence growing out of and connected with the 
performance of their duty. It was not in- 
tended to draw to the jurisdiction of the fed- 
eral courts all offences of which such officei*s 
might be the objects. Indeed, it may be 
doubted whether congress has the constitu- 
tional power thus to withdraw from the ju- 
risdiction of the state tribunals the cognizance 
of such offences, solely upon the ground that 
the party injured is an officer of the federal 
government, and at the time was employed in 
a general way in discharging the functions of 
his office. The true principle seems to be r 
that it must appear that the animus of the 
assault grew out of, or had some relation to, 
the discharge by the officer of his official du- 
ties. And if this is necessary to appear in 
proof, it is equally necessary that some aver- 
ment of it should be made in the indictment. 
Nothing of the kind is found here. It is per- 
fectly consistent with all that is alleged in 
the indictment, and perhaps a fair inference 
from it, that while the deceased was an en- 
rolling officer, and engaged as such in the 
discharge of the regular duties of his office, 
the assault which resulted in his death had 
no connection whatever with those duties. 
The demurrer is therefore sustained. 

At the request of the district attorney, the 
prisoner was retained in custody, to await the 
action of the grand jury* then in session, 
which found a new bill. [See Case No. 15,- 
216.] 



Case Wo. 15,216 

UNITED STATES v. GLEASON. 

[1 *Woolw. 128.] i 

Circuit Court, D. Iowa. Oct Term, 186T. 

Federal Officers— Discharge of Duty — Abrest 
of Deserters— Indictment for Murder— Cas- 
ual Rencounter— DriNO Statements — Rea- 
sonable Doubt. 

1. Parties employed by proper officers to ar- 
rest deserters, when, having come into a vicinage 
on such service, they are returning therefrom to 
another place, to obtain assistance to effectually 
discharge their duty, are employed in arresting, 
deserters within the meaning of the act of 24th 
February, 1864. 

[Cited in Re Neagle, 135 U. S. 57, 10 Sup. 
Ct. 665.] 

2. It is not necessary that such parties be, at 
the time, in the immediate act of making an ar- 
rest. 

[Cited in Re Neagle, 135 U. S. 57, 10 Sup. 
Ct. 665.] 

3. The purpose of the act is to protect the life 
of the person so engaged, and this protection 
continues so long as he is employed in a service 
necessary and proper to the discharge of his duty 
in that behalf. 

[Cited in Re Neagle, 135 U. S. 57, 10 Sup. 
Ct. 665.] 

4. Parties charged by proper officers with the 
duty of arresting persons especially named, as 
deserters, cannot make their obedience to their 

i [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 
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orders dependent upon any inquiry on their part, 
whether the persons to be arrested be, in fact, 
deserters or not. 

5. The protection which the law affords to par- 
ties executing it, does not depend upon the legal 
guilt of the persons charged as deserters. 

G. If a person assault parties charged with 

this service when they are not engaged therein, 

he is not amenable to the federal laws, however 

malicious the deed may be, and even though it 

result in death. 

[Cited in U. S. v. Yellow Sun, Case No. 16.- 

780; Tennessee v. Davis, 100 U. S. 279; 

Ex parte Yarbrough, 110 U. S. 660, 4 Sup. 

Ct. 156.1 

7. In order to the guilt under this act of the 
person making the assault, he must be moved 
thereto by some jaotive having relation to the 
service in which the party assaulted was engaged. 

8. It is not enough that the offence was com- 
mitted in a casual rencounter, which would have 
occurred if the person assaulted had not been 
engaged in that service. 

9. It is not necessary that the accused should 
have personally made the assault. It is enough 
if, with the spirit above mentioned, he brought 
it about, or aided in bringing it about. 

10. The character of the dying statements of 
a person who has been killed, their consistency 
with established facts, and all the circumstan- 
ces of the dying man, are to be considered by the 
jury in determining the weight to which his ac- 
count of the transaction is entitled. 

11. If a person, knowing himself to be sus- 
pected of a crime, makes contradictory state- 
ments with reference to it, the fact has not the 
effect, as in the case of an ordinary witness, of 
neutralizing his testimony. 

32. It is reasonable to assume that if such per- 
son withholds the truth, he does so because it is 
unfavorable to his innocence. 

13. The effect ^f statements made by a party 
against his interest, cannot be avoided by con- 
tradictory statements. 

14. Before finding a defendant guilty of mur- 
der, the jury should be satisfied of his guilt 
beyond a reasonable doubt. 

15. Such doubt is not every possible doubt, 
however slight, or however unfounded, such as 
beset some minds on all occasions. 

16. ,It should be founded on something con- 
nected with the case, as disclosed by the testi- 
mony, which leaves in the mind a rational 
uncertainty as to guilt not removed by any 
other matter in the testimony. 

This was the trial before the court and 
jury of the defendant upon an indictment for 
murder. The iH'ovost marshal of the United 
States army, for the district of Iowa, with 
headquarters at Grinnell, in that state, em- 
ployed J. L. Bashore and J. M. Woodruff to 
arrest Samuel Bryant, Joseph Robertson, and 
Thomes C. M'Intire, as deserters from the 
service. While proceeding on this service, 
these officers were met by the defendant, 
who expressed a willingness to aid them in 
their employment. He went at once to the 
place where the alleged deserters Avere. On 
the way, he declared to all persons whom he 
met his hostility to the law, and to the exe- 
cution of it by the officers, whom he declar- 
ed his readiness to kill. A large and excited 
crowd collected, and the officers, being un- 
able to secure th» deserters, started on their 
return to headquarters to procure the force 



necessary to execute the law. They were 
followed by the accused and two other per- 
sons, were overtaken, and killed. [See Case 
No. 15,215.] 

Mr. Browning, Dist Atty., for the Govern- 
ment. 
Mr. Severe, for defendant. 

MILLER, Circuit Justice (charging jury). 
After several days of patient and careful in- 
vestigation in this case, and after the able 
arguments of counsel for the government 
and for the prisoner, it becomes the duty of 
the court to give you a statement of thelaw 
which should govern you in deciding con- 
cerning the guilt or innocence of the accused. 
Section 12 of the act of congress of Febru- 
ary 24, 1864, under which the defendant is 
indicted, was passed for the purpose of pro- 
tecting the lives and persons of the officers 
and agents of the government, when engaged 
in the discharge of the duties by that act im- 
posed. Experience had proved this to be a 
dangerous service, on account of. a dispo- 
sition on the part of evil-disposed persons 
in various parts of the country to resist the 
due enforcement of the law for calling out 
the military force of the nation. That sec- 
tion, so far as applicable to the case before 
us, enacts, that if any person shall assault, 
obstruct, hinder, or impede any officer or 
other person employed in arresting or aiding 
to arrest any spy or deserter from the mili- 
tary service of the United States, if such 
assaulting, obstructing, hindering, or imped- 
ing shall produce the death of such officer 
or other person, the offender shall be gnilty 
of murder, and upon conviction thereof, shall 
be punished with death. The defendant, 
Michael Gleason, is charged, in various 
forms, in this indictment, with assaulting J. 
L. Bashore and J. M. Woodruff, with intent 
to hinder and obstruct them while they were 
engaged in the business of arresting Samuel 
Bryant, Joseph Robertson, and Thomas O. 
M'Intire, who were deserters from the mili- 
tary service of the United States; and that 
said assault occasioned the death of the said 
Woodruff and Bashore. 

Upon the question whether Bashore and 
Woodruff were killed by a violent assault 
made upon them at the time and place al- 
leged in the indictment, you can experience 
no difficulty. 

Xou are next to determine whether they, 
or either of them, were employed in arrest- 
ing, or aiding to arrest, Samuel Bryant, 
Joseph Robertson, and Thomas O. M'Intire/ 
or either of them, as deserters from the mili- 
tary service of the United States, when this 
assault was made. Upon the subject of their 
employment, you have the records of the 
provost marshaPs office of the district in 
which the transaction occurred, and their 
statements of the business in which they 
were engaged, as declared by themselves to 
the prisoner, and as detailed by the prisoner 
to various persons. 
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It is claimed by the counsel for the defend- 
ant, that if the parties killed had been so en- 
gaged, and had come to that neighborhood 
with the purpose of arresting the supposed 
-deserters, but at the moment of the assault, 
had abandoned the intention of making the 
arrests at that time, and were returning to 
headquarters at Grinnell, with a view to 
making other arrangements for arrest at; an- 
other time, they were not so engaged as to 
bring the case within the law. But this ^s 
not a sound construction of the statute. The 
court instructs you, upon tliat point, that if 
the parties killed had come into that neigh- 
borhood with intent to arrest the deserters 
named, and had been employed by the prop- 
•er officer for that service, and were, in the 
further prosecution of that purpose,, return- 
ing to Grinnell with a view to making other 
.arrangements to discharge this duty, they 
were still employed in arresting deserters 
within the meaning of the statute. It is not 
necessary that the party killed should be en- 
gaged in the immediate act of arrest; but it 
is sufficient if he be employed in and about 
that business when assaulted. The purpose 
of the law is to protect the life of the person 
so employed, and this protection continues 
■so long as he is engaged in a service neces- 
sary and proper to that employment. 

The counsel for the defendant also asks in 
this connection, that the court shall instruct 
you that* the persons whom Bashore and 
"Woodruff were employed to arrest, must 
be proved clearly to have been deserters, 
before you can find the defendant guilty. 
This instruction we must refuse. If those 
officers were ordered by their superiors to ar- 
rest persons specifically named as deserters, 
they were bound to use their best efforts to 
^execute their orders. They had no right to 
make their obedience dependent upon any in- 
quiry which they could make as to whether 
the persons to be arrested were deserters or 
not. The protection which the statute in- 
tended to throw around those officers does not 
depend upon the legal guilt of the parties 
charged with desertion. If it were so, the 
jury would be required to try two issues of 
guilt or innocence, depending upon totally dif- 
ferent transactions, and involving parties not 
before the court. Such a construction would 
■defeat the manifest intention of the law. We 
have only to suppose that congress intended 
that if persons who were engaged in arresting 
parties as deserters were killed as in the act 
■set forth, the one committing the offence 
should be guilty of murder. This makes the 
language of the act consistent with its man- 
ifest purpose. In giving it this construction 
we do no violence to the language of the 
■statute, and are fully supported by the neces- 
sity of giving effect to its spirit and mean- 
ing. It is therefore not essential to convic- 
tion to prove that, in point of law or fact, 
Bryant, Robertson, and M'Intire were desert- 
ers. 

If you find, in investigating this branch of 



the subject, that Woodruff and Bashore, 
when they were assaulted, were not employ- 
ed in arresting or aiding to arrest deserters, 
then, according to the principle already stat- 
ed, however wicked and malicious may have 
been the act of homicide, the defendant must 
be acquitted; the laws of the federal govern- 
ment do not reach his case, and he is amen- 
able only to the laws of the state of Iowa. 
But if you are of opinion that the parties kill- 
ed were employed in arresting deserters, as 
charged in the . indictment, according to the 
rules which we have stated to enable you to 
determine that fact, you will then inquire 
into the connection of the defendant with rhe 
transaction. On this subject you are instruct- 
ed that, in order to find this person guilty, it 
is not enough that you should find that the 
assault was a mere casual rencounter, which 
would have taken place all the same, if the 
persons killed had not been employed in a 
business relating to the enrolment, or to the 
arrest of deserters. You must find that the 
assault was prompted by some motive which 
had relation to the service in which the de- 
ceased was engaged, and grew out of hostile 
feelings engendered thereby. You must also 
find that the accused contributed to the as- 
sault with this motive or sentiment. You 
must find that he, with such feelings, or with 
the object of obstructing or hindering persons 
engaged in .the discharge of the duty of ar- 
resting deserter's, actually and personally as- 
saulted them, or one of them; or by some 
active means efficiently aided in bringing 
about the assault which resulted in the hom- 
icide. It is not necessary to the defendant's 
guilt that he should have made the assault 
personally. If, with the motive above men- 
tioned, he intentionally brought about, or as- 
sisted in bringing about, the assault in which 
the deceased were killed, it is the same as if 
he had made it himself. If, on the other 
hand, he had no design or intention to hinder 
or obstruct these officers in the discharge of 
their duties, or if he was present by mere 
accident when the assault was made, and 
took only such part in the affair as he might 
reasonably do for self-defence, then he is not 
guilty. 

The testimony which tends to develop the 
prisoner's connection with and relation to tho 
transaction which resulted in the death of 
• these officers, is largely composed of the 
dying declarations of Bashore, and of state- 
ments alleged to have been made by the pris- 
oner himself. In both cases, these statements 
come to the jury through witnesses who pro- 
fess to have heard them. With regard to 
them both, you are to consider the imperfec- 
tion of human memory, and the lapse of time 
since the conversations occurred which are 
detailed; and you are also, in reference to 
any discrepancies in the detail of these con- 
versations by the witnesses who heard them, 
to remember how seldom it is that every per- 
son present hears or remembers all that is 
said, or receives precisely the same iinpres- 
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sion from hearing the same conversation. 
Bashore seems to have been fully aware of 
his approaching dissolution, and to have made 
his statements with a full sense of the awful 
responsibility of his situation. It is true that 
the absence of cross-examination leaves out 
an important agent in ascertaining all the 
truth, but it is equally true that in his situa- 
tion there seems to be nothing to detract 
from the probability that he desired to tell 
nothing but the truth. The clearness or ob : 
scurity of his statements, their consistency 
with each other, and with other facts proved 
in the case; the condition of his mind for ac- 
curate observation and for correct recital of 
the things observed; and as well, also, the 
fact that he is the only person, except the de- 
fendant, whose story of the immediate occur- 
rences at the time of the homicide is known 
to us,— are all to be considered by you in de- 
termining the degree of credit to which his 
testimony is entitled. Of the importance of 
these statements there can be no doubt. The 
weight to be given them, in your estimation of 
the whole case, is for you, and not for the 
court, to determine. The accounts of these 
transactions, given by the prisoner at various 
times, differ from each other, and are, in 
some important particulars, contradictory; 
and the statements of what he did say are not 
always identical when detailed by different 
witnesses who profess to have .heard them. 
Considering the lapse of time, and the exciting 
nature of the occasion, it is not remarkable 
that the witnesses should vary somewhat in 
their recollection of what was said. The de- 
fendant, however, M T as aware that he was 
suspected of the murder, and was under no 
obligation to make any statement about the 
matter. The fact that he voluntarily made 
contradictory statements, cannot, as in the 
case of an ordinary witness, have the effect 
merely of neutralizing his testimony, as is con- 
tended by his counsel. On the contrary, the 
jury must be left to draw such inference 
from it as, in view of all the circumstances, 
may seem just. It is reasonable to assume 
that if he withheld the truth, he did so be- 
cause it might not be favorable to his inno- 
cence. It is also to be considered that when 
a party has voluntarily made statements 
against his own interest, which are always en- 
titled to great weight, he cannot, by subse- 
quently contradicting them, or by varying his 
account of the transaction, destroy the effect 
of such admissions. Nevertheless, the general 
looseness, inaccuracy, or contradictory char- 
acter of the defendant's accounts of the trans- 
action, may be taken by the jury for what 
they may be worth, as affecting the credence 
to be given to any part of his story. 

Before you find the defendant guilty, you 
should be convinced of his guilt beyond a rea- 
sonable doubt. But it is not every possible 
doubt, however slight or however founded, 
which should prevent a verdict of guilty. The 
doubt, to have that effect, must be a reason- 
able one; that is, it must be founded on some- 
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thing growing out of the state of the testi- 
mony, which leaves a rational uncertainty as 
to his guilt, and which nothing else in the case 
removes. The degree of conviction in the 
minds of the jury of the guilt of the prisoner, 
should be something more than a bare pre- 
ponderance of belief; something more than 
the probability of guilt merely outweighing 
the probability of innocence. The mind 
should be able to rest reasonably satisfied of 
the guilt of the accused before a verdict of 
that character is given. On the other hand, 
mere possibilities of innocence, the doubts,, 
however unreasonable, which beset some 
minds on all occasions, should not prevent 
such a verdict. If the whole testimony in tho^ 
case produces in your minds this degree of 
conviction of the guilt of the prisoner, it is- 
your duty to say so by your verdict. If it does 
not, it is your duty to say "Not guilty." 

The jury retired, and after an absence of 
about one hour, returned with a verdict of 
"Guilty." At the request of the defendant's 
counsel, the jury were then polled, and each 
juror answered the usual question affirma- 
tively. The convict was remanded to prison. 
Thereafter, being called to receive his sen- 
tence, he spoke for some minutes, professing , 
to detail his connection with the death of 
Bashore and Woodruff, and declaring his in- 
nocence in the premises. Judge MILLER 
then pronounced sentence, as follows: 

"Michael Gleason, you are charged at this 
bar, and before the country, with the crime 
of murder. A jury of honest and faithful 
men, after a full and fair investigation of 
your case, have said that you are guilty. You 
have had three years to prepare for this trial r 
and to secure, at the expense of the govern- 
ment, all the testimony which you could findt 
in your behalf. You have had the aid of able, 
experienced, faithful, energetic counsel, who 
have done all that could be done in your de- 
fence. You have had a fair, an impartial, 
and conscientious trial. I have myself no- 
doubt of your moral and legal guilt; and I 
feel authorized to say that the judgment of 
my associate, who has been with me through 
the trial of the case, concurs with mine. You 
met these two men, who confided to you 
their purpose to arrest deserters. You went 
immediately to a place in the neighborhood,, 
where these deserters were, with a large 
crowd of other persons, many of whom were- 
doubtless known to you as sympathizing with 
them. On your way you published to every 
person you saw, the presence of these offi- 
cers in the neighborhood, and the object of 
their visit. You declared on each occasion 
your hostility to their purpose, and your readi- 
ness to join in resisting, even to death, al- 
though you had professed to them that you 
would assist them. When you reached the- 
crowd, you proclaimed aloud in the hearing 
of all, the presence of these men. and the ob- 
ject of their visit; and declared that you 
would be one of three men to take or kill them. 
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Very shortly after this, you and two men of 
desperate character left the crowd, going in 
the same direction, and about the same time. 
You were nest seen lying beside one of your 
victims, with your gun broken over his head; 
your pistol on' the ground freshly discharged; 
and your other victim dead a few rods off. 
You were one of the three who killed those 
men, as you said you would be; and you 
killed them without any cause of offence 
against them personally. Your only motive 
was hostility to the law which they were 
charged to enforce. You are not a native 
of this country, but, as your counsel have 
stated, you had taken an oath that you were 
favorable to its government. You came 
from a country where men in your station 
in life complain, perhaps justly, that they 
are oppressed by laws which they have no 
voice in making. You have come to a coun- 
try where your vote at the ballot-box is as 
potential in making or modifying the laws, 
as that of the judge who now addresses you. 
Not content with this peaceable mode of 
changing a law which you did not like, you 
permitted your hostility to it to incite you 
to murder the persons charged with its en- 
forcement. ' Your present condition is a 
striking admonition that this cannot b*e per- 
mitted in a free country any more than in 
a despotism. The penalty which the law 
attaches to your offence is one which my 
private judgment does not approve; for I 
do not believe that capital punishment is 
the best means to enforce the observance of 
the laws, or that, in the present state of 
society, it is necessary for its protection. 
But I have no more right, for that reason, 
to refuse to obey the law, than you had to 
resist it I therefore do pronounce upon you 
Its sentence: That you be committed to the 
custody of the marshal of this district, by 
whom you shall be held in close imprison- 
ment until the 27th day of December next; 
and that on that day you be hanged by the 
neck until you are dead; and may God, the 
wise Governor of the universe, who is equal- 
ly the Father of the judge who pronounces 
this sentence, and the criminal to whom it is 
addressed, have mercy on you. 

As to statements of person in extremis, see 
[Travelers' Ins. Co. v. Mosley] 8 Wall. [75 U. 
SJ 397. _ 

Case 3STo. 15,817. 

UNITED STATES v. GLENN et al. 

[1 Woods, 400.] i 

Circuit Court, E. D. Texas. May Term, 1S72. 

Collector op Customs— Actiox on* Bond— Fail- 
ure to Collect. 
In an action on the official bond of a collector 
of internal revenue, where the breach alleged was 
his failure to account for -or pay over the sum 
of $64,000, it was held that dereliction of duty 
in not collecting said sum could not be shown in 
order to e stablish the breach. 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



At chambers. 

This cause was heard upon a motiou for 
new trial, the ground for which sufficiently 
appears in the opinion of the court. 

Geo. Flournoy, T. N. Waul, and X Z. H. 
Scott, for the motion. 

D. J. Baldwin, U. S. Atty., contra. 

BRADLEY, Circuit Justice. This is an ac- 
tion of debt on the official bond of Frank 
W. Glenn, as collector of internal revenue 
for this district. The breaches assigned 
are, that Glenn did not faithfully perform 
his duties as collector, but received as such 
the sum of §04,000, which he never account- 
ed for or paid to the United States. To the 
declaration was attached a qopy of the bond, 
and a particular statement of Glenn's ac- 
counts at the treasury department, showing 
the balance claimed against him. But it was 
not pretended, on the trial, that he had ac- 
tually collected all the items contained on 
the debit side of the account, but that, uu- 
der the 34th section of the act of 1S64 (13 
Stat. 223), he had «been charged with the 
whole amount of the assessor's list of taxes 
returned to him, together with the amount of 
unpaid taxes turned over to him by his 
predecessor, and it was contended that if 
he had not collected them, it was dereliction 
of duty on his part unless he showed a suf- 
ficient excuse. 

We are of opinion that, under the breach 
set forth in the declaration, dereliction of 
duty in not making collections cannot be set 
up at the trial. It is not the same thing as 
collecting and failing to pay over. At com- 
mon law, it is true, any failure of duty, to 
any amount, involved the forfeiture of the 
bond and the payment of the penalty. And 
considerable sums were shown to have been 
collected by Glenn. This evidence was com- 
petent, and would have been sufficient, un- 
der the rules of the common law which once 
prevailed, to make him liable for the whole 
amount. But the courts have long since 
adopted a more just rule, and give judgment 
only for the amount actually due. And, as a 
very large amount was embraced in the ver- 
dict which did not consist of moneys col- 
lected and unpaid, we think that the ver- 
dict must be set aside, but with leave to the 
district attorney to amend the declaration. 
Ordered accordingly. 



UNITED STATES (GLENN v.). 
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Case Ho. 15,318. 

UNITED STATES v. GLOVER. 

[4 Cranch, C. C. 190.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1831. 

Perjury— Promissory Oath. 
A promissory oath cannot he the subject of an 
i ndictment for perjury. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



U. S. v. GODBOLD (Case No. 15,219) 



[25 Fed. Cas. page 1340] 



Indictment for perjury, upon the insol- 
vent's oath that he would "deliver up, con- 
vey, and transfer all his property/' &c, but 
lie did not deliver up a promissory note 
which he had obtained after having: made 
oath to his scnedule, and before his oath 
made before the judge. 

THE COURT (MORSELL. Circuit Judge, 
absent), at the request of Mr. Wallach and 
Mr. Dandridge, for the defendant, instructed 
the jury that a promissory oath could not be 
the subject of a prosecution for perjury. 



Case Mb. 15,219. 

UNITED STATES v. GODBOLD et al. 

[3 Woods, 550; 5 Reporter, 1CS; 10 Chi. Leg. 
News, 140.] i 

< 'ircuit Court, S. D. Alabama. June Term, 
1877. 

Limitation of Actions — Marshal's Bond. 

The statute of limitations of six years (Rev. 
St. S 786) does not appfy to suits brought ou 
-marshals' bonds by the United States. 

This was a suit upon the official bond of 
Cade M. Godbold, late marshal of the Unit- 
ed States, and William F. Cleveland, one of 
his sureties. The bond was executed June 
-3, 1854. The defendants interposed the plea 
of the statute of limitations of six years (Rev. 
St. § 7SG) to which plea the plaintiff demur- 
red. 

J3. S. Daryan and Wm. Boyles, for de- 
fendants, cited Green v. U. S., 9 Wall. [7(5 U. 
S.] Goo; U. S. v. Hereon, 20 Wall. [S7 U. S.] 
251; Story, Const, bk. 3, p. 593; U. S. v. Union 
Pae. R. Co., 91 U. S. 72. 

George 31. Duskin, U S. Arty., cited Dox 
v. P. M. General, 1 Pet. [26 U. S.] 318; 
Smith v. U. S., o Pet. [30 U. S.] 292; U. S. 
v. Knight, 14 Pet. [39 U.. S.] 301; Savings 
Bank v. U. S., 19 Wall. [86 XT. S.] 227; U. S. 
v. Herron. 20 Wall. [87 U. S.j 231; [U. S. v. 
Rand, (Case No. UMltf)]- 2 

BRUCE, District Judge. This is an action 
brought upon the official bond of a United 
States marshal. A breach of the bond is al- 
leged to have taken place. Among other 
pleas is the statute of limitations of six years, 
which is found in section 786 of the Revised 
Statutes, and in these words: "No suit on a 
marshal's bond shall be maintained, unless 
it is commenced within six years after the 
right of action accrues, saving, nevertheless, 
The rights of infants, married women and in- 
sane persons, so that they sue within three 
years after their disabilities are removed." 

The question is, do suits instituted by the 
United States come within the influence of 



i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission. 5 
Reporter, 168, contains only a partial report.] 

2 [From 10 Chi. Leg. News, 140.] 



this section. The language is broad, and does 
not in terms except suits brought by the 
United States, and we must give the words 
their meaning, unless there is some principle 
upon which we can exclude the United States 
from the operation of the words, and from 
which we can justly conclude that congress, 
in enacting this section, did not intend to 
include suits by the United States, and did 
not include them in the broad language of the 
section. The district attorney invokes the 
maxim, "Nullum tempus occurrit regi," which 
is that time does not run against the sov- 
ereign power. 

In the case of U. S. v. Herron, 20 Wall. 
[S7 U. S.] 251, the principle is thus stated: 
"That the sovereign authority of the country 
is not bound by the words of a statute, un- 
less named therein, if the statute tends to 
restrain or diminish the power, rights or in- 
terests of the sovereign." Now, the United 
States is not named in this statute, and un- 
der the rule of construction just stated, we 
must conclude that the United States is not 
bound by it, and that the congress, acting in 
view of this rule of construction, did not in- 
tend, in the use of the language, to include 
the government of the United States. But it 
is contended that the congress, in the enact- 
ment of the statute, had exceptions in view, 
and named the exceptions, to wit: infants, 
married women and insane persons, who 
might sue in three years after their disabil- 
ities were removed, and that therefore, if 
congress had intended to except the govern- 
ment of the United States, it would have 
named it among the exceptions. It is true 
that enumeration is exclusion, because, when 
exceptions to a general rule are enumerated, 
it is a fair inference that no other exceptions 
are intended. It is to be observed, however, 
that the section of the Revised Statutes in 
question, together with the sections preced- 
ing it, are taken almost verbatim from an 
act relating to marshals' bonds, of April 10, 
1806 (2 Stat. 374). It will be seen by an ex- 
amination of this act, that its purpose was to 
afford persons who might be injured by a 
breach of the condition of a marshal's bond, 
a remedy by suit upon the bond. The sec- 
ond section of the act, which is carried into 
the Revised Statutes as section 784, gives the 
right to any person injured to institute and 
maintain a suit in his own name, and for his 
sole use, upon the bond; and section three, 
which is section 7S5 of the Revised Statutes, 
provides for repeated actions until the whole 
penalty is recovered; and then follows sec- 
tion four, which is sectiou 786 of the Revised 
Statutes, now under consideration. 

This review of the act of 1806, the provi- 
sions of which we find in the Revised Statutes 
as stated, shows rhe purpose of the act to 
have been to give a remedy in their own 
names to persons who might sustain injury 
by reason of the breach by the marshal of 
the conditions of his bond, and to limit the 
time within which the remedies might be 
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pursued. The statute nowhere refers to 
suits by the United States, and section four 
must be held to refer to the same subject 
matter to which the other sections refer, to 
wit, the remedies by suit of injured persons 
upon the marshal's bond, and could not, there- 
fore, have been intended by congress to im- 
pose any limitation upon the rights or rem- 
edies of the United States. The demurrer- 
is sustained. 

Case No. 15,220. 

UNITED STATES v. GODDARD. 

[4 Cranch, C. C. 444.] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

Criminal Practice— Multipi.ying Indictments. 
Nine cows, belonging to divers persons, were 
stolen bv the defendant from the commons, in 
or about the city of Washington, and the grand 
jurv found nine separate indictments. Six were 
averred to be on the same day. "The court re* 
fused to quash any of them. 

The grand jury found nine indictments 
against the defendant [Joseph Goddard] for 
stealing nine cows belonging to nine differ- 
ent persons. Six of them were charged to 
have been stolen on the same day, the 14th 
of October, 1S33. 

Mr. Z. C. Lee, for defendant, moved the 
court to quash the six indictments in which 
the thefts were charged to have been com* 
mitted on the same" day, insisting that the six 
indictments were all for one and the same of- 
fence; and cited 1 Chit. Cr. Law, 254. The 
defendant may be punished six times as 
much as if the whole were included in one 
indictment, and the United States will be 
charged $90 for attorney's fees in nine cases, 
when, in truth, there was but one theft, and 
one attorney's fee of $10 only should be 
charged. 

Mr. Key, Dist. Atty., contra. It does not 
appear that it was only one theft because 
charged on the same day. If all had been 
charged in one indictment, the defendant 
might have objected; but he cannot object 
to their being separately charged. 

Mr. Hall, for defendant, in reply. It is an 
application to the discretion of the court. 
If the attorney might have joined them in 
one indictment, they ought to be so joined. 

THE COURT (THRUSTON, Circuit Judge, 
contra) refused to quash any of the indict- 
ments, because it did not appear to them 
that the cows were all stolen at the same 
time and place. It is true that they were all 
averred to have been stolen in this county, 
and six of them on the 14th of October, 1S33; 
but as the day was immaterial, and perhaps 
could not be exactly ascertained in evidence, 
and it was competent for the United States 
to prove that they were stolen on different 



i [.Reported by Hon. William Cranch, Chief 
Judge.] 
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days, and, if so, were separate acts of steal- 
ing, and separate offences, the court could 
not say they were not, and would do wrong 
to quash them, especially as the cows be- 
longed to divers persons. If they had all 
been contained in one indictment, the de-^ 
fendant might have objected to it, and per-" 
haps have obliged the attorney of the Unit- 
ed States to make his election as to which 
theft he would prosecute; and, if they had 
been charged in separate counts, as they 
should if they were separate offences, the 
punishment might be exactly the same as if 
they had been charged in separate indict- 
ments; for each offence must have its sep- 
arate punishment, and the only difference- 
would be in the costs. If one only of the- 
six should be retained for trial, who should 
say which it should be? and perhaps the one 
selected might be the oily one which the- 
United States could not support. See U. S*. 
v. Beerman [Case No. 14,560], March term,. 
1S3S. 

Case No. 15,231. 

UNITED STATES v. GODLrEY. 
[2 Cranch, C. C. 153.] * 

Circuit Court, District of Columbia. Nov. 

Term, 1818. 

Larceny of Slave — Indictment — Avekments.. 

An indictment will not lie, at common law. 
for stealing "a mulatto boy, called .William 
Foote, of the price of 500 dollars, of the prop- 
erty, goods, and chattels of one F. T.," if he is 
not averred to be a slave. 

Indictment at common law [against James 
Godley] for stealing a "mulatto boy, named 
William Foote, of the price of 500 dollars, 
of the goods and chattels of one Fanny 
Thomas." 

Mr. Swann and Mr. Taylor, for the prison- 
er, moved the court to quash the indictment, 
and contended that it was no offence at com 
mon law to steal a slave, because slavery 
was not known at common law. It is made 
an offence, by the Virginia statute, in one 
ease only, namely: when stolen from the 
possession of the owner or his overseer; and 
the courts of that state have decided that 
the possession of a person to whom the slave 
was hired, is not the possession of the own- 
er or overseer. Com. v. Williams (in 1792) 
1 Va. Cas. 15; Com. v. Hays (in 179S) 1 Va. 
Cas. 122. Those courts have also decided 
that an indictment at common law for steal- 
ing a slave cannot be supported. 

N. Herbert and Mr. Mason, contra. Slaves 
in Virginia are goods and chattels, and 
it is felony at common law to steal goods 
and chattels, therefore in Virginia, it is 
felony at common law to steal a slave. 
Judge Lyon's opinion, 2 Wash. [Va.] 7. The 
Virginia statute is cumulative. The decision 
of the courts of that state are not conclusive 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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upon tliis court. State v. Hall, 2 Hayw. N. 
C. 105. 

THE COURT (nem. con.) quashed the in- 
dictment, because it did not aver the boy to 
be a slave. 

Mr. Herbert, then moved that the prisoner 
should be recognized to appear at the next 
term to answer to a new indictment. 

But THE COURT (nem. con.) refused; be- 
ing of opinion that the decisions of the 
courts of Virginia, that an indictment at com- 
mon law, for stealing a slave, cannot be sup- 
ported, are conclusive upon this court. 



Case No. 15,222. 

UNITED STATES v. GODDBACK. 

[1 Hughes, 529: i 23 Int. Rev. Rec7 129; 9 Chi. 
Leg. News, 256.] 

Circuit Court, E. D. Virginia. April 6, 1877. I 

Internal Revenue— Information for Violation 
of Section 3430, Rev. St. U. S. 

A parcel or package (in the sense of the clause 
of section 3437 of the Revised Statutes of the ' 
United States relating to lucifer matches) is a 
bundle put up in form and condition for handling 
or transportation, or delivery on sale from hand 
to hand; and, therefore, a match-box of capacitv 
to hold less than one hundred matches, which 
contains two sliding drawers which are open on 
the top when drawn out, is but one package or 
parcel, inasmuch as each drawer is not of itself 
a parcel or package in the mercantile sense. 

The defendant [Abraham Goldback] is a 
manufacturer of lucifer matches. As a nov- 
elty in his line of business, instead of putting 
up his matches in a box of one compartment, 
lie provides two sliding drawers in each box, 
the drawers being open on top when drawn 
out, each holding about forty-two matches, and 
not large enough to hold by possibility as 
much as, or more than, fifty; the package 
holding from eighty fo ninety matches. It is 
not pretended that there is any design on the 
part of the manufacturer to defraud the rev- 
enue. The information is in the nature of a 
friendly proceeding filed at the instance of the 
defendant, who wants the question of law 
tested and decided. Issues of fact as well a^s 
law are submitted to the court Plea of not 
guilty. 

L. L. Lewis, for the United States. 
H. H. Marshall, for defendant 

HUGHES, District Judge. Section 3437 pro- 
vides that friction matches* "in parcels or 
packages containing one hundred matches or 
less." shall be stamped with a one cent stamp 
on "each parcel or package." The device of 
this manufacturer is a package but little if 
any greater in size than the ordinary match- 
box; and it is so contrived that one-half of 
its contents may be used without disturbance 
to the other half. That, and its novelty, and 
not any design to defraud the revenue, are all 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



! that distinguish it from the ordinary match- 

t box. 

j It is contended by the United States attor- 

J ney that the two open drawers in each box 

i are to be regarded as each a parcel or pack- 
age, and that therefore the box itself should 
be stamped with two one cent stamps. A 
package, in the sense of section 3437, means a 
bundle put up for transportation, or commer- 
cial handling. It is a thing in form to be- 
come, as such, an article of merchandize, or 

i transportation or delivery from hand to hand. 

I A parcel is a small package; the word "par- 
cel" being the diminutive of the word "pack- 
age." Each word as used in section 3437 de- 
notes a thing- in form suitable for transporta- 
tion or handling as an article of sale. Now 
the drawers in this match-box are not in that 
form. Taken separately, they are not in con- 
dition for mercantile shipment, or handling, 
or sale from hand to hand. These drawers 
therefore are not, each, parcels or packages iu 
the meaning of section 3437. There has, 
therefore, been no violation of section 3430 of 
the Revised Statutes of the United States up- 
on which this information is drawn, and there 
must be judgment of acquittal. 



Case l\To. 15,283. 

UNITED STATES v. GOLDBERG et al. 

[7 Biss. 175.] x 

Circuit Court. E. D. Wisconsin. May, 1876. 

Conspiracy — Proof — Time— Testimony of Ac- 
complices—Acts of Co-Conspirators. 

1. A mere agreement or combination to effect 
an unlawful purpose, not followed by any act 
done by either of the parties to carry into execu- 
tion the object of the conspiracy, does nrot con- 
stitute the offense of conspiracy. 

2. To establish the guilt of a party accused of 
this crime it must be proved: That the conspira- 
cy was formed to commit the offense described 
in the indictment. That the accused were 
parties to the conspiracy. That to effect the ob- 
ject of the conspiracy, one or more of the par- 
ties thereto did one or more of the acts alleged. 

3. An act done by only one of the parties to 
effect the object, binds each and all the parties 
to the conspiracy and completes the offense, as to 
all; for in that case the act of one becomes the 
act of all. 

4. It is not essential that the conspiracy he 
shown to have been formed at the precise time 
or times alleged in the indictment. 

5. Circumstantial evidence may be sufficient 
to prove a conspiracy. 

6. Testimony of accomplices, though compe- 
tent, should be received and scrutinized with 
great caution. 

7. A mere intention to form a conspiracy, 
or a mere solicitation to others to unite in a 
projected conspiracy, does not constitute the of- 
fense. 

S. When the existence of the conspiracy and 
the connection of the defendant therewith is 
established by independent evidence, he is bound 
by the acts and declarations of his co-conspira- 
tors. 

9. The law of conspiracy fully discussed. 



i [Reported by Josiah H. Bissell, Esq., -and 
here reprinted by permission.] 
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Indictment for conspiracy. 

J. O. MeKinney and L. S. Dixon, for the 
United States. 

N. S. Murphey and G. B. Goodwin, for de- 
fendants. 

* DXER, District Judge (charging jury). 
Gentlemen:— It is charged in the first count 
of the indictment, that on the 24th day of 
July, 1S75, the defendants, Philip Goldberg, 
Julius Jonas and A. M. Crosby, conspired to- 
gether to wilfully take and carry away, with 
intent to steal and destroy, certain papers, 
documents and records known as "Returns of 
Gaugers of Spirits," form 59, and as "Recti- 
fier's Notice of Intention to Rectify," form 
122, and other papers and documents then 
filed and deposited with John M. Hedrick, a 
supervisor of internal revenue of the United 

** As acts to effect the object of this alleged 
conspiracv it is charged in this count, that on 
the 25th off July, 1875, the defendants Philip 
Goldberg and Julius Jonas, at Milwaukee, 
asked and demanded from Leopold Wirth, 
Henry Schanfield, Louis Rindskopf, William 
Bergenthal, Samuel Rindskopf, and Robert 
Kiewert, $50,000 with which to hire and in- 
duce certain persons to steal, take and carry 
away the said papers, documents and records; 
and that on the 26th of July, 1875, the de- 
fendants Philip Goldberg and Julius Jonas, 
at Milwaukee,- did meet, consult and confer 
together, and with Leopold Wirth, Louis 
Rindskopf, William Bergenthal, and other 
persons, to devise plans and means to steal, 
take and destroy said papers, documents and 
records, and traveled from Milwaukee to Chi- 
cago, and on the 29th of July, 1S75, returned 
from Chicago to Milwaukee, and on that day 
at Milwaukee consulted and conferred with 
Samuel Rindskopf as to the means to be adopt- 
ed to take and carry away from the posses- 
sion of John M. Hedrick said papers, docu- 
ments and records. 

The second count charges a conspiracy 
formed July 2S, 1875, to wilfully take and 
carry away, with intent to steal and destroy, 
certain papers, documents and records in form 
required by regulations prescribed by the com- 
missioner of internal revenue, and filed and 1 
deposited in the office of the collector of in- 
ternal revenue for this district, which papers 
and documents were known as "Rectifier's 
Notice of Intention to Rectify," designated as 
form 322, a large number of which were given 
and made to the collector by Aaron Sehcenfeld, 
as a rectifier, and a large number of which 
were given and made by Samuel, Elias, Jacob 
and Max Rindskopf, as rectifiers of distilled 
spirits to the collector. 

As overt acts to effect the object of the al- 
leged conspiracy it is charged in this count, 
that on the 28th of July, 1875, at Milwaukee, 
the defendants met, conferred and consulted 
with Samuel Rindskopf, Leopold Wirth, Hen- 
ry Schanfield, William Bergenthal, and Louis 
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Rindskopf, as to the mode and manner in 
which the papers, documents and records 
could be taken and carried away; and asked 
and demanded from those parties §50,000 as 
a reward for taking and carrying away the 
papers, documents and records, and proceed- 
ed to dhicago for the purpose of meeting and 
consulting with Louis Rindskopf, Leopold 
Wirth and Robert Kiewert, as to the means 
to be adopted; and at Chicago did meet and 
confer with those parties, and there devised 
opportunities and means to take and carry 
awav the papers, documents and records, and 
on the 29th of July, 1875, proceeded from Chi- 
cago to Milwaukee lor the purpose of taking 
and carrying the same away. 

The third count charges a similar conspir- 
acy, as formed July 28, 1875, to take and car- 
ry away with intent to steal and destroy, pa- 
pers, documents and records, which were de- 
posited with John M. Hedrick, supervisor of 
internal revenue, and which purported to be 
returns of spirits gauged by William H. 
Roddis in April, 1875, and in form required 
by regulation prescribed by the commissioner 
of internal revenue, and designated as form 
59; also other papers, documents and rec- 
ords deposited with John M. Hedrick, super- 
visor, relating to the business of Simon Meyer, 
Aaron Sehcenfeld, and of Samuel, Elias, Jacob 
and Max Rindskopf, as rectifiers, and to the 
business of other persons who were rectifi- 
ers in this collection district; also other pa- 
nel's, documents and records filed and de- 
posited in the oflice of the collector of inter- 
nal revenue, purporting to be returns of 
gaugers of spirits, designated as form 59, and 
filed and deposited in said oflice by John E. 
Fitzgerald, John S. Taft and William H. Rod- 
dis, as internal revenue gaugers, and other 
papers, documents and records deposited in 
the collector's office, and all of which were re- 
quired by law and regulation to be there filed 
and deposited, and related to the business of 
certain persons who carried on the business 
of rectifiers of distilled spirits in the first col- 
lection district, in the months of March and 
April, 1875. 

As acts to effect the object of the conspiracy, 
it is alleged in this count that on the 29th of 
July, 1S75, at Milwaukee, the defendants 
asked and demanded from Leopold Wirth, 
Henry Schanfield, Louis Rindskopf, William 
Bergenthal, Samuel - Rindskopf, and Robert 
Kiewert, the sum of $50,000, with which to 
hire and induce certain persons to steal, take 
and carry away said papers, documents and 
records. 

It is also charged that on the 30th of July, 
1875, the defendants at Milwaukee met, con- 
sulted and conferred together, and with Leo- 
pold Wirth, Louis Rindskopf, William Ber- 
genthal and other persons, to devise plans and 
means to accomplish the object of the alleged 
conspiracy, and traveled from Milwaukee to 
Chicago and returned from Chicago to Mil- 
waukee, and there consulted and conferred 
with Samuel Rindskopf, as to the means to be 
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adopted to take and carry away tlie said pa- 
pers, documents and records. 

This is the substance of the several counts 
of this indictment, and I have thus particu- 
larly called your attention to the allegations 
of each count, because it is important that 
they be borne in mind by you in considering 
the evidence. 

By section 5403 of the statutes of the United 
States, it is made an offense for any person 
to wilfully destroy, or attempt to destroy, or, 
with intent to steal or destroy, to wilfully 
take and carry away any paper, document or 
record filed or deposited in any public office, 
or with any public officer. 

Section 5440 of the statutes provides that if 
two or more persons conspire to commit any 
offense against the United States, and one or 
more of such parties do any act to effect the 
. object of the conspiracy, all the parties to such 
conspiracy shall be liable to certain punish- 
ment. 

The charge in this indictment then is the 
formation of such a conspiracy as is made 
punishable by section 5440, namely: a con- 
spiracy to commit an offense against the 
United States, which offense is that named in 
section 5403. The question, therefore, to be 
determined in this case is, was the alleged 
conspiracy formed by any two of the defend- 
ants to wilfully take and carry away, with 
intent to steal or destroy, the papers, docu- 
ments and records mentioned in the indict- 
ment, or any of them; and if such conspiracy 
was formed, did any or either of the parties 
thereto, to effect the object of the conspiracy, 
do either or any of such of the acts charged 
in the indictment as constitute acts to carry 
into effect such object? 

This indictment is against three defend- 
ants. The present trial, however, does not, 
and your verdict will not, include the de- 
fendant Crosby. The defendants Philip 
Goldberg and Julius Jonas only are now up- 
on trial. As I have stated, the charge is one 
of conspiracy; that the defendants conspir- 
ed to commit a certain offense against the 
United States. The questions, therefore, re- 
quiring your attention, to state them more 
explicitly, and in proper order, are these: 

1. Was there such a conspiracy as is al- 
leged in any or either of these three counts, 
and if there was, were the defendants Gold- 
berg and Jonas, or either of them connected 
with the conspiracy? 

2. If such a conspiracy was formed and 
existed, were any or either of such of the 
acts charged in the indictment as constitute 
nets to carry into effect the object of the 
conspiracy, committed as alleged? 

I direct your attention, first, to what is 
essential to constitute a conspiracy. A con- 
spiracy is formed when two or more persons 
agree together to do an unlawful act— in 
other words, when they combine to accom- 
plish, by their united action, a criminal or 
unlawful purpose; and the statutory offense 
is consummated when such agreement is 
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made r or such combination is entered into, 
and one or more of the parties does any 
act to effect the object of such conspiracy. 
If two or more persons agree together that 
they will commit a certain offense against 
the United States, as that they will enter 
a public office of the United States, and take 
and carry away papers and records there 
deposited, with intent to steal or destroy 
them, and one or more of the persons so 
agreeing does any act to effect the object 
of such agreement, they are guilty of the 
offense of conspiracy. 

It is not necessary, to constitute a con- 
spiracy, that two or more persons should 
meet together, and enter into an explicit 
or formal agreement for an unlawful scheme, 
or that they should directly by words or in 
writing, state what the unlawful scheme is 
to be, and the details of the plan or means 
by which the unlawful combination is to 
be made effective. It is sufficient if two or 
more persons, in any manner or through any 
contrivance, positively or tacitly, come to a 
mutual understanding to accomplish a com- 
mon and unlawful design. U. S. v. BabcocU 
[Case No. 14,487]. 

Of course, a mere discussion between par- 
ties about entering into a conspiracy, or as 
to the means to be adopted for the per- 
formance of an unlawful act, does not con- 
stitute a conspiracy, unless the scheme or 
some proposed scheme is in fact assented 
to— concurred in by the parties in some man- 
ner, so that their minds meet for the accom- 
plishment of the proposed unlawful act. 

As I shall have occasion hereafter more 
fully to state to you, a mere agreement or 
combination to effect an unlawful purpose, 
not followed by any act done by either of 
the parties to carry into execution the ob- 
ject of the conspiracy, does not constitute 
the offense. There must be both the corrupt 
agreement or combination, and an act or 
acts done by one or more of the parties to 
effect the illegal object or design agreed up- 
on, to make the punishable offense under the 
statute. Where there is an attempted at- 
tainment of an unlawful end by two or more 
persons, who are actuated by a common de- 
sign of accomplishing that end, and who in 
any way, and from any motive, or upon any 
consideration, work together in furtherance 
of the unlawful scheme, each one of the 
persons becomes a member of the conspiracy. 
To establish the guilt of the defendants on 
trial you must be convinced upon the testi- 
mony, that a conspiracy was formed, as al- 
leged, to commit the offense against the 
Cnited States, which is particularly describ- 
ed in the indictment; that these defendants, 
Goldberg and Jonas, were parties to that 
conspiracy, if any; and that to effect the 
object of such conspiracy, one or more of 
the parties thereto did one or more of such 
of the acts alleged in the indictment as con- 
stitute an act or acts to effect the object. 
It is not essential that the alleged con- 
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spiracy be shown to have been formed at the 
precise time or times stated in the several 
counts of this indictment. It is sufficient, 
so far as time is concerned, if it be shown 
that at about the time or times charged, 
there was a conspiracy between any two or 
more of the persons who are alleged to have 
.conspired together to wilfully take and 
carry away, with intent to steal or destroy, 
any of the papers, documents or records men- 
tioned in the indictment. 

To establish a conspiracy, it is not, as I 
nave already said, necessary that there 
should' be "an explicit or formal agreement 
for an unlawful scheme" between the par- 
ties, nor is it essential that direct proof be 
made of an express agreement to do the act 
forbidden by the law. It is as competent 
to prove an alleged conspiracy by circum- 
stances as by direct evidence. 

In prosecutions for criminal conspiracies, 
the proof of the combination charged must 
almost always be extracted from the circum- 
stances connected with the transaction, 
which forms the subject of the accusation. 
Whart Cr. Law, § 235. 

The understanding, combination or agree- 
ment between the parties in the given case, 
to effect the unlawful purpose charged, must 
be proved, because without the corrupt 
agreement or understanding, there is no con- 
spiracy, but, as I have just said, circum- 
stantial evidence may be resorted to, to show 
the agreement or conspiracy . v The acts of 
parties in the particular case, the nature of 
those acts, their declarations and statements, 
whether verbal or in writing, and the char- 
acter of the transactions or series of trans- 
actions with the accompanying circumstan- 
ces, as the evidence may disclose them, 
should be investigated and considered, as 
sources from which evidence may be deriv- 
ed of the existence or non-existence of an 
agreement which may be express or implied 
to do the alleged unlawful act. The govern- 
ment here affirms the formation and exist- 
ence of a conspiracy to commit a particular 
offense against the United States, and that 
these defendants were parties to such con- 
spiracy. The burden is therefore upon the 
government to prove what it thus affirms 
by legal and competent evidence, in order 
to ask a verdict in its favor. 

Now I have said to you, that to constitute 
the offense which is made punishable by 
the statute, there must be not only the con- 
spiring together by the parties, but the for- 
mation of the conspiracy must be followed 
by an act done by one or more of the par- 
ties to the conspiracy to effect its object. 
At common law it was an offense for two 
or more persons to merely confederate and 
combine together by concerted means to do 
that which is unlawful or criminal. But in 
settling the criminal liability of these par- 
ties, we have to be governed by the statute; 
and as, in order to convict, the statutory of- 
fense must be proved, it is not sufficient to 
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show merely that a conspiracy was formed. 
Persons may conspire together to commit an 
offense against the United States; the conspir- 
ing together may be complete, yet if the 
proceeding stops with the mere agreement; 
and no act is done to carry into effect the * 
object of the agreement or conspiracy, no 
criminal offense has been committed. Acts 
and deeds are the subject of human laws, 
not mere thoughts and intents unless ac- 
companied by acts, and the theory of the 
law is, that when persons merely form a con- 
spiracy and there pause in their proceeding, 
and do no act to effect its object, they are 
to be regarded as having repented of the 
act of conspiring, and are not to be punished 
for that alone. But the moment any act 
is done to effect the object of a conspiracy. , 
that moment criminal liability is fixed; and 
this act to effect the object, though it be 
done by only one of the parties, binds each 
and all the parties to the conspiracy and 
completes the offense as to all, for in that 
case the act of one becomes the act of both 
or all. So, gentlemen, if you should find that 
the defendants conspired together as char- 
ged in the indictment, to wilfully take and 
carry away these papers, records and docu- 
ments with intent to steal or destroy the 
same, you will then inquire whether the 
defendants or either of them, did any or 
either of such of the acts charged in the in- 
dictment as constitute acts to effect the ob- 
ject of the conspiracy. /r 

The act must be one, you will observe, to 
effect the object of the conspiracy. That 
must be the character of the act. It must 
not be an act which is part of the conspiracy 
—it must not be^ one of a series of acts con- 
stituting the agreement or conspiring to- 
gether, but it must be a subsequent, in- 
dependent act fallowing a completed con- 
spiracy, and done to cany into effect the 
object of the original combination. To illus- 
trate, two persons conspire to take the life 
of another. It is agreed that it shall be 
done. The conspiracy is complete, but there 
is yet wanting the act to effect the object of 
the conspiracy. One of the parties pur- 
chases or procures the weapon with which 
to do the deed; there you have an act to 
effect the object, and the punishable offense 
is fully committed. So if the parties subse- 
quent to the formation of a complete con- 
spiracy, following it up and as independent 
acts, hold consultations between themselves 
and others as to the means to be employed 
to carry the conspiracy into effect, or go 
from place to place and confer about and 
arrange as to the particular means or in- 
strumentalities that shall be used or em- 
ployed to effect the object of the conspiracy, 
these constitute acts to effect such object. v 

Now, if there was this alleged conspiracy, 
there must be proved such acts to effect its 
object as are alleged. Some one or more 
of the overt acts charged in the indict- 
ment must be proven, in order to sustain a 
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conviction, and the acts as proven, if any, 
must be acts to effect the object of the con- 
spiracy. There are three general classes of 
overt acts charged: 

1. Demands of money with which to hire 
and induce certain persons to take, carry 
away and steal the papers and records in 
question, and as a reward for taking and 
carrying the same away 

2. Journeys from Chicago to Milwaukee 
and from Milwaukee to Chicago for the pur- 
pose of holding conferences and consulta- 
tions with parties named in the indictment, 
to devise means and opportunities to take 
and carry away the papers, records, etc.; 
and in the second count, there is an allega- 
tion of a journey from Chicago to Milwau- 
kee for the purpose of taking and carrying 
away the papers. 

3. Consultations and conferences with the 
persons named in the indictment as to the 
mode and niannei in which and to devise 
means and opportunities by w T hich the pa- 
pers, documents and records could be taken 
and carried away. 

The simple question upon this branch of 
the case is, were any or either of these acts 
done, by any or either of the defendants, 
and if so, were they acts independent of 
and to carry into effect a completed con- 
spiracy formed bj the defendants to take 
and carry away with intent to steal or de- 
stroy the papers, documents and records in 
guestion? Upon all the evidence and upon 
all the circumstances as disclosed to you, 
you are to determine the question. 

I have stated to you, gentlemen, the gen- 
eral rules and principles upon the subject of 
conspiracy and overt acts, applicable to this 
case. There are some more particular con- 
siderations, to which I now direct your at- 
tention. 

The offense charged, is a conspiracy to 
take and carry away with intent to steal or 
destroy the papers, records and documents 
mentioned. It is this conspiracy, therefore, 
that it is incumbent upon the prosecution 
to prove. Proof of a combination for any 
other purpose is not sufficient. Proof of a 
scheme to obtain by consent of a public 
officer having them in his custody, access to 
and inspection of the papers, documents 
and records, would not meet the require- 
ments of this indictment, unless there was 
the purpose to take and carry away with 
intent to steal oi destroy such papers and 
records. 

It is claimed by the prosecution that the 
alleged conspiracy was formed by and be- 
tween the three defendants Goldberg, Jonas 
-jLnd Crosby; that it was not a conspiracy 
between .those defendants and the Milwau- 
kee parties, but that first the conspiracy 
was formed between those defendants, and 
then, that what transpired between them or 
any of them and the Milwaukee parties, 
were acts to effect the object of a previous- 
ly formed conspiracy. 



It is claimed on the part of the defense 
that there was no such previously formed 
and completed conspiracy, and that what 
took place between the defendants and the 
i Milwaukee parties were not acts to carry 
i into effect any such conspiracy; that what- 
i ever was said or transpired between the 
defendants and the Milwaukee parties was 
| but part and parcel of an incomplete, un- 
perfected transaction between the defend- 
ants and persons in Milwaukee, and before 
completed was wholly abandoned. On this 
subject I charge you that if you find from 
the evidence that the alleged demands of 
money, conferences, consultations and jour- 
neys, if made and had, were part and parcel 
of an uncompleted transaction, combination 
or arrangement between the defendants and 
the Milwaukee parties, and were not pre- 
ceded by such a perfected conspiracy be- 
tween the defendants as is alleged, then 
such demands, conferences, ' consultations 
and journeys, if any, did not, nor did either 
of them have the necessary character of 
overt acts, and the offense charged is in 
that event not established. Further, if you 
find from the evidence that tip to the time 
of the alleged meeting of one or more of 
the defendants with the Milwaukee parties, 
no conspiracy had been formed as alleged 
between the defendants, and you find that 
the defendants had one or more consulta- 
tions with some, or any of the Milwaukee 
parties, wherein the project of stealing or 
destroying the papers and documents de- 
scribed in the indictment was talked over 
with a view to forming such conspiracy, 
but that the scheme was for any cause then 
abandoned, and no agreement, combination 
or understanding was made or concluded 
by and between the defendants or any two 
of them, to take and carry away said pa- 
pers and documents with intent to steal or 
destroy the same, then and in that case no 
conspiracy is proven, and your verdict 
should be for defendants. A mere inten- 
tion to form a conspiracy, or a mere solici- 
tation to others to unite in a projected con- 
spiracy, when as yet no conspiracy has 
been formed, does not meet the require- 
ments of the law. 

But if the defendants, or any two of 
them, formed a conspiracy to take and carry 
away these papers, documents and records, 
with intent to steal or destroy the same, and 
if upon the complete formation of such a con- 
spiracy by and between themselves, either 
of the defendants made the journeys or 
demands of money, or held the consultations 
and conferences alleged, as acts to effect the 
object of a previously formed conspiracy, ' 
then the offense as charged was committed. 
As the defendants on trial are indicted for 
conspiracy with another person named in 
the indictment to take and carry away the 
papers and records in question, with intent 
to steal and destroy the same, it is clear 
that the charge implies that they knew there 
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was such a conspiracy, and with such 
knowledge became parties to the unlawful 
scheme, and the alleged guilty participation 
must be proved by the government. Guilty 
connection witn a conspiracy may be es- 
tablished by showing association by the per- 
son accused, with others, in and for the 
purpose of the prosecution of the illegal ob- 
ject. Each party must be actuated by an 
intent to promote the common design; but 
each may perform separate acts or hold 
distinct relations in forwarding that design. 
If two persons pursue by t their acts the 
same object, one performing one act or part 
of an act, and the other another act or an- 
other pait of the same act, so as to complete 
it with a view to the attainment of the ob- 
ject they are pursuing, the jury are at liberty 
to draw the conclusion that they have been 
engaged in a conspiracy to effect the object. 
3 Archb. Cr. Prac. 622. 

Co-operation in some form must be shown. 
There must be intentional participation in 
the transaction with a view to the furtherance 
of the common design and purpose. If par- 
ties in any manner work together to advance 
the unlawful scheme, having its promotion 
in view, and "actuated by the common pur- 
pose of accomplishing the unlawful end," 
they are conspirators. If a person, under- 
standing the unlawful character of a transac- 
tion, encourages, advises, or in any manner, 
with a view to forwarding the enterprise or 
scheme, assists in its prosecution, lie becomes 
a conspirator. Upon this subject I charge 
you in substance as asked by the defendants' 
counsel as to the defendant Jonas, that if you 
find from the evidence that a conspiracy 
was formed, as alleged, between the other 
defendants, but that the prosecution has failed 
to prove that the defendant Jonas intention- 
ally participated in the transaction, knowing 
it to be such conspiracy, and with a view to 
the advancement of the common design, then 
your verdict as to 'him should be not guilty. 
As to both defendants on trial, it must be 
shown by the evidence (beyond reasonable 
doubt) that they knowingly and designedly 
assented to and united in the unlawful com- 
bination charged, if any such existed, in order 
to make them parties thereto; and the fact 
upon this branch of the case you must deter- 
mine upon all the evidence before you. 

Now I have said that in determining the 
question of the formation or existence of a 
conspiracy, the acts and declarations of the 
persons accused may, among other circum- 
stances, be looked to and considered by the 
jury. Statements of one and in some instan- 
ces* of two of the defendants in the absence 
of the other defendant, and conversations 
with some of the witnesses, on the part of 
one or more of the defendants in the absence 
of the other, have been given in evidence. 
The individual letters and telegrams of the 
different defendants have also been intro- 
duced. It is proper that I should say to you 
that this evidence was admitted as bearing 



(Case No. 15,228) U. S. v. GOLDBERG 

upon the question of the existence of a con- 
spiracy and its nature, if any there was, and 
as shedding light upon the relation of the 
person so speaking to the transaction. These 
declarations, statements and communica- 
tions were and are admissible as bearing upon 
the question of the existence of the alleged 
conspiracy, and as touching the alleged con- 
nection of the persons making the same there- 
with. If a conspiracy be shown to exist, 
the question then follows, were the defendants 
on trial, or either of them, connected with 
that conspiracy as parties thereto. To estab- 
lish the connection of either of the defend- 
ants therewith, such connection must be 
shown, by facts or circumstances, independ- 
ent of the declarations of others, or by his own 
acts, conduct or declarations. And until 
this fact is thus established, he is not to be 
bound by the declarations or statements of 
others. The principle of law and rule of evi- 
dence is that when once a conspiracy or com- 
bination is established, and a defendant's 
connection therewith is shown by independent 
evidence, then he is bound by the acts, dec- 
larations and statements of his co-conspira- 
tors, because in that event each is deemed to 
ussent to or command what is done by any 
other in furtherance of the common object. 
1 Whart. 702. 

So in considering the testimony given as 
to the acts, declarations and statements of 
either one of the defendants when the other 
defendant or defendants was or were not 
present, you are to understand that that testi- 
mony was submitted to you for the purpose 
of showing in the first instance that there 
was a conspiracy formed and existing, and 
that the person or persons making the dec- 
larations, statements and communications 
were parties to it; that the alleged connec- 
tion of any one of the defendants with the 
alleged conspiracy, if any existed, must be 
shown by facts or circumstances independ- 
ent of statements of other defendants in his 
absence, and that when once that connection 
be thus shown, then he becomes affected and 
bound by the declarations and acts of other 
parties to the conspiracy, if any, made and 
done in the course of the prosecution of or 
pending the enterprise and during his connec- 
tion therewith. 

I*f you should believe from the evidence 
that any project was discussed or even a 
combination was formed by the defendants 
or any two of thein to take and carry away 
with intent to steal or destroy the papers 
and records described in the indictment, and 
that such project or combination was wholly 
abandoned by the defendants before any act 
done to effect its object, then you should dis- 
regard and should not consider any statement, 
declaration or act of any one of the defend- 
ants as affecting either of the others made 
or done after such abandonment. 

So, too, if you should find as a fact such 
abandonment under the circumstances just 
stated, and that thereafter Samuel Hinds- 
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kopf individually employed the defendant 
Crosby to procure abstracts of evidence, or 
releases of property seized, or to do other acts 
as an employe for said Rindskopf or for 
Rindskopf Bros., and if you should find that 
any portion of the correspondence in evidence, 
between Crosby and Rindskopf, was subse- 
quent to such abandonment, and that it relat- 
ed to such employment and business pertain- 
ing thereto, and that the defendants Goldberg 
and Jonas were not parties to and had no con- 
nection with such employment or arrange- 
ment between Crosby and Rindskopf; then 
that portion of such correspondence should 
not be considered by you as evidence against 
the defendants on trial. 

Further, if you should find that there 
never was a conspiracy between the de- 
fendants to take and cany away with in- 
tent to steal or destroy the papers and rec- 
ords in question, but that the defendants 
Goldberg and Jonas understood that the acts 
to be accomplished by them and Crosby, 
were to procure abstracts of evidence in 
the supervisor's and collector's oflices in a 
lawful way, and to furnish an attorney to 
defend the Milwaukee parties and to pro- 
cure a release of goods seized by the gov- 
ernment, or to procure a settlement or com- 
promise with the government, and that 
Crosby, without the knowledge, direction or 
procurement of Goldberg or Jonas, said to 
the Milwaukee parties that he would or 
could get some one else to steal or destroy 
the papers or records, then, and in such 
case, the defendants Goldberg and Jonas 
should not be bound by such declarations of 
Crosby, in that regard. 

If, however, the alleged conspiracy be 
shown and the defendants' connection there- 
with be established, then each party is 
bound by the declarations of the other made 
while the conspiracy is pending or is being 
prosecuted. 

I have said that to establish a conspiracy, 
or the connection of a party therewith, di- 
rect proof is not indispensable, and that it 
may be shown by circumstances. Where 
the prosecution in a criminal case rely upon j 
circumstantial evidence, that is, upon proof ' 
of the facts or circumstances which are to 
be used as a means of arriving at the prin- 
cipal fact in question, it is a rule that these 
facts or circumstances must be proved in 
order to lay the basis for the presumption 
which is sought to be established. Each cir- 
cumstance essential to the conclusion must 
be proved to the same extent as if the 
whole issue rested upon the proof of such 
essential circumstance. When the facts and 
circumstances depended upon to establish 
the principal fact are thus proved, the cir- 
cumstantial evidence thus produced may 
generally be relied upon with safety in ar- 
riving at a conclusion as to the guilt or in- 
nocence of the person accused. The burden 
of proof throughout is upon the prosecution 
to prove the guilt of the defendants. To 
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what I have thus far stated it is proper to 
add, that in a case depending upon circum- 
stantial evidence, the rule is that first "the 
hypothesis of delinquency or guilt of the 
offense charged in the indictment should 
flow naturally from the facts proved and be 
consistent with them all. and second, the 
evidence must be such as to exclude every 
reasonable hypothesis but that of his guilt 
of the offense imputed to him; or in other 
words, the facts proved must all be con- 
sistent with and point to guilt only, and 
must be inconsistent with innocence." Peo- 
ple v. Bennett, 49 N. Y. 137. 

Witnesses have been called in the course 
of the trial who testify to their own par- 
ticipation in fraudulent and criminal prac- 
tices, and some of whom are under indict- 
ment for such practices in this court, and 
have pleaded guilty to the charges presented 
against them. There has been much criti- 
cism of their testimony, and considerable 
discussion of the question as to the weight 
to which their testimony is entitled. The 
court instructs you upon this subject, that 
it is the settled rule in this country that 
even accomplices in the commission of 
crime are competent witnesses, and that the 
government has the right to use them a$ 
witnesses. It is the duty of the court to 
admit their testimony, and that of the jury 
to consider it. 

The testimony of accomplices is, however, 
always to be received with caution, and 
weighed and scrutinized with great care by 
the jury, who should not rely upon it un- 
supported, unless it produces in their minds 
the most positive conviction of its truth. It 
is just and proper in such cases for the 
jury to seek for corroborating facts and cir- 
cumstances in material respects. But this 
is not absolutely essential, provided the tes- 
timony of such witness produces in the 
minds of the jury full and complete convic- 
tion of its truth. 

You must be convinced beyond reasonable 
doubt that the defendants on trial have 
committed the offense or offenses charged, 
in order to convict them. Each and every 
fact necessary to constitute the offense, 
must be so proved— that is, beyond reason- 
able doubt Until guilt is proven there is 
an absolute presumption of innocence. The 
law does not permit the defendants to testi- 
fy, and this presumption of innocence 
stands in their favoi, until by competent 
testimony it is overthrown and guilt estab- 
lished beyond reasonable doubt It is the 
settled rule in criminal cases, that a convic- 
tion cannot be secured upon strong sus- 
picion or probabilities of guilt, nor, as in 
civil cases, upon * mere preponderance of 
evidence, though the weight and character 
of the evidence are to be passed upon by 
you in determining whether the charge or 
cha rges a re proven beyond reasonable 
doubt. By reasonable doubt is meant an 
actual, substantial doubt that arises and 
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rests in the mind as testimony is weighed 
and considered— that results after the exer- 
cise of judgment and reason when fairly 
and candidly applied to an investigation of 
the evidence. 

If the evidence convinces you beyond rea- 
sonable doubt that the defendants on trial 
are, or that either of them is guilty as char- 
ged in the counts of this indictment, or 
either of them, then you should so find. If 
all the facts essential to constitute the of- 
fense or offenses charged are not estab- 
lished, and guilt is not proven beyond rea- 
sonable doubt, then the government cannot 
rightfully ask a conviction, and it would be 
your duty to acquit. 

The indictment charges that the three de- 
fendants, Goldberg, Jonas and Crosby, con- 
spired together to commit the offense nam- 
ed. If you find that a conspiracy was form- 
ed by any two of the defendants named in 
the indictment, but that one only of the 
defendants on trial was a party to that con- 
spiracy, and that the other was not, you 
should acquit the defendant so "found not 
to be a party to it, and should convict the 
other, if found guilty 

Verdict, not guilty. 

See TJ. S. v. Nunneinacher [Case No. 15,902]. 
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UNITED STATES v. GOLDING. 

[2 Cranch, C. C* 212.] i 

Circuit Court, District of Columbia. June 
Term, 1820. 

Post-Office — Embezzlement kkom Mail — In- 
dictment. 

1. In an indictment under the 18th section 
of the act of tlw 30th of April, 1S10 [2 Stat. 597], 
•'regulating the wist-office establishment," against 
a person employed in a department of the gen- 
eral post-office, chaiging him with embezzling 
letters, with which he was intrusted, and steal- 
ing therefrom sundry bank-notes, it is not nec- 
essary to aver that the letters were intended 
to he conveyed by post, nor to describe particu- 
larly the letters, or the bank-notes, it being aver- 
red that the particular description of the letters 
and of the bank-notes, was unknown to the 
grand jurors. 

2. It is not a valid objection to the indictment, 
that the embezzlement of the letters* and steal- 
ing therefrom the bank-notes, are charged in the 
same count of the indictment. 

This was an indictment under the 18th sec- 
tion of the act of the 30th of April, 1810 (2 
Stat. 59PT), "regulating the post-office estab- 
lishment." It consisted of a single count, and 
charged that Richard Golding on the 10th of 
July, 1819, "was employed in one of the de- 
partments of the general post-office, to wit, 
at the post-office established at Washington 
City in the county of Washington, as a mes- 
senger and sorter of letters, and in virtue of 
his said employment, was intrusted by the 

i [Reported by Hon William. Cranch, Chief 
Judge.] 
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postmaster of the said post-office, with sun- 
dry and great numbers of letters and packets, 
sent by mail to said post-office, addressed to 
the postmaster-general of the United States, 
and containing sundry and great numbers of 
bank-notes," &c, "belonging to the postmas- 
ter-general, and to him remitted, and by him 
to have been then and there received for the 
use of the United States; and that the said 
Golding, after the 30th day of April, 1810, 
viz., on the 10th day of July, in the year first 
aforesaid, with force and arms at" &c, "so be- 
ing employed as such messenger and sorter of 
letters as aforesaid, and so being intrusted 
with, and having received in virtue of his said 
employment, at and from the said post-office 
at Washington, the said letters and packets 
so containing the said bank-notes," &c, "to be 
by him sorted, and duly filed, and placed in 
the said office, unlawfully, wilfully, injurious- 
ly, and fraudulently did secrete, embezzle, 
and destroy sundry and great numbers of the 
said letters and packets, so being addressed 
and directed to the postmaster-general as 
aforesaid, (the particular number, dates, pur- 
port, and description of the said letters and 
packets to the jurors aforesaid being yet un- 
known,) from sundry postmasters of sundry 
post-offices, (to the jurors aforesaid yet un- 
known,) and out of the said letters, unlaw- 
fully, injuriously, wilfully, and fraudulently, 
then and there did steal and take sundry and 
great numbers of bank-notes of great value, 
to wit, of the value of $405, la wf til money of tlie 
United States, (the particular and respective 
numbers, denominations, marks, and descrip- 
tions whereof, are to the jurors aforesaid, yet 
unknown,) belonging to the said postmaster- 
general, and to him remitted, and by him to 
have been then and there received for the use 
of the United States aforesaid, to the great 
fraud and damage of the said postmaster-gen- 
eral, and of the United States, to the manifest 
fraud, breach, and violation of the trust so re- 
posed in him, Richard Golding, by virtue of 
his said employment at the said post-office, as 
aforesaid, to the evil example of all others in 
the like case offending, against the form of 
the statute, and act of congress, in such case 
provided, and against the peace and govern- 
ment of the United States." 

Mr. Key and Mr. Redin, for defendant, mov- 
ed in arrest of judgment: (1) That the of- 
fence, by the statute, is embezzling letters 
"intended to be sent by post," but the indict- 
ment does not charge that the embezzled let- 
ters were intended to be sent by post. (2) 
That two offences, viz., embezzlement of the 
letters, and stealing the bank-notes are char- 
ged in one count (3) That the charge of em- 
bezzling "sundry and great numbers of the 
said letters and packets, and of stealing sun- 
dry and great numbers of bank-notes," is too 
rague and uncertain. 

Mr. Jones, for the United States, contra. (1) 
The indictment states that the letters and 
packets were actually sent by mail; they 
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must therefore have been intended to be sent 
by post. It is not necessary that they should 
not have arrived at the place of their desti- 
nation. But the charge of embezzlement is 
only inducement. The charge is, that hav- 
ing embezzled the letters and packets, he 
therefrom stole the bank-notes. The gist of 
the indictment is the stealing, not the em- 
bezzling; and the clause of the statute re- 
specting the stealing bank-notes from letters, 
does not require that the letters should be 
sent, or intended to be sent by post; it is only 
necessary that they have "come to his pos- 
session.'* (2) It is no objection that both of- 
fences are charged in one count; one of them 
being charged as inducement of the other. It 
is the common and approved form to charge 
the defendant with all the offences which the 
statute enumerates alternatively in the same 
clause, and to convert "or" into "and"; as in 
forgery the form is, that he forged, and caused 
to be forged, &c. (3) "Sundry letters and 
packets," and "sundry bank-notes," is a suffi- 
cient description, when the grand jurors say 
that the number and particular description 
thereof is yet unknown to them. It is the 
best description they can give; and the num- 
ber and particular description, are not of the 
essence of the offence. 

THE COURT overruled the motion in ar- 
rest of judgment, and sentenced the prisoner 
to six months* imprisonment ; and by the 
22d section of the act. it is enacted that ev- 
ery person who shall be imprisoned by a judg- 
ment of court, under and by virtue of the 
18th, 19th, 20th, or 21st sections of the act, 
shall be kept at hard labor during the period 
of such imprisonment. 



Case No. 15,225. 

UNITED STATES v. GOLDMAN et al. 

[3 Woods, 1ST.] i 

Circuit Court, D. Louisiana. Nov. Term, 1878. 

Conspiracy— Indictment— Congkessioxal Elec- 
tions—Federal Jurisdiction. 

1. An indictment based on section 5520, Rev. 
St. U. S., for conspiracy to prevent by force, 
etc., a citizen lawfully authorized to vote from 
giving his support and advocacy in a legal man- 
ner in favor of the election of a lawfully qualified 
person as a member of congress, need not set out 
the acts of advocacy and support which the con- 
spiracy was formed to prevent. 

rCited in U. S. v. Milner, 36 Fed. S91.] 
^ 2. The jurisdiction of a court of the United 
States to try persons accused of conspiracy under 
said section, is not ousted by the fact that the 
indictment charges that in carrying out their 
design the conspirators were guilty of a crime 
of which the state courts had exclusive juris- 
diction, even though such crime were of higher 
grade than the conspiracy charged. 

3. Section 2 of article 1 of the constitution of 
the United States, confers upon the electors in 
each state, who have the qualifications requi- 

* [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



! site for electors of the most numerous branch 
of the state legislature, the right to vote for 
representatives in congress, and congress has the 
constitutional power to protect that right. 

4. Power is conferred on congress, by section 
4 of article 1 of the constitution, to regulate 
the time, place and manner of holding elections 
for representatives in congress. This includes 
the power to protect the electors in a free inter- 
change of views, in making a free choice, and 
m expressing that choice freely at the ballot- 
box. 

5. Congress had constitutional power to enact 
section 5520 of the Revised Statutes, 

Heard on demurrer to indictment. The in- 
dictment was based on section 5520, Rev. St., 
which declares: "If two or more persons in 
any state or territory conspire to* prevent by 
force, intimidation or threat any citizen who 
is lawfully entitled to vote from giving his 
support or advocacy in a legal manner to- 
ward or in favor of the election of any law- 
fully qualified person as an elector for presi- 
dent or vice-president of the United States, 
or as a member of the congress of the United 
States, or 'to injure any citizen in person or 
property on account of such support or ad- 
vocacy, each of such persons shall be pun- 
ished by a fine of not less than $500 nor 
more than $5,000, or by imprisonment with or 
without hard labor not less than six months 
nor more than six years, or by both such 
fine and imprisonment" The indictment 
consisted of three counts. The first charged 
that [J. Carneal] Goldman and the other de- 
fendants, on October 12, 1878, at the parish 
of Tensas, "did conspire together, and with 
others, to the grand jurors unknown, to pre- 
vent by force, intimidation and threats Flem- 
ing Branch. Daniel Canada, Willie Singleton 
and others, whose names are to the grand 
jurors unknown, from then and there giving 
their support and advocacy in a legal man- 
ner towards the election of one J. W. Fair- 
fax, a lawfully qualified person, as a mem- 
ber of the congress of the United States 
from the Fifth congressional district of the 
state of Louisiana, they the said Fleming 
Branch, Daniel Canada, Willie Singleton and 
others aforesaid, each and every one of them 
then and there being citizens of the United 
States and of the said state of Louisiana, 
duly and properly registered under the laws 
of Louisiana and lawfully entitled to vote. 
That for the purpose of effecting the object 
of the said conspiracy by force, intimidation 
and threats, as aforesaid," the said Goldman 
and others therein named, "did on ihe said 
12th day of October, A. D. 1878, at and in 
the said parish of Tensas and state of Louisi- 
ana, assault and shoot and inflict great bod- 
ily injury upon the said Fleming Branch, 
Daniel Canada, Willie Singleton and others, 
as aforesaid, and upon each and every one of 
them, contrary to the form of the statute," 
etc. The second count charged that the de- 
fendants and others did feloniously conspire, 
at the same time and place stated in the first 
count, "to prevent by force, intimidation and 
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threats certain citizens of the United States, 
and of the said state of Louisiana, residing 
in the parish of Tensas, in said state, and 
in the Fifth congressional district thereof, 
to wit, Fleming Branch, Daniel Canada, Wil- 
lie Singleton and others, whose names are to 
the grand jurors unknown, from giving their 
support and advocacy in a legal manner, to 
wit, by convoking and holding public meet- 
ings; by the delivery of public addresses; 
by the organization of political clubs and so- 
cieties, and by other similar and lawful 
means towards* and in favor of the election 
at a general election thereafter, to wit, on 
the first Tuesday after the first Monday in 
,the month of November then ensuing, to be 
held under the laws of the state of Louisi- 
ana, in the said parish of Tensas, and at 
which said election a member of the congress 
of the United States for the said Fifth con- 
gressional district of the state of Louisiana 
was to be voted for and elected, of one J. 
W. Fairfax, a person then and there lawfijl- 
ly qualified, as a member of the congress of 
the United States for the said Fifth congres- 
sional district of Louisiana, they, the said 
Fleming Branch, Daniel Canada, Willie Sin- 
gleton and others aforesaid, and each and 
every one of them then and there being law- 
fully entitled to vote at the general election 
so then about to be held as aforesaid." The 
second count avers the overt acts of the de- 
fendants in carrying out said alleged conspir- 
acy in the same words substantially as the 
first, and concludes "contrary to the form of 
the statute," etc. The third c6unt charged 
that the defendants did feloniously conspire 
among themselves, and each with the other, 
to injure Fleming Branch, Daniel Canada, 
Willie Singleton and others, • to the grand 
jurors unknown, citizens of the United States, 
and of said parish of Tensas and state of 
Louisiana, and legally qualified voters, in 
their person and property, on account of the 
support and advocacy by them, the said 
Branch, Canada, Singleton and others afore- 
said, then and there given in a legal manner, 
to wit, by convoking and holding public 
meetings; by the delivery of public address- 
es, and by the organization of political clubs 
and by other similar and lawful means to- 
wards' and in favor of the election of a law- 
fully qualified person, to wit, one J. W. Fair- 
fax, as a member of the congress of the Unit- 
ed States for the. Fifth congressional district 
of the state of Louisiana, at a general elec- 
tion to be held, to wit, on the first Tuesday 
after the first Monday in November, A. D. 
187S, according to the laws of the state of 
Louisiana, etc. This count then alleged the 
overt acts committed by the defendants in 
carrying out said conspiracy, in substantially 
the same terms as the first and second 
counts, and concluded "contrary to the form 
of the statutes," etc. 

The defendants filed demurrers to each of 
the three counts on substantially the same 
grounds. The grounds pressed upon the at- 
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tention of the court were: (1) That the 
counts were defective in not specifying the 
time, place and circumstances of the acts of 
advocacy and support of the election of said 
Fairfax as a member of congress by said 
Branch and others. (2) It was objected that 
in the execution of the conspiracy it was al- 
leged that the conspirators shot the parties 
against whom the conspiracy was formed, 
and therefore the allegations as to the overt 
acts showed a merger of the lesser crime in 
the greater, and thus the indictment on its 
face showed a want of jurisdiction in this 
court. (3) It was objected that the act of 
congress on which the indictment is based 
was unconstitutional. 

A. H. Leonard, U. S. Atty., for the United 
States. 

T. J. Semmes, W. F. Mellen, and Julius 
Aroni, for defendants. 

Before WOODS, Circuit Judge, and BIL- 
LINGS, District Judge. 

WOODS, Circuit Judge. We shall notice 
the objections to the indictment in the order 
above stated. 

1. With respect to the statements of the 
charge in an indictment for conspiracy, it 
may be observed that though it is usual to 
state the conspiracy, and then show that in 
pursuance of it certain overt acts were done, 
it is sufficient to state the conspiracy alone. 
And it is not necessary to state the means by 
which the object was to be effected, as the 
conspiracy may be complete before the 
means to be used are taken into considera.- 
tion. Reg. v. Best, 2 Ld. Raym. 1167; 3 Chit. 
Cr. Law, 1143. This is the rule at common 
law when the conspiracy is to commit some 
offense known to the law. It is only when 
the conspiracy is to commit some act not an 
offense that the indictment must show some 
illegal act done in pursuance of the conspira- 
cy. Rex v. Seward, 1 Adol. & El. 706. Thus, 
where* an indictment charged that the de- 
fendants conspired together, by indirect 
means, to prevent one H. B. from exercising 
the trade of a tailor, and it was contended 
that it should have stated the fact on which 
the conspiracy was founded, the means used 
for the purpose, Lord Mansfield, C. J., said: 
"The conspiracy is stated and its object; it is 
not necessary that any means should be stat- 
ed." And Buller, J., said: "If there be any 
objection, it is that the indictment states too 
much; it would have been good, certainly, if 
it had not added, 'by indirect means/ and 
that will not make it bad." Note to Rex v. . 
Turner, 13 East, 231. When the indictment 
charged that, the defendant conspired by di- 
vers false pretenses and subtle means and de- 
vices to obtain from A. divers large sums of 
money, and to cheat and defraud him thereof, 
it was held that, the gist of the offense being 
the conspiracy, it was quite sufficient to state 
the fact and its object, and not necessary to 
set out the specific pretenses. Bailey, J., 
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&aid: "When the parties had once agreed to 
cheat a particular person of his moneys, al- 
though they might not then have fixed on any 
means for that purpose, the offense of con- 
spiracy was complete." Rex v. Gill, 2 Barn. 
& Aid. 204; State v. Bartlett, 30 Me. 132. 
But when the act only becomes illegal from 
rhe means used to effect it, the illegality of it 
should be explained by proper statements. 
Com. v. Hunt, 4 Mete. [Mass.] 111. These 
rules of pleading throw light upon the first 
objection made to the indictment. 

The first and second counts of the indict- 
ment charge a conspiracy to prevent certain 
qualified voters from giving their support 
and advocacy in a lawful manner towards 
the election of a certain qualified person as 
a member of congress, and ai:ege certain acts 
done in furtherance of the conspiracy. The 
law makes such a conspiracy an offense. 
Now, as the support and advocacy which the 
alleged conspirators sought to prevent were, 
as stated in the first and second counts, to be 
given in the future, it is clearly not. neces- 
sary to allege wtot shape that support and 
advocacy were to take. The defendants could 
conspire to prevent the advocacy and sup- 
port, in a lawful manner, by the voters, of 
the election to congress of the person named, 
without knowing by what means that advo- 
cacy and support were to be carried on, and 
even before the means were agreed upon by 
the persons by whom the support and advo- 
cacy were to be given. Might not the of- 
fense of conspiracy, as was said by Justice 
Bayley, be complete before it was possible 
to know or aver what was the manner in 
which the support and advocacy weie to be 
given? As an indictment for conspiracy to 
do an unlawful act ne:d not show what were 
the means to be used, the offense of con- 
spiracy being complete befoie the means to 
carry out the conspiracy are agreed on; so 
we say that a conspiracy to prevent by force, 
intimidation and threats any ci izen entitled 
to vote from giving his advocacy or support 
in a lawful manner to the candidate of his 
choice, need not set out the acts of advocacy 
and support, for the crime of conspiracy may 
be complete before the form in which the ad- 
vocacy and support is to be given is known 
to the conspirators, or even to the persons 
against whom the conspiracy is directed. 
Suppose, for instance, three persons meet to- 
gether and enter into a conspiracy, by which 
they agree, in order to prevent an influen- 
tial person of the opposite political party 
from giving his support and advocacy to 
a particular candidate, to arrest him and 
restrain him of his liberty until after the 
election, and actually carry their purposes in- 
to execution. It is clear that the conspiracy 
forbidden by section 3520 would be complete, 
and yet it would be impossible to aver and 
prove what acts of support and advocacy by 
the person so restrained were contemplated 
by him, or were prevented by the conspiracy. 
We are of opinion therefore, that the first 
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count, which does not state the acts of advo- 
cacy and support which the defendants are 
charged with conspiring to prevent, is not de- 
fective in that particular; and as the second 
and third counts do *et out the acts which 
the conspiracy was directed to prevent, with- 
out, it is true, giving details of time and 
place, that a fortiori they are not open to the 
objection under consideration. 

2. In support of the second objection to the 
indictment it is said that, under the law of 
conspiracies, should an overt act result in 
murder, the conspiracy is lost in the greater 
crime. The indictment, it is said, alleges that 
in the execution of the conspiracy the con- 
spirators shot the parties aga'nst whom the 
conspiracy was formed, and it is claimed that 
these allegations show a merger of the lesser 
crime in the greater, and so, on the face of 
the indictment, show a want of jurisdiction 
in this court. I*- is sufficient to say, in an- 
! swer to this objection, that, in the first place 
the indictment does not disclose any crime 
committed by the defendants of a higher de- 
gree than the conspiracy charged, and if it 
did, it would not follow that this court would 
be ousted of jurisdiction to try the accused 
for conspiracy. Even if it were shown that 
the defendants had been guilty of murder- 
that beiug an offense against the law of an- 
other sovereignty, and not against the laws 
of the United States, and therefore not tria- 
ble in the federal courts— this court w„uld 
not be ousted of jurisdiction merely because 
it was disclosed that an offense of a higher 
grade had been committed against the laws 
of the state 

3. The third objection to the indictment, 
which was the one most earnestly pressed, is 
that the act upon which it is founded is un- 
constitutional—or, rather, to state the objec- 
tion more precisely, that congress was with- 
out constitutional authority to pass the act. 
In the case of Fletcher v. Peck, 6 Cranch [10 
TJ. S.] 187, Chief Justice Marshall said: 
"The question whether a law be void for its 
repugnancy to the constitution is at all times 
a question of delicacy which ought seldom if 
ever to be decided in the affirmative in a 
doubtful case. The court, when impelled by 
duty to render such a judgment, would be 
unworthy of its station could it be unmind- 
ful of the solemn obligation which that sta- 
tion imposes. But it is not on slight impli- 
cation and vague conjecture that the legis- 
lature is to be pronounced to have transcend- 
ed its powers and its acts to be considered 
void. The opposition between the constitu- 
tion and the law should be such that the 
judge feels a clear and strong conviction of 
their incompatibility with each other." And 
in the case of Dartmouth College v. Wood- 
ward, 4 Wheat [IT U, Sj 625, the same emi- 
nent judge said, speaking in reference to the 
constitutionality of a legislative act: "On 
more than one occasion this court has ex- 
pressed the cautious ciicumspection with 
which it approaches the consideration of 
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such Questions, and has declared that in no 
doubtful case would it pronounce a legisla- 
tive act to be contrary to tlw constitution." 
Guided by tliese words of caution, we shall 
consider the question now to be passed upon. 
The clauses of the constitution of the United 
States which ii is claimed empower con- 
gress to pass the net in question are section 
2 of article 1, which declares that "the house 
of representatives shall be composed of 
members chosen every second year by the 
people of the several states, and the electors 
in each state shall have the qualifications 
requisite for electors of the "most numerous 
branch of the state legislature," and section 
4 of the same article, which provides that 
"the times, places and manner of holding 
elections for the senators and representa- 
tives shall be prescribed in each state by 
the legislature thereof, but the congress may 
at any time, by law, make or alter such reg- 
ulations, except as to the places of choosing 
senators," and the last clause of section eight, 
article one, which declares that "congress 
shall have power to make all laws which shall 
be necessary and proper for carrying into ex- 
ecution the foregoing powers, and all other 
poweis vested by this constitution in the gov- 
ernment of the United States, or in any de- 
partment or officer thereof." The question 
whethei this legislation is supported by sec- 
tion 2 of article 1, above quoted, depends on 
whether that section confers the right to 
vote foi members of congress on such elect- 
ors in the state as are qualified by its laws, 
as electors of the most numerous branch of 
the state legislature. If such a right is con- 
ferred, then it is a right which congress has 
power to protect by law. Rights and im- 
muuities .created by, or dependent upon, the 
constitution of the United States, can be pro- 
tected by congress. U. S. v. Reese, 92 U. S. 
217; U. S. v. Cruikshank, Id. o42. It is 
true, and has been so said by the supreme 
court of the United States, that the constitu- 
tion of the United States has not conferred 
the right of suffrage upon any one, and that 
the United States have no voters of their 
own creation in the states. Minor v. Hap- 
persett, 21 Wall. [$S U. S.] ITS. But this 
language refers solely to voters at an election 
for state officers, and so far as such elections 
-are concerned, the United States has no vot- 
ers of its own. In the case of U. S. v. 
Reese, 02 U S. 217, the supreme court ex- 
pressly reserves any opinion on the effect of 
.article 1, § 4, of the constitution in respect 
to elections for senators and representatives. 
The constitution does not describe a class 
who, independent of state laws, are entitled 
to vote for members of congress. But sec- 
tion 2 of article 1 declares in the most un- 
mistakable terms that members of congress 
shall be chosen by the people of the several 
states, who shall have the qualifications req- 
uisite by the state laws for electors of the 
most mimerons branch of the state legisla- 
ture. 
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Now, the question is, has an elector who is 
qualified by state law to vote for the most 
numerous branch of the state legislature, a 
right conferred upon him by this clause of the 
constitution to vote for members of congress? 
To us it seems clear that he has. Suppose a 
state should attempt by law, though without 
distinction as to race, color or previous condi- 
tion, to exclude a certain part of those having 
the qualifications requisite for electors of the 
most numerous branch of the state legislature 
from the right to vote for members of con- 
gress. Would such an act be constitutional? 
Clearly not. And it is clear also that it would 
deprive the excluded citizen of a right derived 
from the constitution of the United States, 
which says to him if you are qualified to vote 
for the, most numerous branch of the state 
legislature you are qualified to vote for mem- 
bers of congress, and the house of representa- 
tives shall be composed of members chosen by 
electors such as you. It seems to be clear 
that the language of the section under consid- 
eration could not have been intended merely 
to give a basis of representation; that was 
provided for by other clauses of the constitu- 
tion. If this be so, it must follow that it was 
intended as a declaration as to who of the 
people of the states should have the right to 
vote for representatives in congress. As, 
therefore, the elector qualified by state laws 
derives his right to vote for members of con- 
gress from the constitution of the United 
Sta'tes, congress has the power to protect him 
in that right. Section 4 of article 1, in effect, 
declares that the congress may at any time, 
by law, make regulations prescribing the 
time, place and manner of holding elections 
for senators and representatives, except as to 
the places of choosing senators. The purpose 
of conferring this power upon congress was 
that the country might not be in danger of 
having no congress through the indifference of 
the states or their hostility to the general gov- 
ernment. It was to place it out of the power 
of the states to prevent the election of a con- 
gress by obstructive laws or in any other way. 
The ultimate right of regulating the time, 
place and manner of choosing representatives, 
and the time and manner of choositig sena- 
tors, was therefore given to congress, so that 
it might always be within the power of con- 
gress to secure the election of a senate and 
house of representatives. Stoiy, Const. § 817. 
The clause of the constitution under consid- 
eration does not confer rights or privileges up- 
on the individual citizen. It is a clause fram- 
ed to secure the existence of the government 
itself, and was made in the interest of all the 
people of all the states. Such being the ob- 
ject and scope, what is the power granted by 
it? It authorizes congress to regulate the 
time, place and manner of choosing repre- 
sentatives in congress. The terms "time and 
place" need no commentary. What is meant 
by the words "manner of holding elections?" 
An election is not simply the depositing of a 
ballot in a box. If the elector is forced to 
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vote a certain ballot against his will it is not 
an election so far as he is concerned, and 
equally so if he is prevented by violence from 
voting at all. An election is the expression 
of the free and untraimneled choice of the 
electors. There must be a choice and the ex- 
pression of it to constitute an election. Under 
our American constitution an election implies 
a free interchange and comparison of views on 
the part of the people who are voters, and 
finally an independent expression of choice. 
Any interference with the right of the elector 
to make up his mind how he shall vote is us 
much an interference with his right to vote as 
if he were prevented from depositing his bal- 
lot in the ballot-box after he had made up his 
mind. It is conceded that congress may declare 
that the elections for representatives shall 
be by ballot. Congress has so declared with- 
out objection or challenge from any quarter. 
Rev. St. S 27. What was the purpose of that 
enactment? Clearly that the elector might be 
free to vote according to his choice. If it is 
within the power of congress for such a pur- 
pose to regulate his method of voting, congress 
could adopt any other measures leading to the 
same result. It could say that armed men 
should not infest the vicinity of the polls; it 
could say that the voters should have the 
right of free interchange of views on the day 
of voting. All this would as clearly be regu- 
lating the manner of holding the elections as 
prescribing that the election should be by bal- 
lot. If congress could make such regulations 
for election day it could make them for any 
previous day. In short, in prescribing the 
manner of holding elections, it could protect 
the voter in making his choice, and after- 
wards expressing that choice at the polls, for 
both these things are included in an election. 
Suppose our method of elections were like that 
used in England, where the candidates ap- 
pear upon the hustings and address the vot- 
ers, and the vote is taken, as it often is, by 
a show of hands; would not an act of par- 
liament making any violence offered to the 
candidates, while addressing the voters, a 
penal offense be a regulation of the manner 
of holding the election? With us the can- 
vass so*netimes lasts for weeks, but that 
does not change the principle. Any law the 
purpose of which is to enable the voter to 
make a free and intelligent choice, and to ex- 
press that choice freely at the ballot-box, is 
-a regulation of the manner of holding the 
election. 

The act of congress under consideration 
was framed for that purpose in respect to 
elections for representatives in congress, and 
it seems to us is plainly warranted by section 
4, art. 1, of the constitution. The first and 
fourth sections of article 1, taken together, 
it seems to us leave no doubt upon the ques- 
tion. The first declares that representatives 
shall be elected by the people of the states, 
and adopts the qualification of electors pre- 
scribed by the states for electors of the most 
numerous branch of the legislature. The 
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second authorizes congress to regulate the- 
manuer of holding such elections. The two 
sections are intended to place the election of 
representatives in the ultimate power of con- 
gress, so as to secure at all times a house or 
representatives, first by preventing obstruc- 
tive legislation by the states, and, second, se- 
curing to the voter the protection of the gen- 
eral government. 

We both concur in the opinion that the leg- 
islation under consideration is clearly within 
the constitutional power of congress, and our 
judgment is that the demurrer to the indict- 
ment should be overruled. 



UNITED STATES (GOLDSBOROUGH v.). 
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Case ISTo. 15,226. 

UNITED STATES v. GOLDSTEIN'S SURE- 
TIES. 

[1 Dill. 413.] i 
Circuit Court, D. Kansas. 1871. 
Recognizance— Requisites of Validity. 
Bonds to secure the appearance of a per^m 
charged with crime must be taken and executed 
m pursuance of the order of the proper court or 
officer; aud where, in distinct offences, two 
bonds, in different sums, were required, one bond 
for the aggregate amount was adiudged to im- 
pose no liability upon the sureties. 
[Cited in U. S. v. Horton, Case No. 15,303: 

U. S. v. Hudson, 65 Fed. 73.] 
[Cited in Roberts v. State. 34 Kan. 151 S 
Pae. 24G.] 

A United States commissioner, on proper 
complaint and proceedings before him, re- 
quired a person charged with receiving stolen 
property of the United States, knowing it to 
be stolen, to give bail in the sum of $500 to ap- 
pear at the next term, and the commissioner 
at the same time, on another charge of like 
nature, required the same person to give bail 
in the sum of $200 to appear at the next term. 
&c; and one bond for $700 was taken; and 
the principal eognizor having failed to appear, 
it was declared forfeited. This proceeding 
is a scire facias against the sureties. 

Mr. Horton, U. S. Dist. Atty. 

Stillings & Fenlon, for defendants. 

Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

DILLON, Circuit Judge. Bonds or recog- 
nizances of this character are binding only 
when taken in pursuance of law and the order 
of a competent court or officer. No order was 
made authorizing a single bond for $700, and 
the bond taken was a substantial departure 
from the bonds required by the commissioner, 
and was not therefore obligatory on the sure- 



i [Reported by Hon John F. Dillou, Circuit 
Judge, and hero reprinted by permission.! 
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ties. State v. Buffum, 2 Fost (N. H.) 267. 
Judgment accordingly. 

Recognizance to secure appearance on criminal 
charge binding only when in pursuance of order 
of proper officer. Cited U. S. v. Horton [Case 
No. 15,393]. 

Case "No. 15,227- 

UNITED STATES v. The GOOD FRIENDS. 

[4 Hall. Law J. 488.1 

District Court, D. Delaware. May 5, 1S12. 

Violation* of Nonimportation Laws— Libel op 
Forfeiture— Acquisition of Spanish Terri- 
tory by United States— Unauthorized Acts 
of Public Agent. 

[1. Where sin American vessel was laden in 
England in 1811 with a cargo of dry goods of 
British manufacture, and cleared thence for 
Amelia Island, Rio Janeiro, and Philadelphia, 
and proceeded to Amelia Island, and lay there 
for about two months, without breaking bulk, 
after which she sailed direct to Philadelphia, 
held that, in view of these movements, and of 
certain letters found on board from the owner 
to the supercargo, which indicated an expec- 
tation that the cargo would be brought to Phila- 
delphia, the same must be found to have been 
"put on board" the ship with the intent to import 
the same into the United States, within the 
meaning of the 6th section of the nommporta- 
- tion act of March 1, 1S09 (2 Stat. 528). and 
' was consequently subject to forfeiture there- 
under.] 

[2. The nonimportation act of March 1. 1S09, 
must be construed to prohibit the introduction 
into the United States of every article of Brit- 
ish merchandise or manufacture for any use 
whatever, without any exception which would 
permit a shipowner to import any articles (such, 
for instance, as anchors, sheathing copper, charts, 
etc.) intended for his own use.] 

[3. Act Cong. Jan. 15, 1811 (3 Stat. 471), au- 
thorizing the president to take possession of all 
or anv part of the Spanish territory lying east 
of the river Perdido and south of the state of 
Georgia, etc., "in case an arrangement has been 
or shall be made with the local authority of 
said territory for delivering up the possession of 
the same, or any part thereof, to the United 
States, or in the event of an attempt to occupy 
the said territory, or any part thereof, by a 
foreign government," gave authority to acquire 
the territory only in a friendly manner, and 
by compactor negotiation without hostility, or 
the exhibition of military force, except in case 
of an attempt by a foreign force to occupy the 
same; and hence, in the absence of any such at- 
tempt, the action of the American agent in ac- 
cepting a cession of Amelia Island from a party 
of armed people calling themselves "Patriots," 
who, bv an exhibition of force, had, a short 
time before, compelled the Spanish authorities 
to capitulate to them, was without authority of 
law.] 

[4. The term "local authority," as used in 
the foregoing act of congress, meant such au- 
thoritv as had the immediate government or su- 
perintendence of the territory to be surrendered, 
namely, the Spanish colonial authority, and no 
other.] 

[5v The act of the agent of the United States, 
after thus acquiring possession of Amelia Is- 
land, in granting to American vessels then ly- 
ing there clearances to ports of the United 
States upon giving bond for payment of duties 
on their cargoes, was wholly void in respect to 
a vessel laden with goods of British manufac- 
ture, and could not in any way operate to pre- 
vent a forfeiture thereof under the nonimporta- 
tion act of March 1, 1809.] 



(Case No. 15,227) U. S. v. GOOD 

[6. A bond given with a condition that obliges 
a person to bring goods of British manufacture 
into a port of the United States in violation of 
the nonimportation laws is void.] 

[This was a libel of forfeiture filed against 
the ship Good Friends and cargo, charging a 
violation of the nonimportation act of March 
1, 1809.] 

FISHER, District Judge. The ship Good 
Friends, Robert Thompson, master, owned 
and claimed by Stephen Girard, merchant, of 
Philadelphia, registered on the 9th of March. 
1804, laden with flour and carrying a sea let- 
ter dated 27th of July, 1811, sailed from the 
Capes of Delaware on the first of August. 
1811, was bound for the port of Lisbon, in 
the kingdom of Portugal, and a market. She 
arrived on the 30th of August at Lisbon, and 
discharged and sold her flour agreeably to in- 
structions. She left Lisbon after the sale 
of her outward cargo about the last of Sep- 
tember. The supercargo landed in England 
ou the 10th of October. Ten days afterwards 
the Good Friends arrived at Loudou. At the 
time of the vessel's arrival at London, Mr. 
Charles Banker, on account of the claimant 
(who had already sailed for and had arrived 
in England), had purchased about 10,000 
pounds sterling worth of her inward cargo. 
The purchases of the inward cargo were made 
from funds of the claimant already in Eng- 
land, in the hands of Baring Brothers & Co. 
These purchases closed about the middle of 
December in the same year. The ship left 
England on the 4th of January, 1812, laden 
with dry goods of best quality of British man- 
ufacture. Her clearance, dated 14th Decem- 
ber, 1811, from the custom-house of London, 
is for Amelia Island, a Spanish port, Rio 
Janeiro, in the Brazils, a Portuguese port, 
and Philadelphia. On the 9th or 10th of Feb- 
ruary, 1812* the ship arrived at Amelia Is- 
land, after a direct voyage from London to 
that 'place. She lay there, without breaking 
bulk, until the 10th of April, when she sailed 
for the port of Philadelphia; and on the 12th 
of the same month, arriving in the waters of 
the Delaware, she was seized by an officer of 
the revenue for this district, for the violation 
of a law of the United States passed on the 
first of March, 1S09, commonly called the 
"Nonimportation Act." The Good Friends, 
for this offence, was libelled by the proper 
officer on the part of the United States in this - 
district, on the 5th day of May last, as for- 
feited. This cause was heard at great length 
at the November term last of this court, sit- 
ting at Newcastle. 

The fourth section of the act of congress 
above mentioned prohibits the importation 
into the United States or the territories there- 
of, after the 20th of May following, of any 
goods, wares, and merchandizes whatsoever 
from any port situated in Great Britain or 
Ireland, or any of the colonies or dependencies 
of Great Britain, or from any port or place 
in her actual possession. The same prohibi- 
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tion is by the same la,w enacted against 
France, but lias been since dispensed with. 
All goods, wares, and merchandize being of 
the growth, product, or manufacture of Great 
Britain or Ireland, or of the colonies or de- 
pendencies of Great Britain, are by the same 
section prohibited from being imported from 
any port or place whatever; certain clear- 
ances for ports beyond the Cape of Good Hope, 
&c, only excepted. By the fifth section, the 
prohibited articles are, if imported into the 
United States or their territories, forfeited. 
The sixth section is the only one by which it 
is alleged the forfeiture accrues, in the pres- 
ent case, of the ship Good Friends to the 
United States The words are: "That if any 
article or articles the importation of which is 
prohibited by this act, shall after the twen- 
tieth of May be put on board of any ship or 
vessel, boat, raft or carriage, with intention 
to import the same into the United States or 
the territories thereof, contrary to the true 
intent and meaning of this act and with 
the knowledge of the owner or master of such 
ship or vessel, boat, raft or carriage such 
ship or vessel, boat, raft or carriage shall be 
forfeited, and the owner and master thereof 
shall moreover each forfeit and pay treble the 
value of such articles." 

It has been truly alleged in the argument, 
by one of the advocates of the claimants, 
that the fact of importation is, independent of 
the act of congress, no offence. It has, how- 
ever, been made an offence by the legislative 
authority of the country, and it cannot be dis- 
sembled, that the ship Good Friends has done 
the very act prohibited by the fourth section 
of the act aforesaid, and that she is forfeit- 
ed, unless there exist such facts and circum- 
stances in her case as will exempt her from 
the operation of the act. The duty prescrib- 
ed to this court now is to determine wheth- 
er this ship has had put on board of her Brit- 
ish manufactures, and brought them into the 
United States, undei such circumstances as 
will protect her from forfeiture. It has been 
contended by the advocates for the claimants, 
That there is no evidence in the present case 
of any intention on the part of the claimant 
or his agents to put on board the goods to im- 
port the same into the United States or the 
territories thereof, and that it is incumbent 
on the part of the tfnited States to prove such 
intention. 

It is in evidence in this cause that the 
claimant had vast funds on the continent of 
Europe, being the proceeds of several cargoes 
exported and sold there; that he had endeav- 
ored, and very successfully, too, to concen- 
trate these funds in the hands of Baring 
Brothers & Co., a house in London; that 
viewing the uncertain state of the relations 
between this country and Great Britain, he 
was very uneasy, lest he might fail in ac- 
complishing the great purpose he held in 
view. His desire to be in possession of his 
funds, at such a juncture, was very laudable; 
especially as it would redound to his own se- 
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curity, as well as be adding to the resources 
of his country. The simple question on this 
part of the case is whether the claimant in- 
tended a commercial profit on the back of 
the funds which he thus wished to be in his 
own possession, by lading the Good Friends 
with British manufactures for the American 
market. The letter of instructions to the su- 
percargo, Mr. Adgate, is dated at Philadel- 
phia, on the 27th of July, 1811, four days an- 
terior to the ship's putting to sea. In this 
letter it is remarkable that nothing is said 
in respect to the ulterior destination of the 
bulk of the inward cargo which was to be 
taken on board at Lou-Ion. From this letter 
it would seem as if a part, at any rate, of the 
inward cargo was intended to be* imported in- 
to Philadelphia. This is to be inferred from 
sundry expressions contained in it, such as 
the following: "As it respects letters, I have 
no objection to take in my ships those from 
American supercargoes, masters, onicers, and 
crew to their families, or owners or their ves- 
sels." Speaking of the purchase of anchors 
for his new ship, I suppose on the stocks of 
this country, the claimant says, "And if they 
cannot be obtained in Portugal or Spain, you 
are to purchase them in England, &c.^ 
Again, "No matter if the anchors are forged 
in England, so they are well made, of good 
iron bars, &c." And, further, "Should I want 
any other articles from England, I will write 
you in time, care of Messrs. Baring Brothers 
and Co., at London." There is, however, a 
clause in this letter of instructions, which 
strongly intended that the whole of the in- 
ward cargo was expected to be brought into 
Philadelphia. Speaking of the terms on 
which he engaged Mr. Adgate, he savs: "3d. 
Five hundred dollars additional Avilfbe paid 
to yon if the ship Good Friends proceeds from 
a port in Portugal or Spain to London, and 
there takes in a cargo on my account, as be- 
fore mentioned, and arrives safe* in this port." 
What port is meant to be arrived at? Why 
certainly, the one at which the letter is dat- 
ed. Where is she to take in her cargo? 
Plainly and undoubtedly, at London. He 
further is desirous of purchasing on his own 
account a complete set of separate maps of 
that part of this continent from the south 
boundaries of the United States, including 
Mexico, all the way round Cape Horn, as far 
as it is navigable, &c. From these clauses 
of the letter of the 27th July it would seem 
as if the inward cargo, or at any rate a part 
of it, was destined at that time for the port 
of Philadelphia, the residence of the claimant. 
It is now to be considered how far the ef- 
fect of the above letter is done away by 
those which follow, of the 14th of October and 
the 29th of December, 1811. The letter of 
the 14th of October, was received by the su- 
percargo on the 5th of December ensuing, at 
London, nine days only before the completion 
of lading and the date of the clearance. From 
the evidence of Mr. Adgate it seems that the 
purchases of the inward cargo closed about 
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tlie middle of December. Must not, there- 
fore, ail inference arise, that before receiving 
the letter of the 14th of October a consider- 
able part of the cargo was shipped under the 
letter of the 27th of July? But the letter of 
the 14th of October most clearly and un- 
equivocally proves to my mind the destination 
to both Amelia Island and Rio Janeiro to be 
colourable, and not real. It is the first paper 
in this cause, in point of date, which men- 
tions Amelia Island as the place of destina- 
tion, and orders the ship to proceed "near 
enough to our capes to put letters on board 
to point out the destination" of the claimants. 
It appears, then, that his intention was there- 
after "to be pointed out," although he in the 
same letter orders the clearance for Amelia 
Island. Could Amelia Island or Rio Janeiro 
be the place at which he wished his cargo to 
be unladen and sold? If either of them were, 
why speak in the letter of pointing out his in- 
tention, the continuance of the nonimporta- 
tion acts, and of the orders in council? Nei- 
ther of these governmental acts could affect 
the ship or cargo at either Amelia Island or 
the Brazils. Why wish her to come so near j 
the Capes of Delaware, if her destination was , 
bona fide for either the Spanish or Portuguese j 
ports? The letter of the 29th of December is | 
an after-act, and cannot have much weight in , 
the decision of the present case. It was nor j 
received until after the arrival of the ship at j 
Amelia Island, or until the day after. It was j 
written in Philadelphia, after the shipment of ] 
the cargo at London, and but a short time 
before the ship left the British waters. Even 
this document proves only in his favour that 
the claimant did not wish to bring his ship 
into Philadelphia, and subject her and her 
cargo to forfeiture directly in the face of the 
nonimportation act. It is ascertained by this 
letter that she was not to unlade or break 
bulk at Amelia Island, but was to be kept in 
such manner as at any time to proceed with 
her cargo to such port as the claimant should 
point out. By the way, all this time there is 
no mention made of the voyage to Rio Janei- 
ro; but there is to be gathered an evident 
avidity in the claimant, apparent on the face 
of this letter, on the first intimation that the 
restrictive act is repealed that the ship should 
come direct for the port of Philadelphia; and' 
this, too, without advice from himself of such 
being the fact. It follows that this court is 
of opinion that the evidence of the intention 
of lading in London to import into the United 
States is manifest from the documentary evi- 
dence to which we have alluded; and we are 
further of opinion that this evidence is strong- 
ly corroborated, nay, concluded, by the Lon- 
don clearance. This document is the volun- 
tary act of the captain, and presents, to- 
gether with the act of since bringing them 
in, indisputable evidence of the goods being 
put on board with a view to the American 
market. In this paper Amelia Island, Rio 
Janeiro, and Philadelphia are named, and 
most probably named with a full intention 
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and understanding among the parties of being 
filled up in the handwriting of the custom- 
house officers at London,— not in print, but in 
manuscript. To this paper it has been re- 
plied by the claimant's advocates that the 
ship might not have arrived with her cargo 
until the repeal of the restrictive acts, and 
for that event, and with that view, was the 
clearance filled up with the word "Philadel- 
phia." I would ask if this be the course of 
transactions of this kind, and if there is any 
evideuce in the cause to support such a sup- 
position? Is the lying at Amelia Island up- 
ward of two months, waiting the result of the- 
memorial to congress, presented by the claim- 
ant and others, in favour of special importa- 
tions, evidence of such a position? There is, 
however, still further evidence of a part of 
the cargo being put on board in London with 
an intention to bring it into a prohibited port., 
I mean the memorial presented by the claim- 
ant to congress dated on the 9th of March. 
1812. By this paper it appeal's that property 
in British manufactures amounting to 1,863 
pounds 18s. sterling was shipped on board 
the Good Friends for the express purpose of 
being brought to and used in the port of" 
Philadelphia, consisting of "three anchors, a 
quantity of sheathing copper, copper nails, a 
small bale of bunting, four night glasses, and 
several charts,"— thereby fulfilling, in respect 
of these articles, the wishes of the claimant 
expressed in his letter of the 27th of July. 
These articles, by the explanatory statement 
annexed to the memorial, are excepted from 
the general wish which the claimant had of" 
being permitted by congress to order the ship- 
round to Philadelphia as a place of safety, 
and of there entering her cargo for expor- 
tation. The captain, he says, has given bonds 
in England to land the copper and anchors in 
a port of the United States. From this docu- 
ment, then, as well as the letter last men- 
tioned, it appears that these articles were in- 
tended for the use of the claimant himself; 
but it has been very ingeniously replied that 
if these anchors and the other articles com- 
posing this part of the shipment were in- 
tended for the use of the claimant, and hot as 
articles of merchandize, their importation can- 
not influence a decision of the present case* 
against him, if even put on board with in- 
tention of being brought here. In support of 
this principle a case has been cited from 3 
Ball. 297, as being fully in point This case ■ 
has been attentively considered, and this court 
is of opinion that it does not go the length 
contended for by the claimant's advocates. It 
is true that an act of congress passed on the 
22d of May, 1794 [1 Stat. 369], prohibiting for- 
one year ensuing the exportation of arms and 
ammunition. 

The La Vengeance was alleged to have ex- 
ported these articles from the United States 
against the form of the act, but it appeared 
that the powder constituted a part of the 
equipment of the French frigate the Sem- 
ilante, and did never belong to the United 
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States, nor was it of their manufacture; and 
that the muskets mentioned in the informa- 
tion were the private property of French pas- 
sengers on board La Vengeance, "carried out 
for their own use, and not by way of mer- 
chandized It must be evident that the non- 
importation act was made to prohibit the in- 
troduction into the United States of British 
merchandize for any use whatever, and there- 
by to strike at the interests of a nation whose 
government was heaping upon us vexations 
and injustice without number and without 
end. We are of opinion that congress intend- 
ed to prohibit importations of every article 
with a view to the consumption of the coun- 
try, otherwise the nonimportation system 
would be a laborious nullity and a dead let- 
ter; and surely, if congress had intended to 
let in British manufactures for any purpose 
or' use whatever, the law would have con- 
tained an* exception. We, however, find none; 
and as a matter of construction we can never 
sanction such a one of .any law as would in- 
evitably defeat the ends for which it was en- 
acted. vSuch a construction is indubitably the 
wrong one. The whole mercantile class of 
the community might, under such a construc- 
tion, enter into importations with the avowed 
object of being for their own use; and by 
such means the United States in the face of 
the legislative prohibition might become in- 
undated with British manufactures. This 
court cannot adopt such a construction, as 
would, if sanctioned by the judiciary of the 
country, violate the plain intention of the act, 
and frustrate all the benefits intended from 
it. The act of May, 1794, was passed to pre- 
vent the United States being drained of those 
materials, by their exportation abroad, with- 
out which the country could not be defended; 
and the- construction was perhaps a reason- 
able one, that twenty muskets, bought by in- 
dividuals for personal defence, and not with 
views of mercantile profit or for other for- 
eign markets, could not be considered a viola- 
tion of the law. Very different, in the opin- 
ion of this court, is the importation of 
upwards of 1,500 pounds sterling worth of 
British manufactures, when our prohibitory 
act without exception forbids the introduc- 
tion altogether of British merchandise, in 
terms the most broad and unequivocal. 

Independently of the documentary, there 
is abundant other testimony in this cause of 
the cargo "being put on 'board" the Good 
Friends for importation into the United 
States. The claimant certainly never could 
intend to lay out nearly G7,O00 pounds ster- 
ling in any goods for the purpose of being 
carried to an uncertain or a glutted market 
His funds in England were in able, respon- 
sible hands, and his goods were purchased 
with monies taken up from Messrs. Baring 
Brothers & Co. in pursuance of his own 
orders. Importation to Amelia Island of 
British dry goods, to so great an amount, is 
inconsistent with the mercantile eminence 
and known acuteness of the claimant. He 
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would have preferred bringing his money 
home in bills, or in any other manner, to 
bringing a cargo of such an amount to such 
a market. His supercargo swears that the 
whole of the inhabitants of Fernandina of 
all ages, sexes and colours, do not amount 
to 300, and that the land of Amelia Island is 
very poor and thinly populated. The whole 
of the wealth of this island was not suffi- 
cient for the purchase of this cargo. Be- 
sides, from the good understanding which 
has' existed between the British and Spanish 
governments for some years past, it is rea- 
sonable to conclude that British manufac- 
tures were to be obtained in great abun- 
dance anterior to the arrival thither of the 
Good Friends. The British are sufficiently 
eager to supply, indeed to glut every mar- 
ket open to their manufactures. The Good 
Friends arrived there on the 19th of Feb- 
ruary, and lay in the Spanish waters until 
the 10th of April, without breaking bulk, 
or exposing any part, of the cargo to sale. 
Xor have we any testimony of its being 
consigned to any person to superintend its 
sale, and to account for and remit its pro- 
ceeds. So far from any of these measures 
being taken, we have it from under the 
hand of the claimant that the vessel was 
"to be kept in such manner as at any time 
to proceed with her cargo to such pOrl as 
he should point out" The conclusion from 
these facts is. that Amelia Island could not 
have been the real port of destination. But 
Rio Janeiro is another port of destination. It 
is, I believe, not mentioned in the claimant's 
letter of the 14th of October, nor in the orig- 
inal manifest, or the consular certificate, and 
must have been inserted on the suggestion of 
the master of the ship, or of some agent of 
the claimant. The manifest and consular cer- 
tificate mention Amelia Island. &c. The 
clearance itself mentions Rio Janeiro. There 
does not appear to have been any obstacle to 
the ship's proceeding to that market, had 
such been her intention. That, perhaps, was 
not an empty market The British trade there 
themselves, and it was but reasonable to con- 
clude that an ample supply of their manu- 
factures was on hand. No attempt was made 
to enjoy the Brazilian market, though an 
ample opportunity was afforded during the 
delay at Amelia Island. Indeed, according 
to my recollection, the claimant nowhere men: 
tions this port as the one which in any event 
is to be the receptacle of his cargo. One of his 
advocates has urged as an excuse for not go- 
ing to Rio Janeiro that the property would 
there have been seized as an indemnity for 
the seizure of Florida. It is hardly to be sup- 
posed that the Portuguese would* proceed to 
such a length for any injury committed 
against the Spanish government. I am com- 
pelled to decide from these facts, united with 
the paper testimony heretofore considered, 
that the cargo of the Good Friends was put 
on board at London, not with a real destina- 
tion for Amelia Island or Rio Janeiro, but for 
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the port of Philadelphia iu the United States. 
The last place presented every invitation 
which mercantile cupidity could hope for, be- 
cause of the interrupted state of commerce 
which for some years had existed. 

I might here close, and order the decree 
which would result from the foregoing con- 
victions, hut that several other questions of 
great magnitude have arisen and heen dis- 
cussed in this cause, which it may he thought 
incumbent on me to decide. 

It is urged on the part of the claimant in 
this case that the ship is protected from for- 
feiture by the conduct of the government of 
the United States and their agents in receiv- 
ing the cession of Amelia Island, and by the 
conduct of those agents subsequent to the ces- 
sion. By a secret act of congress, passed on 
the loth January. 1S11, the president of the 
United States was authorized "to take pos- 
session of all or any part of the territory lying 
oast of the river Perdido, and south of the 
state of Georgia and the Mississippi territory, 
in case an arrangement has been, or shall 
be, made with the local authority of the said 
territory for delivering up the possession of 
The same, or any part thereof, to the United 
States, or in the event of an attempt to oc- 
cupy the said territory, or any part thereof 
by any foreign government." On the 2Gth of 
"January, same year. General George Mat- 
thews and Colonel John M'Kee, were appoint- 
ed by the president joint and several com- 
missioners for carrying into effect the pro- 
visions of the foregoing act. It appears from 
the testimony that on the 16th of March last, 
the town of Fernandina, in Amelia Island, 
was summoned to surrender by a number of 
armed people, calling themselves "Patriots"; 
that on the 17th it capitulated, by striking the 
Spanish flag to that of the patriots'; that on 
the 11th it was ceded by the patriots to Gen- 
eral Matthews, as United States commission- 
er, who hoisted the flag of the United States in 
placeof that of the patriots; that General Mat- 
thews took possession, at the head of fifty 
armed men, being a detachment of United 
States* troops. There were lying in the ad- 
jacent waters from five to eight United 
States gunboats, under the command of Com- 
modore Campbell; that at the time of the ces- 
sion these gunboats lay opposite the town, 
side to, with springs on their cables; that 
after the cession General Matthews appoint- 
ed a judge, a collector, a harbour master, and 
a notary publick. On the 2d of April follow- 
ing, the' ship Good Friends, theretofore lying 
in the waters of Amelia river, was cleared 
out for the port of Philadelphia from Fernan- 
dina, by the collector there, whom General 
Matthews had appointed, after giving bond 
for securing the duties on the ship and cargo. 
The clearance was accompanied by a letter 
from General Matthews to John Steele, Es- 
quire, collector of the port of Philadelphia, 
stating the capitulation, surrender, cession, 
&e. of Fernandina and Amelia Island. On the 
4th of April the government of the United 
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States disavowed the conduct of General 
Matthews, revoked his powers, and commit- 
ted them to another x>erson. 

These facts have given rise to several very 
important questions which were debated at 
the bar with great science and ability by the 
advocates of counsel for both sides. The 
first question raised is whether Matthews 
did or did not exceed the powers delegated 
to him by receiving the cession of Amelia 
Island in the manner he did receive it. The 
words of the act of congress from whence 
the whole authority' to occupy East Florida 
originated are: "In case an arrangement 
has been or shall be made with the local au- 
thority of the said territory for delivering 
up the possession of the same or any part 
thereof to the United States." These words 
define the first casus in which the commis- 
sioners were to act, and to occupy the ter- 
ritory for the United States. The language 
of the letter of instructions to the commis- 
sioners is: "Should you find Governor Folk, 
or the local authority existing there, inclined 
to surrender in 'an amicable manner* the 
possession of the remaining portion or por- 
tions of West Florida now held by him in 
the name of the Spanish monarchy, you are 
to accept in behalf of the United States the 
abdication of his or of the other existing 
authority, and the jurisdiction of the coun- 
try over which it extends. And, should a 
stipulation be insisted on for the redelivery 
of the country at a future period, you may 
engage for such redelivery to the lawful sov- 
ereign." In the fifth paragraph of the letter 
are the following words: "These directions 
are adapted to one of the contingencies spec- 
ified in the act of congress, namely, "the 
amicable surrender of the territory by the lo- 
cal ruling authority/ " From the plain mean- 
ing of all this language it would seem as if 
Matthews, in relation to the first contingen- 
cy, was to act as a peaceful negotiator and 
in an amicable manner. In support of this 
idea the act speaks of an "arrangement" 
which has been or is to be made in relation 
to the surrender of the territory. The word 
"arrangement" here means something de- 
pending on and preparatory to a compact, 
and a compact, too, to be made in a friendly 
manner; that is, without auy pre-existing 
hostility. The word "arrangement" and 
those which follow it must mean something 
voluntary on the part of the authorities ced- 
ing the territory, for no compulsion could be 
contemplated, as no force in this ease was to 
be resorted to. We must therefore infer 
that the clear meaning of this casus was a 
voluntary or amicable surrender of the terri- 
tory without the aid of force or the show of 
military authority. This idea is abundantly 
supported by the letter of instructions under 
which General Matthews acted. This pa- 
per was penned by the secretary of state, 
about ten days after the act passed, and, 
though there is a slight variance from the lan- 
guage, yet it follows the meaning of the act. 
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The letter uses these words: "inclined to 
surrender in an amicable manner the posses- 
sion, &c." The obvious meaning oi' this lan- 
guage is* that the territory was to be ac- 
quired in a friendly manner, and by compact 
or negotiation without hostility or the exhi- 
bition of a military force. 

2dly, as to the authority which was to 
make the surrender. With regard to colo- 
nies there are generally authorities of two 
kinds— the authority of the. mother country 
by which the colony has been discovered, 
planted and settled, or acquired by conquest 
or treaty, and which retains and exercises 
many of the more important attributes of 
sovereignty; and the "local authority" of the 
colony, which is exercised for its immediate 
government, and in the colony itself. The 
latter is called from usage and propriety of 
language the 'local authority/' by way of 
contradistinguishing it from the former. 
The meaning of the words "local authority," 
as used in the act of congress, I am of opin- 
ion must be such authority alone as had the 
immediate, or, if you please, the "local," gov- 
ernment or superintendence of the territory 
about to be surrendered, namely, the coloni- 
al authority, and no other. In this sense 
congress must have used the term. The au- 
thority of the mother country could not, in 
the nature of things, and never was intend- 
ed to, be applied to for the cession. Governor 
Folk's name being mentioned in the instruc- 
tions was a sufficient guide to Matthews as 
to the authority intended by the act and by 
the executive who issued instructions under 
it. The'act uses the words "local authority"; 
the instructions vary in a small degree from 
these words; and probably, to meet the 
possible case of Folk's removal from office, 
uses the words in one place "local authority 
existing there," and in another "the local 
ruling authority." In both cases the instruc- 
tions correspond with the true intent and 
meaning of the act. They both meant the 
local provincial or colonial authority. Did 
that authority make the surrender to Mat- 
thews? Was it made by Governor Folk, or 
even Don Lopez? Or was it made by the ex- 
isting provincial or colonial authority? Was 
it made by that authority which existed 
when the law passed, or which had held the 
territory of the crown of Spain? Certainly 
by none of them, but by such an authority 
as had stepped in between the one congress 
had contemplated and General Matthews. 
Nor does the cession bear that voluntary and 
peaceful character which w T as desired and 
described by the legislative and executive 
department of our government. But in this 
case there is a summons by the patriot 
forces of the town of Fernandina, on the 
16th of March to surrender on the next day. 
It capitulates and surrenders; both of which 
are measures of war, and the consequences 
of hostile movements. 

Under this view of the subject, I am clear- 
ly of opinion that the first casus or contin- 



gency mentioned in the law did not arise; 
and that Governor Matthews in receiving the 
cession as he did, exceeded, and of course 
violated, both the letter and spirit of his 
powers; that he obtained the territory by 
usurpation, and not by compact, unless the 
second casus arose, in which force was to 
be used, and this brings us to examine 
whether the second casus did arise, in which 
possession was to be taken by force. On 
this part of the subject I shall attempt brevi- 
ty, as not much contest has arisen at the 
bar upon it. It is not pretended that the 
force to which Fernandina capitulated was 
a foreign one; that force, therefore, is laid 
out of the case. Matthews, in regard to the 
second contingency, was to keep on the alert, 
"on suspicion of a foreign force being about 
to occupy the territory"; and he was to pre- 
occupy it by force, only on the first undoubt- 
ed manifestation of the approach of a force 
for that purpose. It is not in proof that such 
a force did approach for such a purpose. It 
follows that the possession which was ob- 
tained was unauthorized and illegal. The 
agent acted beyond the limits of his authori- 
ty, and what he did of course was void. 

But a second question on this part of the 
case is whether the bonding at and clearance 
from Amelia Island to Philadelphia was a 
forced or a voluntary act on the part of the 
agents of the claimant. Mr. Adgate, the su- 
percargo, states that after the cession he 
felt very uneasy for the safety of the prop- 
erty, and waited on General Matthews, to 
know how he was to consider himself and 
the property under his charge. Matthews 
told him he might consider himself in the 
United States. The supercargo considered 
the property in imminent danger. Matthews 
agreed with him. He told the supercargo 
finally, he would give a clearance from the 
custom-house of Fernandina, on securing the 
duties. Matthews required a bond for this 
purpose in the sum of forty-six thousand and 
odd dollars, that the vessel and cargo should 
be delivered in charge to the collector of 
Philadelphia, until, as Matthews* letter ex- 
pressed it, "the determination of the govern- 
ment of the United States be known, as re- 
lates to her case." Neither the testimony of 
the supercargo nor the letter of Matthews en- 
forces conviction that there was any force 
used to give the bond or accept the clearance. 
The supercargo indeed implies, and very 
strongly, that he made the first overture to 
Matthews, in consequence of his own un- 
easiness in respect to the property. Mat- 
thews views the clearance in two lights: as 
a measure of justice, for which he gives no 
reasons; and as one of policy, lest the vessel 
and cargo "might invite the attack of pirat- 
ical marauders." He seems a little suspi- 
cious lest she might bring trouble on his 
hands. George Turner deposes that the ves- 
sels were not compelled by the government 
of Amelia Island to depart, but were required 
to give bonds before they were allowed to 
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depart; that the bonds required that they 
should proceed to their destined ports in the 
United States, and that the power de facto 
did not take possession of the ships and ves- 
sels in the harbour further than the general 
possession given them by the cession of the 
island. The only testimony that supports the 
idea of any compulsion to secure duties is 
that of James Girdon. He says "that all 
American vessels were compelled to secure 
the duties on their cargoes for the use 
and benefit of the United States at Amelia 
Island, by giving bond to the collector there." 
This, however, shows what he means by the 
word "compelled." "We sh.ill, however, pres- 
ently see whether such bonds are com- 
pulsory. It further appeal's that the captains 
and supercargoes of several ships, and among 
them of the Good Friends, preferred a peti- 
tion to Matthews, after the cession, on the 
subject of the ships and cargoes; that Mat- 
thews, in his answer, wished them to vary 
the form of the application. The first peti- 
tion to him does not appear in the proceed- 
ings, but that pursuant to the form he ad- 
vises does, and bears a contemporary date 
with his reply to the first petition. So it 
would seem that, so far from any compulsion 
being used, the arrival into the waters of the 
United States was, on the part of the agents 
of the claimant, voluntary and solicited. By 
the way, they state that they had been wait- 
ing at Amelia Island until they could- be le- 
gally admitted to come hither, and state, in 
the same paper, Philadelphia as their port 
of destination. We do hot discover any ex- 
ercise of the vis major in this case. Had 
such been the fact, our opinion might and 
probably would have been different; for the 
coming into the waters of the United States 
would have been imputable to the compelling 
force, and not to the claimant or to his 
agents. But so far from the vis major, we 
find no exclusive possession taken of the 
ships which had been riding in the Spanish 
waters by the military occupants of the 
island or by the gunboats which were in its 
waters. The ships are as unmolested as be- 
fore the surrender. The whole uneasiness 
in the case is with Mr. Adgate. He it is that 
applies to Matthews to know what to do. 
Matthews, fearing the Colibri, I suppose, 
which had been seen some time before in the 
ofling, but which had gone further to the 
south, takes his bond, and clears him out for 
a port in the United States. There certainly 
then was no external force, or even the offer 
of it 

The next question which offers for our 
consideration is, can the bond be deemed 
compulsion in the case? The bond, we are 
told, was given with condition to come to 
the port of Philadelphia, and with a cargo of 
dry goods of British manufacture. We have 
before seen that such articles are forbidden 
to be brougnt here, and by the law of the 
land. It is clearly unlawful to bring in such 
a cargo. We are informed by our law that a 
25FED.CAS.— 86 
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bond given with a condition which obliges 
a person to do an act or to the performance 
of a thing which is unlawful, is void. 3 
Bac. Abr. 703; Co. Litt. 20Gb; Cro. Bliss. 705. ■ 
The inevitable conclusion is, the bringing in 
goods of British manufacture being unlaw- 
ful, a bond with a condition to do that thing 
is void and of no effect. Such an instrument 
could never form the ground of a recovery 
in any court of justice in the United States. 
It could have no compulsory effect belonging 
to it, and in this view of the subject there 
was no compulsion to bring in the cargo, 
even according to* the deposition of Girdon. 

These are all the questions which I have 
thought it material to consider in this cause. 
I will now beg leave to remark that in a 
republican government like ours, which ex- 
ists only by the force and obligation of its 
laws, it is of primary importance that those 
laws should be obeyed; that they should 
operate equally; that the obedience yielded 
to them may be cheerful and willing; that if 
one member of the community shall be ex- 
empted from theii operation, every other is 
injured, and has a right to complain; and 
that in proportion as the laws become disre- 
garded and ineffectual the government from 
which they emanate becomes enfeebled, and 
eventually is incapable of providing for its 
own security and the happiness of the peo- 
ple. It therefore certainly behooves every 
functionary of such a government, by whom 
the laws are to be expounded, to be cautious 
how he admits facts on principles virtually 
to do away the force and effect of a law. 
By admissions of this kind a judicial magis- 
trate may usurp all the powers which belong 
to a free government. He may virtually, 
though he cannot formally, repeal a law. He 
may excuse, though he cannot pardon, an 
offence against the law; forgetting the wise 
maxim of the common law, "Sed est tutis- 
sima cassis sub clypeo legis nemo decipitur." 
On the other hand, it must be confessed that 
there are cases of violation of the laws where 
the offender ought not to suffer their penal- 
ties; but the great question in cases of this 
kind, in a well-regulated government, is 
whether he ought not rather to look up for 
indemnity to the executive authority than to 
the judicial magistrate. The one can listen 
to the suggestions of clemency in a hard 
case, while the other is the lex loquens,— 
the law speaking,— or the medium through 
which its penalties are pronounced against 
its violators. I do not mean by what I have 
said that a judge should be unmei*ciful; but 
merely that he confine himself to those func- 
tions which his government have conferred 
upon him. 

I may do wrong to the claimant by the de- 
cision which I now make, but the wrong is 
unintentional on my part. If, however,. I 
have erred, the error will hereafter be cor- 
rected by the great and learned appellate au- 
thorities before whom this cause will go 
when it shall have left this court; and a great 
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consolation to me is that in cases of magni- 
tude the final decision is not here. Were 
my judgment of this case to be formed ac- 
cording to my prepossessions which I have 
received of the claimants, ve~y different in- 
deed would it he from what it is. But I am 
bound by a tie which admits no personal par- 
tialities or animosities to mingle themselves 
in my decision. They can never form the 
grounds of my decrees. Let a decree of 
forfeiture be entered. 
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UNITED STATES v. GOODRICH TRANSP. 
CO. 

[8 Biss. 224.] i 

Circuit Court, E. D. Wisconsin. June, 1878. 

Internal Revenue— Transporting Barrels with 
Uncanceled Stamps. 

In an action to recover a penalty under section 
3324 of the Revised Statutes, for transporting 
empty barrels upon which were uneffaced inter- 
nal revenue stamps, held, that the defendant was 
bound to know whether or not there were stamps 
upon the barrels, which had not been effaced or 
obliterated. 

Action to recover penalty under section 
3324 of the Revised Statutes, for transport- 
ing empty barrels which had theretofore con- 
tained distilled spirits, and upon which, it 
was claimed, were internal revenue stamps 
not effaced or obliterated as required by law. 

G. W. Hazelton, for the United States. 
Murphey & Goodwin, for defendant. 

DYER, District Judge (charging jury). 
Testimony has been given tending to show 
that the defendant received on board one of 
its boats at Green Bay, for transportation 
to Milwaukee, and that it transported empty 
barrels having thereon, uneffaced and unob- 
Iiterated, certain stamps required by law to 
be placed on any cask or package containing 
distilled spirits. Testimony has also been 
given on the part of defendant tending to 
show that these barrels had been stored for 
a considerable time before such transporta- 
tion, that they were old barrels, and that 
the heads of the same were covered with 
dust and dirt and water stains, so that the 
stamps were to some extent obscured and 
not readily discernible upon ordinary obser- 
vation, and that they were received by de- 
fendant foi transportation and were trans- 
ported from Green Bay to Milwaukee, in 
connection with and as pail; of a large num- 
ber of other barrels upon which the stamps 
had been effaced or obliterated. 

Upon the state of facts presented by the 
entire testimony, I am asked by defendant's 
counsel to instruct you that if the defendant 
by its agents and employes exercised rea- 
sonable care and watchfulness in observing 
the condition of said barrels when they were 
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received for transportation, and if in the ex- 
ercise of such care, they failed to ascertain 
that the stamps upon the same were un- 
effaced and unobliterated, for the reason 
that such stamps were obscured from or- 
dinary view by the presence of dirt, dust and 
stains upon the heads of the barrels where 
the stamps were placed, the defendant is 
not liable in this action. I must, in the view 
I take of the statute, decline to so instruct 
you. 

The statute ^section 3324. Rev. St.) pro- 
vides, that every transportation company 
which receives or transports or has in pos- 
session with intent to transport, any empty 
cask or package having thereon any brand, 
mark or stamp required by law to be placed 
on any cask or package containing distilled 
spirits, shall forfeit three hundred dollars 
for each such cask or package so received 
or transported or had in possession with in- 
tent to transport. This is one of the most 
important provisions of the internal revenue 
law, and I am of the opinion that under a 
proper construction of its requirements the 
defendant was bound to know whether or 
not there were stamps upon these barrels 
that had not been effaced or obliterated. 
The statute is positive in its terms, and the 
question is, did these barrels have upon them 
stamps, uneffaced, as claimed; not, did the 
defendant discovei them or could it discover 
them by the exercise of reasonable care and 
ordinary observation. It was the defendant's 
duty, before receiving them for transporta- 
tion, to ascertain whether there were or were 
not uncancelled stamps upon these barrels, 
if it would escape liability under this stat- 
ute, and as I have before said, it was bound 
to know what was the fact; and although 
the stamps may have been obscured as claim- 
ed, if they were upon the barrels uneffaced 
and unobliterated, and if the defendant re 
ceived the barrels with the stamps upon 
them for transportation, and transported 
them as alleged, then it is liable in the pres- 
ent action to the extent of three hundred dol- 
lars for each such barrel so transported. 

Verdict for United States for twelve hundred 
dollars. 
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UNITED STATES v. GOODWIN. 

[4 Mason. 128.] i 

Circuit Court, D Rhode Island. Nov. Term, 
1825. 

Customs Doties— Pa:lmetta Hats. 

Hats made of palmetta leaf are not hats made 
of straw, chip, or grass, within the act of 22d 
May, 1824, c. 136 [4 Stat. 25], and therefore 
pay only a duty of 15 per cent ad valorem. 

[Cited in An Ullage Box of Sugar, Case No. 
14,324.1 

[This was an action by the United States 
against F. H. Goodwin.] The case was re- 
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ferred to the decision of the court upon the 
following statement of facts, which was 
agreed upon by the parties: "It is agreed, 
that the goods in question, before they were 
imported into the port of Passamaquoddy, had 
been imported into St. Andrews, in the prov- 
ince of New Brunswick, and were lying in 
St Andrews, and intended to be imported, or 
not imported into the United States, accord- 
ing as the duties should be found, on inquiry, 
to be an ad valorem duty of fifteen per cent 
as on unenumerated articles, or an ad valorem 
duty of fifty per cent, as on hats under the 
denomination of hats of straw, chip, or grass; 
that for the purpose of getting this informa- 
tion he, the defendant, went to the port of 
Passamaquoddy, and made the inquiry of the 
collector through the deputy collector; that 
said collector took time for the examination 
and to give the answer; that his deliberate 
answer, after mature examination and reflec- 
tion, was, that an ad valorem duty of fifteen 
per cent, was to be paid, as on unenumerated 
articles; that upon this information, and in 
consequence thereof, he, the defendant, import- 
ed said goods into the port of Passamaquoddy. 
which he should not have done, had he been 
informed that a duty of fifty per cent, would 
have been to be paid; that said goods were 
duly entered, and the duties demanded, viz. 
fifteen per cent, as on unenumerated articles, 
were duly paid by the defendant, amounting 
to the sum of $40.49, and that a certificate 
was given by the deputy collector, under the 
seal of the custom-house, certifying that said 
goods had been imported into said port, and 
the duties thereon paid; that said hats are a 
species of hats fabricated of palnietta leaf." 
The first question is, is not said certificate 
a discharge and release to the defendant from 
all liability for duties on said importation, 
whatever the duties may be? 

If it be not such a discharge and release, the 
second question is, what duty does the law re- 
quire iu the importation of that species of 
hats? The law, on which the plaintiffs re- 
ly, is the statute passed the 22d of May, 1824, 
entitled "An act to amend the several acts im- 
posing duties on imports." The section af 
the said act, on which the plaintiffs rely, is 
the 4th, and is in these words: "On all Leg- 
horn hats or bonnets, and all hats or bonnets 
of straw, chip, or grass, and all flats, braids, 
or plats for the making of hats or bonnets, a 
duty of fifty per centum ad valorem: Provid- 
ed, that all Leghorn hats and bonnets, and all 
hats or bonnets of straw, chip, or grass, which, 
at the place whence imported with the addi- 
tion of ten per centum, shall have cost less 
than one dollar each, shall be taken and deem- 
ed to have cost one dollar each, and shall 
be charged with duty accordingly." "It is 
agreed, that these hats were imported into 
St Andrews, and thence into the port of Pas 
samaquoddy from Campeachy in the province 
Ytica, a province of Mexico. The question 
arising is, whether hats, which are fabricated 
of palmetta leaf, come under the denomina- 
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tion of 'hats of straw, of chip, or of grass.' 
If they do not, it is agreed that these palmetta 
leaf made hats pay only an ad valorem duty of 
fifteen per cent.; and that the ad valorem du- 
ties due thereon, have been duly paid. If hats 
fabricated of palmetta leaf come under the 
denomination of hats of straw, or chip, or 
grass, then it is agreed, that said hats are to 
pay an ad valorem duty of fifty per cent" 

The case was shorty argued by Pearse, Dist 
Atty., for the United States, and A. Bobbins, 
for defendant; and by consent, an affidavit of 
a person acquainted with the palmetta tree 
was read. 

STORY, Circuit Justice. Upon the first 
question the court is of opinion, that if by a 
mistake of the collector the full duty is not 
paid to the United States, they may maintain 
a suit against the owner for the deficiency. 
By law the duty on goods imported is a debt 
due to the United States. 

As to the second point, we think it really 
admits of no doubt. The palmetta is a tree 
of a large trunk, and the hats are made of the 
leaves of that tree. Some of the trunks are at 
the bottom three feet in circumference, and 
grow to eight feet high. But it is decisive 
with us, that the hats are made of the leaf, 
and of no other part of the tree. The act of 
22d May, 1S24 (chapter 136), puts an ad valo- 
rem duty of fifty per cent, on hats of straw, 
chip, or grass. A hat made of a leaf is not 
made of straw, chip or grass, in any common 
or technical sense. A chip hat is made of the 
ligneous strips of a tree. Straw and grass 
are too well known to require any description. 
Judgment must therefore be for the defendant 
Judgment accordingly. 



UNITED STATES (GOODWIN v.). See Case 
No. 5,554. 
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UNITED STATES v. GOOSED*. 

[1 Burr's Trial, 222.] 

Circuit Court, D. Virginia.* 

Witness— Refusai, to Answer— Possibility of 
Crimination. 
[Cited in argument in U* S. v. Burr, Case No. 
14,692e, to the point that a witness is not bound 
to answer a question which might possibly crimi- 
nate him.] 

Goosely was indicted for felony, under 
the 16th and 17th sections of the act of con- 
gress establishing the post-office and post- 
roads within the United States, for robbing 
the mail of some bank-notes. 

On his trial, the attorney for the United- 
States called Reynolds, an accomplice with 
the person, against whom an indictment for 
the offence had been preferred, but which 
had beeu found ''not a true bill" by the 
grand jury. 

i [Date not given.] 
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Randolph & Wickham, counsel for the 
prisoner, objected to his testimony, on the 
principle that the witness was not hound to 
give any evidence which might implicate 
himself. 

The attorney admitted the general prin- 
ciple, but denied its application, and insist- 
ed that he might give evidence. 

THE COURT determined, "that he was a 
competent witness;" but IREDELL, Circuit 
Justice, observed (and GRIFFIN, District 
Judge, concurred) that "he could not be 
compelled to answer a question leading to 
an implication of himself; and that it was 
very probable that the jury would pay but 
little attention to a fact, which they were 
satisfied was but partially related. He was 
asked, whether he knew of any bank-notes 
being taken out of the mail by the prisoner. 
He answered, none, but what he was joint- 
ly concerned in. The court said he was not 
bound to tell anything that might "tend to 
criminate himself." 

The jury returned a verdict for the pris- 
oner of not guilty, and he was discharged. 
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UNITED STATES v. GORDON. 

[5 Blatchf. 18.] i 

Circuit Court, S. D. New York. Nov. S, 18(51; 
Nov. 30, 1861. 

Citizenship— Shipping— American Vess el— Slave 
Trade— Indictment— Sentence. 

1. A person born abroad, on board of an Ameri- 
can vessel, of parents who are citizens of the 
United States, and who are, at the time, in the 
foreign country, not with the design of removing 
thither, but only having touched there in the 
course of a voyage which the father has made, 
as captain of the vessel, is to be regarded as a 
citizen of the United States. 

2. Where it appears that a vessel was built 
in the United States and belonged to American 
citizens, it is not enough, in order to show 
that she ceased to be an American vessel, to 
prove that she was taken abroad, and there sold 
and transferred by those American citizens, but 
it must also be shown that she was sold and 
transferred to a foreigner. 

3. Where a vessel is shown to have been fitted 
out for the purpose of engaging in the slave 
trade, her master, if he had control and charge 
of the vessel, in procuring the cargo, in stowing 
it and in shipping the seamen, is to be held 
chargeable, as matter of law, with a knowledge 
of the intended service of the vessel. 

4. If such master conducts the vessel to Af- 
rica, remains in her, and starts to come back 
with her, she having there taken on board a cargo 
of slaves, such previous knowledge on the part of 
the master, is, on the trial of an indictment 
against him for engaging in the slave trade, to 
he taken into consideration by the jury, on the 
question as to the purpose for which he was 
found on the vessel, in Africa, when the slaves 
were put on board. 

5. To sustain an indictment, under the 3th 
section of the act of May 15, 1820 (3 Stat. 601), 
for forcibly confining and detaining negroes on 
board of a vessel, with intent to make them 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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slaves, it is not necessary to show that physical 
or manual force was exercised on board of the 
vessel, but it is enough if the negroes were un- 
der moral restraint and fear there, their wills 
being controlled by superior power exercised 
over their minds and bodies, it appearing that 
they were under restraint at the time by the per- 
sons who furnished them at the vessel's side 
and transferred them to the vessel, and that 
they came upon the deck of the vessel in that 
condition; and any person who participated in 
such sort of detention is to be regarded as a 
principal in the offence. 

6. In such an indictment, it is sufficient to- 
aver, that the defendant forcibly confined and 
detained the negroes, "they not having been held 
to service by the laws of either of the states or 
territories of the United States," without other- 
wise averring that they were not so held to serv- 
ice at the time of the commission of the offence. 

7. An offence commenced to be committed on 
board of an American vessel lying at the time 
in a river which is an arm of the sea, on the 
coast of Africa, and continued uninterruptedly 
to a point in the Atlantic Ocean several miles 
from land, is within the jurisdiction of the 
United States and of a circuit court thereof. 

8. Although a trial and conviction have been 
had for a capital offence before a circuit court 
when held by both of the judges thereof, it is. 
competent for the same court, when held by 
only one of the judges, to pass the sentence. * 

This was an indictment against the defend- 
ant [Nathaniel Gordon], under the 5th section 
of the act of May 15, 1820 (3 Stat. 601), for 
forcibly confining and detaining, on the 8th 
of August, 1860, on waters within the admi- 
ralty and maritime jurisdiction of the United 
States, and withinthejurisdictionofthiscourt, 
and out of the limits of any state or district, 
on board of the ship Erie, owned wholly or 
in part, or navigated for, or in behalf of, a 
citizen or citizens of the United States, cer- 
tain negroes, not having been held to service 
by the laws of either of the states or territories 
of the United States, with intent to make such 
negroes slaves, he being, at the time of the 
commission of the crime, one of the ship's 
company of the ship, and a citizen of the Unit- 
ed States, and the* Southern district of New 
York being the district in which he was ap- 
prehended and into which he was first 
brought. The trial took place before NEL- 
SON, Circuit Justice, and SHIPMAN, District 
Judge, and a jury. 

E. Delafield Smith, Dist. Atty., for the Unit- 
ed States. 
Gilbert Dean, for defendant. 

NELSON, Circuit Justice (charging jury). 
The 5th section of the act of May 15, 1820, 
under which the prisoner is indicted, pro- 
vides, "that if any citizen of the United States, 
being of the crew or ship's company of any 
foreign ship or vessel engaged in the slave 
trade, or any person whatever, being of the 
crew or ship's company of any ship or ves- 
sel, owned wholly or in part, or navigated for, 
or in behalf of, any citizen or citizens of the 
United States, shall forcibly confine or detain, 
or aid and abet in forcibly confining or detain- 
ing, on board such ship or vessel, any negro 
or mulatto not held to service by the laws 
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of either of the states or territories of the 
United States," with intent to make him a 
slave, such person shall be adjudged a pirate, 
and, on conviction, shall suffer death. There 
are two' counts in the indictment, to which we 
shall call your attention, and to which the 
observations that we shall make on the law 
of the case will be confined. The first count 
is, in substance, that the prisoner, one of the 
ship's company of the ship Erie, owned in 
whole or in part by American citizens, in the 
river Congo, did piratically, feloniously, and 
forcibly confine and detain eight hundred 
negroes on board, with intent to make them 
slaves. The third count is, that the prisoner, 
a citizen of the United States, one of the ship's 
company of the ship Erie, a foreign vessel, 
engaged in the slave trade, in the river Congo, 
did piratically and forcibly confine and detain 
eight hundred negroes on board such vessel, 
with intent to make them slaves. Under the 
statute which we have read to you, in qrder 
■bo make out the offence against the prisoner, 
it is necessary, on the part of the government, 
to prove, either that he* is a citizen of the Unit- 
ed States, or that the vessel on which he 
served, with which he was engaged in the 
slave trade, belonged, in whole or in part, to 
citizens of the United States. If the prisoner 
is a citizen of the United States, then the 
crime charged against him, of forcibly de- 
taining these negroes, may be made out, if 
he was on board of a foreign vessel. But, if 
he was not a citizen of the United States, but 
a foreigner, then, in order to charge him 
with the crime, it must appear that it was 
committed upon an American vessel, or at 
least a vessel owned, in whole or in part, by 
citizens of the United States. Two questions, 
therefore, become material: First— Was the 
prisoner at the bar a citizen? Now, proof is 
given by two witnesses, that they knew both 
his father and his mother in Portland, Maine, 
before their marriage. T,hey were both resi- 
dents of that place. The witnesses also'knew 
them after their marriage, in the same place, 
and knew the prisoner, the fruit of that mar- 
riage, when two or three years old. The ques- 
tion is, upon this testimony— Was the prisoner 
a native-born citizen, born in Portland or in 
the United States? It has been argued, bythe 
counsel for the prisoner, that there is some 
evidence that the mother, after the marriage, 
was in the habit of going with her husband, 
who was a sea captain, upon foreign voyages; 
and it is insisted that, upon this state of facts, 
the prisoner may have been born abroad. 
Perhaps, the presumption being, upon the evi- 
dence, that he was born in Portland, a prima 
facie case being made out that he was born 
there, the burden would rest upon him, to 
show that he was born abroad. But we take 
it to be settled law, that, although he was 
born in a foreign country, yet if his father and 
mother were American citizens, and did not 
have the design of removing to the foreign 
country, but touched there in the course of a 
voyage which the father made as a sea cap- 
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tain, the child would still be regarded as an 
American citizen. 

Next, gentlemen, as to the character of the 
vessel. Was she an American vessel, or 
owned, in whole or in part, by American citi- 
zens? It appears that she was built in the 
United States, and belonged to American citi- 
zens, and made a voyage from England to 
Havana; and, it is insisted that, after her 
arrival at Havana, she was sold and trans- 
ferred by those American citizens. We have 
the account from Mr. Post, who owned three- 
fourths of her at the time of the sale. He 
states, that though he was not present at the 
time of the sale, yet one of the other part 
owners, Mr. Knudsen, was with the vessel 
as its master, and that he received from Ha- 
vana, in March, 1860, the proceeds of the sale, 
and had no doubt that she had been sold and 
transferred. Perhaps, on this evidence, it 
would be difficult to deny that a sale and 
transfer was made of this vessel out of those 
American owners, so far at least as Mr. Post 
is concerned; and he says, also, that he ac- 
counted with the other part owners for their 
share of the price. The difiiculty, in this part 
of the case, is, that it is not enough to show 
that the title to this vessel was conveyed by 
these American owners in March, 1860. That 
is not sufl&cient, because, before any change 
can be made in the character of a vessel, 
after it has been proved that she belonged to 
American owners, it must appear that the 
transfer was made to a foreigner. To whom 
this vessel was transferred, we have no evi- 
dence in the case. But, as I before said to 
you, gentlemen, it is not necessary, upon this 
branch of the case, that the prisoner should 
be a citizen, and, also, that the vessel should 
be an American vessel. It is sunicient, if 
either of these facts exists, for the commis- 
sion of the crime charged in the indictment. 

This brings us, gentlemen, to the merits of 
the case, and the question is, is 'the prisoner 
guilty or not, of forcibly confining or detain- 
ing the negroes on board of this vessel, in 
the Congo river, with the intent of making 
them slaves? This is the issue in the case, 
so far as the real merits are involved. Now, 
you have the evidence, on the part of the gov- 
ernment, of Martin, Green, Alexander, and 
Hetelberg, four seamen on board of the Erie, 
who shipped in Havana, in April, 1860, a 
short time after this alleged sale and trans- 
fer. They have detailed to you the circum- 
stances of their employment as seamen, the 
cargo with which the vessel was laden at 
that port— some 150 or more hogsheads of liq- 
uor, a number of barrels of pork and beef, 
bags of beans, barrels of bread and rice, and 
some 250 bundles of snooks, with a corre- 
sponding number of hoops, for the purpose 
of being subsequently manufactured into bar- 
rels or casks. Now, it may be material for 
you to inquire, in entering upon the consid- 
eration of this issue, whether this was a bona 
fide cargo, for lawful trade and commerce, 

or whether it was a cargo fitted out and in- 
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tended to be used in the slave trade. The 
vessel was of some ,"S00 tons. If this was a 
fitting out for the purpose of engaging in the 
slave trade, and the prisoner at the bar had 
a knowledge of this intended service of the 
vessel, then that fact would accompany him 
to the Congo river, and will have its weight 
and its influence upon your minds, as to the 
connection that he had with the transaction 
that occurred there, in receiving these negroes 
on board and detaining them. It may un- 
doubtedly be assumed, without any injustice, 
as a matter of law, the prisoner being the 
master of the vessel at the port of Havana, 
and for her voyage to the Congo river, that 
if this cargo was fitted out for that purpose, 
if it was a cargo not only proper for that 
purpose, but intended for that purpose, he, 
as master, who had the control and charge 
of the vessel in procuring the cargo, in stow- 
ing it, and in shipping the seamen, is charge- 
able with a knowledge of these facts. Now, 
these four witnesses, whom you have seen on 
the stand, have detailed the progress of the 
voyage from (Havana to the Congo river, and 
the taking of these negroes on board, and the 
starting from the river on the return voyage 
to Havana. Their testimony has been so fre- 
quently referred to by counsel, and comment- 
ed upon by them, that I shall not take up 
your time in going over it. The four concur 
in the account which they have given of the 
voyage. They state that, after they had 
been out some thirty days, and had discov- 
ered the provisions and freight on board, a 
suspicion arose, in the minds of the sailors, 
that the vessel might be intended for the 
slave trade, and that they disclosed this sus- 
picion to the captain, assigning to him the 
reason and grounds of it. The captain, how- 
ever, disclaimed any such purpose, rebuked 
the suspicion, and ordered them forward. 
They all concur in stating that, after the ves- 
sel arrived in the Congo river, and while the 
persons connected with her, and those who 
furnished the cargo of negroes, were engaged 
in putting the negroes on board, the captain 
continued in command of her, so far as they 
saw, and exercised the same control over 
the vessel, and her management, and the put- 
ting on board of these negroes, as he had pre- 
viously exercised in the course of the voyage. 
They also state that, after the negroes were 
put on board, they were called aft, and were 
applied to for the purpose of ascertaining 
whether they would continue to serve as sea- 
men on the return voyage, and were told that, 
if they would, they should be paid a dollar a 
head for every negro landed at Cuba. They 
also state, especially some of them, that the 
prisoner gave a direction for hoisting the 
anchor, and directed the course of the vessel 
when she came out of the river. These are 
the material facts which have been testified 
to by the witnesses for the prosecution. On 
the part of the prisoner, you have the testi- 
mony of the first and second mates, who, in 
all these respects, with, perhaps, one exception, 



contradict these four witnesses. They state 
that, after the arrival of the vessel and the 
discharge of the cargo, the prisoner no longer 
exercised any control over the management 
of the vessel, and the control of the vessel and 
her navigation were passed over to the hands 
of another person, first, to Mr. Hill, who 
died, and afterwards to Mr. Manuel, whom 
they legarded as the captain of the vessel; 
and that subsequently the prisoner had no 
management or control of her. One of them, 
the mate, I think, states that he was present 
! when the seamen were applied to, with the 
; view of ascertaining whether they would 
serve on the return voyage, and his state- 
ment differs from the account given by the 
seamen in this: He says, that the prisoner 
applied to the seamen, on behalf of the own- 
ers of the vessel, and that, as agent, or on 
behalf of the owners, holding a letter in his 
t hand at the time, which purported to be an 
authority, he made this offer to them, for the 
purpose of engaging them. This is the only 
discrepancy, so far as, regards that fact testi- 
fied to by the seamen. 

Now, as I before stated to you, if the pris- 
oner at the bar. as master of this vessel, at 
Havana, had a knowledge that she was fitted 
out, equipped, and provisioned for a voyage 
to the Congo river, on the coast of Africa, for 
the purpose of engaging in the slave trade, 
then, in view of the fact of his entering upon 
that voyage, conducting the vessel to a for- 
i eign coast, remaining in her, and coming back 
; with her, or starting to come back with her. 
before she was captured, this previous knowl- 
! edge of the prisoner, and his engagement to 
navigate the vessel for that purpose, will 
have its influence as to the purpose for 
which he was found upon the vessel in the 
Congo river, at the time the negroes were put 
on board; and it is entitled to whatever 
weight you may think it deserves, in aiding 
or supporting the^ testimony of the four sea- 
men, and will raise the question, for your con- 
sideration and decision, whether or not the 
transfer was a part of the original plan of 
carrying out this engagement of the vessel in 
the slave trade, and, if such, colorable and 
not bona fide. This, however, is a question 
for your consideration and determination. 

Now, we have said that, in order to sustain 
the charge against the prisoner, it must ap- 
pear that these negroes were "forcibly" con- 
fined and detained on board of that vessel, 
for the purpose of making them slaves— for 
the purpose of bringing them to Cuba, or 
elsewhere, to make them slaves. This word 
"forcibly," which is a material element in 
the crime charged, does not mean physical 
or manual force. Even the crime of robbery, 
in which force is a peculiar element of the 
crime, it being the taking violently the prop- 
erty of another from his person, need not 
be accompanied with or consist of actual 
force. Any eoaauct, on the pari of the rob- 
ber, putting the person deprived of his goods 
in bodily fear and terror, is equivalent to ac- 
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tual force. And so in this case. These ne- 
groes were collected at the place where they 
were put on board, in barracoons, and were 
there under restraint by the persons who fur- 
nished them at the ship's side. They were 
in bondage at the time, and under the con- 
trol of those persons who transferred them 
to the vessel. They came upon the deck of 
the vessel in that condition, and it would 
be strange, indeed, if it was made necessary 
by the law, that it should be shown that they 
made personal, physical resistance at the 
time, against bein«r put on board and detain- 
ed on board, under all these circumstances. 
It is sufficient that they were under moral 
restraint and fear— their wills controlled by 
this superior power exercised over their 
minds and bodies; and any person participat- 
ing in that forcible detention, that sort of 
detention, is a principal, participating in the 
guilt of the offence. 

Then, as to the intent of making them 
slaves. This, undoubtedly, is a question of 
fact for the jury. You must find it, but you 
can find it as an inference from the surround- 
ing circumstances attending their being put 
on board and forcibly detained on board. If 
any other purpose, any lawful purpose, had 
been shown to you by the evidence in the 
case, undoubtedly it would have been per- 
tinent and satisfactory for the purpose of re- 
butting such a presumption of intent. But, 
in the absence of any such evidence, it is for 
you to say whether the inference is war- 
ranted by the testfniony. 

These are all the observations that we 
deem it advisable to submit to you, but we 
will call back your minds to the material 
question, so that you may look into the case 
with intelligence and comprehend the real is- 
sue involved in the case, which is— Were 
these negroes, that were put on board of the 
Brie, in the Congo river, in August, 18G0, for- 
cibly detained or confined, with the intention 
of making them slaves, and did the prisoner, 
on board of that vessel, at the time, partici- 
pate in that confinement and detention? If 
he did, he is guilty of this offence, under the 
statute. If he did not, he is innocent 
* 

The jury found the defendant guilty. He 
subsequentlv made, before NELSON, Circuit 
Justice, and SHIPMAN, District Judge, a 
motion for an arrest of judgment and a mo- 
tion for a new trial. 

SHIPMAN, District Judge. We have care- 
fully considered the point submitted to us, 
on the motions for an arrest of judgment and 
for a new trial, and the arguments of coun- 
sel thereon. In disposing of these motions, 
we do not deem it important to discuss any 
exceptions taken to the form of the indict- 
ment, except such as apply to the first and 
third counts, inasmuch as it was upon those 
two counts that we put the case to the jury. 
If either one 01 those counts is good, the in- 
dictment is sufficient to support the verdict. 
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The only objection T anen to the form of the 
first and third counts is, that they do not 
aver, in tht precise words of the statute, the 
condition of the negroes, as "not held to 
service by the laws of either of the states or 
territories of the United States," at the time 
of the commission of the offence, the lan- 
guage of the indictment being, "not having 
been held to service, &c." It is argued that, 
if the defendant had been able to prove that 
they had been once held to service, at some 
time prior to the commission of the offence, 
this averment would have been negatived, 
and he would have been entitled to an ac- 
quittal. But this, we think, only proves that 
the language of the indictment, in this par- 
ticular, is more comprehensive than was nec- 
essary. The indictment charges him with 
having forcibly confined and detained the ne- 
groes, they not having been held to service, 
&c, that is, not having been held to service 
at the time he so confined and detained them, 
or at any time previous. The fact that the 
terms of* the averment are somewhat broad- 
er than those of the statute is not material, 
so long as they cover the offence described 
in the latter. 

To the objection that there was no such 
proof that the vessel upon which the offence 
was committed, was "owned wholly, or in 
part, or navigated for, or in behalf of, any 
citizen or citizens of the United States," as 
would warrant a conviction on the first count, 
we cannot accede. The government proved 
that she was built in, and owned by citizens 
of, the United States. This fixed the national 
character of the vessel, and this character 
and ownership would be presumed to con- 
tinue until they were shown to have been 
changed. To show such a change, the bur- 
den of proof was on the defendant. The evi- 
dence offered only tended to show that a sale 
was made of the Vessel at Havana, but with- 
out showing to whom such sale was made. 
It is urged, by the defendant's counsel, that, 
inasmuch as the sale claimed to have been 
proved was made in a foreign country, the 
law will presume, until the contrary is shown, 
that it was made to foreigners. We think 
there is no foundation, in law or reason, up- 
on which such a presumption can rest 

In support of that part of the indictment 
which charges that the defendant was an 
American citizen at the time of committing 
the offence, the government proved that his 
father and mother were residents of Port- 
land, in the state of Maine, for many years, 
both before and after their marriage, and be- 
fore the birth of the defendant, and while 
he was a small child. It also appeared, from 
the testimony of the same witnesses, that his 
father was a sea captain, and that sometimes 
his wife, the defendant's mother, accom- 
panied him on his foreign voyages. The de- 
fendant's counsel claimed, that it appeared, 
from this evidence, that he might have been 
born abroad, and that, if he was, he was not 
a citizen of the United States, and, therefore, 
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not amenable to those criminal laws of the 
United States which are limited in terms to 
its citizens. The court instructed the jury, 
however, that, even if the defendant was 
born during one of those voyages which the 
father made as a sea captain, without any 
intention of removing to, but merely touch- 
ing at, foreign countries, he would still be 
regarded in law as an American citizen, al- 
though thus born abroad, provided his par- 
ents were American citizens. The defend- 
ant's counsel excepted to this part of the 
charge, on the ground that it did not lay 
down the correct rule of law applicable to 
children of American parents, born in for- 
eign countries. Without here discussing the 
general principles of law applicable to that 
subject, it is a sufficient answer to the ex- 
ception taken in this case, that the charge on 
this point, taken in connection with the facts 
in evidence to w; ich it was to be applied, 
clearly referred to a possible birth of the de- 
fendant on boa-d of his father's American 
vessel, while the latter was in a foreign coun- 
try, in the course of the voyage. We are 
clearly of opinion, that there was no error in 
this part of the charge. 

The only remaining objection that we deem 
it necessary to notice, is, that, if the Erie was 
a foreign vessel, even admitting the citizen- 
ship of Gordon, this court has not the juris- 
diction to trv him for an act committed on 
the river Congo, in the Portuguese dominions, 
and not on tide waters. There are two an- 
swers to this objection: First There is no 
proof that the Erie was a foreign vessel, but 
the proof is clear and uncontradicted that 
she was an American vessel, owned by Amer- 
ican citizens. Second. The allegation, in the 
indictment, that the offence was committed 
"in the river Congo, on the coast of Africa, 
on waters within the admiralty and maritime 
jurisdiction of the United States, and within 
the jurisdiction of this court" is, we think, 
fully sustained by the proof. The proof is, 
that the negroes were taken on board in the 
Congo river, some distance from its mouth, 
but where it is several miles broad, and real- 
ly an arm of the sea. The proof is clear and 
uncontradicted, that the offence of confining 
and detaining the negroes on board was con- 
tinuous and uninterrupted, until her capture 
in the Atlantic Ocean, several miles from 
land. Of course, it was committed in the 
very mouth of the river, where its broad ex- 
panse is lost in the Atlantic, and where the 
jurisdiction of every nation, over its citizens 
or its ships, clearly extends. The other ex- 
ceptions to these two counts and to the 
charge, are overruled 

Upon all these points, we are clearly of 
opinion, that there is no error in the indict- 
ment, and that none intervened on the trial, 
and that the jurisdiction of the court is be^ 
yond dispute. We are, therefore, constrain- 
ed to deny the application for a certificate 
of division, which is asked for by the de- 
fendant, to enable him to carry the case to 
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the supreme court. It is hardly necessary for 
rne to add that these views are the result of 
consultation and are fully concurred in by 
Mr. Justice NELSON. 

Sentence of death being about to be passed 
on the defendant by Judge SHIPMAN, hold- 
ing the court alone, in the absence of Mr. 
Justice NELSON, it was objected by the 
counsel for the defendant, that this * could 
not be done, because the trial had taken 
place before both of the judges. Judge 
SHIPMAN stated, that he and Mr. Justice 
NELSON had agreed, on consultation, that it 
was competent for the court, when held by 
only one of the judges, to pass the sentence. 



Case No. 15,232. 

UNITED STATES v. GORDON et al. 

[1 Brock. 190.] i 

Circuit Court, D. Virginia. Nov. Term, 1811. 

Bond— Penalty — Embargo Acts. 

1. A statutory bond taken in a penalty greater 
than that prescribed by law, is void, whether the 
statute prescribes a specific sum as a penalty, or 
a standard by which that penalty is to be meas- 
ured, so as to give a precise sum. 

2. If, in the latter case, from the nature of 
things, *the exact penalty could not be ascertain- 
ed with absolute mathematical precision, and the 
variance should be so inconsiderable as to be 
entirely compatible with an honest difference of 
opinion, it would be a question for the jury to 
decide, whether, under such circumstances, the 
signature of the bond, without objection, bv the 
obligor, would not import his assent to the" esti- 
mate as the true value. But where the statute 
prescribed twice the value as the penaltv, and 
the defendant pleaded that the bond was' taken 
in more than thrice the value, and that it was 
obtained by constraint, and the plaintiffs de- 
murred to the plea, thus admitting the allegations 
of the plea: the demurrer was properlv over- 
ruled. * 

3. The plea was good, and the bond a nullity. 
Inis position, entirely sustainable as it is on 
general principles, must be especially true, in a 
case m which the person taking the bond would, 
in the event of forfeiture, be entitled, under the 
law, to half the penalty. 

This was an action of debt, brought in the 
district court of the United States at Rich- 
mond, upon an embargo bond, executed by 
Salem Woodward, William Gordon, and John 
M. Shepherd, which bond was in the words 
and figures following, to wit: "Know all 
men by these presents, that we, Salem Wood- 
ward, master of the brigantine Essex of New- 
buryport, and owner, William Gordon, and 
John M. Shepherd, are held and firmly 
bound unto the United States of America, 
in the sum of §21,000, to be paid unto the 
said United States, for which payment well 
and truly to be made, we bind ourselves, &c. 
Sealed with our seals, and dated this 2d day 
of November 1S0S." "Whereas, the follow- 
ing goods, wares, and merchandise; that is 
to say, S00 barrels of flour, and 57 barrels 



i [Reported by John W. Brockenbrough, Esq.] 
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of naval stores, as per manifest, now deliver- 
ed to the collector of the customs of the dis- 
trict of Tappahannock, and intended to he 
transferred in the said vessel called the Es- 
sex, of Newburyport, burthen 108.13-95 tons, 
to the port of Newburyport, in the state of 
Massachusetts: Now, the condition of the 
above obligation is such, that if the above- 
mentioned merchandise shall be relanded in 
the United States, at the port aforesaid, or 
at some other port of the United States, the 
dangers of the seas only excepted, the above 
obligation to be void, else to remain in full 
force and virtue." This suit was brought 
to recover the penalty of the above bond, 
which the plaintiffs claimed by reason of an 
alleged violation of the condition thereof. 
Process was issued on Gordon & Shepherd 
only, and the suit abated as to Woodward. 
The counsel for the defendants, craved oyer 
of the bond and condition, and pleaded sev- 
eral special pleas, to all of which the attor- 
ney for the United States demurred. The 
matter of defence contained in the plea, on 
which the judgment was rendered in the dis- 
trict court, was, that the bond was in a pen- 
alty "more than double, the value of the ves- 
sel and cargo, mentioned in the recital and 
condition of the bond, to wit '(embargo act of 
December 22, 1807, §2 [2 Stat. 451], and sup- 
plementary embargo act of January 9,* 1808, 
$ 1. See 2 Story's Laws, 1071 [2 Stat. 453]), 
in the sum of $8,000 more than double the 
value thereof, and that the obligors were 
constrained to execute the said bond, by the 
refusal of the collector of the port of Tap- 
pahannock to clear, and permit the vessel 
.and her cargo to depart from the port and 
district of Tappahannock, until the said bond 
was executed as aforesaid." To this plea 
the attorney for the United States demurred, 
and the defendants joined in demurrer. The 
district court overruled the demurrer, and 
gave judgment for the defendants, and the 
plaintiffs obtained a writ of error to this 
-court 

aiARSHAIiL, Circuit Justice. This cause 
■comes on to be heard on several pleas, to 
which demurrers have been filed. One of 
these demurrers was overruled in the district 
•court, and the first inquiry will be, whether 
this court concurs with that in the judgment 
on this demurrer. The plea states that the 
"bond was given by constraint, in more than 
three times the value of the vessel and cargo, 
Instead of double their value, the latter being 
the penalty prescribed by law, and the truth 
of this allegation is confessed by the demur- 
rer. If the law had prescribed a penalty in 
§20,000. and the bond had been taken in a 
penalty of $30,000, all would admit that such 
Tjond could not be supported under the stat- 
ute. I perceive no principle on which it can 
t)e maintained, that where the statute, in- 
stead of prescribing a precise sum as a pen- 
alty, prescribes a standard by which that 
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penalty is to be measured, so as to give a 
precise sum, the officer can discard that 
standard, and substitute, in the place of it, 
his own will. Precedents for such, a position 
may be searched for in vain, and such a 
proposition appears to me to be peculiarly 
unsustainable in a case, where the person, 
whose will is to be substituted in the place 
of the law, is to have half of the penalty. 
The attorney for the United States rests his 
argument, on this part of the case, on the 
difficulty of ascertaining precisely the value 
of a vessel and cargo, and on the honest dif- 
ference of opinion which might prevail be- 
tween different individuals on such a point 
That there may be some difference of opin- 
ion on the question of value, will be readily 
conceded; and if the attorney ought to prove 
by this argument, that a bond ought not to 
be avoided in consequence of this variance, 
its weight would be acknowledged. This 
argument would be urged with irresistible 
force to a jury in a case where the penalty 
was objected to on grounds w T hich admit its 
application. If, in the opinion of a witness, 
or a juryman, the estimate of the collector 
exceeded the real value so far only as was 
compatible with an honest difference of opin- 
ion, it would be for the jury to decide, wheth- 
er in such a case, under all its circumstan- 
ces, the signature of the bond without objec- 
tion, might not be considered as an assent to 
the estimate or if this be inadmissible, as 
the real value. But by the demurrer, every 
thing of this kind is waived, and the fact is 
admitted that the penalty is not in the sum 
prescribed by law. 

The estimate of the collector, it is said, 
must be conclusive. Had the law said so, 
the court could only have obeyed the law. 
But this is not its language. Instead of ex- 
pressing its will in such a manner as to indi- 
cate an intention that the estimate of the 
collector shall be conclusive, the legislature 
has referred to a standard entirely distinct, 
and has. consequently, subjected his will to 
the control of the standard. 

It is also contended, that the act is to be 
construed in like manner as if the words "at 
least" had been introduced; the effect of 
which would be, that the collector would 
have been at liberty to make a penalty, in 
which he was to participate, what he might 
please, provided it was not too small. But 
certainly, this is a conjecture which neither 
the letter, nor the spirit of the law, would 
warrant. However determined the legisla- 
ture might be on punishing offenders against 
the embargo laws, they never intended to 
surrender the right of regulating the extent 
of that punishment to their collectors. But 
it is said that a remedy for every oppression 
that might be practised by the collector is 
to be found in the power given to the secre- 
tary of the treasury to mitigate or remit 
penalties; and the court is reminded of its 
duty to give effect to the intention of the leg- 
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islature, and not to emplo: ftself on the pol- 
icy of the law. 

Nothing is more correct than this admoni- 
tion. But how is the court to effect the in- 
tention of the legislature? Certainly not by 
inflicting a penalty of $30,000 in a case where 
the legislature has declared its intention to 
he, that the penalty should not exceed $20,- 
000, nor by referring it to the secretary of 
the treasury to correct the judgment of the 
court, in a case in which it has transcended 
the law, because he has the power to remit 
a part where it has not exceeded the law. 
The discretion of the secretary may be exer- 
cised, in particular cases, where the court 
has rendered a judgment conformable to 
law, but this can never authorize the court 
to transcend the law, in order to give him an 
opportunity to display his clemency. 

The judgment of the court is affirmed. 

NOTE. It is apprehended, that this decision 
is not in conflict with that of the supreme court 
of the United States, in the case of Speake v. 
U. S.. 9 Cranch [13 U. S.] 28; 3 Con. Rep. 
Sup. Ct. U "S. 244, That was an action of 
debt for $8,787, upon an embargo bond, dated 
April 14, 1808, taken by the collector of the 
port of Georgetown, conditioned to be void, if 
the brig Active should not proceed to any for- 
eign port or place, and the cargo should be re- 
landed in some port of the United States. The 
bond was executed by Speake, the master, and 
by Beverly and Ober, the owners of the cargo, 
in compliance with the provision of the first sec- 
tion of the act of January 9, 1808, cited above. 
The defendants pleaded various pleas, severally 
and jointly; to some of which there was a sen- 
era! demurrer and joinder. The circuit court 
for the District of Columbia, in which the action 
was brought, decided all the demurrers in favour 
of the United States, and the case was carried 
by writ of error to the supreme court. The 
second joint piea was as follows: "That the 
defendants ought not to be charged, &c, because 
they say, that the said writing obligatory was 
required and taken by one John Barnes," col- 
lector, &c, "by colour of his said office, and by 
pretence of an act of congress, &c, (the act of 
January 9, 1S08), which said writing obligatory 
and the condition thereof were not taken by the 
said John Barnes, collector, &c., pursuant to the 
said act of congress, but contrary thereto in this, 
to wit: that the said writing obligatory was 
taken in a sum more than double the value of 
the vessel and cargo, in the condition of the said 
writing obligatory me^&oned, by reason whereof 
the said writing obligatory became void and of 
no effect in law. and this the said defendants 
are ready to verify; wherefore, &c." 

To this plea there was a general demurrer and 
joinder Judge Story* in delivering the opinion 
of the court, said: "The second joint plea of 
the defendants alleges, that the bond was not 
taken pursuant to the act of congress, but con- 
trary thereto, m this, that the bond was taken 
in a sum more than double the value of the 
vessel and cargo, whereby the bond became void. 
On demurrer to this plea and joinder in demur- 
rer, the court below gave judgment for the Unit- 
ed States; and we are of opinion, that the 
judgment so given ought to be affirmed. There 
is no allegation or pretence, that the bond was 
unduly obtained by the collector, colore officii, by 
fraud, oppression, or circumvention. It must, 
therefore, be taken to have been a voluntary 
bona fide bond. The value was a matter of un- 
certainty, and the ascertaining of that value was 
the joint act and duty of both parties. When 
once that value was ascertained and agreed tv by 



the parties, and a bond executed in conformity 
to such agreement, the parties were estopped to 
deny that it was not the true value. If an is- 
sue had been taken upon the fact, the evidence 
on the face of the bond would have been con- 
clusive to the jury; and, if so, it is not less 
conclusive upon demurrer. It would be dan- 
gerous in the extreme to admit the parties to 
avoid a sealed instrument by averring that there 
was an error in/the value by an innocent mis- 
take, or by accident, or by circumstances against 
which no human foresight could guard. A mis- 
take of one dollar would be as fatal as of $10,- 
000. Suppose the double value were under- 
rated, could the United States avoid the bond, 
and thereby subject the narties to the penalties 
of the third section? Where the law provides 
that the penal sui~ of a bond shall be equal to 
the double value, and the parties voluntarily 
and without fraud assent to the insertion of a 
given sum, it is as much an estoppel as if the 
bond had specially recited that such sum was 
the double value." 

The majority of the court affirmed the judg- 
ment of the court below. Marshall. Circuit 
Justice,said he was rather inclined to think that 
the plea was good, which stated that the bond 
was given for more than double the value of the 
vessel ant 1 cargo. If the bond was given for 
more than double that value, he thought it was 
void in law. He should not, however, have in- 
timated his opinion on this point, if a dissenting 
opinion h^d not been given on another point in 
the cause, and his silence might have been con- 
strued into an assent to the entire opinion of the 
court, as it had been delivered. 

In the above extract from the opinion of the 
court. Judge Story relies strongly upon the fact 
that the pJea contained no allegation that the 
bond was obtained by the collector, by colour of 
his office, by fraud, circumvention, or oppression; 
from which it may be inferred that, had the plea 
contained such allegation, it would have been 
held good, and the demurrer overruled. But. 
in U. S. v. Gordon, above reported, the plea 
expressly charged, that the obligors were con- 
strained to execute the bond, by the refusal of 
the collector, &c, to clear, and permit the vessel 
and her cargo to depart, &c, until the said bond 
was executed, &c The United States carried 
the above reported case of U. S. v. Gordon to 
the supreme court of the United States, by an- 
other writ of error, but that court dismissed it 
for want of jurisdiction. 7 Cranch Lll U. S.j 
287. 



Case No. 15,233. 

UNITED STATES v. GORDON. 

[1 Cranch, C. C. 58.] i 

Circuit Court, District of Columbia. Jan. Term. 
1802. 

Selling Liquor without License— Information. 

1. In an information for selling spirituous liq- 
uors without license, it is not necessary to spe- 
cify the kind of liquor, nor the person to whom 
sold. 

2. All the acts of selling constitute one of- 
fence. 

Information [against Robert Gordon] for 
selling spirituous liquors. Motion in arrest 
of judgment. 1st Because the particular 
kind of liquor is not specified in the infor- 
mation. 2d. Because the person is not nam- 
ed to whom sold. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. E. J. Lee, for defendant. The clause 
of the act of assembly upon which this 
prosecution is founded, is in the following 
words. Rev. Code, p. 212, § 4. "If any per- 
son, without such license, shall open a tav- 
ern, or sell by retail, wine, beer, cider, rum, 
or brandy, or other spirituous liquors, or a 
mixture thereof, to be drank in or at the 
place where it shall be sold, or in any 
booth, arbor, or stall, such offences shall be 
deemed a breach of good behavior, and he 
or she so offending, shall moreover forfeit 
and pay the sum of thirty dollars, to be 
applied towards lessening the county levy." 
By the fifth section, the offender, upon a 
second conviction, is to be imprisoned six 
months without bail or mainprise. Every 
selling is a distinct offence. If this was 
not the case, a, conviction for the last sell- 
ing would bar a prosecution for all the for- 
mer offences. Rex v Robe, 2 Strange, 999; 
Davy v. Baker, 4 Burrows, 2471; Rex v. 
Mason, 2 Term R. 581; Style, 186. 

Mr. Simms, on the same side. The infor- 
mation is not sufiiciently certain to enable 
the defendant to meet the charge by counter 
evidence, or to plead it in bar of 'a subse- 
quent prosecution. By the fifth section of 
the act, a higher penalty is annexed to a 
second offence, and in such case the indict- 
ment must state the prior conviction. A 
declaration, in trover as uncertain as this, 
would be bad (5 Bac. Abr. 2T2); a fortiori, 
an information, or an indictment The court 
is bound, ex officio, to see that the infor- 
mation states sufficient to warrant a judg- 
ment. Rex v. Wheatly, 2 Burrows, 1127; 2 
La. Raym. 1410; 2 Hawk. P. O. 332. The 
offence is alleged to have been committed on 
the 10th of August, 1798; and the informa- 
tion was not filed until April, 1800, more than 
twelve months after the offence committed, 
contrary to the act of assembly (Rev. Code, 
p. 113). 

Mr. Mason, contra. The limitation of one 
year applies to the prosecution, not to the 
filing of a particular process. The present- 
ment upon which the information was filed 
was within the yedi\ The first step was 
the presentment, and that is the commence- 
ment of the prosecution. Rev. Code, p. 106, 
§ 2. Circumstances which constitute the of- 
fence, must be set out But where they are 
not of the essence of the offence, there, if 
set forth, they are only surplusage. Rex 
v. Home, Cowp. 682. The words of the act 
are "spirituous liquors or a mixture there- 
of." It may be impossible for a man to 
say what kind of liquors constitute the mix- 
ture; and yet he may be certain that he is 
drinking spirituous liquors. Rex v. Gibbs, 
1 Strange, 497. All the acts of selling spir- 
ituous liquors before conviction constitute 
but one offence Crepps v. Durden, Cowp. 
640. 
Motion overruled and judgment entered. 

[For subsequent proceedings, see Case No. 
15,234J 



(Case No. 15,234a. U. S. v. GORDON 
Case Wo. 15,234. 

UNITED STATES v. GORDON. 

[1 Graiich, C. O. S1J * 

Circuit Court, District of Columbia. April 
Term, 1802. 

Sell,iko Liquor without License. 
Under the act of Virginia prohibiting the sale 
of spirituous liquor without license, all the acts 
of selling before conviction constitute but one 
offence. 

Indictment [against Robert Gordon] for re- 
tailing spirituous liquors. [For prior pro- 
ceedings, see Case No. 15,233.] The judg- 
ment was arrested; because the indictment 
charged it as a second offence, before the 
defendant was convicted of a first; the 
court being of opinion that all selling before 
conviction constituted but one offence. 



Case No. 15,334a. 

UNITED STATES v. The GORDON. 

[N. Y. Times.] 

District Court, S. D. New York. Dec. 14, 1862. 

Prize— Capture by Army and Navy— The 
Blockade. 

This vessel was captured in Beaufort at the 
same time as the Alliance. She was also of 
American build, owned by the same owners in 
this country, and transferred at the same 
time to the same English claimants, and en- 
tered the port of Beaufort seven days after 
the Alliance, having knowledge of the block- 
ade, and was loaded there prior to Sept. 14, 
1861. and documented for departure in sub- 
stantially the same manner. She brought 
there from Liverpool 4,300 sacks of salt, and 
112 tons of iron. The master, Jennings, 
knew the port was blockaded, but says the 
first blockading vessel he saw there was on 
Sept. 6 or 7. Most of her cargo was taken 
on board after that date. This master was 
put in command at Beaufort, after her for- 
mer master, Gooding, left her. The steamer 
Nashville, coming in there, left a few days 
after the change, and Jennings says it was 
rumored that Gooding took command of the 
Nashville and went to sea in her, and he had 
not seen him since. One objection taken by 
the claimants was that at the time of the cap- 
ture Beaufort was in the custody of the army 
of the United States, and a neutral vessel 
there was not subject to capture. 

Mr. Upson and Mr. Andrews, for the Unit- 
ed States and captors. 

Mr. Edwards, for claimants. 

HELD BY THE COURT: That the pre- 
sumption from the fact is exceedingly cogent 
that the voyage was set on foot and prose- 
cuted to its termination with full knowledge 
of the blockade and intent to invade it. No 
proof is found in the ship's papers or in the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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preparatory examinations repelling or displa- 
cing such presumption. That it is not shown 
that there was any co-operation between the 
land and naval forces in the arrest of this ves- 
sel on this occasion, nor any concert even in 
the proceedings leading to that end; nor does 
the army make claim to any interest in the 
capture. If the vessel and cargo were in 
delicto, and subject to condemnation for her 
acts, the claimants have no power to contest 
in the prize court the competency of the libel- 
ants alone to control the proceeds of the for- 
feiture. That Beaufort was an enemy port to 
the United States, and the acts of the vessel 
in going there and whilst in it were hostile 
to the United States, and impressed upon 
them the character of enemy property. That 
it is a legal cause of forfeiture for a neutral 
vessel to clothe herself in time of war with 
protective documents obtained from the ene- 
my. That there is in these various particu- 
lars ample cause for condemnation of vessel 
and cargo. Decree accordingly. 



Case Wo. 15,235. 

UNITED STATES v. GORHAM. 

[6 Blatchf. 530.] i 

Circuit Court, N. D. New York. Aug. 11, 1869. 

Clerk of Court — Expenses op Office. 

Under the act of February 26, 1853 (10 Stat. 

166), moneys paid by the clerk of a district 

court, during his clerkship, for expenses incurred 

by him, as clerk, for board and lodging at hotels, 

while attending, as clerk, at terms of the court 

held away from the place where he is required 

to keep his office, are not allowable to him as 

"necessary expenses of his office." 

This suit was commenced in the district 
court [case unreported], and was removed 
into this court under the provisions of the 
act of March 3, 1821 (3 Stat. 643), on the 
ground that the judge of that court was so 
related to or connected with the defendant, 
as to make it improper for him to sit on the 
trial of the suit The defendant [George 
Gorham] was the clerk of the district court, 
from June, 1861, to January, 1867. He was 
required to reside at Buffalo and keep his 
office there. The terms of the court were 
held at Albany, Utica, Auburn, Rochester, 
and Buffalo, and the clerk was required to 
attend at those terms. During his clerk- 
ship, the defendant paid out $577.25, for ex- 
penses incurred by him as such clerk, for 
board and lodging at hotels, while attend- 
ing at terms of the court held away from 
Buffalo. In accounting to the government 
for the moneys received by him, as clerk, 
in excess of his maximum allowance, he 
withheld the $577.25. The government, in 
adjusting his account for services, as clerk, 
withheld $265.61 due to him for such serv- 
ices, and claimed that the defendant, as 
clerk, still owed to it $311.64. Under the 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



act of January 25, 1828 (4 Stat 246), the 
government withheld from the defendant 
the sum of $311.64, due to him for services 
rendered to the government as a United 
States commissioner. This suit was brought 
at the request of the defendant, made be- 
fore he knew of the withholding by the gov- 
ernment of the $311.64. The object of the 
suit was to recover the $311.64 claimed by 
the government to be due from the defend- 
ant, as clerk, and to determine the ques- 
tion, whether the defendant, as clerk, was 
entitled to be allowed that amount, so paid 
by him for board and lodging, as being 
"necessary expenses of his office," within 
the meaning of the act of February 26, 1853 
(10 Stat. 166). The case was tried before 
the court, without a jury. 

William Dorshemer. U. S.»Dist Atty. 
George Gorham, in pro. per. 

THE COURT (NELSON, Circuit Justice) 
held, that the expenses in question were not 
allowable, and directed a judgment to be 
entered for the plaintiffs. 



Case No. 15,836. 

UNITED STATES v. GORMAN. 

[4 Cranch, 0. G. 550.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

United States Debtors— Prison Bounds. 
Debtors of the United States are not entitled 
to the benefit of the prison bounds in the Dis- 
trict of Columbia. 

Debt 'on a prison-bounds bond given to the 
United States in the penalty of $450, dated the 
14th of June, 1830, and executed by Jacob 
Dixon, and the defendant [John B. Gorman|, 
and another surety, with the following condi- 
tion: "Whereas the above bound Jacob Dixon 
is confined in the prison of Washington coun- 
ty, and in the custody of the marshal of the 
District of Columbia, by virtue of a writ of 
rapias ad satisfaciendum, issued out of the 
circuit court of the District of Columbia, for 
the county aforesaid, on a judgment rendered 
by the said court for the sum of $200 fine, 
and $23.01 costs, at the suit of the United 
States aforesaid; and having prayed for lib- 
erty to walk out of prison and within the 
bounds thereof as fixed by law, which is 
granted to the said Jacob Dixon, he complying 
with the provisions of the statute in that case 
made and provided. Now, therefore, if the 
above bound Jacob Dixon shall continually 
keep, remain, and stay within the prison 
bounds aforesaid, that is, for the said county 
of Washington, as now marked or laid out, or 
as hereafter may be, from time to time, mark- 
ed and laid out by order of the circuit court of 
the District of Columbia, in and for said coun- 
ty of Washington, and not depart therefrom 

i [Reported by Hon. Willia-n Crauch, Chief 
Judge.] 
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until he the said Jacob Dixon shall, by due 
course of law, be finally discharged from the 
said prison and bounds, then the above obliga- 
tion shall be void; otherwise to remain in full 
force and virtue in law." The declaration, 
after setting forth the bond and its condition, 
averred, as a breach thereof, that the said 
Jacob Dixon did not continually keep, &c, 
but departed therefrom, without being dis- 
charged in due course of law, whereby action 
hath accrued to the said United States, to de- 
mand and have of the said John B. Gorman, 
the said sum of $450, &c. To this declaration 
the defendant demurred generally. 

Mr. Dandridge, for defendant, contended 
that every bond, given for ease and favor of a 
person in execution, is void, unless expressly 
authorized by law; and cited 1 Saund. 3o, 
note; Thompson v. Bristow, Barnes, Notes 
Cas. 205; Vigers v. Aldrich, 4 Burrows, 24S2; 
Da Costa v. Davis, 1 Bos. & P. 242; Black- 
burn v. Stupart, 2 Bast 243; and Yates v. 
Van Rensselaer, 5 Johns. 3G3. By the 16th 
section of the insolvent act of March 3. 1803 
(2 Stat. 237), (all the preceding sections having 
been occupied by provisions respecting insol- 
vent debtors,) it is enacted: "That the said 
court may cause to be marked and laid out 
reasonable bounds of the prisons in the said 
district, to be recorded in the same court; and 
from time to time may renew, enlarge, or 
diminish the same; and every prisoner not 
committed for treason or felony, giving such 
security to keep within the said bounds as 
any judge of the said court shall approve, 
shall have liberty to walk therein, out of the 
prison, for the preservation of his health; and 
keeping continually within the said bounds, 
shall be adjudged in law a true prisoner." 
And by the seventeenth section it is enacted: 
"That 'the provisions of this act shall not be 
construed to extend to any debtor who is or 
shall be imprisoned at the suit of the United 
States." The defendant was a debtor who 
was imprisoned at the suit of the United 
States, and, therefore, was not entitled to any 
of the benefits of the act 

Mr. Key, contra, for the United States, con- 
tended that this bond is good as a voluntary 
bond, of which the defendant has had the 
benefit. U. S. v. Howell [Case No. 15,4TKS]. 
But it is good, also, as a statutory bond, under 
the sixteenth section of the insolvent act The 
seventeenth section refers only to the provi- 
sions respecting the surrender of the effects of 
insolvent debtors and the discharge of their 
persons from arrest and imprisonment on ac- 
count of any debt contracted before their ap- 
plication for relief. And the reason why 
those provisions should not extend to debtors 
of the United States was, that congress, by 
the act of June 6, 1798 (1 Stat. 561), had made 
special provisions on the same subject; and it 
cannot be supposed that congress meant, by 
the seventeenth section of the insolvent act to 
deprive the debtors of the United States \n 
this District of the benefit of the prison 
bounds, which they had expressly granted to 
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all other debtors of the United States in civil 
actions by the act of January 6, 1800 (2 Stat. 
4), and which, by the sixteenth section of the 
insolvent act, they had expressly given to aiL 
prisoners, except those committed for treason 
or felony. The words of the seventeenth sec- 
tion may be satisfied by applying them to the 
provisions of the act respecting the surrender 
of the property and the discharge of the per- 
son of debtors upon such surrender. And Dy 
that construction the incongruity will be avoid- 
ed which would grant the privilege to all 
debtors of the United States excepting those 
residing in this District. And this is the con- 
struction which has been given to the insol- 
vent act, in this respect, from the time of its^ 
enactment to the present moment The con- 
sequence of a different construction would be,, 
that prisoners committed for any crime, ex- 
cept treason and felony, would be entitled to 
the bounds, while simple debtors of the Unit- 
ed States, instead of being committed for safe- 
keeping only, would be committed to the same 
close custody with condemned traitors and 
felons. The' court had power to limit the 
bounds to the high brick walls surrounding 
the gaol. They have extended it further, but 
that cannot alter the construction of the act- 
At November term, 1S33. TELE COUTtT 
(CRANCH, Chief Judge, contra,) ordered 
judgment to be entered for the defendant, up- 
on the demurrer in this cause, and in twenty- 
four other suits on like prison-bounds bonds, 
given by persons who had been arrested ou 
ca. sas/for fines for keeping public gaming- 
tables. 
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UNITED STATES v. GORMAN. 
[4 Craneh, C. C 574.] i 

Circuit Court, District of Columbia. March 

Term, 1835. 
Lotteries— Selling Tickets— Statutes— Repeal 
The power, given to the corporation of Wash- 
ington city, by its charter of 1820, "to provide 
for licensing, taxing, and regulating" "vendors; 
of lottery tickets;" and the power, given by the 
same section of the same charter "to restrain or 
prohibit" "lotteries," and the by-laws of Janu- 
ary 4, 1827, and July 12, 1831, seem to have 
repealed the 2d section of the act of Maryland 
of 1792, c. 58 [2 Laws Md. 189], so far as it 
was in force in the city of Washington. 

This was an indictment [against J. B. Gor- 
man] under the 2d section of the Maryland 
law of 1792, c. 58, for offering to sell and 
actually selling a ticket in a lottery "not au- 
thorized by the legislature of the state of 
Maryland, nor by the congress of the United 
States, called the Delaware and South Car- 
olina Consolidated Lottery," against the form 
of the statute, &c. 

Mr. Jones, for defendant, contended that 
the charter of the city of Washington re- 
pealed the second section of the Maryland 

i [Reported by Hon. William Craneh, Chief 
Judge.] 
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law of 1792. c 58, adopted by the act of 
congress of the 27th February, 1801° (2 Stat. 
103), concerning the District of Columbia, so 
far as it was applicable to the city of Wash- 
ington. 

By that section of the Maryland law, it 
is enacted, that if any person shall sell, or 
offer for sale, within that state, any ticket 
in any lottery not authorized by the legis- 
lature of that state, or by the congress of the 
United States, he shall forfeit for every such 
ticket sold, or offered for sale, £10 current 
money, to be recovered by bill of indictment. 
By the seventh section of the charter of 
the city of Washington, power is given to 
the corporation "to provide for licensing, 
taxing, and regulating," "vendors of lottery 
tickets," and "to restrain or prohibit lot- 
teries." 

On the 4th of January, 1827, the corpora- 
tion passed a by-law "to restrain and pro- 
hibit certain lotteries." The first section 
forbids private lotteries; the second prohib- 
its the drawing ot any lottery not authorized 
by act of congress, or of the corporation. 
The third section provides that no licensed 
vendor of lottery tickets, or other person, 
shall sell any ticket in any lottery not spe- 
cially permitted and authorized by some law 
of some state or territory of the United 
States, or law of congress of the United 
States, or act of the corporation, under the 
penalty of the $o0 for every offence. &c. The 
by-law of July 12, 1S31, prohibits the exer- 
cise of the business of lottery-ticket vendor 
without license, for which $100 must be paid. 
Mr. Jones cited Hawkins v. Cox [Case No. 
6,243]. in this court in .Tune, 1819, and Thomp- 
son v. Milligan [Id. 13,969], in June term, 
1820. 

Mr. Key, contra The charter of 1820 (sec- 
tion 7) has no negative words; it is all af- 
lirmative. and not inconsistent with the then 
existing law* both may stand together; both 
may prohibit the same thing under different 
penalties. The corporation has power to li- 
cense and regulate vendors of lottery tickets; 
but only to restrain and prohibit, not license, 
lotteries. In the great lottery case of Clark 
v. Corporation of Washington [12 Wheat. (25 
CI. S.) 40], in the supreme court, it was ad- 
mitted on all hands that the power given to 
the city did not repeal the law of Maryland. 
Congress might have repealed the law of 
Maryland, and might have given that power 
to the city; but the question is, have they 
given it, and whether the corporation has ex- 
ercised it. Has congress given the city the 
power to license all sorts of lottery tickets? 
They could not mean to give the city the 
right to license the sale of illegal tickets, but 
only tickets vendible by law. There were 
tickets the sale of which was lawful. The 
same power is given over gaming, which this 
court has decided did not repeal the general 
law of the land against gaming, and that the 
power was cumulative, so that the party may 
be liable to the Maryland penalty and the 
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city penalty both. If the corporation had 
the power to repeal the Maryland law, they 
have not yet exercised it. They have not 
said what tickets it should be lawful to sell. 
The corporation had only power to license 
and tax the business of a vendor of lottery 
tickets. not to authorize the sales of tickets 
the sale of which was prohibited by law. It 
is not like the case of tavern licenses, for in 
that case there was nothing left for the 
Maryland law to operate upon. 

Mr. Jon.^s, in reply. It is not necessary to 
contend that this charter repeals the Mary- 
land law; the only question is whether the 
corporation has not the power to license the 
sales of such tickets in the city. 

THE COURT (CRANCH, Chief Judge, not 
giving any opinion, as he wished to consider 
the several charters and by-laws, and the 
case? already dtcided by this court) stopped 
Mr. Jones, saying they were satisfied that 
the license of the corporation authorized the 
sale. 
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UNITED STATES v. GOUGHNOUR. 

[2 Pittsb. Rep. 369; 4 West. Law Month. 561; 
10 Pittsb. Leg. J. 130.] 

I) Strict Court, W. D. Pennsylvania. 1862." 

COUNTERFEITING — UTTERING— SCIENTER — POSSES- 
SION op Counterfeit Coin and Notes. 

1. In an indictment for passing counterfeit 
com evidence of the possession of counterfeit 
hank notes is not admissible to prove the scien- 
ter. 

2. But the possession of quantities of coun- 
terfeit coin of a different denomination from 
that laid in the indictment is admissible for such 
purposes. 

This was a motion for a new trial, and was 
argued by Mr. Carnahan, U. S. Dist Atty., 
for the government; and by Kopelin, Noon, 
Hampton & Swartzwelder, for the defendant. 

McCAXDLESS, District Judge. Satisfied 
with the verdict in this case, I do not feel 
disposed to disturb it, except upon substan- 
tial grounds. There is one point to which I 
have given much reflection, because it will 
be a precedent, and, if wrong, "many errors, 
by the same example, will creep" into tins 
court It is the admission in evidence of the 
fact that counterfeit bank notes were found 
in possession of the prisoner to prove the 
scienter; that is, that he knew the dimes he 
passed were counterfeit. The evidence was 
admitted, upon the authority of the text in 
Greenleaf, but the cases cited by the learned 
author do not sustain the position contended 
for by the government. As Lord Campbell 
says in 4 Eng. Law & Eq. 572: "It was evi- 
dence which went to show that the prisoner 
was a very bad man, and a likely person to 
commit such offences as that charged in the 
indictment; but, with regard to the scienter, 
it did uot afford ground for a legitimate in- 
ference ia respect of it." The possession of " 
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counterfeit bank bills does not necessarily 
show guilty knowledge of counterfeit coin. 
If the indictment was in the state court, and 
under the state laws, for passing counterfeit 
bank bills, the possession of other bank bills 
of a similar character would tend to prove 
the scienter. And so of coin. On an indict- 
ment in this court for passing counterfeit 
coin, the possession of other counterfeit coin, 
although of a different denomination, would 
go far to show guilty knowledge. Coin is 
money. Bank bills are the mere representa- 
tives of money, and a knowledge of the false 
character of one, does not imply a knowledge 
of the false character of the other. Holding 
the latter in common with the former may be 
suggestive of the occupation and purpose of 
the party; but counterfeiting the coin being 
a usurpation of one of the highest acts of 
sovereignty, and the "passing" being highly 
penal, no qualified evidence should be given 
to prove the guilty knowledge. 

Although the court charged the jury that 
the proof upon this point was of little value, 
yet they may have been influenced by it, and 
the prisoner is entitled to the benefit of the 
reason assigned. 

As to the other reasons, in the language of 
Chief Justice Gibson in the case of Rogers v. 
Walker, Ban* [G Pa. St.] 375, "they form a 
reticulated web to catch the crumbs of the 
cause, and, as they contain no point or prin- 
ciple of particular importance which has not 
already been ruled by this court, they are dis- 
missed without further remark." New trial 
granted. 

See U. S. v. Roudenbush [Case No. 16,198]; 
U. S. v. Doebler [Id. 14,977]- 
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UNITED STATES v. GOUI/D. 

[8 Am. Law Reg. 525.] 

District Court, S. D. Alabama. Spring Term, 

1860. 
Slavs Trade— Power to Prohibit— State Sover- 
eignty- Importation of Negroes— Indictment. 

1. Congress has the constitutional power to 
prohibit the foreign slave trade. 

2. That power is part of the power to regulate 
foreign commerce. It is commercial in its char- 
acter, and has the same extent and application, 
and the same limits, as the power to regulate 
foreign commerce. 

3. The several eiate* have the general sover- 
eign right to determine who may or who may 
not live within their limits, to fix the political 
and social status of each inhabitant, and to pre- 
scribe his rights and punish their violation with- 
in its limits 

4. This portion of state sovereignty has not 
been wholly surrendered to the general govern- 
ment It is surrendered only to the extent and 
for the purposes specified by the constitution. 
As respects negnes, imported as slaves, it is 
surrendered only so fur as to allow the prohibi- 
tion of such importation, and as a means to this, 
the removal of negroes unlawfully imported. 
The power to prescribe and to protect the rights 
of siuh negroes after the importation is entirely 
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complete and ended, and they have become min- 
gled with the mass of the population of a state, 
is exclusively in the state government. 

5. It is settled, by repeated decisions of the 
supreme court, that the commercial power of the 
general government extends to and covers (ex- 
clusively of the interference of state laws,) the 
importation of either goods or persons, until the 
commercial transaction of- importation is com- 
plete and ended, and no further. When the 
goods or persons imported pass out of the posses- 
sion or control of the importer, his agents and 
employees, and become mingled with the mass 
of property or population of a state, they then 
become subject to the state jurisdiction and 
laws. 

6. The laws of the United States prohibiting 
the foreign slave trade, are to he construed m 
reference to the mischief intended to he reme- 
died, and to the nature, extent and limits of the 
constitutional power of congress over this sub- 
ject. 

T. The sole mischief intended to be remedied 
was the importation of negroes as slaves. It 
was not and is not, the manner in which either 
free negroes or slaves are regarded or treated in 
any state. 

8. These laws extend to all persons who in any 
manner, directly or indirectly, participate, aid or 
abet, in the prohibited importation. They do 
not extend to offences committed in a state 
against the rights of a negro who had been pre- 
viously unlawfully imported by some other per- 
son, after he has passed out of the possession or 
control of the importer and become mingled with 
the mass of the population of a state. 

9. An indictment which only charges that the 
accused, within this state, did hold, sell, or 
otherwise dispose of, a negro or a slave, who 
had previously been unlawfully imported by 
some other persons, without alleging that the 
accused did participate, aid or abet, in the un- 
lawful importation, is fatally defective. 

10. The mode of procedure prescribed by the 
7th section of the act of April 20. 1818, for en- 
forcing the penalty for violating its provisions, 
is a qui tam action, and no other. Therefore 
an indictment does not lie under that section. 

A. J. Requier, 0. S. Dist. Atty. 
George X. Stewart, Wm. Boyles, and Rob- 
ert B. Armstead, foi defendants. 

JONES, District Judge. Mr. Gould is in- 
dicted under the 7th section of the act of 
congress of April 20, 1818 [3 Stat. 450], pro- 
hibiting the foreign slave trade. There are 
three counts in the indictment. The first 
count charges, "that Horatio N. Gould, late 
of said district, heretofore, to wit, on the 
first day of March, A. D eighteen hundred 
and fifty-nine, at Mobile county, to wit, in 
the district aforesaid, and within the juris- 
diction of this court, a certain number, to 
wit, one female negro, whose name is to 
these jurors unknown, and who had, then 
and there, been lately unlawfully brought 
into the jurisdiction of the said United 
States, to wit, on the twentieth day of Feb- 
ruary, A. D. eighteen hundred and fifty- 
nine, at the county and district and within 
the jurisdiction aforesaid, in a manner and 
from a foreign place to these jurors un- 
known, by a certain number, to wit, one 
person, whose name is to these jurors un- 
known, did, then and there, to wit, at the 
time and place aforesaid, with force and 
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arms, unlawfully and knowingly hold the 
said negro, so then and there unlawfully 
brought in as aforesaid, as a slave, for a 
certain time, to wit, for three days, con- 
trary to the powei of the statute in such 
cases made and provided," &c. The sec- 
ond and third counts are substantially like 
the first, except that the second count char- 
ges, that Gould did "sell" (instead of 
"hold";) and the third count charges that he 
did "dispose, otherwise than by selling her, 
of said negro," &c. The accused has de- 
murred to each count in the indictment. 
This presents for decision the question 
whether this indictment charges in a legal 
and sufficient mannei, an indictable offence 
against the laws of the United States. The 
objections urged against the indictment are: 
1st That it is too vague and uncertain, in 
this, that it does not state the name of the 
negro, or any description of her, except that 
it is a female, nor the names or description 
of a foreign place from which, or persons 
by whom, she is alleged to have been un- 
lawfully brought in. 2d. That it does not 
show that Gould had any participation what- 
ever in the importation of the negro; and 
that the law applies only to the importers, 
their agents or employees. 3d. That if the 
law was intended to apply to other persons 
than the importers, their agents or employ- 
ees, it is to that extent unconstitutional. 

Passing over the supposed want of suffi- 
cient certainty, in the description of the of- 
fence charged, I shall proceed at once to 
the more important question raised by the 
demurrer. It is conceded by the district at- 
torney of the United States, that the indict- 
ment is under the 7th and not the 6th sec- 
tion of the act of 20th April, 1818, and that 
he does not charge, and does not expect to 
prove, that Mr. Gould in any manner par- 
ticipated in, or ha'd any knowledge of the 
. illegal importation. The charge then, when 
stripped of the legal phraseology of the in- 
dictment, is simply this, that Mr. Gould, 
without any participation in the illegal im- 
portation, did, within this district, hold, sell, 
or otherwise dispose of, as a slave, a negro 
who had been previously unlawfully import- 
ed by some other peison. The material 
question is, whether this is, or is not, an in- 
dictable offence against the laws of the 
United States. 

No case has been referred to in the argu- 
ment, nor have I been able to find any case, 
in which this question has been decided by 
any court It is a novel question, and re- 
cent events have rendered it one of much 
interest and importance. It has been the 
settled policy of our country, for more than 
fifty years, to prohibit, under severe penal- 
ties, the importation of slaves. The laws 
enacted to carry out this policy had the sup- 
port and approval of the statesmen and peo- 
ple of all sections of our country. Within 
the last three or four years a few persons 
in the South have questioned the constitu- 
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tional power of congress to pass these laws. 
Some others, admitting the power, have de- 
nied the policy of these laws, and earn- 
estly urged their repeal. There have no 
doubt been some recent violations of these 
laws. The whole subject has been much 
discussed, and most men must have formed 
some opinion upon it. For my own part I 
have examined the subject very carefully. 
The result ot that examination is a thor- 
ough and clear conviction that congress has 
the constitutional power to prohibit the im- 
portation of slaves; that it is wise, just 
and politic to prohibit it, and that the laws 
prohibiting it ought not to be repealed, but 
ought to be maintained, respected, and 
strictly enforced. As there are several sim- 
ilar cases pending in this court for the Mid- 
dle district of Alabama, and this is the first 
which has been brought before me for de- 
cision, I think it due to the importance of 
the^ question, and to the parties interested 
in it, that the reason and extent of my de- 
cision should be stated as clearly as possi- 
ble. This is the moie proper, because (much 
to my regret) there is no appeal in such 
cases to any higher tribunal. Knowing that 
if I commit an error in deciding this ques- 
tion, it cannot be corrected. I have exam- 
ined it carefully, and reflected on it ma- 
turely. If my opinion is erroneous, it is an 
error of judgment alone. 

The proper determination of this question 
necessarily requires an examination of the 
nature and extent of the constitutional pow- 
er of congress ovei this subject, and a con- 
struction of the acts of congress upon it. In 
construing both the constitution and stat- 
utes, the great object is to ascertain what 
was the true meaning and intention of 
those who framed them. The words of a 
statute are the principal, but not the only 
means of determining the meaning and in- 
tention of the legislature. There are many 
well settled rules and principles of con- 
struction of statutes resorted to by the 
courts to aid in arriving at the true inten- 
tion. Two of the rules of construction I 
shall state and use in this case. The first 
is to consider the mischief intended to be 
remedied. The second is, never to give a 
statute such a construction as would ren- 
der it unconstitutional, if it will possibly ad- 
mit of any other construction which would 
make it consistent with the constitution. 
We will first inquire: What was the mis- 
chief intended to be remedied by the con- 
vention which framed the constitution, and 
by congress in passing this law? It is well 
known from the debates of the convention, 
and the contemporaneous history of the 
times, that the framers of the constitution 
considered the foreign slave trade as a great 
evil, which ought to be suppressed. That 
was the mischief which had been the sub- 
ject of complaint, and which they designed 
to remedy. Nobody had complained of the 
manner in which free negroes were regard- 
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ed and treated, in any of the states. That 
was never thought ot by the convention. 
The same remark is equally applicable to 
congress, which passed these laws. The 
mischief which both the convention and 
congress intended to remedy, was, unques- 
tionably, the foreign slave trade, and noth- 
ing else. This proposition I think too clear 
to admit of dispute, but as I considered it 
very important, I will refer to two instan- 
ces, to show, not only that it has been rec- 
ognized, but how it has been practically ap- 
plied by the executive branch of our gov- 
ernment, in the construction and execution 
of these laws. I refer to two official opin- 
ions given by Mr. Wirt, as attorney-gen- 
eral. They are not indeed binding author- 
ities on the courts, but from his known abil- 
ity as a lawyer, his official opinions, adopt- 
ed and acted on by the government, are 
certainlv entitled to much respect The 
first section of the act of 20th April, 1318, 
provides that "it shall not be lawful to im- 
■ port or bring, in any manner whatever, in- 
to the United States from any foreign place, 
&c.^ any negro, &c. with intent to hold, &c, 
any such negro, &c> iis a slave, or to be 
held to service or labor; and any ship, &c, 
employed in any importation as aforesaid, 
shall be liable to seizure, &c." In 1821 a 
Mr. McFarlane, brought into New York, 
from the Island of Tobago, (a foreign place,) 
on the schooner Sally, a negro boy, who 
was free in Tobago. The negro boy came 
voluntarily, and with the consent of his 
mother, as the servant of Mr. McFarlane. 
This was done with the knowledge of the 
captain of the schooner. The collector of 
the port of New York considered this a vi- 
olation of the law, and seized the schooner. 
The case was reported to the secretary of 
the treasury, who referred it to Mr. Wirt, 
as attorney-general, for his opinion. It is 
manifest that the case came within the let- 
ter of the law. A negro was brought into 
the United States from a foreign place with 
intent to hold him to service or labor. It is 
equally clear that the case did. not come 
within the mischief which the law was 
made to remedy. Mr. Wirt gave it as his 
opinion that this was not a violation of the 
law. 5 Op. Arty. Gen. 736. Soon after- 
wards a somewhat similar case was refer- 
red by the president to the attorney-gen- 
eral. The wife and children of Mr. Fay- 
oil, of Charleston, embarked for France in 
1820, taking with them as a servant a ne- 
gro girl slave, belonging to Mr. Fayoll, in- 
tending to return in 1822. Mr. Fayoll wish- 
ed the negro to return to the United States 
with his family. The question submitted 
was, whether this would be a violation of 
the law. It was a case where a negro 
would be brought into the United States 
from a foreign country, with intent to hold 
the negro as a slave. It was clearly with- 
in the letter of the law, and Mr. Wirt seems 
to have been conscious of this. He says, 
25FED.CAS.— 87 
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however; "I am oi opinion that the case is 
not within the meaning of the law; that 
the legislature were not looking to the case 
of persons going abroad on a visit, or to so- 
journ for a short time, and taking a serv- 
ant with them from the United States, 
which they were desirous of bringing back 
with them; that this was not at all the 
mischief which congress had in view; that 
they meant not to prohibit the return of a 
body servant with his master or mistress, 
but an original importation or bringing in 
to increase the stock of slaves in the United 
States." And he accordingly gave it as his 
opinion that the negro might be brought 
back without the violation of any law of 
the United States. 1 Op. Atty. Gen. 503. 
This opinion of Mr. Wirt was afterwards 
fully sustained by the decision of the su- 
preme court of the United States in the 
case of U. S. v. Skiddy, 11 Pet. [36 U. S.] 73, 
in which the precise point was presented, 
and decided in accordance with Mr. Wirt's 
opinion. See also to the same point U. S. v. 
The Ohio [Case No. 15,914]. In construing the 
constitution and statutes on this subject we 
will be greatly aided by constantly bearing 
in mind that the foreign slave trade 'was 
the sole mischief which was intended to be 
remedied. 

There are other principles of construction 
applicable to the constitution, which are now 
so well settled that they may properly be 
called political and legal maxims. The gen- 
eral government is a special and limited gov- 
ernment. It has no other sovereign powers 
than those conferred upon it by the constitu- 
tion. On the contrary, the several states are 
original sovereignties. Bach state has all the 
rights and powers, usually appertaining to 
a sovereign state, except such as it has, by the 
constitution, conferred upon the general gov- 
ernment Among the rights and powers 
usually appertaining to every sovereign state, 
are, the power to determine who may or may 
not come into its territories from other coun- 
tries, to fix and determine the social and politi- 
cal relations, in which all its inhabitants shall 
stand to each other, or in other words, the 
social and political status of every inhabitant; 
to determine the personal rights of every one 
within its borders, and to protect those rights 
and punish their violation. These principles 
are asserted and established by the supreme 
court in the case of City of New York v. Miln, 
11 Pet [36 U. S.] 102. That the states have 
entirely surrendered all these sovereign pow- 
ers to the general government has never been 
contended by the most latitudinarian consfcru- 
ers of the constitution. Let us inquire to 
what extent these powers have been surren- 
dered to the general government, so far as 
they apply to the slave trade. 

It is well known that the regulation of for- 
eign commerce was one of the principal in- 
ducements for the formation and adoption of 
the constitution. The African slave trade 
was then, and had long been, an extensive 
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and lawful branch of the foreign commerce 
of our country. Some of the states at that 
time permitted and some had prohibited the 
importation of slaves. The question, whether 
the power to control or prohibit that irade 
should be given to the general government or 
not, was one of much difficulty, and was ma- 
turely considered by the convention. The 
result was, that by the constitution the power 
"to regulate commerce with foreign nations," 
was given to congress in general and compre- 
hensive terms. But in respect to the foreign 
slave trade, a special and particular provision 
was inserted in these words: "Sec. 9. The 
migration or importation of such persons as 
any of the states now existing shall think 
proper to admit, shall not be prohibited by 
the congress prior to the year one thousand 
eight hundred and eight but a tax or duty 
may be imposed on such importation not ex- 
ceeding ten dollars for each person.'* It is 
very plain, that the object and effect of this 
special clause are to define and limit the pre- 
vious general grant of power over foreign com- 
merce. The definition is, that congress, as 
to this particular branch of foreign com- 
merce, shall have power to prohibit it; and 
thelimitationsare, that this prohibitory power 
shall not be exercised prior to the year 1S0S, 
and the duty imposed shall not exceed ten dol- 
lars for each person. The language of the 
constitution seems to me too clear to admit 
of a reasonable doubt, or to require reasoning 
or authorities to show its meaning. If such 
authorities were needed, the whole contem- 
poraneous history of the country, the reported 
proceedings and debates of the convention 
and of the state conventions which adopted 
the constitution, and of the subsequent action 
of every department of the government from 
that time to this, all concur in showing that 
such was the true intent and meaning of that 
part of the constitution. I have no doubt 
or hesitation, therefore, in holding that con- 
gress has the constitutional power to prohibit 
the foreign slave trade, and to pass all laws 
necessary and proper to carry into execution 
that power. I think it equally clear, from the 
nature of the subject, and the manner in 
which it is introduced and expressed in the 
constitution, that this power is part of the 
power conferred upon congress over foreign 
commerce. It was so considered in the de- 
bates of congress on the act of 1807 [2 Stat. 
42G], and by the supreme court in the case of 
Oibbons v. Ogdeu, 9 Wheat. [22 U. S.J 1, and 
in The Passenger Cases, 7 How. [4S IT. S.] 
2&3. See, also, 2 Story, Const. § 1337. In its 
nature, then, this power is commercial in its 
character. Having now ascertained what 
was the mischief intended to be remedied— 
that is, the foreign slave trade— and the nature 
of the power conferred upon congress on this 
subject— that is, that it is part of the com- 
mercial power— we will next proceed to en- 
quire into the extent and limit of this power. 
In doing so I shall endeavor to follow what 
seem to me the clearest and safest precedents. 
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afforded by our political and judicial records. 
The first precedent to which I shall refer is, 
the old alien law passed in 1798 [1 Stat. 570], 
during the federal administration of the elder 
Adams. That law authorized the president, 
under certain circumstances, to remove aliens 
out of the country. It was strongly de- 
| nouncecl by Mr. Jefferson, Mr. Madison, and 
all the statesmen of the state rights school of 
that day, as unconstitutional— a palpable usur- 
pation of power by the general government— 
and a dangerous encroachment on the rights 
of the states. Why was it considered uncon- 
stitutional? Obviously, because it was an 
original inherent sovereign right of each state 
to determine who might or who might not 
live within its limits, and that power had not 
been surrendered to the general government. 
An alien in a state was underthejurisdiction, 
control and protection of that state. It was 
for the state to determine whether he might 
or might not remain within its limits, to 
prescribe his rights, and punish any violation 
of them. The alien law was an infringement 
I on these rights of the states, and therefore 
unconstitutional. It is true, that the uncon- 
stitutionality of that law was never passed 
upon judicially by any court, so far as I can 
find; but it was most effectually passed upon 
by the people in the presidential election of 
1800. They passed upon its authors a most 
righteous judgment of condemnation. Nearly 
sixty years have elapsed since the rendition 
of that judgment, and it never has been, and I 
trust never will be, reversed. What principle 
did it involve and settle? It was this, that 
the power to determine whether an alien 
might or might not live in the state, and to 
prescribe and protect the rights and fix the 
status of an alien, resident in a state, belonged 
to the state, and not to the general govern- 
ment; and the power to punish any violation 
of his rights, as a necessary consequence, be- 
longs also to the state. This principle seems 
to me clearly applicable to the case now under 
consideration. When a negro is unlawfully 
imported, though the importer may intend 
him as a slave, the law considers and makes 
him a free man, by expressly providing that 
no person can ever acquire a legal title to him 
as property. The law also properly provides 
for his removal out of the country as one of 
! the means necessary and proper to cany out 
I the execution of the power to prohibit impor- 
) tation. So l-ong as he remains in the posses- 
, sion, or under the control of the importer, or 
; his agents or employees, he is under the power 
j of the general government and its laws. But 
wheu the commercial act of importation is 
entirely complete and ended, and he has 
passed out of the possession or control of the 
importer or his agents or employees, and has 
been mingled with the mass of the population 
in a state, he is a free negro alien, resident in 
the state, and like any other free negro in the 
state, his status, his rights, and his remedies 
for injuries, are subjects of state jurisdiction 
and regulation; except (as has been stated) 
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that the general government may remove him 
out of the country. While he remains here, 
however, he is subject to the state laws, and 
his rights are regulated and protected by 
them. Alabama has not neglected her duty 
in this respect. Her laws most amply provide 
for the protection of his freedom. If any per- 
son, knowing him to be free, Should buy or 
sell him as a slave, such person would be sub- 
ject to ten years imprisonment in the peniten- 
tiary, under section 3102 of the Code of Ala- 
bama. 

The next precedent to which I shall refer 
is the case of Brown v. Maryland, 12 Wheat. 
[25 U. S.] 419, decided by the supreme court 
of the United States in 1827, after great con- 
sideration. This case, like the one before me, 
depended upon the extent and limit of the 
power over foreign commerce, granted by 
the constitution to the general government. 
Congress had passed laws laying duties on 
goods imported. The legislature of Maryland 
passed an act requiring every importer of 
goods into Maryland to pay a license tax of 
fifty dollars to the state, before he could sell 
the goods, though he had paid the duties upon 
them. The constitutionality of this Maryland 
act was questioned, on the ground that con- 
gress had exclusive power over foreign com- 
merce, and the state could not, directly or indi- 
rectly, lay any tax on the importation. It was 
held by the supreme court, that while the im- 
ported article remained the property of the 
importer, in his warehouse in the form or 
package in which it was imported, it was not 
subject to state taxation; but when it has 
passed out of the possession of the importer, 
and become incorporated and mixed up with 
the mass of property in the country, it loses 
its distinctive character of an import, and be- 
comes subject to the taxing power of the state. 
The same principle was again laid down by 
the supreme court in The License Cases (1847) 
5 How. [46 TJ. S.] 304. In these cases the laws 
of New Hampshire, Massachusetts and Khode 
Island, imposing a state license tax on the sale 
of spirituous liquors, under certain quantities, 
by the importer, were held to be constitution- 
al. These two cases define, with much clear- 
ness, the extent and limits of the power of 
congress as to goods imported. Does not the 
same principle apply to persons brought into 
the United States from foreign countries? It 
was so held by the supreme court, in The 
Passenger Cases, 7 How. [4S TJ. S.] 283-573. 
The legislatures of New York and Massachu- 
setts each passed acts laying a tax on passen- 
gers brought into any port of these states from 
a foreign country. The constitutionality of 
these acts was questioned, on the ground that 
the bringing in of emigrants is a branch of 
foreign commerce, exclusively under the con- 
trol of the federal government. Several cas- 
es, arising under these acts, were taken up 
to' the supreme court. The cases were ably 
and elaborately argued and re-argued at four 
different terms of the court, by some of the 
ablest lawyers in America. The judges of the 
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supreme court were divided in opinion upon 
the question. Five of them, McLean, Wayne, 
Catron, Grier and McKinley, held the state 
laws to be unconstitutional; and four of 
them, Taney, Woodbury, Daniel and Nelson, 
held them to be constitutional. Ghief Justice 
Taney, in delivering his opinion, after a 
course of very able reasoning, says: "I think 
it, therefore, to be very clear, both upon prin- 
ciple and the authority of adjudgedcases,that 
the several states have a right to remove from 
among their people, and to prevent from en- 
tering, any person or class or description of 
persons whom it may deem dangerous or in- 
jurious to the interests and the welfare of its 
citizens; and that the state has the exclusive 
right to determine, in its sound discretion, 
whether the danger does or does not exist, free 
from the control of the general government." 
[Passenger Cases] 7 How. [48 TJ. S.] 467. 

Judge McLean, one of the majority, said: 
"When the merchandise is taken from the 
ship, and becomes mingled with the property 
of the people of the state, like other property 
it is subject to the local law; but until this 
shall take place, the merchandise is an import, 
and is not subject to the taxing power of the 
state, and the same rule applies to passengers. 
When they leave the ship, and mingle with 
the citizens of the state, they become subject 
to its laws." [Passenger Cases] 7 How. [48 
TJ. S.] 403. This case shows, then, that in 
this respect, the same principle applies to the 
importation of both goods and persons; that 
is, that until the commercial transaction of im- 
portation is complete and ended, they are sub- 
ject to the commercial power and laws of the 
United States; but when the commercial 
transaction of importatipn is complete and 
ended, and the goods become mingled with 
the property, and the persons with the people 
of a state, ihey both then become subject to 
the state jurisdiction and state laws. It ob- • 
viously makes no difference that the persons 
are negroes, and intended by the importer as 
slaves. Whether they are to be considered 
as slaves or free, as chattels or persons, the 
same principle applies to them. The cases re- 
ferred to show the extent and limit of this 
power over foreign commerce. It covers and 
extends to the whole commercial transaction 
of importation; and, in respect to negroes un- 
lawfully imported as slaves, to their removal 
out of the country. This is its extent and its 
limit. In my opinion, it never was the inten- 
tion of the framers of the constitution, that 
the several states should surrender to the gen- 
eral government this power to fix the status, 
prescribe the rights and provide for the pro- 
tection of free negroes, or any other inhabit- 
ants of a state. Suppose that a negro, unlaw- 
fully imported, is residing in Alabama, either 
as a free man, or wrongfully held as a slave; - 
and that any person should beat, maim or 
murder such a negro in Alabama, what law ■ 
would be violated, and under what law could 
the offender be tried and punished? Most 
unquestionably the state law. So, too, if he ■ 
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Is wrongfully deprived of his freedom, it is 
the state law which is violated, and the state 
law under which the offender is to be pun- 
ished. Such an offence has no connection 
with, or relation to foreign commerce, and 
is entirely without and beyond the power giv- 
en to congress over any branch of foreign 
commerce. 

Looking, then, to the mischief intended to 
be remedied, and to the nature, extent and 
limits of the constitutional grant of power 
over this subject, I think the proper construc- 
tion of the law is, that it embraces and pro- 
vides for the punishment of every person who, 
in any manner, directly or indirectly, par- 
ticipates, aids or abets in the importation of 
negroes as slaves. The capitalist who fur- 
nishes the money— the agents who build, 
charter or fit out a slave ship— the officers and 
crew who navigate it— those who procure the 
cargo, or who receive the negroes when land- 
ed, or carry them into the interior, or hold, 
sell, or otherwise dispose of them there, for 
the importer— are all participants in the un- 
lawful importation, and guilty of an offence 
against the constitutional laws of the United 
States, and punishable under those laws. 
But after such a negro has passed out of the 
possession or control of the importer and his 
agents and employees, and has become min- 
gled with the inhabitants of Alabama, if any 
person beats, murders, or otherwise criminal- 
ly violates his rights, in this state, the of- 
fender is liable to indictment under the state 
law, and before the state tribunals alone. 
Whilst, as judge of this court, I shall always 
be ready and willing to maintain and enforce 
this, and all other constitutional powers and 
laws of the general government, it is equally 
my duty not to go beyond the limits of the 
constitution, or to encroach, in the slightest 
degree, upon the rights and jurisdictions of 
the states. 

Under the construction which I give to the 
law, the indictment in this case is not main- 
tainable. It does not allege that the accused 
had any connection whatever with the un- 
lawful importation; nor does it allege any 
facts from which this could be legally infer- 
red. It simply alleges that the accused know- 
ingly held, as a slave, in Alabama, a negro, 
who had previously been unlawfully import- 
ed, by some other unknown person. This, I 
think, is not an indictable offence under the 
laws of the United States. 

It is contended for the prosecution, that the 
6th section of the act of 20th April, 1818, pro- 
vides for the punishment of the importer, 
his agents and employees; and that the 7th 
section (under which this indictment is found) 
creates a separate and distinct offence, and 
was intended to embrace the case of a per- 
son who, without any participation in the un- 
lawful importation, afterwards holds the ne- 
gro as a slave. I concur with the district at- 
torney, in thinking that the 7th section in- 
tended to create a separate and distinct of- 
fence from that created by the 6th section. 
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It would be very unreasonable, if not ab- 
surd, to suppose that congress, after creating 
an offence by the 6th section, and providing 
that it should be punished by a forfeiture 
not exceeding $10,000 and not less than $1,1 
000, and imprisonment for not less than three 
nor more than seven years, immediately add- 
ed another section, providing that the' same 
offence should be punishable by a forfeiture 
of only $1,000. No doubt a different offence 
was created by the 7th section, but I do not 
think the difference is that supposed by the 
district attorney. By comparing the act of 
1818 with the previous act of 21st March, 
1807, on the same subject, and bearing in 
mind the state of things existing when each 
of these acts was passed, I think the real dif- 
ference is apparent enough, though from the 
mere omission of a comma, it is not so clear- 
ly expressed in the act of ISIS as in that 
of 1807. At both of these periods slavery ex- 
isted in Florida and Mexico, then belonging 
to Spain, and immediately adjoining the Unit- 
ed States. Slaves might be brought into the 
United States from Africa or from Florida 
or Mexico. Congress manifestly considered 
that the person who seized a negro in Africa, 
and brought him to the United States, was 
guilty of a much greater offence than one 
who, living in the United States, near the 
Florida or Mexican line, should buy a slave 
from his neighbor in Florida or Mexico, and 
bring him into the United States. The fifth 
section ot the act of 1807 plainly refers to the 
first class of offenders, and the 6th section of 
that act, I think, refers to the latter class of 
offenders, and provides a milder punishment. 
The 7th section of the act of ISIS is obvious- 
ly taken, almost verbatim, from the 6th sec- 
tion of the act of 1807, and, I think, was in- 
tended to apply only to the same class of of- 
fences. I can see no other sensible meaning 
and effect that can be given to the qualify- 
ing words, "immediately adjoining to the 
United States," used in each of those sec- 
tions, and which are not used in the 6th 
section of the act of 1818. A comma is pla- 
ced before these qualifying words where they 
occur in the act of 1807. Thus, "from any 
foreign kingdom, place or country, or from 
the dominions of any foreign state, immedi- 
ately adjoining to the United States," etc.— 
thus making the words "immediately adjoin- 
ing to the United States," apply to and quali- 
fy the words "foreign kingdom, place or coun- 
try," as well as the words, "dominion of any- 
foreign state." The very same words are 
used in the 7th section of the act 1818, omit- 
ting the comma between the words "state" 
and "immediately." This omission of the 
comma was, I presume, from an inadvertence 
of the writer, or a mistake of the printer. I 
cannot believe it was done purposely to 
change the character and extent of the of- 
fence. My construction of these sections of 
the act of 1818 is, that the 6th section was in- 
tended to apply to those who bring in ne- 
groes, as slaves from Africa, or other foreign 
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countries, not immediately adjoining the Unit- 
ed States. The 7th section was intended to 
apply to those who brought them in from 
Florida or Mexico. This, I think, is the dif- 
ference between them as to the character of 
the offence. This construction brings the 
whole law within the constitutional limits of 
the power of congress. But even if this con- 
struction of the law is not correct, and that 
contended for by the district attorney is cor- 
rect, still the indictment cannot be sustained 
under the Tth section. The offence created 
by it is not a common law offence. It is 
purely a statutory offence, created by that 
section of the act. 

It is an established rule of criminal law, 
that if a statute creates an offence, and by 
the same clause prescribes a particular mode 
of proceeding, otherwise than by indictment, 
to enforce the penalty, the mode of procedure 
prescribed by the statute must be followed 
and an indictment cannot be maintained. 
Whart. Am. Cr. Law, § 10; 2 Burrows, 805; 
1 Archb. Cr. Prac. & PI. 2; 6 Humph. 17; 7 
Spear, 305; 12111.235; 3 Ala. 375. The pen- 
alty prescribed by the seventh section for a 
violation of its provisions, is a forfeiture of 
one thousand dollars for each negro, "one 
moiety to the use of the United States, and 
the other to the use of the person or persons 
who may sue for such forfeiture, and prose- 
cute the' same to effect" The mode of pro- 
cedure thus prescribed, for imposing the pen- 
alty, is not by indictment, or any other crim- 
inal procedure, but a civil suit, well known as 
a qui tarn action. Upon this ground, also, 
the indictment cannot be supported. 

It is unnecessary to examine the other more 
technical objections to the indictment. For 
the reasons stated, the demurrer to the indict- 
ment is sustained, and there must be a judg- 
ment for the defendant 



Case KTo. 15,240. 

UNITED STATES v. GOURE. 

[4 Cranch, C. C. 4SS.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1834. 

Resisting Officer— Ahrest without Warrant 
— Official. Duty. 
A constable is not in the discharge of his offi- 
cial duty when searching for a man, (who is 
represented to hi-n as, and whom he believes to 
beT a loose and disorderly person without visible 
means of livelihood, a night-walker and frequent- 
er of bawdv-houses, and a keeper of false keys,) 
with intent to arrest him without a warrant,, 
and carrv him befoie a justice of the peace to 
be dealt Vith according to law; and it is not 
an indictable offence to threaten to kill the con- 
stable if he shculd attempt to arrest him. 



x [Reported by Hon. William Cranch, Chief 
Judge.] 
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The defendant [John Goure] was convicted 
upon the following indictment: "District of 
Columbia, Washington County, to wit: The 
jurois of the United States for the county 
aforesaid upon their oath present: That 
Richard R. Burr and Lambert S. Beck, be- 
ing constables of the county aforesaid duly 
appointed and qualified, and acting in their 
said office as conservators of the peace of 
said county, upon information duly and law- 
fully to them made and given, that a certain 
John Goute, late of Washington county, yeo- 
man, was a loose and disorderly person with- 
out any visible means of livelihood, a night- 
walker and frequenter of bawdy-houses, and 
a keeper of false keys, and knowing and be- 
lieving the said information to be true, did 
thereupon, in the discharge of the duties of 
their said office, on the 13th of December, 
1834, at the county aforesaid, proceed to 
search for the said John Goure, in order to 
arrest him by virtue of their said office and 
take him before a justice of the peace of 
said county to be dealt with according to law. 
And the said John Goure, well knowing the 
premises, and being such loose and disorder- 
ly person without any visible means of liveli- 
hood, and a night-walker, and frequenter of 
bawdy-houses, and a keeper of false keys, as 
aforesaid, and as such well knowing that he 
was liable to arrest as aforesaid, to be dealt 
with according to law; and intending to in- 
timidate the said Burr and Beck, and to pre- 
vent them from the discharge of their duty 
as aforesaid, and to hinder and obstruct 
them in the discharge of their said duty in 
searching for and arresting said Goure, on 
the day and year aforesaid, with force and 
arms at the county aforesaid, did threaten to 
kill the s-iid But and the said Beck if they 
should attempt to discharge their said duty 
in searching for and arresting the said 
Goure; to the disturbance of the peace, and 
the obstruction of public justice, and against 
the peace and government of the United 
States.'* 

Mr. Bryce and Mr. Brent, moved in arrest 
of judgment, and contended that the consta- 
bles were not in the discharge of their of- 
ficial duty in searching for a supposed of- 
fender without a warrant; and cited 2 Hawk. 
P. C. c. 12, § 18; Id. c. 13, § 7; 4 Bl. Comm. 
c. 10, § 3;. 1 Burn. J. P. 103; 1 Chit. Cr. Law, 
14, 20-22, 24. 

Mr. Bradley, for the United States, cited 
the Maryland law of 1715, c. 15, § 1 [1 Dor- 
sey's Laws Md. p. 8], for the oath of a con- 
stable; and the by-law of the corporation 
of Washington (Rothwell, 64). 

THE COURT (THRUSTON, Circuit Judge, 
contra, and CRANCH, Chief Judge, doubt- 
ing,) arrested the judgment, the officers not 
appearing to be in the discharge of their 
official duty in searching for the man to ar- 
| rest him without a warrant. 
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UNITED STATES v. GOURLAY. 

[2 Wheeler, Cr. Cas. 102.] 

Circuit Court, S. D. New York. Sept, 1823. 

Federal Courts— Ckimixal Jurisdiction— Muk- 
der ox American Ship in Bay of Cadiz. 

Quaere, whether a United States court has ju- 
risdiction to tiy a person who committed muraer 
on board an American merchant ship in the Bay 
of Cadiz. 

Dist. Atty. Tillotson and Air Haines, for 
the United States. 

Van Wyck, Baldwin, Scott & Blunt, for 
prisoner. 

On Friday, the 10th of September, at 9 
o'clock in the morning, commenced the trial 
upon an indictment found at the present 
term of the court against William Gourlay, 
for murder. The following jurors were ex- 
amined and sworn, viz.: Calvin W. Howe, 
William Finch, Daniel Oakley, John S. Brad- 
ford, Nathaniel Rathbone, Smith Lane, Dan- 
iel Barnard, Samuel Maverick, Samuel Dixon, 
Dennison Wood, Lyman Fitch, and John 
Reid. The indictment was read, consisting 
of three counts, of which the first charged 
the offence to have been committed in a bay, 
the second in a haven, and the third on the 
high seas, near Cadiz, in the kingdom of 
Spain. 

Mr. Tillotson opened the case for the Unit- 
ed S+ates, and observed that he deemed it 
proper to state explicitly, not only the facts 
and circumstances attending the offence 
which was charged, but also the law by 
which those facts were ,to be governed. In 
civil cases, questions of law were referred 
to the court; but in criminal trials the jury 
were made the judges as well of the law as 
of the facts. In this case, the grand jury 
had charged the prisoner with wilful mur- 
der; and if the fact of the killing be proved 
by the United States upon the prisoner, the 
law would presume it to have been done with 
malice. It would then rest upon the accused 
to produce such circumstances of mitigation 
as would reduce the crime from the highest 
grade of homicide. He should expect, in or- 
der to substantiate the charge, to show: 1st 
The killing; 2nd. That it was done by the 
prisoner; and Hrdly. The facts, as .he under- 
stood, were briefly these: 

That on the 14th of June last, the ship 
Canton was lying in the Bay of Cadiz, in an 
open roadstead, where the sea was flowing 
in, on board of which the offence charged 
was perpetrated by the prisoner upon Wil- 
liam Jones. The Canton was an American 
ship, of which the master was then on shore; 
the prisoner the first, and the deceased the 
second mate. In the afternoon of that day 
a quarrel had been sought, authority oppress- 
ively exercised, and a blow given by the 
prisoner. At the close of the evening, Jones 
went into the berth assigned him by the cap- 
tain, which was in a single stateroom, the 
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berths being placed the one over the other. 
Gourlay came down, and ordered Jones out 
of his berth.. The latter refused, when Gour- 
lay pulled off the clothes, and left him nak- 
ed. Jones then jumped out, a struggle en- 
sued which continued until they got out of 
the stateroom into the main cabin. Gourlay 
then cried "Murder!" and an indentation ap- 
peared from Tones' teeth. Jones, it would be 
proved, was about 21 years of age, a humble, 
tranquil, feeble young man; whilst the pris- 
oner, as the jury would observe, was stout 
and athletic. After they had been disen- 
gaged from the struggle, Gourlay looked 
steadfastly for some time at the deceased, 
and then said, "By God! I'll shoot you," 
stepped back into his room, took his pistol, 
levelled it, and shot him dead on the spot. 
These were the facts, as Mr. Tillotson was 
advised, and he presumed no effort would be 
made to reduce the grade of the crime below 
that of manslaughter. Mr. Tillotson then 
cited various authorities to show from the 
cases found in the books that the present 
was not a case of manslaughter, but of mur- 
der. Among them were 1 East, 233; Notes 
to Chit Cr. Law, and 3 Chit. Cr. Law, 730. 
The prisoner was indicted under the 8th sec- 
tion of the act of congress entitled "An act 
for the punishment of certain crimes against 
the United States," passed April 30, 1700 [1 
Stat. 112]. That section declares: "That if 
any person or persons shall commit, upon the 
high seas, or in any river, haven, basin or 
bay, out of the jurisdiction of any particu- 
lar state, murder or robbery, ov any other 
offence, which, if committed within the bodv 
of a county, would, by the laws of the Unit- 
ed States, be punishable with death * * * 
being thereof convicted, shall suffer death." 
Should the jury, on the question of jurisdic- 
tion, entertain doubts whether the United 
States intended to punish murder in cases 
like the present, he presumed the jury would 
find the facts specially, so that the question 
might be revised and finally determined by 
the supreme court of the United States. 
Such a course would be decorous and cor- 
rect, and it would be peculiarly proper, inas- 
much as a general verdict (the jury being 
judges both of the law and the fact) would 
be conclusive, and could never be revised. 

Captain Charles M'Cauley was sworn on 
the part of the prosecution. He commanded 
the ship Canton on the 14th of June, but was 
absent on shore at the time the affray hap- 
pened. The ship lay about a mile from the 
molehead in Cadiz, and about two and a half 
miles from Fort Catalina, on the opposite 
side, which is fortified and now occupied by 
the French. It was far in from the chops of 
the harbour. It is about seven and a half 
miles from Rota to Cadiz, and about three 
miles from Fort Catalina to the Fort Esca- 
ronada (towards Rota), opposite Cadiz. The 
water is about five or six fathom. All with- 
in the point of Rota and the Fort St Se- 
bastian is called and occupied as the Bay of 
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Cadiz. The Canton did not approach nearer 
, Cadiz on account of the shallowness of the 
water. She came to anchor, unloaded, and 
loaded in that place. In the winter such ships 
go farther in. It is the usual place for moor- 
ing such ships. Had just discharged the ship 
the day of the affair. The king of Spam en- 
tered Cadiz the next day after. The Canton 
was an American ship. Her owners were 
Americans. 

Thomas M'Cready identified and proved the 
register of the ship Canton, and its American 
character. 

Jacob Smith was a carpenter on board the 
ship Canton on the 14th of June, in the port 
of Cadiz. About sunset he put away his 
tools. A lighter was alongside the ship, with 
salt; and as the ship was short of hands, and 
wished to discharge the lighter, witness laid 
to and assisted in' talcing out the salt. A little 
past 9 o'clock witness missed the prisoner, by 
whom he was soon after called down into the 
cabin. Knew not what Gourlay wanted, but 
went down. Gourlay addressed him, and 
said, "Carpenter, I have brought you and Ve- 
sey and the steward down to witness that 1 
order Mr. Jones out of the berth." Does not 
recollect he said this or that berth. Deceased 
was then lying in his own berth. Gourlay re- 
peated the order to Jones to get out Jones 
replied he would not go out alive; that, he 
said, was the place appointed by the captain 
for him to sleep, and there he would sleep. 
Prisoner turned round and said, "Carpenter, 
haul that man out of his berth." Witness re- 
fused, stating that he was willing to obey his 
orders, but unwilling to drag the man out of 
his berth, for he didn't know the consequence. 
Prisoner then pulled the bedclothes from 
Jones, seized and dragged him into the dining 
room, where they had a clinch together, and 
in passing the mahogany table they nearly 
capsized it in the scuffle. Witness put his 
hand on the table, and held it till they passed 
it He went on deck, leaving them scuffling, 
and asked the men to go down and part the 
two mates, or they would kill each other. A 
man named Jones (not the deceased) said, 
"Let them fight; it's none of our business." 
Whilst receiving this answer, "Murder!" was 
cried in the cabin, in about a minute after 
witness left it Witness went down, and pris- 
oner held up his hand, and said, "This man 
has bit me." It was on the left hand; a 
slight wound, which bled a little; also a small 
wound on the cheek. Gourlay and deceased 
were then clinched, Jones being partly down 
on his knees, and Gourlay above him, and had 
the command of him. There was a little 
place on the side of Gourlay's cheek, and the 
blood running from his hand. Witness, with 
his right, laid hold of Gourlay by his left ami, 
and Jones with his other by the shoulder, and 
thus separated them. Jones was a small man. 
five feet three inches high. Knows his height, 
for he made his coffin. Begged Jones to go on 
deck. Deceased said: "Where shall I go? 
Am I to be murdered?" Witness told Jones 
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to go on deck, and sleep in Black's berth, m 
the forecastle. Black was then on shore. 
"Xou say you are going to leave the ship to- 
morrow. Gourlay (the prisoner) says he is 
going to leave the ship tomorrow. Go, and 
stay in the forecastle to-night Gourlay is 
in a passion now, and in the morning, when 
the captain returns, aU will be well." Jones 
was then standing with his back near the 
companion way, and the prisoner with his 
back to the stateroom door. They were about 
four feet apart, and the witness about four 
feet from them. Gourlay then said, "By God! 
I'll shoot you," stepped back a foot, reached 
back his arm, took down a brass pistol, cocked 
it, and shot him dead. Prisoner had two pis- 
tols, usually loaded, suspended over the berth 
where he 'slept Witness took the candle, 
then standing on the table, looked upon Jones, 
and perceive.d he was dead; he did not stir; 
turned, and said, "Mr. Gourlay, you have kill- 
ed the man." Gourlay replied: "I can't help 
it. He ought to have obeyed my orders." 
Witness, Win. Vesey and George Brown were 
the only persons present at the time Jones was 
killed. * The men on deck, hearing the report 
of a pistol, came below. They insisted upon 
prisoner's being immediately put in irons, and 
kept in that way until the captain returned 
in the morning. It was done, and he remain- 
ed so until the morning, when, as soon as wit- 
ness thought he could get into the city, he 
took a boat, went ashore, and found Capt. 
M'Cauley, to whom he related the facts. Cap- 
tain M'Cauley, Captain O'Sullivan, the Amer- 
ican deputy consul, and four Spanish soldiers 
came on board, took Gourlay ashore, took off 
his irons, and put him in prison in Cadiz, 
where he remained until the vessel was ready 
to sail. Witness supposes he was taken 
ashore bv order of the deputy consul. In an- 
swer to questions by Mr. Tillotson, witness 
said he thought itwas about two minutesfrom 
the time the struggle ended to the time that 
the pistol was fired and the deceased shot. 
In this time witness gave the advice above 
stated, and prisoner moved along in the mean- 
time to near the stateroom, where the pistol 
was. The wounds of the prisoner were one 
on his knuckles, and one on his cheek. Does 
not know whether either w T as a bite or not. 
The deceased had no weapon of any kind in 
his hand. 

Mr. Blunt, for prisoner, requested that the 
other witnesses be removed while the witness 
was under examination. The court granted 
the request. 

Witness continued. In the afternoon pre- 
vious to the alleged murder, at four o'clock, 
the deceased had three or four men in the 
hold, trimming or stowing salt. Deceased 
could not please the prisoner, who quarreled 
with him in the hold, and called him a 
"damned worthless scoundrel." Deceased 
came on deck, said he would have nothing 
more to do with the ship, and would quit 
when the captain came on board. A few 
words passed, when prisoner struck the de- 
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ceased on the head. A scuffle ensued, and 
the parties were directly separated, and pris- 
oner told witness to go below and get the 
irons, and put Jones in them. Witness went 
and got them, and came on deck, and found 
deceased with the cook's tormentors, or flesh 
fork, in his hands, and swore he would not 
be put in irons alive. Prisoner seized the 
deceased, to take away the instrument, but 
could not do it. Witness, by order, took 
hold of one end of it, but soon let go; thought 
he would let Gourlay get them away himself. 
Gourlay then ordered Vesey to get the cut- 
lass. Vesey got it. Gourlay received it, but 
soon afterwards put it away, saying: "I will 
not use such a thing against you." Prisoner 
then ordered a pair of pistols to be brought 
up. Vesey brought the pistols, and laid 
them down under the dripstone, aft of the 
companion. Did not know whether Gour- 
lay knew the pistols were there. Prisoner 
succeeded in getting away the tormentors, 
from deceased, and threw them overboard. 
From that time nothing further than words 
occurred until sundown. Had words after 
that. Jones was not put in irons. Deceased 
was shot under the left eye, near the nose. 
Died immediately. Did not move. Thinks 
the ball did not pass through the head. 

Cross-examined by Messrs. Blunt and 
Scott: Witness had a little dispute with 
prisoner, but more with deceased. About 
three weeks previous he was about putting 
on the forehatch bar, and prisoner told him 
(witness) to go to hell, and struck him. 
Witness took up the handspike, but laid it 
down, and did not strike, an explanation hav- 
ing taken place. 

Witness had always treated prisoner as a 
brother. Prisoner once took witness for- 
ward in a state of intoxication from the cab- 
in. Witness was asleep, and didn't know 
whether he refused to go. It was some time 
before this affair,— three or four weeks,— 
while in Cadiz No illwill was entertained 
by witness against prisoner. He did not see 
the whole transaction. Went on deck and 
heard prisoner's voice cry "Murder!" and 
went down as before stated. Deceased did 
not strike prisoner in the eye previous to 
taking the pistol. Didn't notice that pris- 
oner had a black eye. There was a black 
spot on his cheek. Does not know how it 
came. Saw the parties both looking at each 
other. The deceased was not in the atti- 
tude of fighting Deceased had nothing on 
but his shirt when dragged from his berth. 
Prisoner is an Englishman. Jones retired to 
his berth, refusing to do any more duty, 
while others we-e busy at work. Prisoner 
did not say, when he commanded Jones to 
leave his berth. "Come out, and do your 
duty;" but "Go out of this place; I am 
afraid ot you." Prisoner expressed fear of 
his life if deceased remained there. Prisoner 
was quarrelsome, and deceased more so. 
The crew were busy at work three hours 
after deceased had quit labour. When the 



captain left the vessel his direction to pris- 
oner was to get the salt aboard, that we 
might not be compelled to work on Sunday 
It was then Saturday. It was not exactly 
an order, but he expressed it as his wish and 
expectation, and directed prisoner to give an 
extra glass of grog to get it finished. When 
prisoner said, "By God! I'll shoot vou," de- 
ceased replied, "I can't help it." * Witness 
was examined by the deputy consul, who is 
a Spaniard, and speaks broken English, and 
heard the examination read once or twice 
since his arrival here. He now speaks from 
recollection, and his testimony would be the 
same if he had not heard that examination 
read. He was examined on board the ship. 
No Spanish officer was present. He remem- 
bers the transaction perfectly well. Witness 
does recollect that prisoner ordered deceased 
to leave the cabin. After the cry of "Mur- 
der!" went down A little before he shot 
he said "Get out of my sight." 

William Yesey, a young man, apparently 
about 17 or 18 years of age, was next called. 
He was a mariner on board the Canton 
Saw Gourlay, the prisoner, go into the cab- 
in with a candle in his hand. It was about 
nine o'clock. Witness was in the cabin. 
Gourlay says: "Jones, come out of that cab- 
in. You shall not sleep there to-night" 
Jones was then undressed, in his berth 
where he had been, probably, about an hour! 
Gourlay added: "My life is not safe if you 
sleep there. Come out, and you shall have 
as good a bed as i have. But you shall not 
sleep under me, for my life is not safe " 
Deceased replied, "No, I'll not come out!" 
Prisoner rejoined, "I'll make you." Prison- 
er then went on deck, called down the car- 
penter (Jacob Smith), the steward, and him- 
self (Vesey), for witnesses, and said to us, 
"I call you down to be witnesses that I or- 
der Jones out of that berth." The prisoner 
then ordered him out again. Deceased re- 
plied he would not come out alive. Pris- 
oner then directed the carpenter to lend a 
hand, who said, "No, he did not like to do 
that." Prisoner replied, "Then I must do it 
myself," and began pulling off the clothes, 
continuing t'o order deceased out. When 
prisoner had stripped the bed, deceased got 
up, and sat in the bed. Prisoner took him 
by the arm, and eased him out of berth. 
No violence was offered, and no resistance 
attempted. Both went into the cabin to- 
gether. As they approached the cabin dcor, 
prisoner shoved deceased, but not so as to 
hurt him; and here they closed, and had a 
good deal of struggle. Prisoner cried "Mur- 
der!" and sung out: "O my God! he is bit- 
ing me." The carpenter then rushed be- 
tween, and parted them, begging deceased 
to go forward, and sleep in the forecastle 
Deceased replied, "No;" he would not go 
forward, but would sleep in the place ap- 
pointed by the captain. Jones then said: 
"What shall I do? Am I to be murdered?" 
This was just as they let go. Prisoner :m- 
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mediately upon that said, "By God! Til 
sboot him*' (not "you," as Smith stated), ad- 
dressing himself, as witness supposed, to 
the carpenter, and, in the act of saying so, 
made a rush to the door, squeezing himself 
through it sidewise into the stateroom, took 
the pistol from his berth, and* shot the de- 
ceased through the half door; for the cabin 
door, being open, half shut the stateroom 
door. Deceased died immediately. Thinks 
the pistols were previously cocked, for wit- 
ness often made up prisoner's bed, and 
found them cocked, and half-cocked them 
himself. Gourlay had a pair of pistols. Did 
not see the other pistol,— whether it was 
cocked or not. Witness was of the opinion 
that not more than fourteen seconds elaps- 
ed from the time the prisoner uttered the 
words, "By God? I'll shoot him," before he 
executed the deed. It was not more than 
a minute from the parting in the scuffle to 
the time of the shooting. Gourlay ^yas 
standing still, and looking at Jones, whilst 
Jones said, "What am I to do? Am I to be 
murdered?" Prisoner appeared to be in a 
great rage. In the course of the afternoon, 
Jones said he would do no more duty until 
he had seen Captain M'Cauley. Gourlay 
said Jones did not dc his work properly. 
Gourlay struck him in the face, but left no 
mark, nor did it stagger him. " Deceased 
doubled his fist, and said to prisoner, "Look 
out!" Gourlay said to Jones, "Go on shore." 
Jones said he would if Gourlay would let 
him have a boat. Gourlay said he wouldn't 
£ive him a boat. Gourlay then said, "I will 
put you in irons," and ordered the carpenter 
to bring the irons up. Deceased' declared 
he would not be put in irons alive. Prison- 
er replied, "Well, see if I don't," and or- 
dered witness to bring him a cutlass, which 
he brought, and Gourlay laid it on the 
hatch, but did not use it. Jones made a 
rush, and got a pair of tormentors. Gour- 
lay, seeing it, came up, and, after consid- 
erable struggle got them out of Jones' 
hands, and threw them overboard. This 
was about 5 or 6 o'clock in the evening. 
They then parted. Witness brought up two 
pistols to prisoner, shook out the priming 
on his way, and placed them under the 
•dripping stone. Did not hear Gourlay or- 
der Jones to leave the cabin after the 
scuffle; he had not time. It was over like 
A flash of lightning. Jones was small, but 
pretty strong. Gourlay was then sick of 
the liver complaint. Has seen Jones clinch 
a larger man than himself. Captain did not 
assign any berth, but Jones usually slept 
in that he lay down in. 

Cross-examined by Air. Baldwin: Gourlay 
quarrelled with the cook because cook let 
Jones have the tormentors, and ordered wit- 
ness to get pistols to intimidate the cook. 
Witness brought the pistols, but shook the 
priming out, for which Gourlay afterwards 
thanked witness, and said he had lived thus 
long without murdering any one, and should 
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be sorry to have that crime attached to his 
name. In the afternoon Gourlay said to the 
men, "Will vou obey me?" 'They said, "Yes." 
He replied, "Then I order you not to obey # 
that man," meaning Jones. The priming was 
knocked out before sundown. Gourlay took 
the pistols in the cabin with him, and prob- 
ably primed them for the use of the ship 
again. Gourlay was mostly upon deck that 
afternoon and evening. He went down once 
to put on a shirt, his own being nearly torn 
off in one of the frays. The act of shoot- 
ing was almost instantaneous after the sep- 
aration. Gourlay's shirt collar was torn off. 
George Brown, a black boy, who was stew- 
ard on board the Canton, testified that Gour- 
lay ordered Jones out of the berth. Jones 
refused. Gourlay then called for help, and 
the carpenter came, but refused to assist. 
Gourlay then took him out. They then strug- 
gled, and Jones bit Gourlay, and Gourlay 
called out "Murder!" and Jones let Gourlay 
go. Jones was biting Gourlay. Gourlay then 
stepped back, and said, "By God! I'll shoot 
you." Did not see the carpenter part them. 
They were struggling a couple of minutes. 
About a minute after separation. Gourlay 
shot Jones. 

John Ray. The wound was on the left side 
of Jones' face, under the eye. Did not see 
the affray. 

Here the prosecution rested. A recess of 
half an hour was given, when the prisoner's 
defence commenced. 

Mr. Scott commenced the defence on the 
part of the prisoner, and occupied the floor 
nearly two hours. He adverted to the doc- 
trine of homicide se defendendo; and al- 
though he did not place this case distinctly 
on that ground, yet he explained and enfor- 
ced to the jury the authorities on that ques- 
tion, submitting to them whether a mutinous 
disobedience to the lawful authority of the 
prisoner, acting, in absence of the captain, as 
commander of the ship, would not justify his 
act, on the ground that he was authorized to 
use as much force as was requisite to carry 
into effect his lawful commands. 4 Bl. 
Comm. 183. Mr. Scott also insisted that the 
crime of which the prisoner was guilty at 
most was manslaughter, and not murder; and 
for this he cited the following authorities: 4 
Bl. Comm. 193; 1 East, P. C. 224, 232; and 
Rowley's Case, and the case of the Scotch 
Soldier, 1 East, P. C. 252. He further con- 
tended that the court had no jurisdiction of 
the case. It was a crime, he said, commit- 
ted in the harbor of Cadiz, within the juris- 
diction and sovereignty of Spain; that sov- 
ereignty must, in its nature, be exclusive and 
absolute, and cannot be concurrent. He re- 
ferred to and commented upon the following 
authorities: 1 Azuni, Mar. Law, 223, 233- 
235, art. 3; Hubner, p. 244; Vatt. Law Nat. 
187, § 28T, p. 236; U. S. v. Rice, 4 Wheat. 
[17 U. S.] 246; [Ex parte Bollmanl 4 Cranch 
[S U. S.] 136: s. p. Id.144. 145; U. S. v.Palmer, 
4 Wheat. [17 U. S.] 633; U. S. v. Ross [Case 
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No. 16,196]; U. S. v. Wiltbel'ger, 3 Wheat. 
[16 U. S.J 94, 95. 

Don Thomas Stoughton, the Spanish con- 
sul, was then called and sworn. He denned 
what he considered to be the Bay of Cadiz, 
and gave it as his opinion that the Spanish 
authorities had always exercised jurisdiction 
over the waters, not only where the Canton 
lay, but all that extent within a line drawn 
from Rota to the castle of St. Sebastians, the 
extreme point of the peninsula of Cadiz. Had 
never heard it doubted. 

Hugh Roberts was born in Cadiz, and re- 
sided there many years. Considered the Bay 
of Cadiz less extensive than last witness. 
Supposed it to be included within a line from 
Fort Catalina direct to Cadiz. The position 
of the Canton would still be in it. The outer 
part of the bay from the line referred to, he 
considered as open road. 

Captain M'Cauley was called again, and 
stated the instructions he had given prisoner 
to have the salt taken in that afternoon. 
Considered all the waters within a line from 
Rota to St. Sebastians as forming the harbor 
of Cadiz. Gourlay was taken on shore by 
the American deputy consul, assisted by the 
Spanish authorities. Knew of no refusal on 
the part of the Spanish authorities to take 
cognizance of the offence. Jones had served 
on board the ship but two or three days. 
Gourlay had been employed but a few days. 
Had perceived neither of them to be quarrel- 
some. 

The testimony here closed on both sides, 
and Mr. Haines, associate counsel with the 
district attorney, stated the authorities to be 
adduced in support of the points of law which 
the prosecution would assume. 

Mr. Van Wyck, in summing up for the pris- 
oner, expressed a confidence that he would 
receive at the hands of the jury the same 
measure of justice as if he were one of our 
own citizens And the melancholy case be- 
fore them he observed, exemplified the fee- 
ble hold we have on life. Neither the pris- 
oner nor the deceased were aware that in so 
short a period the latter would be precip- 
itated into eternity. Whether the agency of 
the prisoner in causing that event was the 
result of premeditated malice and a harden- 
ed heart, or whether it was produced by the 
impulse of sudden passion, was the momen- 
tous inquiry which the jury were called upon 
to try Had he been tried by the Spanish 
authorities, no jury would have interposed; 
and whether the circumstance of falling in- 
to the hands of the American consul may 
have been favorable to him or not, yet,* if 
this court has not jurisdiction of the offence, 
the jury were bound on their oaths to acquit. 
If the Spanish government had cognizance 
of this case, this court has not It would 
not do io say that, because the Spanish au- 
thorities did not try him, therefore we will. 
The jury were acting as agents of the gov- 
ernment, and were bound to administer jus- 
tice according to law. The several states of 
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the Union made a constitution, by whiclx 
they delegated pait of their sovereignty to 
congress. Whatever they did not impart, 
they retained By the eighth section of the 
constitution authority was given to congress 
"to define and punish piracies and felonies 
committed on the high seas, and offences 
against the law of nations." To felonies 
committed on the high seas, and to none oth- 
er, is this authority derived from the con- 
stitution to be applied. But the act of 1790, 
in conformity to which this indictment is- 
drawn, would seem to have reference, not 
merely to the United States, but to all the 
rivers, havens, basins, and bays in the whole- 
world. But congress can legislate only for 
those persons who owe allegiance to the 
United States. The construction contended 
for would make it assume a jurisdiction over 
the bays, rivers, and harbors of all Europe. 
Such cannot be the true construction of the 
act. If it were to be allowed, our jurisdic- 
tion would extend up the Thames, the Rhone,, 
and the Danube. Our government could not 
have the hardihood to claim it Our system 
of jurisprudence was derived from England* 
and by the lav- of that realm offences were 
to be punished in the place where they were 
committed. It is competent for congress to 
give construction to the term "high seas" in 
our own, but not in a foreign, country. If 
they have not power to pass laws to punish 
crimes committed in the territories of Spain, 
they have not power to invest a court with 
that authority. This was not a crime against 
the peace and dignity of the United States, 
but ot Spain. The act of the consul does 
not confer jurisdiction on this court. There 
was no power in Spain, unless that specially 
of the king, which could surrender and trans- 
fer the prisone* from the jurisdiction of thai 
country. And what a precedent would such 
a decision create! Suppose a felony be com- 
mitted on board an American ship lying in 
the Thames The accused is entitled to the 
benefit of testimony; and what shall be 
done? The witnesses, many of them per- 
haps Englishmen, are to be taken on board 
and brought to New York to attend the trial: 
Thus the ships of the United States are to be 
freighted back with felons and witnesses. 
Suppose a British ship is at anchor in the 
harbor of New York, on board of which a 
homicide is committed upon a custom-houst- 
officer, would we not claim jurisdiction, and 
try the offence? Or suppose the reverse, 
that a custom-house officer had killed a Brit- 
ish seaman would we endure it that the 
offender, and all the witnesses to the act. 
should be transported to Great Britain for 
the trial of the accused? Or suppose, in the 
very case of the Canton, that the prisoner, 
on board that ship, in the Bay of Cadiz, had 
killed, instead of William Jones, a Spanish 
grandee, or a custom-house officer of Spain, 
would the authorities of that country have 
suffered him to be taken to America for 
trial? The vice consul, it is true, assumed 
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the power 01 judge, jury, and police officer; 
but this assumption can give no jurisdiction 
to 'the court. 

*Mr- Van Wyck then commented ably and 
at large upon the facts as proved, which 
he contended did not make out the charge 
as set forth in the indictment. 

Mr. Baldwin, on the same side, observed 
that there was certainly some difficulty in 
determining whethei this case came under 
the jurisdiction of the court. It took place 
in the Bay of Cadiz, within the acknowl- 
edged jurisdiction of Spain; and to decide 
that it is subject to the authority of this 
court would necessarily involve the principle 
that a man may be tried twice for the one 
offence. This was abhorrent to our own laws* 
and the laws of England. Piracy presents 
a different question. There, a first would be 
a bar to a second trial; for, it being a crime 
against all na^ons, each has the right to 
make its own laws to punish it. It will be 
objected that Great Britain assumes juris- 
diction of offences committed on board her 
ships all over the world. But the parlia- 
ment of Great Britain is said to be omnipo- 
tent. The constitution of the United States 
is limited and we cannot follow their exam- 
ple. Mr. Baldwin adverted to the differen- 
ces in the definition of the "high seas," as 
construed by the common law and admiralty 
courts, and contended that, however the con- 
struction might be in relation to them, yet 
the true intent and meaning of congress in 
the act referred to was that the high seas 
were those waters over which all nations 
had the right of passing, but neither had 
the exclusive jurisdiction; and that the 
words "havens, bays," &c, were meant to 
provide for cases wherein— like the river 
La Plata— the mouth is so wide that juris- 
diction cannot be exercised from the shore, 
or bays, like those of Bengal, Biscay, or Hon- 
duras. Mr. Baldwin commented, at consid- 
erable length, upon the construction of the 
law as applied to the case, and adverted to 
U. S. v. Ross [Case No. 16,196]; Ross* Case, 
5 Wheat [13 U S.] 200; and section 43 of 
Graydon's Digest, and concluded his remarks 
by an address to the jury upon the matters 
of fact in evidence. 

Mr. Haines, on the part of the prosecution, 
contended for the positions which follow. 
Our limits preclude the illustrations and ar- 
guments by which they were enforced. He 
argued 

(1) That the murder was committed on the 
high seas. 

(2) That the Sth section of the statute of 
congress passed in 1790 clearly included the 
crime, even admitting that it was committed 
on the high seas 

(3) That congress has the constitutional 
power to pass the law alluded to; and 

(4) That the crime committed by the pris- 
oner was murder, and not manslaughter. 

Mr. Tillotson, Dist Atty., concluded the 
argument in support of the prosecution, and 



(Case No, 15,243) U, S. v. GRACE 

confined his remarks principally to an ex- 
position of the facts, and the grade of crime 
to which they necessarily pointed. His ob- 
servations were perspicuous and liberal, and 
occupied the court until 11 o'clock in the 
evening. 

Before THOMPSON, Circuit Justice, and 
VAN NESS, District Judge. 

THOMPSON, Circuit Justice, then address- 
ed the jury, and presented to them the law 
and the facts, in a very able and clear point 
of view. At half past 11 the jury were sent 
out, and returned at 1 o'clock on Saturday 
morning, with a special verdict: "Guilty of 
murder in the Bay of Cadiz." This verdict 
leaves the question of jurisdiction, which 
was an important point in the trial, open for 
revision. The judge stated that he was not 
clear upon tne point, and suggested to the 
jury the verdict they gave, should they be 
satisfied that the ciime in its nature amount- 
ed to murder. The cause will be carried up 
to the supreme court of the United States. 
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UNITED STATES v. The GOVERNOR 
CUSHMAN. 

[See Case No. 5,646.1 

Case No. 15,243. 

UNITED STATES v. The' GRACE MEADE. 

[2 Hughes, 83; i 22 Int. Rev. Rec. 91.1 

District Court, E. D. Virginia. March 13, 

1876. 

Shipping Regulations — Change of Name — 
Identity of Vessel— Rebuilding. 

1. It is the policy of the admiralty law to dis- 
courage changes in the names of vessels. 

2. Admiralty courts, therefore, will go very 
far in ruling that rebuilt vessels are in law iden- 
tical with those from the material of which they 
are built, and in requiring them to be registered 
in the same names. 

3. Where any substantial portion of the frame 
or skeleton of an old vessel is built upon and 
preserved intact, iu constructing the new, the 
courts lean towards holding the vessel to be the 
same in law. 

4. But where no such part of the frame or 
skeleton is left intact, but each timber of the old 
vessel is first dislocated before being used in the 
new, in such case the vessel is a new one, and 
may bear a new name, though having the mode! 
of the old vessel. 

[Cited in Hartupee v. Coal Bluff No. 2, Case 
No. 6,172.] 

In admiralty. Mbel for forfeiture. 

HUGHES, District Judge. The United 
States brings this libel, demanding forfeiture 
of the steam tug Grace Meade, for an alleged 
change of name, under the act of congress ap- 
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proved May 5, 1804, passed "for the preven- 
tion and punishment of frauds in relation t(v 
the names of vessels." 13 Stat. 63, 64, Kev. 
*St. § 4179, p. 811. A vessel of the same model, 
and partly of the same material, called the 
Agnes, had been blown up on the James river, 
n few miles above City Point, on September 
10th, 1872; and the Grace Meade was com- 
pleted and registered in August, 1874. The 
officers of the government erroneously suppos- 
ed that the Agnes had been towed from the 
James river to Baltimore, and there rebuilt. 

The facts were substantially as follows: 
The steam tug Agnes was built at Borden- 
town, New Jersey, in 1870 and 1871. She wa's 
brought to Richmond late in 1871, and was 
there sold to Mrs. Grace G. Lawrence, as her 
separate property. Captain Milton S. Law- 
rence, husband of the purchaser, became her 
master. While in charge of a tow, in Sep- 
tember, 1S72, a few miles above City Point, 
in James river, her boiler exploded, killing live 
men and sinking the vessel, which was con- 
siderably blown to pieces. Her sides were 
blown away; large openings were blown .into 
both sides of her hull; the boiler was ruined; 
rhe engine much damaged; the hull broken 
into halves; the deck blown oft, from the en- 
gine-room to the bow; most of the timbers of 
the vessel much shattered; all the ribs de- 
stroyed except three or four; the stern-post 
too much injured for reuse, and the wreck 
generally a very bad one. The vessel was 
iirst raised about October 1st, 1872, between 
two canal-boats, and was then drifted to the 
Hats above City Point. The object at the 
time was, to take out of her such material as 
could be reused, and such machinery as could 
be removed. All of the machinery was got 
out except the shaft, the engine-frame, and 
the wheel, which could not be removed. The 
vessel was then left lying on the flats until 
May, 1873. Then a railway was made and 
sunk, and the wreck was lightened and lifted 
upon the railway by means of chains sus- 
pended between two barges. The model of 
the Agnes having been a very fine one, and 
that vessel very swift, it was the desire of 
Captain Lawrence to build a new vessel on 
the same model. For this purpose all the oiA 
timbers which could be found were gathered 
up, and these, as well as those already in the 
vessel, were tacked and battened together, so 
as to obtain in outline the model of the Agnes 
as nearly as practicable. The new vessel was 
built to the outline thus secured, moulds being 
taken from the old timbers for new ones, and 
once in a while the old timber used in the new 
vessel where it was sound and unshattered. 
During the construction of the new vessel, the 
old shaft, wheel, and engine-frame, which the 
wreckers had, in the fall before, been unable 
to remove, were left as they had been in the 
Agnes, and the new boat was built to them in 
their old relative position. In short, the mod- 
el and general plan of the Agnes were studi- 
ously adopted and followed in building the 
Grace Meade, and the bulky machinery left. 
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as just stated, in its old positions. Other 
parts of the old vessel were used as follows: 
The old stem was used, but was changed* by 
deepening the rabbet for thicker planking. A 
new scarf was cut in it, and its upper part cut 
off and a new arch scarfed on it. A new 
keel was put in, and scarfed to the stem, ana 
the stern-post was set into a piece of the old 
keel six or eight feet long, and the new keel 
scarfed to that Three new kelsons were put 
in— the Agnes had but one. The frame of the 
Agnes had been one-half of chestnut and one- 
half of white oak; of these timbers only such 
few of the white oak ones as had not been 
shattered by the explosion were used. The 
planking was all new, except a third of the 
garboard streak on the starboard side. Of tho 
eight old beams only two were used in the 
Grace Meade. Of the deck, only a small part 
of the floor of the after cabin was made of 
the old timber. Of the sixty old stanchions 
only three were reused. The old waist was 
not used. Of the logging around the stem 
only half of the old was reused. The old tran- 
som was first used and then discarded. The 
old Samson post, forward, was used, and the 
old bits. All the old timbers that were put 
into the new vessel made up an aggregate o? 
some 1,200 feet; the whole number of feet of 
timber used in the new vessel being upward 
of 30,000. 

The new vessel was completed at City Point 
in the summer of 1S74; and Captain Law- 
rence brought her to Norfolk and applied to 
the collector of customs here for registration 
as the Grace Meade, in August. It seems 
that while the Agnes was in the James river 
trade, Mr. Currie had been her agent in Kich- 
mond down to the time of her sinking by the 
explosion of September, 1872. It seems also 
that while the new vessel was in process of 
construction at City Point, Mr. Currie applied 
to the collector of customs at Richmond for 
the registration of the new vessel in the name 
of the Grace Meade. The collector had writ- 
ten for instructions to the secretary of the 
treasury, stating in his letters that the Agn&s 
had been towed to Baltimore and there re- 
built. Upon this statement, the secretary had 
declined to allow the registration in the new 
name, as without authority of law. The mo- 
tive of Captain Lawrence in desiring the name 
Grace Meade to be given the vessel was, that 
that had been the maiden name of his wife, 
who, greatly shocked by the disaster that had 
befallen the Agnes, had soon after died. 
There was no claim against the Agnes of any 
sort, and it is not pretended that there was 
any motive inducing Captain Lawrence to de- 
sire the name Grace Meade to be given hte 
vessel except the one which has been men- 
tioned. There is no charge or suspicion 
of fraud. When Captain Lawrence applied, 
in August, 1874, at Norfolk, for the registra- 
tion of the vessel, the special agent of the 
treasury here, Mr. Ira Ayer, Jr., instituted an 
inquiiy into the facts of the explosion of the 
Agnes, the building of the Grace Meade, and 
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the attempt which had been made a year be- 
fore at Richmond for registering the vessel in 
the new name. The result of the inquiry was . 
to convince the officers here that the vessel 
could lawfully be registered as the Grace 
Meade, and papers were accordingly given 
her, dated August 4th, 1874. This libel was 
brought February 20th, 1S75; and I am to de- 
cide, upon the case as presented, whether the 
vessel is forfeitable under the act of congress 
of May 5th, 1S64. 

1. In point of fact it cannot be pretended 
that the Grace Meade is the same vessel as the 
Agnes. True, the model is the same; but one 
eg^ may fit in the mould of another without 
being the same egg. True, one-twentieth or 
one-thirtieth of the timber of the Agnes was 
used in constructing the Grace Meade; but it 
would be idle to pretend that in point of fact, 
the use of so small a portion of the material 
of one vessel made the new one the same as 
the old. The fact of the machinery being in 
great part the same in the two vessels, has no 
bearing upon the question of identity; it hav- 
ing never been pretended that the successive 
use of machinery by two vessels identified the 
vessels themselves as the same. 

2. The real inquiry is, whether in point of 
law the Grace Meade is a new vessel, or the 
old vessel Agnes rebuilt The policy of the 
maritime law, for reasons so obvious that they 
need not be stated, is very strongly to dis- 
courage a change of the names of vessels. 
Accordingly, it is held that a vessel, which in 
the course of time has undergone repairs to 
such an extent that her old material may have 
entirely disappeared- and been replaced by oth- 
er material, is still in law the same vessel. 
And generally, it may be held as a principle, 
that, where the keel, stem, and stern-posts 
and ribs of an old vessel, without being brok- 
en up and forming an intact frame, are built 
upon as a skeleton, the case is one of an old 
vessel rebuilt, and not of a new vessel. In- 
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deed, without regard to the particular parts 
reused, if any considerable part of the hull 
and skeleton of an old vessel in its intact con- 
dition, without being broken up, is built upon, 
the law holds that in such a case it is the old 
vessel rebuilt, and not a new vessel. But 
where no piece of the timber of an old vessel 
is used without being first dislocated and then 
replaced, where no set of timbers are left to- 
gether intact in their original positions, but 
all the timbers are severally taken out, refit- 
ted, and then reset, there we have a very dif- 
ferent case. That is a case of a vessel re- 
built. There it is of little consequence how 
much of the old timber is reused. If none- 
of the old timber is left undisturbed, if 
all of the timber used, whether old or new. 
is taken up, refitted, and reset, as was the 
case in rebuilding the Grace Meade, then 1 
think the case is presented of a vessel built 
anew, and not of an old vessel rebuilt. 

I think it is clear from the evidence that not 
one piece of the Agnes was used in the con- 
struction of the Grace Meade, without havmir 
been first taken up, and handled, before bem^ 
placed in its present position. No part of the 
frame of the Agnes, not even the smallest, 
was used as a frame in the Grace Meade. 1 
am clear, therefore, in the opinion that the 
Grace Meade was a new vessel, and not ident- 
ical with the Agnes in the legal sense of the- 
identity of vessels. 

3. 1 think, moreover, that where the proper 
officers of the United States, after a full in- 
vestigation of the facts of the building of a 
vessel, and where there is no fraud or con- 
cealment on the part of the owner, conclude 
that a vessel may be registered in a given 
name, a court of admiralty ought not to look 
with favor upon a libel for the confiscation of 
that vessel for bearing the name in which the 
government itself registered her. 

I will sign a decree dismissing the libel at 
the costs of the United States. 
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ABATEMENT AND REVIVAL. 

INige 
Where defendant in a suit in equity has 
neither been served with process, nor ap- 
peared, the suit cannot he revived against ^ 
his administrator after his death 1007 

ACCORD ANTD SATISFACTION. 

An unperformed agreement cannot he 
pleaded in bar as an accord and satisfac- 
tion "* y * 

AFFIDAVIT. 

See, also, "Oath;" "Perjury." 

An affidavit whose certificate does not 
state the place where it is taken is not ad- 
missible as evidence 27 

A certificate stating that a person of the 
.same name with the one who administered 
the oath is a magistrate, but not stating 
that the person who administered it is a 
magistrate, is an insufiicient authentication 27 

AMNESTY. 

As to the power of the president to par- 
don poUtical offenders by the amnesty proc- 
lamation of 1868. T07 

APPEAL A3STD ERROR. 



On a libel for condemnation of mer- 
chandise and gold coin, a decree directing 
that the coin should be deposited in the 
registry to await further orders is not final; 
and an appeal will He from a decree, made 
over two years later, ordering the gold to be 
paid over to a claimant 2<9 

An appeal from the district court is prop- 
erly entered at the term of the circuit court 
begun next after the entry of the decree in 
the district court, though the term of the 
latter was not ended when the term of the _ 
circuit court begun 3bo 

An appeal, in a case of admiralty and 
maritime jurisdiction, not taken to the next 
term of the circuit court after the rendi- 
tion of the decree in the district court, will 
be dismissed • • * * • • -H04 

After a final decree has been made by a 
district court sitting in admiralty, and the 
•court has adjourned without day, the decree 
cannot be set aside or opened, so as to allow 
an appeal to the circuit court, a term where- 
of has intervened since the decree was 
made .••••* ; .1333 

If an appeal from such a decree be not 
taken to the term of the circuit court held 
next after the making of the decree, the 
right is lost 133o 

A writ of error does not he at common 
Jaw for the refusal of a court to grant a - 
new trial • •, v.- •. :/ \ 12Sl 

No bill of exceptions will he m a capital 

•case in the federal courts 12S7 
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Irregularities committed by the jury rela- 
tive to their verdict cannot be examined by 
writ of error 1321 

Allowing a party to openand close is not 
the subject of a bill of exceptions. . . 938 

The issue of nul tiel record is an issue, of 
fact, and, as such, no writ of error lies from 
the judgment of the district court on that 

fact to the circuit court. (Act Sept. 24, 

1789, c. 20, § 22.) /••:••••* 0t)y 

A seizure case triable by jury m the dis- 
trict court can be reviewed in the circuit 
court only on writ of error 1068 

Where a seizure case is, by agreement of 
the parties, tried by the district court with- 
out a jury, ihe record should be made up 
as in the case of a writ of error, with the 
proper exceptions to the admission or rejec- t ^ 
tion of testimony, etc 10l>8 

Where the rulings of the court on docu- 
mentary evidence are made the subject of 
exceptions, the documents must be inserted 
in the bill of exceptions 93S 

A writ of error to the judgment of the cir- 
cuit court of the District of Columbia award- 
ing a peremptory mandamus is a super- 
sedeas : .......... 5 ^ 5 

Where, by the pleadings, a complete bar is 
shown to the action, a judgment for defend- 
ant must be affirmed, though an error in his 
favor appear on the record 29i 

ARMY ANT> NAVTT. 
See, also, /Tensions." 



A purser in the navy, who disburses mon- 
ey for the United States which it is not 
his dutv, as purser, to disburse, is, in equi- 
ty, entitled to a reasonable compensation 
therefor .* - • -1092 

Pursers are bound by the naval regula- 
tions of 1817 as to commissions on disburse- 
ments, in the absence of a different, author- 
ized agreement 1092 

An ofiicer of the marine corps, to whom an 
advance of money is made, is liable therefor 
as a debtor, and not merely as a bailee. . .1211 

A captain in the marine corps, acting and 
receiving pay as brevet lieutenant colonel, 
cannot receive either the pay or the allow- 
ances attached to the duties of captain 1211 

A captain in the marine corps, acting as 
brevet lieutenant colonel, while in command 
of a separate post designated by the navy 
department as entitled to extra rations, is 
entitled to double rations 1211 

In such case additional brevet pay is not 
to be allowed, unless there be at least two 
organized companies of men, with suitable 
officers, though the whole number of men 
present may average enough for two com- 
panies .• -1211 

The secretary of the navy may require 
navv agents to pay navy pensions, and their 
sureties are responsible for the faithful per- 
f oi mance of such service 740 

An army ofiicer superintending works on 
fortifications, held entitled to credits for ex- 
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tra services of 2y 2 per cent, of the amount 

disbursed by him 997 

The death of an officer, as the* resuit of 
«g assault is an offense under Act Feb. 24, 
lu 'J * ' where it was committed while 
the officer was engaged in the proper dis- 
charge of his official duties, where growing 
out of a matter relating thereto, though the 
offender did not intend to obstruct the exe- 
cution of the law 1334, 3.335 

it a person assault parties charged with 
this service, when they are not engaged 
therein, he is not amenable to the federal 
laws, however malicious the deed may be 

and even though it result in death. . . / 1335 

I ersons employed by prooer officers to ar- 
rest deserters, when, having come into a 
vicinage on such service, they are returning 
therefrom to another place to obtain as- 
sistance, are employed in arresting desert- 
ers, within such act 1335 

The protection of the act continues so "long 
as the person is employed in a service neces- 
sary and proper to the discharge of his du- 
ty in that behalf I333 

The protection which the law affords" to 
persons executing it does not depend upon 
the legal guilt of the persons charged as de- 
serters 1335 

A conviction for having "procured" or" en- 
ticed a person to desert (Act 1812, c. 34, § 
10 is sustained by evidence of the makin" 
of representations as to the means and fa- 
cilities for deserting to induce a person to 
onhst. with the belief that they were likelv 
to cause him to desert, if they had such 
effpct 452 



Arrest. 

See, also, "Bail"; "Criminal Law" 
tion." 



"Extradi- 



. . . Pago 

A recognizance is sufficiently certain if it 
sets out an act punishable bv the statute 

without any of the particulars §21 

A condition that defendant should appear 
to answer to the charge of stealing from 
the mail of the U. S., contrary to the stat- 
ute of the U. S. in such case made and pro- 
vided," held sufficient §21 

The recognizance taken before a * United ~ ' 
fetates commissioner for appearance in court 
need not show upon its face that the of- 
fense is embraced within a federal statute 798 
. y h f r ? a recognizance to appear for trial 
is forfeited, but the accused appears at a 
subsequent term, the court may suspend the 
recognizance, for good cause shown by the 
accused why he did not comply with its 

condition 1055 

_ The federal courts have power," even 'after 
judgment on a recognizance, to relieve the 
surety, where he is without fault in the es- 
cape of the prisoner. (Act Feb. 28, 1838.) 937 

I he court cannot remit the forfeiture of a 
recognizance in a criminal case after the 

term in which it was entered <flis 

In a declaration on a recognizance, where 
the officer taking it has jurisdiction over 
cases of the general description named 
therein, it is not necessary to aver the ex- 
istence of the particular facts showing the 

authority of the officer to take it 1282 

A declaration upon a forfeited recog- 
nizance given in a criminal proceeding mav 
be amended in the discretion of the court * 1282 



ASSAULT ANT> BATTERY. 

It is an indictable offense to cruellv beat 
the slave of another in the public highway 
and leave her there, exposed to public view 705 

Assault and battery of a slave is an in- 
dictable offense 212 

An indictment at common law in the coun- ~ 
ty of Alexandria, District of Columbia, will 
lie against a free negro or mulatto for as- 
sault and battery upon a white man 314 

The circuit court of the District of Co- 
lumbia has no jurisdiction of assault and 
battery by a slave on a white man, and will 
order him to be taken before a justice of 
the peace to be dealt witn according to law 999 

An assault with a dangerous weapon un- 
der Act March 3, 1825, § 22, is a misde- 
meanor; and the indictment need not charge 
that it was committed feloniously, or with 
intent to perpetrate a felony 1241 

ASSUMPSIT. 

Where the money of the government is 
improperly placed in a bank, the illegality 
of the transaction is no bar to a recovery.'. 426 

BAIL. 

Where, after conviction, time is granted 
to prepare a case and move in arrest of judg- 
ment, the court has no authority to take 
bail in the meantime g43 

A bond to secure the appearance of a'per- 
son charged with two distinct offenses, tak- 
en for the aggregate amount, is invalid. . .1354 

A recognizance to appear to answer to a 
particular charge need not, on its face, de- 
scribe the offense with which the party is 
charged 128 9 



BANKRUPTCY. 

Operation and effect of bankruptcy laws 
and of proceedings thereunder. 

A petitioner in bankruptcy is privileged 
from arrest on civil process pending the pro- 
ceedings on his petition to be declared a 
bankrupt v gyg 

Discharge— Operation and effect. 

A discharge wil1 releas & the bankrupt's 
liability as suretv on a postmaster's bond, 

though the postmaster was a defaulter 780 

Criminal prosecutions. 

Sufficiency of evidence to hold a bail a 
bankrupt charged with obtaining goods on 
credit with intent to defraud 1272 

A retailer who buys large quantities" of 
goods under the pretense of needing them in 
his regular business, but ships them off and 
sells them at wholesale at a sacrifice, is 
guilty of a misdemeanor 1^05 

An intent to defraud only the original 
seller of goods is not within Act 1867, § 44 
punishing bankrupts who, within three 
months before their petition is filed, dispose 
of goods otherwise than in due course of 
trade, with an intent to defraud 446 

The crime of fraudulently omitting proper- 
ty or effects from a bankrupt's schedule is 
complete when the false schedule is filed. . . 446 

lhe bankrupt is not guilty of perjury in 
withholding certain items from his sched- 
ule under the advice of counsel to whom he 
had fairly submitted the facts in regard to 

his property 595 

m An indictment for perjury in a proceed- 
ing m bankruptcy is sufficient, in alleging 
the petition as made "to a judge sitting as a 

bankrupt court." gi$ 

# On a charge of perjury by a petitioner 
111 bankruptcy, the indictment need not set 
out particularly or substantially the petition 816 

In an indictment for perjury, in not giv- 
ing a true and full account of the property 
of the petitioner, the items on the schedule 

need not be stated in the indictment 406 

The allegation that the property was omit- 
ted to defraud a certain creditor and others 
is sufficient 405 
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An indictment for omitting property and 
effects from the schedule need not allege 
that the bankrupt took the oath of alle- ' 

giance prescribed by Act 1867, § 11. v 446 

An averment, in the indictment against a 
bankrupt under Act 1867, § 44, that defend- 
ant was lawfully adjudged a bankrupt, is 
sufficient to admit the record in the bank- 
ruptcy proceedings, of which the examina- 
tion of the bankrupt is a part 689 

Sufficiency of indictment against a bank- 
rupt for setting up fictitious losses, and se- 
creting and concealing portions of his prop- 
erty G 89 

BANKS AND BANKING. 

While a state bank, under Act Aug. 6, 
1846, cannot become a depositary of public 
money, it may lawfully contract with the 
secretary of the treasury to transmit a 
draft, or to draw on a fund at the place of 
payment and pay over the amount 426 

The United States as a creditor, has a. 
prior lien over other creditors in the distri- 
bution of the assets of an insolvent nation- 
al bank in charge of a receiver 60S 

The assignee, as collateral security for a 
note for money borrowed o;£ stock of the 
United States, has an equitable interest 
therein, enforceable as against the United 
States claiming as a creditor, though the 
same has not been transferred on the books 
as required by Act 1790, c. 61 745 

BASTAKDY. 

In cases of bastardy the circuit court of 
the District of Columbia has no jurisdic- 
tion, except upon complaint of the county 
overseers of the poor 849 

A recognizance cannot be taken by a jus- 
tice of the peace in Virginia, except upon 
the application of the overseers of the poor 467 

The mother of the child is a competent 
witness for the prosecution on an indict- 
ment of the putative father, under Act Aid. 
1781, c. 13, and may be cross-examined 
as to her connection with other persons. . 544 

Evidence of the likeness of the child to 
the supposed father is not admissible 544 

The confession of defendant having been 
given in evidence, he was not permitted to 
give evidence of his declarations at the 
same time that others also had had connec- 
tion with the mother 544 

The only judgment which can be given 
under the statute is that defendant give se- 
curity to indemnify the county from any 
charge for the maintenance of the child. .. 544 

The order for paying £30 a year can only 
be made by a justice of the peace, under 
Act Md. 1796, c. 34 544 

BELL OP IiADING. 

The indorsement of a bill of lading, unless 
made for value, or as security, does not pass 
the right of property in the goods 811 

BONDS. 

See, also, "Customs Duties"; "Internal Reve- 
nue"; "Office and Officer"; "Principal and 
Surety." 

The validity of a bond of security given 
to the United States, so far as it depends 
upon the capacity of the parties to make it, 
is to be governed by the law of the place 

where it is made 125S 

A bond voluntarily given to the United 
States as security is valid and binding, if 
the United States, in their political and cor- 
porate capacity, have a legal, pecuniary in- 
terest in the performance of its condition, 
25FED.OAS.— 88 
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although not expressly required or author- 
ized by any act of congress 12oS 

A statutory bond taken in a penalty great- 
er than that prescribed by law is void, 
whether the statute prescribes a specific sum 
as a penalty, or a standard by which that 
penalty is to b* Pleasured so as to give a 
precise sum r 1368 

A breach of the condition of a penal bond 
is not sufficiently traversed by a plea aver- 
ring that the obligors have not violated the 
condition to the extent charged in the dec- 
laration 751 

A special plea of non est factum, averring 
that the supposed bond sued on is a mere 
escrow, is bad, unless it aver that the con- 
dition on which it was delivered has not 
been performed 751 

BOTTOMBY AND RESPON- 
DENTIA. 

A respondentia bond, unless given _ for 
value or as security, docs not pass the right 
of property in the goods 811 

CITIZEN. 

See, also, "Indians." 

A person born abroad on board an Ameri- 
can vessel, whose parents are citizens of 
the United States, temporarily absent only, 
is to be regarded as a citizen of the United 
States ■ 1364 

A citizen of the United States cannot ? 
throw off his allegiance without a law au- 
thorizing the same 1321 

CIVXL EIGHTS. 

See, also, "Constitutional Law"; "Elections 
and Voters." 

Congress is authorized to protect the rights 
secured by the thirteenth, fourteenth, and 
fifteenth amendments 1324 

The civil rights act of 1866 was within 
the power conferred upon congress by the 
thirteenth amendment, on the subject of sla- 
very, under which it had full power to pass 
all laws deemed proper for its entire eradi- 
cation in any form 707 

A railway employe who denies to a fe- 
male passenger a right to ride in the only 
car in the train appropriated for the ac- 
commodation of ladies alone, solely because 
she is a person of African descent, is guilty 
under the civil rights law of March 1, 1875, 
whether he acts under the instructions of his 
employer or not 882 

A colored female passenger may be re- 
quired to ride in a car set apart for col- 
ored female passengers, where it is equally 
fit and appropriate in all respects with that 
set apart for the use of white female pas- 
sengers 882 

A crime inflicted upon a colored person, 
not by reason of his race, color, or previous 
condition, is not within the civil rights act 
of I860 ' 707 

An indictment under the civil rights bill of 
1866 should state that the offense charged 
was committed against the person injured, 
by reason of his race, color, or previous con- 
dition of servitude. 707 

CliEBK OF COURT. 

Expenses incurred for board and lodg- 
ing at hotels while attending at terms of 
the court held away from the place where 
the clerk is required to keep his office are 
not allowable as "necessary expenses of 
his office." (Act Feb. 26, 1853.) 1372. 
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A commissioner in New York has no au- 
thority to take bail for the appearance of a 
party accused, for examination before him- 
self at a future day 314 



CONGRESS. 

A contract by the clerk of the house of 
representatives, made with a person to fur- 
nish wood, where no appropriation has been 
made to pay for the same, is not binding on 
either party 833 



CONSPIRACY. 

Rev. St. § 5440, in relation to conspiracies 
to defraud the United States, does not ex- 
tend to a case where the contemplated fraud 
was to depend entirely upon the passage 
of a future act of congress to make it ef- 
fective 681 

A mere agreement or combination to effect 
an unlawful purpose does not constitute 
a conspiracy, unless followed by an *act 
done by one or more of the parties to car- 
ry the object of the conspiracy into exe- 
cution 1342 

The conspiracy need not be shown to 
have been formed at the precise time or 
times alleged in the indictment 1342 

Where the existence of the conspiracy, and 
defendant's connection therewith, is estab- 
lished by independent evidence, he is bound 
by the acts and declarations of his co-con- 
spirators 1342 

Every member of a conspiracy is responsi- 
ble personally for the acts of every other 
member done in furtherance of its illegal 
purposes, whether he be present himself or 
not 213 

Allegations of the overt act are not re- 
quired to be us full and minute in an in- 
dictment for conspiracy as in an indictment 
for fraud without any conspiracy 944 

If an overt act in violation of law is 
charged as in pursuance of a previous con- 
spiracy, it is sufficient 944 

An indictment for conspiracy to do an 
unlawful act need not aver the means 
agreed upon, whereby the conspiracy was 
to be carried into effect 818 

An indictment charging a conspiracy to 
defraud the United States of the taxes due 
upon distilled spirits (Act March 2, 1867, 
§ 30) need not allege the specific mode 
agreed upon by which the object of the con- 
spiracy was to be carried out 944 

It is sufficient to aver that there was a 
conspiracy to defraud the United States of 
taxes legally due, and that, in pursuance of 
such conspiracy, defendant committed a stat- 
ed overt act 944 

An indictment for conspiracy, under Rev. 
St. § 5440, which avers the conspiracy, and 
the overt acts done to carry it into effect, is 
sufficient, without stating the means agreed 
on to accomplish the purpose of the 'Con- 
spiracy 818 

An indictment under Act March 2, 1867, 
§ 30, is sufficient, if it charges an unlawful 
combination as actually made, and nu act 
by one of the parties as an act intended to 
be relied upon to show the agreement in 
operation, although it does not appear in 
what manner the act described would tend 
to effect the object of the conspiracy 890 

In the case of a conspiracy made punish- 
able by law, the entire acts of the conspira- 
tors in relation to the subject-matter, both 
before and after the doing of the thing 
which was the subject of the conspiracy, are 
admissible 493 



After prima facie evidence has been given 
of a conspiracy, the statements of those im- 
plicated, though not included in the indict- 
ment, are evidence 493 

CONSTITUTIONAL IiAW. 

Where a constitutional grant or guaranty 
is that congress or the state legislatures shall 
not pass laws for abridging a certain right, 
congress has no power to legislate over the 
subject generally, but only to provide reme- 
dies for a violation of the prohibition 707 

Congress is not limited, in adopting leg- 
islation for the purpose of enforcing the 
fifteenth amendment, to cases in which 
there has been actual legislation by the 
general government, or by a state, denying 
or abridging the right secured 1328 

In adopting legislation for carrying such 
amendment into effect, congress may pro- 
vide for the punishment of a state official 
who refuses to perform the duties neces- 
sary to qualify colored citizens to vote... 1328 

When state laws have imposed duties, the 
performance or nonperformance of which af- 
fects rights under the federal government, 
congress may make the nonperformance of 
those duties an offense against the United 
States, and may nunish it accordingly. . . . 1324 

No person can be tried a second time for 
the same offense, after a trial by a com- 
petent and regular jury upon a good in- 
dictment, whether there be a verdict of ac- 
quittal or conviction 1287 

The circuit court of the United States 
cannot grant a new trial in a capital case 
after a verdict regularly rendered upon a 
sufficient indictment 1287' 

A new trial may be granted in a capital 
case where the jury has been discharged 
from giving a verdict, for in such case the 
party has not been put in jeopardy of his 
life 12S7 

The right to be secure in one's house is 
not a right, privilege, or immunity grant- 
ed or secured by the constitution of the 
United States 701 

Act June 22, 1874, § 5, providing for the 
production of books and papers, does not 
violate articles 4, 5, and 7 of the amend- 
ments to the constitution 868 

Act July 20, 1868, § 44, which declares 
that real property employed in a violation of 
a revenue law shall be forfeited therefor, 
is not unconstitutional 866 

A law which reserves property from sale 
on execution for one year, if two-thirds of 
the appraised value shall not be offered, is 
not unconstitutional as to prior contracts. . 598 

Act March 3, 1825, § 23, which punishes a 
conspiracy to destroy a vessel or cargo with 
intent to defraud the underwriters, is with- 
in the power of congress to protect com- 
merce, and applies to internal commerce. . . 493 

CONTEMPT. 

It is a contempt of court, under Act 
March 2, 1831, to call another a liar, openly, 
in the presence of the court, while in ses- 
sion 1012 

An assault and battery committed in the 
hall of entrance into the court room, sepa- 
rated from it by a door, without panels, cov- 
ered with cloth, is a contempt, either "in the 
presence of the court, or so near thereto as 
to obstruct the administration of justice.". .1012 

A contempt in the piazza of the court- 
house, into which the windows of the court 
room open, is a contempt in the presence of 
the court 313 

It is a contempt of court for an acquitted 
prisoner to threaten vengeance, in the pres- 
ence of the court, against the witnesses. . 313 
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It is a contempt of court for a juror, after 
being summoned, to voluntarily form and 
deliver an opinion as to the guilt or inno- 
cence of the accused, with a view of dis- 
qualifying himself 839 

Where the return to a writ of habeas cor- 
pus is evasive and insufficient, the person to 
whom it is addressed, if present in court, 
will be committed until he produce the pris- 
oners, or be otherwise discharged 775 

A witness who refuses to answer proper 
questions before a grand jury may be fined 
for contempt *pf court, and be required to 
give security for his good behavior. 350 

An offer of a sum of money to a witness, 
to remove his objections to going without 
the jurisdiction of the court to testify, is not 
necessarily an attempt to contaminate the 
source of justice, and a contempt of court.. 41 

The pendency of a criminal prosecution is 
no objection to the hearing of a motion for 
attachment for a contempt in the irregular 
examination of witnesses prior to the hear- 
ing , 55 

Contempts of court are crimes, and may 
be prosecuted as such . 920 

If the party purge himself on oath, the 
court will not hear collateral evidence for 
the purpose of impeaching his testimony and 
proceeding against him for the contempt; 
but, if perjury appear, he will be recognized 
to answer, etc. • 881 

CONTrNTTANCE. 

See, also, "Criminal Law." 

It is not a sufficient ground for a delay 
of the trial of a capital case that the party 
wishes to procure papers from a foreign 
country, since the court cannot issue pro- 
cess which will be effectual in procuring 
such papers 1287 

Where the execution of a commission to 
examine witnesses has been prevented by the 
acts or omission of the prosecutor or his 
agents, defendant is entitled to a continu- 
ance, even if he be guilty of laches in taking 
out the commission 917 

Prosecutor required to make affidavit 
that he could not, in his opinion, safely pro- 
ceed to trial without the attendance of a 
witness, on the ground of whose absence a 
postponement was asked 1220 

CONTRACTS. 

Express acceptance of a proposition need 
not be proved, where both parties are 
shown to have acted on it, 293 

A verbal agreement to repay certain ad- 
vances is a sufficient consideration for a 
substituted agreement made by correspond- 
ence between the parties 293 

Where the time for delivery is extended, 
though no consideration is given therefor, 
the contract cannot be rescinded for nonde- 
livery until the expiration of the extended 
time • 833 

CORONER. 

The coroner is not bound to put in writ- 
ing the effect of the evidence given upon an 
inquisition, unless the offense be found to 
be murder or manslaughter, and for false 
statements in other cases he is not liable. .1052 

CORPORATIONS. 

A corporation which has purchased its 
•own stock cannot vote upon the same in an 
-election of directors by a trustee in whose _ 
name it is held 585 



COUNTERFEITING. 

Pago 
On an indictment for passing counterfeit 
coin, possession of counterfeit bank notes is 

not admissible to prove the scienter 1374 

The possession of quantities of counter- 
feit coin of a different denomination from 
that laid in the indictment is admissible for 

such purposes 1374 

Where the prisoner is connected with oth- 
ers, evidence is admissible that different 
parts of the machine employed in counter- 
feiting were found in the possession of such 
other persons 682 



COURTS. 

See, also, "Clerk of Court"; "Interpreter." 

Comparative authority of federal and 
state courts: Process. 

The federal circuit court will not sur- 
render one charged with a capital crime for 
trial in another jurisdiction for a minor of- 
fense 658 

Pederal courts — Jurisdiction in general. 

Jurisdiction of the federal courts is de- 
rived alone from the constitution and laws 
of the United States, and cannot be en- 
larged, diminished, or affected by state 
laws or regulations 908 

Quaere, whether a federal court has ju- 
risdiction to try a person who committed 
murder on board an American merchant 
ship in the Bay of Cadiz 1382 

An offense commenced to be committed^ on 
board an American vessel lying at the time 
in a river which is an arm of the sea on 
the coast of Africa, and continued unin- 
terruptedly to a point in the Atlantic Ocean 
several miles from our shores, is within the 
jurisdiction of the federal circuit court. . 1364 

A violation of a law of the United States, 
committed on board a steamboat upon the 
Hudson river, within the ebb and flow of the 
tide, is within the jurisdiction of the fed- 
eral courts, although the place is ^within 
the body of a county of the state of New 
York 554 

A reservation on a cession of "concurrent 
jurisdiction" to serve state process, civil 
and criminal, in the ceded place, does not 
exclude the exclusive legislation or exclu- 
sive jurisdiction of the United States over 
the ceded place 781 

The circuit court has jurisdiction over the 
offense of murder committed within a fort 
purchased by the United States by the con- 
sent of the state legislature (Act 1790, c 9, 
§§ 3, 7), although in the cession the state 
reserved the right to execute its civil and 
criminal processes in such places 650 

— - — Grounds of jurisdiction. 

The federal courts have jurisdiction in all 
cases of marshals' bonds, irrespective of 
citizenship 771 

Circuit courts. 

The jurisdiction of the United States 
court for the district of South Carolina ex- 
tends throughout the entire state 213 

The circuit court for the Eastern district 
of New York has jurisdiction for the indict- 
ment for an assault with intent to kill com- 
mitted in the navy yard at Brooklyn. (Act 
March 3, 1825.) 887 

Act March 3, 1851, transferring the In- 
dian Territory to the Western district of 
Arkansas, did not deprive the court where 
an indictment was pending of the right to 
try and determine it 788 

Quaere, whether the circuit court has ju- 
risdiction of common-law offenses against 
the United States 619- 
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The circuit courts have jurisdiction in suits 
in rem for penalties and forfeitures arising 
under the internal revenue laws 1097 

District courts. 

The district court for the district of Ore- 
gon has jurisdiction to try a person charged 
with the commission of a crime in Alaska, 
where such person is found in the district 
of Oregon, or first brought there 303 

The admiralty jurisdiction of the district 
court in revenue cases extends only to sei- 
zures for forfeitures under duty laws, as 
conferred by Act 1789, § 9 1103 

— ~ Administration of state laws. 

The state laws of evidence are rules of 
decisions in trials at common law in the 
federal courts 938 

The laws of the several states cannot be 
regarded as rules of decision in trials for of- 
fenses against the United States 187 

— Procedure. 

The circuit court, under section 4 of the 
judiciary act, has power to devise the pro- 
cess for bringing any person before it who 
has committed an offense of which it has 
cognizance, without reference to the process 
given by the state law 187 



CTTTVmSTAIi LAW. 



See 



ee, also, "Assault and Battery"; "Bail"; 
"Bankruptcy"; "Conspiracy"; "Contempt"; 
"Counterfeiting"; "Disorderly Houses"; "Elec- 
tions and Voters"; "Embezzlement"; "Ex- 
tortion"; "Extradition"; "False Pretenses"; 
'/Forgery"; "Gaming"; "Grand Jury"; "Hom- 
icide* ; "Indictment and Information"; "Ju- 
ry": "Larceny"; "Libel and Slander"; "Neu- 
trality Laws"; "Obstructing Justice"; "Pen- 
sion"; "Perjury"; "Piracy"; "Post Office"; 
"Receiving Stolen Goods"; "Riot"; "Sea- 
men"; "Shipping"; "Slavery"; "Treason"; 
"Witness." 

In general. 

Congress has power to punish for misde- 
meanors 692 

Act 1790, c. 9, § 8, as well as Act 1820, 
c. 113, applies to all murders and robberies 
committed on boird of or upon American 
ships on the high seas 1287 

Where a statute declaring an offense and 
its punishment is repealed without a pro- 
vision saving pending prosecutions, an in- 
dictment previously found, but not yet tried, 
should be quashed on motion 1085 

Criminal liability. 

An unlawful intent will be inferred from 
an unlawful act 767 

An intent to seize a man by force for ut- 
tering slanderous or offensive words, and to 
carry him by force before a justice of the 
peace, without a legal warrant, is an unlaw- 
ful intent 1062 

Insanity directly caused by the immediate 
influence of intoxicating liquors is no de- 
fense on a prosecution for murder commit- 
ted during such intoxication ; otherwise 
where insanity is remotely occasioned by un- 
due indulgence in spirituous liquors..... 913 

It is a good defense that the prisoner, at 
the time of committing the act, was in such 
a state of mental insanity, not produced by 
the immediate effects of intoxicating drink, 
as not to have been conscious of the moral 
turpitude of the act 454 

Intoxication is an excuse for crime where 
an habitual or fixed frenzy is produced there- 
to ^ 1141 

Principal and accessory. 

The person charged as accessory may be 
tried and convicted, if the principal cannot 
be found; but, »i/here the principal has 



Pag* 
been tried and acquitted, a person charged 
as accessory will be discharged on motion. . 691 

limitation of prosecutions. 

Rev. St. § 5440, punishing conspiracies to 
commit any offense against the government, 
or to defraud it, is a part of the revenue 
laws, and prosecutions thereunder are lim- 
ited to five years (Section 1046.). . .946, 1057 

Jurisdiction, 

In the case of a homicide by shooting, the 
place where the shot takes effect, and not 
that from which it is fired, determines the 
jurisdiction of the offense 786 

A shot from an American vessel in a for- 
eign harbor killed a person on board of a 
foreign vessel lying in such harbor. Held, 
that jurisdiction of the offense belonged to 
the foreign government, and not to the 
courts of the United States, under Act 
1790, c. 36, § 12 786 

Preliminary hearing: Arrest, commit- 
ment, custody, dnd discharge of accused. 

Criminal process will not be awarded ou 
the mere motion and suggestion of the dis- 
trict attorney, unsupported by oath 1 

On a preliminay examination, probable 
cause must be shown 2 

The circuit court of the United States, sit- 
ting as a court, possesses the power to com- 
mit a person charged with an offense against 
the United States 25 

The fact that the prosecutor has evidence 
to support an indictment, and the grand ju- 
ry is in* session, ready to receive it. is no 
ground for refusing to hear a motion to 
commit a person 25 

On preliminary examination, prima facie 
evidence of guilt is sufficient to hold to bail 
until the offense may be examined by a 
grand jury 481 

Proof furnishing good reason to believe 
that tl v crime alleged has been committed 
by the person charged, though not sufficient 
for a conviction, will suffice for commit- 
ment 2 

Where a witness resides at a great dis- 
tance, and there is no evidence that the ma- 
teriality of his testimony was known to the 
prosecutors in time to have directed his at- 
tendance, the magistrate will act upon his 
affidavit 27 

A person accused should be retained in 
custody, or required to give security for his 
appearance, while his examination is pend- 
ing, but only on evidence sufficient to fur- 
nish probable cause 55 

The question raised by a defense made in 
the nature of a plea autrefois acquit will 
not be determined on a preliminary exam- 
ination to commit a person for high treason 201 

Where a person, after an acquittal on an 
indictment for treason, is in the custody of 
the marshal, bound to answer an indictment 
for a misdemeanor, the court has no authori- 
ty to send him to another district for trial 
for treason in the place where the crime was 
committed 187 

A capias may be issued upon an indict- 
ment as the first process against the de- 
fendant 673 

A capias is the proper process to bring 
an accused in to answer to an indictment 
for an offense against the laws of the United 

States 1S7 

Where the accused is already in court, an 
order of the court will supply the place of a 

capias 187 

Where the indictment has been quashed, 
defendant will be held in custody to answer 

a new indictment 944 

Where the presentment of the grand jurv 
is equivalent to the finding of "Not found," 
or "Not a true bill," the prisoner will be dis- 
charged 1003 
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Control of prosecution. pase 

The president has no power to interfere 
with a public prosecution, except to put an 
end to it and discharge the accused. He has 
no power to change the proceedings, nor 

the place of trial - boS 

The secretary of the treasury has no pow- 
er to compromise criminal proceedings pend- 



court. 
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ing in 

Arraignment and plea. 

In capital cases the prisoner is entitled, to a 
copy of the indictment, and a list of the jury, 
with their residences, to be delivered to him 
two entire days before his arraignment. . 

901, Contra, (Zo 

The arraignment is to be regarded as the 
commencement of the trial, and the day ot 
delivery and the day of the arraignment 
are not computed in the time. (Act April 
30. 1790, c/38, § 28 )...... 901, Contra, 726 

In cases not capital, the district attor- 
ney is not bound to furnish defendant with 
the names of the prosecutor and witnesses Z\6 

The omission of the words "A true bill on 
the copy of the indictment furnished defend- 
ant is waived where the prisoner makes no 
objection on that ground •••••"v:j 

Defendant will not be compelled to plead 
until the prosecutor's name is indorsed on 

•J-V»a i-nrliotmonf. • Ov-- 



Conduct o£ trial. Pag0 

On a joint indictment against two for as- 
sault and battery, it is not optional with ae- 

fendanls to be tned separately.. - • < «> 

Whether prisoners shall be tried separate- 
ly or together rests in the discretion of tne 12gT 

Separate "trials will not be granted in the 
case of persons jointly indicted to enable 
one to have the benefit of the testimony of 
the others, as they are not competent^ wit- 
nesses for each other t oq4, M&i 

Proper location of the prisoners with- 
in the bar, where there were 12 in number. 1^7 

A prisoner on trial for perjury, who per- 
sists in interrupting the district attorney 
during his opening address, may be removed 
from the court room during such address. . il6 

Where there is any doubt whether wit- 
nesses for the prosecution will appear, they 
should be recognized ^ - • • • - • • • • • &** 

A witness whose name is on the back ot 
the indictment need not be called by the 
prosecution, if not material ,•■•*; 1 ^^ 

A question will not be allowed to be put 
to a witness which ought not to be an- 



the indictment 



The court will permit the prisoner to re- 
tract his plea of guilty in a capital case, and 
to plead not guilty 



872 



swered 
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The plea of not guilty will put the pris- 
oners upon the country by a sufficient is- 
sue, without any further express words. .12S7 

A nolle prosequi, without defendant s con- 
sent, after the jury has been sworn, is 
equivalent to an acquittal, and may be s ° 1()52 

P Defendant will* not be" allowed" to have the 
record amended after conviction so as to 
show that the plea of not guilty was never 
entered by him, where he failed to object 
when the record was read in open court. . . £>y* 

An acquittal before a court martial can- 
not be pleaded in defense of an indictment 
in a court of law for substantially the same 
offense 

In every case of a motion to the court for 
a cassetur, the facts on which it is grounded 
must be proved by affidavit o^ 

Time and place of trial. 

The probability that difficult and im- 
portant questions of law will arise will not 
ordinarily justify the postponement of the 
trial, so as to await the holding of the court 
by two judges, with a view to a certificate 
of division of opinion . • .- •±*&* 

The court has no authority to try a pris- 
oner at a special session upon an indict- 
ment found at a regular session of the court boO 

The prisoner may be tried at a regular 
session without any express adjudication by 
the court that there would be inconvenience 
in having the trial at a special session, 
where neither the prisoner nor the United 
States makes any application to the court 
upon the subject, or any objection to the 
time or place of trial - ta> u 

The court has no power to adjourn a 
stated general session from the place at 
which it is directed by statute to be held to 
another place, for the purpose of trying there 
a person indicted for a capital crime, in com- 
pliance with section 29, Judiciary Act 1*89 6o0 

A motion for a special session made after 
an indictment found at a general session is 
too late .; mo 

The failure to move for a continuance un- 
til the next stated session of the court, 
which bv law is required to be held at a 
place in* the county where the offense was 
committed, is a waiver of the right to be 
tried in such county oDO 



After the case and arguments were closed, 
the prosecution was allowed to introduce rec- 
ords and explanations thereof by the town 
clerk to show a conveyance of the locus of 
the crime as affecting the jurisdiction of the 
court. Held, that it was not an abuse of dis- 
cretion to refuse to allow defendant to in- 
troduce evidence in respect to. the incidents 
immediately preceding the crime bw 

In capital cases, counsel should state the 
points of law on which they wish instruc- 
tions to the jury, at" some time before the 
charge is given, that the court may have 
time to examine and consider them. ., x£&l 

Counsel will not be allowed to argue to 
the jury a point of law which has been 
decided by the court o<*5, lUoz 

Counsel will not be permitted to argue to 
the jury questions as to the constitutionality 
of the law under which the indictment is 



found 
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Evidence. 

Any person charged with a crime in the 
federal courts has a right before as well as 
after indictment to the process of the court 
to compel the attendance of his witnesses. . 

The court has no right to refuse its aid 
to motions for papers to which the accused 
may be entitled, and which may be mate- 
rial to his defense...........; .- • - v 6[) 

An accused has the right, before indict- 
ment found, to compel, by way of precau- 
tion, the production of letters containing 
statements of his conduct, written by the 
person who is declared to be the essential 
witness against him •••••% \ 

In Virginia a motion for subpoena duces 
tecum is to the discretion of the court, and. 
as a legal means of obtaining testimony, it 
cannot be regularly opposed by the opposite 
party, in his character as such. 

Where it does not affirmatively appear 
that letters and executive orders in the 
hands of the president, which may be ma- 
terial to the defense of an accused, contain 
anv matter which it would be imprudent to 
disclose, a subpoena duces tecum will issue. . 

In the case of a letter written to the 
president, and in the hands of the prosecut- 
ing attorney, the president alone can de- 
cide as to the propriety of withholding parts 
of it, and he cannot delegate his discretion 187 

And in such case he is entitled to the pro- 
duction of the original letter, a copy not 

being sufficient •••••"* it! 

It is sufficient in an affidavit for the pro- 
duction of a paper in the possession of the 
prosecution to aver that it "may be ma- 
terial" to the defense 187 
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The accused has the right to show the spir- 
it and temper with which the prosecution 
has been conducted 905 

Letters written after the crime was com- 
mitted cannot be given in evidence as the 
act of a confederate -. 1245 

Acts or declarations of a witness who was 
assumed to be a guilty agent, but not made 
in furtherance of the purposes of the crime 
for which defendant stands accused, cannot 
affect the defendant directly 1245 

On a separate trial of one of three per- 
sons jointly indicted for murder, it is not 
competent for him to give in evidence a con- 
versation between the other two, when they 
were alone, inculpating themselves, and ex- 
culpating him from all participation in the 

crime ggg 

The log book of a vessel is not proof per 
se^ of the facts therein stated, except in cer- 
tain cases provided for by "statute 1287 

Wherf a letter is in the hands of defend- 
ant, it need net be produced, or notice given 
to defendant to produce it, before evidence 

is given of the contents of the answer 883 

Where, on an indictment for forging and 
delivering bank notes, the forging of a large 
quantity, and the delivery of one note, are 
proved, evidence cf the contents of the let- 
ter to an accomplice from defendant on the 
subject of counterfeit notes, which the ac- 
complice believed had been lost, is admissi- 
ble 



Page 



. , . , 883 

A confession upon oath before a magis- 
trate cannot be given in evidence against the 
prisoner 922 

Confessions made to a justice of the peace 
on a preliminary examination are inadmis- 
sible, if obtained by any inducement held 

out by the justice 629 

A confession made under the influence* of 
hope or fear is inadmissible, and in such 
case subsequent confessions are equallv in- 
admissible * 409 

Where confessions are once induced by 
improper influences, subsequent voluntary 
confessions are inadmissible, unless it be 
shown that the prior improper influence has 

been removed 629 

_ A confession made on a preliminary hear- 
ing by a prisoner previously cautioned bv the 
magistrate held inadmissible, where* 42 
hours before, he had made a confession to 
one of the magistrate's officers, under the 

influence of false promises 404 

# Grand jurors may testify as to the confes- 
sions made by the prisoner before them up- 
on oath, when under examination as a wit- 
ness against another. 409 

The declarations of an alleged counter- 
feiter, when apprehended, that he had nev- 
er been at the house where he was appre- 
hended until such time, are admissible to re- 
pel any unfavorable conclusion which his 

silence might have warranted 682 

Declarations of an alleged counterfeiter of 
the purpose for which he was going to the 
house where he was apprehended among 
counterfeiters are admissible in evidence. .. 682 

The character of the dying statements, 
their consistency with the established facts, 
and all the circumstances of the dying man, 
are to be considered by the jury in deter- 
mining the weight to which his account of 

the transaction is entitled 1335 

Evidence of the general bad character "of 
defendant is not admissible, unless he first 
bring evidence to support his character. . . 310 

The acts of the accused in a different dis- 
trict, which constitute in themselves sub- 
stantive causes for prosecution, canuot be 
given in evidence, unless they go directly 
to prove the charges laid in the indictment 187 
t In a case of circumstantial evidence the 
jury must find the circumstances to be sat- 
isfactorily proved as facts, and that those 



facts clearly and unequivocally imply the 
guilt of the accused, and cannot be reason- 
ably reconciled with any hypothesis of his 

innocence gg^ 

Under doubtful circumstances of guilt, 
good character will lead to the acquittal of 

defendant * s _ 1013 

A "reasonable doubt" "must be "a " doubt 

tor which a reason can be given 213 

The reasonable doubt which should lead "to ~ 
an acquittal must arise from a deliberate 

consideration of the evidence H74 

The reasonable doubt which should* iead 
to an acquittal should be founded on some- 
thing in the case as disclosed by the testi- 
mony which leaves in the mind a rational 
uncertainty as to guilt, not removed by any 

other matter in the testimony 1335 

In struc tions . 

It is error to instruct the jury that the 
evidence is suflicient to convict defendant. 1065 

Where the court is of the opinion that the 
evidence is not suflicient to warrant a con- 
viction, it should direct an acquittal 1225 

Jury, 

The court has power to discharge the ju- 
ry, even in capital cases, whenever it is 
necessary foi the purposes of justice.... 622 
Verdict. 

One good count in an indictment will sus- 
tain a general verdict of guilty 944 

Where there are two or more counts" up- 
on distinct offenses, or upon different state- 
ments of the same offense, the jury may find 
a verdict upon any or all of such counts: 
and where they disagree upon any count, 
they may be discharged as to that, and it 

will stand for retrial 770 

A verdict: "We, of the jury, say that' A. 
B. is not proved to be guilty under this in- 
dictment by any evidence submitted to us. 
We therefore find him not guilty,"— is, in ef- 
fect, a verdict of not guilty, and will be so " 
entered on the record 55 

Judgment: Sentence. 

After conviction, a motion in arrest of 
judgment will not be decided where defend- 
ant has forfeited his recognizance, and 
does not appear in person 1022 

The objection that the district in which 
seamen indicted for endeavoring to make a 
mutiny and revolt were tried was not the 
district in which they were first brought 
and apprehended, cannot be taken for the 
first time on motiqn in arrest of judgment 692 

On a trial and conviction for a capital of- 
fense before a circuit court held by two 
judges, it is competent for such court, when 
held by only one of the judges, to pass sen- 
tence 13 ^ 

If a person be convicted of a second of- 
fense while under sentence for the first, the 
sentence for the second may be made to 
commence from the expiration or other 
termination of the period for which he was 

first sentenced 1051 

New trials. 



The federal circuit courts may grant new 
trials on good cause shown 595 

Independent of the- express prohibition of 
the constitution, there can be no new trial in 
a capital case after a regular trial had upon 
a good indictment 1257 

Quaere, if the federal courts may 'grant 
new trials in cases of misdemeanor? 1287 

Quaere, if congress may invest the federal 
courts with power to grant new trials in all 
criminal cases, capital or otherwise? 12S7 

The fact that members of the jury indul- 
ged m intoxicating liquors with consent of 
defendant's counsel is no ground of new 
trial unless the indulgence was grossly 
abused, or operated injuriously to the pris- 
oner 1287 
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Permitting the jury in a capital case to 
read the newspapers after all matter relating 
to the trial had been cut out, held an irregu- 
larity, but not sufficient to justify setting 

aside the verdict • • • • * • 11' 

*A new trial will be granted where the 
jury took to their room the coroner s in- 
quest and depositions without defendants 
consent *, ," * V* * 

A new trial will not be granted merely be- 
cause counsel have been indulged in too 
great latitude in arguing as to the inferences 
to he drawn from the evidence. . . . . . . - - - . -H-* 

A new trial cannot be granted on tne 
ground of newly-discovered evidence pro- 
. ceeding from persons who were charged as 
joint offenders with the prisoners, and were 
incompetent at the time of the trial, ^t 
had been acquitted - . . • ■ ■ • • • : • • • • - 1 - ° ' 

On motion for new trial affidavits of jurors 
cannot be received to impeach their own ver- 
diet 4b ' 

The opinions of the judges of the circuit 
courts in criminal cases can be reviewed only 
on a certificate of division of opinion. .. .1^7 

Practice stated in regard to certificates ot 
division of opinion where the court is neld 
by two judges J —~'* 
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rency actually used was stated, the invoice 
is falsely made up under Act May -^8, loau, 

"ActuaV cost"* means* the cost at the place 
of exportation, with the addition of all 
dutiable charges. The fact that the goods 
could he manufactured for the invoice price 
is immaterial : • • yyt> 

A manufacturing importer is one who 
controls, directs, or superintends the arti- 
sans whose skill and labor is used in pre- 
paring an article for sale or use, or who is 
' the general head or proprietor of an estab- 
lishment in which articles are manufac- 
tured luyi> 

An intent to defraud will be imputed to 
manufacturers who invoice goods at the 
cost price under a misapprehension of tne 
law, supposing themselves to be purchas- 
ers, where such invoicing tended to evade 
or defraud the revenue, though they m fact 
had no such intent .* * ' iyyo 

The collector may cause a re-examina- 
tion and valuation of goods after an ap- 

praiser has passed the same yyo 

The assistant appraisers, under Act May 
28 1830, are in aid of those under Act 
March 1, 1823, and an appraisement D y, 18f> 



each set is not necessary. ... . . 

, After the duties have been liquidated and 
Costs i paid, and the goods delivered, the collector 

The prosecutor will be required to give se- i cannot make a reliquidation upon the sub- 

curitv for costs where he has removed from I se quent report of an appraiser who never 

the district, and has no property......... *>A> | saw the goods ................. . J-^ui 

Liability of the prosecutor for costs where The year witlim which the collector can 

defendant is acquitted H°<> reliquidate the duty (Act 1874, c. 391, 



CUSTOM AND USAGE. 

A usage which is to govern a question of 
right between parties must be so certain, uni- 
form, and notorious as to be understood and 
known by them yi) * 

CUSTOMS DUTIES. 

See, also, "Forfeiture"; "Informers." 

Customs laws. . 

Construction of statutes m relation to the 
drawback or bounty on exportation of re- 
fined sugars v • v* r 

Dutiable goods wrecked and strewn upon 
the shore are liable to duties upon their 
value as they lie there bO< 

Rates of duty. 

Hats made of palmetto leaf are not hats 
made of straw, chip, or grass, withm Act 
May 22, lS24,c. 1^6.. .............. ...1362 

Bombazines, being goods of which wool 
is a component part, held dutiable at 30 per 

cent. (Act 1824, c. 136.) 4o6 

Invoice: Entry: Appraisal. 

The term "ad valorem," as used in the 
customs laws, does not always mean the 
actual value of the article at the place of 
exportation ..... .... . ..... 

The cost of packages in which molasses 
was imported held to form a proper item of 
its value on which to charge ad valorem 

duties -v* * ' '- " i" 1 

Wool must pay duty on its weight on ar- 
rival, though the same was increased by 
absorption of moisture, where not exposed 
to or injured by sea water 4^u 

Aay money which is in common use as a 
medium of purchase and sale, though not 
of the coinage of .the country, is a currency 
. of the country withm Act March 3, 1801. . 91o 

Where the invoice is made out in a cur- 
rency other than that of the purchase with 
intention of taking advantage of a usage of 
the treasury officers, whereby less duties 
would be paid than those exacted if the cur- 
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21) runs from the time of the presenta- 
tion to the collector of the entry by the Im- 
porter, and not from the time of the first 
liquidation of the duty 120* 

Iii^n f«"»r duties. 

The United States is not deprived of its 
lien for duties unpaid by an adverse de- 
cision on an information in rem on a sei- 
zure for an alleged violation of law 1103 

Actions for duties. 

Duties are a personal debt against the 
importer which may he collected by civil 
action - I 2 ' ' 

In an action against importers to recover 
the difference between estimated and liq- 
uidated duties, evidence is not admissible 
to show that the goods were not of the 
kind as returned by the appraisers, where 
there had been no appeal to the secretary 
of the treasury 677 

The importer or consignee of imported 
goods is personally liable for the duties 
charged thereon .... S7S 

The duties accrue at the time of the ar- 
rival of the goods at their proper port of 
entry, and not at the time of the subse- 
quent entry at the custom house 87S 

Actions for duties paid. 

Duties wrongly imposed, if paid by the 
importer voluntarily, and without protest 
or remonstrance, cannot be recovered from 
or set off against the United States 461 

The decision of the collector as to tne 
amount of duty to be paid is final in all 
cases except where there is an appeal to 
the secretary of the treasury, and suit 
brought to recover back the duty as pro- 
Tided in Act June 30, 1864, § 14. ...... . . 677 

The collector's decision is final m the ab- 
sence of payment, protest, and appeal, both 
in the case of an error of judgment as to 
the rate and amount of duties, and as to 
informalities and irregularities respecting 
the appraisal. (Kev. bt. § 2931.) 410 

Violations of law: Forfeiture. 

A new penalty, imposed for a violation 
of laws previously defined, may be en- 
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at the time of the violation 1182 

a A vessel is liable to forfeiture for land- 
ing without permit merchandise over the 
value of $400 (Act 1799, c. 128, § 50), 
whether the owner is innocent or not 716 

Appurtenances or equipments of a ship, 
purchased bona fide for its use, mav be 
landed without a permit under such act. . 391 

A discharge of cargo into lighters is not 

? n ™ un J ^ n8 " of them - ( A ct March 2, 

1/99, § op.) 1035 

A conviction and punishment by fine and 
} m ?o 1S 2 nm ^ nt for smu SSling (Act Aug. 30, 
}u ' ^ , ^ Wl11 bar au ac tiou to recover 
tne penalty for landing the goods without a 

permit 1263 

Goods will not be forfeited because* of 
the absence of the manifest, where it ap- 
pears that the same was inadvertentlv lost 
by the master before the vessel sailed', and 
that no part of the cargo had been unship- 
ped after it was taken on board 364 

A surplus of cargo, equally with a defi- 
ciency, is a disagreement with the manifest 

under Act March 2, 1799, § 57 1037 

Defendant in such case, to obtain the ben- 
efit of the proviso excusing from the pen- 
alty, must not only satisfy the court that 
no part of the cargo had been landed or un- 
laden after it was taken on board as speci- 
fied in the report, and pursuant to permits 
duly obtained, but also that the disagree- 
ment was by mistake or accident 1037 

The concealment which works a forfei- 
ture need not be with the concurrence, 
knowledge, or consent of the owner or con- 
signee. (Act March 2, 1799, c. 128, § 68.).. 1072 

Such forfeiture may be enforced before 
the time has passed for the owner to enter 
the goods, and is unaffected by a subse- 
quent offer, made as soon as the owner was 

aware of the arrival of the goods 1072 

What constitutes a concealment of goods 

within such act 1048 

A resistance of the seizure of goods* 
whereby the same are removed from the 
custody of the ofiicer, is not a conceal- 
ment 1048 

Goods found concealed on board after the 
master has declared that the whole cargo is 
discharged are not protected from forfeiture 

by the proviso in section 57 351 

The mixing of charcoal with sugar, for 
the purpose of reducing its grade, where 
the fact is not disclosed, will subject the 
same to forfeiture, though the importer act- 
ed in good faith 28S 

Effect of the change of the contents* of ~ 
a cask of imported spirits without first ob- 
literating the marks and surrendering the 

certificate required by law 987 

A false entry does not subject the goods 
to forfeiture under Act Julv, 1SU0. § 4, "to 
prevent smuggling and for other pur- 

P°5 es/ ' v ..«-.;..... 1081 

A purchaser whose invoice truly states 
the actual cost is not subject to anv forfei- 
ture where the valuation is raised* by the 
customs officers for the purposes of impos- 
ing duty _ #10 95 

A fraudulent entry of goods at less that 
than their actual value, where knowinglv 
made on a false invoice, will subject them 
to forfeiture under Act March 3, 1863, § 1 1081 

A false valuation in an invoice of goods 
subject to ad valorem duty is a price char- 
ged in the invoice less than the fair and 
just buying and selling prices at the time 
and place where the invoice was made up 118 9 

Goods are forfeitable for an undervalua- 
tl0 3, in ^ the i 11 ™^, though not discovered 
until after they have passed inspection 996 

& ^qo^*™??- 1 f0 T smu ^*»S (Rev. St. 
§ d0S2), describing the goods as ''six cases 
containing silk goods of the value of 
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$30,000, a more particular description of 
which is to the jurors unknown," being du- 
tiable goods introduced into the port of 
iNew York from France, Jield sufficient. .. 433 

it is not a sufficient description of the ille- 
gality of the original importation to say 
merely that the goods had been imported 
and brought into the United States con- 
trary to law 433 

Where a seizure is made on land, * the 
claimant has the right to a trial by jurv. .1182 

On an information for forfeiture of goods 
subject to ad valorem duty, the appraise- 
ment of public appraisers is a necessary 
and preparatory proceeding, and is prima 

iacie evidence tm # H82 

If the entry does not contain" a part* of 
the goods consigned by the same invoice 
S?**? 1 °/ ladin S. it is prima facie evidence 

™ e duties have n °t been paid 365 

The court will be liberal in the admission 
ot evidence bearing upon the point wheth- 
er goods were fraudulently entered, but 
evidence clearly irrelevant is not admissi- 
ble H7 7 

Where goods proceeded against on * the 
ground that the packages were made up 
with intent to evade and defraud the reve- 
nue were entered on the oath of a claimant 
taken as in the case of goods actuallv pur- 
chased, evidence that the real owner was 
the foreign manufacturer, and the claimant 

only a consignee, Jield immaterial H77 

Where the invoice price is shown to be 
far below the market price, the importer 
has the burden of showing the price ac- 
tually paid 9g«j 

A bona fide purchaser of goods* imported 
at a fraudulent valuation before the Unit- 
ed States has elected its remedy will be 

protected t 1081 

The consignee of goods imported at* "a 
fraudulent valuation, who, having no 
knowledge of the fraud, made advances and 
incurred expenses in relation thereto, will 

be protected 108I 

A transfer of goods entered under" a "false 
invoice after the passage of the Revised 
Statutes and before the passage of Act 
*eb. 18, 18<5, amending section 2864, gives 
no „£ tle , a ? a S ains t the United States. ... .1176 

The claimant of liquors found stored in 
large quantities in the upper room of a 
private house has the burden of showing 
that they were legally imported, and that 
the original packages had been inspected, 
marked, and branded as required by law. 1104 

A conspiracy to conceal or destroy papers 
relating to imported merchandise (Rev. St. 
§ o443) sent by the consignor to the con- 
signee, showing its fraudulent entry, is 

P^gasjable under Rev. St. § 5440 ..«. 799 

Sufficiency of indictment in such case. 799 
If the customs officer acts without pro'b"- 
able cause in making a seizure, an indict- 
ment will not lie for resisting him. (Act 

March 2, 1799, c. 128, § 71.) 1270 

Under Act March 2, 1867, the amount of 
fines, penalties, and forfeitures recovered 
less the charges allowed, should be paid to 
the collector, who should deduct duties and 
charges, and pay the residue into the treas- 
ury to be distributed, under the direction 
of the secretary, to the persons and in the 
proportions prescribed by the decree of the 

court 1273 

Preparatory to such decree," "the" 'court, 
while in possession of the fund, will deter- 
mine disputes between persons claiming as 

informers ^ .1273 

Customs officers. 
A customhouse officer has no power to 

control gate keepers at piers 839 

Where bonds taken for property seized 
have been turned over to the government 
and not collected, the collector is not enti- 
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tied to a credit for any part thereof In an 
action against him by the government. . . . 527 

Though the collector has not proceeded 
according to law in seizins and selling im- 
ported gSods as forfeited, he is nevertheless 
entitled to half of the proceeds, where the 
same have been credited to him on settle- 
ment of his accounts • • • • • • • • • - 

Where the United States adopted the 
acts of a collector, they are estopped to 
claim that he is not entitled to the compen- 
sation allowed by the existing statutes. . .. . 

A collector is not liable to pay interest 
on monevs received in the case of open and 
running accounts, under Act March d, 

T7ti7 8 1 ; • • 0£tX 

A collector is not liable for moneys stolen 
by his deputy without neglect or default on ^ 

%Se treasury 'department acts in a judi- 
cial capacity in determining tbe charges to 
which a collector is subject and cannot 
subsequently vary such adjudication to his ^ 

Pr Complnsation 'of "cplIectorV 'under 'Acts 
Sent.- 30, 1850, and Aug. 1, 1&>2........ 59b 

As to the compensation of .the collector 
of the district of Upper California under 

AC 2 W 11 glve'f by a wllediV j of * customs 
under Act March 2, 1799, binds the sureties 
from the time he assumed office, though not 
executed until several months thereafter. .1004 

No change made by law in the rateot du- 
ties, the routine of the office, or in the 
method of conducting it, which does not 
change materially the character of the of- 
fice, will discharge the sureties on the offi- 
cial bond of the collector. l^>< 

Where duties not required by law were 
imposed on a collector of customs by the 
superior officers of the treasury department, 
he is still required to discharge his duties 
according to law, and the sureties on his 
official bond are liable for his failure to 
3 SQ liio7 

DelaV'on the* part of the government in 
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enforcing its rights cannot be set up as a 

defense •••*,**% *,; ' V * " i 

The sureties on a bond of a collector of 
customs appointed during a recess of the 
senate are not liable for his acts after he 
accepted a new appointment made by the 
president by and with the advice of the 

senate 100* 

The bond of a collector of customs as a 
depositor of public money and fiscal agent 
of the United States under Act Aug. G, 
1846, does not apply to past transactions. .100* 

Bonding: Warehousing. 

The proper rate of duty on bran "y ware- 
housed December 1, 1866, and sold at auc- 
tion after three years for nonpayment of 
duties, held to he the rate imposed by law 
at the expiration of three years from the 
date of the warehouse bond, and an addi- 
tional duty equal to 10 per cent, thereof. . 969 

DEBT, ACTION OF. q 

A demand of one sum in the declaration 
does not prevent the recovery of a smaller 
sum, diminished by intrinsic circumstances.. 581 

DISORDERLY HOUSE. 

A person who keeps an open house for 
the sale of liquors to all persons at all hours 
of the day and night, which is frequented 
by drunk and disorderly persons, is guilty 
of keeping a disorderly house 589 

The sale of liquor to negroes and slaves 
on Sunday constitutes the offense of keep- 
ing a disorderly house 075 



Page 
Facts from which the jury may find de- 
fendant guilty of keeping a disorderly 

house •••••„••••;* yyb 

Sufficiency of indictment for keeping dis- 
orderly house °^ 

DISTRICT ATTORNEYS. 

The federal district attorneys have ex- 
clusive direction and authority over the 
prosecutions committed by law to their 
charge until the cases come under control 
of the court ^ 058 

A direction given by the attorney gen- 
eral to a district attorney in respect to his 
official action in regard to an indictment 
cannot control the court w "' 

The district attorney is entitled to 2 per 
cent, on all moneys collected or realized 
in any proceeding under the revenue laws 
conducted by him • * * • .•^ 01 

Where a proceeding in rem to forfeit 
property is compromised by the payment of 
a sum of money by the claimants, the dis- 
trict attorney is entitled to commissions up- t 
on such sum. (Act March ,3, 1863, § 11.). .1101 

DOWER. 

Under Rev. St. 111. 1833, p. 624, declar- 
ing that any provision in the will bars dow- 
er, the amount must be such as to afford a 
reasonable presumption that it was given ^ 
in lieu of dower .*•*:• 92b 

Where the widow accepts ' a devise in 
lieu of dower, not knowing the extent of 
the estate, she may renounce under the 
will, and claim, after the lapse of years. . 926 

Where necessary, she may bring a suit to 
ascertain the true condition of the estate 
to enable her to make a proper election . . 926 

ELECTIONS AND VOTERS. 

Electors in a state, who have the qual- 
ifications requisite for electors of the most 
numerous branch of the state legislature, 
have the right, under Const, art 1, § 2, 
to vote for representatives in congress, and 
congress has the constitutional power to 
protect that right 1350 

The power to regulate the time, place, 
and manner of holding elections for repre- 
sentatives in congress (Const, art. 1, § 4) 
includes the power to protect the electors 
in a free interchange of views, in making 
a free choice, and in expressing that choice 
freely at the ballot box 1350 

The right of- suffrage is not guarantied 
to a citizen by the constitution of the 
United States, but the states have exclu- 
sive right to prescribe the qualification of 
voters, with the exception that the right of 
suffrage shall not depend upon race, color, 
or previous condition of servitude 701 

Under the fifteenth amendment, congress 
cannot legislate in reference to any inter- 
ference with the right of a colored person 
to vote which does not proceed from his 
race, color, or previous condition of serv- 
itude :''~j-is* 707 

Congress has power to interfere for the 
protection of voters at federal elections 
irrespective of the fourteenth and fifteenth 
amendments to the federal constitution. . 701 

An indictment for a conspiracy to pre- 
vent the giving of support and advocacy to 
an election (Rev. St. § 5520) need not set 
out the acts of advocacy and support which 
the conspiracy was formed to prevent. .. .1350 

The jurisdiction of the federal courts is 
not ousted by the fact that the indictment 
charges that in carrying out their design 
the conspirators were guilty of a crime of 
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higher grade, of which the state courts 

had exclusive jurisdiction 1350 

co - e «2 n I??t for conspiracy under Rev. St. 
|g o50 £> o520 > Jt is n »t necessary to find 
that the conspiracy charged was formed 
against the voter named in the indictment 

alone 213 

Evidence that defendant "stated* *as" "cer- 
tain colored men approached the polls, 
that no colored men should vote, and that 
he would die first, which caused them to 
leave, held sufficient to sustain a convic- 
tion under Act May 31, 1870, §4 281 

Rev. St. § 5515, held constitutional 453 

The governor of a state is not an election 
officer within Act May 31, 1870, § 22, pun- 
ishing the fraudulent making of a false 
certificate of the result of a congressional 

election 45§ 

As to the manner of electing" a" mavor 
of the city of Washington, D. C, and the 

returns of such election 282 

Rights of deputy marshals at elections " 
of members of the house of representa- 
tives 13 9 3 

^ Judges of election are not liable to "crim- 
inal prosecution unless they have acted 
from corrupt motives ......* 1322 



EMBARGO AND NOnSTIETTER- 
COUKSE. 

Construction of the nonimportation act 
of March 1, 1809 (section 6), and liabilitv 
to forfeiture thereunder \l355 

Effect of want of seaworthiness as de- 
priving the obligee of an embargo bond of 
the excuse of prevention of performance 
of the voyage by perils of the sea 871 

EMBEZZLEMENT. 

See, also, 'Post Office." 

_ "Embezzle," as used in Rev. St. § 5209, 
in relation to officers and agents of na- 
tional banks, describes a crime which a 
person has opportunity to commit by rea- 
son of some office or employment, and 
which is some breach of confidence or trust 591 

In an indictment under Act March 3, 
M~?V ^ 65 »^, 16 * Punishing any one who 
shall fraudulently embezzle," etc., the 
word "feloniously" will not supply the 

place of "fraudulently." /. 1144 

A u An j ndictm ^t under such act must state 
that defendant was employed in the bank 
or an office of discount and deposit, etc., 
in some state or territory of the United 
States 1144 

In an indictment for embezzling" a letter 
containing a bank note (Act March 3, 1825) 
it is not necessary to state the particular 
office held by the accused, or that the note 
was of an incorporated bank, or of any 
value J 44Q 

The proposal by defendant to deposit "a 
certain sum to secure the government for 
any amount that might be found due is not 
an admission of any amount being due, but 
a proposal of compromise 115*> 

The items in a treasury transcript,* if 
estimated and made up from hearsay, are 
not admissible in evidence against a pub- 



• 1 * *• * Page " 
aal m discharge of his duties, in conform- 
ity to which improvements have been 
made, will estop one of the owners to as- 
sert that the line is erroneous 323 

EVIDENCE. 

See,' also, "Criminal Law"; "Witness." 

Presumptions: Burden of proof. 

All doubts will be resolved adversely to 
defendant, who failed to produce his books 
of account, which would have assisted his 
defense if made in good faith 386* 

The same rule applies where proof has 
been voluntarily destroyed, or placed be- 
yond the reach of the party 386 

All doubts are resolved against a party 
who stands by and makes no denial when 
testimony of a damaging nature is given . . 38(> 
Best and secondary. 

Admissibility of parol evidence of con- 
tents of papers in defendant's possession 
without notice to produce them 309" 

The testimony of one of several eyewit- 
nesses to the same facts is admissible 
without producing the others 1287 

Declarations and admissions. 

The declarations of the principal con- 
nected with transactions to w T hich the con- 
tract of the surety relates are admissible 
against the surety 740 

The effect of statements made by a per- 
son against his interest cannot be avoided 

by contradictory statements 1335 

Documentary. 

The transcript of the books and proceed- 
ings of the treasury department (Rev. St. § 
88b) in relation to the accounts of persons 
accountable for public money, is prima fa- 
cie evidence of the facts stated therein, so 
far as the same are authorized bv law 979 

A transcript from the treasury, which 
contains sums charged in gross as balances, 
is not evidence as to such balances. The 

original items must be stated 977 

^ The treasury transcripts are admissible 
m a suit in a case of delinquency of a rev- 
enue officer or other person accountable for 
public moneys 740 

Parol evidence. 

The contents of a warrant cannot be 
proved by parol unless its nonproduction 
is satisfactorily accounted for 419- 
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EQUITY. 



t Courts of equity will refuse to interfere 

m the case of stale demands 1107 

ESTOPPEL. 

An acquiescence for nearly 20 vears in a 
boundary established by a government offi- 



Competency: Materiality: Relevancy. 

Proof of previous good character, and 
that without compulsion defendant sought 
an investigation, is admissible 705 

Reputation is competent proof of the 
name of a person, place, or house S79- 

Authenticated public documents, giving 
account of all the mines and all the aban- 
doned mines in a certain place, are not evi- 
dence to prove that a certain mine did not 

exig t ..-- 1245- 

Han dwr itin g. 

The question whether two or more* sig- 
natures are written by the same person is 
a proper subject of expert testimony 754 

A witness testifying as to the handwrit- 
ing must have seen the writing which the 
one in question resembles, and must come 
to a conclusion in his own mind 905 

A person who had seen the alleged au- 
thor of a writing write but once, and had 
no other means of knowing his handwrit- 
ing, held not a competent witness to prove 
his handwriting 705. 

The knowledge of an expert in hand- 
writing cannot be tested by placing before 
him irrelevant papers for the mere purpose 
of contradicting his testimony as to the 
handwriting thereon 394 
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The jury may compare the handwriting 

of documents properly in evidence, and 

proved to have been written by defendant, 

with the handwriting of the papers in dis- 

pute, to prove their authorship . • . • • o\& 

Standard specimens of defendant s hand- 
writing being in evidence, an expert may- 
point out features therein identical with 
those displayed in the writing in question dUi 

On trial of an indictment for depositing 
scurrilous postal cards in the mail, evi- 
dence is admissible of other writings of 
defendant containing identical errors m 
spelling, to prove authorship 39* 

EXECUTION. 

An execution will be hdd fraudulent, as 
respects a subsequent one, where the cred- 
itor allows the debtor to retain possession 
of property levied upon, for an unreason- 
able length of time • • *>99 

Act Ark. Dec. 23, 1840, known as the 
"Valuation Law," is constitutional, and its 
provisions must be followed in executing 
the final process of the district court in 
the state *>98 

EXECUTIVE DEPARTMENTS. 
See, also, "Office and Officer." 

The head of a department has discre- 
tionary power to allow for a bona fide per- 
formance of service by a public officer, or 
a bona fide expenditure of money, though 
not so expressly authorized by law 9o3 

The direction of the president will be 
presumed, where money is advanced by the 
direction of the head of a proper depart- 
ment - 740 

The regulations of a department in set- 
tling its accounts are subject to the revi- 
sion of a court and jury, when they work 
manifest injustice to individuals 231 

EXECUTORS AND ADMINIS- 
TRATORS. 

Stock held by a trustee is not assets in 
the hands of his administrator .. 74o 

Nothing is assets in the hands of an ad- 
ministrator, applicable to the payment of 
a demand against the estate, within Civ. 
Code Or. § 1103, but money . 9(9 

Executors and administrators may be 
sued in their representative capacity in 
the federal courts, and judgments against 
them may be enforced by execution against 
the property of the estate unadministered 908 

Judgment may be rendered de bonis tes- 
tatoris under the laws of Arkansas, and 
executions may be issued against the es- 
tate of the intestate, which may be sold 
to satisfy the same 90S 

EXTORTION". 

Laboring to exact fees from one party 
after having received them from another 
is not extortion 419 

EXTRADITION, 

Independent of statutory provisions or 
treaty stipulations, courts of justice are not 
bound nor authorized to remand prisoners 
for trial to a foreign government, whose 
laws they are supposed to have violated. . <8o 

A murder committed on board a British 
ship of war is committed within the juris- 
diction of Great Britain, under the treaty 
of extradition 631 



Pago 
It is not a good plea to an indictment for 
bribery that defendant was brought into 
the jurisdiction of the court under an ex- 
tradition treaty on a charge of forgery.. . £6i 

FALSE PRETENSES. 

It is not an indictable offense at com- 
mon law to obtain books of account from 
a merchant by means of false and fraudu- 



lent pretenses 



293 



FORCIBIiE ENTRY AND DE- 
TAINER. 

It is not necessary that it should appear 
upon certiorari that the inquest was taken 
on the spot where the force was used, nor 
that the jurors should appear to be qual- 
ified according to the requisites of the com- 
mon law S 88 

FORFEITURE. 

See, also, "Customs Duties"; "Informers"; "In- 
ternal Revenue"; "Shipping." 

The forfeiture takes effect at the time 
when the offense is committed, if the de- 
nunciation is expressed in direct terms, and \ 
not in the alternative lOto 

A bona fide purchaser of personal prop- 
erty which has been forfeited to the gov- 
ernment by previous acts of the former 
owner is not protected against the title of 
the government t . • • ■ 10 f o 

A carrier which transported smuggled 
goods has no lien on them for the freignt, 
as against the government, though inno- 
cent of the fraud v . . . -1081 

The bond for value (Act 1(99, § 89), 
where property under bond for duties is 
seized in a warehouse, should represent its 
full market value, duties included ^8o 

The acceptance of a bond to answer a 
judgment against the claimants of prop- 
erty forfeited does not reinvest the title in 
them 862 

Where a bond is given upon the return 
of goods libeled as upon a seizure, and the 
libel is afterwards, by amendment, chan- 
ged to an information, and the goods con- 
demned, a compliance with the stipula- 
tions in the bond may be enforced by at- 
tachment against the obligors . .1180 

Where the claimant is not a party to the 
bond, all the obligors are to be deemed 
principals *•%: 

Where the evidence does not agree with 
the specification of the offense, it is fatal 
on an information of forfeiture. .-.•••• . .11SW 

The marshal's commissions for the sale 
of property, and collecting and paying over 
the proceeds, form part of the expenses 
to be deducted before paying the proceeds 
into court l°ii> 

FORGERY. 

The act of knowingly uttering as true a 
false and forged letter requesting the per- 
son to whom it is addressed to pay to the 
bearer a sum of money, with intent to 
defraud any person, is an offense at com- 
mon law • - • . ; y ** ' * : * * 16 

The delivery of a sealed forged letter to 
the clerk of a person to whom it is ad- 
dressed, and whom it is supposed is au- 
thorized to open it, is an uttering of it... 313 

An indictment for possessing forged 
treasurv notes and postal currency, with 
intent to pass them, must profess to give, 
and must actually give, exact copies of 
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them, or allege a reasonable excuse for 
not doing so 1091 

The charge that the prisoner had in pos- 
session "divers" such forged instruments 
is too indefinite 1091 

No notice is necessary to produce a pa- 
per in the hands of defendant, an accom- 
plice, or a third person, who secretes it 
to protect defendant, or that evidence of 
its contents will be ^offered at the trial, 
though such paper is not the subject of 
the indictment 833 

After evidence that a note of the "de- 
scription laid in the indictment has been 
forged, and passed, evidence may be given 
of delivering or passing other counterfeited 
notes on the same bank before or after 
the passing the one in question, irrespec- 
tive of time 883 

GAwnrreL 

It is an indictable offense at common 
law to keep a common gaming house for 
the purpose of gain 872 

A person who hires out his billiard room 
for two days is liable to the penaltv of Act 
aid. 1798, c. 113 .* 969 

The penalty for keeping a faro table in 
a place occupied as a tavern (Act Md. 1797, 
c. 110) may be recovered by indictment.. .1034 

A person who keeps a gaming table is 
equally guilty, under the statutes of Ma- 
ryland, whether he acted as principal, or 
as agent or servant of the owner 595 

An indictment for keeping "a gaming 
table called a *faro hank' " is not good un- 
der a statute punishing the offense "of 
keeping a faro bank or other common gam- 
ing table." §23 
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a Mexican grant into court for examina- 
tion (Act June 14, I860), its jurisdiction 
over the entire subject-matter continued 
until the survey of the claim was finally dis- 
posed of, notwithstanding Act July 1, 
lob* 

Act May 6, 1864, in relation* to claimants 
J* fea . u -ftamon rancho lands, does not give 
the district court power to revise a decree 
of confirmation rendered by it under an 
agreement between the claimant and the 
district attorney, in the absence of mis- 
take 

Purchasers of land under final' decrees of 
confirmation cannot be disturbed upon char- 
ges of fraud in the prosecution of the claims 
confirmed, and vague allegation of notice 
of such fraud hq^ 

An inchoate title, followed bv juridical 
possession, presents an equity Vhich the 

United btates are bound to respect 1014 

b A dividing line between two ranchos fixed 
m proceedings for the confirmation of one 
to which the claimant of the other was a - 
party, held, should not be disturbed on ex- 
ceptions to the ofilcial survey of the latter 
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rancho 
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GRAND JURY. 

As to the power and duty of the court 
to instruct the grand jury as to the admis- 
sibility and competency of evidence to be 
offered 

A paper to go before the grand" jurv'must 
be relevant to the case, but the fact that 
it is referred to by a witness, and wanted 
by the grand jury, is sufi^cient to establish 
its relevancy 55 

A challenge to the array of the grand 
jury cannot be made after the jurv is or- 
ganized and has entered upon its duties.. 213 

GRANT. 

See, also, "Public Lands." 

The jurisdiction conferred upon the spe- 
cial tribunal created for the settlement of 
claims to lands in California, of Spanish 
and Mexican origin, and upon the courts 
empowered to review its decisions (Act 
March 3, I80I). was in its nature exclusive, 
and the decrees of such tribunals are not 

open to review in any clourt 1107 

The subject of surveys of confirmed 
claims is under the control of the land de- 
partment, and its action is not subject to 
the supervision of the courts, however er- 
roneous 1107 

If the bill showed that the decree had 
been procured by fraud of the grossest 
character, the court would still be without 
jurisdiction, for it has no authoritv to pass 

upon the propriety of the decree. /. 1107 

Whether the issue of a previous grant of 
11 leagues to a claimant disqualifies him 
from receiving a second grant is a question 
of law, and any error in its decision can be 

corrected only on appeal 1107 

Where the district court had ordered "a 
survey of a confirmed claim to land under 



Where it appears that the original peti- 
tion was for half a league of land, a claim 

to a larger extent will not be allowed 809 

A consent to occupy land under "a pro- 
visional license" given on a petition for a 
grant of land for pasturage will not give 
petitioners any right to the absolute fee 
which will be respected by the government.. 803 

Construction of decree for the location of 
a lot under a Mexican grant, based upon 

the language used by a witness 802 

A survey made on instructions by the 
government without consultation with the 
claimant, or allowance to him of an oppor- 
tunity to make an election as to the land to 

be surveyed, will be set aside $79 

In the absence of a* grant, a long-con- 
tmued. notorious and exclusive possession 
under claim of ownership, with definite 
boundaries and recognition of proprietary 
rights, is essential to entitle a claim to con- 
firmation 371 

A measurement and segregation from the 
public domain of the specific land granted 
within the boundaries designated was es- 
sential to a complete investiture of the 

1 title 331 

It is a suflBcient severance from the* pub- 
lic domain when the grant itself desig- 
nates by unmistakable natural boundaries 
the limits of the district within which it 
is to be located, and where the particular 

land granted is specified by name *1214 

The danger from savages is no excuse 
for not complying with the condition of the 
grant, requiring settlement on the land to 

be made within one year *1214 

A neglect to occupy and settle before" the ~ 
conquest, where the grant was made less 
than a month before the capture of Mon- 
terey, held not unreasonable *1237 

A fraudulent attempt to alter the date of 
a grant so as to obviate an apprehended 
objection to its validity cannot take away 
from the claimant any lands actuallv grant- 
ed to him before the acquisition* of the 

country by the United States 31237 

The nonproduction of the grant will not 
affect the validity of the claim, where its 
loss is proved, and long and notorious occu- 
pation of the land has been established 329 

An election of location of a grant as 
shown by the erection of buildings, and 
by the cultivation of the land, will prevail 
as against a location shown by deeds of the 

tract 323 

Under Act June 14, 1S60, settlers" * can 
object to the location of a Mexican grant 
only through the United States district 
'attorney 310, 1134 
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The Mexican governors of California had 
rin authority to remove the disabilities of 
?o°re^nWn respect to ™b*J™^ 266 

1842 relating to foreigners, no unnataraij 
iVed foreigner could receive a grant of land 
wfthmifthe express license of the supreme ^ 

^TJt^viesumvtion in 'favor' of lie' vol 
lidity of a grant to one supposed to he j 
TiYpnch citizen bv the governor of ^alitor 
SSfM5lbSfore the territory passed from ^ 

^tlfthe' lapse 'of many 'years/ where 
lar^e interests have been acquired on the 
faith of the finality of a decree the loca- 
tion will not be disturbed, except in the 
case of manifest error, and on clear P'oof^ 

° f A&tlge n ^ 

discrepancies in the language of a decree of 
confirmation to restrict the claimant to the 
land actually granted. . . . . - . . ••;••;• ' * V- 
Under the ordinances of the former gov 
ernment, all grants of public land were re- 
auired to be measured in a square or rect- 
angular form, or into a trapezium, where 
naturaf objects prevented the other meas- ^ 

U T m rcourt has no' authority to deflect'and 
modify Hues so as to exclude particular 
parcels, even where they have been settled 
upon by others in good faith. . . . •••-••• * i 
Where a survev made under a decree of 
confirmation is objected to as erroneous, be- 
Sr?e a patent issues the court must direct 



The expediente is the most satisfactory 
evidence of the issuance of the grant. .. .*1AJ7 

Determination of boundaries of S'gei 1166 
J Wherf a survey based on a Mexican grant 
appears to be incorrect, it will be reject- 
ed, and a new one ordered . • v ; y"X 

Requisites to a complete title under a 
Mexican land grant, and necessity of com- 

pliance with conditions... ... •••-•**;; ODI 

P Claim to Mexican land grant confirmed 
upon the evidence. .26o, 312, SJ8, 6ol, ^o, o-t> 



HABEAS CORPUS. 

The federal circuit court cannot issue the 
writ for the purpose of surrendering, in 
discharge of bail, a principal confined mere- 
ly under process of a state court, but m 
such case the court may respite the recog- 

n Tn Indian 'is "a ''person,'" within 'the mean- 
ing of the habeas corpus act, and may sue 
out the writ in the federal courts, when de- 
prived of his liberty under color of au- 
thority of the United States, or when m 
custody for violation of its constitution, 
laws, or treaties *>v& 
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HIGHWAYS. 

The road from Georgetown, D. 0.,^ to 
Little Falls bridge, held not a public high- 
way, because the location thereof was not 

recorded among the public records . v -">14 

_ The Georgetown Bridge Company heUl 

its return in ordeTtharth^uestions raised , hound to keep in repair the road -leading 

^ to the ^cation and boundary may be t from Georgetown to the Little Falls 

■" :" .i .l^nrmino^ _ iio* bridge ••_-•■•.*•*..* : 



heard and determined 

An error in running a survey so as to 
include a different tract from that described 
in the grant and delineated on the diseno 
will befectified by the court when the sur- 3f 1TO ft 

vav is submitted for approval. * 

Ve Iclelr and definite ^all for a line as of 
a ^iven course and direction will not be 
controMed by an indefinite act of pos^^ 

81 The words* "a little more or less" will 
hoTeld to pass all _the land mcluded with- 



A road officer in Virginia who has not 

i been notified of his appointment is not lia- 

ble for the penalty under Act Va. Jan. 



HOMICIDE. 
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in ^he boundaries named, though in excess 
of the quantity named, where the descrip- 
tion and the circumstances justify the be- 
lief that such was the intention. ...... . -- . low 

The words "a little more or less" Mid 
operative for such fractional parts of a 
?e P ague as may be in excess of the quantity 

M ^^^oMa»d ^' th^extVnV of 
two square leagues, a little more * or legs, 
the judicial officer has no power to confirm 

a tract of 3M» leagues • *- y 

Under a^ant of "three square leagues, 
a little more or less, as the respective di- 
tJ^l^Lnsr M£, that three leases 



seno explains, '«'"». ^^ v \" h " ro within ' a camp or fort will not pe requireu iu 

were granted to be taken anywhere witnin * ■££" with scrupulous decision the exact 

IVw +^„^f hniinflpa bv the ranchos named. . 6\i) weign ^*™ ^upuivu + „ ™ OQArv o nr- 



A master who, by physical force, com- 
pels a seaman to go aloft, when, by rea- 
son of great debility or exhaustion, he 
cannot do so without danger, is guilty of 
murder, where the seaman falls from the 
mast and is drowned. . ... *••-■• • : - • * :;' xzv * 

If the master acts without malice, the 
crime is reduced to manslaughter. . ..... .l^U» 

The crime will be considered to have 
been committed with malice, aforethought, 
however sudden the occasion, when the act 
is done with such cruel circumstances as 
are the ordinary symptoms of a wicked, 
depraved, and malignant spirit. . . . . oou 

The order of a superior military officer 
to an inferior will not, of itself, justify the 

willful killing of another. - . - . . . <*Ut> 

Officers charged with the good order of 
1 a camp or fort will not he required to 



the tract bounded by the ranchos 

A survev referring to a tree as a live 
oak tree, where the only tree reasonably 
answering such description is a white oak 



amount of force necessary to preserve or- 

; G The setting of* spring guns in open fields 
outbuildings, and not withm the privi- 



306 



Sr^rSoTon that ground, be over- < o^ 

^Ce'a'cause'iV'r^manded'to I £™e or Justify a -cide « may^ 



time in which to close their testimony 

An alleged grant made by a priest of the 
mission of Santa Clara . under c authority 
civen in certain communications from the 
governor and commanding general, re " 124() 

5e Ci e aim 'confirmed! * in' the* absence of* a 
grant, on evidence of long and contangos 
occupation under claim of ownership u with 
official recognition of proprietary rights. .. 67b 



Intoxication at the time of committing 
a crime is no excuse or mitigation. . . t»" 

It is no defense that one accused of mur- 
der was more ignorant, and somewhat 
more stupid, than common men of bad ed- 
ucation, bad passions, and bad habits, if 
he was not deficient in understanding.... 6oO 

No mere words applied by one to another 
will justify the use of a deadly weapon, 
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nor will they reduce the act of killing from 

murder to manslaughter 306 

An indictment for manslaughter" need 
not contain the words, "in the fury of his 

mma s 1 000 

. A person present, actually or* construct- 
ively, at a murder, aiding and abetting 
it, may be convicted under an indictment 
charging him with the murder... 896 

A conviction- for murder may take place, 
though the murdered body is not found. . .1287 

Jiijidence of the previous bad character 
of deceased, killed in the act of commit- 
ting a felony, is admissible on indictment 
fora murder committed by means of a 

spring gun 1319 

A slave found guilty of manslaughter 
was sentenced to be burned in the hand 
and whipped with 10 stripes 441 

HUSBAND AJSTD WIFE. 

Under the laws of New York a married 
woman is authorized to carry on the busi- 
ness of a distiller, on her own account and 
for her own benefit; and she will be bound 
by a bond given to the government, condi- 
tioned according to the laws relating to 
bonded warehouses 1258 



Page 
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INDIANS. 

Indians born of a tribe which has ceased 
to maintain its tribal integrity, who are 
subject to local taxation, are citizens of 
the United States and of the state of their 
residence, and possess the right to vote in 

national elections 1006 

• iF he r } sht ° f expatriation is" a 'natural* 
inherent, and inalienable right, and extends 
to the Indians as well as to white persons 695 
™,-Vi l r * h « powe] r t0 regulate commerce 
with the Indian tribes, congress has pow- 
er to prohibit all intercourse with them ex- 
cept under license 422 

The power of congress to regulate "com- 
merce with the Indians does not necessa- 
rily cease on their being included within 
the limits of a state 

w 2I h r re -! h ? Indians occupy' a "territory of 
very limited extent within a state sur- 
rounded by a white population, and it be- 
comes impracticable to enforce a law pro- 
£V* fting^ intercourse, federal jurisdiction 

Congress has "constitutional* power'to pass 
laws punishing Indians for crimes and of- 
fenses committed against the United States 414 

Indians at peace with the government 
cannot be arrested and held for the pur- 
pose of removing them to and confining 
them on a reservation in the Indian Ter- 
ritory 

-JSS? m % ilitar y Power may be employed" to 
effect the removal of a person from an 
Indian reservation in a proper case, but 
the person thus removed cannot be held by 
the military authorities J 

The commissioner of Indian affairs* may 
remove from an Indian reservation all per- 
sons found thereon without authority of 
law or whose presence may be detrimental 
to the peace and welfare of the Indians. 

An Indian agent has a right to an al- 

a ^?^-^^^ 11 t0 a salar r as fi xed bv 
Act April 20, 1818, for such services or ex- 
penditures as are authorized by a general 
usage of the war department..... 953 

^ X S en ^ itur £? made h ? an Indian "agent 
tor the benefit of the Indians, and on a 
tract of land reserved and held bv them- 
States are n0t t0 bG charged t0 tne * Vriteti 

nniiji* ' * " $*• ' w*as* only intended * to ^ 
prohibit the selling, giving, or bartering of 



spirituous liquors or wine to an Indian in 
the Indian countrv ... 
nZ^ Indian ne «f not be under' the" 'actual 
S25r?* 0r imn ]? diate Personal superintend- 
ent + n A ndian ag J nt ' t0 make the sa 'e 
l£ TiStt 12 JgQ an offense under Act May 

f?"»l§S!»«f th ? tribe t0 which ne belonged 
is under the charge of such agent, and he 
maintains his tribal relation. .... 1128 

h«^i5? d,an S. 2 n the 0neida reservation 
have the right to cut and use the timber 
thereon, and to soil sufficient to support 
themselves and families .....1171 

:nmccTMENT Asro informa- 

TIOJST. 

See, also, "Criminal Law." 

+;3^ e + crilne . of conspiring to injure or in- 
timidate citizens in the exercise of their 
S™**?"* 8 1S a n infamous crime, which 
must be proceeded against by indictment, 
and not by information 226 

Offenses arising under the internal* rev- 
enue laws, being misdemeanors merely, and 
not infamous, may be prosecuted by in- 
formation filed by the district attorney.. . 972 
w J^P **? statut . e P^scribes a particu- 
lar mode of enforcing payment of a pen- 
alty, an indictment will not lie. 1004 

An indictment will not lie for an" offense 

5?£? r + a J? tut S which gives an action of 
debt to the informer 1036 

An indictment will not be * quashed* be*- 

cause there was no previous information, 

hearing, and binding over. . . \ 

. ^ ne VT? re ?£ ntment for a misdemeanor 
is found by the grand jury without the 
name of a prosecutor, the court will order 
an indictment to be sent to the grand jury 
upon the suggestion of the prosecuting at- 
torney Q22 

An indictment will be quashed* as' irreg- 
ularly found, where the grand jury re- 
ceived testimony of a person not under oath 622 

In Mississippi it is not necessary that 
the minutes of the court should show the 
finding of the indictment, where the party 
^rifi?* 2 u 3 er arrest > or on recognizance..; 

J.he finding of a grand jury need not be 

J£ d w8 °^ ei i cour l' *> ut * is sufficient if 
the bill be handed to the clerk in open 
court, and the entry made by him on the 
record 

A conclusion against" the* form" of 'the 
statute (in the singular) is sufficient in all 
cases where the offense is distinctly with- 
j in more than one independent statute. . 1287 

A conclusion against the form of the 

statute (in the plural) is good even if the 

695 J onfy Se P umshable °y a single statute 

1 _ An indictment alleging "a "statute "offense " 
in the words of the act is not vitiated bv 
a conclusion which calls thp nflfo»e A u„ * 
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778 



213 



695 



conclusion which calls the offense bv a 
wrong name " iqq2 

An indictment which fails to conclude 
against the peace and dignity of the U. S " 
may be quashed 594 

Query, whether an indictment wili lie* "for 
assault and battery upon "a person un- 
known without the addition "to the ju- 
rors 774 

Anything that forms part of the deVcrip- 

ri?L 0f cS le / r i m < ?-\ s not a matter of form, 
(iiev. St. § 102o.) 591 

A statement that defendant was a book- 
keeper m a certain place Tteld not equiva- 
lent to an averment that he was a clerk 

or servant employed therein 1144 

<. A Si?* 1 ^. * hat tne P^acy was committed 

on the high seas, within the admiraltv 

and maritime jurisdiction of the TJ. S., and 

out of the jurisdiction of any particular 
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state," held n sufficient statement of the 1287 

Te in e an "indictment *foY murder committed 
on board of <i vessel on the high seas by 
an alien, it is sufficient to allege that the 
vessel was owned by a citizen of .the United 
States, without alleging otherwise the na- 
tional character of the vessel. - »->-* 

Where the offense is within the general 
jurisdiction of a court of the United States, 
it is not necessary that the indictment 
should exclude, by descriptive terms, every 
possible exemption of defendant from the 
jurisdiction • : v * * * 1 

Where a statute prescribes a punishment 
for a common-law crime, the indictment 
must set forth the various ingredients of the 
crime which go to make up the offense at 
■common law • • * • • 

The judgment will be arrested where an 
indictment against a pension agent for with- 
holding a pension alleges that minor cml- 
dren were the pensioners, and that the pen- 
sion was withheld from another person as 
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their guardian . 

An indictment against a carrier of the 
mail for an offense under the law, punish- 
able generally, will sustain a conviction, the 
word "carrier" being stricken out as sur- 



377 



207 



55 



694 



plusage .***%*.* v* 

Pleading to an indictment m which a per- 
son is charged w : th having committed an 
act cannot be construed to waive a right 
which he would have possessed had he been 
■charged with having advised the act. 

An indictment which alleges the time as 
"on or about" a certain day may be 

^tfee^f the words '"then and there," in 
-different parts of an indictment, as render- 

ing it bad for repugnancy . . . • wj. 

Where two allegations are sensible and 
consistent in the places where they occur, 
but are inconsistent with each other, neither 

■can be rejected :*;.";" * "A" *i" " ' 

Separate indictments will lie for the lar- 
cenv of several cows from the same P^ce 

at the same time - • •.- • • * * x 

Under Act Feb. 26, 1853, separate indict- 
ments against different persons cannot be b 
consolidated, although the offense was .joint, 
and they might have been 3omtly indicted 939 

An indictment in which there is a joinder 
of offenses or offenders, so far as the jury 
are concerned, is to be considered a several 
one as to each of such offenses or offenders.. 770 

The prosecuting attorney will not be re- 
quired to elect between different counts 
which charge offenses of different grades of 
the same class connected with the same 

transaction .- - -• eou 

In an indictment for a misdemeanor, sev- 
eral offenses may be joined in different 
counts, and the prosecution cannot be com- 
pelled to elect between them v y. V 

One or more good counts in an indict- 
ment wiU sustain a general verdict of guilty, 

though there are bad counts ... -u < 

The court will not stop the trial on the 
ground that the proof, does not show a 
case clearly within the indictment, but will 
leave the prisoners to their remedy by mo- 

lion in arrest of judgment. ..-.•• • • '** 

An indictment for receiving stolen goods, 
charging that the accused received the goods 
£rom the principal felon, is not sustained 
by proof that they were received from the 
person to whom the thief had delivered ^ 

The defendant may be found guilty of any 
•offense the commission of which is neces- 
sarily included in that with which he is 
charged in the indictment.... •••••;■ 6W 

Upon an indictment for burglary the pns- 
•oner may be found guilty of larceny only. . 872 
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Upon an indictment at <»m™ on ** w *?* 
an assault with intent to kill, defendant may 
be found guilty of a simple assault : only. . . . *01 

Ati information may be amended by fall- 
ing up the blank of the date of the com- 
mission of the offense ■"*** 

INPORMERS. 

He who, with the intention of having his 
information acted upon, first gives (informa- 
tion of a violation of law which induces 
the prosecution, and contributes to the re- 
covery of the fine, penalty, or forfeiture, is 
entitled to the inf ormer's share. ...... -•• 1 * l( 

The information must be given to some 
government official who has the power and 
duty to act thereon, and, where several 
causes exist, information of any one is snffi-^^ 

01 A person claiming "to share in tie judg- 
ment must be the first informer and his in- 
formation must be substantially true and 

capable of proof • *•.•*• ; '+V. 

The information must he a plain state- 
ment in writing of some one substantial 
cause, matter, or thing, whereby a fine, pen- 
alty, or forfeiture shall have been . incur- 
red, and it must be sworn to, if required hy 
the officer y • • - ;; Xw ^ 

The claim of an informer can only date 
from the time when he actually gave the 
proper formal information, not when he as- 
certained the facts .l-^o 

Customs officers and informers are enti- 
tled to share only in fines, penalties, and tor- 
feitures which are created by some law or 
the United States :W< ~« 

The share of the informer must be taken 
from the net, and not the gross, proceeds. .122(> 

An assistant assessor of internal revenue 
UU entitled to the informer's share, where 
he gives information, leading to the indict- 
ment and conviction of an offender, which 
he acquired of his own motion, while in 
the discharge of his official duties.... 41- 

The penalty of a recognizance for the ap- 
pearance in court of a defendant charged 
with a crime under Act March 2, 1(99. is 
not a penalty recovered by virtue of such 
act, and the informer is not entitled to a 

S The informer* is not entitled to a share 
in money oaid into court by the sureties on 
the recognizance j.u«sj 

The additional duties of 20 per cent, ad 
valorem imposed for undervaluation (Act 
July 30, 1846, § 8) are not fines and pen- 
alties, and the collector is not entitled to a 
moiety of them. ...... .. . . .... - • • • • • • • • • & ^' 

The reward given by Rev. St. Me. c. 121, 
« 11, must be apportioned by the court be- 
tween the informer and prosecutor accord- . 
ing to their respective merit. -o* 

Distribution of the proceeds of fines, pen- 
alties, and forfeitures incurred under the 

rnfitftms laws 14 to, i--'* 



customs laws. 

INJUNCTION. 

Where the injury threatened is of, a char- 
acter not easily remedied, if the junction 
be refused, and there is no denial that the 
act charged is contemplated, a temporary in- 
junction should be granted, unless the case 
made by the bill is satisfactorily .refuted. . 923 

Query, whether a federal court is not for- 
bidden by Act March 2, 1793, S 5, from 
granting an injunction to stay an execution 
Sale in a state court of vessels on which the 
government has mortgage liens for ad- 
vances made to build them. . . . . ..... . . - .. «»» 

To entitle defendant to a dissolution of an 
injunction on the answer, the. denial must 
be of facts, and not of conclusions. .' A*o 
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Insanity, 

See "Criminal Law." 

INSOLVENCY. 
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The rights of the United States to pri- 
ority m the payment of its debts, and the 
remedies for its enforcement against as- 
signees of debtors 447 

The United States has no priority in pay- 
ment of its debts, under Act March 3, 1797, 
S 0, unless the assignment by the debtor be 
a general assignment, or in the case of le- 
gal insolvency, where, by operation of law, 
the debtors property is taken out of his 
hands to be distributed by others 447 

Act March 3, 1797, § 5, does not give to 
one part of a debt due to the United States 
a Priority over any other part, nor does 
it affect the right of the debtor to apply a 
payment of money in his hands to either 
1? debts to tht? United States 483 

Ine assignee is liable only if he has no- 
tice of the debt to the United States, but 
the notice need be such only as is suffi- 
01 «"£ t0 put a P ru ^ent man on inquiry. . 447 

1 he priority of the United States does not 
entitle them to prior satisfaction bv attach- 
ment and levy over prior attaching cred- 
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The United States are not entitled to a 
preference over firm creditors for the pav- 
ment of the individual debt of a partner 
out of the assets of the partnership. .927 1033 

lhe necessary expenses of administration 
are to be paid before a debt due to the 
United States 979 

The administrator is bound" to* discharge 
taxes and funeral charges before satisfy- 
ing the claim of the United States as a cred- 
itor Q"Q 

A debt due to the United' States' is 'to* be ' 
preferred to the expenses of the last illness; 
out, where the same have been dulv paid 
by the administrator without notice of the 
latter Is t j he t government » the Priority of the 

™f de 5' du £ from "the administratorrand 9 ' 9 
returned on the inventory as solvent, is pre- 
sumed to have been collected, and is there- 
fore assets in his hands applicable to the 

?£I*$T n h°$ a ^ 1 due from the deceased to 
the United States 979 

flK* & ri °?L&? e ? t0 * he V* li * States 
(Kev *_^ t * A 3466 ) 1S not a h en upon the 
property of the insolvents in the hands of the 
assignee or administrator, but only a right 
to a priority of payment out of the proceeds 
of such property after notice of the claim. . 979 

The priority of the United States does 
not yield to the claims of any creditors, 
however high may be the dignity of their 



Sal ^r^^^ VirtUe of th * ir *>* 

ni,? r !rf ri *L° f S? y ? ieil t of the 'United* StaVes ' 
S P finAf eCtS , 0f an inso "™nt debtor 
stated in a charge to a jury jq§7 

INSPECTION. 

rW h £ P « n ^ ty f t r *¥>* com P"y"ns **ith an or- 

^v 1 ? 4 . 18 , th at the -allegations in the mo- 
tion shail be taken as confessed 868 

INTERNAL REVENUE. 

See, also, "Forfeiture"; "Informers." 
Officers of internal revenue. 

A collector, deputy collector, or inspector 
2L» nternaI revenue may, without process, 
enter any building where distilled spirits 
subject to tax are produced or kept, so far as 
miv %t n %°^? fo 5 exam * ni *S the same 
iff I'-ir -IS^iS' and ma ^ without process 
seize ilhcit distilled spirits (section 3453).. 1053 

An ofheer who is acting without or in ex- 
^^L^S"* may be lawfu "y listed 



or obstructed. 



A person may be guilty, under Rev. St. 
8 Jin, of obstructing a revenue officer in 
entering a building, etc., although he does 
not own the building or the articles subject 
them X * UOt make * produce > or k <*p 

Sufficiency of indictment* under" such sec- 



1053 



1053 



1053 



debts 



927 



lhe priority of the United States does not 
supersede a mortgage on land, nor a judg- 
ment made perfect by the issue of an ex- 
ecution and a levy on real estate 927 

A bona fide conveyance, mortgage, or exe- ~ 

T^SSi c£ f< l re £ e ri?ht of P r ^erence in the 
United States has accrued by an act of in- 
solvency, will pass the right of propertv 
freed from liability for debts due to the 

United States g^l 

The United States, not made 'parties *to*a 
bill m a state court for the payment of 
partnership debts out of its assets in the 
hands of the administrator of a partner 
S h £ £ a £ died ins °lvent indebted to the 
United States, are not bound by the decree 

rendered therein . / 

In case of the insolvency of surviving judg- 
ment debtors in a suit on a bond for cus- 
toms dutie?, the United States mav in eo- 
mty recover the debt out of the assets of 
a deceased judgment debtor, whose estate 



927 



Officers fees need not be immediately paid 
over to the internal revenue department, 
but may be accounted for in the semian- 
nual returns of the officers 420 

The sureties on a collector's bond "are* ii'a- 
£? A«.T e sun ^ received by a collector un- 
der Act June 30, 1864, § 122, though there 
was no assessment or return made of the 

On a prosecution "of* a col'lector" Vo'r' *a'c- 412 
cepting a fraudulent bond, evidence of the 
acceptance of other forged bonds, and a de- 
lay to investigate after fraud was suggest- 
ed, is admissible to show his participation in 
the fraud 2«o 

Assessments and collections. 

-Evidence that the pecuniary circumstan- 
ces of a distiller were apparently improved 
while engaged in distilling, during a period 
when such business was not profitable, is 
not admissible to show fraud. . . . 380 

The assessor's original list, transmitted to 
the collector, is prima facie evidence of the 

amount of the tax due _ 2 27 

Special taxes. 

A "spirit medium," who performs various 
feats^for^pay, held liable to pay license as 

The provision* in* Act 'March 3**1865,' ex- ^ 
tending the definition of "brokers" given in 
Act June 30, 1864, § 79, subd. 9, does no" 

apply to section 99 of the act of 1864 10S9 

A sale of intoxicating liquors without a 
license is a violation of Act June 30, 1864, 
£ i6, although the person intended to give 

the proceeds to a charitable use 879 

w l aIe ? f , a s l Dgle lot of spirits 'which 
SS ih e ^ tak % n for ?, debt * in Quantities of 
not less than five gallons at one time, does 
not make the person a wholesale liquor 

dealer. (Rev. St. j 3242.) flOoS 

Where a license is issued to a firm, the 
continuing partner, on the dissolution of 
the nrm, may carry on the business until 

the end of the year 750 1332 

Distilled spirits. 

,.^° 11 ma ^ e ° n e in possession of a still a 

distiller, because he keeps mash, wort, or 
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wash, the mash, wort, or wash kept must 
he such as will produce spirits on distilla- 
tion. (Rev. St. § 3247.) v; 1218 

Rectifiers and distillers must take the 
proper steps to ascertain what the rules 
and regulations are as to keeping of a 
hook as required by Act July 13, 1866, § 26 9ol 

Act July 13, 1866, § 26, as to the entries 
of purchases and sales or receipts and de- 
liveries of spirits, is complied with as to 
entries made before the act of 1868, if the 
entries, although made in a continuous 
manner, without anything to- designate to 
what the figures refer, are a true state- 
ment of such transaction . .j.uoo 

The duty of making such entries may be 
delegated to a clerk, hut the principal is 
responsible if the proper entries are not 
made ......... .106S 

Spirits merely poured from the original 
packages into an open vat for rectification, 
need not he again inspected, gauged, and 
branded. (Act 1866, c. 184,. § 43.). ...... 982 

A distiller cannot avail himself of any 
mistake of the ofiicer in overgaugmg the 



spirits 
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Spirits once removed from the distiller s 
bonded warehouse to a general bonded 
warehouse cannot be again removed to an- 
other bonded warehouse - .i-OHo 

A permit of a collector to transport spir- 
its from a distillery warehouse to a gen- 
eral bonded warehouse is not evidence of a 
compliance with the prerequisites to a re- 
moval of the spirits required by sections 
38, 40, Act July 13, 1866 109* 

A distiller's bond for the payment of a 
tax (Act July 13, 1866) is not a penalty, but 
a contract or security, and is unaffected by 
the repealing act of January 11, 1868 951 

The tax must be paid at the rate pre- 
scribed by the law in force at the time the 
bond was given w *: * ' 9o1 

A conviction and sentence for violation 
of the law is no bar to an action on the 
distiller's bond, unless the sentence Is ac- 
tually fulfilled • 71 < 

A pardon operates the same as an actual 
fulfillment of the sentence, and completely 
releases the sureties from all liability for 
the acts or breach of duty charged 71* 

The destruction of spirits by fire while in 
a distillery warehouse, due to the absence 
of the government storekeeper, does not 
release the bondsman from liability for the 
amount of taxes due 1049 

Fermented liquors. 

The terms "malt liquor" and "fermented 
liquor" are used synonymously in Act June 
6, 1872, and the brewer is expressly re- 
quired to enter all malt liquors in his book, 
whether sold to other brewers or the public 890 

Ignorance or carelessness will not excuse 
the neglect of a brewer to keep the pre- 
scribed books and accounts. (Act July 13, 

1866, § 49.) 1173 



Tobacco: Cigars. 

A person who keeps leaf tobacco for sale 
is a dealer, and a single sale is sufficient 
to fix his character as such, and to render 
him liable for the penalty of $500 for fail- 
ure to keep a book, and make returns of 
purchases and sales. (Act July 20, 1868, 
§76.) 752 

A cigar manufacturer must not only re- 
turn the sales of cigars manufactured by 
him, but of those purchased by him and 
resold 489 

The punishment imposed for selling un- 
stamped cigars (Act July 20, 1868, § 89) is 
not confined to importers and manufac- 
turers, though they alone are required to 

pack the cigars and aflix the stamp 976 

•.ofed.CAS.— 89 



Banlcs and bankers. , . , . 

A loan and trust company which issues 
certificates of deposit, and makes loans 
on stocks, bonds, and other security, is sub- 
ject to the payment of the license fee im- 
posed by Act 1864, § 79, cl. 1. ........ ...1040 

Such company is "engaged in the busi- 
ness of banking," so as to be liable for 
the payment of a duty of V24 of 1 per 
cent, for each month upon the average 
amount of its deposits, as provided by Act 
1864, § 110 : -I 040 

The undistributed surplus earnings of 
savings banks, added during, the year to 
their contingent funds, are subject to tax- 
ation, under Act July 13, 1866, § 9. . . . . . S87 

It is immaterial that such fund is held 
as an authorized security for depositors. . 8S1 

A banking firm lield not punishable for 
a contempt in refusing to produce their 
books on the demand of a supervisor of 
the internal revenue, and in not appearing 
in response to a summons, where they 
asked a short delay to consult counsel, and 
there was no place of return in the sum- 
mons 1143 

Stamp taxes on specific objects. 

Goods are sold "in the original and un- 
broken package" (Act July 13, 1866) s al- 
though the package is open for inspection, 
if closed again before delivery without 
the contents being changed A* 

A match box, holding less than 100 
matches, containing two sliding drawers, 
lield but one parcel or package. (Rev. St. 

§ 3437.) 1342 

Income tax. 

Taxability of promissory notes, book 
accounts, etc., due during the year i*^ 2 ^ 

Interest on bonds of a corporation held 
by nonresident aliens is not taxable under 
Act June 30. 1S64, § 122, amended by Act 
July 13, 1866, § 9 - . . . . - • . . . .1019 

Only one penalty is recoverable for all 
failures to make returns for taxation un- 
der Acts June 30, 1864, and July 13,.1S66, 
prior to the commencement of a suit 1019 

Violations of law, and punishment— In 
general. 

Permission from the commissioner of In- 
ternal revenue will not justify an unlaw- 
ful act 1194 

A person is not relieved from the conse- 
quences of a violation of law by the neg- 
lect of a revenue officer to perform a duty 
required of him by law - 840 

Act June 22, 1874, requiring the produc- 
tion of books and papers, applies to cases 
arising under the internal revenue laws. . 868 

Under Act July 20, 1868, § 96, where * 

the statute has attached no punishment to 
the doing or omitting of acts required or 
forbidden, such act or omission, when 
knowingly or willfully committed, will be 
punished by the infliction of the penalty 
and forfeiture provided therein 1192 

When the punishment prescribed for 
violation of the internal revenue laws is 
a pecuniary penalty or fine only, and the 
act fixes the exact amount, an action of 
debt will lie to recover it 973 

Where the amount of the fine is not fix- 
ed, but left to the discretion of the court, 
the prosecution must be by indictment. ... 973, 

Where the law provides that imprison- 
ment either may or must be a part of the 
punishment, the prosecution must be by in- 

dictment 973 

Grounds of forfeiture. 

A vinegar manufacturer is liable under 
15 Stat. 125, if, by the process used by 
him, he obtains alcohol from his mash, so 
that he is saved the expense of purchasing 
the alcohol necessary for the making of 
vinegar 8o2 
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A distillery is subjected to forfeiture by 
the omission to make such entries in the 
distiller's books as the law requires, or bv 
the making of false entries, or the refusal 
to produce them on proper demand. (Rev. 



Page 



Pastures, orchards, and vineyards contig- 
uous to a distillery, and under the same 
ownership, but in no other way connected 
therewith, are not subject to forfeiture 
with the distillery as a part of the lot or 



Page 



rorteiture . . 989 e dge of the fraud. (Act July, 1866 $ 9 ) 989 

anuS^nSSS th ° b °f S ? f Clahu " i A P"**™* of brandy in casks which , 

ant atter an order duly served, where un- has not been gauged and insnectod as re- 

rfeftrT 11 entitI ° th ° rnitPd St * tCS t0 i^o q ™.* d b * Y la S does noTge^a^od titfea's 

'pu wl? • ;\\ 1179 a ^ aiust the United States, where the same 

l ne connivance ot the government store- is seized and forfeiture uroceedintrs corn- 
keeper in the frauds committed by the per- menced within the prescribed tim? (Art 
son who runs the distillery will not oper- June 30. 1864, § 68 ) PrebcriDea T,mo * (Act m4 
?& t o ° + des * r0v * lp forfeiture resulting from | Under Rev. St. § 3281, the forfeiture* does 

The C fnrtitn^ 1 r 7 S01 K; • • - V : ; • : Sr >* {«* operate when the statute is violated? , 

I he forfeiture of spirits, etc.. provided but only at the time of seizure .1058" 



for by Act March 2, 1867, g 25, is also iin 
?2 s< ?i a £ a P° nalt ?' for violation of Act July 
16, lSbb, 5f 31, in the neglect on the part of 
a distiller to make entrv and return as re- 
quired by that section 985 

Property subject to forfeiture. 

Property returned on bond after seizure 
is subject to forfeiture for causes subse- 
quently arising, but its liability to condem- 
nation in the suit in which it was bonded 
is not affected by the fact of its condemna 



Forfeiture proceedings. » 

Where a forfeiture of tobacco is claimed 
m two distinct charges based on separate 
provisions of law, the district attorney will 

not be required to elect between them 989 < 

Where spirits are found out of a bonded 
warehouse upon which the tax has not been 
paid, the burden is upon claimant to show 
that the requirements of the law have been 

complied with. (Act 1866, § 45.) 9S4 > 

Proof by claimant that proper brands 



tion for the subsequent forfeiture 985 were upon the barrels is insufficient/ He 



The adoption by the government of a 
seizure under the internal revenue laws 
cures any defect in the competency to seize 
of the person who made the seizure. .1097, 1098 

Where forfeited spirits have been mixed, 
though in good faith, with spirits which 
have paid the tax. so that they can no 
longer be distinguished, the entire amount 
is forfeited to the government 1074, 1075 

All tools, implements, instruments, and 
personal property whatsoever on the distil- 
lery premises are forfeited under Act July 
13, 1866. § 9, irrespective of ownership or 
the purpose for which they are used 

The forfeiture under Act June 6, 1872. 
S 12, for carrying on the business of a dis- 
tiller after the time of suspension stated in 
a notice of suspension, is not limited to the 
interest of the distiller in the tilings which 
are made the subject of the forfeitures. . . 

Connivance in the fraud of a distiller or 
knowingly suffering or permitting the busi- 
ness to be fraudulently carried on is not 
required to subject to a forfeiture an inter- 
est in the land on which the distillery is sit 



must show that the tax has been paid > 

where such payment is a prerequisite to 
the^ removal 934 . 

Under an information on a seizure of dis- 
tilled spirits under section 45, Act Julv 13, 
1866, claimant has the burden of showing 
that the spirits had been lawfully removed, 
and that the taxes had been paid 1097, 1098, 

Distillery books seized by a revenue col- 
lector under order of the department may 
i be used as evidence on the trial of a libel 
for forfeiture filed against the distillery . . . 853 

Proof that tubs were so placed in a* dis- 
854 Cillery that they could be used contrary to 
the law is not sufficient to warrant a find- 
; ing that they have been so used 11 92 ' 



Penalties: Actions therefor. 

I A retail liquor dealer who receives more 
§54 ; than 20 gallons of spirits from any person l 

I other than one authorized to sell such spir- 
t its, for storage only, and not for sale, does 
j not incur the penalty. (Act July 20, 1868, ' 

§ 46.) 1220 

Claimant has the burden of showing a 
uated. (Act July 20. 1868. 8 44.). . * . ". "" 854 compliance with Act July 13, 1866, § 31, 
Act March 31. 1868, 8 5, in declaring that \ v ^ re sli S h t evidence is given showing a 

a distiller shall forfeit the distillery and failure to comply therewith 985 

distillery apparatus used by him. means . A person transporting empty barrels is 

•'shall subject to forfeiture." 854 l )0Ullrt to know whether or not there were 

Act July 20, 1868, § 19, in providing that f JJ5??? ce(1 stam P s thereon. (Rev. St. § 

the distillery, etc., shall be forfeited, for- 1 3S %f.) 13<J2' 

feits the property, irrespective of the ques- | T f h «U w 9Si§l sm i u be liable to," etc. (Act 

tion of its ownership 854 ? uly 13 > 1866 » § 53 )> mark the extreme lim- ' 

Under none of such sections is a proof Jt of the penalty, and leave it discretionary 

required of the actual complicity of the whether the whole penalty shall be impos- 

owner of the property to be forfeited in the ed * : • • -. 1173 

fraud or other thing which causes the for- ' " nere botu a money penalty and impris- 

feiture 854 > onment are prescribed as punishment for 

Distilled spirits found on the premises on * au offense, an action of debt will lie for the 

which the business of distilling is carried 
on, being the product of such business, are 



not "personal property used in the busi- 
ness," within the meaning of Act Julv 20. 
136S, §19 :....1192 

A water wheel used for propelling ma- 
chinery in the manufacture of friction 
matches is not personal property liable to 
forfeiture, under Act 1864. § 48*, amended 
by Act 1866, e. 184 1219 

Machines used in a mill for such purpose 
axe implements and instruments, within the 
meaning of the act, and are liable to for- 
feiture 1219 



penalty 1173, 

— Offenses— In general. 

Act July 13, 1866, § 23. is not repealed 
by Act March 31, 1868, § 5, which provides 
a more severe punishment, as the statutes 
cover different subject-matters 731 

It is an offense under Rev. St. § 3279, to 
work in a distillery on which no sign is 
placed and kept as provided therein 1127 

Rev. St. § 5440. prohibits a conspiracy to 
defraud the United States, not only by 
committing an offense described in other 
sections of the original act. but in any man- 
ner whatever 1 SIS 1 
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The use of an inspector's brand with in- 
tent to defraud, though without the inspect- 
or's knowledge or connivance, is punishable 

under Act July 13, 1866,, §38. • . 841 

Act March 31, 1868. § 2, which repeals 
Act June 30, 1864, & 94, 9o, and acts 
amendatory thereof, does not operate to 
preserve prosecutions commenced, bur not 
carried to judgment, before the repeal took 
effect • v * " v K „+ 

An acquittal on an indictment under Act 
Julv 13, 1866, § 23, for knowingly carrying 
on the business of a distiller, without hav- 
ing paid the special tax, held not a bar 
to an indictment under section 2o, for 
knowinglv using a still for the purpose of 
distilling in a dwelling house, it being the 
same place v " :." -xxuo 

On a prosecution for conducting a dis- 
tillery without giving the necessary bond 
or paving the tax, ignorance on the part 
of defendant that the bond had not been 
given or the tax paid is no defense. . .... *<b 

Whoever aids in the act of illegal dis- 
tilling is to be held responsible under the 
law, without regard to ownership of the 
still or its product • - y * 

A person is liable to indictment for run- 
ning a distillery upon which the special 
tax has not been paid, though he acted 
merelv as the agent of another 7*8 

An emplove having no interest in a dis- 
tillery or the product as a proprietor or 
partner, though he is paid in such product, 
is not subject to indictment though he has 
knowledge that the special tax has not 
been paid 



Defendant, indicted for carrying on busi- 
ness without a license, and without having 
paid the special tax, and for failure to keep 
books required by law, has the burden ot 
showing that he had a license, paid the 
special tax, and kept the books.. ... .MU, i&J 

The government, claiming that a distiller 

must have used more material and man\" 

, factured more spirits than he returped is 

1085 I bound to prove that such was necessarily 

the fact, and must exclude any other con- 

elusion • • • ; * • -l-^ u 

To sustain the theory that a given 
amount of material will produce a certain 
quantity of spirits, it must be shown that 
this is a necessary and unavoidable infer- ' 
ence from the facts proved Jsdvi 

Where the official records are not re- 
quired bv law to show the giving or not 
giving of a distiller's bond, the fact may 
be proved by the testimony of the officer. . £)b 



62T 



395 



Same — Indictment. 

A failure to take out a license and a neg- 
lect to affix stamps, as reauired by the in- 
ternal revenue law. held indictable of- 
fenses .*•■•-• — \ — ;.* 

The penalty for exposing for sale arti- 
cles without the revenue stamp affixed 
(Acts June 30. 1864. g§ 167, 169, amended 
bv Acts March 3, 1S65, and July 13, 1S66) 
is recoverable by indictment. ........ ...10o9 

In the case of a partnership, both part- 
ners are liable where the sale is _ made 
by one, or bv a clerk having authority. . .10o9 
*An indictment for carrying on the busi- 
ness of a distiller of spirits without pay- 
ing the special tax (Act July 13, 1866. 
$ 23) need not set out the particular acts 
of distilling, or the kinds of spirits 1196 

"Then and there distilling and manufac- 
turing spirits to a very large amount to 
wit, to the amount and number oi 1,000 
gallons of proof spirits," held a sufficient 
affirmative allegation that defendant did 



INTERPRETER. 

A sworn interpreter may take advantage 
of the suggestions of others who are not 
sworn with regard to the proper interpre- 
tation of testimony, stating the result to 
ithe court as his own interpretation lJ&t 

INTOXICATING UQUORS. 

In an information for selling without li- 
cense, it is not necessary to specify the 
kind of liquor, nor the person to whom 
sold • • • • • • V 13 

All the acts of selling constitute one of- 
f ense . . i • 13 1 0, lo 1 1 

An indictment will not lie against an in- l 
habitant of the city of Washington for re- 
tailing spirituous liauor within the city 8<~ 

JAIL AND JAILER. 

Debtors of the United States are not en- 
titled to the benefit of the prison bounds 
in the District of Columbia 1372, 

JUDGE. 

The additional judge of the orphans' court 
of the District of Columbia appointed un- 
der Act May 25, 183S, holds his office for 
life, and not during the life of the judge. . 3s>0 



distill 



.1196 



A charge that the defendants, and each 
of them, did carry on the business, will 
not render the indictment multifarious. .1196 

An indictment which showed the busi- 
ness to have been begun under the old 
law. and continued under a new law. 
which- substituted special taxes for li- 
censes, should negative the payment of the 
license fee, or of the additional fee, as 
Avell as of the special tax. .H9b 

The words "as required by law," as used 
in an indictment for selling cigars not 
properlv boxed and stamped, dispenses 
with the necessity of alleging that the 
cigars were not within the excepted classes 9<6 

. Same — Evidence. 

Statements made by claimants in a pro- 
ceeding against a distillery cannot be used 
against them in a subsequent criminal pros- 
ecution ;•*,•;•*;**:*** \'-\ "!{.' 

The presence of defendants while the 
distillery was in operation is merely a cir- 
cumstance to show their connection with 
it, and will not alone justify a conviction 



868 



876 



JUDGMENT. 

lien. „ ., 

The judgments and decree of the circuit 
court of the district of Illinois constitute 
a lien throughout the state on the real es- 
tate of the party against whom they are 
rendered : :vv*-:*v - 927 

Where a receiver is appointed of the 
rents and profits in a suit to remove an 
incumbrance on land, so that it may be 
sold under plaintiff's judgment, they are 
in equity subject to the lien of the judg- 
ment, the same as the land itself . .... ^10 

Where the incumbrance is disposed of 
by settlement, plaintiff paying its amount, 
the land, and the rents and the profits ac- 
crued become subject to the judgment, and 
the latter are in equity immediately appli- 

cable 210 

Operation and effect. 

A joint judgment is no bar at law to a 
separate suit against one of the obligors 
on a joint and several bond, or against his 
personal representative "3* 

A judgment recovered between the same 
parties in another federal court, upon the 
same cause of action, may be pleaded in 
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bar, irrespective of the time when the suit 
was commenced §47 

Amendment. 

The court will at a subsequent term cor- 
rect a judgment entered by mistake for 
too large a sum 1055 

Relief against; Opening: Vacating. 

Judgments are not impeachable in equity 
for matter which has been once tried, or 
so put in issue that it might have been 
tried H0 7 

The frauds for which judgments are im- 
peachable in courts of equity are collateral 
acts, extrinsic to the merits U07 

A decree entered by mistake, though 
final, may be vacated by the court after the 
term m which it was rendered 331 



Pago 



Actions on judgments. 

An action at law on a judgment obtained 
on a joint and several bond in a joint suit 
against all the obligors will not lie against 
the administrator of a deceased obligor. .. 732 



JTTDICTATi SALES. 

The purchaser at a judicial sale, who has 
paid the money to the judgment creditor, 
cannot, on discovering a defect of title, 
call on him for repayment, but his remedy, 
if any, is against the judgment debtor. . . .* 



927 



jury. 



Act Sept. 24, 1789, c. 20, § 29, in refer- 
ring to the state laws, applies only to the 
mode of selecting jurors, and not to the 

number to be summoned 901 

^ Th . e , num oer of jurors to be selected* for 
the federal courts is left to the discretion 

of the court, to be determined by rule 1254 

Query, whether Act July 20, 1840, is ap- 
plicable only to the mode of selecting the 
jury, or affects the questions involved in 
the right of challenging peremptorily or for 

catise §96 

Jurors for the federal courts may be se- 
lected by the national officers as nearly as 
may be in the same manner as they are 
selected by the state officers. (Act July 20, 

1840.) .1254 

In the designation of jurors in the "fed- 
eral courts, a minute adherence to the 
state practice on that subject is not re- 
quired by Act July 20. 1840 545 

As to what is a substantial compliance 
with the state practice in the selection of 

jurors 545 

It is a good ground of challenge" to "the 
array that the jury was summoned with- 
out any designation by the court of the 
part of the district from which they were 
to be summoned, and not according* to the 
mode of forming juries to serve in the 

highest courts of law in the state 489 

The fact that a juror was not warned 
to attend as directed by the statute is no 
ground of exception where he is regularly 

drawn, and attends the court 650 

It is no objection to the verdict that the 
venire was issued and served before the 
indictment was returned, where the panel 
was returned for the trial of all causes 

pending at the term 650 

t Before a jury is made up, incompetent 
jurors, who have been summoned, may be 
discharged, and others summoned in their 

places §49 

Act June 1, 1872, declaring that "the" "fed- 
eral courts shall conform as near as may 
be to the practice, pleadings, and modes, 
and forms of proceeding prevailing in the 



state courts, has no reference to the desig- 
nation or selection of jurors 1254 

The array cannot be challenged on" the 
ground of impartiality of the sheriff be- 
cause a partial juror has been returned. . . 239 
In Virginia, peremptory challenges are 

allowed only m capital cases 310 

On an indictment for Iarcenv in Alexan- 
dria, D. C, the prisoner is entitled to a 

peremptory challenge 1273 

Peremptory challenges are not allowed in 
a federal court except in capital cases, 
though they are allowed in other cases bv 

the state law \ 673 

Upon a trial for mauslaughter," "defend- 
ant is entitled to peremptory challenges. . . 682 
_ i\o right of peremptory challenge exists 
in the circuit court for the Eastern district 
of i\ew York, on the trial of an indictment 

for misdemeanor §40 

Query, whether id the federal courts," in 
.New York state, the government has the 
right of peremptory challenge where the 
panel is not exhausted by the challenges 

of the prisoner 396 

As 'to the right of peremptory challenges 
on trials for various offenses under Act 

April 30, 1790, c. 36 901 

The right of peremptory challenge need 
not be exercised until the opportunity of re- 
jecting for cause is afforded; and, in pre- 
senting jurors for challenge, the govern- 

m £*£ must first exercise its right 213 

The government cannot ask a juror to 
stand aside until the panel is exhausted be- 
fore challenging for cause or peremptorily. . 213- 
I he prosecution may challenge a juror 

for cause t \ a ^ 55 

, A foreigner in Virginia Ys" entitled' to *a 

jury de mediate linguse 297, 312 

It is no ground of exception that jurors 
were set aside because they were Quakers, 
without objection being made by either 
party, and upon their mere statement that 

they were such q%q. 

It 'is a good cause of challenge to "a juror 
that he voluntarily joined the Confederate 

army (Rev. St § S20.) . 213 

A formed and expressed opinion on the 
book in which alleged libelous passages oc- 
cur will not disqualify a juror in a prosecu- 
tion for seditious libel 239 

Persons who have deliberately "formed 
and delivered an opinion on the guilt of 
an accused are disqualified to serve as ju- 
rors 

A man must not only have formed*, " but 
declared, an opinion, to disqualify him as 

a juror 

_ The forming and delivering of an "opin- 
ion that a person indicted for treason en- 
tertained the alleged treasonable designs, 
and retained them, and was prosecuting 
them, when the act charged was alleged to 
have been committed, is good cause of 

challenge 49 

An opinion formed and delivered," * not 
upon a full case, but upon a point so es- 
sential as to go far towards a decision of 
the whole case, and to have a real influ- 
ence on the verdict, will disqualify the 
person as a juror %t 49 

JUSTICES OP THE PEACE. 

A justice is not liable for discharging 
a prisoner who has been committed for 
trial on a charge of felony, or for taking 
money in lieu of bail, unless he acted con- 
temptuously, willfully, and with evil in- 
tent 105& 

. A? indictment against a justice* fo'r'tak- 
mg insufficient bail need not state in what 
respect the bail was insufficient, nor set out 
the security taken 441 
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Bank notes are not goods and chattels, 
and cannot be the subject of larceny at 
common law • \ • * 

A person who takes and carries away 
muskets with intent to appropriate them, 
or any of them, to his own use, or per- 
manently to deprive the owner of them, is 
guiltv of larceny; otherwise where the 
taking was with the sole intent to prevent 
the use of them upon himself or his associ 



ates 
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The taking by a person of an article de- 
livered to him as a servant, to remove from 
one room to another, and converting the 
same to his own use, is larceny, and not 

embezzlement .* v. * ;. 

The court has no jurisdiction on an in- 
dictment for larceny upon the high seas, 
under Act 1790, c. 9, § 16, where the tak- 
ing was on board of a vessel while lying in 

the port of Savannah ....._....... <S4 

The court does not obtain jurisdiction 
by the fact that the property was carried 
on the high seas from the port of Savan- 
nah to New York . . V " " V " 

A larceny committed in a place not under 
the sole and exclusive jurisdiction of the 
United States may be punishable under 

Act 1825, c. 276, § 3........ 

Offenses are punishable under such sec- 
tion according to the state laws, where 
they are committed under circumstances or 
in places in which, before that act, no 
court of the United States had authority to 

punish them . y * " * ;* I 

An indictment for larceny under Act 
1790, c. 9, must aver that the act was com- 
mitted in a place under the sole and ex- 
clusive jurisdiction of the United States.. 
"Personal goods," in such statute, do not 

include choses in action ; * * vv v r v 7yi 

Sufficiency of indictment under Act Md. 
1729, c. 4, § 3, for breaking into and steal- 
ing goods from a warehouse. . . . . .. .1-1*5 

An indictment for stealing "a mulatto 
bov, * * * the property, goods, and 
chattels of T.," is insufficient, where it 
does not aver that he was a slave. ..... . .ld*l 

Upon the trial of an indictment for steal- 
ing a note of the Bank of the United 
States, no proof of its genuiness need be 

given other than by producing it . ^51 

Evidence that the prisoner uttered, as 
genuine, what purported on its face to be 
a bank note, is competent proof that it 
was a bank note, though it is not other- 
wise shown that such a bank existed. .. .liyb 

Where there is a reasonable presumption 
that the taking of the property was feloni- 
ous, and against the will of the true own- 
er, although such owner be unknown, a con- 
vietion will be sustained 784 

LIBEL AND SLANDER. 

To sustain a prosecution for a seditious 
libel against the president (Act July 14, 
1798). there must clearly appear an intent 
to defame him, to bring him into contempt 
and disrepute, and excite against him the 
hatred of the good people of the United 
States - • • • 

Actual hostilities, captures of vessels, 
and a prohibition of intercourse, although 
there has been no declaration of war, ren- 
ders the statement *5n time of peace 
false, within the meaning of the act. ..... &J1 

Upon a prosecution for a seditious libel, 
subsequent publications or unpublished 
writings found in defendant's possession 
are inadmissible to prove the intent in pub- 
lishing the libel charged? ; • * v, ^ 

Admissibility and sufficiency of evidence 
to prove publication of a seditious libel 6S4 



Sufficiency of evidence to sustain a con- 
viction under the sedition act of July 14, 
1798, for the publication of a libel against 
the president .*;•** \v Y > TI 

On a prosecution for seditious libel (Act 
1798), it is for the court to assess the fine 
in case of conviction • • • • -^ y 

Where the libel is founded upon a book, 
it is sufficient to set out the passages com- 
plained of without giving its title. •••••'• *&J 

The proof of justification must extend 
to the whole charge «**%;**' ^^ 

An allegation of "tenor and effect re- 
quires proof of the substance only, and 
not the precise words *3y 



LIENS. 

See, also, "Customs Duties"; "Insolvency"; 
"Internal Revenue." 

The rule that a party having a double 
fund to resort to will be required, as against 
other creditors, to first resort to that one 
on which he alone has a lien, will not be 
applied where it would operate to his prej- 
udice • : • - 92T 

Where there are two liens on the same 
land of different date, which also cover 
other lands in the state, the court will or- 
der the lands to be sold, reserving the ap- 
plication of the proceeds for the order of 
the court • • • • • ^^ 

Priority of the United States is not af- 
fected bv the local rule that lands consist- 
ing of different parcels, subject to a general 
incumbrance, are, in equity, to be charged 
in the inverse order of alienation of the 
separate fund 927 

LIMITATION OF ACTIONS. 

A statute of limitations does not bind 
the government unless it be specially 
named • • •. 78 

The statute of limitations of six years 
(Rev. St. § 786) does not apply to suits 
brought on marshals* bonds by the United 
States 1240 

LOTTERIES. 

Construction of statutes relating to lot- 
teries as applicable to the city of Wash- 
ington, D. C 1373 

MANDAMUS. 

A demand of payment and a refusal are 
not a condition precedent to the issuance 
of a mandamus to compel payment of a 
judgment obtained against a municipal cor- 
poration for overdue interest on its bond. . 

Where a warrant on the treasurer of a 
county to pay a judgment creditor is re- 
fused payment, mandamus will issue to 
enforce the collection of a tax to pay such 
judgment, and the creditor is not bound to 
wait his turn among other warrant hold- 
ers 



631 
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MARSHAL. 

Under Act April 10, 1806, it is optional 
with the injured party to bring suit on the 
marshal's bond in his own name, or in the 
name of the United States, 771 

Allowance of marshal's fees and disburse- 
ments, and for constructive travel and at- 
tendance 4S ' 

MUNICIPAL CORPORATIONS. 

The authority of a municipal corporation 
to incur an obligation carries with it, by 
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Page 
necessary implication, the duty of providing 

by taxation for its payment 998 

I he federal circuit court cannot, bv 
mandamus or otherwise, direct a municipal 
corporation to levy a tax larger than is au- 
thorized by law 
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flTAVIGAKLE WATEBS. 

- Tli e United States m ay bring an injunc- 
tion bill m the proper circuit court to pro- 
tect improvements made under the author- 
ity of congress in navigable waters, from 
injury which will be caused bv works of 
internal improvement within state limits 
by state authority 

"Navy. 

See "Army and Navy." 

lOlUTBALITY LAWS. 

Sufficiency of affidavit giving translation 
of letter and cipher, taken in connection 
with declarations of accused to justify com- 
mitment for setting on foot a military ex- 
pedition against a nation with which the 
United btates were at peace % 

The question whether a military "expedi- 
tion against a nation with which the Unit- 
ed btates were at peace was really to de- 
pend upon war being declared will not be 
determined upon a preliminary examina- 
tion 

The setting on foot or providing * the 
means of a military expedition against a 
nation with which the United States are at 
peace is an offense, notwithstanding it ap- 
pear that war is inevitable, unless the pros- 
ecution of the expedition depended upon its 



382 



201 



taking place \ 9Q1 

A citizen cannot make the election,* or an- " 



201 



187 



.ticipate his government's making the elec- 
tion, to consider as an act of war the tak- 
ing possession by another nation of contest- 
ed territory, arising out of a dispute as to 
boundaries \ m 

On the trial of an indictment for* setting 
on foot a military expedition against a na- 
tion with which the United States were at 
peace, containing no allusion to a con- 
spiracy, the declarations of third persons 
not forming a part of the transaction, and 
not made in the presence of the accused, 
are not admissible in evidence 187 

Any legal testimony which shows the ex- 
pedition in question to be military, or to 
have been designed against the dominions 

arr e natl0n > ^ charged, is admissible.. . 

Ine acts of accomplices, except so far as 
they prove the character or object of the 
'expedition in question, are not admissible 
m evidence ^gj 

NEW THIAli. 

See, also, "Criminal Law." 

A new trial will not be granted because 
the jury was sworn to try an issue be- 
tween the United States and the owner 
on an information for forfeiture, where the 
claim and answer were filed by an agent 

for the owner ^§9 

. The court should grant a new* trial 'where 
it appears that a different result would fol- 
low from a second trial 382 

A new trial will be granted where" the 
verdict is only sustained by the testimony 
of two witnesses for the government, as 
against the testimony of nine unimpeached 
witnesses • for defendants 332 

It is only in cases imputing gross* inatten- 
tion, prejudice, or misconduct on the part 



of a jury that the court will interfere to*"**** 

disturb their verdict 1093 

*T,^ h i e ^ e a Jllry render a verdict against 
tne plain principles of law as laid down bv 
; the court, and against clear and unquestion- 
ed evidence, the court will grant a new 
trial, notwithstanding the particular cir- 
cumstances or general justice of the case. 953 

A verdict in favor of defendant in an 
action to recover a statutory penalty will 
be set aside if contrary to the evidence and 
the law applicable thereto 1194 

A new trial will be granted on proof that 
one juror has acted corruptly 382 

In making up a case on which to move 
for a new trial, oral testimonv taken at 
the trial, by way of question and answer, 
must be reduced to the form of a narrative 
or the court will refuse to hear the motion..l097 

In a case of great importance, involving 
large interests, cumulative testimony will 
be received on an application for a new 
trial 

OATH. 

See, also, "Affidavit"; "Perjury/* 

A justice of the peace has authoritv to 
administer to defendant an oath to an an- 
swer m chancery { ^q 

t Authority to a county clerk to swear pe- 
titioners resident in his countv does not 
give him power to administer an oath to 

one who resides in another countv 816 

A commissioner for a state appointed by 
the federal circuit court therein to take 
depositions in a case pending in said court 
has authority to administer an oath under 
the laws of the United States (#4 

OBSTRUCTING- JUSTICE. 

It is not an indictable offense to threat- 
en to kill a constable if he should attempt 
to arrest a person whom he is searching for 
with intent to arrest without a warrant. . .'l381 

A state court judge who, in pursuance of 
a conspiracy, and in bad faith, releases on 
habeas corpus, without any ground there- 
for a prisoner held on examination before 
a United States commissioner to await the 
action of the grand jury, together with the 
other conspirators, is guilty of obstructing 
process ** g^ 

OFFICE AND OFFICER. 

See, also, -Army and Navy"; "Clerk of Court": 
C? S l°- ms Duties"; "District Attorneys"; 
Elections and Voters"; "Executive Depart- 
ments ; "Extortion"; "Internal Revenue"; 
'Justices of the Peace"; "Marshal"; "Ob- 
structing Justice"; "Post Office"; ^Presi- 
dent"; "Sheriffs and Constables." 

The government is not bound bv the acts 
of its officers in excess of their powers. . . 4*>(; 

A public officer cannot, by subsequent 
declarations, invalidate his own official act 545 

1 he compensation of special officers em- 
ployed by the head of a department mav 
oenxed by special agreement * 0^1 

Where the accounts of a public officer "* 
employed by the head of a department un- 
der a special contract are settled, and a 
certain rate of compensation allowed, he 
continues to be entitled to the same rate 
of compensation until a new agreement is 
made 901 

A receiver of public moneys is* en'titied 
to his commissions on moneys received 
though he resigns or is removed from office 
at the termination of the first six months 
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* of the last year covered by his appoint- 

, m Where'a public "officer* at the request of 
the head of a department, performs other 
public duties than those properly belonging 
to his office, he is entitled to extra com- ^ 

. P Construction of " Act Aug. 23, 1842, § 2, 
1 and Act March 3, 1849, in relation to extra ^ 
compensation to officers. 
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PARTNERSHIP- 



MIS 



Page 



The application by a partner of funds of 
the firm to the payment of taxes on his in- 
dividual estate does not give the firm cred- 
itors a lien on the land «*-' 
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Construction of Act Aug. b, 1840. ^b, 
22, and Act June 30, 1864, § 170, as to the 
allowance to an assistant treasurer of com- 

missions on the sale of stamps. - - — < 

No claim of a public officer for a credit 
can be admitted on a trial unless presented 
'to and disallowed by , the accounting offi- 
cers of the treasury. (Act March 3, HJi.J 

, A suspension is not a disallowance # . . - vo$ 

In an action by the government against 
an officer or individual to recover moneys 
claimed of him, defendant is entitled to an 
. allowance of all equitable demands of his 
against the United States which have been 
disallowed by the accounting officers. . . . .. o-< 

The liabilities of sureties on official bonds 
cannot be extended beyond the reasonable 
necessary import of the language of the 

1 An official bond "conditioned in the lan- 
guage of certain statutes cannot bo held to 
include the liability of the officer under oth- 
er statutes existing at the time the bond 
was given, and not referred to therein . ... 
The condition of a bond of a miblie offi- 
cer to discharge the duties according to law , 
.refers to existing laws and those passed 
'during his term of office. . *;••••* * • ■ • y " - 1 - ' 

Where a balance is left m the hand of 
a public officer at the expiration of his first 
term, its illegal appropriation by him will 
not be presumed in favor of a surety on his 

second bond - • : * y y .* * ' * * y ' U 

' The surety of a navy agent is liable for 
misappropriation of public moneys by his 
principal, though they were advanced to 

him contrary to law ' 4U 

1 The bondsmen of the assistant treasurer 
of the United States at New York are lia- 
ble for moneys lost by his clerks while in ^_ 
his hands as an officer. • • * • • ': * 't T * '-!" ; — ' 

The debt of a paymaster to the linited 
.States is created by the advances made 
'to him, and not at the time of striking a- 
balance of accounts against him on the 
treasurv books; and his surety becomes a 
.debtor as soon as the paymaster fails to 
account according to law. . ..--..;----:•• +*' 

In an action on a bond of a disbursing 
officer, the sureties may prove that a dis- 
puted item of credit claimed has been pre- 
sented to and disallowed by the proper ac- 
counting officers, though the treasury tran- 
script does not show such fact. . ... . . . . . . ObU 

In such action defendant is entitled to a 
credit for moneys reasonable in amount 
paid bv such officer, and for services ren- 
dered bv him in good faith, in the proper 
discharge of his official duties. ........... 669 

Where the breach of an official bond al- 
leged is the failure to pay over or account 
for a certain sum, a dereliction of duty «\ 
not collecting such sum cannot be shown. .1339 

PARTIES. 



PATENTS. 

Suit to invalidate patent. 

A bill in equity for the surrender of let- 
ters parent brought in the name of the 
United States, but not appearing to have 
been brought by a district attorney, .is bad 
on demurrer 
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The court can recognize the United 
States as plaintiff on the record only when 
the record shows that they appear by the 
district attorney . ... ..... v - • • y * • :• b ^ 

The assignee of an insolvent debtor to 
the United States is a necessary party to a 
suit by them, for an accounting of property 
of the debtor, in the hands of third per- 
sons bi6 



Infringement— Injunction and its viola- 
tion. , . 
A sale of a patent while the suit is pend- 
ing in relation to it, and before an injunc- 
tion is issued, is not a contempt of court. . <y<* 

PAYMENT. 

Payment to a public officer, if unaccom- 
panied by oral or written remonstrance or 
protest, is voluntary 461 

An action by the United States to recov- 
er the amount of a draft paid- upon a for- 
ged signature will not lie against the bank- 
er who innocently collected the same, aft- 
er the lapse of six years 61b 

PENSION*. 

Under the constitutional nuthority to 
raise and support armies, congress has 
power to bestow bounties and pensions up- 
on those who may engage in military serv- 
ice 103o 

Under such provision, congress may make 
it an offense to detain from a military pen- 
sioner any portion of the sum collected m 
his behalf as his pension .lOdO 

Act July 4, 1S64, §§ 12, 13, limiting the 
fees of pension agents and attorneys, and 
making it a misdemeanor to take any 
greater compensation, is constitutional 103o 

An agent is indictable under such act 
who withholds from a pensioner a pension 
granted under a later act 3m 

PEKJUKY. 

See, also, "Affidavit"; "Oath." 

An oath to do a certain thing in the fu- 
ture cannot be the subject of a prosecution 

for perjury ."• .. * • - lo *> J 

To sustain an indictment for perjury, the 
oath must be administered by some one au- 

thorized ; • • • -••-:-• yib 

Whether perjury committed on a hearing 
on a criminal complaint before a district 
judge is punishable under Act April 30, 

1790. c. 9, § 18, query . 441 

An indictment for subornation of per- 
jury must aver that defendant knew that 
the* testimony which he instigated the sub- 
orned witness to give was false, and that, 
in giving such testimony, the witness would 

commit the crime of perjury 81 1 

The materiality of the facts sworn to 
must appear in the indictment either by 
averment or by a statement of facts which 

show their materiality ******* 6S0 

It must be shown that defendant was 
sworn in a matter where «au oath or af- 
firmation is required under a law of the 
United States, and that he knowingly and 
willingly swore to that which was false, to 
convict under Act March 3. 182o, §13. ... 624 

The prosecution must show that the oatn 
was administered to defendant by the per- 
son named, that he had authority to ad- 



1416 



INDEX. 



[25 Fed. Cas. 



minister it, and that defendant swore with 
a wicked and corrupt intent, willfully false 
m regard to the matters alleged to be un- 

.«?? e *5 ta t em . e "* 8 " * of * defendant" which are 
made the basis of a charge of perjury must 
be disproved by two witnesses, or by one 
witness and corroborating circumstances. . 
*i,i * 1S ?- 7 necess ary to prove so much of 
the testimony of the witness as relates to 
the particular fact on which the perjurv 
is assigned ^ J 4 



Page 
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cause in 
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w i h c °?7 of the record in the wuw m 
wnich the perjury was committed, where 

duced 1S Sam0, Ueed not be pro 

Papers filed by the prisoner 'to 'sustain 
the allegations contained in the original 
paper, if they tend to establish the charge 
made m the indictment as to guilty knowl- 
edge, will be admittted in evidence. . 1245 

.Lnere need not be positive evidence that 
the papei was sworn to by the prisoner- it 
may be proved by circumstantial evidence.. 1215 

PERSONAL PROPERTY. 

Actual possession is not necessary to a 
transfer of personal property, nor is the 
want of it even an indicium of fraud, 
wnere from the circumstances, as in the 
case of goods at sea, it cannot be obtained 811 
• ux 18 .. 110 owction to the vesting of the 
right of property in the consignee for value 
or whose debt it is to secure, that the 
goods are, by agreement, to be at the risk 
and for account of the consignor 811 

PIRACY. 

The crime of piracy, as defined bv the 
law of nations and the acts of congress 
consists of robbery or forcible depreda- 
tion upon the sea ^ OQO 

In order to affect all the officers and crew 
of a piratical vessel with guilt, the orig- 

S ?^ e , lnu , st ,H ve been undertaken 
with a piratical design, and the officers 
.ind crew have known and acted upon such 
w^ gU V ot T herwise > those only are guilty 
who actively co-operated in the piracy* . . .1287 

.The simple fact of presence on boird the 
piratical vessel, where there was no orig- 
inal piratical design, is not sufficient per se 

to affect a party with a crime ioe T 

Wave trade is not punishable as' "piracv §58 
Parol evidence is admissible to establish 
the time ot sailing and the course and ter- 
mination of a voyage, without proving that 
the log book was missing or lost. . . i*>§j 



?«5 th * c lass stipulated for in the contract ^^ 
&£? S e ti mP a°c S ^ n ° f * *» "SS^ _ 

postmasters for extra labor and e^enseSn 
certain cases (Act June 22, 1S5^?T not 
subject to judicial review. } ° 

Ao postmaster has a legal* right to* the 
aUowance for the necessary cost of rent 

S&J& &?£"£ *> »* * », untii?t nt ' 
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awarded him by the 'postmastei' general.; 776 

f il^ aCbon 0n a Postmaster's bond, del "° 
fendant may counterclaim items which 
have been duly presented to the proper ■ de- 
partment for allowance and rejected^ . 776 
-*i* sul T tie f, on a Postmaster's bond are 
discharged where suit is not brought in 
two years after the defalcation. ™. m 780 

Act March 3, 1825, § 21, prohibiting* mail 
carriers carrying letters or packets does 
not prohibit their carrying a package con- 
taining executions only. ..... * a ^» e ™* 

tr^n e i^ mlawful s *?PPm ff of a passenger 
tram by persons who are willing to permit 
fhS S?f age ° f **• mail car detSchea ir m m 
<t F% S OQ? ger car is Punishable under Rev! 
fc>t § 3995 as a willful obstruction or re^ 
tardmg of the passage of the mail . 443 

A Postmaster who uses the money Ye- 
cei 7 e <* through his office in paying his pri- 
vate debts, so that, upon examinf tion, Ms 
accounts do not balance, is guilty of em- 

though he intended to replace the money 
aVresl * * Ue Same Sood shoitl * after his 

After* the depoVit of a letter" in "the* "post; 1318 
office, no one except the writer or the ad- 
dressee, or some one authorized bv them 
has the right, while it is there, to qpentt" 
coStente m ?^!.^? Se ° f ascertai ™S ^s 

Neither VhV postmaster nor* other 'officers 975 
have any authority to open it under the 

ESS* that ther ^ mi ^ ht * e wmettiS im- 
proper or even criminal therein 975 

i,w°- ™ dlctm t nt against a post-office* *em- 

h m e nJ?J emb r zzh ¥ I f tters ^trusted to 
nim. and stealing bank notes therpf™rn 

%ZA p"s e t rs .. were wtended to be «»- 1<MO 

The embezzlement of the "letters "and 
stealing bank notes therefrom Say be 
charged m the same count of the indict- 
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PLEADING AT LAW. 

Tne plea of nil debet is improper where 
the action is founded on a deed; otherwise 
action IS ° nfer inducement *° the 

.3 J'f J° in( * ei " »?nst answer the replication, 
ufsdemurrable^^f a *** P ° int ' eIse ^ 

POST OFFICE. 

The postmaster general has no power un- 
der Act June 27, 1848, to impose a fine 
on a contractor for carrying the mails for 
delays except for the cauies specified in 
the act -oq 

A recommendation by "Se" postmaster 
general to the secretary of the navv to 
make a deduction from the pay of a 'con- 
tractor, on the ground that a portion of a 
service was performed by a steamer not 



^♦* ecoy etter > eon taining money, mailed 
for the purpose of entrapping an employ! 
m a post office, who opens it, and takes the 
money, is within Act March 3, 1825, § 21 

The description of the termini between 1198 
winch the letter was intended to be sent 
by post cannot be rejected as surplusage, 
but must be proved as laid iiq* 

In an indictment for larceny from* a'ieY- 

mf^h,? r i S *% Cti0n 21 > * e P^perty stolen 
must be laid on some person other than 

the prisoner Lr 7S? 11Q« 

«Aii i ?. dictmen 1 t against a postmaster "for 

«J^L^i ta ^ + notM from the mail must 
aver that the note was a thing of value. 723 

+ »™ X V erra S? b °r authorized to receive let"- 

««^ h %fr IiveiT + 0f i. a let terto an "errand "boy 

March 3 V °W W* lo r*> ^thin Act 
Jiarcn d, 1&>o, § 22, and he cannot be 
convicted of opening the same "before it 
shall have been delivered to the person to 
whom it is directed/' person t0 qi4 

3? tes of .. a third P erson > sent*by*a*d*e- 
positary with notes of his own, and stolen 
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from the mail, may be .laid in the indict- 
ment as the property of the depositary. v . -U< 

An indictment charging a mail carrier 
with stealing a letter out of the mail is suf- 
ficient without alleging that it contained 
an article of value - • • • • • J - uo ° 

On a trial for larceny from the mail, tne 
best evidence of mailing is that of the per- 
son who mailed the letter, and of its loss 
of the person to whom it was addressed. . <Uo 

The postmasters through whose offices 
the embezzled letters were passed or dis- 
tributed must be called as witnesses on a 
prosecution for stealing letters out of the 
mail : iau * 

Sufficiency of evidence to sustain con- 
viction for robbing the mail . . . . . . • . • '^ 

An indictment charging defendant witli 
depositing in the mail an obscene pam- 
phlet, and a notice giving information how 
an article designed for the prevention _ of 
conception can be obtained, need not give 
a definite or detailed description of the 
pamphlet ? • • • ■ 11 * u 

Sufficient information as to the particu- 
lar article about which evidence is to be 
given can be obtained by an order for a 
bill of particulars, and for the exhibition 
to defendant of the article itself ....... .a.140 
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A notice in the form of a letter inclosed 
in a sealed envelope, if it give the prohibit- 
ed information, is within the scope of tne 
statute :*.*** v y.; * 

A written slip of paper giving the prohib- 
ited information is a "notice," within the 
meaning of the statute, although not volun- 
teered, but sent in reply to a letter askinr 
for the information 

PRACTICE AT LAW. 

Where the minutes of the court show that 
the judge delivered an opinion overruling ex- 
ceptions, and confirming a survey of a Mex- 
ican grant, but no decree appeared to have 
been made or written opinion filed, field, 
that the cause was still pending, and a court 
succeeding to the jurisdiction might enter a 
decree, or, on proper showing, re-examine 
the case ;• • v." y v •. • • i-4 ^ 

To support a motion made after a decision 
to correct an agreed statement of facts on 
which the case is tried, the moving party 
must not only show that the statement was 
actually erroneous, but that he had not been 
guilty of laches v • • • -.• -^ 

A motion to the discretion of the court is 
sl motion not to its inclination, but to its 
judgment, which is to be guided by sound 
legal principle 6{J 

PRESIDENT. 

A subpoena may issue to the president to 
compel his attendance as a witness, and an 
accused person is entitled to it of course. . . 

A subpoena duces tecum may issue to the 
president directing him to bring any paper 
of which the party praying it has a right to 
avail himself as testimony 



and keep it open for a certain number of 
vears, are discharged where the government 
accepts the work done in a different manner 

than as contracted • V " LI 

An assent by an heir of a deceased surety 
to the release of the principal debtor, with- 
out prejudice to the surety's liability, will 
not prevent the release from discharging the 
surety 

PRIZE. 

A person residing in the enemy country 
long enough to acquire a domicile there is 
subjected to all the disabilities of an enemy, 
so far as relates to his property . ..... . AW» 

The domicile of the owner at the time of 
the capture of the vessel determines wheth- 
er she is of hostile character or not. The 
fact that she is enrolled in a port of a 
rebellious state is not conclusive :••••• x -^* 

A neutral flag constitutes no protection 
to enemy's property, and a belligerent flag 
communicates no hostile character to neutra l Q 
propertv J-vuo 

A vessel sailing under the flag of the 
enemv is considered as enemy property, and 
is liable to confiscation, jure belli. ...... .iw» 

The sale of a vessel of war by a bellig- 
erent to a neutral during hostility is not 
valid as against the other belligerent.. .... .10-> 

Under let July 13, 1861, goods forming 
the cargo of a vessel proceeding to__a_ point 
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PRINCIPAL AND SURETY* 



in the insurrectionary states are liable to 
forfeiture onlv when in transitu, and the 
vessel only while the contraband cargo is 

on board ; • • • y * * y • *;, u 

Under the regulations made under the ^au- 
thoritv of Acts July 13, 1861, May 20, 1S62, 
and July 2, 1S64, a vessel engaged in a pro- 
hibited trade is liable to forfeiture even 
after the termination of the prohibited voy- 
age and the discharge of the contraband^^ 

^T vessel has* not proceeded or departed on 
her voyage within Acts July 13, 1861, and 
Mav 20, 1862, and the rules and regulations 
of the secretary of the treasury supplemen- 
tary thereto, until she is outside the limits of 
the harbor or her port of departure. 1284 

The claimants of a vessel subject to con- 
demnation cannot contest the competency 
of libelants alone to control the proceeds of 
the forfeiture •'•*.;,* i' 1 **' 1 

An application for further proof will be 
refused where the claim and test amdayrt 
of the claimant are utterly at variance with 
his answers to the standing interrogatories. .1008 

Ati attempted breach of blockade cannot 
be predicated on the intention to land the 
cargo of a vessel wrecked on an enemy's 
coast temporarily on the adjoining shore, un- 
til it could be conveyed to a loyal port x&w 

PUBUC LANDS. 

See, also, "Grant." 

Sioux half-breed scrip cannot be located 
bv other than the party to whom the scrip 
issued in person, unless the application be 
accompanied with a power of attorney from 
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See, also, "Office and Officer." 

Sureties who bind themselves jointly and 
severally as principals in a bond are equally 
liable in equity with the principal debtor.. . 

A suretv is released by any modification 
in the contract made without his consent 
by agreement between the principals, 
though in a particular not deemed essential 

bv them * * • * * lb 

* Sureties for the performance of acontract 
with the government to build a ship canal, 



him 



407 



Sioux half-breed scrip cannot be located 
on land occupied by another. • - • wf 

No patent can issue pending a contest 
before the register and receiver of the Unit- 
ed States land ofiice between a. purchaser 
from the state, on a state selection, and a 
claimant under Sioux half-breed scrip loca- 

As to the control* and disposal of lands 
in the city of San Francisco, whose title was 
derived under the Mexican law do* 

What is an occupation for public uses un- 
der Act 1S64, which excepts from the grant 
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J<> the city all sites or other parcels of land ' 

in such occupancy by the United States. . 304 ■ 

An indictment for cutting oak on public 
la mis cannot be sustained by evidence that 
defendant cut pine 767 

Hie rule of proof on an indictment" for 
cutting and removing timber from public 

5 iS.£, fixod 1)y tbo statute. (Act March 

2. 1M1.) Y^Y 

A permit, to enter on land containing lead 
ore may be shown in. an action of trespass 
>y the C mted btatcs; not as a justification, 
mit to show the nature and object of the 

entry 1271 

A final receipt by a government officer au- 
thorized to act in the premises, for rent, 
where subsequent to the trespass alleged 
is a full discharge, although the officer mav 
never have accounted for the monev receiv- 
0(1 ." 1271 



+w ^fe toffrtnient, * is sufficient to state 
that defendants assembled to disturb the 
SninSf a ? c1, ^ ein " so ass <?mWed, did certain 
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QUI TAM AND PENTAL AC- 
TIONS. 

A declaration to recover a statutory penal- 
ty must demand a precise sum, although 
the statute declares that the penalty shaH 
ne not more than" a sum stated.. .' 1000 

RAILROAD COMPANIES. 

The Central Pacific Railroad Companr 
did not become liable to apply o pei* cent of 
its net earnings annually to the payment of 
the principal and interest of the government 
subsidy bonds, until the completion of its 
road as accepted by the president. October 
*• 1S <4 _ _ or 



unlawful acts 

It is an indictable offense at 'comiuon 'law 

, to mate others to, insurrection, tumult, 

and not; and the indictment need not aver 

that insurrection, tumult, and riot were 

thereby excited 106* 

: a}} 1S ? n ?* I iecos . sar ^ in order to convict 
' defendant of A riot, that the intended act 
, of violence, or any act of violence, should 
I ? ft ? hee l » er P etr ated, or that they should 

all have been present during the act 1062 

j The marshal has the right to take the 
posse, and to call on all citizens to aid him 
in arresting rioters, and the citizens have 
a right to arm themselves. . . 106**> 

^ h .£' e dGfe ndant's witnesses 'testified " 
that they were of the party concerned in 
the not, they will not be allowed to give 
evidence of their intention 939 

SEAL, 
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A mark with ink, acknowledged bv the 
maker of a deed, held sufficient to create a 



specialty 
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SEAMEN. 



RAPE. 



It is not a fatal defect m an indictment 
(or rape that it also alleges that the woman 
was gotten with child. . §49 

RECEIVING STOLEN GOODS. 

Stolen postage stamps sent by the thief 
to defendant were delivered up to a post- 
master on written order of the thief, but 
were subsequently allowed to go forward, 
and to be delivered to defendant. 



Protection and relief. 

The penalty imposed for failure to pro- 

w ^Si ed T— l s i 01 S s ' etc - may be recovered 
55, * h * tnrted St ?tes by a civil action, 
when brought m the circuit court for the 

district of Massachusetts ..; 1000 

Tte contract of shipment. 

An agreement with a seaman on a voy- 
age from New \ork to a port in Mexico is 
required under the act of July ">0 1790 
in the form prescribed and under the pen- 
alty provided by the act of June 7, 1872. . 429> 

Ihe contract is not affected bv the death 
removal or resignation of the original 
master, but the seaman must perform the 
voyage under the person lawfully substi- 
tuted in his stead \ mmt 321 

Conduct of master or mate in respect to 

seamen. 

The master is justified in using a deadly 



* ' Qft ?/J^srtuatiou of the ship and the man- 
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See "Bail." 



Kecognizance. 



EECORDS. 



ihe register of the orphans' court in Alex- 
andria is entitled to the custody of the record 
books of wills of the old court of hustings. 817 

"REPINE VIM". 

Pioperty released to the defendant on a 
forthcoming bond is still in the custody of 
the court, and not subject to seizure under a 
writ issued out of another court 752 

EXOT. 

An assemblage for the purpose of seizimr 
a man without lawful authority executed bv 
tumultously surrounding his house, and en- 
tering it. is a not -f 0fi .> 

All concerned in an unlawful* assembly are 
equally guilty of the subsequent acts 'done 
by any of them in furtherance of the com- 
mon object 



ifestation of a hostile disposition on the 
part of the crew 
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Offenses. 

™'fi!i crew are guilty of an endeavor to 
make a revolt where they combine together 

™+ : f ?i Se t0 do duty ' and actually refuse, 
nntil the master complies with some im- 
proper request on their part. (Act 1790. 

c. j, § x^.j 1*>5S 

A mere disobedience of orders bv one or " 
two seamen, without combining with the 

others, is not a revolt 1141 

It is a revolt where, by the overt 'acts of 
the crew, there is intentionally caused an 
actual or constructive suspension of the 

master's command 1141 

If seamen really believe, upon "reasonable 

ground, that a vessel is unseaworthv, and 

ask for a survey, they are not bound to go 

to sea m her until such request is granted. 1331 

Ihe seamen may lawfully resist an at- 

, tempt to compel them to go to sea in a ves- 

' sel whose masts are rotten and unfit for 

the voyage, though the master promises 

that he will keep in a certain latitude, and 

carry certain sails for which the masts are 



sufficient 



wo - Wher ? tbe Person substituted* as "master 
1002 l is grossly incompetent from want of skill 
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or bad habits or profligate and cruel behav- 
' ioi\ seamen are justified in refusing to do ^ 
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<U On in "indictment" under Act March 3, 
1835 S 3, the government must show that 
!he act was without justifiable cause and 
a willful departure from a known duty. ... i±V 

To .ustaiS an insert for an endeavor 
to commit a revolt (Act IWo, c. w J ->> 
a confederacy or combination must be 
shown between two or more seamen to ra- 
te to do further duty aboard ship and 
to resist the lawful commands of the om- 

"on the" trial Vf'An'iudictmVnVfo'r" endeav- 
oring to make a mutiny and revolt, the 
American character of the vessel must be 
proved but the title may be proved by pa- ^ 

T °On a ciiarge'of" revolt" a copy 'of the ship- 
ping articles cannot be given in evidence to 
show that the prisoner was part of the 
crew, without proof of loss or destruction 
of the original 
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The original articles cannot be given in 
evidence unless the handwriting of the 

^^U? r c^""foV "forcing a seaman 
on shore (Act 1825. c. 276, § 10) means a 
^se oTnomi necessity for the safety of 
So ship and crew, or the due performance 
of the voyage, and not merely a cause 3 us- 

'ishment, within the meaning of Act March 

. o -lOQr: s 5 

The* act abolishing the punishment of 
(Act March 3. 1835) is not a penal 



545 



fawfand nV indictment" can be framed up- ^ 

' 0I A t whaiing "ship" is a Vessel of commerce 

within the act - * • ; ' 

Anv punishment which, in substance and 
effect, amounts to corporal punishment by 

'stripes inflicted with a cat. is within the 
provision of the statute, irrespective of its ^ 
degree 

SEIZTTKE. 

See, also, "Customs Duties"; "Forfeiture"; 
"Informers"; "Internal Revenue." 
A person is not "able for carrying away - 
goods under seizure (Act 1799,0. 22, § il) 
unless a seizure has been lawfully made 
and possession taken and continued by the 
officer, and the goods are carried away fot- 
ciblv, knowing them to be under seizure. . 



A native citizen of the United States 
who resides in a foreign country may com- 
mand a registered vessel without her right 
to the pavment of domestic duties being 
affected thereby; but he cannot be the own- 
er of such a vessel. (Act Dec. 31, 1(92.). .lo^l 

A registered vessel transferred to a citi- 
zen of the United States will lose her priv- 
ilege as an American vessel unless she is 

registered anew ^ ,*••••'** f »Ua ' 

A vessel does not become denationalized 
where she continues running without a re- 
newal of her license after being sold to a 

citizen of the United States. . . - • • * li4( 

The title to a British vessel purchased 
bv an American was taken in the name ol 
a* British subject, and subsequently, with- . 
out consideration, transferred to a Russian 
subject, inhabitant of Alaska. An Amer- 
ican register was oojuned on the taking of 
the oath prescribed by Act 1792. //<W,that 

the register was fraudulent -ww 

A steam vessel usually employed as a 
towboat, which transports passengers from 
Buffalo to Canada, and back, for pay, held 
liable to the penalty for transporting pas- 
sengers without a license. tAct .Inly i, 

*i q^q ^s ** -4-*^ ^ »"■* 

The^rop'orrrequired* to be made b>\the 
master of the arrival of his vessel (Act 
1790, c. 35, § 16) must be made at the office 

of the chief officer of the customs. l-*> 

In a prosecution for not making the req- 
uisite report, the government has the bur- 
den of showing that it was not made at 

the proper office • • * m '' x 

The fines imposed upon trt^ master by 
Act March 3. 1855, §§ 1,0, for acts which 
are therein declared to be misdemeanors 
are not made a lien upon the vessel. . . . . .10^4 

What facts will justify a conviction for 
packing for shipment or shipping gunpow- 
der, not put up and marked as required by 
law. (Act Aug. 30, 1852.) ........... : • • 41 J 

The penaltv for the carrying of burning 
or explosive 'fluids by passenger steamers 
(Act Feb. 28, 1871, § 4) cannot be recov- 

I^a iiv n nroceeding in rem VqVq 

1838. 
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SHEKOBTFS AND CONSTABLES. 

A constable having a warrant to arrest a 
man for assault and battery may break 
open the door of his dwelling house to ^^ 

re An^ndictmenViies*for" acting "as "consta- 
ble without giving bond ,•:%*•; xyj& * 

The sureties of a constable's bond are 
not liable for money collected by the con- 
stable without legal process *>\te 

SHIPPING- 

Public regulation. 

Where, in rebuilding .a vessel, each tim- 
ber of the old vessel is dislocated before 
being used in the new, the vessel is a new 
one, and must bear a new name though 
having the model of the old vessel. ..... .13S7 

An American vessel belonging to Amer- 
ican citizens, and sold abroad to Amencan 
citizens, does not cease to be an American | of ge^JJ^ 
vessel * xo 



ered by a proceeding m rem ^ 

An indictment under Act July <, ^ 
$ 12 against the officers and employes of 
a steamboat, is sufficient if it charge them 
substantially in the language of a statute, 
with misconduct, negligence, or inatten- 
tion to their respective duties, whereby the 
lives of passengers are destroyed.. ....... o$>* 

In such an indictment 1 , several defend- 
ants occupying different stations of .employ- 
ment may be joined without showing that 
their acts were jointly destructive of the 
lives of those on board, or were 3<>int in 

their commission ; " ' ; ' \ViiV i 

Where the captain has employed skillful 
and faithful subordinate officers and em- 
plovSs. he cannot be held guilty where the 
destruction of the lives of persons on board 
is directly caused by their misconduct, neg- 

ligence. 6r inattention - • • «>»* 

A person who takes the place of the cap- 
tain while he is sick, and exercises the au- 
thority and control, and discharges the du- 
ties, 6f that office, is a person "employed 
on board," within the meaning of the stat- 

The captain of "a "steamboat is responsible 
for the proper performance of the duties 
of inferior officers whose authority is not 
exnressly made independent of him . .liH** 

The Turning and loss of life must be 
shown to have been the direct consequen- 
ces of the negligence or misconduct shown, 
but the degree of misconduct is immaterial oo4 

A willful or intentional mismanagement 
misconduct is not of the essence of the 



I offense, but it consists in an improper act 
of the kind designated, and having there-. 



54. 1042 



'1420 



INDEX. 



[25 Fed. Cas. 



Pags 



r*3c£ er Act Ma ? ch 3 » 1825 > § 23. which 
punishes a conspiracy to destroy a vessel 
or cargo with intent to defraud the under- 
writers, the burning: of the vessel is not 

necessary to complete the offense 493 

The destruction' of the vessel bv the de- 
fendants, or by any one of them, identi- 
fied with defendants as conspirators, is 

conclusive against them 493 

. Duties of the captain as to the proper ad- 
justment and care of the safetv valve -on 
the stoppage of the boat 1042 



STATUTES. 
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SLAVERY. 

General reputation of freedon is sufficient 
to rebut the presumption of slavery aris- 
ing from color tt 1086 

The circuit court of the District" of "Co- 
lumbia has no jurisdiction of an indictment 
for riot and assault and battery by slaves 
m Alexandria county 265 

Effect of failure to enter on the" manifest 
as part of the cargo slaves engaged in per- 
forming duties as members of the crew. . .1200 

The power to prohibit the foreign slave 
trade is part of the power of congress to 
regulate foreign commerce 1375 

Construction of Act May 15, 1820, "for 
suppressing the slave trade, and sufficiency 

of indictment thereunder * 754 

An indictment will not lie for selling "a 
negro or slave who was unlawfully import- 



+3? St J 64S V definin # the crime of ex- 
tortion under color of office, being passed 
after the cession of Alaska, is in force 
there from the time of its passage 303 

WJere a cause of action falling within 
the terms of Act 1823, § 2, arose after the 
passage of Act July 18, 1866, and before 
the passage.of the Revised Statutes, no suit 
can be maintained thereon after the pas- 
sage of the Bevised Statutes. . . . .7. . . 437 
. The fine provided by Act 1866, § 4, which 
o S AQo ubstantmlIy ld entical with Rev. St. § 
*5U»A cannot be^ recovered in a civil action 437 

A statute revising another act, and em- 
bracing its entire subject-matter, with ad- 
ditional provisions, impliedly repeals the 



prior act 
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After negroes imported in violation of the 
laws prohibiting slave trade are mingled 
with the mass of the population of a state 
congress has no further power over them.. 1375 

An American vessel on her outward voy- 
age to the coast of Africa for the purpose 
of there taking on board slave* is forfeited 
under Act llay 10, 1800, though her own- 
ership is changed under a prior arrange- 
ment before the slaves are aetuallv taken 
on board * ^ 332 

Sufficiency of evidence to* sustain" an "in- 
dictment for forcibly confining and detain- 
ing negroes on board a vessel with intent 
to make them slaves. (Act May 15, 1820, 

§ 5.) - -. 1364 

Any interference by word or act for the 
purpose of favoring the escape of a fugi- 
?c v * e n slaY i e * arreste<i under Act Sept. 18, 
1850, and tending to that result, is a viola- 



Act July 18, 1866. § 4, did not effect 
such a repeal of Act March 3, 1823, § 2, as 
took away the right of the United States 
to proceed thereunder upon a cause of ac- 
tion which arose before the act of 1866 
took effect 

In construing a statute'/the" facts" and* cir- 
cumstances which led to ana surrounded 
its passage, as derived from the congres- 
sional journals and debates, and documents 
laid before congress, will be considered... 527 

Where a statute uses words whose mean- 
ing is well ascertained by the existing ju- 
risprudence, they are understood in that 
meaning, unless another meaning is clearlv 
intended * 44! 

In the a construction of a statute, other 
statutes in pari materia will be considered 527 

statutes creating crimes will not be ex- 
tended by judicial interpretation to cases 
not plainly and unmistakably within their 



terms 
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tion of the act. 
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Power of the circuit court of the District 
ot Columbia to appoint commissioners un- 
der the fugitive slave law of 1850 646 



STATES. 
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No state has a right to withdraw from 
the Union at pleasure with or without 
cause 

After a state has been admitted'intotne 
Union upon an equal footing with the orig- 
inal states, the # United States cannot 
abridge its sovereign power over territory 
embraced within its limits, by a treaty with 
an Indian tribe therein..... *1155 

Where the purchase of land for the*e"r"e"c- 
tion of forts, magazines, arsenals, dock 
yards, or other needful buildings is made 
by consent of the state legislature, such 
land, under the constitutional provision, 
falls within the exclusive legislation of 
congress & " Ui g^ 

<w£ ?^ rcha S? of lauds h ? the* 'United* 
S^es f?r Public purposes within the ter- 
ritorial limits of a state does not of itself 
oust the jurisdiction of sovereignty of the 
state over such lands 343 



In such cases the courts will not by con- 
struction, ingraft words in one section upon 
those of another, unless the legislative in- 
tention be plain and clear 453 

A foreign law and the practice under "it 
may be proved by one acquainted there- 
with 1245 

Printed statute books of the parliament 
of Great Britain, purchased of the queen's ■ 
printer, are admissible as prima facie evi- 
dence of the laws contained therein 363 

TREASON. 

See, also, "Amnesty." 

A person will not be held to trial for trea- 
son in levying war against the United 
states on an affidavit that he is enlisting 
men for sueh purpose, without proof of the 
actual embodying of men, where ample 
time is given to get such proof 2 

The engaging or enlisting of men for 
levying war against the United States, not 
followed by a future embodying of such 
men, is not punishable as treason 2 

•Mje act of revolutionizing a territorv of 
the United States, though only as a means 
for an expedition against a foreign power 
is treason * 9 

+T 1 fTT^ + t ^ nt ^ n + t0 c°? mi V treason 'against 
the United States by levying war, not car- 
ried out by the actual assembling of troops, 

is not punishable as treason . .. 2 

lo constitute the assemblage of a bod'v'of 
men, for the purpose of making war aga'inst 
the government, an act of levving war it 
must be a warlike assemblage, 'carrying the 
appearance of force, and" in a situation to 

practice hostility 55 

*J?u- e i— <* of levying war may "consist of "a 
SS^uS^* ac ? s P erf <> r med in different 
places by different persons, and any one of 
such persons, when leagued in the genial 
conspiracy, is liable as a principal traitor 55 
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Either acts of hostility and resistance to 
the government, or a hostile intention in the 
hodv^Ssembled, are necessary to convert a 
meeting of men with ordinary appearances 
into an act of levying war. A treasonable 
intent on the part of the leader, iincom- 
mmUcated $> the assemblage, is not sufli- ^ 

01 The "fa'cV that "treason * night" incidentally 
arise in the attempt to embark troops 
against a foreign nation, wHh which ^ 
United States are at peace, will not affect 
a previous assemblage of troops, where the 
treason was neither committed nor intend- ^ 

G QueVvVwhediVr'a'person who advises or 
procures a treasonable warlike assemb age, 
and does nothing more, is guilty of treason 
under the constitution •••:••••-•;;•*;; A"* 
The ordinances of secession of the states 
in rebellion do not Ornish any defense to 
their citizens for treasonable acts against 

the United States government • • • *** 

An indictment for levying wor against 
the United States must specify an oyeit act, 
and the charge must be proved as laid. .. . 00 

A person who advised or Procured a war- 
like assemblage, charged as itito overt act 
of treason,- cannot ^convicted of treason 
until after the conviction of one of aiobe 

charged with the overt act • . • • • .* * °° 

"Where ic is charged that a war was levied 
without striking the blow, the intention tr 
strike must be plainly proved . . . . . . . • * • • • - Ui 

Where defendant is charged with beimr 
present at the place of the treasonable as- 
iombWe charged as the overt act, the 
pXf must show defendant's presence with 
such assemblage, or his intention to .join gg 

" * The overt act "of* levying war must be 
proved bv two witnesses before testimony 
is admissible relative to the conduct or dec- 
larations of the prisoner elsewhere, and sub- 
sequent to the overt act charged. . . . . . . . • - ™ 

Proof of procurement of a warlike as- 
semblage, if admissible to establish a charge 
of actua presence, must be made in the 
sLe manner! and by the same kind of tes- 
timony, which would be required to prove ^ 

a0 Quiry, r The C the*r; 'after'proving "a "conneV- 
tion for some general object hetween per- 
sons accused of treason in levying war, the 
conversations of one with third persons may 
be given in evidence against the other to 

prove what that object was., - • • -^J- 

P On trial for treason in levying war against 
the United States, any proof of intention 
formed before the overt act charged, if 
relevant thereto, may be admitted before 
proof of the act itself. . . . • • • 

Proof of remote intentions may be rele- 
vant bv proof of the continuance, of the in- 
tention, and consequently is admissible.... 

Facts out of the district may be proved 
after the overt act as corrobative evidence 



A question cannot be put to a witness the 
relevancy of which does not appear. . . . . - . -J-^* 

Facts which, if standing alone, would be 
irrelevant, are admissible upon the state- 
ment of counsel that they constitute a part 
of a chain of evidence which, as a wnole ' 1124 
would be relevant ;•:*'* 1" V l^iT 

The court may direct at what part or sucn 
propos&a chain of evidence counsel shall De_ 1124 



Where a witness, in His direct examina- 
tion, has testified that a certain person was 
reputed to be a man of large property, he 
mav be asked on cross-examination in wnat 
such property was reputed to consist . .xx^ 

A witness with a chart before him may be 
asked whether, under the circumstances 
stated of the supposed time of the starting 
of the two vessels, they would or would not 
be likely to meet at the point marked on 



A witness cannot be called to prove hand- 
writing to contradict another who has nei- 
ther admitted nor denied that the letters 
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were in his handwriting. . . . 
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55 



of the intention r - _-. - - , ,. 

On the trial of a person indicted for 
treason in levying war against the United 
States, the court cannot control the order 
of proof to the extent of requiring the pros- 
ecution to prove the overt act charged, be- 
fore proving the intention with which such 
act was committed — 

TRIAL. 

See also, "Continuance"; "Criminal Law" ; 
"Evidence"; "Jury"; "New Trial"; "Prac- 
tice"; "Witness." 

The court may demand a statement in 
writing of questions intended to be put to a 
witness, in order that no illegal evidence 
mav be heard by the jury, and make an 
undue impression ^ y 



Counsel will not be permitted to argue to 
the jury against an instruction given m the 

It is" no "invasion "of" the privilege of the 
jury for the court to present its views ot 
the nature, bearing, tendency, and weight 
of the evidence ,-•.-*/.' 1 

A point of law embraced m the argument 
need not be noticed in the charge unless the 
court's opinion upon it is explicitly requir- 
ed ._.lloJ 

Where, in a joint action of tort, there is 
no evidence as to one defendant, a verdict 
against all of them will be set aside ... &>* 

Where, in such case, defendant s sever in 
their pleas, and a verdict is returned against 
alK the case may be non pros d as to one 
against whom there was no testimony, and 
judgment entered against the others a&- 

• TRUSTS. 

A person who agrees to pay a certain sum 
from a particular fund as soon as he shall 
receive it will, in equity, be regarded as a 
trustee of the fund to that extent &o 

UNITED STATES. 

See, also, "Insolvency." 

The receipt for redemption by the assist- 
ant treasurer of certain notes of the United 
States as genuine will not bind the united 
States in any manner if the notes were not 
in fact genuine; and an action will lie to re- 
cover the amount paid thereon, irrespective 
of the bona fides of defendant. . . . . . . . 611 

In an action by the United States to re- 
cover the amount of money paid on notes 
presented for retirement, on the ground that 
thev were not genuine, the burden of proof 
is on plaintiff to show that fact. t>ll 

Execution creditors may sell vessels on 
which the government has a hen under chat- 
tel mortgages made for advances to build 
them, subject to such lien, where a sale un- 
der the mortgages can only -be had on six 

m Where tte^United* "States "enter "tile court 
as litigants, they waive their exemption 
from legal proceedings, and, stand upon the 
same footing with private individuals 110< 



VENDOR AND PURCHASES. 



In Massachusetts and Maine p. prior unre- 
corded deed is not good as against a subse- 
quent attachment creditor without notice ^ 
thereof : 
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WAR. 

"Neutrality Laws" 
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Act July 13 1801, providing for the for- 
feiture of all "goods and chattels, wares, 
and merchandise" coming from or proceed- 
ing to the insurrectionary districts, in- 
cludes gold coin . 279 

1 transporting gold to a territory in" iiisur- - 
rection, without a license, will subject it to 
forfeiture, though the insurrectionary dis- 
trict was at the time in possession of the 
l odoral forces „ 1271 

After the Rebellion had 'ceased, "and* the 
authority of the United States was acknowl- 
edged m a state, there is no jurisdiction to 
try offenses by citizens against soldiers up- 

commission 590 



on military 



WITNESS. 

A wager on the event of a trial, being void 
at Jaw, will not render the person incompe- 
tent as a witness 30S) 

. In joint indictments^ one of 'defendants 
is not a competent witness for another, un- 

wC e as been ac ^«itted 467 

Where two persons are jointly indicted 
lor robbery, and one is acquitted, and the 
other convicted, a new trial mav be grant- 
ed the latter, on which the other may be 
examined as a witness 277 

A defendant convicted of an infamous of- 
iense. if not sentenced, is a competent wit- 
ness ( g- () 

The owner of goods stolen, having releas- 
ed to the government and to the prisoner all 
interest in a fane, is competent' for the pros- 
ecution ^207, 440 

The person intended to be injured by a 
forgery, and the person whose name' is 
forged, it they have not paid money upon 
the forged paper, are competent to prove 

the forgery. 1 ...... . 6S4 

Upon an indictment against the husband 
for assault and battery of his wife, she mav 

be examined as a witness against him '.1092 

*i M^J 11 ^ baptized and educated in 
the Christian religion, is not a Christian 
white person, within the Maryland laws, 
and the testimony of negroes and mulatto *s 

is admissible against him " 901 

Competency of free negroes, inulattoeV, 

ilud dave* . , b .213, 775, S96. 1031, 'lQ86 

An officer is not bound to be a witness 
against himself on a cnarge of misconduct, 
whether amounting to an indictable offense, 
or only to his discredit, which would furnish 
ground for his removal or impeachment... 545 

A witness is not bound to answer a ques- 
tion which may render him infamous, or 

may disgrace him (jgo g- 

A witness is not bound to answer* a" auc- 
tion which might possibly criminate him.. 1363 

In determining the right of a witness to 
refuse to answer on the ground that his an- 
swer might tend to incriminate him, it is 



ZsnFJ*^ a . n f w er to the question pro- 

I fnnv Ik^T 8 * 1 evideu <* against him... 33 

which &™? et answer may disclose a fact 

of testjSS?! ? neees ™ 1 ? Knk m the chain 

crime To ?J to c onvict the witness of any 

Tn «£? not V 0UnU t0 answer. ..... . . 

ii* £ what hls answer will be, and he can- 
^ b th^t° m i ,eIIed ? ***"<* if he sa/^i 
ing himself ! .T. anKWep witfaont accus " 

tre?so,f e p?»?7 H * V***™ chiwd ' with 
he has m™*f "'V? anOTW whether 
ne nas present knowledge of the cinher 
11 which is written a letter purporting to 
have been written bv the accused ns%iiv 
him"! . Ui :! W fy.? 01lId not tondTo impnca U t? 

a^at&iKfafi* ™* * in * si ™<* witnesses 
«f,« +■ Pwyilege of refusing to answer 

m 'hUncri^^V ?f° Und that &ie answers 
a^-e" asked m * UntiI tbc <Wtions _ 

A witness cannot lio 'imnV«',AV,i u'J ' ' ' ' * t * > 
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in~ o Ul f? s cannot be impeached by *prov- <54 
ing a statement different from the one 

?oT£ ,°' ^ llleSS ] i e has bee » eSim fed as 

to h,s having made such statement. .. $50 

vut to r t°h S rn^ minati ? n a Q«««on irrele- 
t ;?.«,« 1 i? atte . r m 1SS «<> cannot be asked 

to impeach the witness o^n 

The character of a witness mav be im- " 
tnfth .. f g ° neral « np8t| ons as S? Us 

\n}J^^n\^^^^ a ^ calls out'col- Sy0 
lateral facts tending to create distrust of 
the integrity fidelity, or truth of a w tnes° 
if : is competent for the adverse part" to 

A Skn£ 0xpIail ^ t!on fr °m the witness. . 985 
A witness cannot refresh his memory as 

™£ n T <a ? a i t, ? n8 ,* 3r «*«*nce to memo- 
randa copied by himself from notes made 

Veinh^* 1 !?/ 11116 of the <™versationT? 55 
r,7lr r mbers <* congress are not exempt 
?+?™ compulsory process to require their 
attendance as witnesses in behalf of one 
charged with crime 0ne 6 o« 

One who was not a Quaker, being* called 
as a witness and refusing to' be sworn on 
5v££ r0UI \ (1 °i f co "scientious scruples arising 
from a declaration formerly made, mav 
be committed for a contempt ft*» 

I nor service of a subpoena upon a wit- **~ 
SSfi-??° "i lIs to aPPSai' is an indispensable 
lif^K- t0 awar <*™S an attachment 
against him \ <>^o 

County court judges " are not * excused *"° 1 
from obeying a subpoena on the ground 
that the state supreme court judges are 
ho i d ™5 t a msi Pi'ius court in the county 

A failure to tender travel fees to a wit- 
ness subpoenaed by the government will 
not excuse his failure to appear, if he has 
means to travel . . 

Where a witness appears Yn court at the 
term mentioned in his recognizance, and 
the same is not respited, he is not bound 
to attend at the following term to which 
the cause is continued ■. 213 
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